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1 Now, I would suggest to you and your Clerk, that

2 agency principles come into play here.  So if they're acting

3 as the agent of the beneficiary, they have, in effect,

4 violated the rule that they cannot be the beneficiary and they

5 must be impartial.  

6 The impartiality is in subsection (6).  It's

7 mandated under law under 107.028.  The fact that they cannot

8 be the beneficiary is mandated under subsection (2).  If you

9 look further into 107, all through it, they can issue the

10 Notice of Breach, they can exercise the Power of Sale.  They

11 cannot do general default services, general collection

12 services, they cannot collect monies -- I'm sorry. 

13 (The Marshal adjusts microphone) 

14 MR. BOYLAN:  They cannot make payments.  They cannot

15 demand payments.  They cannot request payment.  That is not a

16 neutral, impartial third party.  All they do, in essence, is

17 confirm that there's a default, issue the breach, allow the

18 time tables to follow, and exercise the Power of Sale.  They

19 cannot even collect the money.

20 So, I think the Court's fundamental misperception

21 here is, they're the equivalent of the owner.  They're just

22 acting -- they're just like the owner collecting money, and

23 that's not true.  That's -- 

24 THE COURT:  Well -- 

25 MR. BOYLAN:  -- just not true.  
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1 THE COURT:  -- my perception here is, maybe the term

2 that I'm using, because in this case, we had trustees, but

3 they were exercising their rights under the Deed of Trust.

4 MR. BOYLAN:  No.  Let's look at the Deed of Trust. 

5 I brought that.  Let's look at the Kallen Deed of Trust

6 related to CRC.  Looking through it, all the payments in here

7 are to go to the lender.  Payments are deemed received only

8 when they come to the lender.  All the words in here are to

9 the lender.  

10 And this is consistent, frankly, with the law.  It's

11 not consistent with what they do, or which their contracts

12 with the lenders require them to do.  But let's look at the

13 Deed of Trust.  Can you find in there -- because I haven't.  I

14 looked against last night.  I looked at Kallen's -- if you can

15 find in here anything that says the trustee can collect money

16 or act on behalf of the agent of the lender, please show it to

17 me, because I do not see it.  And, in fact -- 

18 THE COURT:  Yeah, but then how do you reconcile the

19 cases we -- when you said you -- you know, you started out

20 your statement about, you know, giving me the information with

21 regards to Bruce v. Homefield, I understand that.

22 MR. BOYLAN:  Well -- 

23 THE COURT:  But -- but you seem to ignore the fact

24 that they specifically indicate that by assigning the Deed of

25 Trust to another individual does not constitute doing business
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1 within the State of Nevada. 

2 MR. BOYLAN:  Respectfully, I don't -- 

3 THE COURT:  Because it specifically fits with --

4 under those receptions.

5 MR. BOYLAN:  Sure.  Respectfully, I don't think that

6 has anything to do with what we're talking about in this

7 courtroom today.

8 THE COURT:  Well, it is -- 

9 MR. BOYLAN:  I don't think it's even in the

10 ballpark.

11 THE COURT:  Okay.

12 MR. BOYLAN:  Because if you look at 4(b) of the

13 statute -- 

14 THE COURT:  Um-hum. 

15 MR. BOYLAN:  -- it's very clear; that is not even

16 allowed to be used as a defense in this case.  It's in the

17 statute.  It's in 80.015.  It's either (b)(4) or (4)(b), and

18 all those trial court decisions, including the one you cite,

19 don't even look at -- don't even read to the bottom of the

20 statute.

21 We've also cited a Nevada Supreme Court decision

22 which gives this Court guidance on what 80.015 is about.  It's

23 completely different.  It just sets the rules for whether you

24 have to register to do business.  And there's certain things

25 that out-of-state banks and stuff do that says you don't have
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1 to register and go through that process.  It has nothing to do

2 with compliance with other laws.  (4)(b) specifically says

3 that it has nothing to do with compliance with any other laws.

4 So respectfully, Your Honor, if you follow that

5 path, it's not even in the ballpark.  It's not even a close

6 question.  And we have discussed that in detail in our briefs.

7 THE COURT:  Well, is it your position though, or is

8 it -- if I understand this correctly -- the only difference

9 between the fact that an individual living in the State of

10 Nevada or doing -- or whatever, conducting -- 

11 MR. BOYLAN:  That has nothing to do with this.

12 THE COURT:  -- their affairs, versus outside of the

13 State of Nevada, that's the only claim you have.  But there

14 are -- they could be doing the exact same thing while they are

15 in the State of Nevada, and you wouldn't have a claim at all.

16 MR. BOYLAN:  Not true.  

17 THE COURT:  Okay.

18 MR. BOYLAN:  Not true.  Eighty point 80.05 (sic) has

19 nothing to do with it.  Again, you're mixing apples and

20 oranges.  If they're a domestic collection agent, then they

21 have to get -- 

22 THE COURT:  Okay.  Well, that's different.

23 MR. BOYLAN:  -- then they have to get -- 

24 THE COURT:  But I'm talking about -- 

25 MR. BOYLAN:  -- the collection agency -- 
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1 THE COURT:  -- exercising their rights -- 

2 MR. BOYLAN:  -- license.  

3 THE COURT:  -- under the Deed of Trust.  Exercising

4 their rights to foreclose under the Deed of Trust, that's what

5 we're talking about here.

6 MR. BOYLAN:  Well, no -- 

7 THE COURT:  And so -- 

8 MR. BOYLAN:  -- and partly not really.

9 THE COURT:  -- and there's nothing -- I -- I -- no

10 one has shown -- 

11 MR. BOYLAN:  We're not really.

12 THE COURT:  -- what's that?

13 MR. BOYLAN:  We're not really talking about that. 

14 And that's something I can't get the Court to see.

15 THE COURT:  Okay.

16 MR. BOYLAN:  If they -- if all they did was issue a

17 Notice of Breach, and execute the Power of Sale, then they're

18 within 107, if that's all they did.  And then they're within

19 the Court's comment.  

20 THE COURT:  Okay.  So what you're saying is that

21 they don't have a right to -- an individual who has a Deed of

22 Trust doesn't have a right to enforce payment on that note, or

23 Deed of Trust -- 

24 MR. BOYLAN:  The lender has the right to collect

25 payment, or it must hire a licensed collection agent.  They
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1 can't get all of these different services in one basket, and

2 that's why the business model -- 

3 THE COURT:  Well, see, the problem I'm having here,

4 and where I -- is that, it seems to me that the plaintiffs

5 want to put the Deed of Trust in a different area.  A Deed of

6 Trust by itself is a very protected right.  That's what I'm

7 talking -- that's why I started my comments with you, in

8 regards to the recognition of it being an actual property

9 right.  It's not just the note.  It's a property right.

10 And so, it's -- it's treated differently.  It's

11 treated differently where an individual that has that -- has

12 that Deed of Trust, has rights to that piece of property, that

13 Deed of Trust.  So to exercise their rights under the Deed of

14 Trust, to then require them to be licensed, I believe, puts an

15 encumbrance, possibly even a constitutional violation it.

16 And I don't know if I'd go that far, but it --

17 there's a possibility.  And certainly, if it's a state action,

18 it would be.  There's no -- there's no doubt that there would

19 be a constitutional protection there.  But so -- 

20 MR. BOYLAN:  Beneficial ownership.

21 THE COURT:  -- so I'm looking at this differently. 

22 And I think you're trying to take it out of that.  That's

23 where I -- that's where I'm at.  The Deed of Trust, I perceive

24 that as something with a greater right than just a note to --

25 for some type of -- where a collection agency, when you -- and
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1 the reason I say that, is because when you look at 649, when

2 649 addresses rights involving something remotely considered

3 related to property, which would be the 116 issues by an HOA,

4 that's the only area where they actually address that.

5 They don't talk about collecting payments involving

6 mortgages, and enforcing Deeds of Trust in 649, which talks

7 about a collection agency.  What a definition of a collection

8 agency is.

9 MR. BOYLAN:  And let me give you a example of why

10 that doesn't follow.  First of all, 649, subsection (2), sets

11 out the exclusions, Your Honor.  The legislature has already

12 made the decision.  Banks are excluded.  So the lenders could

13 have done this.  They could have done the collection work

14 themselves.  Attorneys are excluded, as long as they're not

15 actually operating collection agencies, as well.

16 THE COURT:  Yeah, but even the case you cited from

17 Colorado specifically says attorneys can be, so, the case that

18 you cited.  So the -- it's kind of in opposition there.

19 MR. BOYLAN:  No, no.  Subsection (2) of 649 says --

20 exempts out attorneys and banks.  But it doesn't exempt out

21 Trustees under a Deed of Trust who are engaging in conduct

22 which falls within the definition of subsection (1).

23 Now, let's figure out; is the legislature completely

24 retarded here?  Should we assume that they don't know what

25 they're doing, and they just forgot.  They just forgot to put
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1 trustees in there.  They put banks, they put attorneys, but

2 those -- those guys -- 

3 THE COURT:  Well, no -- well, no.  No -- 

4 MR. BOYLAN:  -- now, let me give an example, if I

5 may.  Did you know that mortgage servicers have to be licensed

6 and fall under the jurisdiction of the FID?  Did you know

7 that?  Look at -- look at NRS 645F.063.  Now, let's figure out

8 how stupid the legislature is here.  Look at 645F.063.  It

9 defines a mortgage servicer, just like collection agent is

10 defined under 649.  And it determines who must be licensed and

11 follow the rules, and come under the jurisdiction as a

12 mortgage servicer.

13 But isn't it interesting that the legislature --

14 they must have been having a good day, because here at the

15 very end they say, the term does not include a trustee under a

16 Deed of Trust or the Trustee's authorized agent acting under a

17 Power of Sale pursuant to a Deed of Trust.

18 So, the legislature must have had a really good day,

19 and they all had their coffee when they issued that statute. 

20 But when they issued 649, and they exempted out banks and

21 lawyers, they must have forgot.  It must have been a bad day. 

22 I'm sorry to be sarcastic, but I view this as, frankly, pretty

23 simple stuff.

24 And I view the appellate court decisions, many of

25 which we've cited, granted, they're a little different because
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1 they're under the FDA.  I really -- since I graduated from law

2 school, I rarely cite or discuss trial court decisions.  I

3 really do, particularly, when there's a body of appellate

4 court decisions after that, that are in disagreement with it.

5 So, that's where I have to leave that.

6 Here, we also have, in this record we have evidence,

7 as I said, that they violated 107, so we could plead estoppel. 

8 I mean, I don't think -- when you violate 107 you can't claim

9 any protection from it.  When you act as an agent of a lender

10 rather than an independent and impartial third party, you

11 can't claim any, quote, "protection" from 107.

12 But we could also plead estoppel if that was

13 necessary.  The facts are already in the Third Amended

14 Complaint.  The word "estoppel" very well may not be.  

15 The final thing that is important for this record,

16 Your Honor, and has been -- it was convincing to Judge Scann,

17 and it's been -- 

18 THE COURT:  I don't -- you know, I -- well, go

19 ahead.  Make your record.  I don't -- 

20 MR. BOYLAN:  -- she -- they also had -- we've also

21 alleged that they have admitted that they were collection

22 agencies and they were acting to collect a debt.  They've

23 admitted that in writing, they've admitted it orally in pre-

24 recorded statements, we've submitted written evidence where

25 they admitted it in writing. 
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1 We've submitted evidence in the form of testimony

2 from their officers that their lawyers determined that and

3 instructed them to tell borrowers and admit that they were a

4 debt collector seeking to collect a debt.

5 That's all in the pleading, it's all in the record,

6 it's in the evidence.  So that by itself is sufficient as --

7 to use Judge Scann's words -- to create an issue of fact.  So,

8 frankly, I don't even think -- in fact, I'm certain, that on

9 this record you couldn't even grant summary judgment.

10 THE COURT:  Well, here's the issue with -- we talk

11 about.  Throughout this whole case, it's been interesting. 

12 When I go through it, the terms that are being used, I mean, I

13 guess when you call a debt collector is somebody saying, yeah,

14 I want you to pay what is owed to us, in the simplest terms,

15 debt collector.

16 But there's a difference when you're talking about

17 somebody exercising their rights pursuant to a Deed of Trust,

18 even though they're still asking, and arguably in some of the

19 cases you cited, that the term is still considered a debt. 

20 Yeah, there's a debt that's possibly owed because they're not

21 paid -- they didn't pay their mortgage or -- but there's --

22 when you're enforcing the rights under that, it could go

23 either way, is that, yeah, I'll give you that opportunity to

24 continue to pay towards this, or I'll foreclose on this.

25 So your position that you -- I mean, I guess it's
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1 just the term that we use that -- 

2 MR. BOYLAN:  Well, this has been -- 

3 THE COURT:  -- is so -- but the problem is, is that

4 every time you use that term, then in every regards, anybody

5 asking for a debt that is owed would be -- would be subject to

6 649, or subject to the Fair Debt Collection Act, and subject

7 to the FID, in every time someone's asking for a debt to be

8 paid.

9 MR. BOYLAN:  Not true.

10 THE COURT:  And I don't -- I know.  I don't believe

11 it is.  And that's why I'm saying -- 

12 MR. BOYLAN:  Well -- 

13 THE COURT:  -- as the -- in this particular -- 

14 MR. BOYLAN:  -- first of all -- 

15 THE COURT:  -- case, there's an exception that's

16 carved out, and I thought that that's what I was trying to

17 explain.  But I'm just telling you, that's my thought.

18 MR. BOYLAN:  Right.  Well, but the answer to that

19 is, that if you're trying to collect the debt that's owed to

20 you, meaning, if the banks were doing it -- 

21 THE COURT:  Um-hum.  I know, but then that's where I

22 can't reconcile -- 

23 MR. BOYLAN:  -- then -- 

24 THE COURT:  -- on getting around -- I understand

25 that you're not real comfortable with the Bruce v. Homefield
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1 Financial case, because that one, they were assigning that

2 Deed of Trust.  And by just doing that, in the same argument

3 that's being made here, was similar there, except for there's

4 a difference.  There was an assignment of the Deed of Trust

5 and here we had trustees that were -- had possession of it

6 themselves.

7 And even if there was an assignment under -- under

8 the Bruce v. Homefield, they recognize that it is exception

9 that it's not doing business in the State of Nevada that would

10 be subject to being required to be licensed.  And I can't -- I

11 can't get around that.

12 MR. BOYLAN:  Well, it's -- there's a difference. 

13 Eighty -- 

14 THE COURT:  Okay.

15 MR. BOYLAN:  -- talks about being registered to do

16 business in the State.

17 THE COURT:  Okay.  

18 MR. BOYLAN:  That is completely separate from being

19 licensed to do collection work in the State.

20 THE COURT:  Okay.

21 MR. BOYLAN:  And those are apples and oranges.  The

22 Section 80.015 has nothing to do with this case.  And if you

23 look -- 

24 THE COURT:  Okay.  All right.

25 MR. BOYLAN:  -- (4)(b) in the statute, have you
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1 looked at that?  Please look at (4)(b) in 80.015.

2 THE COURT:  015.  I have it right in front of me.

3 MR. BOYLAN:  It's either (b)(4) or (4)(b).  Because

4 that Judge in the case you cite didn't do it.  And the Nevada

5 Supreme Court has, and will, and has explained it.  It has

6 nothing to do with what's going on in this case.  In fact,

7 what's going on in this case is expressly excepted out.   Do

8 you have (4)(b) or (b)(4)?

9 THE COURT:  Yeah, I have (4)(b).  Yeah, I -- 

10 MR. BOYLAN:  It can't even be used as the defense,

11 because it's not relevant here.

12 THE COURT:  What can't be used as a defense?

13 MR. BOYLAN:  The -- 

14 THE COURT:  The fact that they're not licensed?

15 MR. BOYLAN:  -- 80.015.  The fact that they're not

16 registered to do business.  The registration to do business is

17 different from being licensed as a collection agency or being

18 licensed as a mortgage servicer.  

19 THE COURT:  But then -- 

20 MR. BOYLAN:  Or being licensed as a lawyer.

21 THE COURT:  But it's not the same registration to do

22 business.  It's specifically saying activities that do not

23 constitute doing business in the State of Nevada.

24 MR. BOYLAN:  For purposes of having to register.

25 THE COURT:  Well, then you -- okay, so then -- 
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1 MR. BOYLAN:  But it excepts out -- 

2 THE COURT:  -- 86.548 -- 

3 MR. BOYLAN:  -- at the bottom -- 

4 THE COURT:  -- is the same, and the -- so in all

5 those situations, the three different statutes that I cited in

6 the three different areas that I cited, it's the position

7 you're saying it's only has to do with registration?

8 MR. BOYLAN:  Or the -- 

9 THE COURT:  Register as a company doing business?

10 MR. BOYLAN:  That's what 80.015 deals with, yes.

11 THE COURT:  Okay.  So I'll register as a company

12 doing business -- 

13 MR. BOYLAN:  Let me give you an example.

14 THE COURT:  -- but I won't do anything additional?

15 MR. BOYLAN:  Let me -- 

16 THE COURT:  There's no other -- 

17 MR. BOYLAN:  -- give you an extreme example.

18 THE COURT:  Okay.

19 MR. BOYLAN:  An extreme example.  I apologize.

20 THE COURT:  Okay.

21 MR. BOYLAN:  Okay.  Let's say you are a racketeer

22 out of New York City.

23 THE COURT:  Okay.

24 MR. BOYLAN:  And you're doing hard money loans in

25 Nevada.  And you're doing hard money loans in Nevada, and you
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1 want to collect on those loans.  And you want to use some old

2 fashioned muscle or you want to commit some crimes as a part

3 of that -- 

4 THE COURT:  So loan sharking?

5 MR. BOYLAN:  Yeah.

6 THE COURT:  Okay.

7 MR. BOYLAN:  There's statutes against that.

8 THE COURT:  Okay.  Okay.

9 MR. BOYLAN:  What you're reading of 80.015 would

10 say, if they fall within 80.15 (sic) they're not doing

11 business, so they're not subject to the loan sharking laws. 

12 They're not subject -- 

13 THE COURT:  No -- 

14 MR. BOYLAN:  -- to the collection laws -- 

15 THE COURT:  -- I -- no, I -- 

16 MR. BOYLAN:  -- they're not subject to the loan

17 sharking laws.

18 THE COURT:  -- would agree with the way that you

19 read (4) here, though, when its talking about criminal

20 proceedings, and other proceedings that have to do with it.  

21 MR. BOYLAN:  Doesn't it mention -- 

22 THE COURT:  Your position -- 

23 MR. BOYLAN:  -- 649 in there?

24 THE COURT:  I know -- what's that?

25 MR. BOYLAN:  I don't have it in front of me. 
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1 Doesn't it mention 649?

2 THE COURT:  No.

3 MR. BOYLAN:  Or 698? 

4 THE COURT:  No.

5 MR. BOYLAN:  It mentions -- 

6 THE COURT:  No.

7 MR. BOYLAN:  -- the Deceptive Trade Practices --

8 598?

9 THE COURT:  598.

10 MR. BOYLAN:  Yeah, that's what this case is about --

11 THE COURT:  Okay.  Okay.

12 MR. BOYLAN:  -- and it's expressly excepted in that

13 statute.

14 THE COURT:  Okay.  

15 MR. BOYLAN:  This case is about deceptive trade

16 practice under that statute.  It's expressly carved out of

17 80.015.  Thank you, Your Honor.

18 THE COURT:  Okay.  Thank you.  

19 MR. SCARBOROUGH:  Good morning, Your Honor.  I'm

20 Larry Scarborough for CRC.  Again, minding the admonition, as

21 you said, that you don't need to hear much from the defense

22 side, I would like to say a couple of things.  

23 THE COURT:  I'm listening.

24 MR. SCARBOROUGH:  One is, and importantly, I

25 listened to the debate about Bruce v. Homefield, and the
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1 recognition in this courtroom that it's a little farther

2 afield from the core interrelationship between 107 and 649. 

3 So, in our briefing, as you saw, we underscored 107 and 649,

4 and right to Your Honor's point -- I'll leave the

5 characterization of the good days and the bad days of the

6 Nevada Legislature aside.  But we know in 107, that there are

7 10 different types of people and entities that can serve as

8 trustees, only one of which is a debt collector.  

9 Others, like my client, CRC, if you look up a little

10 higher in the statute, are licensed to do business in this

11 State.  And as Your Honor pointed out critically; in 649,

12 which has to live alongside 107 and be harmonized with it, the

13 legislature saw fit to carve out one tiny aspect of anything

14 that could be called "foreclosure".

15 It has to do with that assessment lien, and when

16 it's foreclosed by a community manager, and that's what's put

17 in the bucket of debt collection, and on that basis, classic

18 basic statutory construction, we couldn't agree more with the

19 Court, that it means you don't necessarily have to be a debt

20 collector or have multiple licenses to comply with 107.

21 And, I think that's really the main point of this. 

22 The sub-points under it are -- I have to respond, because Ms.

23 Kallen is the only plaintiff that sued my client, CRC.  Mr.

24 Boylan talked about what's in the -- the Trust Deed.  Just the

25 reality of the situation for Ms. Kallen is, she never paid
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1 anybody anything.  So there wasn't -- it wasn't a question of

2 whether the money went to CRC, the trustee, or to Chase, the

3 lender.  She's lived rent-free in her house since 2010, which

4 is why we contend there couldn't possibly any injury to her

5 from our doing one thing, and that's issuing the Notice of

6 Default.

7 I want to say one other thing, and maybe this is

8 pitched more appropriately -- it's not inappropriate here, but

9 it might be more appropriate in the Nevada Supreme Court,

10 which is this conflict that plaintiffs -- and Your Honor sees

11 it quite clearly -- wants to set up between 107 and 649.  Let

12 me give you just one concrete example.

13 We know that 107, which isn't about two things.  We

14 can all read 107 to one another all day long.  It's very

15 specific in what the offices of the Trustee can, should, and

16 must do.  One of them is, issue that Notice of Default, it's

17 got to be published, it's got to be put on the residence.

18 On the other hand, if the Financial Institutions

19 Division gets to regulate alongside it, its got a whole host

20 of provisions that say, you can't publish the fact that

21 somebody is in default or a debt is owed, unless a number of

22 conditions apply.  It's an irreconcilable conflict.  And we

23 know from first principles of statutory instruction, that all

24 courts, this Court, and the Court that will review this case,

25 are supposed to read the statutes in harmony.
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1 The legislature didn't do anything mysterious, they

2 didn't do anything wrong.  107 deals with Trustees, 649 deals

3 with debt collectors, and they make that point doubly plain

4 when they carved out the one tiny exception for assessment

5 liens by community managers.

6 The final point that I have this morning, uh two

7 points.  The mini-Miranda warnings.  All these FDCPA cases

8 from around the United States, here are some things we know

9 about them.  Not one of them deals with 107 or 649.  This is a

10 state law issue that this Court is asked to confront.

11 With respect to debt collection, the case that's

12 ignored is the 9th Circuit case.  That's the Ho case, which

13 specifically holds that the use of the mini-Miranda warning

14 does not convert a mortgage foreclosure trustee into a debt

15 collector, period, full stop.  That's our law.  That's our

16 law.

17 So, in summary, we did one other thing.  Nobody here

18 asked us, because we didn't know who the prevailing party

19 would be, to submit a proposed form of order.  I gather we'll

20 probably get to that.  But I was going to use, if I had to run

21 through all the reasons that independently support dismissal

22 or summary judgment in this case.

23 We prepared a demonstrative exhibit, or I'll call it

24 a prop, for the Court's consideration, which does the

25 following things.  I'm going to offer to hand it up, and to
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1 hand it to counsel, and we can talk about what the next steps

2 are in the Court's mind.  

3 But here's what it does.  It tries to list

4 everything that we think is pending in front of this Court,

5 both today, and at the summary judgment hearings that are

6 scheduled with respect to CRC next Tuesday, and with respect

7 to QLS the following Tuesday, because I'm getting the

8 impression the Court may want to put this up in a -- in a bow

9 and resolve it here.

10 We've laid out all those motions.  We have been as

11 objective as we could in the, I'll concede, rather lengthy

12 procedural history that brings us all together today.  We have

13 summarized the bases upon which we have moved, which the Court

14 can either adopt as few, or as many as it wants.

15 And then we've suggested the kind of resolution that

16 would dispose of things.  And the reason we went to that

17 trouble, and we were happy to do it, Your Honor, is this.  I

18 think from Mr. Boylan's perspective, but I would never purport

19 to speak for him.  

20 But from the defense's perspective, and I think the

21 Court's perspective, what we all want to do is have a ruling,

22 as you've just said yourself, Your Honor, that goes to the

23 Supreme Court, that these issues get looked at and adjudicated

24 on the merits.  

25 And the one thing we don't want is to have some,
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1 I'll call it, tidying detail of what the motions were and what

2 had to be resolved, not be all packaged correctly so that it

3 comes back down and we've got to do more procedural work to

4 posture it to the Court.

5 That's why I prepared the demonstrative.  I'd be

6 happy to hand it up, or wait until you ask me to submit a

7 proposed order.  Totally up to you.  Can I walk it up?

8 THE COURT:  Yeah, that's fine.

9 MR. SCARBOROUGH:  One for you and your law clerk.

10 MR. BOYLAN:  I'll have a comment on that when you're

11 ready, Your Honor.

12 MR. SCARBOROUGH:  So from our perspective -- 

13 THE COURT:  Sure.

14 MR. SCARBOROUGH:  -- that's -- that's all we have. 

15 I imagine that we'll have some conversation about how we want

16 to do -- 

17 THE COURT:  Well -- 

18 MR. SCARBOROUGH:  -- orders or perhaps Your Honor

19 wishes to draft his own.  We don't want to be presumptuous in

20 that regard.  

21 THE COURT:  Well, the issue that I was -- that I'm

22 looking at here is that -- is mainly the causes here that the

23 plaintiff has undergone.  And that's where I've started here,

24 is talking about the -- basically, the requirements of a Deed

25 of Trust regulatory system under NRS 107, that must possess a
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1 collection agency license.  I mean, that's the claim.  And

2 then by failure to possess that, that's the elicit practice on

3 behalf of the -- of the defendants.  That's the claims.

4 MR. SCARBOROUGH:  We can absolutely tailor it to the

5 commentary that you've made.  Obviously, we need to cover

6 unjust enrichment, and we've got that in there as well.  But  

7 -- but we've got -- 

8 THE COURT:  Well -- 

9 MR. SCARBOROUGH:  -- we've got both claims.

10 THE COURT:  Well, it seems to me that if the

11 decision of the Court is that there's no requirement under

12 107, or no requirement under 649, or any -- under these

13 circumstances, because of the nature of the -- the

14 proceedings, that would require a licensing, then it would

15 carry forward that obviously a second -- there would be

16 nothing to support that.

17 And so that's kind of when -- when I look at -- and

18 I had an opportunity to go just, you know, look through 598

19 with regards to the deceptive trade practices, your only claim

20 of the deceptive trade practice is the fact that they didn't

21 have a license.  And they -- they acted without having a

22 license.

23 So that -- that whole issue, if that's resolved

24 here, would resolve this whole case.  And so when I see -- I

25 don't know, maybe -- maybe the defense is a little concerned
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1 about the Court being that narrow, because when I look at your

2 order, you talk specifically further when you're actually

3 describing the position that you have with respect to no

4 injury, that type of thing, is that it's -- you know, in the

5 words of plaintiffs' counsel here, is in some regards, it is

6 pretty simple. 

7 If I agreed with you, that there needed to be a

8 license, then yes, that's -- we go forward with it.  If I

9 don't agree with you then -- then we don't go forward.

10 MR. SCARBOROUGH:  And that's a fair statement.

11 THE COURT:  And it has -- it has nothing to do with

12 anything further about any other actions, because it's simple. 

13 The claim is, you needed a license, you didn't have a license,

14 and the not having a license is the elicit action.

15 MR. SCARBOROUGH:  But let me -- if I still -- 

16 THE COURT:  Okay.

17 MR. SCARBOROUGH:  -- have the podium, I believe, if

18 I may just address the Court -- 

19 THE COURT:  Okay.

20 MR. SCARBOROUGH:  -- on this.  The purpose of the

21 order was to cover the waterfront of the arguments.  We    

22 make -- 

23 THE COURT:  Okay.

24 MR. SCARBOROUGH:  -- no -- no -- we didn't know

25 where the Court was going to come out and state its -- its
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1 decision-making.

2 THE COURT:  Okay.

3 MR. SCARBOROUGH:  A lot of what we were doing was

4 trying to pull together all the various motions and things so

5 we could keep track of the paperwork -- 

6 THE COURT:  Okay.

7 MR. SCARBOROUGH:  -- hopefully for everyone's

8 benefit.  If -- we would be more than -- than desirous of

9 going back and tailoring the order to what -- 

10 THE COURT:  Okay.

11 MR. SCARBOROUGH:  -- Your Honor has clearly and

12 definitively said this morning, and submitting a proposed

13 form, and having the form signed off on by plaintiffs' counsel

14 and off we go.

15 THE COURT:  Okay.

16 MR. BOYLAN:  Your Honor, respectfully to my

17 colleague, this writing is simply meant to pervert the record

18 for the Supreme Court.

19 THE COURT:  No, no, I -- no, I -- I don't -- 

20 MR. BOYLAN:  This is not your reasoning -- 

21 THE COURT:  -- necessarily disagree with you.

22 MR. BOYLAN:  -- this is not your ruling, this is a

23 setup -- 

24 THE COURT:  I know.  I -- 

25 MR. BOYLAN:  -- and we object to it.
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1 THE COURT:  -- you know, I -- I don't necessarily

2 disagree with you.  I haven't read through it completely, but

3 the reason I've raised the issue is that I think that it's

4 simpler than this.  

5 MR. SCARBOROUGH:  Let me just go back to saying what

6 I said -- 

7 MR. BOYLAN:  Do I still have the podium -- 

8 MR. SCARBOROUGH:  -- I said (inaudible) -- 

9 THE COURT:  Okay.

10 MR. SCARBOROUGH:  -- I said (inaudible) -- 

11 MR. BOYLAN:  -- because -- 

12 MR. SCARBOROUGH:  -- (inaudible) -- 

13 MR. BOYLAN:  -- I'm not finished.

14 THE COURT RECORDER:  One at a time.

15 THE COURT:  Hold on, guys.

16 MR. SCARBOROUGH:  I said it was a demonstrative

17 exhibit, Your Honor -- 

18 MR. BOYLAN:  Yeah, it's -- it's -- 

19 MR. SCARBOROUGH:  -- and I have no -- no -- 

20 THE COURT:  Okay.

21 MR. BOYLAN:  -- demonstrative.

22 MR. SCARBOROUGH:  -- no desire for this to -- 

23 THE COURT:  Well, I -- 

24 MR. SCARBOROUGH:  -- count for any legal reason

25 other than whatever assistance it might provide the Court.
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1 THE COURT:  All right.  Well, the -- 

2 MR. BOYLAN:  I would suggest, Your Honor -- 

3 THE COURT:  -- is it -- 

4 MR. BOYLAN:  -- your ruling is spread across the

5 transcript.  You could issue an order simply granting the

6 motion and dismissing the case.

7 THE COURT:  Well, I -- 

8 MR. BOYLAN:  I would object to any order submitted

9 by these defendants that is designed to pervert your ruling

10 and set up a false record for the appeal, Your Honor.

11 THE COURT:  Okay.  I understand.  Here's what I am 

12 -- I think I may -- did you want -- is there anyone who wants

13 to make any further record?  There's a group of you here.  If

14 you want to, you have that opportunity now.

15 MR. SCARBOROUGH:  I think we all heard this Court -- 

16 THE COURT:  Okay.

17 MR. SCARBOROUGH:  -- loud and clear and can tailor

18 your -- 

19 THE COURT:  Okay.

20 MR. SCARBOROUGH:  -- tailor an order -- 

21 THE COURT:  You know, I -- 

22 MR. SCARBOROUGH:  -- precisely toward it.

23 THE COURT:  -- I -- just so you know, I'm not taking

24 this lightly.  This is a -- I -- 

25 MR. BOYLAN:  It's a tough one.
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1 THE COURT:  And -- and to be all -- really honest

2 with you, the position that I'm taking is that I want somebody

3 to do something beyond me.  I'm in a position, I need to make

4 a decision.  And I've -- as a litigant, I was always upset

5 with courts that didn't make a decision.  I'm making a

6 decision and let you guys back up and do what you need to do

7 beyond it.  That's -- and the decision I'm -- you know, one of

8 you is going to be happy, and the other side's not going to be

9 happy.  I mean, that's just how it is.  

10 I'm not -- but before I do this, I wanted to be -- I

11 wanted or hoped that I was being a little bit judicious in

12 looking through what was presented, and trying to read and get

13 my understanding of the statutes, and talking about it, and

14 that -- that's what I've done here today.

15 And I believe my decision is that, because of the

16 two causes of action that's been presented by the -- the

17 plaintiff in the Third Amended Complaint here, is that the

18 crutch of it is, is that the defendants, according to the

19 plaintiff, were required to be licensed in order -- as

20 collection agencies in order to perform the acts in which they

21 did.  They failed to do so.  

22 Therefore, they violated the first cause of action.

23 The second cause of action is that by exercising any kind of

24 contact towards the enforcement, or however you want to use

25 the term, collection of monies owed pursuant to the Deed of
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1 Trust, is that that would have been the elicit behavior that

2 would require the disgorge of the -- pursuant to the -- the

3 federal -- I mean, the Fair Debt Collection Act.

4 So, I -- my decision here, based on what I have

5 spoke about with regards to my reading of 107, in conjunction

6 with 649, my reading of 80 -- NRS 80 -- NRS -- where's the --

7 86 and 87A, and the clear understanding -- my clear

8 understanding of Bruce v. Homefield, as well as the decision 

9 -- the Ninth Circuit decision in the Ho decision, is that I --

10 I believe that there's no requirement, there's a specific

11 exception carved out under these circumstances that would not

12 require the parties to exercise their rights under the Deed of

13 Trust that would require them to be licensed.

14 Therefore, as a matter of law, they would not be

15 able to violate the causes of action claimed by the

16 plaintiffs.

17 MR. SCARBOROUGH:  Would you like us to embody that

18 in a proposed form of order, Your Honor?

19 THE COURT:  I would.  I'm going to ask -- you know,

20 would you -- would you feel more comfortable if you drafted

21 the order or, I mean, it doesn't matter.

22 MR. BOYLAN:  I -- I think -- 

23 THE COURT:  If you want to, I -- or -- 

24 MR. BOYLAN:  -- what we've had in this case, Your

25 Honor, of -- for the entire year is, neither side agrees to
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1 the others' orders so we end up submitting both.

2 THE COURT:  Okay.

3 MR. BOYLAN:  I think, frankly, the -- given the

4 importance of this, the time and effort you've put in it -- 

5 THE COURT:  Okay.

6 MR. BOYLAN:  -- it's probably best if the Court

7 draft it on this occasion.  

8 MR. CERAN:  Well, Your Honor -- 

9 THE COURT:  I'm just going to have you submit

10 competing orders.  And I'll take a look at it and -- what --

11 did you want to say something?

12 MR. CERAN:  Yes, Your Honor.  Allan Ceran,

13 representing MTC Financial doing business as Trustee Corps. 

14 We have a pending summary judgment motion.  And I think there

15 was a cross motion -- we have a cross motion for summary

16 judgment.  The plaintiffs have a Motion for Partial Summary

17 Judgment.

18 Would it be appropriate for me to also prepare a

19 proposed order indicating -- because what I think the Court

20 has done, in effect, is has granted our pending motion and,

21 frankly, I'd rather be in that procedural posture in front of

22 the Supreme Court.  So, I would be happy to prepare a proposed

23 order and judgment on our motion.

24 MR. BOYLAN:  We would say that is wrong and object

25 to that.  What should occur -- the Court has granted the
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1 Motion to Dismiss.

2 MR. CERAN:  Dismiss.

3 MR. BOYLAN:  Everything else should be vacated and

4 taken off calendar.  There is no adjudication. 

5 THE COURT:  No, you're -- I -- I think you're right.

6 MR. BOYLAN:  There's been no hearing of any other

7 motions.

8 MR. SCARBOROUGH:  So just as a matter of

9 housekeeping, we do have these two other summary judgment

10 hearings coming up on the 9th and 16th.  Should we consider

11 those vacated just so we all know where we're supposed to be

12 and what you want to hear?

13 THE COURT:  Yeah.  Yes.

14 MR. SCARBOROUGH:  Okay.

15 THE COURT:  I've, in effect, if it's not clear, have

16 dismissed this matter as a matter of law, because of the

17 claims.  And so -- 

18 LAW CLERK:  We're going to want to vacate Bonnie

19 Bulla.

20 THE COURT:  Yeah.  And -- and because of that, I'm

21 also going to be -- we'll need to vacate the future hearings

22 before the Discovery Commissioner, as well.  So -- 

23 MR. BOYLAN:  Thank you, Your Honor.  Thank you for

24 your work.  Obviously, you've spent a lot of time on it.  I

25 appreciate it very much.
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1 MR. SCARBOROUGH:  Thank you, very much, Your Honor,

2 from the defense side.

3 THE COURT:  Well, I am going to ask that you submit

4 competing orders.  I want to look at them and see what --  

5 and -- 

6 MR. SCARBOROUGH:  Right.  And Your Honor, just in

7 accordance with the Local Rules?

8 THE COURT:  Yeah.

9 MR. SCARBOROUGH:  Okay.

10 (Proceeding concluded at 9:45 a.m.)

11 *   *   *   *   * 
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1 LAS VEGAS, NEVADA, THURSDAY, MAY 4, 2017, 8:59 A.M.

2 (Court called to order)

3 THE COURT:  Good morning, everybody.  

4 ALL ATTORNEYS:  Good morning.

5 THE COURT:  All right.  This is Jeffrey Benko versus

6 Quality Loan Services Corporation in A-649857.  This is on

7 today for basically a continuation of the hearing regarding --

8 I had asked for some additional briefing with regards to the

9 prospect of whether or not, by matter of law, that the

10 plaintiffs could bring this action in the manner in which

11 they've done.

12 So the record's clear, my perception of the Third

13 Amended Complaint in this matter is charging of two different

14 causes of action.  First, it would be -- and they both deal

15 with the matter of being required to be licensed here in order

16 to, I guess, terms of words being used to collect a debt, or

17 to enforce a Deed of Trust Agreement.

18 The -- I had an opportunity to review plaintiffs'

19 additional briefing.  And I don't think I need any further

20 information with regards to the plaintiff or even the defense

21 here.

22 The position that I'm taking is that -- and it -- I

23 think it's pretty rooted in precedent here that a Deed of

24 Trust puts upon the trustee, an ownership right and a property

25 interest in, obviously, a piece of property, in real property. 
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1 If we were talking about some type of state action there would

2 be no question about the fact of due process. 

3 And the Supreme Court of the United States has

4 specifically talked about -- talked about the property

5 interest that -- it being a property right.  

6 107 -- NRS -- the statute 's contained in 107 that

7 specifically deals with Deeds of Trust -- I believe, is -- I

8 don't think that they're particularly silent about particular

9 issues involving the licensing aspect of it, because I believe

10 they're specifically just talking about how you conduct

11 matters if you hold a Deed of Trust or you possess that

12 property interest.

13 That what where I turn to is -- and it's laid out in

14 a number of different statutes.  And it's pointed to in a case

15 of Bruce v. Homefield Financial which is a District Court -- a

16 United States District Court here in Nevada.  It's a 2011

17 case.  

18 And in that case, the plaintiffs had a cause of

19 action for fraud against -- the term that they use is MERS. 

20 And it was based upon an allegation that MERS executed an

21 Assignment of a Deed of Trust and therefore was doing business

22 in the State of Nevada, requiring them to be licensed.

23 That particular case goes a little further and

24 specifically indicates that even the Assignment of the Deed of

25 Trust is not considered doing business in the State of Nevada. 
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1 And they specifically cite to 80.015.  When you -- when you

2 look at 80.015, it talks about foreign corporations,

3 activities not constituting doing business.  

4 And in the particular opinion, they talk about the

5 exceptions of maintaining, defending, or settling any

6 proceeding creating or requiring a debt, and that's mortgages

7 or security interests in real or personal property, securing

8 or collecting debts or enforcing mortgages or security

9 interests in property securing the debt.

10 Once again, if you look at NRS 86.5483, which talks

11 about limited liability corporations or companies, they also

12 make an exception for activities not constituting transactions

13 of business in the State of Nevada and they -- they state the

14 same language.

15 And, once again, in 87 -- NRS 87A.615, when they're

16 talking about uniform limited partnerships, they cite the same

17 language as activities not constituting transactions or

18 business.

19 My perception is that, because it's considered a

20 property right, 107 specifically addresses -- is addressing

21 the Deed of Trust and whether or not there's an encumbrance

22 placed on an individual who owns that piece of -- that

23 property right, to have to be licensed.  And I don't believe

24 it does.  

25 //
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1 And when you -- when you look at 6 -- NRS 649,

2 there's no -- the only language that talks -- that leads any -

3 - in 020, 649.020, when they -- defining collection agency,

4 the only -- the only language that lends any support to the

5 plaintiff's position here, when they're talking about

6 something that could remotely be considered a mortgage, would

7 be a foreclosure action done under 116.  But that specifically

8 talks about the HOA trying to enforce a lien, not enforcing a

9 Deed of Trust.

10 And so -- so, once again, the point that I want to

11 make here is that under those particular statutes, as well as

12 Bruce v. Homefield Financial, is that I believe that the

13 individual trustee here, exercising the power under any Deed

14 of Trust, is not a collection or a solicitation of payment

15 pursuant to 649, and is not a collection or debt solicitation

16 pursuant to that statute, meaning, that it is -- it is not

17 subject to having to be -- be required to be licensed.

18 Furthermore, I think it would cause -- I think 107

19 would have no meaning if you -- and I think the plaintiffs

20 would agree, that if you are in the State of Nevada and you're

21 -- and you are a Trust Deed, and you're exercising your rights

22 under a Deed of Trust, and you live in the State of Nevada or

23 you're conducting, I guess, business in the State of Nevada,

24 is that those actions do not constitute doing business in the

25 State of Nevada.  And it does not require a licensing.  
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1 But if you're outside of the State of Nevada, that's

2 the only claim, I think, that the plaintiffs are making, is

3 that because they're in a different state and they're

4 contacting the State of Nevada to enforce a Deed of Trust,

5 then it would require them to be licensed, but -- and subject

6 to the Federal Institutions Divisions. 

7 But I don't see that.  I don't know how to go

8 through it any clearer.  I don't -- I just don't see that.  I

9 think it would -- it would -- and I believe in this case, in

10 this case, there's a -- I can't -- I can't specifically state

11 the party.  The defense might be able to help me with this.

12 But I believe that one of the individuals was the

13 Trust Deed or the Deed of Trust, the husband and wife, that

14 Mr. Reynolds was -- had -- was -- moved to a different state

15 and then tried to exercise their rights under the Deed of

16 Trust.  And so they would be subject, according to the

17 plaintiff, to the same action in violation of licensing, and

18 so therefore, they'd be subject to the Financial Institution

19 Division Rules under 649.  But I just don't see that.

20 And so if there's no other -- no other claim or

21 cause by the plaintiff, then as a matter of law, I have to

22 dismiss this.  So, that's my decision.

23 So did you want -- do you want to make a record for

24 -- I mean, I know you're -- honestly, I want you to appeal it,

25 because I -- the laws, I mean, what you cited, I think there's
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1 some differences in the sense that they're enforcing liens

2 which would not be the actual holder.  And there's some

3 interpretation under their state statutes that different than

4 107.  So did you want to make any further record?

5 MR. BOYLAN:  A few things I think might be helpful

6 for the record, Your Honor.

7 THE COURT:  Okay.

8 MR. BOYLAN:  I understand you've spent a lot of time

9 on it.  We've given you a lot of paper and I appreciate your

10 work.  Let me do -- 

11 THE COURT:  Okay.

12 MR. BOYLAN:  -- a little bit of clarification, if I

13 may briefly.  We have addressed the trial judge's decision in

14 Bruce v. Homefield Financial.  We've addressed that in our

15 papers and -- 

16 THE COURT:  Um-hum. 

17 MR. BOYLAN:  -- I don't have any further comment on

18 it.  It's -- 

19 THE COURT:  Okay.

20 MR. BOYLAN:  But with respect to NRS, let's look for

21 a minute at NRS 107, which is really at the heart of the

22 Court's, I think, conclusion, as well as NRS 80.015.  I'll

23 talk about those things briefly.

24 NRS 107 makes clear that the trustee has to be

25 impartial.  I think, looking at the transcript of the last
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1 hearing, and listening to the Court's comments here, I think I

2 need to, perhaps, correct a little bit of a perception of who

3 this -- what a trustee is under the law.

4 A trustee is a neutral, independent third party. 

5 They cannot act as the agent and the servant of either side,

6 including the lender.  They hold a technical title only for

7 purposes of doing two things in the event of default, and

8 that's issuing a Notice of Breach and then exercising the

9 Power of Sale.  That's it.

10 Now, in this case, what we've alleged and proven is

11 that they were functioning as a very different animal.  They

12 were contractually the agent and servant of these banks.  So

13 they violated 107 right there, period.  It's over.  They

14 cannot claim any protection from 107 when they don't comply

15 with.  We've alleged facts which show that they were in

16 violation of 107's mandate of impartiality.  

17 Now, we've also given you evidence.  We've given you

18 examples of contracts, we've given you the CRC contract with 

19 Chase Bank.  We've given you other evidence that -- of how

20 they functioned, basically, at the discretion and direction of

21 the lender.  So, that's it.  107's out the door.  They crossed

22 the line.

23 Look at 107.  Look at 107.028.  It says that they

24 cannot be the beneficiary.  The trustee cannot be the

25 beneficiary as a matter of law.
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