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l. INTRODUCTION

Petitioner Wynn Resorts, Limited ("Wynn Resorts” or the "Company")
moves this Court for a stay pending disposition of its Petition for Writ of
Prohibition or Alternatively, Mandamus (the "Petition"), which seeks to halt the
District Court's ordered production of accountant/client privileged communications
with its June 14, 2017 Order (the "Order") entered on June 22, 2017. The
District Court granted a temporary stay — until August 8, 2017 — absent further stay
from this Court. Accordingly, in accordance with the NRAP 27(e) certificate
attached hereto, Wynn Resorts seeks a ruling before August 8, 2017.

As set forth in the Petition, the District Court's Order compels production of
accountant/client communications over which Wynn Resorts claims privilege. The
District Court concluded that those communications are exempt from privilege
under NRS 49.205(4), an exception to privilege where an accountant's public
reports of the company's finances are at issue.

But here, the District Court made no finding to trigger the statute's terms — as
it could not — since there are no claims or issues asserted with respect to the
Company's public financial reports. Instead, the latest Order is simply another in a
long line of requests by Defendants Kazuo Okada ("Okada"),
Universal Entertainment Corp. ("Universal”) and Aruze USA, Inc. ("Aruze")
(collectively the "Okada Parties") to circumvent the Business Judgment Rule and
the Board of Director's decision to redeem and value shares as expressly authorized
by Wynn Resorts' Articles of Incorporation. This Court's decision last week in
Wynn Resorts, Limited v. Eighth Judicial District Court, 133 Nev. Adv. Op. 52,
__P.3d __ (2017), noted the limitations upon discovery in a business judgment
case, precisely because courts are not permitted to interfere with or second guess
decisions relegated to the Board by the stockholders.

As the District Court did with its ordered production of privileged

communications in the Brownstein Hyatt documents and Freeh documents — two of
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the matters addressed in this Court's recent writ decision — the order overruling
Wynn Resorts' claims of accountant/client privilege rests on the contention that the
Okada Parties are permitted "to get behind the curtain,” including the wisdom and
overall fairness of the Board's decision. (App. Vol. Il, APP_0446.) But, as this
Court recently made clear, the law does not permit such an end-run.

The Okada Parties' claims in this action do not involve any allegations about
public reporting of Wynn Resorts' finances. Nor could they, particularly since the
accountant/client communications that they seek occurred after this litigation
commenced. Instead, as before, the Okada Parties simply contend that they are
entitled to discovery so as to challenge the merits/wisdom of the Board's decision
and that any privileges relating thereto thus yield.

The District Court's ordered production of the Company's communications
with its accountants should be stayed pending this Court's review. This is simply
another back-door attack on the Board of Directors' judgment.

II. ARGUMENT

In accordance with NRAP 8, Wynn Resorts now moves this Court for an
additional stay as directed by the District Court. In deciding whether to enter a
stay, this Court considers: (1) whether the object of the writ petition will be
defeated if the stay is denied; (2) whether petitioner will suffer irreparable injury if
the stay is denied; (3) whether the real party in interest will suffer irreparable harm
if a stay is granted; and (4) whether petitioner is likely to prevail on the merits of
the writ petition. NRAP 8(c). No single factor is dispositive and, "if one or two
factors are especially strong, they may counterbalance other weak factors." Mikohn
Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004). Here, each

factor weighs in favor of a stay.
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A. Wynn Resorts' Petition is Meritorious.

Wynn Resorts agrees "discovery matters typically are addressed to the district
court's sound discretion." Las Vegas Sands v. Eighth Jud. Dist. Ct.,
130 Nev. Adv. Op. 13, 319 P.3d 618, 621 (2014). However, this Court has found
two circumstances where its intervention is proper: "when (1) the trial court issues
blanket discovery orders without regard to relevance, or [when] (2) a discovery
order requires disclosure of privileged information." Id.; see also Valley Health
Sys., LLC v. Eighth Jud. Dist. Ct., 127 Nev. Adv. Op. 15, 252 P.3d 676, 679 (2011).
In such circumstances, "[e]xtraordinary relief is a proper remedy to prevent
improper discovery." Schlatter v. Eighth Jud. Dist. Ct., 93 Nev. 189, 193, 561 P.2d
1342, 1344 (1977) (citation omitted). The reason that such extraordinary relief is
appropriate in these circumstances is because forced disclosure of privileged
information cannot be remedied later on appeal. Wynn Resorts, 133 Nev.
Adv. Op. 52 at 9.

In this instance, and as addressed in Wynn Resorts’ Petition, the
District Court granted the Okada Parties' motion to compel production of
Wynn Resorts' accountant/client communications, matters that are otherwise
deemed privileged unless exempt pursuant to NRS 49.204.

Wynn Resorts' Petition confirms a reasonable likelihood of success on the
merits and warrants a stay pending this Court's consideration. The District Court's
Order constitutes another order overruling claims of privilege because the
Okada Parties claimed the right to challenge the merits of the Board's judgment and

get behind the curtain.

B. Wynn Resorts Will Suffer Irreparable Harm and the Object of the
Writ Petition IS Deteated Absent a Stay.

"Although irreparable or serious harm remains part of the stay analysis, this
factor will not generally play a significant role in the decision whether to issue a
stay." Mikohn Gaming Corp., 120 Nev. at 253, 89 P.3d at 39. Nonetheless, this
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Court holds that the forced disclosure of privileged documents constitutes
irreparable harm because the disclosure is irretrievable once made. See Schlatter,
93 Nev. at 193, 561 P.2d at 1344. Following production, a party is effectively
deprived of any remedy as one cannot unring the bell.

C. The Okada Parties Suffer No Irreparable Harm by a Stay.

Conversely, staying such an order does not unfairly prejudice the
Okada Parties. To the contrary, the Okada Parties are simply again seeking to
end-run the permissible scope of review as to the Board's decision. They are not
irreparably harmed by being deprived of communications to which they are not
entitled under the law.

I1l. CONCLUSION

This Court should stay the District Court's Order pending resolution of
Wynn Resorts' Petition.  Wynn Resorts has shown a reasonable likelihood
of success, and that it will suffer the irreparable harm of producing protected
documents. The object of the Petition cannot be undone after the fact. A stay is
warranted.

DATED this 7th day of August, 2017.

PISANELLI BICE PLLC

By: _/s/ Todd L. Bice
James J. Pisanelli, Esq., Bar No. 4027
Todd L. Bice, Esq., Bar No. 4534
Debra L. ngelll, Escg, Bar No. 9695
400 South 7th Street, Suite 300
Las Vegas, Nevada 89101

and

Robert L. Sha irO, ESq. (pro hac vice admitted)
GLASER WEIL FINK HOWARD
AVCHEN & SHAPIRO LLP

10250 Constellation Boulevard

19th Floor o

Los Angeles, California 90067

and
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Mitchell J. Langberg, Esq.

Bar No. 10118

BROWNSTEIN HYATT FARBER
SCHRECK LLP

100 North City Parkway. Suite 1600
Las Vegas, Nevada 89106

Attorneﬁ s for Wynn Resorts, Limited, Linda
ussell Goldsmith, Ray R. Irani,
Robert J. Miller ohn A. Moran, Marc D.
Schorr, Alvin \/ Shoemaker, 'Kimmarie
Sinatra, D. Boone Wayson, and Allan Zeman
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NRAP 27(e) CERTIFICATION OF COUNSEL

Todd L. Bice, declares as follows:

1. I am one of the attorneys representing  Petitioner
Wynn Resorts, Limited ("Wynn Resorts") on its Petition for Writ of Prohibition or
Alternatively, Mandamus (the "Petition") currently pending before this Court.

2. I make this certification in support of Wynn Resorts' Emergency
Motion under NRAP 27(e) for Stay of Order Granting Motion to Compel Pending
Writ Pursuant to NRAP 8. As set forth in the motion, Wynn Resorts filed its
Petition concerning the District Court's June 22, 2017 Order (the "Order").

3. Because it orders the production of communications over which
Wynn Resorts accountant/client privilege. The Court has entered a temporary stay
of the ordered production until August 8, 2017.

4, Pursuant to NRAP 27(e), relief is needed in less than 14 days — by
August 8, 2017 — in the face of the District Court's ruling.

5. The telephone numbers and office address of the attorneys for the

parties are:

James J. Pisanelli, Esq.

Todd L. Bice, Esqg.

Debra L. Spinelli, Esq.
PISANELLI BICE PLLC

400 South 7th Street, Suite 300
Las Vegas, NV 89101
Telephone: 702.214.2100

Robert L. Shapiro, Esq.

GLASER WEIL FINK HOWARD
AVCHEN & SHAPIRO LLP

10250 Constellation Boulevard, 19th Floor

Los Angeles, CA 90067

Telephone: 310.553.3000

Mitchell J. Langberg, Esq., Bar No. 10118
BROWNSTEIN HYATT FARBER SCHRECK LLP
100 North City Parkway. Suite 1600

Las Vegas, Nevada 891 06

Telephone: 702.382.2101

Attorneys for Wynn Resorts, Limited, Linda Chen, Russell Goldsmith,
Ray R. Irani, Robert J. Miller, John A. Moran, Marc D. Schorr,
Alvin V. Shoemaker, Kimmarie Sinatra, D. Boone Wayson, and Allan Zeman
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William R. Urga, Esq.

JOLLEY URGA WOODBURY & LITTLE
330 S. Rampart Boulevard, Suite 380

Las Vegas, NV 89145

Telephone: 702.699.7500

Attorneys for Elaine Wynn

Donald J. Campbell, Esq.

J. Colby Williams, Esq.
CAMPBELL & WILLIAMS
700 South 7th Street

Las Vegas, NV 89101
Telephone: 702.382.5222

Attorneys for Stephen Wynn

J. Stephen Peek, Esqg.

Br)éce K. Kunimoto, Esq.

Robert J. Cassity, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, NV 89134

Telephone: 702.669.4600

Attorneys for Real Parties in Interest Kazuo Okada

J. Randall Jones, Esq.

Mark M. Jones, Esq.

lan P. McGinn, Esq.

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, NV 89169

and

David S. Krakoff, Esq.

Benjamin B. Klubes, Esqg.

Joseph J. Reilly, Esq.
BUCKLEY SANDLER LLP
1250 — 24th Street NW, Suite 700
Washington, DC 20037
Telephone:202.349.8000

Attorneys for Real Parties in Interest
Universal Entertainment Corp.; Aruze USA, Inc.

6. I have notified the clerk of this Court as well as opposing counsel the
filing of this motion. Opposing counsel was notified of our intent based upon the

District Court's instructions at the hearing as well as by electronic mail on the date
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of the filing of this motion. Opposing counsel has been served with a copy of this
motion.
DATED this 7th day of August, 2017.

/s/ Todd L. Bice
TODD L. BICE
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of PISANELLI BICE PLLC, and
that on this 7th day of August, 2017, I electronically filed and served by electronic
mail a true and correct copy of the above and foregoing EMERGENCY MOTION
UNDER NRAP 27(e) FOR STAY OF ORDER GRANTING
MOTION TO COMPEL PRODUCTION OF ACCOUNTANT/CLIENT
COMMUNICATIONS PENDING WRIT PURSUANT TO NRAP 8 to the
following:
J. Stephen Peek, Esq. William R. Urga, Esq.
Br){)ce K. Kunimoto, Esq. JOLLEY URGA WOODBURY &
Robert J. Cassity, Esq. LITTLE _
HOLLAND & HART LLP 330 S. Rampart Blvd., Suite 380
9555 Hillwood Drive, Second Floor Las Vegas, NV 89145
Las Vegas, NV 89134 )

o Mark E. Ferrario, Esq.
Attorn%/s for Real Parties in Interest Tami D. Cowden, Esq.
Kazuo Okdda GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, #400

J. Randall Jones, Esq. Las Vegas, NV 89169
Mark M. Jones, Esq.
lan P. McGinn, Esq. James M. Cole, Esg.
KEMP, JONES & COULTHARD, LLP SIDLEY AUSTIN LLP

3800 Howard Hughes Pkwy, 17th Floor 1501 K. Street N.W.

Las Vegas, NV 89169 Washington, D.C. 20005
David S. Krakoff, Esg. Scott D. Stein, Esq.
Benjamin B. Klubes, Esqg. SIDLEY AUSTIN, LLP
Joseph J. Reilly, Esq. One South Dearborn St.
BUCKLEY SANDLER LLP Chicago, IL 60603
1250 — 24th Street NW, Suite 700 )
Washington, DC 20037 Daniel F. Polsenberg, Esq.
o Joel D. Henriod, Esq.

Attorneys for Real Parties in Interest Abraham G. Smith, Esq.
Universal Entertainment Corp.; LEWIS ROCA ROTHGERBER
Aruze USA, Inc. CHRISTIE LLP

3993 Howard Hughes Pkwy, Ste. 600
Donald J. Campbell, Esq. Las Vegas, NV 89169
J. Colby Williams, Esq. _
CAMPBELL & WILLIAMS Attorneys for Elaine Wynn
700 South 7th Street _
Las Vegas, NV 89101 Steve Morris, Esq.

Rosa Solis-Rainey, Esq.
Attorneys for Stephen Wynn MORRIS LAW GROUP

411 E. Bonneville Avenue, Suite 360
Las Vegas, NV 89101
Attorneys for Defendants
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SERVED VIA HAND-DELIERY

The Honorable Elizabeth Gonzalez
Eighth Judicial District court, Dept. XI
Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89155

Respondent

/s Kimberly Peets

An employee of PISANELLI BICEPLLC
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