
IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

PETER M. SOUTHWORTH,  ) Eighth Judicial District 
Petitioner,     ) Court Case No. A-14-703690-C 
      ) No.  73655 
vs.      )  
      ) 
THE EIGHTH JUDICIAL DISTRICT ) 
COURT OF THE STATE OF  ) 
NEVADA IN AND FOR THE  ) 
COUNTY OF CLARK, AND THE ) 
HONORABLE ROB BARE,  ) 
DISTRICT COURT JUDGE,  ) 
      ) 
 Respondents,   ) 
      ) 
 AND     ) 
      ) 
LAS VEGAS PAVING    ) 
COPORATION,    ) 
      ) 
 Real Parties in Interest.  ) 
      ) 
 

REAL PARTY IN INTEREST’S APPENDIX 

TO: The Supreme Court of the State of Nevada: 

COMES NOW, Real Party in Interest, LAS VEGAS PAVING CORPORATION, 

and hereby respectfully submits this Appendix in support of his Petition for Writ of                      

/ / / 

 

 

 

Electronically Filed
Oct 18 2017 08:45 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 73655   Document 2017-35597



Mandamus or Prohibition. 

DATED this 17th day of October, 2017. 

vada 
1055 Whitney Ranch Drive, Suite 120 
Henderson, Nevada 89014 
Attorney for Respondent, 
Las Vegas Paving Corporation 
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CERTIFICATE OF MAILING AND FACSIMILE 

Pursuant to Nevada Rules of Civil Procedure 5(b ), I hereby certify that service 

ofthe foregoing, REAL PARTY IN INTEREST'S ANSWER BRIEF, was made 

this 17th day of October, 2017, via facsimile, pursuant to EDCR Rule 7.26(a), and 

by depositing a true and correct copy of the same for first class mailing at Las Vegas, 

Nevada, addressed as follows: 

PETER M. SOUTHWORTH 
406 S Desert Candles Street 
Ridgecrest, California 93555 

(760) 608-3986 
No Facsimile 

peter.m.southworth@gmail.com 
Petitioner, In Proper Person 

Honorable Rob Bare 
Eighth Judicial District Court, Department 32 

200 Lewis A venue 
Las Vegas, Nevada 89155 
(702) 671-4323 Facsimile 

Respondent District Court Judge 

An Employe~N LAW GROUP 
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Plaintiff cannot afford a rental car. Plaintiff was offered but 

declined a rental car and the vehicle was restored to pre-

accident condition thus eliminating both loss of use and 

diminished value claims.  

In addition to the above, there were also several procedural 

missteps. Plaintiff repeatedly referenced a “brief” that had been 

filed and apparently reviewed by the Court that had not been 

served upon Defendant. Defendant was prejudiced as it was not 

permitted to review or respond to this filing. 

With respect to the evidence presented at trial, Defendant 

was not afforded an opportunity to review the copious exhibits 

prior to the court appearance. Plaintiff appeared at the trial 

with three binders of documents supporting his claim that had not 

been provided to Defendant. Defendant objected to the admission 

of these documents but was informed that the Court had the 

prerogative to review any documents. Defendant should have been 

provided an opportunity to review these documents prior to the 

hearing. 

DATED this 6th day of April, 2017. 

      EMERSON LAW GROUP 
 
     /s/ Phillip R. Emerson 
              
      PHILLIP R. EMERSON, ESQ. 
      Nevada Bar No. 5940 
      1055 Whitney Ranch Drive, Suite 120 
      Henderson, Nevada 89014 
      Attorney for Defendant, 
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CERTIFICATE OF SERVICE 

 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby 

certify that service of the foregoing, NOTICE OF APPEAL, was made 

this 6th day of April, 2017 via mailing addressed as follows: 

 
 

Peter Southworth 
406 South Desert Candles Street 
Ridgecrest, California 93555 

Plaintiff 
 
 

/s/ Veronica Pacheco 
         

An Employee of EMERSON LAW GROUP 
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PHILLIP R. EMERSON, ESQ. 
Nevada Bar No. 5940 
EMERSON LAW GROUP 
1055 Whitney Ranch Drive, Suite 120 
Henderson, Nevada 89014 
receptionist@emersonlawgroup.com 
Attorney for Defendant, 
LAS VEGAS PAVING CORPORATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
PETER SOUTHWORTH,   ) Case No. A-17-754175-A 
      ) Dept No. XXXII 
   Plaintiff, ) 
      ) 
vs.      ) 
      ) 
LAS VEGAS PAVING CORPORATION, ) 
      ) 
      ) 
   Defendant. ) 
      ) 

APPELLANT/DEFENDANT’S OPPOSITION  
TO PLAINTIFF’S MOTION TO DISMISS APPEAL 

 
 Appellant/Defendant, LAS VEGAS PAVING CORPORATION, by and 

through its Attorney of Record, Phillip R. Emerson, Esq., of the 

EMERSON LAW GROUP, hereby submits the following Opposition to 

Respondent/Plaintiff’s Motion to Dismiss Appeal. 

/ / / 

/ / / 

/ / / 

 

 

 

 

Case Number: A-17-754175-A

Electronically Filed
5/19/2017 2:22 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

FACTUAL/PROCEDURAL BACKGROUND 

 This is an action arising from an incident which occurred on 

August 19, 2012.  Respondent/Plaintiff (“Respondent”) filed his 

Small Claims Complaint on August 17, 2015.  On December 2, 2016 

The Referee’s Findings of Fact, Conclusions of Law, and 

Recommendations were entered.  On December 7, 2016 Respondent 

filed a Formal Objection Notice.  On March 17, 2017 The Formal 

Objection Hearing was heard before Justice Court.  Judgment 

entered on March 22, 2017 and on April 7, 2017 

Appellant/Defendant (“Appellant”) timely appealed.  (See 

Appellant’s Notice of Appeal, attached hereto as “Exhibit A”).  

Appellant has subsequently submitted a Notice of Posting and 

Acceptance of Supersedeas Bond, presently pending before Justice 

Court. 

 In addition, despite the timing of Appellant’s Opposition, 

Appellant prays this Honorable Court hear the present Motion and 

Opposition on their merits.  On May 1, 2017, Anne Marie Birk, 

Esq. tendered her resignation to Defense Counsel, Emerson Law 

Group.  Subsequently on May 5, 2017 Defense Counsel’s paralegal, 

Krystina Butenschoen resigned from the Emerson Law Group.  Ms. 

Birk was the assigned attorney and Ms. Butenschoen was the 

assigned paralegal to the present matter.  Due to their 

resignation and transition out of the Emerson Law Group, Defense 
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Counsel was not made immediately aware of Respondent’s Motion, 

and as such, Appellant’s Opposition is tardy.  (See Defense 

Counsel’s Affidavit, attached hereto as “Exhibit B”).  However, 

as this Court may know, the transitioning of an attorney and 

paralegal from a law firm can cause challenges with respect to 

reassignment of cases, files and tasks.  Here, a clerical error 

was brought on by the resignation of the two principle employees 

appointed to the subject matter.  Accordingly, Appellant prays 

Your Honor hear the Motion and Opposition on its merits, which 

warrant a denial of Respondent’s Motion.      

II. 
 

LEGAL ARGUMENT 

A. In this Matter, JRCRP 72B is Applicable, Because This Case 
Was Appealed to District Court from a Justice Court Trial, 
and as such, Appellant’s Appeal was Timely Filed. 

  
 Respondent’s sole argument is that Appellant filed an 

untimely Notice of Appeal.  Under JRCRP 72(a): 

(a) Filing the Notice of Appeal.  An appeal 
permitted by law from a justice court to the 
district court shall be taken by filing a 
notice of appeal with the clerk or justice of 
the justice court within the time allowed by 
Rule 72B. Failure of an appellant to take any 
step other than the timely filing of a notice 
of appeal does not affect the validity of the 
appeal, but is ground only for such action as 
the district court deems appropriate which 
may include dismissal of the appeal.  
(Emphasis added).   
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 In addition, under JRCRP 72B(a): 
 

(a) Appeals in Civil Cases.  In a civil case 
in which an appeal is permitted by law from a 
justice court to the district court the 
notice of appeal required by Rule 72(a) shall 
be filed with the clerk or justice of the 
justice court within 20 days of the date of 
service of written notice of the entry of the 
judgment or order appealed from, except as 
otherwise provided by law. It shall also be 
served within the prescribed time. If an 
applicable statute provides that a notice of 
appeal must be filed within a different time 
period, the notice of appeal required by 
these rules must be filed within the time 
period established by the statute. If a 
timely notice of appeal is filed by a party, 
any other party may file and serve a notice 
of appeal within 14 days of the date on which 
the first notice of appeal was served, or 
within the time otherwise prescribed by this 
subdivision, whichever period last expires.  
(Emphasis added). 
 

 In this case, a Small Claims hearing was held on November 

29, 2016.  Thereafter, a Referee’s Findings of Fact, Conclusions 

of Law and Recommendations were entered on December 5, 2016.  

Respondent subsequently filed a timely appeal, in the form of a 

Formal Objection Notice, pursuant to JRCRP 98, which requires a 

notice of appeal within 5 days from the entry of the judgment.  

However, in this case, JRCRP 72B is applicable.   

 Following Respondent’s appeal, the case was heard before 

Justice Court Department IV and an informal Justice Court trial 

went forward on March 17, 2017.  Thereafter the Judgment was 

served on March 24, 2017.  Appellants appeal arose from the 

Justice Court trial.  As such, Appellant’s appeal is from Justice 
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Court to District Court, not Small Claims to Justice Court.  

Thus, the 20 day rule, pursuant to JRCRP 72B applies.  Here, 

Appellant’s Notice of Appeal was filed on April 7, 2017, well 

within 20 days of the date of service of entry of the judgment. 

 Accordingly, Appellant’s appeal was timely and Respondent’s 

Motion to Dismiss Appeal should be denied. 

B. Appellant’s Pray This Honorable Court Will Hear the Present 
Motion and Opposition on its Merits, Pursuant to NRCP 
60(b)(1) and Given the Recent Resignation of the Attorney 
and Paralegal Assigned to Handle the Present Matter. 

           
 NRCP 60(b)(1) provides, in pertinent part: 
 

“On motion and upon such terms as are just, 
the court may relieve a party or his legal 
representative from a final judgment, order, 
or proceeding of the following reasons: (1) 
mistake, inadvertence surprise, or excusable 
neglect.” 

  
 The presence of the following factors indicates that the 

requirements of this rule have been satisfied: (1) a prompt 

application to remove the judgment; (2) an absence of an intent 

to delay the proceedings; (3) a lack of knowledge of the 

procedural requirements on the part of the moving party; and (4) 

good faith. Yochum v. Davis, 98 Nev. 484, 486, 653 P.2d 1215, 

1216 (1982).  A showing of a meritorious defense to the action is 

also required.  Deros v. Stern, 87 Nev. 148, 152, 483 P.2d 648, 

650 (1971).  The district court must consider the state's 

underlying basic policy of deciding a case on the merits whenever 

possible.  Kahn v. Orme, 108 Nev. 510, 835 P.2d 790, 793 (1992).  

As a proper guide to the exercise of discretion, the basic 
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underlying policy to have each case decided upon its merits.  In 

the normal course of events, justice is best served by such a 

policy.  Hotel Last Frontier Corp. v. Frontier Properties, 79 

Nev. 150, 156, 380 P.2d 293, 295 (1963). 

 In this case, Appellant’s tardy Opposition is the result of 

mistake and excusable neglect.  Ms. Birk, the assigned attorney, 

and Ms. Butenschoen, the assigned paralegal, resigned from 

Defense Counsel Office on May 1, 2017 and May 5, 2017, 

respectively.  Unfortunately, their resignation dates fall 

precisely within the timeline for Appellant’s opposition.  

Moreover, the former employees had previously handled the 

reception of incoming mail and Motion, along with the drafting 

and preparing of the responsive pleadings in this case.  As a 

result, a mistake and clerical error occurred in the assignment 

of Respondent’s Motion and Appellant’s Opposition.       

 Here, Appellant’s response is prompt.  Although this 

Opposition was filed after the Opposition deadline, same is filed 

twelve days prior to the date of the hearing.  No Order has been 

issued granting Respondent’s Motion; thus Appellant’s response is 

well before any Order on the present Motion.  Moreover, Appellant 

is willing to stipulate to a continuance of the hearing on 

Respondent’s Motion in order to afford Respondent time to submit 

a Reply.  Accordingly, Appellant’s response is prompt, as the 

Opposition is served twelve days prior to the hearing date and 

within one week of the original Opposition deadline.   
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 The Second factor is met.  There is no intent to delay the 

proceedings.  As noted above, this Opposition is being served 

well before the date of the hearing on the present Motion.  

Further, the delay in the Opposition is due to the reassignment 

of cases, files and assignments following the resignations of the 

attorney and paralegal originally assigned to this matter.  

Appellant is willing to go forward with the original hearing 

date; however, Appellant is also willing to stipulate to a 

continuance in order to afford Respondent ample time to submit a 

Reply.   

 Here, there was a lack of knowledge of the filing of 

Respondent’s Motion due to the fact that when the Motion was 

filed Defense Counsel’s office was in the midst of transitioning 

from two resigning employees; specifically, the two assigned to 

the present case.  Thus, Appellant and his Defense Counsel were 

not aware of the status of Respondent’s Motion until after the 

opposition deadline. 

 This request pursuant to NRCP 60 (b)(1) is not made for the 

purposes of delay and is genuinely the result of a clerical error 

arising out of the resignation of Ms. Birk and Ms. Butenschoen.  

(See Defense Counsel’s Affidavit, attached hereto as “Exhibit 

B”).  Moreover, Appellant does not seek to unnecessarily delay 

the hearing on this Motion and as token of good faith is amenable 

to proceeding with the hearing as presently scheduled or to a 
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Plaintiff cannot afford a rental car. Plaintiff was offered but 

declined a rental car and the vehicle was restored to pre-

accident condition thus eliminating both loss of use and 

diminished value claims.  

In addition to the above, there were also several procedural 

missteps. Plaintiff repeatedly referenced a “brief” that had been 

filed and apparently reviewed by the Court that had not been 

served upon Defendant. Defendant was prejudiced as it was not 

permitted to review or respond to this filing. 

With respect to the evidence presented at trial, Defendant 

was not afforded an opportunity to review the copious exhibits 

prior to the court appearance. Plaintiff appeared at the trial 

with three binders of documents supporting his claim that had not 

been provided to Defendant. Defendant objected to the admission 

of these documents but was informed that the Court had the 

prerogative to review any documents. Defendant should have been 

provided an opportunity to review these documents prior to the 

hearing. 

DATED this 6th day of April, 2017. 

      EMERSON LAW GROUP 
 
     /s/ Phillip R. Emerson 
              
      PHILLIP R. EMERSON, ESQ. 
      Nevada Bar No. 5940 
      1055 Whitney Ranch Drive, Suite 120 
      Henderson, Nevada 89014 
      Attorney for Defendant, 
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CERTIFICATE OF SERVICE 

 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby 

certify that service of the foregoing, NOTICE OF APPEAL, was made 

this 6th day of April, 2017 via mailing addressed as follows: 

 
 

Peter Southworth 
406 South Desert Candles Street 
Ridgecrest, California 93555 

Plaintiff 
 
 

/s/ Veronica Pacheco 
         

An Employee of EMERSON LAW GROUP 
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PHILLIP R. EMERSON, ESQ. 
Nevada Bar No. 5940 
EMERSON LAW GROUP 
1055 Whitney Ranch Drive, Suite 120 
Henderson, Nevada 89014 
receptionist@emersonlawgroup.com 
Attorney for Defendant, 
LAS VEGAS PAVING CORPORATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
PETER SOUTHWORTH,   ) Case No. A-17-754175-A 
      ) Dept No. XXXII 
   Plaintiff, ) 
      ) 
vs.      ) 
      ) 
LAS VEGAS PAVING CORPORATION, ) 
      ) 
      ) 
   Defendant. ) 
      ) 

APPELLANT/DEFENDANT’S SUPPLEMENT TO OPPOSITION  
TO PLAINTIFF’S MOTION TO DISMISS APPEAL 

 
 Appellant/Defendant, LAS VEGAS PAVING CORPORATION, by and 

through its Attorney of Record, Phillip R. Emerson, Esq., of the 

EMERSON LAW GROUP, hereby submits the following Supplement to 

Opposition to Respondent/Plaintiff’s Motion to Dismiss Appeal. 

/ / / 

/ / / 

/ / / 

 

 

 

 

Case Number: A-17-754175-A

Electronically Filed
6/1/2017 6:03 PM
Steven D. Grierson
CLERK OF THE COURT

RA000058



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 2

 

E
M

E
R

S
O

N
 
L

A
W

 
G

R
O

U
P

 
A

T
T

O
R

N
E

Y
S

 A
T

 L
A

W
 

1
0

5
5

 W
H

IT
N

E
Y

 R
A

N
C

H
 D

R
I

V
E

, 
S

U
I

T
E

 1
2

0
 

H
E

N
D

E
R

S
O

N
, 

N
E

V
A

D
A

 8
9

0
1

4
 

T
E

L
E

P
H

O
N

E
: 

 (
7

0
2

) 
3

8
4

-9
4

4
4

  
 

  
 T

E
L

E
F

A
X

: 
 (

7
0

2
) 

3
8

4
-9

4
4

7
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

FACTUAL/PROCEDURAL BACKGROUND 

 This is an action arising from an incident, which occurred 

on August 19, 2012.   

 The parties appeared before this Court on June 1, 2017 for 

the hearing on Respondent’s present Motion.  Oral arguments were 

made by Appellant’s Counsel regarding the ambiguity of applying 

JCRCP 72B or JCRCP 98 to the issue before this Court in 

Respondent’s Motion.  Accordingly, this brief shall serve as a 

supplement to same.  

II. 
 

LEGAL ARGUMENT 

A. The Application of JCRCP 72B or JCRCP 98 is Ambiguous, As 
Demonstrated by the Civil Law Self-Help Center Website, In 
Which 72B(a) is Cited as the Applicable Rule to Appeals of a 
Judgment Entered in Justice Court. 

  
 As noted in Appellant’s Opposition, Respondent’s sole 

argument is that Appellant filed an untimely Notice of Appeal.  

However, there is ambiguity and vagueness as to whether JRCRP 72B 

or JRCRP 98 should apply regarding the time afforded to appeal a 

judgment.  In fact, the procedural ambiguity was conceded by this 

Court at the hearing on Respondent’s present Motion.  

Specifically, the ambiguity arises out of the fact that JRCRP 72B 

governs appeals of judgments from Justice Court.  As this court 

knows, a trial de novo on this matter was previously held before 
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Justice Court.  As such, Appellant filed a notice of appeal of 

the judgment under the twenty day rule provided by JCRCP 72B.   

 There is limited case law addressing this very issue.  

Moreover, there is also some confusion in the Civil Law Self-Help 

Center.  Specifically, on the website under the section Appealing 

The Case, there is an explanation of “Step 2: Calculate your time 

limit to appeal,” in which it is stated that in order to appeal a 

judgment entered in Justice Court, a notice of appeal must be 

filed within twenty days.  (See Civil Law Self-Help Website – 

Appealing The Case, attached here to as Exhibit A, page 2).   

 There is also a section in the Civil Law Self-Help Center 

website for “Appealing A Small Claims Judgment.”  (See Civil Law 

Self-Help Website – Appealing A Small Claims Judgment, attached 

here to as Exhibit B, page 1).  The website explains that either 

party has five business days to object or appeal the decision.  

Id. (Emphasis added).  As this Court knows, Respondent appealed 

the original small claims referee’s decision via an objection in 

December, 2016.  Appellant’s Opposition argued this demonstrated 

its appeal was an appeal of a judgment made in Justice Court, 

distinguishable from Respondent’s earlier appeal or objection 

from small claims court. 

 Overall, this demonstrates an unclear ambiguity on the 

applicability of JCRCP 72B or JCRCP 98.  As the Civil Law Help 

Center noted that an appeal or objection could be made within 

five days following a small claims judgment, Appellant naturally 
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deduced that the appeal of a small claims judgment had already 

occurred and that an appeal of a Justice Court judgment was now 

appropriate.  Thus, Appellant filed its notice of appeal pursuant 

to JCRCP 72B. 

 In the event that this Court is inclined to rule JCRCP 98 is 

applicable, the interest of justness and fairness are better 

served by this Court hearing the matter of appeal on its merits.  

In the event JCRCP 98 is deemed to be applicable, this instance 

is most accurately described by excusable neglect.  The issue is 

vague as both JCRCP 72B and JCRCP 98 fall within the purview of 

civil procedure rules in Justice Court.  Moreover, the erroneous  

interpretation is the result of a genuine mistake, given that the 

Civil Law Help Center Website advises of the twenty day rule for 

appeals of judgments in Justice Court.  The website also adds to 

the ambiguity by advising readers that either party can appeal or 

object a small claims decision.  This is exactly what Respondent 

did following the original hearing of this matter before Small 

Claims.  Naturally, when the matter was heard again as trial de 

novo before Justice Court, Appellant believed JCRCP 72B was now 

applicable.   

 Moreover, assuming JCRCP 98 is applicable, Appellant’s 

Notice of Appeal was two days tardy.  This further demonstrates 

an error arising out of a reasonable misinterpretation of the 

rule.  As this Court knows, this not an issue that is commonly 

addressed before Your Honor and thus there is a lack of 
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established case law interpreting the distinction between the two 

rules.  As this Court stated at the June 1, 2017 hearing on the 

present Motion, under JCRCP 1: “Whenever it is made to appear to 

the court that a particular situation does not fall within any of 

these rules or that the literal application of a rule would work 

hardship or injustice in a particular situation, the court shall 

make such order as the interests of justice require.”  

 Here, the fact that under JCRCP 98 Appellant’s Notice of 

Appeal was only two days tardy, the lack of case law history 

establishing a clear interpretation of the rule and the added 

ambiguity in relying upon the Self-Help website all weigh in 

favor of excusable neglect.  As such, the interests of justice 

would be served by hearing Appellant’s appeal on its merits and 

not disposing of it due to clerical error or excusable neglect. 

Accordingly, Appellant prays Your Honor find JCRCP 72B is 

applicable and deny Respondent’s Motion.  In the alternative, 

Appellant prays Your Honor find excusable neglect exists whereby 

Appellant’s two-day tardy Notice of Appeal did not cause 

prejudice to Appellant. 

/ / / 

/ / / 

/ / / 
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III. 
CONCLUSION 

 
 Based on the foregoing, Appellant respectfully requests this 

Honorable Court deny Respondent, PETER SOUTHWORTH’S Motion to 

Dismiss Appeal.    

DATED this 1st day of June, 2017. 

      EMERSON LAW GROUP 
 
      
              
      PHILLIP R. EMERSON, ESQ. 
      Nevada Bar No. 5940 

     1055 Whitney Ranch Drive, Suite 120 
      Henderson, Nevada 89014 
      Attorney for Defendant, 

LAS VEGAS PAVING CORPORATION 
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CERTIFICATE OF SERVICE 

 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby 

certify that service of the foregoing, APPELLANT/DEFENDANT’S 

OPPOSITION TO PLAINTIFF’S MOTION TO DISMISS APPEAL, was made this 

1st day of June, 2017 via mailing addressed as follows: 

 
 

Peter Southworth, Esq. 
406 South Desert Candles Street 
Ridgecrest, California 93555 

Plaintiff 
 
 

Veronica Pacheco 
         

An Employee of EMERSON LAW GROUP 

RA000064



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT “A” 

RA000065



RA000066



RA000067



RA000068



RA000069



RA000070



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT “B” 

RA000071



RA000072



RA000073



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT “11” 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 1

 

E
M

E
R

S
O

N
 
L

A
W

 
G

R
O

U
P

 
A

T
T

O
R

N
E

Y
S

 A
T

 L
A

W
 

1
0

5
5

 W
H

IT
N

E
Y

 R
A

N
C

H
 D

R
I

V
E

, 
S

U
I

T
E

 1
2

0
 

H
E

N
D

E
R

S
O

N
, 

N
E

V
A

D
A

 8
9

0
1

4
 

T
E

L
E

P
H

O
N

E
: 

 (
7

0
2

) 
3

8
4

-9
4

4
4

  
 

  
 T

E
L

E
F

A
X

: 
 (

7
0

2
) 

3
8

4
-9

4
4

7
 

PHILLIP R. EMERSON, ESQ. 
Nevada Bar No. 5940 
EMERSON LAW GROUP 
1055 Whitney Ranch Drive, Suite 120 
Henderson, Nevada 89014 
receptionist@emersonlawgroup.com 
Attorney for Defendant, 
LAS VEGAS PAVING CORPORATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
PETER SOUTHWORTH,   ) Case No. A-17-754175-A 
      ) Dept No. XXXII 
   Plaintiff, ) 
      ) 
vs.      ) 
      ) 
LAS VEGAS PAVING CORPORATION, ) 
      ) 
      ) 
   Defendant. ) 
      ) 

ERRATA TO APPELLANT/DEFENDANT’S SUPPLEMENT TO OPPOSITION  

TO PLAINTIFF’S MOTION TO DISMISS APPEAL 

 
 Appellant/Defendant, LAS VEGAS PAVING CORPORATION, by and 

through its Attorney of Record, Phillip R. Emerson, Esq., of the 

EMERSON LAW GROUP, hereby submits this errata to 

Appellant/Defendant’s Supplement to Opposition to Plaintiff’s 

Motion to Dismiss Appeal. Phillip R. Emerson, Esq.’s electronic 

signature was inadvertently omitted from the document which was    

/ / / 

/ / / 

/ / / 

Case Number: A-17-754175-A

Electronically Filed
6/7/2017 9:14 AM
Steven D. Grierson
CLERK OF THE COURT
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filed on June 1, 2017. The e-signed document is submitted with 

this errata.  

DATED this 7th day of June, 2017. 

      EMERSON LAW GROUP 
 
     /s/ Phillip R. Emerson 
              
      PHILLIP R. EMERSON, ESQ. 
      Nevada Bar No. 5940 

     1055 Whitney Ranch Drive, Suite 120 
      Henderson, Nevada 89014 
      Attorney for Defendant, 

LAS VEGAS PAVING CORPORATION 
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CERTIFICATE OF SERVICE 

 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby 

certify that service of the foregoing, ERRATA TO 

APPELLANT/DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION TO DISMISS 

APPEAL, was made this 7th day of June, 2017 via mailing addressed 

as follows: 

 
 

Peter Southworth, Esq. 
406 South Desert Candles Street 
Ridgecrest, California 93555 

Plaintiff 
 
 

Veronica Pacheco 
         

An Employee of EMERSON LAW GROUP 
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PHILLIP R. EMERSON, ESQ. 
Nevada Bar No. 5940 
EMERSON LAW GROUP 
1055 Whitney Ranch Drive, Suite 120 
Henderson, Nevada 89014 
receptionist@emersonlawgroup.com 
Attorney for Defendant, 
LAS VEGAS PAVING CORPORATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
PETER SOUTHWORTH,   ) Case No. A-17-754175-A 
      ) Dept No. XXXII 
   Plaintiff, ) 
      ) 
vs.      ) 
      ) 
LAS VEGAS PAVING CORPORATION, ) 
      ) 
      ) 
   Defendant. ) 
      ) 

APPELLANT/DEFENDANT’S SUPPLEMENT TO OPPOSITION  
TO PLAINTIFF’S MOTION TO DISMISS APPEAL 

 
 Appellant/Defendant, LAS VEGAS PAVING CORPORATION, by and 

through its Attorney of Record, Phillip R. Emerson, Esq., of the 

EMERSON LAW GROUP, hereby submits the following Supplement to 

Opposition to Respondent/Plaintiff’s Motion to Dismiss Appeal. 

/ / / 

/ / / 

/ / / 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

FACTUAL/PROCEDURAL BACKGROUND 

 This is an action arising from an incident, which occurred 

on August 19, 2012.   

 The parties appeared before this Court on June 1, 2017 for 

the hearing on Respondent’s present Motion.  Oral arguments were 

made by Appellant’s Counsel regarding the ambiguity of applying 

JCRCP 72B or JCRCP 98 to the issue before this Court in 

Respondent’s Motion.  Accordingly, this brief shall serve as a 

supplement to same.  

II. 
 

LEGAL ARGUMENT 

A. The Application of JCRCP 72B or JCRCP 98 is Ambiguous, As 
Demonstrated by the Civil Law Self-Help Center Website, In 
Which 72B(a) is Cited as the Applicable Rule to Appeals of a 
Judgment Entered in Justice Court. 

  
 As noted in Appellant’s Opposition, Respondent’s sole 

argument is that Appellant filed an untimely Notice of Appeal.  

However, there is ambiguity and vagueness as to whether JRCRP 72B 

or JRCRP 98 should apply regarding the time afforded to appeal a 

judgment.  In fact, the procedural ambiguity was conceded by this 

Court at the hearing on Respondent’s present Motion.  

Specifically, the ambiguity arises out of the fact that JRCRP 72B 

governs appeals of judgments from Justice Court.  As this court 

knows, a trial de novo on this matter was previously held before 
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Justice Court.  As such, Appellant filed a notice of appeal of 

the judgment under the twenty day rule provided by JCRCP 72B.   

 There is limited case law addressing this very issue.  

Moreover, there is also some confusion in the Civil Law Self-Help 

Center.  Specifically, on the website under the section Appealing 

The Case, there is an explanation of “Step 2: Calculate your time 

limit to appeal,” in which it is stated that in order to appeal a 

judgment entered in Justice Court, a notice of appeal must be 

filed within twenty days.  (See Civil Law Self-Help Website – 

Appealing The Case, attached here to as Exhibit A, page 2).   

 There is also a section in the Civil Law Self-Help Center 

website for “Appealing A Small Claims Judgment.”  (See Civil Law 

Self-Help Website – Appealing A Small Claims Judgment, attached 

here to as Exhibit B, page 1).  The website explains that either 

party has five business days to object or appeal the decision.  

Id. (Emphasis added).  As this Court knows, Respondent appealed 

the original small claims referee’s decision via an objection in 

December, 2016.  Appellant’s Opposition argued this demonstrated 

its appeal was an appeal of a judgment made in Justice Court, 

distinguishable from Respondent’s earlier appeal or objection 

from small claims court. 

 Overall, this demonstrates an unclear ambiguity on the 

applicability of JCRCP 72B or JCRCP 98.  As the Civil Law Help 

Center noted that an appeal or objection could be made within 

five days following a small claims judgment, Appellant naturally 
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deduced that the appeal of a small claims judgment had already 

occurred and that an appeal of a Justice Court judgment was now 

appropriate.  Thus, Appellant filed its notice of appeal pursuant 

to JCRCP 72B. 

 In the event that this Court is inclined to rule JCRCP 98 is 

applicable, the interest of justness and fairness are better 

served by this Court hearing the matter of appeal on its merits.  

In the event JCRCP 98 is deemed to be applicable, this instance 

is most accurately described by excusable neglect.  The issue is 

vague as both JCRCP 72B and JCRCP 98 fall within the purview of 

civil procedure rules in Justice Court.  Moreover, the erroneous  

interpretation is the result of a genuine mistake, given that the 

Civil Law Help Center Website advises of the twenty day rule for 

appeals of judgments in Justice Court.  The website also adds to 

the ambiguity by advising readers that either party can appeal or 

object a small claims decision.  This is exactly what Respondent 

did following the original hearing of this matter before Small 

Claims.  Naturally, when the matter was heard again as trial de 

novo before Justice Court, Appellant believed JCRCP 72B was now 

applicable.   

 Moreover, assuming JCRCP 98 is applicable, Appellant’s 

Notice of Appeal was two days tardy.  This further demonstrates 

an error arising out of a reasonable misinterpretation of the 

rule.  As this Court knows, this not an issue that is commonly 

addressed before Your Honor and thus there is a lack of 
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established case law interpreting the distinction between the two 

rules.  As this Court stated at the June 1, 2017 hearing on the 

present Motion, under JCRCP 1: “Whenever it is made to appear to 

the court that a particular situation does not fall within any of 

these rules or that the literal application of a rule would work 

hardship or injustice in a particular situation, the court shall 

make such order as the interests of justice require.”  

 Here, the fact that under JCRCP 98 Appellant’s Notice of 

Appeal was only two days tardy, the lack of case law history 

establishing a clear interpretation of the rule and the added 

ambiguity in relying upon the Self-Help website all weigh in 

favor of excusable neglect.  As such, the interests of justice 

would be served by hearing Appellant’s appeal on its merits and 

not disposing of it due to clerical error or excusable neglect. 

Accordingly, Appellant prays Your Honor find JCRCP 72B is 

applicable and deny Respondent’s Motion.  In the alternative, 

Appellant prays Your Honor find excusable neglect exists whereby 

Appellant’s two-day tardy Notice of Appeal did not cause 

prejudice to Appellant. 

/ / / 

/ / / 

/ / / 
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III. 
CONCLUSION 

 
 Based on the foregoing, Appellant respectfully requests this 

Honorable Court deny Respondent, PETER SOUTHWORTH’S Motion to 

Dismiss Appeal.    

DATED this 1st day of June, 2017. 

      EMERSON LAW GROUP 
 
     /s/ Phillip R. Emerson 
              
      PHILLIP R. EMERSON, ESQ. 
      Nevada Bar No. 5940 

     1055 Whitney Ranch Drive, Suite 120 
      Henderson, Nevada 89014 
      Attorney for Defendant, 

LAS VEGAS PAVING CORPORATION 
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CERTIFICATE OF SERVICE 

 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby 

certify that service of the foregoing, APPELLANT/DEFENDANT’S 

OPPOSITION TO PLAINTIFF’S MOTION TO DISMISS APPEAL, was made this 

1st day of June, 2017 via mailing addressed as follows: 

 
 

Peter Southworth, Esq. 
406 South Desert Candles Street 
Ridgecrest, California 93555 

Plaintiff 
 
 

Veronica Pacheco 
         

An Employee of EMERSON LAW GROUP 
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EXHIBIT “13” 



Case Number: A-17-754175-A

ELECTRONICALLY SERVED
6/26/2017 3:57 PM
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PHILLIP R. EMERSON, ESQ. 
Nevada Bar No. 5940 
EMERSON LAW GROUP 
1055 Whitney Ranch Drive, Suite 120 
Henderson, Nevada 89014 
receptionist@emersonlawgroup.com 
Attorney for Defendant, 
LAS VEGAS PAVING CORPORATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
PETER SOUTHWORTH,   ) Case No. A-17-754175-A 
      ) Dept No. XXXII 
   Plaintiff, ) 
      ) 
vs.      ) 
      ) 
LAS VEGAS PAVING CORPORATION, ) 
      ) 
      ) 
   Defendant. ) 
      ) 

NOTICE OF ENTRY OF ORDER 

PLEASE TAKE NOTICE that an ORDER regarding Plaintiff’s 

Motion to Dismiss Appeal was filed in this matter on    

August 1, 2017, a copy of which is attached hereto. 

DATED this 11th day of August, 2017. 

      EMERSON LAW GROUP 
 
     /s/ Phillip R. Emerson 
              
      PHILLIP R. EMERSON, ESQ. 
      Nevada Bar No. 5940 

     1055 Whitney Ranch Drive, Suite 120 
      Henderson, Nevada 89014 
      Attorney for Defendant, 

LAS VEGAS PAVING CORPORATION 
 

 

 

Case Number: A-17-754175-A

Electronically Filed
8/11/2017 5:25 PM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE 

 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby 

certify that service of the foregoing, NOTICE OF ENTRY OF ORDER, 

was made this 11th day of August, 2017 via mailing addressed as 

follows: 

 
 

Peter Southworth, Esq. 
406 South Desert Candles Street 
Ridgecrest, California 93555 

Plaintiff 
 
 

/s/ Veronica Pacheco 
         

An Employee of EMERSON LAW GROUP 
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Electronically Filed
8/1/2017 10:43 AM
Steven D. Grierson
CLERK OF THE COURT
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