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ACOM 
Michael V. Infuso, Esq., Nevada Bar No. 7388 
Zachary P. Takos, Esq., Nevada Bar No. 11293 
GREENE INFUSO, LLP 
3030 South Jones Boulevard, Suite 101 
Las Vegas, Nevada 89146 
Telephone: (702) 570-6000 
Facsimile: (702) 463-8401 
E-mail: minfuso@greeneinfusolaw.com  

ztakos@greeneinfusolaw.com  

Attorneys for Plaintiff 

EIGHTH JUDICIAL DISTRICT COURT FOR 

CLARK COUNTY, NEVADA 

THOMAS JESSUP, LLC SERIES VII, 

Plaintiff, 

V. 

Case No. A-13-693205-C 

Dept. No. XIV 

1 LENA COOK, an individual; 	BNY 	VERIFIED AMENDED COMPLAINT 
MELLON, N.A.; SFG MORTGAGE, a FOR QUIET TITLE AND 
revoked Arizona corporation; BANK OF DECLARATORY RELIEF 
AMERICA, N.A.; 	MORTGAGE 
ELECTRONIC 	REGISTRATION 
SYSTEMS, INC., a Delaware corporation; I Exempt from Arbitration: Concerns Title 
HEIRS OF THE ESTATE OF LENA COOK; I to Property 
and any and all other persons unknown 
claiming any right, title, estate, lien or interest 
in the Property adverse to the Plaintiff's 
ownership, or any cloud upon Plaintiff's title 
thereto (DOES 1 through 10, inclusive); 

Defendants. 

Plaintiff Thomas Jessup, LLC Series VII, by and through its counsel of record, the law 

firm of Greene Infuso, LLP, hereby amends its Complaint against the above-named Defendants as 

follows: 

PARTIES, JURISDICTION AND VENUE 

1. 	Plaintiff Thomas Jessup, LLC Series VII ("Plaintiff') is a Nevada limited liability 

company formed under the laws of the state of Nevada and, at all relevant times, lawfully doing 

business in Clark County, Nevada. 
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2. Upon information and belief, Defendant Lena Cook ("Cook") is an individual 

residing, at all relevant times, in Clark County, Nevada. 

3. Upon information and belief, Defendant BNY Mellon, N.A. ("Mellon") is a 

National Association, at all relevant times, lawfully doing business in Clark County, Nevada. 

4. Upon information and belief, Defendant SFG Mortgage ("SPG") is a revoked 

Arizona corporation, at all relevant times, lawfully doing business in Clark County, Nevada. 

5. Upon information and belief, Defendant Bank of America, N.A. ("BOA") is a 

National Association, at all relevant times, lawfully doing business in Clark County, Nevada. 

6. Upon information and belief, Mortgage Electronic Registration Systems, Inc. 

("MERS"). 

7. Upon information and belief, Lena Cook may be deceased and as such Plaintiff is 

naming any Heirs to the Estate of Lena Cook as necessary parties to the action. 

8. The true names and capacities of Does 1 through 10 ("Doe Defendants") are all 

other persons unknown claiming any right, title, estate, lien or interest in the Property adverse to 

the Plaintiff's ownership, or any cloud upon Plaintiffs title thereto. Plaintiff therefore sues such 

Doe Defendants by fictitious names Plaintiff will seek leave of court to amend this Complaint to 

reflect the true names and capacities of each of the Doe Defendants as and when such information 

is ascertained. (The above-identified defendants, including the Doe Defendants, are referred to 

collectively herein as "Defendants.") 

9. This action relates to the ownership and title of certain real property located in 

Clark County, Nevada. Accordingly, jurisdiction and venue are appropriate in Clark County, 

Nevada. 

GENERAL ALLEGATIONS 

10. On or about June 12, 2012, CSC Investment Group, LLC purchased certain real 

property commonly known as 588 Bugle Bluff Drive, Henderson, Nevada 89015; APN 179-21- 

116-042 (the "Property") at a properly noticed foreclosure sale in accordance with NRS 116.3116 

through 116.31168, inclusive. 
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11. On or about June 13, 2012, the Trustee's Deed Upon Sale conveying the Property 

was recorded with the Clark County Recorder's Office as instrument no. 201206130002720. See 

Deed at Exhibit 1. 

12. On or about August 17, 2012, a Quitclaim Deed transferring the Property from 

CSC Investment Group, LLC to Thomas Jessup, LLC was recorded with the Clark County 

Recorder's Office as instrument no. 201208170001801. See Deed at Exhibit 2. 

13. On or about May 31, 2013, a Quitclaim Deed transferring the Property from 

Thomas Jessup, LLC to Plaintiff was recorded with the Clark County Recorder's Office as 

instrument no. 201305310004710. See Deed at Exhibit 3. 

14. Upon information and belief, Defendants may have had an interest in the Property 

at one time. 

15. Upon information and belief, none of the Defendants had a valid interest in the 

Property subsequent to at the time of the foreclosure sale. 

16. Through the foreclosure sale, Plaintiff acquired title to the Property free and clear 

of all liens and encumbrances. 

FIRST CLAIM FOR RELIEF 
(Quiet Title) 

17. Plaintiff repeats and re-alleges each and every allegation contained in paragraphs 1 

through 16 of this Complaint, as though fully set forth herein. 

18. Plaintiff is the rightful owner of the Property by virtue of the foreclosure sale and 

forthcoming Foreclosure Deed. 

19. Upon information and belief, none of the Defendants had a valid interest in the 

Property subsequent to the foreclosure sale. 

20. Plaintiff is entitled to a determination from this Court, pursuant to NRS 40.010, 

that Plaintiff is the rightful owner of the Property and that Defendants, and each of them, have no 

right, title, or interest in the Property. 
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SECOND CLAIM FOR RELIEF 
(Declaratory Relief) 

21. Plaintiff repeats and re-alleges each and every allegation contained in paragraphs 1 

through 20 of this Complaint, as though fully set forth herein. 

22. Plaintiff seeks a declaration from this Court, pursuant to NRS 40.010, that title in 

the Property is vested in Plaintiff free and clear of all liens and encumbrances, that Defendants 

herein have no estate, right, title or interest in the Property, and that Defendants are forever 

enjoined from asserting any estate, title, right, or interest in the Property adverse to Plaintiff. 

WHEREFORE, Plaintiff prays for the following relief: 

1. For a determination and declaration that Plaintiff is the rightful holder of title to 

the Property, free and clear of all liens and encumbrances; 

2. For a determination and declaration that Defendants have no estate, right, title or 

interest in the Property; 

3. For a judgment forever enjoining Defendants from asserting any estate, right, title 

or interest in the Property; and 

4. For such other and further relief as this Court may deem just and proper. 

DATED this  1  day of April, 2014. 

GREENE INFUSO, LLP 

Michael V. Iivf, Esq., Nevada Bar No. 7388 
Zachary P. takos, Esq., Nevada Bar No. 11293 
3030 South Jones Boulevard, Suite 101 
Las Vegas, Nevada 89146 

Attorneys for Plaintiff 
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VERIFICATION 

I, Michael Jessup, am managing member for Plaintiff in the above-entitled action. I have 

read the foregoing document and am competent to testify that the contents thereof are true to the 

best of my knowledge, except for those matters stated therein on information and belief and, as to 

those matters, I believe them to be true. 

I declare under the penalty of perjury under the laws of the State of Nevada that the 

foregoing is true and correct. 

Dated this  7  day of April, 2014. 
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CERTIFICATE OF SERVICE  

I HEREBY CERTIFY that I am an employee of Greene Infuso, LLP, and that on this 

day of April 2014, I caused to be served via United States Mail, postage prepaid, a true and 

correct copy of the above and foregoing AMENDED COMPLAINT properly addressed as 

follows: 

Bank of New York Mellon, N.A. 
One Wall Street, 11 th  Floor 
New York, New York 10286 

SFG Mortgage 
C/O Registered Agent 
CSC Services of Nevada Inc. 
2215-B Renaissance Drive 
Las Vegas, Nevada 89119 

Darren Brenner, Esq. 
Akerman, LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 

An Em):■ ••■■: ••■•frFvENE IN FUSO, LLP 
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EXHIBIT 1 



APN: 179-21418-042 

WHEN RECORDED MAIL DEED AND 
TAX STATEMENTS TO:  

hist*: 201206130002720 
Fees: $19.00 WC Fee: $25.00 
RPTT: $28.05 Ex:* 
0611312012 02:03:55 PM 
Receipt Olt 1196891 
Reguestor 
CAMCO 
Recorded By: 9TH Pgs: 4 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

CSC Investment Group LLC 
2330 Paseo Del Prado #C-112 
Las Vegas NV 89102 

	

Title No. 	A2216 
Account NO. 90137 
IS No. 11980018 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

TRUSTEE'S DEED UPON SALE 

The undersigned declares: 
1) The grantee herein WAS NOT the foreclosing beneficiary 
2) The amount of the unpaid debt together with costs was 
3) The amount paid by the grantee at the trustee sale was 
4) The documentary transfer tax is 
5) City Judicial District of LAS VEGAS 

$ 5,401.00 
$ 5,401.00 
$ 	28.05 

And Absolute Collection Services, LLC., as the duly appointed Trustee under the 
Notice of Delinquent Assessment hereinafter described, does hereby GRANT and 
CONVEY, but without warranty, express or implied, to: CSC Investment Group LLC, 
2330 Paseo Del Prado #C-112, Las Vegas NV 89102 

(herein called Grantee), all of its right, title and interest in and to that certain property 
situated in the County of CLARK, State of NEVADA, described as follows: 

588 Bugle Bluff Dr., Henderson NV 89016 

Legal Description-shown on the Subdivision map recorded in Book No. 78 Page(s) 19, 
Lot 9, Block 2 Inclusive, of Maps of the Country of Clark, State of Nevada; See Exhibit A 
Attached 

AGENT STATES THAT: 
This conveyance is made pursuant to the powers granted to Foxfleld CA and conferred 
upon appointed trustee by the provisions of the Nevada Revised Statutes, the Foxfleld 
CA governing documents (CC&R's) recorded as instrument number 01673 Book 
960405 on APRIL 5, 1996 and that certain Notice of Delinquent Assessment Lien 



recorded on APRIL 12, 2011 instrument number 0001730 Book 20110412 Official 
Records of CLARK County; and pursuant to NRS 117.070 et Seq. or NRS 116.3115 et 
Seq and NRS 1163116 through 116.31168 et Seq. The name of the owner(s) of the 
property (trustor) was: LENA COOK 

Default occurred as set forth in a Notice of Default and Election to Sell, recorded on 
JULY 18, 2011 as instrument 0000815 Book 20110718 which was recorded in the office 
of the recorder of said county. Absolute Collection Services, LLC. Has complied with all 
requirements of law including, but not limited to, the elapsing of 90 days, mailing of 
copies of Notice of Delinquent Assessment and Notice of Default and the posting and 
publication of the Notice of Sale. Said property was sold by said agent, on behalf of 
FOXFIELD CA at public auction on JUNE 12, 2012 at the place indicated on the Notice 
of Sale. Grantee being the highest bidder at such sale, became the purchaser of said 
property and paid therefore to said agent the amount bid $5,401.00 in lawful money of 
the United States, or by satisfaction, pro tanto, of the obligations then secured by the 
Delinquent Assessment Lien. 

Dated: 	June 13, 2012 

By Richard Kaye on behalf of Absolute Collection Services 

STATE OF NEVADA 
COUNTY OF CLARK 

On 6/13/12 before me, Kelly Mitchell, personally appeared Richard Kaye personally 
known to me (or proved to me on the basis of satisfactory evidence) to be the person 
whose name is subscribed to the within instrument and acknowledged that he/she 
executed the same in his/her authorized capacity, and that by signing his/her signature 
on the instrument, the person, or the entity upon behalf of which the person acted, 
executed the instrument. 

WITNESS my hand and seal. 

Ke ly itch 	otary Public 
KELLY MITCHELL 

Notary Public, State of Nevada 
Appointment No. 08-7504-1 

My Appt. Expires July 10, 2012 



Guarantee No.: 11980018 
	

Order No.: 11980018-098- 

EXHIBIT A 

LEGAL DESCRIPTION 

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE couNTy OF CLARK, STATE OF NEVADA, 
AND IS DESCRIBED AS FOLLOWS: 

LOT NINE (9) IN BLOCK TWO (2), OF FOXFIELD ESTATES-PHASE THREE (3) AS SHOWN BY MAP 
THEREOF ON FILE IN BOOK 78 OF PLATS, PAGE 19 IN THE OFFICE OF THE COUNTY RECORDER 
OF CLARK COUNTY, NEVADA. 

APN: 179-21-116-042 

Trustee's Sale Guarantee for Use in Nevada (Rev. 912010) 
	

Pages 
7281428 



STATE OF NEVADA 
DECLARATION OF VALUE 

1. Assessor Parcel Number(s) 
a. 	  
b. _ 
C. _ 
d. 

2. T 	of Property: 
a. Vacant Land 	b. Single Fern. Res. 	FOR RECORDERS OPTIONAL USE ONLY 
c. 	Condo/Twnhse d. 	2-4 Plex 	 Book 	 Page: 	  
e. 	Apt. Bldg 	f. 	Coming/Ind' 	Date of Recording: 	  
g. 	Agricultural 	h. 	Mobile Home 	Notes: 

Other 

	

3.a. Total Value/Sales Price of Property 	 $  5, h . (s)(  
b. Deed in Lieu of Foreclosure Only (value of property (  
c. Transfer Tax Value: 	 $  5, L/() I .  
d. Real Property Transfer Tax Due 	 $ 	. A5  

4. If Exemntion Claimed:  
a. Transfer Tax Exemption per NRS 375.090, Section 	 
b. Explain Reason for Exemption: 	  

5. Partial Interest: Percentage being transferred: 
The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060 
and NRS 375.110, that the information provided is correct to the best of their information and belief, 
and can be supported by documentation if called upon to substantiate the information provided herein. 

Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of 
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant 
to NRS 375.030, the yer d Seller shall be jointly and severally liable for any additional amount owed. 

Signature 	 Capacity:  

Signature 	 Capacity: 	  

SELLER (GRANTOR) INFORMATION  
(REQUIRED) 

Print Name: 41351.s ju 	Seri/ i(45 
Address: 4 q1.1,5 5 Y 4 7bi 4- Dr /go -/Sii • 

City: Las Vecto  
State: pv 	Zip: '9J3 I  

BUYER (GRANTEE) INFORMATION  
(REQUIRED) 

Print Name: 	a  
Address: 2300  
City: _-a 1..5 	 d  
State: /'7 	 .(\Zip: 	) /4 

COMPANY/PERSON REOUESTING RECORDING (Required if not seller or buyer) 
Print Name: 	 Escrow # 	_ 
Address:  
City: 	 State: 

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED 



EXHIBIT 2 



APN# 

Inst #: 201208170001801 
Fees: $20.00 N/C Fee: $13.00 
RPTT: $0.00 EC *003 
08/17/2012 12:23:42 PM 
Receipt*: 1275764 
Requestor: 
CSC INVESTMENT GROUP LLC 
Recorded By: SAO Pgs: 5 
DEBBIE CONWAY 
CLARK COUNTY RECORDER 

0  
RECORDING COVER PAGE 	- I -  
(Must be typed or printed clearly in BLACK ink only 
and avoid printing in the V margins of document) 

179-21-116-042 

(11 digit Assessor's Parcel Number may be obtained at: 
hftp://redrock.co.clark.nv.usiassrrealprop/ownr.aspx)  

TITLE OF DOCUMENT 
(DO NOT Abbreviate) 

QUITCLAIM DEED 

Document Title on cover page must appear EXACTLY as the first page of the 
document to be recorded. 

RECORDING REQUESTED BY: 

CSC INVESTMENT GROUP, LLC 

RETURN TO: Name CSC INVESTMENT GROUP, LLC 

Address 2330 PASEO DEL PRADO, C-112 

City/StaterZip  LAS VEGAS, NV 89102 

MAIL TAX STATEMENT TO: (Applicable to documents transferring real property) 

Name THOMAS JESSUP, LLC 

Address 
 631 N . STEPHANIE ST. #396 

HENDERSON, NV 89014 CitylStaterAp 	  

This page provides additional information required by NRS 111.312 Sections 1-2. 
An additional recording fee of $1.00 will apply. 

To print this document properly—do not use page scaling. 



APN: 179-21-116-042 

WHEN RECORDED MAIL DEED AND 
TAX STATEMENTS TO: 

THOMAS JESSUP, LLC 
631 N. STEPHANIE ST. #396 
HENDERSON, NV 89014 

QUITCLAIM DEED 

THIS QUITCLAIM DEED made on July 31, 2012 between CSC Investment Group, 
LLC, 2330 Paseo Del Prado, Ste C-112, Las Vegas, NV 89102 and Thomas Jessup, 
LLC, 2330 Paseo Del Prado, Ste C-112, Las Vegas, NV 89102. 

That for and in consideration of the sum of ZERO DOLLARS AND 00/100 CENTS 
($0.00) the receipt of which is hereby, acknowledged, CSC Investment Group, LLC 
does hereby release, remise and forever quitclaim unto Thomas Jessup, LLC Thomas 
Jessup, LLC all of his interest, if any, in that certain real property commonly known as: 

588 BUGLE BLUFF, HENDERSON, NV 89015 

Legally described as follows: 

Lot 9, as per map recorded in Book 78, Page 19 as shown in the Office of the 
County Recorder of Clark County Nevada. 

Together with all the tenements, hereditaments, and appurtenances thereunto 
belonging, and the reversions, remainders, rents, issues, and profits thereof. To have 
and to hold, all and singular the premises, with the appurtenances, unto Thomas 
Jessup, LLC and his/her heirs and assigns forever. 



In witness whereof, CSC Investment Group, LLC has hereunto this 31 ST  day of July, 
2012 as set forth above. 

State of: 	NEVADA 

County of: CLARK 

I Shari Wong Culotta, being duly sworn, depose and say: 

That I am the authorized representative of CSC Investment Group, LLC, in the above-
entitled action and that I have read the foregoing and know the contents thereof, and 
that the same is true of my knowledge, except as to those matters therein stated on 
information and belief, and to those matters, I believe them to be true. 

Shari Wong Culotta, 
Agent of CSC Investment Group, LLC 

Subscribed and sworn to before me this 31 st  day of July, 2012. 

Bo Jones, Notary Public 

BO JONES 
NOTARY PUBLIC 

STATE OF NEVADA 
APPT. No. 0e-108623.1 

MY APPT. EXPIRES DECEMBER 08.2014 

Stamp 



EXHIBIT A 

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF 
CLARK, STATE OF NEVADA, AND IS DESCRIBED AS FOLLOWS: 

LOT NINE (9) IN BLOCK TWO (2), OF FOXFIELD ESTATES-PHASE THREE (3) AS 
SHOWN BY MAP THEREOF ON FILE IN BOOK 78 OF PLATS, PAGE 19 IN THE 
OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA. 

APN: 179-21-116-042 



STATE OF NEVADA 
DECLARATION OF VALUE 

1. Assessor Parcel Number(s) 
a. 179-21-116-042  

b.  

of Property: 
Vacant Land 
Condo/Twnhse 
Apt. Bldg 
Agricultural 
Other  

b. Single Farn. Res. 	FOR RECORDERS OPTIONAL USE ONLY 
d. • 2-4 Plex 	 Book 	Page: 
f. 	Conuni/Ind'I 	Date of Recording: 
h. Mobile Home 	Notes: 

3.a. Total Value/Sales Price of Property 	 $ 0.00 
b. Deed in Lieu of Foreclosure Only (value of property( 
c. Transfer Tax Value: 
d. Real Property Transfer Tax Due 

4. If Exemption Claimed:  
a. Transfer Tax Exemption per NRS 375.090, Section  3  

b. Explain Reason for Exemption:  Transfer pursuant to valid Agency Agreement per  
NAC 375.170 Sub Sec 5  

5. Partial Interest: Percentage being transferred: 100 % 
The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060 
and NRS 375.110, that the information provided is correct to the best of their information and belief, 
and can be supported by documentation if called upon to substantiate the information provided herein. 

Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of 
additional tax due, may result in a penally of 10% of the tax due plus interest at 1% per month. Pursuant 
to NRS 375.030, the iiyer and Seller shall be jointly and severally liable for any additional amount owed. 

Signature 	 Capacity:  Managing Member 

Signature 

SELLER (GRANTOR) INFORMATION  
(REQUIRED) 

Print Name: CSC INVESTMENT GROUP  
Address:2330 PASEO DEL PRADO C-112  
City: LAS VEGAS  
State: NV Zip: 89102  

Capacity: 	  

BUYER (GRANTEE) INFORMATION  
(REQUIRED) 

Print Name: THOMAS JESSUP, LLC  
Address: 631 N. STEPHANIE ST. #396 
City: HENDERSON  
State: NV 	 Z189014  

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer) 
Print Name: 	 Escrow # 
Address:  
City: 	 State: 

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED 



EXHIBIT 3 



QUIT CLAIM DEED 

Concerning Parcel Number: 179-21-116-042 
Mem e teostOC D etrat441 To 

MU- Thee.. STA-ttweote 
Thomas Jessup, LLC, a Nevada Limited Liability Company, 
Having an address at 631 Stephanie Street, #396, Henderson, NV 89014 
("Grantor(s)") 

inet #: 201305310004710 
Fees: $17.00 N/C Fee: $0.00 
RPTT: $0.00 Er #001 
05131/2013 04:42:42 PM 
Receipt*: 1638876 
Requester: 
THOMAS JESSUP LLC 
Recorded Sy: MGM Pgs: 2 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

QUIT CLAIMS TO 

Thomas Jessup, LLC, Series VII a Nevada Series Limited Liability 
Company, having an address at 631 Stephanie Street, #396, Henderson, 
NV 89014, ("Grantee(s)") 

The following described real estate located in Clark County, 
State of Nevada: 

THE GRANTOR(S), Thomas Jessup, LLC, for good and valuable consideration the receipt of which is hereby 
acknowledged does hereby convey and quit claims to the GRANTEE(S), Thomas Jessup, LLC SeriesVII,the 
following described real estate, situated in the County of Clark, State of Nevada, together with all after 
acquired title of the Grantor(s) therein (legal description): 

Full Legal Description: 

Parcel No: 179-21-116-042 

Address: 	588 BUGLE BLUFF DR 
	

FOXFIELD EST-UNIT 3 
HENDERSON, NV 89015 
	

PLAT BOOK 78 PAGE 19 
LOT 9 BLOCK 2 
SEC 21 TWP 22 RNG 63 

This transfer is exempt from the taxes imposed by NRS 375.020, 375.023 and 375.206 pursuant to Exemption 
No.100-  NRS 375.090 as a transfer of real property to a business organization owned 100% by the persons 
making the transfer herein. 

This Property "not, hyptead 

Signature, Michl.lessup as Manager of Thomas Jessup, LLC, Grantor 

Date: 	/3 	/3  

ACKNOWLEDGMENT 

Subscribed and sworn to before me this3  I  day of May, 2013 
11 Y 0,1 e-iti it_ -1-z-594.0 



Signature 

STATE OF NEVADA 
DECLARATION OF VALUE 

1. Assessor Parcel Number(s) 
a. 	  
b.  
C. 
d. 

2. Type of Property: 
a. Vacant Land 	b. Single Fam. Res. 	FOR RECORDERS OPTIONAL USE ONLY 
c. Condo/Twnhse d. 2-4 Plex 	 Book 	 Page: 	  
e.0 Apt. Bldg 	f. 	Corrmfl/Indil 	Date of Recording: 	  
g. 	Agricultural 	h. 	Mobile Home 	Notes: 

Other 
3.a. Total Value/Sales Price of Property 	 26, 000 

b. Deed in Lieu of Foreclosure Only (value of property  (  
c. Transfer Tax Value: 
d. Real Property Transfer Tax Due 

4. If Exemption Claimed: 	 . 
a. Transfer Tax Exemption per NRS 375.090, Section  °N 7-,awspe./c. galw-Lem itfo' 4 'frrs°  

. b. Explain Reason for ExemptionZusute,  s wrj,-70eAme44..  
T-A6010.4rif_y21_,,rjs ugmitasr...4,4 4̀  

5. Partial Interest Percentage being transferred:  100  % 
The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060 
and NRS 375.110, that the information provided is correct to the best of their information and belief, 
and can be supported by documentation if called upon to substantiate the information provided herein. 
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of 
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant 
to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additional amount owed. 

Capacity: 	  

Signature 	 Capacity: 	  

SELLER (GRANTOR) INFORMATION  
(REQUIRED) 

Print Name:I/own 	iz  
Address: 43/ At _srvIdowit sr-Y-794  
City: 1§1)-AeOCI.D4/  
State: Au/ 	 Zip: cr9e)/4  

BUYER (GRANTEE) INFORMATION  
(REQUIRED) 

Print NameXcivos.Ssw, L& S eleleS_U  
Address: 47/ Scep#Ate e  5t>4/29g  

CRY: litg.t/Dr-edciA/  
State: iva   Zip: itivih  

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer)  
Print Name:  Escrow #  
Address:  
City: 	State: 	 Zip:  

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED 



Electronically Filed 
05/04/2016 04:48:01 PM 

Aft4-64-ft-- 

CLERK OF THE COURT 
1 AACC 

Michael R. Brooks, Esq. 
2 Nevada Bar No. 7287 

Jessica Perlick, Esq. 
3 Nevada Bar No. 13218 

BROOKS HUBLEY, LLP 
4 1645 Village Center Circle, Suite 200 

Las Vegas, Nevada 89134 

	

5 Tel: 	(702) 851 - 1191 

	

Fax: 	(702) 851 - 1198 
6 Email: jperlick@brookshubley.com  

Attorneys for the Defendants, Mortgage Electronic Registration Systems, Inc. 
7 and The Bank of New York Mellon fka The Bank ofNew York as Trustee for the 

Certificateholders of the CWABS, Inc., Asset-Backed Certificates, Series 2005-17, 
8 incorrectly named as BNY Mellon, NA 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

>7  

ce) 

0 
0 
ct) 

THOMAS JESSUP, LLC SERIES VII, 

Plaintiff, 
V . 

13 LENA COOK, an individual; BNY 
MELLON, N.A.; SFG MORTGAGE, a 
revoked Arizona corporation; BANK OF 
AMERICA, N.A.; MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 

16 corporation; HEIRS OF THE ESTATE 
OF LENA COOK; and any and all other 

17 persons unknown claiming any right, title, 
estate, lien or interest in the Property 

18 adverse to the Plaintiff ' s ownership, or 
any cloud upon Plaintiff ' s title thereto 

19 (DOES 1 through 10, inclusive); 

20 
	

Defendants. 

Case No. A- 13 -693205 -C 

Dept. No. VII 

MORTGAGE 	ELECTRONIC 
REGISTRATION SYSTEMS, INC. 
AND THE BANK OF NEW YORK 
MELLON FKA THE BANK OF NEW 
YORK AS TRUSTEE FOR THE 
CERTIFICATEHOLDERS OF THE 
CWAI3S, INC., ASSET-BACKED 
CERTIFICATES, SERIES 2005-17'S 
FIRST AMENDED ANSWER, 
COUNTER-CLAIMS, AND CROSS- 
CLAIMS AGAINST ABSOLUTE 
COLLECTION SERVICES, LLC AND 
FOXFIELD 	COMMUNITY 
ASSOCIATION 

21 
MORTGAGE ELECTRONIC 

22 REGISTRATION SYSTEMS, INC; BNY 
MELLON, N.A. 

23 
Page 1 of 25 

1210-0122/171908 
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1 	 Counterclaimants, 

2 vs. 

i6i.  3 THOMAS JESSUP, LLC SERIES VII; 
FOXFIELD COMMUNITY 

4 SSOCIATION; ABSOLUTE 
COLLECTION SERVICES, LLC, (ROES 

5 1 through 10, inclusive); 

	

6 
	

Counterdefendants. 

7 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AND THE BANK 

8 OF NEW YORK MELLON FKA THE BANK OF NEW YORK AS TRUSTEE FOR 

	

9 	THE CERTIFICATEHOLDERS OF THE CWABS, INC., ASSET-BACKED 

	

10 	CERTIFICATES, SERIES 2005-17'S FIRST AMENDED ANSWER 

11 	COMES NOW, Defendants MORTGAGE ELECTRONIC REGISTRATION 

12 SYSTEMS, INC. ("MERS") and The Bank of New York Mellon fka The Bank of New 

13 York as Trustee for the Certificateholders of the CWABS, Inc., Asset-Backed Certificates, 

14 Series 2005-17, incorrectly named as BNY Mellon, N.A. ("BNY") (collectively 

15 "Defendants") and hereby files its Amended Answer to Plaintiff THOMAS JESSUP, LLC 

16 SERIES VIPs ("Plaintiff') Verified Amended Complaint for Quiet Title and Declaratory 

17 Relief ("Complaint"), and hereby admits, denies, and alleges as follows: 

	

18 	 PARTIES, JURISDICTION, AND VENUE  

	

19 	1. 	Answering Paragraphs 1 and 2 of the Complaint, Defendants are without 

20 sufficient knowledge or information to form a belief as to the truth of the allegations 

21 contained therein and therefore deny the same. 

	

22 	2. 	Defendants admit the allegations in Paragraph 3 of the Complaint. 

23 
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3. Answering Paragraphs 4 and 5 of the Complaint, Defendants are without 

sufficient knowledge or information to form a belief as to the truth of the allegations 

contained therein and therefore deny the same. 

4. Defendants are unable to admit or deny the allegations in Paragraph 6 of the 

Complaint as the allegations to not form a complete sentence. 

5. Answering Paragraphs 7 and 8 of the Complaint, Defendants are without 

sufficient knowledge or information to form a belief as to the truth of the allegations 

contained therein and therefore deny the same. 

6. Defendants admit the allegations in Paragraph 9 of the Complaint. 

7. Answering Paragraphs 10, 11, 12, and 13, of the Complaint, Defendants are 

without sufficient knowledge or information to form a belief as to the truth of the 

allegations contained therein and therefore deny the same. 

8. .Answering Paragraph 14, Defendants admit that BNY has a valid interest in 

the Property and MERS had a valid interest in the Property. 

9. Defendants deny the allegations in Paragraphs 15 and 16 of the Complaint. 

FIRST CLAIM FOR RELIEF 

(Quiet Title) 

10. Answering Paragraph 17 of the Complaint, which incorporates other 

paragraphs by reference, Defendants incorporate their responses to those paragraphs by this 

reference as though set forth herein at length. 

11. Defendants deny the allegations in Paragraphs 18, 19 , and 20 of the Complaint. 

V / 
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SECOND CLAIM FOR RELIEF  

(Declaratory Relief) 

12. Answering Paragraph 17 of the Complaint, which incorporates other 

paragraphs by reference, Defendants incorporate their responses to those paragraphs by this 

reference as though set forth herein at length. 

13. Defendants deny the allegations in Paragraph 22 of the Complaint. 

AFFIRMATIVE DEFENSES  

First Affirmative Defense  

The complaint, including each claim for relief, fails to state facts sufficient to state a 

valid claim against Defendants. 

Second Affirmative Defense  

The Plaintiff is barred from any recovery against Defendants because it has not been 

damaged by the conduct alleged in the Complaint. 

Third Affirmative Defense  

At all times, Defendants acted in accordance with reasonable standards, in good faith, 

and with ordinary care, and its conduct did not contribute to the alleged damages. 

Fourth Affirmative Defense  

The Plaintiff is precluded from recovery against Defendants because it failed to 

mitigate properly any damages they may have suffered as a result of the conduct alleged in 

the Complaint. 

Fifth Affirmative Defense  

Plaintiff's damages, if any, should be offset, in whole or in part, against any damages 

caused by Plaintiff to Defendants as a result of Plaintiff's conduct. 
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Sixth Affirmative Defense  

Any damages Plaintiff may have sustained were proximately caused by the acts of 

persons other than Defendants and, therefore, Plaintiff is not entitled to any relief from 

Defendants. 

Seventh Affirmative Defense  

The Plaintiffs damages, if any, resulted from the acts or omissions of third parties 

over whom Defendants had no control. The acts of such third parties constitute intervening 

or superseding causes of the harm, if any, suffered by the Plaintiff. 

Eighth Affirmative Defense  

By reason of his own acts, Plaintiff has released and discharged Defendants from the 

claims alleged. 

Ninth Affirmative Defense  

The Plaintiff is barred from any recovery against Defendants by the principles of 

equity including waiver, laches, and estoppel, so as to preclude in whole or in part, the relief 

sought in the complaint. 

Tenth Affirmative Defense  

Plaintiff is barred from claiming its title extinguishes Defendants' interest because the 

HOA sale was not intended to be an exercise of super-priority lien rights and the HOA sale 

only conveyed a subordinate interest 

Eleventh Affirmative Defense 

The homeowners' association sale by which Plaintiff claims title is void because it 

was not commercially reasonable and the facts and circumstances regarding the sale of the 

property to Plaintiff violated the homeowners association's obligation of good faith and 
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1 duty to act in a commercially reasonable manner. Thus, Plaintiff's claim of free and clear 

2 title to the property is barred. 

	

3 	 Twelfth Affirmative Defense  

	

4 	The homeowners' association sale is void because the homeowners' association failed 

5 to comply with the requirements of NRS 116 et seq. and other applicable laws. Thus, 

6 Plaintiff's claim of free and clear title to the property is barred. 

	

7 	 Thirteenth Affirmative Defense 

	

8 	The homeowners' association sale is void because the provisions of NRS 116.31162- 

9 116.31168 fail to provide notice of satisfaction of the conditions precedent required for the 

10 existence of super-priority lien rights and, as such, violate the Due Process Clause of the 

11 United States Constitution and the Nevada Constitution. 

	

12 	 Fourteenth Affirmative Defense  

	

13 	The homeowners' association sale is void because the "opt-in" notice provisions of 

14 NRS 116.3116 et seq. do not require that reasonable and affirmative steps be taken to give 

15 actual notice to lenders and other holders of recorded security interests prior to deprivation 

16 of their property rights and, as such, violate the Due Process Clauses of the Fifth and 

17 Fourteenth Amendments of the United States Constitution and the Due Process Clause of 

18 the Nevada Constitution. 

	

19 	 Fifteenth Affirmative Defense  

	

20 	Defendants have been required to retain the services of an attorney to defend this 

21 claim and have been damaged as a result of this action, in the amount of its attorneys' fees 

22 and costs incurred and to be incurred. Defendants are entitled to recover those fees and costs 

23 from the Plaintiff. 
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Sixteenth Affirmative Defense  

Defendant hereby incorporates by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure. In the event subsequent investigation or 

discovery reveals the applicability of such defenses, Defendants hereby, reserve their right 

to seek leave of this Court to amend its answer to specifically assert the same. Such 

defenses are herein incorporated by reference with the specific purpose of not waiving the 

same. 

Seventeenth Affirmative Defense  

Pursuant to Rule 11 of the Nevada Rules of Civil Procedure, all possible affirmative 

defenses may not have been alleged herein insofar as sufficient facts were not available after 

reasonable inquiry upon filing of this answer and, therefore, Defendants reserve their right 

to amend their answer to allege additional affirmative defenses if subsequent investigation 

warrants their assertion. 

Eighteenth Affirmative Defense  

The Deed of Trust cannot be extinguished by the HOA foreclosure sale because the 

Nevada Supreme Court's decision in SFR Investments Pool I, LLC v. US. Bank, NA, 334 

P.3d 408 (Nev. 2014) cannot be applied retroactively. 

WHEREFORE, Defendants respectfully requests that this Court: 

1. Deny each contemplated relief against Defendants; 

2. Dismiss the claims against Defendants with prejudice; 

3. Award Defendants the reasonable costs of this litigation, including reasonable 

attorneys' fees; and, 

4. Grant Defendants such other and further relief as this Court deems just and 
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1 proper. 

By: 

2 

3 

4 

5 

6 

7 

8 

9 

hael R. BroolA-, Esq. 
evada Bar No. 7287 

Jessica Perlick, Esq. 
Nevada Bar No. 13218 
Attorneys for the Defendants, Mortgage 
Electronic Registration Systems, Inc. 
and The Bank of New York Mellon fka The 
Bank ofNew York as Trustee for the 
Certificateholders of the CWABS, Inc., 
Asset-Backed Certificates, Series 2005-17, 
incorrectly named as BNY Mellon, N.A. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 	 COUNTERCLAIMS AND CROSS-CLAIMS  

	

2 	Pursuant to NRCP 13(a) and (h), BNY, by and through its attorneys of record, 

3 Brooks Hubley, LLP, hereby files these counterclaims against Plaintiff THOMAS JES SUP, 

4 LLC SERIES VII ("Plaintiff"), FOXFIELD COMMUNITY ASSOCIATION (the "HOA"), 

5 and ABSOLUTE COLLECTION SERVICES, LLC ("Absolute") and cross-claims against 

6 the HOA and Absolute as follows: 

	

7 
	

PARTIES  

	

8 
	

1. 	BNY is the beneficiary of a First Deed of Trust on real property located at 588 

9 Bugle Bluff Road, Henderson, Nevada 89015, APN No. 179-21-116-042 ("Property") by 

10 way of an Assignment of Deed of Trust which was recorded as document number 

11 201107210002264 in the Clark County Recorder's Office. 

	

12 	2. 	Upon information and belief, Plaintiff is, and at all relevant times to this 

13 Counterclaim, was a domestic limited liability company doing business in Clark County, 

14 Nevada. 

15 	3. 	Upon information and belief, the HOA is a domestic non-profit cooperative 

16 corporation doing business in Clark County, Nevada. 

	

17 	4. 	Upon information and belief, Absolute is a domestic limited-liability company 

18 doing business in Clark County, Nevada. 

	

19 	5. 	ROE Defendants 1-10 corporations are fictitious names of individuals, 

20 partnerships, and anyone claiming any interest to the Property are fictitious names of 

21 individuals, partnerships, and other business entities. Such persons' names and capacities are 

22 not presently known to BNY. Upon information and belief, such third-party defendants may 

23 claim an interest in the Property that is adverse to BNY. When their true names and capacities 
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1 are ascertained, BNY will seek leave to amend this complaint to allege their true names and 

2 capacities and will further ask leave to join such defendants in this action. 

	

3 	 BNY'S INTEREST IN THE PROPERTY 

	

4 	6. 	BNY incorporates paragraphs 1 through 5, inclusive above, as if the same were 

5 set forth at length herein. 

	

6 	7. 	On October 31, 2005, LENA COOK ("Cook") borrowed $235,000.00 from 

7 SFG Mortgage to purchase the Property. As part of the same transaction, Cook signed a 

8 Note secured by a Deed of Trust recorded against the property on November 7, 2005, as 

9 document number 20051107-0004168 in the Official Records of Clark County, Nevada. 

	

10 
	

8. 	The Deed of Trust and Note was assigned to BNY on July 21, 2011, through 

11 an Assignment of Deed of Trust recorded as document number 201107210002264 in the 

12 Official Records of Clark County, Nevada. 

	

13 	 PLAINTIFF'S INTEREST IN THE PROPERTY 

	

14 	9. 	The HOA is a homeowner's association that oversees a common-interest 

15 community ("Community") that includes the Property. 

	

16 	10. The Community is subject to HOA's covenants, conditions, and restrictions, 

17 which requires the payment of periodic assessments. 

	

18 	11. Absolute is a collection agency authorized by HOA to pursue collections of 

19 assessments and foreclosures involving properties in the Community on HOA's behalf. 

	

20 	12. On April 12, 2011, the HOA, through Absolute, recorded a purported lien 

21 against the Property by way of a Notice of Delinquent Assessment Lien as document 

22 number 201104120001730 in the Official Records of Clark County, Nevada. 

	

23 	13. On July 18, 2011, the HOA, through Absolute, recorded a Notice of Default 
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and Election to Sell Under Homeowner's Association Lien as document number 

201107180000815. The Notice of Default and Election to Sell Under Homeowner's 

Association Lien did not comply with NRS 116.31162. 

14. On or about August 18, 2011, in response to the Notice of Default, the 

servicer of the Deed of Trust, through counsel at Miles, Bauer, Bergstrom & Winters, 

LLP, contacted Absolute in an attempt to obtain a payoff ledger detailing the super 

priority amount of the H0A's lien. 

15. Absolute, however, did not respond to Miles Bauer's payoff request. 

16. After failing to provide Miles Bauer with payoff information, on October 26, 

2011, the HOA, through Absolute, recorded a Notice of Trustee's Sale against the 

Property as document number 201110260002684. 

17. None of the aforementioned notices identified above state that the HOA lien 

was for common expenses based on the periodic budget adopted by the association 

pursuant to NRS 116.3115 which would have become due in the absence of acceleration 

during the 9 months immediately preceding institution of an action to enforce the lien. 

18. None of the aforementioned notices identified above identified what 

proportion of the claimed lien were for alleged late fees, interest, fines/violations, or 

collection fees/costs. 

19. None of the aforementioned notices identified above specified what 

proportion of the lien, if any, that the HOA claimed constituted a super-priority lien. 

20. None of the aforementioned notices identified above specified whether the 

HOA was foreclosing on a super-priority portion of its lien, if any, or on the sub-priority 

portion of the lien. 
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21. None of the aforementioned notices identified above provided any notice of a 

9 right to cure. 

	

3 	22. None of the aforementioned notices identified above provided notice that 

4 BNY's first secured interest on the Property would be foreclosed or extinguished. 

	

5 	23. CSC Investment Group, LLC purportedly purchased the Property for 

6 $5,401.00, at a sale held by the BOA and Absolute on June 12, 2012, eight months after 

7 the Notice of Sale was recorded. A Trustee's Deed Upon Sale was recorded on June 13, 

8 2012, as document number 201206130002720. 

	

9 	24. ON August 17, 2012, CSC Investment Group, LLC subsequently transferred 

10 the Property to Thomas Jessup, LLC through a Quitclaim Deed recorded as document 

11 number 201208170001801 for $0.00. 

	

12 	25. On May 31, 2013, Thomas Jessup, LLC transferred the Property to Plaintiff 

13 through a Quit Claim Deed recorded as document number 201305310004710. 

	

14 	26. Upon information and belief, the Property was worth at least $165,000.00 at 

15 the time of the BOA sale. 

	

16 	27. The sale price of $5,401.00 at the BOA Sale was not commercially 

17 reasonable when compared to the fair market value of the Property. 

	

18 	28. Upon information and belief, prior to the completion of the HOA Sale, HOA 

19 or Absolute received payment for the HOA Lien and/or entered into an agreement for such 

20 payment. 

	

21 	29. BNY is informed and believes and thereon alleges that the BOA was without 

22 legal authority to proceed with a foreclosure of the Property. 

	

23 	30. Plaintiff filed the instant lawsuit to quiet title to the Property. 
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FIRST CLAIM FOR RELIEF  

	

2 	 (Declaratory Relief Sale Limited to Subordinate Lien Rights) 

	

3 	31. BNY incorporates paragraphs 1 through 30, inclusive above, as though the 

4 same were set forth at length herein. 

	

5 	32. An actual controversy has arisen between BNY and Counter-defendants with 

6 respect to the propriety of the HOA Sale. 

	

7 	33. NRS 116.3102 authorizes the 110A to exercise discretion in enforcing certain 

8 rights under Nev. Rev. Stat. Ch. 116. 

	

9 	34. Upon information and belief, the HOA and its agents did not comply with the 

10 requirements of establishing a budget pursuant to the provisions of NRS 116.3115 on an 

11 annual basis as required by law. 

	

12 
	

35. As a result of the HOA's failure to comply with the budgetary requirements of 

13 NRS 116.3115, there was no super-priority lien upon which to foreclose. 

	

14 	36. Upon information and belief, Counterdefendants did not confirm whether the 

15 valid conditions for super-priority had been met prior to foreclosure. 

	

16 	37. Upon information and belief, the HOA Sale was not intended to be an exercise 

17 of super-priority lien rights and as such, the sale only conveyed the subordinate lien interest. 

	

18 	38. The Notice of Default failed to describe the deficiency in payment as required by 

19 NRS 116.31162, including without limitation, the failure to recite compliance with the 

20 provisions of NR.S 116.3115. 

	

21 	39. The Notice of Sale failed to state that the HOA ' s lien was for common expenses 

22 based on the periodic budget adopted by the association pursuant to NRS 116.3115, which 

23 
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would have become due in the absence of acceleration during the 9 months immediately 

preceding institution of an action to enforce the lien. 

40. The Notice of Sale failed to identify "the amount necessary to satisfy the lien as 

of the date of the proposed sale" as required by NRS 116.311635 and NRS 116.3116. 

41. Upon information and belief, Absolute, as purported agent for the HOA, could 

not confirm or verify the presence of a super-priority lien, and did not confirm or verify the 

HOA's intent to exercise such rights. 

42. BNY contends that the HOA did not intend to enforce super-priority lien rights. 

As such, BNY contends that the HOA only foreclosed on a subordinate lien and the Deed of 

Trust remains valid and enforceable. 

43. A judicial determination of the above contentions is necessary to resolve the 

validity of the HOA Sale and the status of the ownership of the Property. 

44. BNY does not have a plain, speedy, or adequate remedy at law. 

45. A declaration of rights and duties of the parties is necessary and appropriate 

at this time, so the parties may ascertain their rights and avoid the multiplicity of actions 

that would otherwise ensue. 

SECOND CLAIM FOR RELIEF 

(Declaratory Relief Insufficient Notices Under NRS 116.31162-116.31168) 

46. BNY incorporates paragraphs 1 through 45, inclusive above, as if the same 

were set forth at length herein. 

47. An actual controversy has arisen between BNY and Counter-defendants with 

respect to the propriety of the HOA Sale. 
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1 	48. Counter-defendants contend that the FIOA Lien was a super-priority lien under 

2 Chapter 116 of the Nevada Revised Statutes. 

	

3 	49. Counter-defendants contend that the HOA Sale eliminated the Deed of Trust 

4 and therefore resulted in the transfer of clear title to the Property to CSC Investment Group, 

5 LLC. 

	

6 	50. BNY alleges that the HOA has the exclusive right to enforce the super-priority 

7 lien and only upon the satisfaction of certain conditions precedent to the creation of the 

8 super-priority lien including the annual adoption a budget as required by section 116.3115 

9 of the Nevada Revised Statutes. 

	

10 	51. The HOA and its agents did not comply with the requirements of establishing a 

11 budget pursuant to the provisions of NRS 116.3115 on an annual basis as required by law. 

	

12 
	

52. As a result of the HOA's failure to comply with the budgetary requirements of 

13 NRS 116.3115, there was no super-priority lien upon which to foreclose. 

	

14 	53. Second, prior to the completion of the HOA Sale, HOA or Absolute received 

15 payment for the HOA Lien and/or entered into an agreement for such payment. 

	

16 	54. Upon information and belief, BNY contends that the purported HOA Sale was 

17 conducted by someone other than the HOA and/or its agents without legal authority to do 

18 so. 

	

19 	55. Upon information and belief, BNY alleges that the Notice of Default failed to 

20 describe the deficiency in payment as required by section 116.31162 of the Nevada Revised 

21 Statutes, including without limitation, the failure to recite compliance with the provisions of 

22 section 116.3115 of the Nevada Revised Statutes. 

23 
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56. BNY contends that the Notice of Sale failed to state that the HOA Lien was for 

common expenses based on the periodic budget adopted by the association pursuant to 

section 116.3115 of the Nevada Revised Statutes which would have become due in the 

absence of acceleration during the 9 months immediately preceding institution of an action 

to enforce the lien. 

57. BNY further contends that the Notice of Sale failed to identify "the amount 

necessary to satisfy the lien as of the date of the proposed sale" as required by sections 

116311635 and 116.3116 of the Nevada Revised Statues. 

58. BNY contends that HOA lacked authority to conduct the HOA Sale on the 

super-priority lien due to H0A's failure to comply with the provisions of section 116.3115 

during the relevant period of delinquency. 

59. BNY contends that, as a direct result of HOA and Absolute's failure to comply 

with the requirements of Chapter 116 of the Nevada Revised Statutes, CSC Investment 

Group, LLC was allegedly the highest bidder and purchased the Property well below fair 

market value at the HOA Sale in a commercially unreasonable manner. 

60. In light of the aforementioned allegations, BNY contends that the FIOA Sale 

had no effect on the Deed of Trust by operation of law. 

61. BNY is entitled to an order declaring (a) the FIOA Sale void as a matter of law 

and therefore having no affect on B -\TY's interest in the Property or (2) Plaintiff's purchase 

of the Property subject to the Deed of Trust. 

62. A judicial determination of the above contentions is necessary to resolve the 

validity of the HOA Sale and the status of the ownership of the Property. 

63. BNY does not have a plain, speedy, or adequate remedy at law. 
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1 	64. A declaration of the rights and duties of the parties is necessary and 

2 appropriate at this time, so the parties may ascertain their rights and avoid the multiplicity 

3 of actions that would otherwise ensue. 

4 	 FOURTH CLAIM FOR RELIEF 

5 	(Declaratory Relief Constitutionality of NRS 116.31162-116.31168) 

6 	65. BNY incorporates paragraphs 1 through 64, inclusive above, as if the same were 

7 set forth at length herein. 

8 	66. An actual controversy has arisen between BNY and Counter-defendants with 

9 respect to the propriety of the HOA Sale. 

10 	67. BNY contends that the provisions of NRS 116.31162-116.31168 are 

11 unconstitutional for the purposes of providing notice of the conditions precedent to the 

12 existence of super-priority lien rights and are unconstitutionally vague. 

13 	68. BNY contends that the "opt-in" notice provisions of NRS 1163116 et seq. do not 

14 mandate that reasonable and affirmative steps be taken to give actual notice to lenders and 

15 other holders of recorded security interests prior to a deprivation of their property rights and, 

16 as such, violate the Due Process Clauses of the Fifth and Fourteenth Amendments of the 

17 United States Constitution and the Due Process Clause of the Nevada Constitution. 

18 	69. In light of the aforementioned allegations, the HOA Sale had no effect on the 

19 Deed of Trust by operation of law. 

20 	70. BNY is entitled to an order declaring (a) the HOA Sale void as a matter of law 

21 and therefore having no effect on the Deed of Trust or (b) Plaintiff's purchase of the Property 

22 is subject to the Deed of Trust. 

23 
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71. BNY therefore contends that Plaintiff's interest in the Property is either (a) void 

or (b) subject to the Deed of Trust. 

72. A judicial determination of the above contentions is necessary to resolve the 

validity of the HOA Sale and the status of the ownership of the Property. 

73. BNY does not have a plain, speedy, or adequate remedy at law. 

74. A declaration of the rights and duties of the parties is necessary and appropriate 

at this time, so the parties may ascertain their rights and avoid the multiplicity of actions that 

would otherwise ensue. 

FIFTH CLAIM FOR RELIEF 

(Quiet Title) 

75. BNY incorporates paragraphs 1 through 74, inclusive above, as if the same 

were set forth at length herein. 

76. Plaintiff contends that it owns the Property, free and clear of BN'Y's Deed of 

Trust by virtue of the HOA sale. 

77. Plaintiff has asserted a claim to the Property adverse to the interest of BNY. 

78. As the current beneficiary of record under the Deed of Trust, BNY retained its 

interest in the Property after the HOA sale. 

79. BNY seeks judgment-quieting title, such that BNY remains fully vested of all 

rights, title, and interest in the Property by way of its Deed of Trust. 

SIXTH CLAIM FOR RELIEF  

(Unjust Enrichment Against the HOA) 

80. BNY incorporates paragraphs 1 through 79, inclusive above, as if the same 

were set forth at length herein. 
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81. Under NRS 116.3116(2), a homeowner's association's lien is split into two 

pieces: one which has super-priority, and another which is subordinate to the first deed of 

trust. 

82. The portion of the lien with super-priority consists of only the last nine months 

of assessments for common expenses incurred prior to the institution of an action to enforce 

the lien. The remainder of a homeowner's association's lien is subordinate to a first deed of 

trust. 

83. Prior to the foreclosure sale, Miles Bauer attempted to obtain the super-priority 

amount from Absolute in an effort to tender payment of this amount to protect its interest in 

the Property. 

84. Absolute, as agent for the HOA, failed to provide Miles Bauer with the super- 

priority amount or to otherwise respond to Miles Bauer's payoff request. 

85. Instead, Absolute foreclosed on the Properly. This allowed the HOA to sell the 

property at the foreclosure sale for $5,401.00, less than 3% of the original amount of the 

Deed of Trust. 

86. By foreclosing on the Property rather than providing Miles Bauer with the 

super-priority amount, the HOA was unjustly enriched in an amount at least equal to the 

difference between the true super-priority portion of its lien and the amount the HOA 

actually recovered from the foreclosure proceeds. 

87. BNY is entitled to a reasonable amount of the benefits obtained by the HOA 

based on a theory of unjust enrichment. 

88. BNY was required to retain an attorney to prosecute this action, and is 

therefore entitled to collect its reasonable attorneys' fees and costs. 
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SEVENTH CLAIM FOR RELIEF 

(Unjust Enrichment Against Absolute, the HOA Trustee) 

89. BNY incorporates paragraphs 1 through 88, inclusive above, as if the same 

were set forth at length herein. 

90. By refusing to provide Miles Bauer with the super-priority amount necessary 

to prevent foreclosure, Absolute provided itself with the opportunity to perform many 

additional services relating to the foreclosure on behalf of the I-10A. 

91. Consequently, Absolute has been unjustly enriched by refusing in bad faith to 

provide Miles Bauer with the super-priority amount. Absolute has been unjustly enriched in 

an amount at least equal to Absolute's charges for services rendered after the attempted 

tender; services that would have been unnecessary if Absolute had provided Miles Bauer 

cr) 	 with the super-priority amount and accepted the tender. 
0 

z 	 92. BNY is entitled to a reasonable amount of the benefits obtained by Absolute 

based on a theory of unjust enrichment. 

93. BNY was required to retain an attorney to prosecute this action, and is 

therefore entitled to collect its reasonable attorneys' fees and costs. 

EIGHTH CLAIM FOR RELIEF 

(Tortious Interference with Contractual Relations Against the HOA and Absolute) 

94. BNY incorporates paragraphs 1 through 93, inclusive above, as if the same 

were set forth at length herein. 

95. On or about October 31, 2005, the borrower executed a Deed of Trust of trust 

in favor of SFG Mortgage. This Deed of Trust was subsequently assigned to BNY via an 

Assignment of Deed of Trust, recorded on July 21, 2011. 
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96. On July 18, 2011, Absolute, as agent for the HOA, recorded a Notice of 

Default and Election to Sell. 

97. On or about August 18, 2011, in an effort to protect the first Deed of Trust, 

Miles Bauer reached out to Absolute to obtain a payoff ledger, seeking to determine the 

portion of the HOA's lien which had super-priority over the first Deed of Trust. 

98. Rather than provide the pay-off ledger, the HOA, through Absolute, foreclosed 

on the Property. The HOA sold the Property for $5,401.00, less than 3% of the original 

amount of BNY' s first Deed of Trust. 

99. The HOA and Absolute's decision to foreclose on the Property rather than 

provide Miles Bauer with the super-priority amount—which would have prevented 

foreclosure—was designed to disrupt the contractual relationship between BNY and the 

Borrower by extinguishing BNY's first Deed of Trust. 

5:ca 
	 100. The HOA and Absolute's purported super-priority foreclosure allowed the 

HOA to recover the full value of its delinquent assessment lien rather than just the amount 

of the lien with super-priority over BNY's first Deed of Trust. 

101. While Absolute's failure to provide the super-priority amount and subsequent 

foreclosure sale allowed the HOA to recover the full value of its lien, it has put the first 

priority position of BNY's Deed of Trust with an original amount of $235,000.00 in dispute. 

102. BNY is entitled to an order establishing that its Deed of Trust is the senior lien 

encumbering the Property or, in the alternative, monetary damages equal to the value 

secured by its first Deed of Trust that was purportedly extinguished as a direct result of the 

FIOA and Absolute's intentional acts. 
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103. BNY was required to retain an attorney to prosecute this action, and is 

2 therefore entitled to collect its reasonable attorneys' fees and costs. 

	

3 	 NINTH CLAIM FOR RELIEF  

	

4 	(Breach of the Duty of Good Faith Against the HOA and Absolute) 

	

5 	104. BNY incorporates paragraphs 1 through 103, inclusive above, as if the same 

6 were set forth at length herein. 

	

7 	105. NRS 116.1113 provides that every duty governed by NRS 116, the Common- 
, 

8 Interest Ownership Uniform Act, must be performed in good faith. 

	

9 	106. Prior to the foreclosure of the Property, and in an attempt to prevent 
0 4  
t 
> et  

p " 10 foreclosure, Miles Bauer, counsel for the servicer of the first Deed of Trust, attempted to 
sc5, 

- 11 obtain the full super-priority amount from Absolute on or about August 18, 2011. Absolute, F.: _ 
a .1  

12 acting on behalf of the HOA, refused to provide this information. 

121 

	

13 	107. Rather than provide the super-priority amount and accept a payment that would 
T„.1Lc  0 

14 satisfy its super-priority lien, the HOA and Absolute determined in bad faith to foreclose on 
5 

15 the Property pursuant to NRS 116. 

	

16 	108. This bad-faith foreclosure allowed the HOA to recover the full value of its lien 

17 for delinquent assessments, rather than the portion of the lien with priority over BNY's first 

18 Deed of Trust. As a result, the first priority position of BNY's Deed of Trust with an 

19 original amount of $235,000.00 in dispute. 

	

20 	109. BNY is entitled to an order establishing that its Deed of Trust is the senior lien 

21 encumbering the Property or, in the alternative, monetary damages equal to the value 

22 secured by its first Deed of Trust that was purportedly extinguished as a direct result of the 

23 HOA and Absolute's bad-faith foreclosure. 
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110. BNY was required to retain an attorney to prosecute this action, and is 

therefore entitled to collect its reasonable attorneys' fees and costs. 

TENTH CLAIM FOR RELIEF  

(Wrongful Foreclosure Against the HOA and ACS) 

111. BNY incorporates paragraphs 1 through 110, inclusive above, as if the same 

were set forth at length herein. 

112. Prior to the HOA's foreclosure sale, Miles Bauer attempted to obtain the super- 

priority amount of the HOA's lien from Absolute so that it could tender the super-priority 

amount. Absolute, acting on behalf of the HOA, refused to provide this information. 

113. Miles Bauer's tender attempt extinguished the super-priority portion of the 

H0A's lien. Consequently, Absolute's foreclosure of the super-priority portion of its lien 

was wrongful, as the Borrower would not have been in default for that portion of the lien if 

Absolute would have given Miles Bauer the opportunity to tender the super-priority amount 

prior to the foreclosure sale. 

114. The HOA and Absolute's wrongful foreclosure has put the first priority 

position of BNY's first Deed of Trust with an original amount of $235,000.00 in dispute. 

115. BNY is entitled to an order establishing that its Deed of Trust is the senior lien 

encumbering the Property or, in the alternative, monetary damages equal to the value 

secured by its first Deed of Trust that was purportedly extinguished as a direct result of the 

HOA and Absolute's wrongful foreclosure. 

116. BNY was required to retain an attorney to prosecute this action, and is 

therefore entitled to collect its reasonable attorneys' fees and costs. 
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1 
	

PRAYER 

	

2 
	

WHEREFORE, BNY respectfully prays for judgment as follows: 

	

3 
	

That Plaintiff takes nothing by way of the Complaint on file herein; 

	

4 
	

2. 	A declaration of the invalidity of the HOA Sale; 

	

5 
	

3. 	A declaration that BNY is the beneficiary of record of a first position 

	

6 	Deed of Trust on the Property as against all other claimants; 

	

7 
	

4. 	For an adjudication quieting title, declaring that all rights, claims, 

	

8 
	

ownership, liens, titles and demands of Plaintiff are subject to the Deed of Trust; 

	

9 
	

5. 	For a preliminary and permanent injunction that the BOA and its 

	

10 
	

purported agents are prohibited from initiating or • continuing foreclosure 

	

11 
	

proceedings on the Property; 

	

12 
	

6. 	A declaration that the provisions of Nev. Rev. Stat. 116.31162- 

	

13 
	

116.31168 are unconstitutional for the purposes of providing notice of the conditions 

	

14 
	

precedent to the existence of super-priority lien rights and are unconstitutionally 

	

15 
	

vague; 

	

16 
	

7. 	A declaration that the "opt-in" notice provisions of NRS 1163116 et 

	

17 	seq. violate the Due Process Clauses of the Fifth and Fourteenth Amendments of the 

	

18 	United States Constitution and the Due Process Clause of the Nevada Constitution; 

	

19 
	

8. 	For actual damages for any losses suffered by BNY as a result of the 

	

20 	conduct of Counter-defendants; 

	

21 
	

9. 	Judgment in BNY's favor against the HOA for the damages it caused 

	

22 	BNY in excess of $10,000; 

	

23 
	

10. Judgment in BNY's favor against Absolute for the damages it caused 
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7 By: 

6 

_aug, 5 

1 	BNY in excess of $10,000; 

2 	 11. That BNY be awarded a reasonable sum as and for its attorneys' fees 

3 	and costs incurred in defending this claim; and 

4 	 12. 	Any other relief that this Court may deem just and proper. 

Mipljael R. Brook, Esq. 

	

8 
	

NeVada Bar No. 7287 
Jessica Perlick, Esq. 

	

9 
	

Nevada Bar No. 13218 
Attorneys for the Defendants, Mortgage 

	

10 
	

Electronic Registration Systems, Inc. 
and The Bank of New York Mellon fka The 

	

11 
	

Bank ofNew York as Trustee for the 
Certificateholders of the CWABS, Inc., 

	

12 
	

Asset-Backed Certificates, Series 2005-17, 
incorrectly named as BNY Mellon, NA. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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CERTIFICATE OF SERVICE  

1, the undersigned, hereby certify that 1 am employed in the County of Clark, State of 

Nevada, am over the age of 18 years and not a party to this action. My business address is 

Brooks Hubley LLP, 1645 Village Center Circle, Suite 200, Las Vegas, Nevada 89134. 

1 HEREBY CERTIFY that on this day, pursuant to Eighth Judicial District Court 

Administrative Order 14-2 and EDCR 8.05(i), I electronically served, via the Eighth 

Judicial District Court electronic filing system and in place of service by mail, 

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AND THE 

BANK OF NEW YORK MELLON FKA THE BANK OF NEW YORK AS 

TRUSTEE FOR THE CERTIFICATEHOLDERS OF THE CWABS, INC., ASSET- 

BACKED CERTIFICATES, SERIES 2005-17'S, FIRST AMENDED ANSWER, 

COUNTER-CLAIMS, AND CROSS-CLAIMS AGAINST ABSOLUTE 

COLLECTION SERVICES, LLC AND FOXFIELD COMMUNITY 

ASSOCIATION on the following parties and those parties listed on the Court's Master 

List in said action: (NOTE: All parties not registered pursuant to Administrative 

Order 14-2 have been served by mail.): 

Akerman LLP 
Contact 
Akerman Las Vegas Office 
Darren T. Brenner, Esq. 
Darren T. Brenner, Esq. 
Erin Abugow 
William S. Habdas, Esq. 

Email 
akermanlas@akerman.com   
darren.brenner@akerman.com  
darren.brenner@akerman.corn  
erin.abugow@akerman.corn  
William.Habdas@akerman.com  

Brooks Hubley, LLP 
Contact 
Efile desk at Brooks Hubley 
Jessica Perlick 
Michael R. Brooks, Esq. 

Email 
efile@brookshubley.corn  
jperlick@brookshubley.com   
mbrooks@brookshubley.corn 
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1 Charles L. Geisendorf, Ltd. 
Contact 

2 	 Catharine Bastunas 
Charles L. Geisendorf, Esq. 

Richard L. Tobler, Ltd. 
Contact 
Richard Tobler 

3 

4 

5 

Email 
catharine@clgltd.corn 
charles@clgltd.com   

Email 
rItltdck@hotmail.com  

6 
	

also certify that the attached document was served via U.S. Mail, First Class, on the 

7 following parties who is not a registered user of the Electronic Filing System: 

8 
	

State of Nevada Attorney General's Office 
Grant Sawyer Building 

555 East Washington Avenue 
Suite #3900 

pi( 
	 Las Vegas, Nevada 89101 

declare under penalty of perjury under the laws of the State of Nevada that the 

foregoing is true and correct. 

Executed this day of May, 2016 at Las Vegas, Nevada. 

16 

17 

18 

19 

20 

21 

22 

23 
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LENA C00K,an individual;BNY MELLON,N.A;
SFG MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS,INC.,a Delaware coToration;Hcirs Of
the Estate ofLENA COOK;and any and all other
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CLARK COUNTY,NEVADA

Case No.
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VII

Defendants.

MORTGAGE ELECTRONIC REGISTATION
SYSTEMS,NC;BNY MELON,N.A,

CounterclJmant,
ν,

THOMAS JESSUP,LLC SERIES VH;FOXFEILD
COMNIUNITY ASSOCAITION;ABSOLUTE
COLLECTION SERVICES,LLC,

CrosVCounter-defendants.

DEcrsroN ANp ORpER

This case involves a dispute conceming title priority to the real property located at 558 Bugle

Bluff Road, Henderson, Nevada, under a non-judicial homeowners association foreclosure. Plaintiff

Thomas Jessup, LLC ("Jessup LLC") filed a complaint asserting quiet title, declaratory relief, and

injunctive relief claims. Defendants Bank of New York Mellon ("BONY") and Mortgage Electronic

Registration Systems, Inc. ('MERS") brought cormterclaims for quiet title, declatory relief, unjust

enrichment, tortious interference with contract and breach of the duty of good faith against the

E Non-Jury I trlrryAfterTrl.l$.n I Dispoicd Artlr Trbl St.,t
tl rury
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Foxfield Community Homeowner's Association ("Foxfield HOA) and Absolute Collection

Services C'ACS'). This matter came before the Court for a bench trial on April 3, 2017. The Court

finds that Bank of America failed to tender the superpriority lien amount to Foxfield HOA to

preserve Bank of America's interest in the property. Accordingly, the NRS 116 foreclosure sale

extinguished Bank of America's interest in the property. The Court finds in favor of Plaintiff

Thomas Jessup, LLC.

I. Findings ofFact

On October 31, 2005, Lena Cook purchased the property at 588 Bugle Bluff Road,

Henderson, Nevada 89015. Ms. Cook obtained a mortgage through SFG Mortgage for $235,000.

The First Deed of Trust securing the mortgage was recorded on November 7 ,2005. On August 16,

2006, Ms. Cook entered into a second deed of tnrst with Bank of America. The Second Deed of

Trust was recorded on October 6,2006. The First Deed of Trust was assigned to the Bank of New

York Mellon via an assignment of Deed of Trust, recorded on July 21,2011.

On April 12, 2011, Absolute Collection Services, as an agent for the Homeowner's

Association, recorded a Notice of Delinquent Assessment Lien against the property. Foxfield HOA

stated in the lien that the total amount due was $793.63. On July 18, 201l, ACS recorded a Notice of

Default and Election to Sell Under Homeowners Association Lien against the property. Foxfield

HOA now represented the amount due had increased ta $1,642.66.

In response to the Notice of Default, on August 18, 2011, Bank of America hired Miles

Bauer as counsel. Miles Bauer sent correspondence to ACS requesting calculation of the

superpriority amount. In that request, the Miles Bauer representative, Rock Jung, stated, "It is

unclear, based upon the information known to date, what amount the nine months' of common

assessments pre-dating the NOD actually are. That amount, whatever it is, is the amount Bank of

America should be required to rightful pay to discharge its obligations to the HOA per NRS

116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the

same by the HOA."

ACS received Miles Bauer's August 18, 2011 letter. ACS claims to have submitted a

response letter to Miles Bauer dated September 13, 2011. ACS's records show the letter was faxed
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on September l4,20ll.It is not clear, however, that Miles Bauer received the response sent by

ACS. The response by ACS explained ACS's position at the time on the issues raised about the

superpriority amount in the Miles Bauer letter. ACs stated that Miles Bauer could order a "statement

of accounf if the firm submitted a fifty dollar fee for fumishing the statement. Miles Bauer nor

Bank of America paid the fifty dollar fee and ACS did not provide Miles Bauer with a nine-month

superpriority calculation.

ACS subsequently recorded a Notice of Trustee's Sale against the property on October 26,

2011. The notice stated the total amount due was $3,097.60 and set a sale date for December 6,

2011. On April 25, 2012, ACS recorded a second Notice of Trustee's Sale against the property,

stating the sale would be held on June 12, 2012. The notice stated the total amount due was now

$4,783.29.

ACS non-judicially foreclosed on the property and recorded and recorded a Trustee's Deed

Upon Sale on June 13, 2012. T\e Deed Upon Sale states that ACS sold Foxfield HOA's interest in

the property to CSC Investment Group for $5,401.00. On August 17,2012, CSC Investment Group

conveyed its interest via quitclaim deed to Thomas Jessup LLC.

II. Conclusions of Law

Jessup LLC brought claims for quiet title and declatory relief. BONY, Bank of America, and

MERS brought counterclaims against Jessup LLC, Absolute Collection Services, and Foxfield HOA

for relief. Each party's claims center on the Court's determination of whether Foxfield HOA's

foreclosure sale was validly conducted, and whether BONY, Bank of America, and MERS's deed of

trust survived the foreclosure sale.

BONY, Bank of Americ4 and MERS's deed of trust did not survive foreclosure sale. Bank

of America failed to protect its interest in the property by failing to tender the superpriority lien

amount on the property to Foxfield HOA. Moreover, Foxfield HOA lawfully exercised its right to

foreclose on the property under NRS 116 and properly conducted the sale to extinguish the bank's

interest in the property. As a result, Thomas Jessup LLC lawfully purchased the property at the

foreclosure sale subject to no prior interest. Thus, the Court quiets title in Jessup LLC's favor.
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A. Bank of America Did Not Make a Valid Tender of the Superpriority Lien Amount

Nevada Revised Statute Chapter 116 provides the procedural requirements for HOAs seeking

to secure a lien for unpaid assessments and fees. 'NRS 116.3116(2)... splits an HOA lien into two

pieces, a superpriority piece and a sub priority piece. The superpriority piece, consisting of the last

nine months of unpaid HOA dues and maintenance and nuisance-abatement charges, is 'prior to' a

first deed of trust." SFR Investments Pool I v. U.S. Bank,334 P.3d,408, 411 (Nev. 2014). That

superpriority portion of the lien was held by the Nevada Supreme Court to be a true superpriority

lien, which will extinguish a first deed of trust if foreclosed upon pursuant to Chapter 116's

requirements. (d. at419.) Specifically, "[t]he sale of a unit pursuant to NRS 116.31162,11631163

and 116.31164 vests in the purchaser the title of the unit's owner witiout equity or right of

redemption." NRS I 16.31166(3); see also SFR v. U.S. Bank,334P.3d at 412.

A junior lienholder can pay off an HOA's lien to avoid the loss of its security. SFR

Investments Pool I v. U.S. Bank, 334 P.3d 408,414 (2014). The common law definition of tender

is "an offer of payment that is coupled either with no conditions or only with conditions upon which

the tendering party has a right to insist." Fresk v. Kraemer , 99 P .3d 282, 286-7 (Or. 2004). Tender is

satisfied where there is "an offer to perform a condition or obligation, coupled with the present

ability of immediate performance, so that if it were not for the refusal of cooperation by the party to

whom tender is made, the condition or obligation would be immediately satisfied." 15 Williston, A

Treatise on the Law of Contracts, $ 1808 (3d. ed. 1972). The Nevada Supreme Court has recently

held that such tender extinguishes the superpriority lien, even if the tender is unjustifiably rejected,

and results in a sale of the property subject to a prior-recorded deed of trust. Stone Hollow Avenue

Trust v. Bank of America Nat'l Ass'n, No 64955, 2016 WL 4542303 (Nev. Aug. 11, 2016). "[T]he

superpriority lien granted by NRS 116.3116(2) does not include an amount for collection fees and

foreclosure costs incurred; rather it is limited to an amount equal to the common expense

assessments due during the nine months before foreclosure." Horizons at Seven Hills v. Ikon

Holdines, 132 Nev. Adv. Op. 35 at*6 Q0l6).

The Court finds Bank of America failed to tender the superpriority portion of the lien amount

to Foxfield HOA. Miles Bauer, counsel for Bank of America, sent correspondence to ACS vaguely
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requesting a superpriority .rmount. Mr. Jung, on behalf of Miles Bauer, stated in his request, "It is

unclear, based upon the information known to date, what amount the nine months' of common

assessments pre-dating the NOD actually are. That amount, whatever it is, is the amount Bank of

America should be required to rightful pay to discharge its obligations to the HOA per NRS

116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the

same by the HOA." Although Mr. Jung understood that failure to pay the superpriority portion of the

lien would result in the loss of his client's interest in the property, nothing further was done to

pursue a resolution after the fact. Bank of America did not go back to the notice of lien and look at

minimum amounts. If Bank of America consulted the notice of lien to assess the minimum amounts,

and then paid that amount, that tender would have rescinded sale. Moreover, Bank of America

failed to pay a frfty dollar fee to obtain the association statement ledger Mr. Jung needed to assess

the amount due under the lien. Ultimately, frfty dollars became the impediment to Bank of America

losing its priority interest on its first deed of trust. As such, the Court cannot implement an equitable

remedy to a party that sat on their rights. Accordingly, Foxfield HOA's foreclosure sale extinguished

Bank of America's interest due to Bank of America's inaction.

Altematively, Bank of America seeks to void the foreclosure sale based on Foxfield HOA's

failure to abide by the commercial reasonableness standard each foreclosure must adhere to. Bank of

America cannot establish the required elements of a commercially umeasonable sale. Thus, the sale,

which extinguished Bank of America's interest, was lawfully conducted. Accordingly, Bank of

America is unable to reclaim its interest by voiding the sale.

B. CommercialUnreasonableness

BONY, Bank of America, and MERS argue that the foreclosure sale for the property was

commercially unreasonable because the Foperty was only sold for $5,400. Inadequacy of price

alone however, carurot justifi the court to set aside a sale. Price inadequacy alone falls short of

"showing of fraud, unfaimess, or oppression," required by law to set aside a foreclosure sale.

Shadow Wood HOA v. N.Y. Cmtv. Bancom., 132 Nev. Adv. Op. 5 at+6 (2016). Thus, Bank of

America's reliance on price inadequacy alone falls short of this standard. Absent any allegations of

fraud, oppression or unfairness, Bank of America's arguments as to the sale being commercially
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unreasonable fail. No evidence of fraud, unfairness or oppression have been produced and any

evidence of collusion on price is nonexistent. Evidence established that there were nearly eighteen

foreclosures that day. Some particular sales had bidders while other particular sales did not. This

particular sale was a customary sale in accordance with the statute. As such, the sale conducted

fairly and properly. Consequently, the foreclosure sale extinguished Bank of America's interest in

the property.

C. MERS and BOIIY's Counterclaim of \Yrongful F'oreclosure

By properly conducting a sale pu$uant to a valid statue, Foxfield HOA and ACS are free

from inability under a wrongfirl foreclosure theory. The foreclosure sale extinguished Bank of

America's interest in the property because the sale was conducted fairly and properly. Consequently,

MERS and BONY's Counterclaims for wrongful foreclosure do not survive.

D. MERS and BONY's Counterclaim for Unjust Enrichment

MERS and BONY bring claims against Foxfield HOA and ACS separately for unjust

emichment. Unjust enrichment is the "unjust retention of money or property of another against the

fundamental principle of justice or equity and good conscience." Topaz Mutual Co. v. Marsh, 839

P.2d 606,613 (Nev. 1992). MERS and BONY argue that ACS and Foxfield HOA were unjustly

enriched because the amount Foxfield HOA actually recovered from the foreclosure proceeds

exceeded the amount of the true super-priority portion of Foxfield HOA's lien.

This cause of action fails because Foxfield HOA foreclosed on its lien under its authority

pursuant to NRS 1 16. Pusuant to statute, the property did not did not belong to another lienholder.

Consequently, Foxfield HOA's statutory right to foreclose on the property did not unjustly take a

benefrt from MERS or BONY. Therefore, MERS and BONY's claim that Foxfield HOA and ACS

were unjustly emiched by the sale fail.

E. MERS and BONY's Counterclaim of Tortious Interference with Contractual Relations

MERS and BONY assert that ACS and Foxfield HOA are liable for the tort of intentional

interference with contract. In an action for intentional interference with contractual relations, a party

must establish: 1) a valid and existing contract; 2) the defendant's knowledge of the contract; 3)

intentional acts intended or designed to disrupt the contractual relationship; 4) actual disruption of
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the contract; and 5) resulting damage. J.J Industries. LLC, v. Bennett, Tl P.ld 1264, 1267 Q{ev.

2003). A party must establish that the tortfeasor had a motive to induce breach of the contract worth

the third party. Id.

Here MERS and BONY cannot establish that neither Foxfield HOA nor ACS had any motive

to disrupt the contract under the Deed of Trust with the former homeowner. Foxfield HOA and

ACS's actions were to solely initiated to recover assessments the two entities had a legal right to

collect under the statute. Thus, MERS and BONY have failed to prove the required element of

intentional acts designed to disrupt the contractual relationship. Id. As such, MERS and BONY's

claim for tortious interference with contractual relations fails.

F. MERS and BOIIY's Counterclaims for Breach of the Duty of Good Faith

Section I16.1113 of the Nevada Revised Statutes states: "Every conhact or duty governed by

this chapter imposes an obligation of good faith in its performance or enforcement." MERS and

BONY assert that ACS violated this duty of good faith by refusing to provide information regarding

the lien without payment of a fifty dollar fee for the information. This claim fails because Nevada

statute allows a fee to be charged to prepare and fumish a statement of demand. Under section

107.310 of the Nevada Revised Statutes, a beneficiary "may charge a fee of not more than $60 for

each statement fumished pursuant to NRS 107.200 or 107.210;' Bank of America knew about the

fee and failed to pay the fifty-dollar fee to obtain the association statement ledger Mr. Jung needed

to assess the amount due under the lien. Notably, the fee charged in this instance was lower than the

statutory minimum prescribed in section 107.310 of the Nevada Revised Statutes. Consequently,

MERS and BONY cannot point to any duty or contract that Foxfield HOA or ACS violated. As

such, MERS and BONY'S counterclaims for breach of the duty of good faith fail.

In sum, Bank of America failed to tender the superpriority lien amount to Foxfield HOA to

discharge Foxfield HOA's superpriority lien. Foxfield HOA lawfully exercised its right to foreclose

on the property under NRS I 16 and properly conducted the sale to extinguish the bank's interest in

the property. By properly conducting a sale pursuant to a valid statue, Foxfield HOA and ACS are

free from liabitity under a wrongfrrl foreclosure theory. As a result, Thomas Jessup LLC lawfully
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purchased the property at the foreclosure sale subject to no prior interest. Therefore, the Court quiets

title in Jessup LLC's favor.

Additionally, MERS and BONY's counterclaims for relief fail as well. MERS and BONY's

claim that Foxfield HOA and ACS were unjustly enriched by the sale fails because the property did

not did not belong to another lienholder under the statute. Thus, Foxfield HOA's exercise of its'

statutory right to foreclose on the property did not unjustly take a benefit from MERS or BONY.

MERS and BONY's claim for tortious interference fails because Foxfield HOA and ACS conducted

the foreclosure only to recover assessments the two entities had a legal right to collect under the

statute. As such, MERS and BONY cannot establish that neither Foxfield HOA nor ACS had any

motive to intentionally disrupt as the Deed of Trust with the former homeowner. Lastly, MERS and

BONY carurot point to any duty or contract that Foxfield HOA or ACS violated to establish their

breach ofthe duty of good faith claim.
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III. Conclusion

The Court finds that Bank of America failed to tender the superpriority lien amount to

Foxfield HOA to preserve Bank of America's interest in the property. Accordingly, the NRS 116

foreclosure sale extinguished Bank of America's interest in the property. The Cou( finds in favor of

Plaintiff Thomas Jessup, LLC. Thomas Jessup LLC lawfully purchased the property at the

foreclosure sale subject to no prior interest. Thus, the Court quiets title in Jessup LLC's favor.

DATED this l lth day of July 2017.
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CBnrrrrclrn or Snnvrcr

The undersigned hereby certifies that on the date of filing, a copy of this Order

electronically served tfuough the Eighth Judicial District Court EFP system or, if no e-mail

provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attomey folder(s) for:

Name Party

AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hBreby aftirm thst the preceding Decision and Order filed
in Distrid Court case number 4i93205 DOES NOT contain the social security
number of any pErson.

/s/Linda Ma‖ e Be‖
Distric{ Court Judge

1()

螂　　ｗａｓ

Richard L. Tobler, Esq.
Richard L. Tobler, Ltd.

Counsel for Plainti∬

Daren T. Brenner, Esq.
Akerrnan LLP

Counsel for Defendants Bank of
America

Shane D. Cox, Esq.
Absolute Collection Services

Counsel for Absolute Collection
Services

JUDICIAL EXECUIIVE ASSISTANT, DEPARTMENT VII

Date     7′11/2017


