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NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons

and entities as described in NRAP 26.1(a), and must be disclosed. These

representations are made in order that the judges of this court may evaluate

possible disqualification or recusal.

Amicus curiae, Las Vegas Development Group, LLC, is a privately owned

Nevada limited liability company with no publicly held corporation owning 10%

or more of its stock.

Amicus curiae, LVDG, LLC, is a privately owned Nevada series limited

liability company with no publicly held corporation owning 10% or more of its

stock.

Amicus curiae, Airmotive Investments, LLC, is a privately owned Nevada

limited liability company with no publicly held corporation owning 10% or more

of its stock.

Amicus curiae, Thunder Properties, Inc., is a privately owned Nevada

corporation with no publicly held corporation owning 10% or more of its stock.

Amicus curiae are represented by Roger P. Croteau and Timothy E. Rhoda,

of Roger P. Croteau & Associates, Ltd.  Amicus curiae respectfully request leave

to appear and present argument at the hearing of this matter if it pleases the Court.

iii



STATEMENT OF AMICI CURIAE

Amici are collectively the owners of hundreds of parcels of real property

that were the subject of homeowners association lien foreclosure sales conducted

over the course of the past several years.  Many of these homeowners association

lien foreclosure sales were conducted by Absolute Collection Services, LLC

(“Absolute”), a Respondent in this appeal and the party that carried out the

homeowners association lien foreclosure sale at issue herein. 

Amici are presently involved in hundreds of lawsuits related to the force

and effect of homeowners association lien foreclosure sales upon security

interests that were recorded against their various properties, including many in

which Absolute was the foreclosing trustee.  During the course of this litigation,

Absolute has repeatedly testified that its policy and practice was to accept checks

that were tendered by Miles Bauer Bergstrom & Winters, LLP (“Miles Bauer”)

on behalf of Bank of America, N.A. (“BANA”). As such, the Panel’s substitution

of its own factual determination regarding the meaning of Absolute’s

correspondence to Miles Bauer herein was not only procedurally improper, but

was also factually incorrect.   

As discussed below, Amici can point this Court to numerous instances

when Absolute’s principal, Kelly Mitchell, testified under oath that Absolute,

subject to very limited exception, accepted any check that Miles Bauer or BANA

might have remitted in connection with real property that was the subject of
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homeowners association lien foreclosure sales that it was responsible for carrying

out. 

Amici have a significant interest in the issues addressed in the instant

appeal.   Since the entry of the Jessup decision, BANA and its counsel have

sought to apply Jessup’s holding to virtually every lawsuit involving a

homeowners association lien foreclosure sale carried out by Absolute.  Moreover,

many courts have treated the Jessup decision as a binding decision on matters of

fact, finding that it binds them to make a determination that it would have been

futile for Miles Bauer to remit a check.  This is extraordinarily problematic given

the fact that Absolute’s testimony almost invariably contradicts such a finding.

For the reasons discussed herein, the Panel’s opinion is erroneous and

should be reconsidered.  At the very least, the question of whether BANA should

be excused from remitting a check is a fact question to be determined on a case by

case basis – not based upon a Panel opinion that was based upon the record

before the Court.  

ARGUMENT

A. THE PANEL IMPROPERLY SUBSTITUTED ITS OWN FINDINGS

OF FACT FOR THOSE OF THE TRIAL COURT

As discussed at length in the Respondent’s Petition for En Banc

Reconsideration, the Panel herein improperly substituted its own factual

determinations for those of the trial court.   This argument has been fully set forth
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in the subject Petition.  The purpose of this brief is not to expound upon the

Panel’s failure to give deference to the trial court’s factual findings but rather to

point out that the Panel’s factual determination was in and of itself fatally flawed

based upon the testimony that has been given on behalf of Absolute on numerous

occasions in other litigation.

B. PRIOR TO THE JESSUP DECISION, IT WAS WELL

ESTABLISHED THAT THE MILES BAUER LETTER WITHOUT

AN ACCOMPANYING PAYMENT WAS INEFFECTIVE TO

SATISFY THE SUPERPRIORITY PORTION OF A HOA LIEN

Prior to the Jessup decision, this Court had addressed substantially

identical circumstances and specifically found that the first Miles Bauer letter, in

the absence of a subsequent payment, was insufficient to satisfy and discharge the

superpriority portion of a homeowners association lien.  See e.g., Bank of New

York Mellon for Certificateholder of CWALT, Inc., Alternative Loan Trust 2005-

1CB Mortgage Pass-Through Certificate, Series 2005-1CB v. SFR Investments

Pool 1, LLC, 420 P.3d 558 (Table), 2018 WL 3025963 (June 15, 2018)

(unpublished) and Bank of America, N.A. v. SFR Investments Pool 1, LLC, 420

P.3d 559 (Table), 2018 WL 3025973 (June 15, 2018) (unpublished).  Indeed, this

Court affirmed its prior decisions in this very matter, stating as follows:

We agree with the Purchaser, as it is the generally accepted rule that
a promise to make a payment at a later date or once a certain
condition has been satisfied cannot constitute a valid tender. 
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. . .

Accordingly, we conclude that Miles Bauer's offer to pay the yet-to-
be-determined superpriority amount was not sufficient to constitute a
valid tender.  

Bank of Am., N.A. v. Thomas Jessup, LLC Series VII, 2019 Nev. LEXIS 6, *7-8,

435 P.3d 1217, 135 Nev. Adv. Rep. 7, 2019 WL 1087513.  

Although Jessup affirmed this Court’s numerous previous opinions holding

that the first Miles Bauer letter, in the absence of any subsequent payment, was

insufficient to constitute a “tender” that satisfied the superpriority portion of the

HOA liens at issue, in Jessup, this Court went on to hold that BANA’s

“obligation to tender the superpriority amount was excused because [Absolute]

stated in its fax that it would reject any such tender if attempted.” Jessup, 2019

Nev. LEXIS 6, *8, 435 P.3d 1217, 135 Nev. Adv. Rep. 7, 2019 WL 1087513. 

This finding of fact was completely contrary to the trial court’s judgment.  

Moreover, this finding of fact was contrary to Absolute’s practices and

procedures as documented in various other litigation.  

C. ABSOLUTE HAS FREQUENTLY TESTIFIED THAT IT NOT ONLY

WOULD PROVIDE INFORMATION TO MILES BAUER BUT

THAT IT WOULD ACCEPT PAYMENTS REGARDLESS OF

AMOUNT

As discussed in Respondent’s Petition for En Banc Reconsideration,

nowhere in its correspondence to Miles Bauer did Absolute ever state that it

would not accept any payment from the Bank had a payment been transmitted.  

In Jessup, this Court acknowledged this fact, stating as follows:

Although ACS's fax did not explicitly state that it would reject a
superpriority tender, we believe this is the only reasonable
construction of the fax, which stated that "a 9 month Statement of
Account is not valid" and refuted Miles Bauer's "position of paying
for 9 months of assessments . . . all occurring before foreclosure by
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[the Bank]." 

Jessup, 2019 Nev. LEXIS 6, *9-10, 135 Nev. Adv. Rep. 7, 2019 WL 1087513. 

Aside from the fact that the Panel improperly substituted its own finding of

fact for that of the trial court, this finding of fact was quite simply incorrect. 

Kelly Mitchell has frequently testified that Absolute would not have rejected a

payment except under very limited circumstances. 

Aside from her testimony in this matter, Ms. Mitchell, has testified on

numerous occasions regarding Absolute’s practices and procedures regarding

payments and attempted payments by Miles Bauer.  For example, in the matter of

Bank of America, N.A. v. Woodcrest Homeowner’s Assn, No. 2:15-cv-01193-

MMD-GWF, Ms. Mitchell testified as follows:

Q. And did you believe that that came into existence after the
beneficiary of the first Deed of Trust, after the bank foreclosed on
their Deed of Trust?
MR. MARKMAN: Same objection.
THE WITNESS: No, only for payment in full.
BY MS. COMBS:
Q. What do you mean by "only for payment in full"?
A. Because we were getting checks saying payment in full from
banks and it wasn't payment in full.
Q. Okay. So you didn't take the position that they had to first
foreclose on their Deed of Trust before you would give them a nine-
month account statement?
A. No, we didn't. We'd provide a statement of account. It would
show everything that was due so they could figure out what they
wanted to pay and they could submit a check however they
wanted to. We would accept all checks. The only checks we
wouldn't submit are the checks that said payment in full.
Q. And you would agree that you wouldn't accept checks that were
accompanied by Miles, Bauer's letters?
A. No, I would not agree with that.

See Exhibit 1, p. 19. (Emphasis added). Thus, Ms. Mitchell confirmed that it was

the policy of Absolute to not only provide a statement of account to Miles Bauer

but to also accept all checks.  Id. 

Similarly, in the matter of Bank of America, N.A. v. Ann Losee
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Homeowners’ Association, Case No. 2:16-cv–00407-JCM-CWH, Ms. Mitchell

confirmed that it was Absolute’s policy to “accept all payments” that were

tendered by banks towards satisfaction of the superpriority portion of HOA liens. 

See Exhibit 2, p. 10.  Moreover, Ms. Mitchell stated as follows:

A.   Because it wasn’t – likely, a reason why it wasn’t caught
because both of us disagreed on what the super priority amounts
were.  So they were paying amounts that we didn’t necessarily agree
with, but we accepted them any way. . .

Id., p. 22. (Emphasis added).  

Additionally, in the matter of Teal Petals St. Trust vs. Bank of America,

N.A., Case No. A-14-703167-C, Ms. Mitchell again confirmed that, had BANA or

Miles Bauer tendered a payment, it was Absolute’s policy and practice to accept

such a payment, despite the fact that “[Absolute’s and Miles Bauer’s] nine

months didn’t agree with each other.”  See Exhibit 3, p. 25. 

Finally, in the matter of Las Vegas Development Group, LLC v. James R.

Blaha, et al., Case No. A-15-715532-C, Ms. Mitchell could not have been more

clear that Absolute would have accepted any payment that BANA and/or Miles

Bauer might have provided, testifying as follows:

Q.   During this 2010 to 2011 time frame, if a request was made by a
secured lender for a superpriority payoff demand, what were the
practices of Absolute Collections with respect to how to respond to
that question?

A.   We’d advise them how to order a statement, and once they did
that, we would provide the statement.  And then as the superpriority
amounts were in dispute, we would accept the payment.

See Exhibit 4, p. 24.  Not liking this response, counsel sought clarification:

Q.   Say that again.
A.   As the superpriority amounts were in dispute, the banks believed
one thing and we believed the other.  We would accept the
payment, no matter what they paid.

Id.  Thus, Ms. Mitchell testified that no matter what amount of money Miles
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Bauer might have attempted to pay, Absolute would have accepted such payment. 

Ms. Mitchell went on to clarify that under certain circumstances a payment might

be returned. Specifically, Ms. Mitchell stated that Absolute would accept any

payment that did not say “paid in full” on it.  Id., p. 26.  In such a situation,

Absolute would return the check to Miles Bauer and indicate that it needed to be

sent without that wording.  Id.  Ms. Mitchell testified that Absolute and Miles

Bauer came to an agreement on this issue in early 2010 and that Miles Bauer

thereafter discontinued writing “paid in full” on the checks.  Id., p. 68. 

Subsequent to that time, Absolute accepted all checks that Miles Bauer remitted

to it.  Id., p. 26.

With respect to the “paid in full” language, the critical point (and what may

have been lost in Jessup), is that Absolute did not object to language which might

indicate that the superpriority portion of the HOA Lien was paid in full, but

rather language that stated that the HOA Lien in its entirety had been paid in full. 

Ms. Mitchell made this fact perfectly clear, stating as follows:

A.   Yes.  It’s still not paid in full.  As far as is the priority paid in
full?  Yes, I can accept that kind of writing on a check.   But account
paid in full I can’t.

Id., p. 86.  This was completely sensible given the fact that if Miles Bauer had

transmitted any payment, its payment would have been far less than the full

amount of the HOA Lien.  Thus, it was completely reasonable for Absolute to

insist that the check not be labeled as “payment in full” because this could be

deemed to indicate that the entire account balance had been satisfied. 

Ms. Mitchell went on to state: 

Sometimes Miles Bauer requested a statement and other times they
wouldn’t.  This one they didn’t.

Id., p. 43.  She further confirmed yet again that had Miles Bauer sent any
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payment, it would have been accepted even though a disagreement existed

regarding the amount of the superpriority amount:

Q.   But since there was a disagreement between Absolute
Collections and at least the law firm representing Bank of America
as to what was allowed to be included in the superpriority portion of
the lien, what would happen if the bank tendered the payment of nine
months of assessments but did not tender a payment related to
collection costs and attorneys’ fees and late charges.

A.   Like I said earlier, we would accept the payment.

Id., p. 45.

Ms. Mitchell has repeatedly and consistently testified that Absolute’s

policy and practice was to accept payments remitted to it by Miles Bauer on

behalf of BANA.   The Panel’s finding to the contrary was not supported by the

record in Jessup.  Nor is it supported by Absolute’s testimony in various other

matters.  The failure to reconsider this matter will likely result in the application

of erroneous facts in hundreds of pending legal matters involving real property

with a potential market value of tens or hundreds of millions of dollars.

//

//

//

//

//

//

//

//

//

//

//
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CONCLUSION

For the reasons set forth herein, Amici respectfully support Thomas Jessup,

LLC Series VII’s Petition for En Banc Reconsideration and suggest that it should

be granted.

DATED this       16th           day of May, 2019.

ROGER P. CROTEAU & ASSOCIATES, LTD.

 /s/ Timothy E. Rhoda                             
ROGER P. CROTEAU, ESQ.
Nevada Bar No. 4958
TIMOTHY E. RHODA, ESQ.
Nevada Bar No. 7878
9120 West Post Road, Suite 100
Las Vegas, Nevada 89148
(702) 254-7775
Attorney for Amici Curiae
LAS VEGAS DEVELOPMENT GROUP,
LLC; LVDG, LLC; AIRMOTIVE
INVESTMENTS, LLC; THUNDER
PROPERTIES, INC.
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CERTIFICATE OF COMPLIANCE

1. I certify that this brief complies with the formatting requirements of NRAP

32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style

requirements of NRAP 32(a)(6) because this brief has been prepared in a

proportionally spaced typeface using WordPerfect with 14 point, double

spaced Times New Roman font.

2. I further certify that this brief complies with the page-or type-volume

limitations of NRAP 29(e) because it is proportionately spaced, has a

typeface of 14 points or more and contains 2190 words.  The undersigned

has relied upon the word count of the word processing system used to

prepare the attached brief.

3. Finally, I hereby certify that I have read this appellate brief, and to the best

of my knowledge, information, and belief, it is not frivolous or interposed

for any improper purpose. I further certify that this brief complies with all

applicable Nevada Rules of Appellate Procedure, in particular NRAP

28(e)(1), which requires every assertion in the brief regarding matters in

the record to be supported by a reference to the page and volume number, if

any, of the transcript or appendix where the matter relied on is to be found.

//

//

//
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I understand that I may be subject to sanctions in the event that the

accompanying brief is not in conformity with the requirements of the

Nevada Rules of Appellate Procedure.

DATED this       16th           day of May, 2019.

ROGER P. CROTEAU & ASSOCIATES, LTD.

 /s/ Timothy E. Rhoda                              
ROGER P. CROTEAU, ESQ.
Nevada Bar No. 4958
TIMOTHY E. RHODA, ESQ.
Nevada Bar No. 7878
9120 West Post Road, Suite 100
Las Vegas, Nevada 89148
(702) 254-7775
Attorney for Amici Curiae
LAS VEGAS DEVELOPMENT GROUP,
LLC; LVDG, LLC; AIRMOTIVE
INVESTMENTS, LLC; THUNDER
PROPERTIES, INC.

CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing with the Nevada

Supreme Court on May 16, 2019.  Electronic service shall be made in accordance

with the Master Service List.

 /s/ Timothy E. Rhoda                                     
An employee of ROGER P. CROTEAU &
ASSOCIATES, LTD.

Page 11 of  11


































































