MINUTES OF THE :
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty-£ifth Session
" March 28, 1989

The Assembly Committee on Judiciary was called to order by
Chairman Robert M. S$Sader at 8:05 am on Tuesday, Mareh 28,
1989, in Room 240 of the Legislative Building, Carson City.
Nevada. Exhibit A is the Meeting Agenda, Exhibit B is the
Attendance Rogter.

MEMBERE PRESENT:

Robert M. Sader, Chairman
John C. Carpenter
Vonne Chowning
Renee L. Diamond

- Robert E. Gaston
James Gibbons
Bill Kissam
Gene Portex
Mike MeGinness
John Regan
Gaylyn J. Spriggs
Vincent L. Triggs
Wendell P. Williams
Jane A. Wisdom

MEMBERS ABSENT:

None

STAFF MEMBERS PRESENT:

| Jennifer Stern, Legislative Counsel Bureau

OTHERS PRESENT:

Marc J. Fowler-Washoe County Sheriff -
pan Ernst-Sparks Constable
© Jim Spencer-Department of Administration
Judy Matteucci-Department of Administrdtion
Rochalle Summers-Department of Administration
Marienne Avagon-Washeoe County Sheriff's office
Charlotte Shaber-National Buginess Factors
George McNally~Nevada Trial Lawyers PR
Bill Bradley-Nevada Trial Lawyers
Pred Hillerby-NV Manufscturers Association
John Sande I1I-NV Bsnkers Associatian
John Pappageorge-Clark County
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Pellowing roll call, the chairman opensd the hearing on A8
247, " ”“

AHSEMBLY BILL 247~ Allows for continulng garnishment wuntil

amount demanded in writ is satisfied.
{BDR 3-388)

. Ausemblyman Matt Callister, Clark County-Disfrict 1, led the

testimony as the bill's prime sponsor,

“When you, the plaintiff, sue somegone,” he vegan, "and after
due process obtain a judgmeri, the tricky par’ becomes how to
collect upon that judgment.” :

He testified the simplest methed of collection was to garnish

- the paycheck of an employee at the employer leval. He stated

as an attorney it wes unfortunste to have to go through that
process and then bill his client, the plaintiff, for the
expenditure, but it often was the .aly way at this time to be
able to offer the judgment creditor recovery on the judgment.

Using the example of an employes of Caesar's Palace having a
judgment, he continued it was necessary to prepare twoe legal
dosuments in order to collect. The first document was a writ
of garnishment, and the second, written instructions to the
sheriff or constable. The documents, aslong with the
appropriate fees are filed with the county, who in turn sends
the sheriff or constable to serve the writ upon the ewployer,
Cagsar'’s Palsce.

Caesar's Palace must either respond in writing that the
individual is no longer employed with them, ox attach the
employee's paycheck up to 25 percent of net proceeds, send
the garnished wages back to the sheriff, who in turn delivers
it . to Mr. Callister's firm for the plsintiff.

sty is an unduly circuitous and burdensome procedure, and I
think it - is very expensive,® Mr. Callister iterated, "But it
is very important to note there are two particular cosis
involved-one At the county level, and the other for serving
the writ of garnishment,..” .

He proposed the writ remain in effect until the judgment was
satisfied in full in Llieu of repesting the procedure every
pay cycle. Admitting it would mean a reduction in income to
sheriffs and constables, Mr, Callister noted the time
reduction involved for their staffs. . :

He said the federal government already bad continuing
garnishmente, and in some instances the state provided for
them, such as failure to pay child support. He opined the
proposal simplified a lengthy process and allowed for

streamlining.
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The Chairman told the committes he had received word from the .
Welfare Division of new federal reguirements which would
mandate changes in the present wage withholding law on child
support. He asked Mr. Callister if the pecessary language
-could be included in this bill, teo which Assemblyman
Callister raplied he had no objection.

Marc J. Fowler and Marianne Aragon, representing the Washoe
County Sheriff's Office-Civil Division, testified in
opposition to the bill. (Exhibir C). Mr, Fowler explained
Washoe County would lose 514,000 per vyear in repeat
garnishment vrevenue if AB 247 was passed. Stafing
-approximately 80 percent &6F garnishments were rvepeats, he
Glavified it was the sheriff, not the attorney, who prepared
the writs of garnishment in Washoe County and then served
them, adding the average fee for this service was 51§.

An on~going garnishment, he continued, would tvie one debtor
to one creditor indefinitely., Other creditors would have o
wait as long as six years, on the first debt served by
garnishement. Collection on multiple judgments would be
delaved indefinitely.

Mr, Sader asked Mr. Fowler if a subsequent creditor would
have any voice in prioritizing garnishment debts, adding Mr.
Callister's suggestion was to leave the issue of prioritizing
up to the court's discretion since a formula could prove to
be inflexible.

Mr. Fowler answered his procedure now was "“first in time,"
that is, first come, first served. He added his office
would also lose e commissions they waere allowed to charge
for executions, which would ampunt to &pproximately §6,000
per year iLf the bill was passed, and the public would have to
pay for the collection of private debts.

Mr. Carpenter asked the witness if he now served garnishments
every two weeks., Mr., Fowler answered he did not, adding the
procedure was generally repeated on a monthly basie .

"1f you garnish 2% percent of someone's paycheck every two
weeks, we s could be forcing some of these people into
bankruptcy." oplned Mr. Fowler. :

Another issue troubling Mr. Fowler was the mointain of paper
work under currenf law which still had to be completed if
the bill passed. He added if the sheriff's office would
still complete it, there would be no income intake,

Mr. Kissam spoke in support of the bill.
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Mr. Gibbons asked Mr. Fowler if his office was not required
to repeatedly serve garnishments, would his work 1load
substantially drop.

Mr. Fowler answered vrepeat garnishments were only a small
percentage of his office's duties, and were filtered in with
services provided to other governmental agencies. .

Dan Brasht, Constable of Sparks Township, spoke in opposition
to the bill. He referrsd o a letter from the Constable of
North Las Vegas. {See Exhibit 01}. He testified Washoa
County could loge as much as $35,000 in fees alone. Citing
the mountains of paperwork necessary +t0 pProcess paychecks
under a continuing garnishment, he complained he would
receive no revenue if the bLIll passed.

Chairman Sader ssked the witness 1f his office took a
commission on the writs when served. Mr. Ernst replied his
office was allowed to take 2 percent, but did not,

"Would you prefer,” hegan Mr. Sader, "if we pass this bill,

.pot te have the bookkeeping at all, or to have it and take

the commission?"

It was Mr. Ernst's helief taking commissions was unfaixr (o
the defendant, and he preferred not to do so.

Mr. Fowler preferred to keep the books and take the
commigsion. Both Mr. Fowler and Mr. Ernst wanted the
paperwork, but neither wanted it without renumeration.

My. Ernst pointed out several counties in California had
discovered continuing garnishment did not work, "and had
discontinued the practice.

Mr. Sader agreed there could be significant problems with the
practice, including debtors claiming not to have received
their money. "what if we raised the fees," the chairman
asked the witnesses. "would you prefer a flat fee or a

percentage fee?"

Mr. Ernst replied he would prefer a flat fee, stating the
amount of paper work and responsibility to the court was the
same no matter what ampunt was being garnished. He said all
types of notices took the same amount of time to handle and

suggested a $10 fee.

John Sande, on behalf of the Nevada Banker's Association,
restified in support of any legislation which would
streamiine the process of garnishment. : ’

Fred Hillexby, representing . the Nevada Manufacturing
Association, also supported the bill and its concepts. He
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commented, however, that garnishing up to 25 percent was o
major problem with a large population of minimum-wage
workers. He suggested a sliding scale fee schedule,

John Pappageorge, representing Clark Cohnty{.ﬁestified the
fiscal impact for Clark County was an estimated $100,000 if
the bill was passed.

Chalotte Shaber, National Business Factors, voiced concern
over continuing garnishment being a " hardship on those
garnished. She suggested 90 days was a reasonable length of
time for the writ to be in effect. She also suggested the
potential -problem of the creditor denying regeiving payment
could be avoided with an affidavit going directly to the
court instead. of the sheriff, thereby simplifyving the
process.

ASSEMBLY BILL 320~ Provides for indemnification of cextain
’ independent contractors with state who
provide medical services., (BDR 3-4)

No one testified in support of AB 120.

Mary Finnell, State Risk Manager, spoke against the bill,
stating it would have a fiscal impact and should be referred
to Ways and Means. She testified the bill originated from
the reluctance ©f ingurance companies Lo work with doctors
who contracted medical services to- the prisons in the 1987
legislative session, - She informed the committee the
Department of Prisons had been amended out of the statute,
and voiced concern that the Division of Mental Health and
Retardation congsisted of an entirely different area of
liability and must be studied. :

Bill Bradley from the Nevada Trial Lawyers voiced opposition
to granting immunity to any providers not already enumerated
in the statute.- He opined the bill was directed at those
people who needed protection the most, those in mental
hospitals. He stated abuse was 'a known problem in  such
places, and the way to solve the problem was not to grant
more individuals freedom from liability, which would foster
the problem, saying "...immunity breeds contempt..."

The hearing was closed on AB_330 and opened on AB 411.

ASSEMBLY BILL 41l1l- Clarifies state's right of
subrogation under program for
compensation of victims of crime.
(BDR 16-569) .
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WASHOE COUNTY SHERIFF'S OFFICE

VINCENT G. SWINNEY . 911 PARR ROULEVARD
Wi RENO. MEVADA 89312 - 1008
TELEPHONE: (Areg 702} 328-3000
Surving Smc.r ol Marxech 27, 1989

Assemblyman Robert Sader

Chalzman, Assembly Judiciary chmiLtee
Capitol Complex

Assembly Chambers

Carson City, Nevada 83701

Dear Sir:

This letter is to state our objections to Assembly Bill 247, An

Act _relating to qar g;gbm nk.

Under this bpill the bookkeeping extends indefinitely for the -

Sheriff/Constable, with no fee due to the sheriff or constable
for the ‘bookkeeping, deposits made, returns to the court ox
disbursement of funds. .

our collectud fees under AB 247 would then have to be absorbed
by the tax payar and public employees for collection of private
debts, hence the Fiscal Note showing no effect on local
government s in ervox.

This bill would alsoe allow for a single plaintiff to tie up a
defendant forxr his debt alone, preventing any other plaintiff
from obtaining a garnishment under execution until satisfaction
of the “existing claim. This would benefit collection services
primarily, and could prevent the ordinary citizen from remedy.

Approximately; #80% of the garnishments currently served by this
office are repaats of prioy services, These generate
approximately $14,690.00 per vyear in revenue for VWashoe County
or 15% of all revenue generated by sexrvice of civil process.
The fee for each service ig, with mileage, approximately $15.00
which pays for delivery of the process, bookkeeping and related

functions.

I offer to you the testimony of my staff on this matter and will
have them available to you and your “ommittee on March 28, 1989,

Sincerely,

,;Z/é;::;qu' //f? f574{;&w~v¢,/,

Vineent 4. Swtnney, Sheriff of Mashoa County
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CONSTABLE’S OFFICE
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We understand that this bill was introduced by the private process service
agencies., As it stands the server must now have his office fi11 out a Writ

of Execution and a Weit of Garnishment and then bring it to the court and

pay a filing fee. When they finish with the court they have the writs

served by the Constable's office., It is the Constable's dnty to serve the
gwrntahmenr. becaune it s a couct urder. Walt the process servers ave doing -
is cutting the cost for themselves by not paying extra filing fees, fThey

vould make one copy which is served. to the employer and stays in effect until
Jrlgment i3 paid in full or judgment expires after six years unless renewed.
That is how the lav would read if this law is pagsed. Lets say that a gacnish-
ment jg served by Sears, Roebuck & Co. and down the toad another company or

and individual has a garnishwent to serve on the same party he has no chance

of collecting any pact of it brcsuse the law states that only one collection
can be made on anyone person per pay period, this i{a not right as it is now
whoever serves the garnishment £irst would be the recipient, except for the

IRR and Child Suppoct Division they take priority. I think that AB 247 is a one
sided Bill and should be put to rest. .

If the proress servey was allowed to serve the wage garnishment you would

1t have this bill before you. This is a court order &nd a Constable or Sheriff
mast serve it., 1€ this section was to pass where there is a one time service
of the Writ of Garnighment, that type of service would put the buxden on the
iployer 1.e. Casino’s, Construction companies, School Disteict, Motels, Hotela,
at¢, 1t is-making the employer a collection agent and if the writs were to

be served every pay period it would be a rongtant reminder to che employer.

" Thia bill is also penalizing the County of revenues. Justice court would lose
mywhere from $50,0000 to $60.000.00 doliars and District Court averages $60,000.00
to 570,000.00 d5iTare prr year. The total combined is a lost to the County

of arproximateiy $190,000,00 tn §130, 00000 on F{ling frens per voar, vhich

ia required ping Lhe Deputy Conmbable and his Deputiss ace not salaried, this
im there livelihond and therefore i not a cont factor to the taxpayers.

this bill would alse penalize the employer, should he miss a paywent and have
Lo yo to Court and perhaps pay a heavy fine brcause he failed to be a good
rallection asent. The employer is nov burdancd with many sthee collections

for hia employess such as witholding taxes and cbild support garnishments.

FEXHIBIT O
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MINUTES QF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty~fifth Session
april 11, 1989

The Assembly Committee on Judiciaxy was called to order by
the Chairman, Robert Sader at 8:0% a.m. on Tuesday, April
11, 1989, in Room 240 of the Legislative Building, Caxson
City, Nevada. Exhibit A is the Meeting Agenda, There was no
Attendance Roster. .

MEMBERS PRESENT?:

Robert Sadeyr, Chailrman
John €. Carpenter
vonne Chowning-Excused
Renee L, .Diamond
Robert E. Gaston

James Gibbons

Bill Kissam

Mike McGinness

Gene Porter, Vice Chairman
John Regan

Gaylyn J. Spriggs
Vincent L. Triggs
viendell P, Williams
Jana A, Wisdom

MEMBERS ABSENT:

None

STAFF MEMBERS PRESENT:

Jennifer Stern, Legislative Counsel Bureau

QTHERS PRESENT:

Assemblyman Courtenay $wain, District 28 M
Acsemblyman Matt Callister, pistrict 1
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Agsembly Bill 452~ Authorizes financial institution to
establish authenticity of its xrecords by
affidavit of custodian of records. (BDR 4-
537)

There were ninor technical smendments only.
ASSEMBLYMAN DIAMOND MOVED TO AMEND AND DO PASS,
SECONDED BY ASSEMBLYMAN REGAN,

MOTION CARRIED UNANIMOUSLY.

The workshop opened on AB 247.

' Asgembly Bill 247~ Allows for continuing garnishment wuntil

amount demanded in writ is satisfied. (BDR
3-388)

The bill's prime sponsoxr, Assemblyman Matt Callister, Clark

- County District 1, explained amendment number 181 to AB 247.
{(Exhibit E). He testified a cap of 180 days was added in
which the continuing garnishment could be in effect, If st
the end of that time the writ was not gatisfied, the procedure
wonld need to be repeated. :

Chairman’sader asked the witness how to stop the process.

Mr. Callister stated there was an official procedure in place

to be served on the employer to stop garnishment, He

continued the court determined the priority of claims, but
child support must come first.

Mrs. Diamond raised the concern who would keep track of the
papexr trail. ’

Mr. Callister replied the Sheriff or Constable would have the
same paper trail, but only evexry 180 days.

Mr. Regan asked about the fiscal note to the counties.

Mr., Sader answered there would be little income loss to those

counties with sheriffs, but there would be a loss in old

townships which had unsalaried constables, : B
ASSEMBLYMAN PORTER MOVED AMEND AND DO PASS OF AB 247,
SECONDED BY ASSEMBLYMAN WISDOM,

There was discussion between Mys. Spriggs and Mr. Callister
ragarding income loss to counties.

i.b‘w%
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Mr. Gaston pointed out constables may lose income, but if the
bill did not pass, it would continue to be those garnished who
were in fact paying their saldr1es.

MOTION PASSED. ASSEMBLYMEN CHOWNING, SPRIGGS AND SADER
VOTED NO. .

The Chairman distributed amendment number 372 to AB 3.

Assembly Bill 3~ Authorizes court to require parent in arrears
in payment of support for childven to make
gecurity deposit to secure future ﬁayments.
{BDR 11-558)

Mr. Sader reminded the committee that concepts were taken from
other bills and put into AB 3.  In addition, there were
various technical changes. .

Mr. Porter gquestioned the ability of the Welfare Division or
District Attorney's office to petition for a review, and
added, ..."If the parents don't have a gripe, then why shouid
the state be allowed...to brlnq these people back into court
for review."

Mr. Sadexr concurred with Mr. Porter, saying the amendment was
not wordad closely enough, buf he could think of two areas in
which the state would bhave legitimate interest. The Ffirst
would be if the state were involved in the enforcement of the
order, and the second, if the state had expended sums on
behalf of the child,

Mr. Triggs suggested the bill be amended t¢ be consxstenr with
statutes for handxcapped children.

ASSEMBLYMAN WISDOM MOVED AMEND TO INCLUDE MR. PORTER'S
AND MR. TRIGGS'CONCERNS AND DO PASS

SECONDED BY ASSEMBLYMAN GIHBONS.

Mrg. Spriggs went on record in opposition to the bill, saying
she suggested going after the non-custodial parents who were
in default already.

Mr. Regan pointed out the committee had previously intended to
add a provision allowing the custodial parent to place a lien
in ordex to prevent using bankruptcy as a shield, This was
was not included in the amendment. )

The -chairman responded the protections were. adeguate without
additional language.

tov el
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Roll call on Assembly Bill No. 19§:
YeAS—41.
Navs—Nore.

Absent—Sheerin,
Assembly Bill No. 195 having received a constitutional majority, Mr.

Speaker declared it passed, as amended.
Bill ordered transmitted to the Senate.

Assembly Bill No. 209,

Bill read third time.

Remarks by Assemblyman Callister.
Roll call on Assembly Bill No. 209:

Yeas—41,

Navs—None,

Absent-Sheerin. .

Assembly Bill No. 209 having received a constitutional majority, Mr.

Speaker declared it passed, as amended.
Bill ordered transmitted to the Senate.

Assembly Bill No. 247.

Bill read third time, :
Remarks by Assemblymen Callister, Evans, Swain, Adler, Brookman,

Sader and McGaughey.

Assemblyman Nevin moved that Assembly Bill No. 247 be taken from the
General File and placed on the Chief Clerk’s desk.

Remarks by Assemblyman Nevin,

Motion Jost on a division of the house.

Remarks by Assemblyman Myrma Williams.

Roll call on Assembly Bill No. 247: .

Yeas—27, : .
Navs—Banner, Bogaert, Brookman, Chowning, Humke, Kerns, McGaughey, Nevin,

Price, Regan, Sader, Schofield, Swain, Mr. Speaker-14.

Absent—Sheetin.
Assembly Bill No. 247 having received a constitutional majority, Mr.

Speaker declared it passed, as amended.
Bill ordered transmitted to the Senate.

Assembly Bill No, 297.

Bill read third time,

Remarks by Assemblyman Sader.
Roll call on Assembly Bill No, 297:
Yeas—~41,

Navs~None.
Absent--Sheerin.

Assembly Bill No. 297 having received Va’ constitutional magjority, Mr.

Speaker declared it passed, as amended.

Bill ordered transmitted to the Senate.
- Assembly Bill No. 343.

31
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Sixty-fifth Session
April 27, 1989

The Segnate Committee on Judiciary was called to order by
Chairman Sue Wagner, at 8:00 a.m., on Thursday, April 27,
1989, in Room 2123 of the Legislarive Building, Carson City,
Nevada. Exhibit A is the Mesting Agenda. Exhibit B is the
Attendance Roster, .

COMMITTEE MEMBERS PRESENT:

Senator Sue Wagner, Chairman
Senator R. Hal Smith, Vice Chairman
Sanator Joe Neal

Senator Nicholas J. Horn

Senator Mike Malone

Senator Charles W. Joerg

Senator Dina Titus

STAFY MEMBERS PRESENT:

Jennarfer Srern, Legal Counsel
Marilyn Hofmann, Committee Secretary

ASSEMELY BILL 247 -« Provides for continuing garnishment under

certain circumstances.

testimony of Julien G. (Jay) Sourwine, State Bar of Nevada.

Mr. Sourwine srated the bar supported the concept of the bill,
which provides for a garnishment to be effective for 180 days.
He said he undersiood there was oppesition to the measure, at
Least with respect ¢to the portion which provides payment
collected under the writ would go directly to the garnishor or
the garnishor's attorney. He added the State Bar of Nevada
takes no pogition on that aspect of the bill. Mr. Sourwine
cnt.ped: "It is the view of the State Bar {of Nevada] that
bo=h the judgment creditors and ‘the judgment debtors would be
better served if the writ did not have to be served every time
you wanted to try to collect.” Hg_explained a garnishment 1is
used to collect wages, after a judgment has been rendered, and
cotlection is limited to 23 percent of net disposable
‘earnings. Mr. Sourwine added: “The service of a writ of
garnishment on an every time basis requiras that you carefully
time the service of the writ in order to have it served on an
employer on or immediately before payday. Bvrery time you

1465
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serve [the writ] there are additional charges which are tacked
onto the debt, so the debtor ends up paying a substantial
amount more than the original [amount} of the debt, for the
administrative costs in connection with the writ.,”

Mz, Sourwine indicated the bill, as passed by the Assembly,
allows the writ of garnishment to continue for 180 days after

it is served. He stated: "We think that i1s a reasonable
period of time. If that dogsn't result in complete
satisfaction of the debt, then the writ would have to be re-
served. The State Bar [of Nevada] believes the present

process is far too cumbersome and far too expensive,
particularly for the debtors. We support the measure, without
taking & position on where the money ought to go...we have no
problem with the money going to the sheriff oxr constable...so
that the accounting c¢an be kept by an independent third
party.”

Teétimony of Agssemblyman Matthew Callister.

* Mr. Callister, the sponsor of A.B. 247, explained the bill was
"simply an attempt to reduce the manpower and dollar costs of
what 1 think is & rather archaic system of collecting on
judgments. I think we would do well to adopt the federal
system, which dis the continuing garnishment system...the
system which is employed by most progressive Jjurdsdictions
that have sought to reduce this costly system of service and
ra~service...by c¢reating a much simpler vehicle for th?
collection of indebtedness. We have had success in Nevada
with a continuing garnishment system, which is at present the

vehicle available if you are collecting upon the Uniform Child

Support Act...we koow that it works."

Mr., Callister indicated the committee would hear . testimony
from several constables, "...who view this as a change in
procedure that will . have a net reduction in their
incone...because constables make money off of serving and re-
serving these writs of garnishment, I don't have an easy
answer for you, except to suggest that I think it is better
policy to reduce the burden financially on a debtor who could
not pay his bills to begin with, and as such, has now been
adjudicated a Jjudgment debtor. It is important to reaelize
that this cost is always uniformly passed along to the
judgment debtor.”

Mr. Callister noted in 80 percent or more of the instances
where a person's wages are garnished, "...you now have  his
attention, and if the debt is not satisfied, he will consult
with counsel for the plaintiff...he will structure a voluntary
payment schedule., . That is a bhetter, cheaper, more cost-

1466

33

18



b

Senate Committee on Judiciary
April 27, 1989

Page 3
effective procedure.” Mr. Callister referred to the section
of the bill relating to accounting practices, and stated: “I

can tell you that in Clark County, there is no accounting

procedure going on...there. iz no one in the sheriff’s privil
bureau who is watching the reducing, declining balance. There
is no one totaling that up tn verify, as the garnishments come
through the sheriff's office...if the amount being garnished
or sought is greater or less than the totral remaining balance
due. That doesn't happen. The people who watch that are the
plaintiff’s counsel and the defendant’s counsel. All that the
garnishment passing through the sheriff's office accomplishes,
is ‘a guarantee that there is a paper trail. I would suggest

that same paper trail will still exist....”

Mr. Callister said since the court system 'is incapable of
monitoring payments against a judgment, "...it is a bit of a
red hezrring to say having the payments going directly to the
plaintiff is somehow unsafe...in 80 percent of the cases, that
is what already is happening.® Senator Malone pointed out a
major portion of the income of the various constables comes
from tha handling of garnishmentis. He eaid he beligved in
Clark County the sum of $200,000 per year generated by the
sheriff's office was placed in the county general fund.

Mr. Callister elaborated on the procedure involved in
collecting garnishment funds: -"Under the present system...if
the sheriff must make a sescond trip, pick up {the papers] take
them back to the sheriff's office...the sheriff's office files
the returned writ, separates the check and mails it back to
the attorney's office. It is important to note, that the
procedure does not entail anyone totaling up the checks....”
M. Callister responded +*o Senator Malone's statement
regarding the $200,000 generated by the sheriff's office,
which would be reduced by virtue of passage of A.B, 247, and
said: “My answer would be there is going to be an equivalent
reduction in obligation for work to be performed...the police
department would have better use for those officers...."

~'Testimony of John Sande, Nevada Bankers Asgociation.

Mr. Sande indicated the association would support “...anything
which would expedite the garnisbment process, and provide less

cost to the defendant.”

Testimony of Charlotte W, Shaber, National Business Factors,

inc. Collection Servige.

Ms. Shaber stated she felt the concept of the legislation was
a good one, but there were some CONCErns. She said Mr.
Callister's statement regarding accounting procedures was

14677
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true. She said there was nothing precluding the ability of
the garnishee to send the answer to the writ directly to the
court, indicating the sums collected were forwarded to the
plaintiff, without going through the sheriff. Ms, Shaber said
the other area of concern was the 180-day provision set forth
in the bill. She stated other states had ruled 90 days was
much more equitable. Ms. Shaber added: "1f you have not
caught their attention in 90 days, they are going to be one of
the people that will have to be garnished every time. We are
also concerned with bankruptcies. I1f we keep [the debtors) so
tight for so  long, they are going to seek othex
alternatives...." '

Ms. Shaber referred to the requirement for interrogatories as
a part of the garnishment process, end stated: " These
interrogatories are an sxtra piece of peper that is needed for
nothing. It just costs the employer more time and annoyance.”
She reiterated her opposition to §10 of the bill. Senator
Neal asked Ms, Shaber what would happen an & situation where
an employer is holding a garnishment, and the defendant makes
an srrangement to pay the debt directly to the plaintiff, Ms.
Shaber replied a "Release of Garnishment” is filed and served

upon the employer.

Senator Wagner asked Mr. Callister how he felt about a 180-day
time frameé as opposed to a 9%0-day period of time, Mr.
Callister said the bill as originally drafted, had no cap at
all. He reiterated earlier testimony that in 80 percent to 90

percent of the time, a debtor, after having wages attached:

once or twice, will take care of the debt. He added: "It is
less expensive for the creditor up front, and the debtor
ultimately, to have that kind of arrangement." He said it was
wmportant to remember that the law would not expand or reduce
a persoen’s exemption., Mr. Callister indicated they wished to
create a maximum period of time for those few number of cases
in which a continuing garnishment procedure is necessary. He
concluded: "If you were to make {the provision] %90 days, then
‘we are not making guite as much of a change as we could.”

Mr. Callister referred to §8 of the bill, regarding the
discharge of an emplayee because of a garnishment action. He
said the language had been “lifted” from language which was
already in the uniform child support-collection statutes. He
continued: "At the request of some assemblymen, and over my
preferences, it was substantially reduced. I find myself in
the odd positicn of not now representing the best intecests of
who someone might suspect 1 was...instead I am trying to say,
let's not take some poor guy's job away just because he has
not been able to pay his bills. There was a much stiffer
sanction initially...I had suggested there ought to be a civil
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peralty for an employer who terminates someone exclusively
because he had the bad luck to not be able to pay some bills,
and now has ‘a judgment rendered against him, At the request
of some of my colleagues, ! downgraded thet to the language
[now in the bill], which 1is a generic expression of
legislative intent. I ‘think we need to have something in the
law., You cannot fire somebody just because he was not able to
pay his bills."

Mr. Callister then vreferenced §9.5 of A.B, 247, regarding
priority of claims. He said the problem is not a new one, but
"...one that exists under the present system. For example, in
the area of commercisl litigation.,.when a business fails to
pay one bill, it probably has not paid a lot of bills, and
there will probabily be multiple lawsuits against that
.defendant...it is kind of a race to see who can get his
- judgment first, and attempt to collect on that judgment first.
, Not infrequently, you will find writs...will be served on the
" game day. A judge has to make a determination of who gets the
first crack...under the present law, there is no statute that
deals with that.® He added he believed the judge should be
the arbiter in & multiple-creditor scenario. Mr. Callister
said the language of §9.5, states: "...if the named garnishee
is the subject of more than one writ of garnishment...the
court shall determine the priority...unless the garnishment is
for child support...it shall be given first priority."

Mr. Sourwine referred to earlier testimony by Ms. Shaber, that

the interrogatory provision in the bill should be removed, and.

gaid, "1 submit that is not arpropriate, The writ of
garnishment is used in other situations besides the employment
context...you ¢an serve a writ..,.upon anyone that you think
either is holding property that belongs to the judgment
debtor, or oweg something...you may not be sure. Thege
interrogatories are the way vou find out, because the person
served is obliged to answer and state whether they are
indebted...to the judgment debtor. We don't think it is a
useless piece of paper.” Senator Malone asked if the
interrogatories could be condensed. Mr. Scurwine indicated
gsome of the guestions might be combined, but pointed out that
the proposed amendment added a guestion tQ the
interrogatories, . Mr, Callister stated he joined with Mr.
Sourwine in his opinion. He said he was certain it was a
burden to  an amployer to  have to  respond to the
interrcgatories, but the ‘alternative might be a multi-page set
of interrogateries written by an attorney, or possibly a
subpoena to appear in a courtroom. He concluded: "I think
this remedy is the least expensive and most effactive remedy

we have...."
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Testimony of Fidel Salcedo, Justice of the Peace, Remno
Townghip.

The Judge stated he was not "for or against" the bill, but
wished to set forth the following concerns: "§6.2, regarding
a $3 fee per pay period that the garnishee is entitled
to...how do they collect it or whom do they collect it from?

There is the potential for a hearing...the concerns 1 have are-

the potential hearings, additional to the court; §7.2...again
there are additional hearings created for - the
judiciary..,because we have gituations where employers do not
respond, and the plaintiffs bring actions back to the court;
§9...it 1is great to ‘let the judge make the decision,' but we
have a lot of decisions to make, and this creates another
scenario where there are additional hearings before the court;
§11.4,..there is a potential for many, many hearings to come
out of this one, because we are talking about sending money
directly to plaintiffs. I think I can state with conservatiism
that plaintiffs...in come cases, are not the most reliable
people either...." Judge Salcedo reiterated all of his
concerns dealt with the additional hearings which be believed
would be created by passage of A.B. 247.

Tegstimony of Rod Barbash, President, Nevada Collectors'
Agsociation. ‘

Mr. Barbash indicated his organization was an association
comprised of bill collectors in the state. He sald they were
in agreement with the concept of the bill, but were against
the way it was written. He said ip his office alone, they

send out . over 300 execukions each monthn.. Mr. Barbash
disagreed with Mr. Callister's testimony, and. said when a-
paycheck is attached, “...very few...come back and make an
arrangement to pay." He continued: "If we garnish someone's

paycheck, and it is on there for 180 days, I would be a fool
toc release the paycheck if they did come back and want to make
arrangements. {f I did release it, my compelitor or someone
else with a judgment might come in...I would have to go back
to the end of the line.” He indicated the association
pelieved a 90-day continuing gernishment would be a better

solution,

Mr. Barbash testified his company pays over $5,000 each month
to the sheriff's department and  to the constables for
delivering papers, and added: "When the hill says it has no
effect on local government, I don't agree with that. There is
definitely 3 monetary -effect.....” He wmaid in Washoe County
and other parts of northern Nevada, ",..the constable or
sheriff serves the papers...the emplayers return the money to

their offices...they file an affidavit with the court that
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shows how much was paid, so the court at all times knows what
is geing on.” He concluded he belisgved it would "create a
complete chaotic state in the court, if they didn’'t know what
was going on.”

Testimony of Ernest Nielsen, Washoe Legal Services.

Mr. Nielsen stated Washoe Legal Services was a nonprofit low
firm which represents low income individuals. He supplied the
committee with & prepared statement, which is attached hereto
as Exhibit C. He stated: "My testimony suggests a potential
remedy for what I ses as a major dilemma...that is to amend
A.B, 247 by adding some changes to the current garnishment

wage exemption laws. The changes I am proposing affect the
garnishment exemption in two ways: {1} it eliminates the

regressive nature of the exemption; and (2} it raises the
floor {30 times the minimum wage).” He continued to discuss
his proposal set forth in Exhibit C. He indicated he was
providing it to the committee, ",,.because I think it is a
workable way of addressing one of the negative side effects of
continuing garnishment.,..”

Testimony of Constable  bLouig A. Tabat, North Las Vegas
Townghip.

Constable Tabat provided the committee with & letteér, set
forth herein as Exhibit D, He said he disagreed with Mr,
Callister's testimony that the constable's office "...did not
keep an accurste accounting of the monies coming in...we have
to, by law. There is no way you can keep an accurate account,
when the checks are being forwarded to the plaintiff.” He
reiterated the first and foremost problem with A.B. 247, would
be the revenués lost to the counties. He . pointed oul the
constables are not salaried employees, but rather receive
commissions fram their services.

Senator Wagner asked Mr. Tabat 1f testimony such as his had
been offered to the Assembly Committee on Judiciarxy. He
indicated he had forwarded copies of his letter to the
committees, and other constables had testified.

Testimony of Conatable John J. Hart, Reno Township.

Constable Hart handed the committee a short statement)

attached hereto ss Exhibit E. He added: “"We beat this bill 2
years ago in the committee, and we thought we were through
with ie.*" He said he had contacted all the constables in

Washoe County, and they were all against A,B., 247. Constable
Hart said he did not believe the bill was falr to the low
income workers, because “,..it will hit every- paycheck they
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get.” He also said the constaebles are responsible for
transferring the funds collected to the plaintiff, °...and I
can't see any bett 'r way."

Testimony of Constable Daniel R. Ernst, Sparks Township.

Constable Ernst presented to the committee a letter, dated
April 21, 1989, which is attached as Exhibit F. He then
showed the committee & copy of the interrogatories referred o
in esarlier testimony (Exhibit G), and said he believed they
were "very simple.” He reiterated the constable's office is
in "total control...and knows what 1s going. on." He added
they know the entire procedure for doing garnishment actions.
The constable also mentioned testimony regarding a state law
dealing with the firing of an employee because his wages have
been garnished. Constable Exnst said there was no state
.Jaw, but vrather a federal law governing this issue. He
concluded by asking the committee to please read the letter he
had provided to them (Exhibit F). '

" Testimony of Lieutesent (it.) Randy Oakes, Clark County
Sheriff's Office.

He said the Clark County Sheriff's Office, Civil Bureau,
estimates a fiscal impact, Lif A.B. 247 is passed, in excess of
$100,000. Lt. Oakes stated he believed their other concerns
had been addressed in earlier testimony. In response to a
gquestion from Senator Malone, Lt. Oakes said there were deputy
sheriffs assigned o the civil bureau, who were hired
specifically to handle the service of garnishment actions.
Senator Malone pointed out "...they were not taking anybody
off rhe street to do this process,” and Lt., Oakes agreed.

Testimony of Sergeant (Sgt.) Marc J. Fowler, Washoe County
Sheriff's Office, Civil Section.

sgt. Fowler indicated most of the department’s concerns had
been brought up "...by everyone who has spoken in oppusition.®
He also referred to the matter of interrogatories, and said he
pelieved thev were a necessity, but could be written moxe
simply. Sgt. Fowler said they have a lot of guestions arise
from employers who do not understand the legal terminology.
He also stated his office accounts for the money they receive,
Sgt. Fowler also indicated they felt their concern was baing a
'"mediator” between the parties involved, so there would be an

accurate accounting.
Mr. Callister asked to respond briefly to some of the points

set forth by opponents. He stated: "Other than the
‘opposition from Clark and Washoe County, which I did not have

1473

39

24



Senate Committee on Judiciary
April 27, 198%
Page 9 i

on the other .side, I pretty much anticipated most of the
comments...l think it is important to not be fooled...to
understand how the system operates. A number of questions
have been raised about accountability. I would ask anyonse
here to show me a copy of a declining halance ledger card that
is maintained." One of the constables present indicated he
would provide that to Mr. Callister. Mr. Callister reiterated
he was not aware that was routinely done. He continued to say
language needs to be adopted to deal with the “priority
problem," and - stated: “f think you have heard adequate
testimony here today that there is no statutory law dealing
with the priority problem...I think that shows the need. The
‘first come, first served' rule strikes me as rather unjust.
I think there needs to be some statutory language to address
that." Mr. Callister indicated the 180-day period set forth
in the bill might be reduced to 90 days. He said there might
be some sense in “...reducing the gaps of time that would
exist in the paper trail...but I think if you go much below
100 days, you run into a problem of making the statute, as
proposed, meaningless.”

Mr. Callister concluded: “Finally, I think we have to address
what is the obvious confrontation here today. There has bean
some intimation that this is special interest legislation,
because attorneys have to pay this cosi. I would suggest to
you exactly the reverse. This is a cost...that statutorily is
passed on to he who can least afford it...the judgment debtor,
who could not pay his bills....” He stated: "As policy
makers, we need to look te who the real special interest
ig...those who reap a financial benefit on the backs of the
poor.” With respect to earlier testimony of Mr. Nielsen
regarding the exemption issue, Mr. Callister responded: "This
bill does not deal with exemptions. - It doesn't try to reduce
the amount ¢f anyone's exemption. This legislation focuses on
the procedure for garnishment...it doesn't change the amount
of the garnishment. My suggestion is, if there is & problem,
in Washoe County or elsewhere, that ought to be dealt with in
a separate bill that addresses the exemptions per se. [ don't
want to get what I perc¢eive to be a fairly clean-bill targeted
to accomplish one goal, confused with & separate side
issue,..."

There was no further testimony, and the hearing was cl.sed on
A.B. 247, ) ’

PR Ve A ARY
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TESTIMONY
: BEFORE SIHATES JUDTCIARY COMMITTES
COUCERBING aB 247 - CONPINUING GARRISHMENT
APRIL 27, 1289

Prepared by Brnest X, Hielsen
Washoe Legal Services
630 Tahoe Street
Reno, Mevada 89509
702/329-2727

Generally I support AR 247. The -~ontinuing garnishment
avoids th 35 garnishment fee (in Justice Court only) plus cost
of service (£10-5135) associated with gach garnishment which
simply gets pazsed on to the debtor,

Sowever, it was not until this bill passed out of the
Assembly that 1 was educated about a serious side offect of &
continuing garnishment.

rrently because of the non continuous nature of
garn $ﬁﬁ°nt {at least in Washoe County) a weekly wage earner may
he ~ubject to a garnishment only once in every threa weeks. My
office staff haz looked into why this is. It doesz not appear to
be the required result. However, at least the Reno Justice
Court refuses to process a subsequent garnishment until the
preceding one is complete. Regardless of whether that is an
appropriate process, the unfortunate result in Washoe County will
be that the weekly wage earher will now have their check
garnighed every week. Sven though continuons garnishment does
not erode lesal protections, it does change the status quo such
that up to three times the amount formerly garnished will now be
garnizhed,

We propose an amendment to AB 247 (e.g. H.R.S. 31.295 and
K.R.8. 21.090). We wrefer the proposal descoribed in I. :

I
Tnis ficrst approach makes the nevw exemption floor 1850% of

the minimum vage times 30 (150.75). Only 25% of the dollars above
that 150% floor could be taken.

N.R.S. 31.295 ~ Maximum amount of earnings subiject to
garpishment.
3. Az used in thic zgetion, the term "disposable earnings®

means “het part of the eﬂrnlnga OF any person remaining
aftey ohe deduction from those earnings of any amounts
raguired by law to boe withheld.,

2. The maximum amount of the agqregate disposable earnings 2f a

person whieh are subject to qarn:ahmenf may not exceed {(a)]
-25% of his disposable earrnings In ezcess 0f 150% of 30 times
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the fedes
6la) (1) of Phg cpdelal Fg;g gggg; g;gagggég act of ; §§ in
ffect at tha ki the le for the relevant
pay period, {:; or (b} tho anounL by which his disposable
sarnings for each wesk of that period exceed 150% of 30
times the federal minimum hourly wage prescribed by Section
{a) (1} of the federal PFair Labor Standards Act of 1938 in
effecf at the time the earnings are payable, whichever is
less. ' :

N.R.S. 21.050, Property Exempt from Execution,

g™  One .;m:.ga,‘ m.ﬁamwecnt M wmhgmmm
hourly vage prezcribed by Section $(ar{l) of the federal
F§n; nggg sgggg gdﬁ Act of ig;g in effect at the time the
garnings are pavable plus 75% of the disposable earnings of
g Jgdgment erggg Qgggng this period which exceed 150% of 30
times minimum he degcgggg above. [Por any pay
period, 75% of the dlsposable earnings of a judgment debtor
during this period, or for each week of the pericd 150% of
30 times the minimum hourly vage prescribed by Section
6{a) (1) of the Faderal PFair Labor Standards Ret of 1938 and
in effect at the tiwe the earnings are payable whichever is
greater.] The exemption provided in this paragraph does
not appiy in the case of any arder of a court of compstent
jurisdiction for the support of any person, any order of a
court of bankruptcy or of any debt due for any state or
federal taw. As used in this paragraph, “disposable
earnings” means that part of the earnings of a Jjudgment
dubtor remaining after the deduction from those earnings of
any amounts required by law, to be withheld. ..

1

Thiz second approach makes the exemption floor simply the minimon
waya 1ﬂns 30 (100.507. Only 25% of the dollars above that floor
could be taken.

H.R.S5. 31.29% ~ Maximum amount of earnings subject to
garnishment. :

1. As used in this section, the term "disposable earnings®
means that part of the earnings of any person remaining
after the deduction from those earnings of any amounts
reguired by law to be withheld.

2. The maximum amount of the aggregate disposable earnings of a
pzrson which are ﬁuhgect to garniaQWQnt may not exceed {[(a)]

25“ of his dlspooable sarnings ;nwg&gmyade;gmxg
federal minimum hourly wame prescribed by a@gt]OQ 6(a) ") of
gh@ Federal Fair Labor Standards Act of 1938 in effeckt ak
Lhe bLime the earninagz are pavable for the relevant pay

period, [; or (b) the amount by which his dlSPOu&ble
earnings for aach week of that period excead 30 times the
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C.federal minitum hourly wage prescribed by Sectleon &

of the federal Fair Labor Standards Act of 1938 in @ﬁ.{ij
the time the earnings are payable, whichever is less.]

N.R«$. 21.090, Property Bxempt from Execution,

2 disposable sarnings a i ! ]
period which exceed the 30 times minimum hourly wagse
i ve. [For any pay period, 75% of the disposable
garnings of a judgment debtor during this period, or for

"sach week of the period 30 times the minimum hourly wage

prescribed by Section #(a)(l) of the Federal Fair Labor

Scandards act of 1938 and in effect at the time the earning®
are pavable whichever is greater,] The exemption provided
in this paragraph does not apply in the case of any order of
a court of competent jurisdiction for the support of any
person, any order of a court of bankruptcy or of any debt
due for any state or federal tax. As used in this
patagraph, “disposable earnings” weans that part of the
earnings of a judgaent debtor remaining after the deduction
fiog ngse garrings of any amountg required by law, to be
withheld... . .

Iz

Justificationg for the Proposals in I and 171

A,

B,

Justification foxr fI:

1. Regressive nature o¢f current exemption e.g. marginal
dollars over $100.%0 per week up to $134 are fully
garrished and than it levels off at 25% of each dollar
greater than S134.

a2, Continuous garnishment has the effect of garrnishing
weekly wage zarner weaskly rathev than once every three

waeks or so according to information gathered in Washoe
Ceunty.

additional Justcification for Proposal I:

3. The federal fLloor has not changed for years. The cost
"of living, however, has increased (at least 130%),

mherefore, it is appropriate to increase the flooy to

make norial costy of living affordable.

4. Mevada's costs including housing costs, are very high
realakive to persons at or near poverty level. FPFor
ewample, the grossz wage of a family with a single full
time wage earner at minimum wage is slightly lems than
$7,000.00. The gross wage of a family with & single
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full time wage rarner at 150% of ninimum wage is near
$10,500.00. Por a three person housshold that is just
slightly above 100% of the poverty level. The poverty
lavel for a family of three ig $10,060.00.

Given the discussion concerning the minimum wage taking
place at both the state and federal level, we could, regarding
Option I, substitute "$150 or 30 times the minimum hourly wage,
whichever is greater,” for "150% of 30 times minimum wage."

Algo, we think that since the cost of living rises more
guickly for poor people than it does for the average consumer,
that the figure 150% of ainimum wage rather than 130% of wminimum
wage (which would he dictated by the increase in the consumer
price index since 1981) is appropriate., 1981 was the last year
the federal minimum wage was adjusted.
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& LOUIS A, TABAT

.

CONSTABLE

CONSTABLE'S OFFICE
NORTH LAS VEGAS TOWNSHIP
1916 North Bruce Strest
North Las Vegas. Nevada 839030

April 14, 1989 o

TELEPHONE
Uiy 4557800

SHOULD THIS BILI. PASS, CLARK
(COUNTY STANDS TO LOSE ARODUND

Sepator Thomas J. Hickey
Capitel Qomplex
Legislative Building

C/0 Mail Raoom .
Carson City, Nevada 89710

RE: CHAPTER 31 NRS, AB 247,
SECTION 2

I feel that AB247 is a one sided bill and not enough
thought has been given to the impact it would have on the
Justice Courts, District Courts, Constable Office's,
Sheriff's Civil Bureau, or the State in general.

If the private process servers were allowed to serve wage
garnishments you can be sure that this bill would never
have been put before you.

A wage garnighment is a court order which only a
Constable or Sheriff can serve. A service fee and
mileage fee is charged for each execution served which
generates revenue for the constables office, sheriffs
office and county. If only one wage garnishment is
served on each case it would drastically cuf revenues and
among other things cause a personnel .lay off.

This bill also says that employers would send checks
directly to the plaintiffs rather than going through the
Constable or Sheriffts office. This would raise many
questions such as: who is to keep the records of the
accounts? The plaintiff, the defendant, the employer?
Who provides the infarmation to the court? Will the
information be kept up to date, will it be correct? What
happens when a garnishment is paid off? Is the employer,
or the plaintiff responsible to notify the court? What
ig to take place if they don't? What if their records
are inaccurate?

What happens when a defendant goes to buy a house or try

to establish credit and the credit reports (such as TRW)

. show judgments against him which he thought had been

satisfied but the responsible party (whoever that might
be) has neglected to contact or file the proper paperwork

155,000 DOLLARS PER YEAR IF
NOT MORE IN REVENUES FLUS
COMMISSION FEES, FOR CONSTABLE
AND HIS DEPUTIES. THIS BILL
WAS SUBMITTED BY ASSEMBLYMAN,
CALLISTER, WHO IS A ATTORNEY
HEPRESENTING COLIECTION AGENCEYE.
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with the court?

As it is now, only one garnishment can be honored by an
employer per pay period. If this bill is passed changing
a ona time garnishment to a continuing writ and more than
one person or company has a judgmant against a defendant
the employer would honor the first garnishment they
receive leaving the others out of receiving any of theiy
money until the first persons garnishment ig paid in
full. Tt is understood that this bill would put a six
month cap on the garnishment. Now, how are the other
creditors going to know the six months are up (think of
the record keeping) and what is to keep the present
ereditor from turning around and immediately refiling on
the defendant again leaving the others out in the cold
and who 1s to decide which creditor is next in line to
file their garnishment?

Another consideration for rejection of the bill AB247 may
be compassion to the defendant himself, If Writs of
Execution were to stay the way they are it gives the
defendant a breathing period so to speak to keep up with
their rent, util. etc. before beinyg executed upon again.
If the Legislature decides to pass AB247 it can and will
cause some real hardships upon the defendant., It is
rough for a person who is down and out to keep up his
rent., utilities and every day living expensas when every
check he receives has & big cut out of it due to a wage
garnishment., The fact is that they are being attached
because they do not have enough money to pay bills in the
first place.

officer Lou Lust of Phoenix, Arizona stated that theixr

Legislature adopted a one time Writ of Garnishment
procedure about 1 year ago and it has caused nothing but
utter chaos for everyone concernad. Some of the problens
they are canfronted with are:

#1 Approximately $180,000.00 loss in revenues for
the county. )

#2 Small businesses as well as large aren't able
te comprehend the law so are being penalized
ag they now have the responsibility of being
the collection agency.

#3 Locks out all other creditors completely until
garnishment is paid in full and in some
instances that can take years.
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#4 - It has come to the point where even attoraeys
do not want to be bothered with wage
garnishments. ’

Officer Lou Lust is happy to talk to anyone who wishes
to know how the 1 time garnishment has affected Arizona.
You can reach him at (602) 967~1569 or (602) 261~5958.

The passage 0of this bill should be stopped. The
repercussions would be astronomical.

Sincerely,

:&72;u9' é\:;Z:izféﬁh

Louis A. Tabat, Constable
North Las Vegas Township

47

32



JOHN J. HART
Constable of Reno Township

VW ashor Gunuy Courthuitise
BOBOX (30
BENU, NEVADA 89120 45 2N

April 24, 1989

T0: Sue Wagner, Chairvoman Senate Judiciary Commictee
Hal Smith, Vice Chajrman
Mike Malone, Member
Charles Joerg, Member
Joe Neal, Member
Nick Horn, Membeor
Dina Titus, Member

The Constables of Washoe County are opposed to the passage of
Assembly Bill #247 which asllows for continuing garnishment until the
amount demanded in the Writ is sacisfied.

1t is our contention that the present system of serving garnishments
is fair to both the plaintiff aud the defendant and should not be changed.

FROM: John J. Hart, Constable Reno Township
Dan Ernst, Constable Sparks Township
George Powning, Constable Verdi Township
Russ McKlem, Constable Incline Village Township
bave Cavter, Constable Gerlach Township
C.E. Polfus, Constable Wadsworth Township
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april 21, 1989

Senate Legislative Commitctee
Capitol Complex

Legislative Buillding

Carson Civy, Nv 89710

Re: AR247

Dear Senators,

AB247 provides for contimuing wage attachments aga inst debtors who have
heen sued in courr due to non-pavrent of outstariing debts.

On the aversge 50%3-70% of rost cases filed 'w creditors are for medical
experses. Most of the cefendants have little or no wedical insurance and the
expanses incurred are usually for minov children.

Nevada's garnishment laws at the present time, call for a one time wage
attachment. These debtors are paying 25% of one paycheck, leavim the balance
of their checks to pay rent, utilities, food arg child care. If AB247 were to
ne snacted, the debtor would lose 25% of his or her ronthly income.

Currently, it is not uncawron for a debtor to contact che garnishirg
plaintiff, make arrangements for regular monthly payments ard veceive a
release of attachment. Urder the proposed AB247, the Plaintiffs wild not be
willino to rake arrargements for releases and payrent plans as they would
stand a chance of lesirg their place in line should another Plaintiff have a
judgment against the sare debtor. In many cases, there is more than one
Plaintiff competing for the sarme deferdant's paycheck. vhy would a Plaintiff
want to risk lesing his ability to collect from the deferdant, for up tw 6
months, by teking a defendant’s word that he will keep up the payrent
arrargement. The deferdant would be pushed into a corner in which he cauld
not escape. ‘

Losing 25% of one's take home pay will not onlv make it imcossible to
meet any cther medical bills incurred, it would also rake it impossible for
many of them to pay their everyday livirg expenses, thus pushing them further
and further into debt. Many will be unable to fend off landlords demanding
payment of rent, and will be faced with eviction frem their homes, therefore,
ceusing the overloading of the court calender. This is done in a desperate
attampt to retain thelr shelter as long as possible. They will be forced to
either quit their joks, File bankruptey, skip town or go on welfare. tow who

pays? "The taxpayer.”

(SN
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Most of the people who are being garnished are in debt because they
simply do not have the funds to pay. Granted, there are a few that are in debt
due to their own excessive spendirg on non-necessities ard unpaid credit cards
etc., but they are the mipority. The pecple that will be hit theé hardest will
be the ones that are already at the erdd of their financial repes, If the
averaqe defendant had a nommal teke home pay of $800.00 rey ronth and then hed a
continuimg garnishment hit their check, they would be losing $200.00 each month.
Who ¢an live on the rewaining $600.00? why should they contirue to'work if they
have children to support? They ceuld not begin to pay for child care. It would
be much easier to go on welfare and have their living expenses paid. At least,
t{\\ev would not have to worry about havirg a roof over their heads ard food on
the table. '

Ancther group of individuals stould also be tzken into account., There
is & small percentage, 15%~20%, who are not enly heing carmished dua to civil
judcsencs, but, they are algo paying fines for court citstions and other
criminal racvters., Wiat harens vhen one of these individuals fimds his paycheck
beirg contimally oamished and has to chocse between a court fine and eating or
pavimg rent? If the court fine doesn't get paid, and the individual is jailed
on a bench warrant, unable to post bail, once mjain, who pays? The Courts will
be wnable to collect their fines, the plaintiffs will not get paid and the
vaxpayer will now pay the livirm expenses of these peocple.

It is impossible to see who will benefit fram passace of this bill. It
may save the debtors the ccets of having a plaintiff refile for each attachment.
However, if the deferdant is unable to reet other obligations due to a
contirually short paycheck, he will have nore law suits filed zgainst him and
will incur more leqal expenses as a result.

The plaintiff will be at risk of lesing assets to attach should the
debtor be pushed into guitting his job to escape the contimuing hardship or
resort. to barkruptcy. Goverrment revenues will go down due to the extreme
decrease in the issuance of attachments. The Sheriffs and Constables will lose
work due to the decrease of writs to be served.

Finally, who is to keep the court informed of the status of an attachment

since the money will be going directly to the Plaintiff. Are they to report to
the court each and every time they receive a payment fram an employer? The
Courts already have problems with Plaintiffs failirg to file a satisfaction of
judgrent. Occasionally, an avployer will take out the normal 25% from the
employee’s maycheck, not noticing that the balance due is less than the 25%
mardated. Yho is going to rake sure the plaintiff refunds the excess to the
deferdant?

There are too many problems with AB247 as it stands. Passade of this
bill would result in uvtter chacs for all parties imvolwed. Please consider the
abewe, when deciding vhether or not o sign this bill into law.

Regpect fully yours,

—
p , o « -
z a5 .
/'(/.f’/rr Er // 7 e
g~
P

Tl

Daniel P. Eynst
Constable, Sparks Township
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

‘Bixty-fiftn Bession
May 24, 1983
The Senate Committee on Judiciary was called to order by
Chairman Sue Wagner, at 8:C3 a.m., on Wednesday, May 24, 1989,
in Room 213 of the Legislative Building, Carson City, Nevada.

Exhibit A is the Meeting Agenda. Exhibit B is the Attendance
Roster.

COMMITTEE MEMBERS PRESENT:

Senator Sue Wagner, Chairman
Sanator R. Hal Smith, Vice Chairman
Senator Joe Neal

Senator Nicholag J., Horn

Senator Mike Malone

Senator Charles W, Joerg

Senator Dina Titus

STAFF MEMBERS PRESENT:

Jennifer Stern, Legal Counsel
Marilyn Hofmann, Committee Becrebtary

ASSEMBLY BILL 507 - Expands circumstances undexr which estate
for vears may be encumbered by deed of

trust.

Testimony of Julien "Jay" Sourwine, State Bar of Nevada (State
Bar). : .

¥Mr. Sourwine stated A.B. %07 had been requested by the
pusiness Law Committes of the State Bar, and was approved by
‘rhe Board of Governors of that organization. He said it
addresses a “somewnat obscure statute” that restricts the
ability to take a lease as security. Mr. Sourwine indicated
- the language of the statute presently requires that a lease,
or any document creating an eéstate for years, must
specifically allow it to be taken as security, a subject which
is not .normally addréssed. He said lessees usually feel they
have a right to encumbér their leagehold interests, unless
they have specifically bargained on that subject with their
landlord. Mz Sourwine stated many large flinancing
transactions, will frequently involive lease financing.

2083
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Senate Committee on Judiciary
May 24, 1989 i

5 Page 6

ASSEMBLY BTLL 247 ~ Provides for continuing garnishment
g under certain circumstances,

Senator Wagner asked Assemblyman Callister to¢ discuss the
amendments which the committee had received pertaining to the
bill. Mr. Callister apologized for not providing the
amendments at an earlier time. He reminded the committee of

. his earlier Lestimony: "The notion of continuing garnishment
would be as follows: the garnishment would be served upon the
judgment debtor by the existing court officers, whether that
is a constable or a sheriff...that garnishment would then
remain in effect in perpetuity urtil it was paid off,..under
the original proposal, each time the pay period came up, the
funds could be sent directly to the counsel, as opposed to
siphoning back . through the court. After careful
consideration, and meeting with representatives of both Washoe
County and Clark County. 1 have agreed to make the fallowing
proposed amendments:

1. The garnishment would still be served by the

appropriate court officer...the constable or

D sheriff...however, it would have ¢ cap of 4 months...120
days...?

2. The funds would always come tack via the court...;

That substantially reduces the financial impact of the
pill...."

Mr. Callister indicated he had spoken with representatives of
the Washoe County Sheriff's Civil pivision, and “...they think
that is an acceptable proposal." He said the Las Vegas
Sheriff's Civil Division, “...can also live with it. ©No cne
is anxious to reduce their total work load in fea: it will
have an impact on  their jobs...1 c¢an understand that in
relationghip to the constables...l cannot help but admit this
is going Lo reduce the number of services [of process]...all I
can do is urge the members of this committee to remamber that
the cost of. those multiple sexvices is, in each instance,
passed along to the judgment debtor...the parson who couldn't
pay his bills to begin with.,..."

genator Neal referved to certain amendments requested by
washoe County Legal Services. Mr. Callister said thet
organization had filed a class action suit iu the United
States District Court, naming the county clerk of each of the
various counties in the state, seeking to have the entire
garnishment process determined tu be unconstitutional for lack
of adequacy of notice. M. Callister indicated he had spoken

. RLGLE
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Senate Committee on Judiciary
May 24, 1989

D Page 7

to the representatives of Washoe County Legal Services. He
said: "There is & possibility I may heave to come back Lo this
committee, presuming that A.B. 247 meets with your favor, with
some nominal amendments that do not desl with that .ssue at
all...but that I would want to tack on because . want to
clarify the garnishment procedure in total...but at this point
in time that is on the sidelines...it will be dealt with in a
judicial setting.”

Sendtor Wagner asked Mr, Callister if she should hold A.B.
247, so it could be used as a *vehicle® for the amendmznts he
was discussing. Mr. Callister answered: "1f there is an
appetite to move the bill with these amendments, I think we
ought to...as you are aware, the state bar has also intreduced
its own version of a continuing garnishment {legislationj...l
would not have introduced mine, if I had kncwn they wire going
to do the same. I think it is in the best interest of this

bill to move it out....'

senator Neal asked Mr. Callister if he had talked to the

representat.ves of Washoe County Legal Services, .. .10 see
"what it would take to clear this up?" Mrx. Callister stated
their concern was not the issue of the ‘“continuing
9 garnshment," He said he believed they agreed continuing
garnishment was less expensive for the type of ciientele they
represent. He continued: "Their concern is...in Washoe

County, for whatever reason, st least in the Justice Court in
Washoe County, there has been a limitation imposed by one or
more of their justices of the peace on the number of times you
can garnish a paycheck wathin a monthly period. That is not a
function of what 38§ in our statute...it is just some, in my
estimation, an aberration, and I don't think it deals with the
same issues at all...but, they don't like the idea of the
possibility that a- continuing garnishment may have the net
effect of allouing more garnisnments per month...but because
they have some -udges who deal with it differently.” Mz .
Calligter pointed out he has not asked for any changes to the
exis+ing exemption laws. He reiterated: “Therxe is notbing in
this bill that will have any impact on the state and federsl
exemptions...this bill does not impose any change whatsoever
on the amount of & Jjudoment debtor's salary that is available
for execution or collection....”

There was no further discussion regarding *the proposed
amendments to A.B., 247. -
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MINMUTES OF THE
SENATE COMMITTEE ON JUDICTARY

Sixty~fifth Session
May 31, 1989

‘*he Senate Committee on Judiciary was called to order by
Chairman Sue Wagner, &t 8:10 a.m., on Wednesday, May 31, 1989,
in Room 213 of the Legislative Building, Carson City, Nevada.
Exhibit A is the Meeting aAgenda. Exhibit B is the Attendance
Roster, '

COMMITTEE MEMBERS PRESENT:

Senator Sue Wagner, Chairman’
Senator R, Hal Smith, Vice Chairman
Senator Joe Neal ’
Senator Nicholas J. Horn

Senator Mike Malone

Senator Charles W. Joerg

Senator Dina Titus

STAFF MEMBERS PRESENT:

Jenpifer Stern, Legal Counsel
Judi Bishop, Committee Secretary

BILL DRAFT REQUEST 14-2110 - Extends period - in  which Lo
: prosecuts sexual abuse of child.

SENATOR HORN MOVED FOR COMMITTEE INTRODUCTIOMN  OF BDR 14-

2110. _
SENATOR SMITH SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY. { SENATOR NEAL WAS ABSENT
FOR THE VOTE.}

% & k% k % x k k Kk ¥

. SENATE BILL 480 -~ Prohibits abuse, neglect or exploitation of
: mentally retarded persons, : .

Testimony of Brian Lahren, Administrator for the Division of

Mental Hygiene end Mental Retardation (MHMR), and Manual Wedge,

AAministrator of the Washoe Association for Retarded Citizens.
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Senate Committee on Judiclary \
May 31, 1989
Page 19

SEMATOR JOERG SECONDED THE MOTION.

Discussion ensued as to the proper way tco delete the language on

lines 22 through 27, Ms, Stern gsuggested new language,
reciting: : '

You could state ‘'this interference with state laws has
been caused by the federal courts, whoge process of
review is extended and repetitive,' because I think
you took offense to the term dilatory., ‘as illustrated
by the case Neuschafer ve. Whitley.'

SENATOR SMITH WITHDREW, HIS MOTION TO AMEND AND DO PASS
A.J.R. 32. . :

/
SENATOR JOERG WITHDREW HIS SECOND.

k kK X k kK Rk % k Kk %

SENATOR SMITH MOVED TO AMEND AND DO PASS A,J.R, 32,
AMENDING LANGUAGE ON LINES 22 THROUGH 27 AS PER RECOMMENDED
BY LEGAL COUNSEL.

SENATOR JOERG SECONDED THE MOTION.

Senator Titus registered her objection to this bhill, pointing
out there have been several bills slready enacted which allows
speedier state processing. She added this is inappropriate as
habeas corpus s one of the few rights which is actually in the
body of the constitution, not added by ameandment, Senator Titus
advised she could not support this bill, ’

THE MOTION CARRIED. . (SENATORS HORN AND NEAL WERE ABSENT
FOR THE VOTE. SENATOR TITUS VOTED NO. ) :

% ok ok ¥ ok K Kk Kk K &

SSE“BLY BILL 247 . - Provides for continuing garnishment under

certain circumstances.

The Chairman requested Mg. Stern to explain tne  proposed
amendments, which had previously been distributed to the
committea. Ms. Stern directed her comments on the amendments to
the first reprint, lLine 16 of page 1, deleting 180 days and
reducing that figure to 120 days, so that the writ -of
garnishment would continue for 120 days rather than 180 days.
Also, on page 4, she said the entire soction 11 would be deleted
and replaced with a new section 11 which would require  that,

P
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Senate Committee on Judiciary
May 31, 1989
Page 20

within 5 days after receipt of actual notice of the levy, it be
served on the sheriff and judgment creditor.

SENATOR JOERGC MOVED TO AMEND AND DO PBASS A.B. 247, PER
AMENDMENTS REFERRED TO ABOVE BY MS. STERN. : )

SENATOR SMITH SECONDED THE MOTION,

THE MOTION CARRIED. { SENATORS HORMN AND NEAL WERE ABSENT
FOR THE VOTE, SENATOR MALCNE VOTED NO.)

Senator Joerg etated, "Let the record show one more time we

helped the little guy." The Chairman also requested the recoxd
show the committee has helped the working pexson.

* k k Kk Kk Kk X % % *

ASSEMBLY BILL 296 =~ Adopts Uniform Premarital Agreement Act,

SENATOR TITUS MOVED TO DO PASS A.B->296.
SENATOR JOERG SECONDED THE MOTION.

THE MOTION CARRIED. { SENATORS HORN AND NEAL WERE ABSENT
FOR THE VOTE.}

dk Kk kK K % K K& Kk K %

There being no further business to come before the committee,
the hearing was adiourned at 10:20 a.m.
" RESPECTFULLY SUBMITTED:

{ “'*} B _:{27 < .’.‘
- AUl [ ---,cﬂﬂf?/,g::}f)

JUL BISHOP,
Cofmittee Secretary\.

APPROVED:

// 3 i

7 /o

Aot gt I
SENATOR SUE WAGNER, Chairman

/.
DATED: e ) SO 5
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Sixty-fifth Session
June 2, 1989
The Seﬁate Commitsee on Judiciary was  called to order by
Chairman Sue wWagner, at 8:00 a,m., on Friday, June 2, 1989,
in Room 213 of the Legislative Building, Carson City, Nevada.

Exhibit & is the Meeting Agenda. Exhibit B is the Attendance
Roster.,

COMMITYEE MEMBERS PRESENT:

Senator SBue VWagner, Chairman
Senator R. Hal Smith, Vice Chairman
Senator Nicholas J. Horn

Senator Mike Malone

Senatoer Charles W. Joerg

Senator Dina Titus

P

COMMITTER MEMBERS ABSENT:

Senator Jeoe Neal (Excused)

STAFF MEMBERS PRESENT:

Jennifer Stern, Legal Counsel
Marilyn Hofmann, Committee Secretary

ASSEMBLY BILL 552 ~ Reguires order for support of child to
include order for withholding or
assignment of wages and commissions

of responsible parent. .

Tegtimony of Nanecy Angres, Deputy Attorney Gensral, Welfare
Division, State of Nevade; and Ko, 2zunino, Chief, Child
Support Enforcement Program, Welfare Division, State ot
Nevada (Welfare Division}.

M. Angres stated A.B. 332 was designed to nmeet federal
reqguirements which were newiy enacted in October 1988, as part
of the Family Support Act. She said those requiremgncs stress
the collection of child support, to assist families who are on
welfars, become independent. Ms. Angres provided the
committee with a document containing .an explanation of the
Family Support Act of 1988 (Exhibit C}. She said two issues
are being addressed in  A.B. 352, "Immediate  Income
Withholding, " which must be in effect by November 9, 1990, and

2259
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Senate Committes on Judiciary
June 2, 1989
Page 9

ASSEMBLY BILL 247 -~ Provides for continuing garnishment

under certain circumstances.

The Chairman discussed an amendment to the bill, which
addresses the concerns regarding the collection of funds,
which will Dbe processed through the sheriffs' offices,
Senator Wagner also indicated the continuing lien on wages
would be set at 90 days. The committee approved the

~amendment.

ASSEMBLY BILL 389 - Requires payment of restitution to victim
of crime as condition of parole.

SENATOR TITUS MOVED DO PASS A.B. 389.
SENATOR HORN SECONDED THE MOTION.

THE MOTION CARRIED. (SENATOR NEAL WAS ABSENT
FOR THE VOTE.)

LR S I 2 R

ASSEMBLY BILL 458 - Revises provisions governing approval for
adoption or relinguishment of child for

adoption.

Jennifer Stern reviewed the provisions of the bill, and
indicated. it would reguire the consent of a legal custodian,
if any., to a specific adoption. Senator Titus indicated she
believed. the intent was to keep foster parents from
circumventing the adoption procedure.

SENATOR JOERG SECONDED THE MOTION,

The committee resumed a discussion of the bill, Senator

Malone stated if a foster parent had takeén care of a child for.

a Jlong period of time, "...there 1is no reason why a
grandparent, or anyone else, should be able to step in and
adopt the child, Senator Wagner indicated she was not certain
that was the intent of the legislation, She suggested the
committee summon the sponsor of the bill, Assembliyman Jane
Wisdom, for the purpose of additional testimony. .

Testimony OF Assemblyman Jane Wisdom and Thom Rijey, Chief of

Social Services, Nevada State Welfare Division.

Mr., Riley reviewed A,B. 458: “What the bill does...before you
can file a petition to adaopt a child, you need to have the

Loy
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MINUTES OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty~fifth Session
June 7, 1989

The Assembly Committee on. Judiciary was called to order by
Vice Chairman, Gene Porter at 8:10 a.m. on Wednesday, June
7, 1989, in Room 240 of the Legislative Building, Carson
City, Nevada. Exhibit A is the Meeting Agenda, Exhibit B is
the Attendance Roster, .

MEMBERS PRESENT:

Robert M. Sader, Chairman
Gene T. Porter, Vice Chairman
John C. Carpenter
" . Vonne Chowning
Renee L. Diamond
Robert E. Gaston
“James Gibbons
Bill Kissam
Mike McGinness
John Regan
Gaylyn J. Spriggs
Vincent L. Triggs
Wendell P. Williams
Jane A. Wisdom

STAFF MEMHAERS PRESENT:

None

OTHERS PRESENT:

Capt. Enrico Togneri, Washoe County Sheriff's Office
pan Reiser, Deputy Attorney General, Gaming Division
Lawrence Semenza, Nevada Trial Lawyers' Association
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Minutes of the Nevada State Legislature
Asgsembly Committee on. Judiciary

Date: June 7, 1989

Page: %

THE MOTION CARRIED UNANIMOUSLY.

ASSEMBLY BILL NO. 247 - Allows for continuing garnishment
] ' e until amount dJdemanded in writ is
satisfied.

Discussing the Senate Amendment No. 1094 to A,B. 247, Deputy
Legislative Counsel, Jennifer Stern reminded the ccmmittee
the bill, as well as the amendment, had been requested by
Asgemblyman Callister. As a result of negotiations between
the sheriffs and Mr. Callister the bill had been amended in
that rather than having & continuing garnishment for a period
of 180 days, this had been changed to 120 days. A new
gsection 11 had also been added, which required these returns
to go through the Sheriff's office. The Sheriff would then
be able to cherge a fee thus ameliorating the Ffinancial
impact on their office.

Chairman Sader reported there were certain constables who
were opposed to the total bill, and also evidence that Ernie
"Nielsen, Washoe Legal Services, objected to the bill even
though there had been compromises made. Mr, Nielsen's
objections were that the bill would serve to “"make poor
people poorer.”

ASSEMBLYMAN PORTER MOVED T0O CONCUR WITH SENATE AMENDMENT
NO. 1094 TO ASSEMBLY BILL NO. 247,

ASSEMBLYMAN CARPENTER SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.

ASSEMBLY BILL NO, 828 ~ Extends provisions concerning unlaw-
’ ful detainer to recreational vehicle

parks.

Amendment No. 1085 (Exhibit &) was introduced and M. Stern
told the committee the focus of the bill was tn account for
recreational vehicles that might be in a mobile home park.
The original bill spoke to recreational vehicles in
recreational vehicle parks, although there were some mobile
homes parks that had designated lots to be recreational
vehicle lots. The amendment would amend the statutes to
"include that. Ms. Stern then made a section by section

explanation of the amendment.

e t
thod 2+ ¥y g
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Ch. 338 SIXTY-FIFTH SESSION 699

Assembly Bill No. 247-Committee on Judiciary
CHAPTER 338

AN ACT relating to gamishment; allowing continuing garnishment of carnings for certain
period; prohibiting an employer from discharging or disciplining an employce under
certaln circumstances; revising the procedure for the collection of garnished wages;
and providing other matters properly relating thereto,

[Approved June 15, 1§89]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 28 of NRS is hereby amended by adding thereto the
provisions sét forth as sections 2 and 3 of this act,

Sec. 2. “Defendont’’ includes a party against whom a counterclaim,
crossclaim or third party complaint is filed.

Sec. 3. “Plaintiff’” includes a party who files a counterclaim, crossclaim
or third party complaint. . '

Sec, 4. NRS 28,010 is hereby amended to read as follows:

28.010 As used in this Title, unless the context otherwise requires, the
words and terms defined in NRS 28,020 to 28,130, inclusive, and sections 2
‘and 3 of this act, have the meanings ascribed to them in those sections.

See. 5. Chapter 31 of NRS is hereby amended by adding thereto th
provisions set forth as sections 6, 7 and 8 of this act.

See. 6. 1. Except as otherwise provided in subsection 3, if the garnishee

indicates in his answer to garnishee interrogatories that he is the employer of

the defendant, the writ of garnishment served on the garnishee shall be
deemed 1o continue for 120 gays or until the amount demanded in the writ is
satisfied, whichever occurs earlier.

2. In addition to the fee set forth in NRS 31.270, a garnishec is entitled to
a fee from the plaintiff of $3 per pay period, not to exceed $12 per monih, for
each withholding made of the defendant’s earnings, This subsection does not
apply to the first pay period in which the defendant’s earnings are garnished.

3. If the defendant’s employment by the garnishee is terminated before the
writ of garnishment is satisfied, the garnishee:

(a) Is liable only for the amount of earned but unpaid, disposable earnings
that are subject to garnishment.

(b) Shall provide the plaintiff or the plaintiff’s attorney with the last known
address of the defendant and the name of any new employer of the defendant,
if known by the gamnishee, :

. Sec. 7. 1. If without legal justification an employer of the defendant ref-
uses to withhold earnings of the defendant demanded in a writ of garnishment
" or knowingly misrepresents the earnings of the defendant, the court may
order the employer to appear and show cause why he should not be subject to
the penalties prescribed in subsection 2.

2. If after a hearing upon the order to show cause, the court determines
that an employer, without legal justification, refused to withhold the earnings
of a defendant demanded in a writ of garnishment or knowingly misrepre-
sented the earnings of the defendant, the court shall order the employer to pay
the plaintiff, if the plaintiff has received a judgment against the defendant,
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700 ) LAWS OF NEVADA Ch, 338

the amount of arrearages caused by the employer’s refusal to withhold or his
misrepresentation of the defendant’s earnings. In addition, the court may
order the employer to pay the plaintiff punitive damages in an amonnt not to
exceed $1,000 for each pay period in which the employer has, without legal
Justification, refused to withhold the defendant’s earnings or has misrepre-
sented the earnings.

Sec. 8. It is unlawful for an employer to discharge or discipline an
employee exclusively because the employer is required to withhold the
employee’s earnings pursuant to a writ of garnishment,

Sec, 9. NRS 31.249 is bereby amended to read as follows:

31.249 1. No writ of garnishment in aid of attachment may issuc except

on order of the court. The court may order the writ of garnishment to be -

issued:
(a) In the order directing the clerk to issue a writ of attachment; or

{b) If the writ of attachment has previously issued without notice to the '

defendant and the defendant has not appeared in the action, by a separate
order without notice to the defendant,

2. The plaintif’s application to the court for an order directing the issu~ -

ance of 2 writ of garnishment must be by affidavit made by or on behalf of the

plaintiff to the effect that the affiant is informed and believes that the named
garnishee [is] :

- {a) Is the emplayer of the defendant; or

(b) Is indebted to or has property in his possession or under his control
belonging to the defendant, .
and that [the indebtedness or property is,] to the best of the knowledge and
belief of the affiant, the defendant’s future wages, the garnishee’s indebted-
ness or the property possessed is not by law exempt from execution. If the
named garnishee is the State of Nevada, the writ of garnishment must be
served upon the state controller.

3. The affidavit by or on behalf of the plaintiff may be contained in the
agplication for the order directing the writ of attachraent to issue or may be
filed and submitted to the court separately thereafter. .

4. Except as otherwise provided in this section, the grounds and procedure
for a writ of garnishment are identical to those for a writ of attachment.

5. If the named garnishee is the subject of more than one writ of garnish-
ment regarding the defendant, the court shall determine the priority end
method of satisfying the claims, except that any writ of garnishment to satisfy
a judgment for the collection of child support must be given first priority.

Sec. 10. NRS 31,290 is hereby amended to read as follows: )

. 131.290 1. The interrogatories to the garnishee may be in substance as
ollows:

INTERROGATORIES

. Are you in any manner indebted to the defendants, ......vcvieviienns.

Cebtrdrundrvntres yraeens R R R R R I R R RN CrBtaatEaartiaring

~ or either of them, either in property or money, and is the debt now due? If not
due, when is the debt to become due? State fully all particulars,
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Ch. 338 A SIXTY-FIFTH SESSION 701

ATISWEL T 1ecvvevveerverevosssrsinresnsnssenssersvessesessssstssessrassssenssneens

Are you an employer of one or all of the defendans? If so, state the
length of your pagjeriod and the amount each defendant presently earns
during a pay period.

ARSWER! covviiiiiisinis et iinis i v s et

SrstivstaqErarrrretratnss Serevecassseasiursasturarrirns PerBattaseessrertevetecne beesanarane

Did you have in your possession, in your charge or under yous control,
on the date the writ of garnishment was served upon you, any money,
property, effects, goods, chattels, rights, credits or choses in action of the
defendants, or either of them, or in which ........he........ interested? If so,

- state its value, and state fully all particulars,
ANSWET: L vveeericiciiieninrniienn,

sisarenors Vavsasarsapreisens vbsbearrerrevarsabastistasnir ey actacviierersarrennrisarrsnes +e

Do you know of any debts owing to the defendants, whether due or not
due, or any money, property, effects, goods, chattels, rights, credits or
choses in action, belonging to ........n........ or in which .......he........
interested, and now in the possession or under the control of others? If so,
state particulars,

ADSWEL! ovvievusrarssresirererarsuassernmeeerasisstersarspiisseasaneiinsisisssotssas

R I I T T Y R N S O R R R R R R T Y

State your correct name and address, or the name and address of your
attorney upon whom written notice of further proceedings in this action may
be served,

ANSWER: oaiviririnrerrissnienssnsirones Arerersesyraresnnacinr

: Garnishee

T (insert the name of the garnishee), do solemnly swear (or affirm) that

the answers to the foregoing interrogatories by me subscribed are true.

I L R L T Ty T T T P PR YY

: {Signature of garnishee)
SUBSCRIBED and SWORN to before me this ............ day of
......... ey 19000 :

. 2. The garnishee shall answer the interrogatories in writing upon oath or
affirmation and file his answers or cause them to be filed in the proper court
gi}hin the time required by the writ. If he fails to do so, he shall be deemed in

efault. .

Sec. 11. NRS 21.112 is hereby amended to read as follows:

21.112 1. In order to claim exemption of any property levied on, the
judgment debtor shall, within 5 days after receipt of actual notice of the levy,
serve on the sheriff and judgment creditor and file with the clerk of the court
issuing the writ of execution an affidavit setting out his claim of exemption.

2. When such affidavit is served, the sheriff shall relcase the property if
the judgment creditor, within 5 days after wrilten demand by the shenff fails

to give the sheriff an undertaking exccuted by two good and sufficient sureties .

which:
(2) Is in a sum equal to double the value of the property levied on; and

n
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(b) Indemnifies the judgment debtor against loss, liability, damages, costs
and counsel fees by reason of the taking, withholding ot sale of such property
by the sheriff. ,

3. At the time of giving the sheriff the undertaking provided for in subsec-
tion 2, the judgment creditor shall give notice of the undertaking to the
judgment debtor, ' ‘ .

- 4, The sheriff shall not be liable to the judgment debtor for damages by
reason of the taking, withholding or sale of any property, where:
a) No affidavit claiming exemption is served on him; or
_ {b) An affidavit claiming exemption is served on him, but the sheriff fails
to release the propetty in accordance with this section.

Assembly Bill No. 418—Assemblymen Evans, Jeffirey, Dini, Névin, |

Spinello, Sedway, Price, Marvel, Humke, DuBois, -Swain, Kerns,
Arberry, Myrma Williams, Diamond, Bergevin and Lambert

CHAPTER 339

AN ACT relating to registration of vehicles; requiring certain residents of other states who are
employed in Nevada to register thelr vehicles with the department of motor vehicles
and public safety; providing a fee for tegistration; and providing other matters prop-
erly relating thereto.

{Approved June 15, 1989}

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section. 1. Chapter 482 of NRS is hereby amended by adding thereto the
provisions set forth as sections 2 and 3 of this act.

Sec. 2. A border state employee who: )

- 1. Commutes to a place of employmens in Nevada that is less than 35 air
miles from the state border;

2. Has not otherwise registered his vehicle in this state; and

3. Is not otherwise required lo register his vehicle in this state,

.- shall, pursuant to section 3 of this act, annually register the vehicle.

Sec, 3. 1. A border state employee who is required by section 2 of this act
to register his vehicle shall submit to the depariment:

© {a) A completed agpllcatian on a form furnished by the depariment that

contains the vehicle identification number of the vehicle to be registered, the

license plate number issued for the vehicle by the border state and the name

and address of the owner of the vehicle;

(b) An affidavit stating that he is a border state employee as defined in NRS
482.012 and is employed in Nevada at a place of employment located less
than 35 air miles from the state border; and

(c) The fee for registration specified in subsection 7 of NRS 482,480.

2. The department shall issue an identification card and registration -

sticker to a border state employee who complies with the provisions of subsec-
tion 1. The registration sticker must be placed on the rear of the registered

72
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DECD v R
Edward Kalnen, Hsq, ) CLERK OF THE COURT

Nevada Bat No, 5029

Androw L., Kynastop, Hsq,
Nevada Bar No. §147
KAINEN LAW GROUP, PLLC
3303 Novat Street, Suite 200

, Nevuda 89120
PH‘ (7
FX; (702) 823»4488
Service@KainenLawGroup.com
Attornays for Plaintitf
DISTRICT COURT
_CLARK COUNTY, NEVADA
RHONDA HELENE MONA, g
Plaintiff, ) CASENO, D-15-517425-D
) DEPTNO, B
v, )
MICHAEL JOSEPH MONA, ; Dates of Hearlng‘ July 23, 2015
) Time of Hearing: 8:45 a.m,
Defendant, ;

DECREE OF DIVORCE. .

The above-entitled cause having come (m for heating this 23rd day of July, 2015, before
the above-entitled Court, Plaintiff, RHONDA HELENE MONA ("Wite"), present and represented by
and through her altorneys, EDWARD KAINEN, ESQ., and ANDREW L. KYNASTON, 5SQ,, of the
law firm of KAINEN LAW GROUP, PLLC; and Defendant, MICHAEL JOSEPH MONA ("Husband®),
present and reprexented by and through his attorney, TERRY A. COFFING, ESQ., and TYE S.
HANSEEN, ESQ., of the law fim of MARQUIS, AURBACH, COFFING: the Court having heard the
ovidence of withesses swom and examined in open Cout, the cause having been Submitted for decisiou
and judgment, and the Court being fully advised, finds:

‘That the Court has jurisdiction in the premises, both 18 to the subject matter thereof as
well as the pames thereto; that Wife has been domiciled in this State for more than six weeks preceding

¢ i
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mcompaubﬂity o8 set forth in Wife's Complaint for Divoree,

The Court finds that there are no minor children of the parties, hone adopted, and that
‘Wife is not pregnant,

The Court further finds that the parties entored inte o Post-Mantal Property Settlement
Agrcement (hereinafter “Agreement”) on or about the 13% day of Septernber, 2013, which. this Court
determines has met the requitements of NRS 123.070, 123 080, and 123,130(1), which statutory
provisions permit married parties wenter into written contracts with regaxd to their property during the
martlage, including a right to transmute by such agreements communily property to separate property,
and separate property to community property. See, Vetheyden.y, Verheyden, 104 Nev. 342,757 p2d
1328 (1988), -Further, thet in entering into the Agresment the parties provided fall and foir disclosuze,
each had the opponunlty'm consult with counse! (and indeed sngagod counsel to assist them), and the
Agreement includes no provisions which would otherwiss render the Agtesment vold or
unconscionable. Seg, Cord v. Nethoff, 94 Nev. 21, 573 P.2d 1170 (1978), and Dimick v. Dimick, 112
Nev. 402, 915 P.2d 254 (1996). That upon equal division of community property Wife prcserved the
miajority of her separate property designated to her under the Agraement, while Husband’s portion has
been. dissipated by his spending and/or by his separate creditors otseparate debts. This Court finds thac
such post marital agreements are permissible by law. :

‘The Court furthor finds that Husband is presently subjeot to & significant outstanding
Judgment that was rendered against him personally, based upon a ﬂnding of fraud resulting from his
pexsonal conduct in another legal action (Case No, A-12-670352-F) to which Wie was not a party nor
a named Defendant,

T}w Court further finds that said judgment and the Hability associated therewith i3 the
sole and separate debt of Husband; Wife and her soparate property assets as established under the
Agreement should not be subject to Husband's outstanding judgment. Husband shail indemnify,
 defend, and hold Wife harmless from his separate debts.
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‘The Court farther finds that Husband has engaged in various personal acts, including but
notlimited to those actions which resulted in the judgment ggainsthim in Case No. A-12-670352-F, and
actions substantially encumbering the matita residence without Wife's knowledge or consent, which
acts constitute marital waste and therefor entitle Wife to be able to recaive her community property
share from assets that might otherwise be awarded to Husband In this divorce action, based upon the
holdings in Lofgren v, Lofaren, 112 Nev. 1282, 926 .24 206 (1996), and Putterman v, Putterman, 113
Nev, 606, 939 P.2d 1047 (1997).

THEREFORE, IT 18 HEREBY ORDERED, ADIUDGED AND DECREED that the
bands of matrimony herstofore and now existing between Husband and Wife be, and the same are
heteby wholly dissoived, and an absolute Decres of Divorce Is hereby granted to Wife, and each of the
parties hereto is hereby restored to the status of o single, unmarried porson.

ITIS FURTHER ORDERED, ADJUDGED ANDDECREED that commencing August
1, 2013, and continuing on the 1% day of each month thereafter, Husband shall be obligated to pay
periodic alimony to Wife in the amount of $10; 000 00per month. Said obligation to puy alimony shail
continue until such time as Husband's death, Wife's death, or Wife's remarriage, which ever event
occurs first. This obligation shall be paid via a direct wage assignment through Husband’s employer,

' IT1S FURTHER ORDERED, ADJUDGED AND DECREED, to the extent Wifesuffets

any loss to her sole and separate property resulting from or related 1o the outstanding fraud judgment '

against Husband, any other separate debts of Husband, or Husband's failure to fulfil} his obligations
herein, Wife shall be entitled to additional alimony sufficlent to reimburee her for any such losses
pursuant to the holding in Sitagusa v, Siragusa, 108 Nev, 087, 843 P.2d 807 (1992).

ITIS FURTHER, ORDERED, ADJUDGE AND DECREED, bised upon the findings
set forth herein-above, that the patties’ Post-Marital Property Settlement Agresment is valid and
enforceable. Said Agreement is adopted by the Court and incorporated into this Decree and the assets
set forth thersin are confirmed to each party as his/her sole and separate property, subject only to the
resolution of dispuced third party claims in Case No. A-12.670352,

[ 3]
]

o
&
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KAINEN LAW GROUP, PLLC

3303 Novat Stset, Suite 206

ms FURTHER ORDERED,’ ADIUDGED AND DECREED, concerning the parties’
marital residence located at 2793 Red Arrow Dr., Las Vegas, Nevada 89135 (hereinafter “Red Arrow
property™ titled in The Mona Family Trust, which community asset has an eatimated fair market value
of $2,200,000.00, and is encumbered by a firs¢ mortgage in the amount $1,172,402.97 owed to Bank
of America, Unbeknownst to Wife, Husband has further encumbered said residence by taldng at least
three additional notes/obligalioné totaling approximately $2,142,400.5 1, which resulted in the loss of

Wife's community property equity in sald tesidence. Said sctions by Husband constitute marital waste ‘

and entitles Wifee to receive her equal share from assets that might otherwise be awarded to Husband,
See, Loigrgn,x,_g,gggg_n, 112 Nev. 1282, 926 P.2d 296 (1996). and Enmm;mm 113 Nev.
606, 939 P.2d 1047 (1997). But for Husband's fmproper actions, said residence would have equityin
the approximate amount of $1,000,000.00, to which each party would have been entitled to one-half,
Said residence and the entixety of the Habilitles and encumbrances thereon is therefor the sole and

separate obligation of Husband, and Wife's interest therein shall be offaet by the award of other assots |

23 get forth herein, Husband shall indemnify, defend and hold Wife harmiess therofrom,

ITIS FURTHER ORDERED, ADSUDGED AND DECREED, that the parties presently
hold 4,000,000 stock options is CannaVest, the value of which is unknown and cannot be determined
at this time, however, the parties acknowledge that the stike price for said options exceeds the current
matket price, As a result of Husband's acts constituting marital waste, including those with respect to
the marital residence, Wife shafl be awarded 3,000,000 shares of said stock options, and Husband shall
be awarded 1,000,000 stock options.

IT IS FURTHER ORDERED, ADTUDGED AND DECREED, thatfrom Wie's sepatate
property funds, she loaned approximately $787,760.88 to their son, Michael Mona, I, for the purchase
of a home by thelr son. Accordingly, thereis a $787,760.88 receivable (iue to Wife from their son. Said
recejvabie is confirmed to Wife as her sole and Sepatate property,

ITI$ FURTHER ORDERED, ADJUDGBDAND DECREED thatthe pasties are entitled
to anyreturns on theix respective separate propesty favestments in the entity called ROEN, To theextent
any funds are secovered from.said investments, they shall each be entitled to their separate property
investments, ‘
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. therefrom,

IT IS FURTHER ORDERED, ADIUDGED AND DECREED that Wife shall further
have confirmed as her sole and Separate property the following;
D Ay and all bank accounts i Wife's name alone, including but not limited to her
separate property bank accounts at Bank of George and Bank of Nevada; V
2) Wife's vehicle, 2014 J; aguar, free and clear of any encdmbrauces;
3)  One-half of any tax refund received for the 2014 tax year:
4) The two family dogs, Rex and Lucky;
' )} Wif’o’s personal property, including ber Jewelry, clothing, and personalties; and
6) The farniture, furnishings, and firearms in her possession presently located fis the Red
Arrow property.
TS FURTHER ORDERED, ADJUDGED AND DECREED that Husband shall furttyer
have confirmed s his sole and Separats property the following:
n Any and all bank accounts jn Husband’s name alone;
2 Husband’s vehicle, 2006 Metcedes SL, fres and clear of any encumbrances;
% One-half of any tax sefund recsived for the 2014 tax year; and
4) Husbaad’s personal property, including his clothing, jcwélry and personaltiog;
5 Axny and all assets and labillties held through the entity known as MONACO,
ITIS FURTHER ORISERBD. ADJUDGE AND DECRERD that Husbandshall be solely
responsible for his separate debts, Including but not Imited to the fraud Judsrﬁem against him arising
1.8, (Case A-12-670352-F), and shal

a Nevada

out.of the caso of Far West Induseies v. Rio st Novada,

indemnify, defend, and hold Wife hatmless therefrom,
ITIS FURTHER ORDERED, ADJUDGE AND DECREED that Husband shallbe solely

responsible for his separate debt 16 Mike Sifen, and shall indemnify, defend and Bold Wife harmless

IT 1S FURTHER ORDERED, ADIUDGED AND DECREED that each party shall
submit the information required in NRS {258,055, NRS 125.130 and NRS 125.230 o1 & separate form

to the Court and the Welfate Division of the Department of Human Resources within ten (10) days from
thedate this Decree is filed, Such information shall be maintained bythe Clerkina canfidential mannor
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UP, PLLC

1 and not part of the public record, Each party shall update the information filed with the Court and the
2 Welfm-e Division of the Department of Human Resources wilhlu ten (10) days should any of that
3]l information become inaceurate,

4 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each pasty shal] bear
5 hislher own attorney’s fees and coats ncurred in this matter,

] ITIS FURTHER ORDERED, ADJUDGED AND DECREBD that the parties herein sign
7| any und 81! documents necessary to effectuate the transfer of the property as set forth hereln, Should
81 either party fail to oxecute any such documems, the Clerk of the Court shall be authorized to execute
94 such documents as necessary to effectuate the provisions of this Decres of Divorce,

(2
10 DATED and DONE this 9%5_, day of July, 2015,
1t
12
, DISTRICT
] Sobmised by: ‘ LINDAMARQUIS

KAINEN LAW GROUP, PLLC

Streez, Suite 200
egas, Nevada 83129
702.823.49@ »Fax 702.823.448%

EAINEN LAW GRO
3303 Novar
Las Vi

18
3303 Novat Street, Suite 200
19 Las Vegas, Nevada 89129
20 Attorneys for Plaintiff
a1 Approved s to Form and Cot;tént:

Nevada Bar No. 8147

COFFING
244 Nevada Bar No 4949
TYE 5. HANSEEN, HSQ.
25 i\ggg{ig’ B?cr go 1130365
ark Run Drive
26)  Las Vegas, Novada 89145 m ‘ M
‘ Attorneys for Defendant
27 UL 73 e
28 CERTIFED COPY
HED I8 A
POGUMENT ATTASKFEOpY
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EDWARD L. KAINEN, ESQ.
Nevada Bar No. 5029

ANDREW L. KYNASTON, ESQ.

Nevada Bar No, 8147
KAINEN LAW GROUP, PLLC
3303 Novat Street, Suite 200
Las Vegas, Nevada 89129
Telephone: (702) 823-4900

PR HIOE (O BIFAHBE i 2 T AR 8 R R S

Service@KainenLawGroup.com
Attorneys for Plaintiff

RHONDA HELENE MONA,
Plaintiff,

vs.

MICHAEL JOSEPH MONA,
Defendant,

DISTRICT COURT
CLARK COUNTY, NEVADA

CASENO, D-15-517425-D
DEPT NO, B ,

Dats of Hearing: 10/8/ 2015
Time of Hearing: 9:00 a.m.

ORAL ARGUMENT REQUESTED: YES

N e S s et s

GROUP, PLLC, and submits her Opposition to Far West’s Motion to Intervene, Fora Finding and Order

that the Post-Marital Agteement is Void Based on the Principles of Res Judicata aind Issue Preclusios,
And that the Plaintiff and Defendant are Joinfly Liable for the Judgment Held by Intervenor, and her
Countermotion for Far West to Pay Plaintiff’s Attorney's Fees and Costs Incurred Pursuant to NRS

12.130(1)(d), as a result of Far West’s unwarranted efforts to infervene in this matter,
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This Opposition is made and based upon the pleadings on file herein, the Points and

| 2]l Authorities, and the Affidavit of Counsel submitted herewith.
i 3 DATED this_2%% day of September, 2015.
4 KAINEN LAW GROUP, PLL
5 Z
- 6 .
d 7 ANDREW L, KYNASTON, ESQ.
Nevada Bar No. 8147 :
o 8 3303 Novat Street, Suite 200"
! Lag Vegas, Nevada 89129
A 9 Attorneys for Plaintiff
10 L
4 '
1
Q 12 NRCP Rule 24 provides: }
g.* 8 g§ 5 13 (a) Intexvention of Right. Upon timely application anyone shall be
g -g & permitted to intervene in an action: (1) when a statute confers an
8 § g;g 14 unconditional right to intervene; or (2) when the applicant claims an
& interest relating to the propérty or transaction which is the subject of the
o E B&15 action and the applicant Is 50 situated that the disposition of the action
BSua may as a practical matter impair or impede the applicant’s ability to
§
5 § $ % 316 protect that interest, unless the applicant’s interest is adequately
Z 5 3 ﬁ represented by existing parties.
a-% ; 17 (b) Permissive Intervention. Upon timel ap{lgication anyotie may be
& permitted to intervene in an action: (1) when a statute confers a
i8 conditional right to intervene; or (2) when an applicant’s claim or defense
and the main action have a question of law or fact in common, In
19 exercising its discretion the court shall consider whether the intervention
will unduly delay or prejudice the adjudication of the rights of the
204 original parties. .
(c) Procedure. A person desiring to intervene shall serve a motion to
21 intervene upon the parties as provided in Rule 5. ' The niotion shall state
the grounds therefor and shall be accompanied by a pleading setting forth
22 the claim or defense for which intetvention is sought, Thé same
” procedure shall be followed when a statute gives & right to intervene.
24{ NRS 12.130 provides:
25 1. Bxcept as otherwise provided in subsection 2:
" (agBefore theirial, any t{])erscm may intervene in an action or proceeding,
. 26 who has an interest in the matter in Iitigation, in the success or either of
' the parties, or an interest against both. .
27 (b) An intervention takes place when a third person is permitted to
become a party to an action or proceeding between other petsons, either
28 by joining the plaintiff in claiming what is sought by the complaint, ot by

Page 2 of 12
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uniting with the defendant in resisting the elaims of the plaintiff, or by
demanding anything adversely to both thie plaintiff and the defendant.
(c) Intervention is made as provided by the Nevada Rules of Civil -
Procedure,

(d) The coutt-shall determine upon the intervention at the same time that
the action is decided, If the claim of the aﬁarty intervening is not
sustained, the party intervening shall pay all costs incurred by the

intervention, , . .
2. The provisions of this section do not apply to intervention in an action
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KAINEN LAW GROUP, PLLC
3303 Novat Street, Saite 200
Las Vegas, Nevada $9129
T02.823.4900 = Fax 702.823.4488

2 Lo B

s otproceeding by-the-Legislature:pursuant-to-NRS 2188920, .o

IL
STATEMENT OF FACTS .

Plaintiff, RHONDA HELENE MONA (hereinafter “Rhonda™), and Defendant;
MICHAEL JOSEPH MONA (hereinafter “Michael”y were divorced more than two months ago by
Decree of Divorce entered July 23, 2018, following a hearing before this Couit held that same day.
Notice of Entry of the Decree of Divorce was filed as required by Coutt Rule and this divorce matter
was shortly thereafter closed. The patties believed that ihis unpleasant chapter in their lifs was behind
them and they could now move forward with their respective lives. A o

Nearly a month and a half after the Notice of Entry of the Dectee of Divotce, one of the
Michgel’s creditors, Far West, has now filed it’s pending Motion secking to intervene in an already
completed and closed divotce case. Far Weét’s Motion is imﬁroper, untimely, and unnecessary.' It {s
merely a continuation of their aggressive (almost harassing) methods of tfying to collect a debt. Far
West's Motion should be summarily denie;d.‘ Just like any other creditor, they have no business
intervening in & divorce case, especially one that is already done, over, and judicially closed. The fact
of the parties® divorce has no bearing on Far West’s rights to seek through any legal and lawful means
to collect on whatever judgmex;t they may hold. Furthermore, Rhonda was not a named party in any
prior lawsuit filed by Far West against Michael and she is not a named debtor on Far West’s judg:ﬁent

I Not only is the motion untimely under Court tules relating to intervention, but arguably undet coutt

rules regarding motions for reconsideration, to set aside, and or to file a notice of appeal, which must
be done with 30 days of the Notice of Entry of the Decree. Certafnly, if the actual parties to the case
axe boyond the time that they could file any such post judgment motion or dppeal, then 4 non-party
should likewise be prohibited from now filing a-motion in a closed matter, finalized more that &
month and a half before their motion to intervene was filed, . :
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against Michael. The parties’ Decree of Divorce, like any Decree simply allocates the property and
debts of the parties between them, and requires Michael to indemnify Rhonda from his debts, Far West
has been aggressively trying to drag Rhonda into their collection efforts of thely Judgment against
Michael, clearly seeing her as an additional source for possible collection, Rhonda should be left out

of the dispute between Far West and Michael and be allowed to move on with her life, Attemptingto |

:
W N aile s ow oo

-
<

-1

www.KainenLawGroup.com
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intervene in the parties already concluded divorce should not be permitted by this Court,
I8

Intervention in a case is governed by NRCP Rule 24 and NRS 12,130, Intervention of
Right under the Rule is allowed only “upon timely application,” which is a prerequisite before further
consideration of whether there is even an actual basis for intervention under the Rule, Conslderiné the
fact that the Divorce becree was filed and entered more than a month and & half prior to Far West's
Motion being filed, and after the case was alréady judicially closed, Far West’s Motion Is not timely,
Furthermore, Far West was fully aware that a divorce action ﬁad been filed and was already pending
between the Michael and Rhonda by at least Juls' 9,2018, if not earlier, because it was openly discussed
atahearing held that day in Dept. 15 before Judge Joe Hardy of the District Court (hereinafter “Distriot
Court Judge™)? in the ongoing civil case between Michael and Far West.” Therefore, for Far West to

| wait nearly two months to file their Motion to intervene in this divorce case, it is clearly not “timely

application” so their Motion must fail for being untimely.

Next, pursuant to NRCP Rule 24(a), If the timeliness prerequisite is met, a third party
can intervene “when a statute confers an unconditional right to intervene.” Far West tries to argue that
NRS 12.130 allows them to intervene in this divorce case, again ignoring the untimeliness of their
attempted intervention. NRS 12.130(1)(a) makes it clear that a party may seek to-intervene “before the
trial”, Again, Far West did not file their motion until a month and a half gm;x the final hearing in this

case, the Decree of Divorce was entered, and the case was closed by the Court. Again, even under the

% Rhonda and her counsel acknowledge that tiﬁs Court is also a District Court. In the context of this
Opposition and Countermotion, this nomenclature is being used to distinguish the tegular civil
District.Coutt Judge (Jos Hardy) from the Family District Cowrt Judge (Linda Marquis),
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the applicant is so situated

very statute Far West iries to tely upon, their motion is nat timely and must be denied.
If the Court were to entirely disregard the clear fact that Far West’s Motion is untimely,

NRCP Rule 24(a) further provides that intervention by a third party is only permitied “when the

applicant claims an interest relating to the propérty or transaction which is the subject of the action and

that the disposition of the action may as a practical matter impair or impede
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the applicant’s ability to protect that interest.” Far West’s judgment is certainly not the “subject of the
aotion” it this divorce case. Rather the subject of the action is the parties’ divorce itself and all things

incident thereto, including allocation of assets andvdeb.ts of the partieg; In this case, Far West has not
demonstrated that Rhonda’s and Michael’s divorce action will in anyway impair orimpede their ability |.

to protect their interests gis a creditor of Michael, Indeed, if the Court were to aceept their logic and
argument in their Motion, one might argue that any creditor should be allowed to intervens in gvery
divorce cage, whethef it be a mortgage company, an automobile loan holder, a credit card company, ot
any other creditor. Such a conclusion would yield an absurd result, where suddenly every creditor of
every paity té adivorce will be required fo seek to intervene in every divorce case in order to get paid
from community assets prior to the division of such assets. The reality Is that a divorce dectee which
allocates assets and responsibility for debts does nothing to bind any of the creditors or otherwise
impede a creditors right tb lawfully collect a debt whers such a right éxists. Rather, it simply assigns
tespt;nsibility as and between the parties themselves. Inother words, If a decree of divorce says the wife
is responsible for the husband’s Ametican Express bill, American Express is still able to pursue
colleotion against anyone from whom they have right to collect, Sucha prdvision in.a Dectes does not
limit the collection rights of any third party. .

' Notably omitted from Far West's legal analysis regavding intervention is any reference
to or citation to the recently published opinion from the Court of Appeals of the State of Nevada,
And_gxggnym, 131 Nev., Advance Op. 51 (decided July 23, 2015) — ivonically decided the very
same day that the parties’ Decree of Divotce was filed ig this case.® Anderson involved a divorce case

* In fact, Far West’s attorney in this matter, Daniel Marks, Esq., was one of the attomeys for the
Respondent in this cass, so he should certalnly be aware of this newly published opinion and the
potential application to the legal arguments being presented in this matter,
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where the husband and v;rife had reached a final settlement agreement during mediation which was
memorialized in a Memorandum of Undesstanding. Prior to entry of the final decree of divoree, the
husband Mmpmd to rescind his signature from the memorialized agresment, c!ai;nipg that his sister
had an ownersf\ip interest in one of the houses, and she should therefore have been joined or allowed

to intervene in the action due to her claimed ownership interestin the asset. The district court proceeded _

KAINEN LAW GROUP, PLLC
3303 Novat Street, Suite 200
Las Vegas, Nevada 89129
702.823.4900 « Fax 702.823.4488

MR N v s W N

to enter the Decree over husband’s objections and an appeal ensued. .

On appeal the Nevada Court of Appeals reversed and remanded the matter holding:
the district court should have conducted an evidentiary heating to decide the joinder
fsgues before the cowrt adjudicated the parties’ property pursnant to the settlement
agreement. We therefore vacate the district court’s divorce decree only as it affects the

sposition of the property at Issue and remand this matter to the district court with
instructions to conduct an evidentiary hearing to detetmine whether the sister should )
have been joined under NRCP 19(a). (Anderson, 131 Nev. Adv. Op. at Page 2)

The holding from the Court of Appeals primarily addresses the issue of whether the sister should have
beex; Joined to the action adding that “[i]f the district court determines that [the sister] is a necessary
party, the court must then deteﬁnine the relative rights of [husband, wife and the sister] in the []
property, and must tevisit the portions of the [agreement] concerning that property as appropriate.”
Anderson, 131 Ne;v. Adv. Op. at Page 20. The crux of the issue was whether the sister had an ownership
interest in the property, which is why an evidentiaty hearing was required.

In conducting it’s analysis, the Appellate Court provided helpful guidance for amalyzing

when a third party should be atlowed to intervene in a divorce case. The prii'nary fact that appeared to

clearly distinguish Anderson from the facts of the case at bar was that the husband’s sister claimed to
have an actual ownership interest in one of the marital assefs (a residence), whereas in this case ‘Fat'
West is simply a oreditor seelging wl collect a judgment against any/all community assets. Far Westhas
tio ownershiip interest in any of the parties’ asséts. Intervention may be proper when a third party
“claims an interest in property involved in litigation,” Anderson, 131 Nev. Adv. Op. at Page 12 (citing
Whauff v, Wharff, 56 N.W.2d 1, 3-4 (Iowa. 1952). “The court recognized that sllowing intervemio-n
would help avoid a multiplicity of suits and the possibifity that the division of property in a divorce
might be rendered inequitable if property divided in the divorce is later awarded to 5 thi:;d personina
Separate action.” Anderson, 131 Nev. Adv. Op. at Page 12 (citing Wharff v. Wharff, 56 NW.2d 1, 4

" Page6of 12
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(owa. 1952),
In this case, Far West is not, and indeed caonot, assert an ownership interest in any of

the former marital assets, which might arguably justify their intervention in this case. Rather they are’
a judgment holder, a debt collector, whose right to continue to try to collect a debt has no bearing on,

and'

0t xmpacted by, the divorce of Rhonda and Michael, Indeed, if one of the purposes of allowmg

Las Vegas, Nevada 89129
702.823.4900 « Fax 702.823.4488

KAINEN LAW GROUP, PLLC
3303 Novat Street, Suite 200
PN R N www.KainenLawGronp.com
w\,c\‘ap&%t"s’*\s;:aaz

with Michael regarding the collection of their judgment is assurance that their rights as a creditor are
being addressed, without the necessity of them also intervening in a divorce case that is done and over.

The Court in Anderson further noted that “the majority view" among jurisdictions is that
“a third person may: be j(;inéd as a party to a divorce action based on a claimed interest in real or
personal p'ropmy that is to be divided among the divorcing parties.” Anderson, 131 Nev. Adv. Op. at
Page 12 (citing Copeland v, Copeland, 616 8.W.2d 773, 775 (Ark. Ct. App. 1981). Several other cases

cited by the Nevada Court of Appeals in its opinion further establish that Far West's intexvention in the .

parties’ divorce is unwarranted andunnecessary. For example, the Court cites Apjballi v. Aniballi, 842
P.2d 342, 343 (Mont, 1992), which noted that “a decree of dissolution tesolves rights to the marital

property as between the parties seeking dissolution of the marriage, but wnll notdetermine title in rem.”

Pasties in adivorce are therefore able to divide thelr interest in the property, leaving any interest of third
parties undisturbed. Anderson, 131 Nev, Adv, Op. at Page 15 ((citing Auniballi, 842 P.2d at 343; see also
Walters v. Walters, 113 8.W.3d 214, 219 (Mo. Ct. App. 2003) (recognizing that the trial court did not
need to determine the relutivc} interests of & couple and the husband’s mother in the. property being
divided ina divorce proceeding, but could properly divide only the couple’s intexest by awarding ‘[alny
interest the parties may have in the property.)}

Again, Far West is merely a creditor who holds a judgment. They are no different from
any othet creditor. For example, if a community residence is awarded to one party in a divorce subject
to a mottgage on the property in both parties’ names; the mortgage company’s right to pursue both
parties in the event of a delinquency onthe mortgége is not impaired by the fact that the Decres stating
that one party is solely responsible for debt. Certainly, the party wh04wa's tobe indemnified on the debt

has a cause of action or recourse against the former spousé to recovet any losses they may experience

Page 7of 12
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should the debt holder exeoute its rights against that party. Accordingly, denying Far West’s Motion
fo Intervene in no way impairs dr impedes their ability to try to collect on their judgment through any
leéal ;ennd lawful meaﬁs. The Decree is a binding order as and between the parties only.

Far West next tries to argue that they should be permiited to intervene pursuant to NRCP
Rule 24(b) (Permissive Intexvenuon) Agam, this rule also has a prerequisite of timeliness and Far

eoa-\lo\,?u..hww

o R BB =3

3303 Novat Street, Suite 200
&

- KAINEN LAW GROUP, PLLC
Las Vegas, Nevada $9129°
702323.49(20' Fax 702.823.4488
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'West’s Motmn is not tlmely, as already dxscussed at lenétli aﬁbve Fur-ihén;;ore, thexr argument that N
there is a “claim or defense and the main action have a question of law or fact in common” is a stretch
at best and sanctionable under NRCP.Rule 11 atworst. Far West tties to argue that the “question of law
incommon” {s the validity of the Post-Marital Settlemept Agreement and the disposition of the parties’
assets. Far West argues that because the District Court Judge in the civil case between Michael and Far
West made a finding that the parties post-marital agreement was a fraudulent transfer, that this Court
is prohibited from considering the same in allocating the parties’ assets in the divorce. In making such
arguwnents, Far West fails to fully disclose the facts and circumstances sutrounding this issue. The
District Cowrt Judge rendered an opinion regarding the parties’ Post-Marital Agreement and related
matters at issue in the civil case between Michael and Far West without taking any evidence .|-
notwithstanding multiple factual and legal arguments and objections set forth in that case, Rhonda is
aware that Michael’s attomeys in the civil case took a Writ on the District Court Judge’s ruling which
Wit was granted, The matter has been stayed by the Nevada Supreme Court pending fusther review |. -
onappeal. A copy of the Order Granting Temporary Stay filed July 20, 2015, is attached as Exhibit “1,”.

-Prior t6 this Court even considering Far West's arguments related to specific facts and
circumstances of the case, the Court must first decide if Far West can get over the threshold by
qualifying to intervene in the parties closed and finalized divorce. Rhonda maintains that Far West
cannot get over the threshold for all the reasons stated hetein. Therefore, without delving too deeply
into Far West's arguments about rés judicata and issue preclusion, the very case law cited by Far West
intheir motion is contraty to Far West’s claims about the application ofres judicata. “For res judicata
1o apply, three pertinent elements must be present: (1) the issué decided in the prior litigation must be
identical to the issue presented in the current action; (2) the initial ruling must have been on the merits
and 'ﬁaye become final; and (3) the party against whom the judgment is aéserted must have been a parly

| ' | Page 8of 12




or in privity with the party in the prior litigation.” University of Nevada v. Tarkanian, 110 Nev. 581,
598, 879 P.2d 1180, 1191 (1 994)(citing Horvath v. Gladstone, 97 Nev. 594, 597, 637 P.2d 531, 5333
(1981) (emphasis added)). In this case, none of the cited “pertinent elements” are applicable

notwithstanding Far West’s arguments to the contrary. 1)-The issue decided in the prior litigation

between Michael and Far West is certainly not identical to the issue in the divorce case, wluch is snnply

W”ﬂc\fm-bwto»—

ek pwb ek
¥ e

Las Vegas, Nevada 89129
702.823.4900 « Fax 702.823 4428

www. KainentawGroup.com |
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KAINEN LAW GROUP, PLLC
' 3303 Novat Street, Suite 200

'an"alibéation of responslblhty for the debt in quesm;n. "Z'S.The”;ulxﬁg by th; District Court is not ﬁnal,

as a Writ was granted and an appeal is pending. 3) Rhonda was certainly not a party to the litigation
between Michael and Far West.

Far West in its motion is also attempting to mislead the Court by suggesting that the |.
parties’ Divorce itself is fraudulent and was done without this Court being aware of the ongoing civil |

litigation' between Michael and Far West. These claims ate entirely false. The parties’ divorce is real
and the reasons thereof are none of Far West’s business, The language of the Decree of Divorce and
testimony placed on the fecord at the time of the final hearing in the divorce case clearly show that thié
Court was made fylly aware of the civil fraud Jjudgment against Michael and the civil proceadings
brought by Far West. Indeed, the civil case and the fraud judgment against- Michael are mentioned at

least four times in the parties’ Decree of Divoree and were disclosed, discussed and referenced on the

record at the final hearing. Additionally, the Decree expressly includes language acknowledging that .

the thers is still a pending disputed third party claim in Case No. A-12-67035. As such, any argument
by Far West suggesting that this Court was not made aware of the related civil action, or that the parties
failed to disclose the same to the family coux:t, is simply false. Further, such a blatantly false statement
of facts is sanctionable under NRCP Rule 11, .

Page 9 of 12
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1 v,
2 CONCLUSION -
3 Based on the foregoing, Rhonda respectfully requests that the Court summarily deny Far
4| West’s Motion to Intervene and that Far West be ordered to reimburse Rhonda for her attorney’s fees
5] and costs incirred in being required to respond to Far West’s unwarranted motion, as permitted by NRS
R 6|l 12.130(d). , '
7 Respectfully submitted,
8
9
By
10 _
11 -ANDREW L. KYNASTON, ESQ.
Nevada Bar No. 8147 -
Q 12 3303 Novat Street; Suite 200
- Las Vegas, Nevada 89129
S o § g13 Attorneys for Plaintiff
g %% 51
g § 2E51s)
ATy
3 2383 16
g3 E !
& 17
2]
, 18
194
20
21
22
.23
C 24
25
26
27
28
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STATE OF NEVADA )

188,
COUNTY OF CLARK )
ANDREW L. KYNASTON, being first duly swom, deposes and says:

That l am an atlm‘ney duly licensed to practme law in the State of Nevada. That l'

Las Vegas, Nevada 89129
702.823.4900 » Fax 702.823.4488

KAINEN LAW GROUP, PLLC
3303 Novat Street, Suite 200

W 2 3 W R W ON e

-
B = 3

represent, Rhonda Hel.ene Mona, who i8 the Plamtxffm the above action.
lam requesting, on behalf of my client, that Far West's Motion to Intervene be denied

for the reasons set forth inthe above Opposition. Also, that fees and costs be imposed as provided under

NRS 12.130(d).
FURmER, Affiant sayeth naught.

SUBSCRIBED AND SWORN to before me

A, ABAAR A

K L, NIDAY
m'Y Fublio Slate of Ngvs,

No. 277184 e
Evp, May 17, 2015
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the M day of September, 2015, I caused to be ‘
served the Plaintiff’s Opposition to Far West’s Motion to Infervene, for a Finding and Order That
the Post-marital Agreement Is Void Based on the Priné!;iles of Res Judicata and Issue Preclusion,

and That the Plaintiff and Defendane Aré Jointly Liable forthe Judgment Held by Intervenor and

\oco\:m:fm.pun

[
-

15

Las Vegas, Nevada 89129
TO2.823.4900 « Fax 702.823.4488

worw.KainenLawGroup.com
-t —t
AN L

KAINEN LAW GROUP, PLLC
. 3303 Novat Street, Suite 200

Plaintiff’s Couutén;u;ﬁou for Far West to Pay Plainﬂff’s Attorney’s Foss and Costs Iucurred I
Pursuant to Nrs 12.130(1)(d) to all interested parties as follows:

~X. BYMAIL: Pursuant to NRCP 5(b), I caused a true copy thereof to be placed in
the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addrgssed as

follows:
Terry Coffin Daniel Marks, Esq,
oo Pk B eive * 610 S. Ninth étreet
Las Vegas, Nevada 89145 Las Vegas, Nevada 8g101

BY CERTIFIED MAIL: I causeda true copy thereof 1o be placed in the U.S. Mail,

enclosed in a sealed envelope, certified mail, return receipt requested, postage fully paid

thereon, addressed as follows: -
.. BY FACSIMILE: Pursuant to EDCR 7.26,1 caused a true copy thereof to be

transmitted, via facsimile, to the following number(s):

BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, I caused |.

a true co;ﬁy thereof to be served via electronic mail, via Wiznet, to the following e-mail

address(es);

oyeo of 1

An Eniplo
NEN LAW oup, PLLC

Page 12 of 12
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MARQUIS AURBACH COFFING
10001 Pack Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 EAX: (702) 3325816

—
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18
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Electronically Filed
09/29/2015 02:56:30 PM

A b

Marquis Aurbach Coffing CLERK OF THE COURY

Tetry A. Coffing, Esq.
Nevada Bar No. 4949
Tye S. Hanseen, Esq,
Nevada Bar No. 10365

10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: SI 02) 382-0711
Facsxmllc (702) 382-5816
teoffing@maclew.com
thanseen@maclaw.com
Attorneys for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA
RHONDA HELENE MONA,
CaseNo.  D-15-517425-D
Plaintiff, Dept. No: B
vs. Date of Hearing: October 8, 2015
Time of Hearing: 9:00 a.m.
MICHAEL JOSEPH MONA, ORAL ARGUMENT REQUESTED: YES
Defendant.

ST-MAKRITAL AGREEMENT IS VOI AS ,
N i D TTHEP TIE
DEFENDANT JOINTLY ITABLE FOR THE JUDGMENT HELD BY
INTERVENOR
¢ T A EST Y PLAINTIFE®
ATTORNEY FEES AND COSTS INCURRED PURSUANT TO NRS 12.130(1)(d)

Defendant Michael J. Mona (“Defendant”), through the law firm of Marquis Autbach

Coffing, hereby joins Plaintiff Rhonda Mona’s (“Blaintiff”) Oppbsition to Far West’s Motion to

Intervens, for a Finding and Order that the Post-Marital Agreement is Void Based on the
Principles of Res Judicata énd Issue Preclusio;a, and that the Plaintiff and Defendant are Jointly
Liablp for the Judgment Held By Intervenor and Plaintiff’s Countermoﬁoﬁ for Far West to Pay
Plaintiff's Attotney Fees and Costs Tncurred Pursuant to NRS 12.1 30(1)(d). This Joinder herei)y

Page 1 of 3
MACi04725-003 2618455_t
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Las Vegas, Nevada 89145
(702382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Pack Rxm Drive
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adopts the same faots, law, and analysis in the Opposition and Countetmotion as if fully set forth |

herein, to the extent they apply to the Defendant, and is based on the same arguments and all
papers and pleadings on file with this Court. '
Dated this 29th day of September, 2015,

MARQUIS AURBACH COFFING

By éz‘ 11%& Hanseen
Terry A, Coffing, Bsq. .

Nevada Bar No. 4949

Tye S. Hanseen, Esq,
Nevada Bar No. 10365
10001 Patk Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendant

Page 2 of 3
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Las Vegas, Nevada. 9145
(702) 382-0711 PAX: (702) 3825816

MARQUIS AURBACH COFFING
16001 Perk Run Drive
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CERTIFICATE OF SERVICE

Thereby certify that the foregoing DEFENDANT MICHAEL MONA’S JOINDER TO

PLAINTIFF'S OPPOSITION TO FAR WEST’S MOTION TO INTERVENE. FOR A
FINDING AND ORDER THAT THE POST-MARITAL AGREEMENT IS VOID i&A&ED
QN'THE PRINCIPLES OF RES JUDICATA AND ISSUF PRECLUSION, AND THAT
THE PLAINTIFF AND DEFENDANT ARE JOINTLY LIABLE FOR THE JUDGMENT

iy NOR AND PL, ¢ 'L OR FAR

1O PAY PLAINTIFE’S ATTORNEY FEES AND COSTS INCURRED PURSUANT TO

NRS 12.130(1)(D) was submiited élecu'onioally for filing and/or sexvice with the Bighth Judicial
District Court on the 29th day of September, 2015, Elcotronic service of the foregoing document

shall be made in accordance \n"ith the B-Service List as follows:!

Krinen Law Group
Contact Email
Andrew Kynaston, Esq. andrew@kainenlawaroup.com
Carol Navarro sarol@kainenlawgroup.com
Edward Kainen, Esq, sd@kainenlaweroup.com
Kolin Niday kolin@kainenlawseroun com
Service gervi i )

1 further cextify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:

F. Thomas Edwards, Esq.
Andrea M. Gandara, Esq,
Holley Driggs Walch, et al.
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Intervenor Far West Industries

S R Wesh
an employee of Marquis Aurbach Coffing

! Pursuant to EDCR 8.05(2), each party who submits an E-Filed document through the E-Filing System
congents to electronic service in accordance with NRCP S(b)(2)(D).

Page 3 of 3 )
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P, PLLC

KAINEN LAW GROU

Site 200
‘egas, Nevada 85129

Las Ve
TOZEY3400 « Fax 702.2;

3303 Novat Sueet,

23,4488

tawGroup.cont

s

\OBQ\IO\M&‘AN-

mumwi\:mwuw————-‘-——-

Electronically Filed
1112512015 08:40:13 AM

ORDR ) , ) . GLERK OF THE GOURT
EDWARD L. KAINEN, ESQ.

Nevada Bar No, 5029
ANDREW L. KYNASTON. ESQ.
Nevada Bar Wo, 8147
KAINEN LAW GROUP, PLLC
3303 Novat Street, Suite 200
Lag Vegas, Nevada 89129
Telephone: (702) §23-4500
Facsimile: (702) 823-4438
Service@Kainent.awGroup.com .
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
RHONDA HELENE MONA, g QSE ;}'8 D-15-517425.D
Plaintify, PTNO. B .
Date of Hearing: October 8, 2015
Vs, Time of Hearing: 9:00 a.m, .
MICHAEL JOSEPH MONA. ‘
Defendant,
ORDER

THIS MATTER having come on befors the above-entitled Court on the 8th day of

October, 2015, on “Far West's Motion to btervené, Far o Finding and Order that the Post-Marital

'Agre«mem is Void Based on the Principles of Res Judicatu and Issue Preclusion, and thet lhé Plaintifft

and Defendant ave Jointly Liable for the Judgment Held by Intervenor, Plaintiff’s Opposition thevety
and Countermution for Far West to Fay Plaintflf’s Attorney's Fees and Costs Tncurred Pursuant to NRS

12.130¢1i(d}, and Defendumt’s Joinder thereto®; Tatorvenor, Far West Industries ("Far West"). not |

present bul represented by and through thelr attorneys, DANIEL, MARKS, ESQ., of THE LAW
OFFICE OF DANIEL MARKS, E5Q.,and THOMAS EDWARDS, ESQ., of the law firtm of HOLLEY
DRIGGS WALCH FINE WRAY PUZEY & THOMPSON, Plaintiff, RHONDA HELENE MONA
("Rhonda”), not prosent but appearing by and through her attorneys, EDWARDL,, KAINEN, BSQ., and
ANDREW1,, KY'NASTON. ESQ.. of the KAINEN LAW GROUP, p[. LC, and Defondant, MICHAEL,

RECEIVED

NOV 13206
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UP, PLLC

KAINEN LAW GROI

3303 Novat Street, Suite 200

Las Veges, Nevade 89129
70?.823.4990 *» Fax 702423 4488

JOSEPH MONA (“Michagl™), not presentand appearing by and through hisattorney, TYE 1 !ANS'EEN',
ESQ,, of the law firm of MARQUIS AURBACH COFFING; the Court having reviewed the pleadings
and papers on file herein, and good oause appearing therefor, makes the following Findings and Orders:

THE COURT HEREBY FINDS that this case was already closed at the time Far West
filed their Motion to Intervene,

Therefor, good cause appearing,

IT 1S HEREBY ORDERED that Par West's Motlon to Intervene is denied, duo to the

motion not boing timely,

ITIS FURTHER ORDERED (hat based on the dorial of Fay West's Motion, Plaintiffand

Defendant’s request for attorney’s fees should bie granted, Plaintiff's and Defendunt’s coumsed will
provide the Court with Memorandum of Fees and Costs pursuant (o the Brumeel factots outlining the
amounts expended (o oppose Far West's Motion, and Far West shal have 14 days to respond to the
Memorandum of Fees and Costs filed by Plaintiff and Defendant,

IT 1S FURTHER ORDERED fhat Far West may obiain video of the hearing conducted

QOctober 8, 2015,
DATED thiqa‘_/d:: of Novembu, 2018,

Submitted by:

3303 Novat Street, Sulte’20
Las Vepns, Nevada 89120
Attorneys for Plaintiff

_ MARQUIS AURBACH & €

g xi
10001 Park Run Drive
Las Vegas, Novada 89145
Attorney for Defendant

Page 2 of 2
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WRIG .
F. THOMAS EDWARDS, ESQ. ) - )
Nevada Bar No. 9549 This WRIT must be answered,

E-mail: : "
ANDREA M GA DRA, ESQ signed and returned to:
Novada Bar No. 12580 The Office of the
i UGGS WALCH Ex-Officlo Constable

G IS WALCH
4008 Wt%%\f FLZEY & THOMPSON 302 €. Carson Avenue, 5th Floor
outh Fourth Street, oor 5
Las Vegas, Nevada 89101 LasVegas, NV 8915.
Telephone;  702/791-0308 .
Facsimile:  702/791-1912

Attorneys for Plaintiff Far West Industries
DISTRICT COURT
CLARK COUNTY, NEVADA

FAR WEST INDUSTRIES, a California

corporation, !
Case No: A-12-670352-F

Plaintiff, Dept. No.; XV
v.

RIO VISTANEVADA, LLC, a Nevada limited
liability co any; WORLD DEVELOPMBNT
INC,, a Califormia coz:grauon' BRUCE MA!ZE
an individual, MICHAEL J. MONA, JR., an
individval; DOES 1 through 100, mclusive,

Defendants,

) WRIT OF GARNISHMENT
THE STATE OF NEVADA TO:
MICHAEL MONA, RESIDENT AGENT AND PRESIDENT
CANNAVEST CORPORATION
2688 SOUTH RAINBOW BOULEVARD

SUITE B
LAS VEGAS, NV 89146

You are hereby notified that you are attached as garnishee in the above entitled action

and you are commanded not to pay any debt from yourself to Michael J. Mona, Jr,

(“Defendant”), ana that ydu must retain possession and contro] of all personal property, monsy, -

credit, debts, effects and choses in action of said Defendant in order that the same may be dealt

with according to law. Where such property consists of wages, salarles, commissions or

10594-01/171 1 604.doo
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bonuses, the amount you shall retain be in accordance with 15 U.S.C. § 1673 and NRS 31,295,
Plaintiff, Far West Industries believes that you have property, money, credits, debts, effects and

choses in action in your hands and under your custody and control belonging to said Defendant

described as: “Earni

YOU ARE REQUIRED within 20 days from the date of service of this Writ of

Garmshment to answer the interrogatories set forth herein and to retyrn your answets to the

office of the Sheriff or Constable which issues the Writ of Gamnshment. In case of your failure
to answer the interrogatories within 20 days, a Judgment by Defanlt in the amount due the
Plaintiff may be entered against you, ‘ ‘

IF YOUR ANSWERS TO the interrogatories indicate that you are the employer of
Deferidant, this Writ of Garnishment shall be deemed to CONTINUE FOR 120 DAYS, or until
the amount demanded in the Writ is satisfied, whichever ooours earlier less any amount which is
exempt and less $3.00 per pay period not to exceed $12.00 per month which you may retain as a
fee fof compliance. The $3.00 fee does not apply to the first pay period covered by this Writ,

10394-01/17) 1604.doc
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YOU ARE FURTHER REQUIRED to serve a copy of yout answers to the Writ of

Garnishment on Plamttff’s attorneys whose address appears below,

Dated this day of , 2016,
Issued at dircction of: SHERIFF/CONSTABLE, ~ CLARK COUNTY
Bv: ” / 57z
Title Date .

HOLLEY DRIGGS WALCH
FINE WRAY PUZEY & THOMPSON
5 Tl ?MAS WARDS, ESQ., NV Bar No.

~mail:
S‘NDI}EA M. GANDARA, ESQ., NV Bar No. 12580

-mai
400 South Pourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Astornevs for Plaintiff

10594:01/1711604.doc

82



W s Y A WU B W N e

- bt e ek s e
BB W N e &S

16

STATE OF NEVADA

COUNTY OF CLARK *

The undersigned, being duly swomn, states ) received the within WRIT OF
GARNISHMENT on the ____ day of , 2016, and personally served the same on
the _____: day of 2015y showing the original WRIT OF GARNISHMENT,

informing of the contents and defivering and leaving a copy, along with the statutory fee of
$5.00, with

Nevada.

at , County of Clark, State of

By:
Title:

INTERROGATORIES TO BE ANSWERED BY THE GARNISHEE UNDER OATH:

1. Are you in any manner indebted to Defendants Michael M. Mons, Jx., either in

property or money, and is the debt now due? If not due, when is the debt to become due? State
fully all particulars:

ANSWER: J\V/4)

2 Are you an employer of the Defendant? If so, state the length of your pay period
and the amount of disposable eamings, as defined m NRS 31.295, which each Defendant
presently earns during a pay period. Sta.te the minimum amount of disposable carnings that is
exempt from this garnishment which is the federal minimum houtly wage prescribed by section
6(a)(1) of the federal Fair Labor Standards Act of 1938, 29 U.S.C. § 206(a)(1), in effect at the
time the eardings are payable multiplied by S0 for each week the pay period, after deducting any
amount required by law to be withheld.

Calculate the garnlshable amount as follows:
(Check one of the following) The employe is paid:
[A) Weekly: __ 1C) Semimonthly: __[D] Monthly: _

(1) Gross BamingS.c.vvvevuriniivirimieiesinsimrineceienieeeraiieesern $ [Z' 4 }S, %

{0594-01/1 71 1604.dog
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. Defendant, ot in which Defondant is interested, dnd now in possassion or under the control of

(3) Disposable Earning {Subtegot line 2 from line 1} S 2 25&, 37
{4) Fedoral Minimum Wage............oorvvvoe. creeresserane i s M“Z a5

(5) Mubtiply line 4 by 50...ccovnvee e erereren $ % .50

i
, |
() Complete the fotlowing divection in accordance with the letter selecied above: ’

(Al MUIGEIY B0E S BY T oveerrrrreesrersonsmseeens .8 MM
(B} Multiply ine S by 2 .vv.vvvveern, R S 1 00117}

< Multiply line 5 by 52 and then divide by 24....$ A%Z’j

D] Multiply line 5 by 32 and then divide by 12.....§,

(7) Subtract 1ine 6 ftom e 3..v..vvererrvvrerene. 3754/, 37
This is the machable eaming This amount must not exceed 25% of the disposable

eamings ﬁom fine 3.

‘WLW&LMH/

Did you have in your possession, in your charge or under your control, on the date
the WRIT OF GARNISHMENT was serviéd upon you any money, property, effects, good,
chattels, rights, orcdits. or choses in the action of me-Defendam, or in which Defenth i
interested? IF so, state its valne and state fully all particulars,

ANSWER: 4:her ; l

4, Do you know of any debts owing to the Defendant, whether due or not due, ot any
money, property, effects, goods, chattels, rights, credits or choses in action, belonging to the

others? if so, state particulars.
answer: ___ A

1959408 1604000

ANSWER: ‘25% 4{ V54 39=% 905 2/ ZZ,:[g 05 ém AV
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s. Are you a financial institution with a personal account held by the Defendant? If
so, state the account number and the amount of money in the account which is subject to
gamishment. As set forth in NRS 21.105, $2,000 or the entire amount in the account, whichever
is less, is not subjeqt to garnishment if the financial institutlon reasonably identifies that an
electronic deposit of money has been made Into the account within the im_mediately preceding 45
days which is exempt from execution, including, without Hmitation, psyments of money
deseribed inn NRS 21.105 or, if no such deposit has been made, $400 or the entire amount in the
account, whichever is less, is not subject to garnishment, unless the gamishment is for the
recovery of money owed for the support of any person. The amount which is not subject to
garnishment does not apply to each account of the judgment debtor, but rather is an aggregate

amount that is not subject to garnishment.

ANSWER: AO

6. State your correct name and address, or the name and address of your attorney

upon whom written notice of futthet proceedings in this action may be served.

ANSWER: M&%WM
Las Veeps, NV_ 83145 : '

‘ 7. NOTE: If, without legal justification, an employer of Defendant refuses to
withhold eatnings of Defendant demanded in a WRIT OF GARNISHMENT or knowingly

mistepresents the carnings of Defendant, the Court shall brder the employer to pay Plaintiff the
amount of arrearages caused by the employer’s refusal to withhold or the employer's
mistepresentation of Defendant’s eamings. In addition, the Court may order the employer to pay

Pléintiff punitive damagés in an amount not to exceed $1,000 for each pay petiod in which the

employer has, without legal justification, refused to withhold Defendant’s carnings or has |

misrepresented the earnings.

Garnishee

10594-01/1741604.dve
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STATE OF NEVADA ;
COUNTY OF CLARK )
L. + do solemnly swear (or affiym) that the answers to the i

foregoing interrogatories subscribed by me are true.

Garnishee

SUBSCRIBED AND SWORN to before me this

3

ey b, BARBARATSATSA b
J_éL__day of b %% Notary Public, Stalo of Nevad }
/ bkl Agpoitnent o, 1442817-4 b
/ o =%/ My hopt. Exgres Jon, 23, 2018
ﬁo‘m%tmnw i '

e
W0SSR17 1604 oo
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The Office of the
EX-QOFFICIO CONSTABLE

July.5, 2016

MICHAEL ] MONA JR A TR o
10001 PARK RUN DR : ; M

LAS VEGAS, NV 89145 o - MAG LAW
' RE:Court.Gase Number A-12:670352 S

In accordance with NRS 21.075, we are sending you a copy of the Notice of Execution gfter
Judgment and the Writ of Execution on your case If this ofﬁce can be of any t’urther .
service, please do not hesitate to call, L TR o "

. "sgncerely,

‘ 1

Ly RS -Ofﬂce of the. Ex»Oﬁ'icio Consmble

.w‘. n",v ,,r., I .-"., oot
I R L .t B e T A TP SR A e e . .
2endlosures. .Y [ e e e et T R Rt :
. oo ! AR B L L g e g

’ * Ky - e

A

. o
N A
W :

302 B Carson Ave 5% Rloor / Box 552110
Las Vegas, NV89101
Ofc: 702) 455-4089 / Fax: 702) 385-2436

e e .
LA e

Rk
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YOUR PROPERTY IS BEING K’I“I‘ACHEII}' OR YOUR WA’@ES 'ARI'?; BRING GAI‘(NISH”E'D' ’

EIGHTH JUDICIAL DISTRICT COURT
Clark County, Nevada
NOTICE OF EXECUTION

A court has determined that you owe money to FAR WEST INDUSTRIES ‘the Judgment
creditor. The judgment creditor has begun the procedute to collect that money by garnishiig
your wages, bank gccount and other personal property held by third persons or by taking money
or other property in your possession.

NHmd W

10.

. .
12

13,

" Certain benefits and property owned by you may be exempt from excoution and may nof be
.taken from you, The following is a partial list of exemptions: .

Payments recolved pursuant to the federal Social Seourity Act including, without

limitation, retirement and survivors’ benefits, supplemental secutity income benefits and

disability insurance benefits,
Payments for- benefits or the retun of contributlons under the Pubhc Employees’

" Retirement System,

Payments for public assistance granted through the Divisxon of Welfare and Supportive

Servioes of the Department of Health and Humsn Services ora loual governmental entity 4

Proceeds from a policy of life insurance.
Payments of benefits under a program of industrial insurance.

" Payraents received as disability, illness or unemployment benefits,

Payments received as unemployment compensation. -

Veteran's benefits,

A homestead In a dwelling or a mobile home, not to exceed $550,000 unless:

(3) = The judgment is for a medical bill, in which case all the primary dweiling,
including a mobile or manufactured home, may be exempt,

()  Allodial titlé has been established and not relinquished for the dwelling or mobile
" homs, in which oase ail of the dwelling or mobile home and its appurtenances re
_ exempt, - including the land on which they are located, unless a valid waiver
" executed pursiant to NRS 115:010 is applicable to the judgment.

All money reasonably deposited with a landlord by you to secure an ggresment 1o rent or

lease a dwelling that is used by you as your primary residence, exoopt that such money is .
not exempt with respect to a landlord or landlord’s successor in interest who seeks to

enforce the terras of the agreement to rent or lease the dwelling.
A vehiole, if your equity in the vehicle is less than $15,000.
Seventy-five percent of the take-home pay for any workweek, unless the Weekly take-

home pay iy less than 50 times the federal minimun howly wage, in which case the

entire amount may be exempt,

Money not to exceed $500,000 in present value, held in:.

(®  An individual. retivement arrangement which conforms with the apphcable
limitations and requirements of section 408 or 408A of the Internal Revenue
Code, 26 U.S.C. §§ 408 and 408A;

10594.01/1711558.doc
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14,

15,

16.

17,

18,

(b) A written simplified employee pension plan which conforms with the applicable
fimitations and tequirements of seotion 408 of the Internal Revenue Cods,
26U.8.C. § 408; )

(©) A cash or deferred arrangement that is a qualified plan pursuant to the Internal
Revenue Code; . .

@) A trust forming part of a stock bonus, pension or profit-shaving plan that is a
qualified plan pursuant to sections 401 et seq, of the Internal Revenue Code, 26
U.8.C. §§ 401 et seq.; . ; o
and :

() Atrust forming pért of a qualified tuition prograni pursuant to chapter 3538 of

NRS, any applicable regulations adopted pursuant to chapter 3538 of NRS and
section 529 of the Internal Revenue Code, 26 US:C. § 529, unless the money is
deposited after the entry of a judgment against the purchaser or account owner of
the money will not be used by any beneficlary to attend a college or university,
All money and other benefits paid pursusnt to the onder of g court of compatent
Jurlsdiction for the support, education and maintenance of a child, whether collested by
the judgmient debtor or the State. .
All money and other benefits paid pursuant to the crder of a court of competent

. Jurisdiction for the support and maintenance of a former spouss, including the amount of

any arrearagoes in the payment of such support and maintenance to which the former

spouse may be entitled.

Regardloss of whether a trust contains a spendthrift provision:

(® A present or future Interest in the income or principal of a trust, if the Interest has
not been distributed from the trust; i

(®) A remainder interest in the trust whereby a benefiolary of the trust will recelve
property from the trust outright at some time in the future under certain
ciroumstances; '

(©) . A discretionaty power held by a trustee to determine whether to .make a
distribution from the trust, if the interest has not been distributed from the trust;

(@  The power to direct dispositions of property in the trust, other than such a power

held by & trustec to distribute propetty to a beneficiary of the trust; *

(&)  Certain powers held by a trust protector or cerfain other persons;

® Any power held by the person who created the trust; and :

(8) - Any othor proporty of the trust that has not been distributed from the trust, Once
the property is distibuted from the trust, the property Is subject to execution.

If a trust contains a spendthrift provision:

() A mandatory intetest in the trust in which the trustee does not have discretion

- concerning whether to make the distribution from the trust, if the interest has not

been distributed from the trust;

(b A support interest in the trust in which the standard for distribution may.be .

interpreted by the trustes or a court, if the Interest has not been distributed from
the trust; and

(e} Any other property of the trust that hag not been distributed from the trust, Once

the property is distributed from the trust, the. property is subjeot to exscittion.

‘ A vehiole for use by you or your dependent which-is specially equipped or modified to

provide mobility for a person with a permanent disability.

10594-01/1711558.dop
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19. A prosthesis or any equipment preseribed by a physician or dentist for you or your
dependent,

20, Payments, in-an amount not to exceed $16,150, recelved as oompensatlon for personal
injury, not including compensation for pain and suffering or actual peounidry loss, by the

- Judgrient debtor or by a person upon whom the judgment debtor is dependent at the time
the payment is récoived.

2. Payments received as compensation for wrongful death of & person upon whom the
judgment debtoy was dependent at the time of the wrongful death, to the extent
reasonably necessary for the support of the judgment debtor and any dependent of the
Jjudgment deblor,.

- 22.  Payments received as compensation for the loss of future earnings of the judgment debtor

=gt of & person upon whom: the judgtent debtor is dependont at the tide the payment fs ~

received, to the extent reasonably necessary for the support of the judgment debtor and
any dependent of the judgment debtor, .

23.  Payments recolved as restitution for a criminal act.

24, Personal property, not to exceed $1,000 in total value, if the property is not otherwise

exempt from execution.
25, Atax.refund received from the earned income credit provided by federal law or a similar
state law,
26.  Stock of s corporation described in subsection 2 of NRS 78.746 except as set forth in that
section,

These exemptions may not apply in certain cases such ag a proceeding to enforcs a judgment for
support of a person or a judgment of foreclosure on a mechanic’s lien. You should consult an
attorney immediately fo assist you in determining whether your property or toney is exempt
from execution, If you carinot afford an attorney, you may be eligible for assistance through
Nevada Legal Services. If you do not wish to consult an attorney or receive legal services from
an organization that provides assistance to persons who gualify, you may obtain the form to be
used to claim an exeraption from the Clerk of the Court.

PROCEDURE FOR CLAIMING EXEMPT PROPERTY

If you belicve that the money or property taken from you Is exempt, you must complete and file
with the Clerk of the Court an executed claim of exemption, A copy of the clalm of exemption
must be served upon the Las Vegas Township Constable, the. garnishee, and the judgment
creditor within 10 days after the notice of execution or garnishment s served on you by mail
pursuant to NRS 21,076 which identifies the specific property that is being levied on. The
property must be released by the gamishee or the Las Vegas Township Constable within 9
Judicial days after you setve the claim of exemption upon the Las Vegas Township Constabie,
garnishee, and judgment creditor, unless the Las Vegas Township Constable or garnishee
“recelves 4 copy of an objection to the claim of exemption and a notice for a hearing to dstermine
the issue of exemption. If this happens, a hearing will be held to determine whether the property
or money is exempt, The objection to the claim of exemption and notice for the hearing to
determine the issue of exemption must be filed within 8§ judicial days after the claim of
exeinption is served on the judgment creditor by mail or in person and served on the jidgment
debfpr, the Las Vegas Township Conitable, and'any garnishee rnot less than 5 judicial days

105%4-01/1711858.doe



before the date sot for the hearing, The hearing to determine whether the property or money is
exempt must be held within 7 judicial days after the objection to the clalm of exemption and
notice for the hearing is filed, You may be able to have your propesty released mors quickly if
you mail to the judgment oreditor or the atforney of the judgment oreditor written proof that the
propeity is exempt. Such proof may inchude, without limitation, a letter from the government, an
anttval statement from & pension fund, receipts for payment, copies of checks, records from
finanetal institutions, or any othes docurment which demonstrates that the money in your account
* i3 exempt, ' ’

IF YOU DO NOT FILE THE EXECUTED CLAIM OF EXEMPTION WITHIN T}ﬁi TIME

SPECIFIED, YOUR PROPERTY MAY BE SOLD AND THE MONEY GIVEN TO THE

JUDGMENT CREDITOR; EVEN IF THE FROPERTY OR MONEY 1S EXEMPT.
NRS 21,075 (2011). . : :

10394011711556.d06
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F. THOMAS EDWARDS, ESQ.
Nevada Bar No, 9549

E-mail: tedwards@nevadafirm.com
ANDREA M. GANDARA, ESQ.
Nevada Bar No. 12580

B-mail: agandara@nevadafirm.com-
HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Plaintiif

DISTRICT COURT
CLARK COUNTY, NEVADA

FAR WEST INDUSTRIES, a California .
corporation, Case No: A-12-670352-F
. Dept. No.: XV
Plaintiff,

V.

RIO VISTA NEVADA, LLC, a Nevada limited
liability comtpany; WORLD DEVELOPMENT,
INC., a California corporation; BRUCE MAIZE,
an individual, MICHAEL J. MONA, JR., an
individual; DOES 1 through 100, inclusive,

Defendants.

WRIT OF EXECUTION
Earnings | | Other Propertv
Earnings. Order of Suvvort

THE STATE OF NEVADA TO THE SHERIFF/CONSTABLE - CLARK COUNTY,

GREETINGS:.
On April’27, 2012, a judgment, upon which thete is due in United States Currency the
following amdunts,‘ was entered in this action in favor of Plaintiff Far West Industries as

Judgment creditor and against Michael J. Mong, Jt. as judgtment debtor. Interest and costs have

accrued in the amounts shown. Any satisfaction has boen credited first against total accrued
intexest and costs, leaving the following net balance, which sum beazs interest at 10% per annum,

$4,967.308 per day from fssuance of this writ to date of levy and to which sum must be added all

10594-01/1711519.dov

93



cominissions and costs of executing this Writ, .
JUDGMENT BALANCE o AMOUNTS TO-BE COLLECTED BY LEVY

Judpment - $17.777.562.18 NETBALANCE____. $25611.068.27
Attorney’s Fees e $327.548.84 Fee this Writ
Costs e $25.562.56  Garnishment Fee %
' JUDGMENT TOTAL ___ 81813067358 LowFee 20
Acorued Costs’ “Mi ua%{_ | &

Aocmed Intetest .,_wﬂ.w.m Stotage
Less Satisfaction e 339,978,585  Interest from

Date of Issuance

NETBALANCE  ___ 2561106827 SUB-TOTAL 2‘5 bl 119. £l

Cominigsion X' Qé oy
TOTAL LEVY 26 129, 222. 3

NOW THEREFORE, you are comnianded to satisfy the Judgment for the total amount

due out of the following desctibed personal property and if sufficient persona! pmperty cannot be
found, then out of the following deaenbed real property 4 ings” which me:

(See below or exext'}pﬁons which aay apply)

3

10594-01/1711519.doc
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. EXEMP'I‘IONS WHICH APPLY TO THIS LEVY
(Check appropriate paragraph and complete as necessary)

M| ~ Property other than wages: The exemption set forth in NRS 21 090 orin other applicable
Federal Statues may apply, consult an attomey ’

B4 . - Barnings
The amount subject to garnishment and this welt shall not exceed for any one pay perxod

. the lessor of® .
4 A - 25% of the disposable earnings due the judgment debtor for thie pay period, or

B. The difference between the dxsposable earnings for the period of $100, 50 per week for

each week of the pay petiod.
[ Barnings (Fudgment or Order of Support)
" A Judgment was entered for amounts due under a decree or order entered on s
20, by the for support of ~, for the period from ,20 , through

s 2D »in installments or §

The amount of disposable eamings subject to gamishment and this wit shall-fiot exceed for any'

one pay period:

71 A meximum of 50 percent of the disposable earnings of such judgment debt_or who is
suppotting a spouse or depsndent child other than the dependent pamed above:

[ A maximum of 60 percent of the disposable eatnings of such judgment debtor who is not
supporting a spouse or dependent child other than the dependent named above;

[ s an additional 5 percent of the disposable earnings of such judgment deb;cor if and fo

extent that the judgment is for support due for & period of tixﬁe more than 12 weeks pnor‘

to the beginning of the work period of the judgment debtor durmg which the levy is made
" upon the disposable earnings. .

NOTE: Disposable eatnings ate defined as g}oss earnings léss deductions for Federal Incoﬁe
Tax Withholding, Federal Soci;al Seourity Tax and Withholding for any State, Coynty or
City Taxes, '

You aré required to return this Wiit from date of issuance not less than 10 days or mote than 60

-3
10594-01/1721519.doo
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days with the results of your levy endorsed thereon,

Submitied By: STEVEN D. GRIERSON, CLERK OF COURT

/\ v PVCW s
T SIGN ATOREY By: mlcmmcagéqg’mw 4 2018

"Deputy Clerk @m

F. THOMAS EDWARDS, ESQ. .
Nevada Bar No. 9549 . . :
ANDREA M. GANDARA

Nevada Bas No, 12580

HOLLEY DRIGGS WALCH :

FINE WRAY PUZRY & THOMPSO

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101 RETURN

Telephone:  702/791-0308

Facsimile:  702/791-1912 Not satisfied S
Attorneys for Plaintiff . )
Satisfied in sum of L
.. Costs retained "8
1 hereby certify that X have this date
returned the foregoing Writ of Execution . Commission retained S
with the results of the levy endorsed
thereon, . . Costs incurred $
SHERIFF/CONSTABLE — CLARK. Commission incurred $
COUNTY : _ — N
’ ‘Costs Received $ ..
By::
REMITTED TO
JUDGMENT CREDITOR §
Deputy - " Date

10594011 711519.doo
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' Judgment ereditor and againgt.MiChael 1. Motia, Ji. 4 fudgiint delitor. Tt

_1.
791-
92/791*&912

ﬁ(@’l‘cfl@)émtﬁﬁlﬂiﬂiw

DISTRICT COURT
ELARK COUNTY, NEVADA

FAR WEST" MU’&TRIEQ & Ciifoinin

corporatiof, W&Nb A}a{l&-ﬁ%&ﬁzuﬁ

Dyt Ni
Plﬁmtifﬁ %

¥..
mm VIsTANEVAm, Lgﬁ:, @Nav d _a,lfmv;tﬂd

gl xlity oy pany; W
"u& Cal emaaco orati

mgn ?ﬁ”%ﬁgﬁ llﬁ;teug.
. Tiefsindants

On Apiil 2% 2019, a judgment, upen, whieh Hiers: i due i Uitedl States Cumency: te

fllowing amounts, was: entersd: i (i action in. favor of Plaintiy Bav West Tidusies 4

acemied] in- the amounts: shows, Ady satisficon bas béun drpdived firat aaiost wial dgdmed
interest and eosts, lsaving the-Fllowing:net balatics, Whigh sisi tisars ditecest.ar T0% i atting,

- $4.967.30% i lny G107 15anve of s Wit todite oF levy. and to which sam tuagt e udled ol

' 10594-01/176A808 ng.

oisté iave:
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EXEMPTIONS WHICH APPLY TO THIS LEVY
{Check appropridte parageaph and complets asnecessary)

[ Property other than wages. The exemption set forth in NRS 21,090 evin other-epplicable
Federal Statues:may-apply; consult an attorney.
% “Bamings '

The amount subject ta gamishment and this writ shall not exeeed for any ene pay perind.
the:leaser of:

4 A 28%of the disposmble enimings dupthe judgnigiit. debtor forthe pay peiiod, 68

B.  The differénce between the disposable eamings forthe periad of $100.50 per waek for
each week of the pay pétiod.

7 Barings (Tudgment or Order of Support)
4 Judgiment was-entered. for amonnts due under a depee or order entered on ,

20, bythe for- support of » for the period from  , 20, through

N installments.or §
Theé:amount of disgosible eaknings subjectto gainishinent and this it sl 6ot excesd fir sny
onehiy hetipd
[T A i of 50 pescent. of the disposable easings of sueh judgimant debtor. Who s
supparting asspouse or-dependent child other thas. mmgpmdmt;m above;
L Amaxitoun of 0 percent:of the disposable eamings.of such.judgragnt debtor who-is not
supperting & spouse:or dependent:child other than the, dspendent namsd-above;
[ Plusau additionial 5 peiehit of the disposable sasmings 6f such judginent debtor ifand t
" extent that:the judgtnietit is for support.due for s perivd of ting wors'than 19-wetksprlor
to'the begzinniiig of the work period of the judgment debror dusthg which tiwl’eyy i madi
tpoi.the disposableerrnings.
NOTE: Disgosable sarnivgy-ate definedl s gross eatiings less deductions. for Pedoral come

Tax Withbolding, Federal Social Secmity Tax and Witbhioldiog for any Slate, County.or |

Citf)’ Taxes;
You ars requisdd 10 detien {His Wit from date of Issvanie pot less: thak 10 days Do thés 60

N
10598011764804.doo
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days with:the:results of your lovy endorsed thersoh,

STEVEND: GRIERSON, GEERK OF c“’m‘é 0
MIGHELLE MCGARTHY
S T

et satisfied
e Satisfied in syen.of
i CRRIS TR RIDGG

$

$

Ihexéhveemfvthatl va this date ) 5
tefirged the foréeoing xmnf%auﬁan yeiCommission: zetained. $ o

§

g

wiith The-resnilts of thy lowr- endorsed
thergon, ) —Costs incyitéd

YgCQNSTAHI«E ~CLARK Comnission inpuried

Fmeprm—— I .

——Losts Receivad $___ ——

T
%MT g&ﬁﬁﬂ’@ﬁ &

Deputy- ' Date

But Casedk & Name on Chiadl

b

| 0598011 18804 dog

100



XD e 3 & A W W

10
i1
12
13
23
15
16

17

18

19 |

0
21

s

2%
%
26

21 )

28

_ eorporation,

WRIG
F, THOMAS BD;NARDS , BSQ.

arda@nevadais.cont

ANITIRE M, NRA; F8Q.

N»vadaBaxNe, 12 0

E-maile % vad;
@LLWME B‘%%iﬂiﬁ OMPSON

AOQ Souith Fougth, Steeet, ’EhixzdFlaox
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Attornieys for Plaintiff Far West Indudtrigs

DISERICT C@UR’I‘

FAR WEST INDUSTRIES, 4 Cali’fomia

Plaintif; Eept Nb

Ve

rdivii

LA%%GAS, NV 89146

Vou axe hereby nofificd Mt you aig-attackisd a8 garisheein the above entitled Action
gud you are coramanded net to: pay azgy debt fiong yourself to Mictwel I Mone, Jt,
(“Defendant?); arid that you must refai possession. abd contiul of ull pessonal propettylymariay,
oredit, debts, effects and chases in-action of said Defondant in ordsr thal; the-Sdtag gy e doglt

with aceerding to law. Whege such property consists. of wages, salaries; comumigsions of

SAVITCAS R
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bonuses, the amount you shall setain be in accordance with 15 U.8.€. § 1673 and NRS 31.295.
Plaintitf, Far West Industries believes that you have propesty, money, eredits, debis, effeits did
dhoses iis acfion in your hands aud yder your custody and control belonging to said Defendant-
described. es; ¥Pamings.” which meas atioh. pld or. payable. £

Gamishment to answer th interrogatories set forth herein and to xetuth your answers 1o the.
offioe of the Shoriéf o Constable which issuss the Wrlt of Gasishment. B qase of your filure
to apswer thy Intefrogatoris within. 20 days, » Tudgauent by Diefhlt In the ot e the
Plaintf; whioh. amouit a5 of Octoer 14, 2016 is $26,120,402.76 and which anioust. Plintif
deninds, may be.enteredd against you. |

IF YOUR ANSWERS: TO the interrogatories indicate that you aze {he enployer of
Defendasit, this Wit of Gantishisient shall be deermed to CONTINUE FOR 120 DAYS, ov watil
the. amount demanded i the Wit i satisfied; whicbevor oponds varier Tess oy amouat which is
exxempt and: lgss §3.00 perpay peried not o exceed $12,00 pet month which you may retabd as a
fee forcompliance. The $3.00 fee does not apply to-the first-pay peried-covered by this: Weit, |

HOSSUAVATEABIZ @ o0
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YOU ARE FURTHER REQUIRED to serve a copy of yous agswers 1o the Writ of
Gamishment o PlaintifP’s attomeys whose addvess appaars below. |

Dated this_____dayof s 2016,
Tssed gt direction of: SHERIEF/CONSTABLYE « CLARK COUNTY

BY: . ,
Title Date

Ak e "% 3 °G . £
L GYANDARA ESQ NVBafNei 12580
ail: agandaral ;evadﬁﬁme@m
00 Siouth Fourth Steget, Third Floor
Las Viegas, Nevada 39101
’Eeléphcm* '7021‘791.9*308

Aftornevs. for Plaintift

Mgﬂ

- 10%04-00/1 76481200 .
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EXIBREBERESBER ST E B S

$TATE OF NEVADA. )

COUNTY OF CLARK. )

Tite undersigned;; being duly swom, states that I received the within WRIT OF
GARNISHMENT oni the____day of, ., 2016, and personally served the saine o

the day of. , 2015 by showing the opiginal WRIT O

infoining of the. contents and delivering and leaving. a eopy, along, with the statitory foe. of
$5.00, with _ ., Couriy0f Clark, State:sf
Nevada.

Titlez. -

INTERROGATORIES 0 BE ANSWERED BY THE GARNISHEE UNDER OATH:

1L _ Are:you in eny mwanner indebted to Defendatits Michael M. Mona, Jr., eitherin
Dtoperty or money, and-is the debt iow-due? 1f not due, when is the debt to'begome die? State
filly sl paticulars:

2. Areyouan employerof the Defondant? If 50, state the Teigth of yous ;‘aaypeﬁed

and thié amount of disposble earnings, as defined in NRS 31.205, which esch Diéferdant

presently earns duting a pay period. State the minimum ameunt of disposable éathings. thist iy
exeinipt froin this gerishinent which is the federal miniouam bourly wage preseribsd by section.
6(a)(1) of thie federal Fair: Lobor Standaids Act of 1988, 29 U:8.C: § 208(a)(tY, in clfeot at fhe
tinie the earnings ave payablemultiplied by 50 for each wesk-the pay petivd, aftol dedisting aiiy
aritonint vequired-by Tavi to b withiield,
 Coaleilate the: gaonishiable atouit a3 follows:

(Check one.of the following) The employee s paid:

[A]'Weekly: __ [B] Biweskly: __ [C] Sotimonthly: __ [D] Motily: __

(1) Orsg BAIDIgS. <s v crsvcsversecsnernssimncansenensenssivss cosnlf

Iq‘ 4 »
1059801764812 dos-
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(2) Deductions required, by Jaw (ot includitig ¢hild suppott)o:$oemersonmmes
(3) Disposable Batning [Subtract line 2 Rom Jing 1] vovrecursronb s
Y T TRy A S ————
(5) Moltiply Be ABY50 v vcvrsssrasoiarssssismncssnssssnionzosrsss B
(6) Complete the following ditaction in agcordance with the loiter selected abavs:
[A} Multiply 1ine 5BY 1 cvnrerecsuenserisenes T i
Bl Multiply B8 BY 2 sosmsrncsrssransrrosesssssiniiss
cl Multiply liie.§ by §2:and then divide:by 24.....8 s
(D] Mltiply live 5 by 52 and ot divide by 12,...8
(7) Subtgact s 6 BOmTi08 B s versorsrsssnsscsrsson
' Tiis is fhe attachable eaming. This smonnt saust ot g¥eesd 26% of the disposable

earnings. from Hug 3.
ANSWER: .

3,  Didyouhavein your possession, i your charge or uader your control,on the. date
the WRIT OF GARNISHMENT was. served upon you avy money, pripaisy, effecss, good, |
chiattels, rights, credits 6% chosss. it the action of the Defendont, or in which Disfetidant s
inferested? 1 se, state its valug atid stateRilly 4l jartieulats:

4, Do youknew of any débts owing to theDefendant, whethiér due o not d¥, ariny-
money, propetty, effests, gods, chattels, rights, ctedits or gheses in: action, belongiig fo &
Defendant, or-in which Defendgiit is interested; and now in. fiossession o under the eontrol of
oibens? Mo, state partivufars. ' -

- L0504:01/1764812. 400
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SJ:AJ?E OF NEVADA )
COUNTY OF CLARK )
% , . , do solesiitily swit (or affidey) that the answers to the

85

foregoing interrogatories subseribied byme axe true.

- T Catnishes

SUBSGRIBED ANDSWORN to hiefore methis:
dayof ... L

10594-D1/964812.doe
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HOLLEY, DRIGGS, WALLH, FINE, WHAY, PUZEY § THOMPEON .
Michosd Mena . BLO

Invoica ¥ Aspount Now
1700-600-00

10/28/2018

N Agoding Naselpsich
Clienit Coste — wedmbmrsed client

MattaE 0
1059401 5,00
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| Address

AFFT
Name (Attorneys Include Bar No. & Firm)

City/State/Zip
Telephone

In Proper Person OR Attorney for

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff(s)
Plaintiff(s),
CASENO._ CaseNo.
IS
DEPT. NO.__Dept. No.
Defendant(s) _
. Defendant(s).

AFFIDAVIT CLAIMING EXEMPT PROPERTY

STATE OF __STATE _ )

) $8:
COUNTY OF COUNTY )
I, Affiant's Name , believe the property ar money taken

from me is exempt from execution. i claim the following exemption:

Exemption

I declare under penalty of perjury under the law of the State of Nevada that the

foregoing is true and correct.

EXECUTED this _Day day of Month . 20Yr.

Affiant
Afft_Claim_Exm_Property.doc/3/15/2004
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DOC

(Name)

{Address)

(City, State, Zip Code)

{Telephone Number)

(E-mail Address)
[ Defendant/ [] Other, In Proper Person

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
,| CaseNo.:
- Plaintiff(s), . Dept. No.:
Vs, V
CLAIM OF EXEMPTION FROM
. R EXECUTION
Defendant(s). .
1, (insert your name) . , submit this Claim of

Exemption from Execution pursuant to NRS 21.112 and state as follows:
(Check only one of the following boxes.)

[ Yam aDefendant or other named party in this casé and have had my wages withheld or have
feccived a Notice of Execution regarding the attachment or garnishment of my wages,
money, benefits, or property. '

] Iam not a Defendant or other named party in this case, but my wages, money, benefits, or
property are the subject of an attachment or garnishment relating to a Defehdani or other
named party in this case. (NRS 21,112(10).)
My wages, money, benefits, or property are exempt by law from ex'ecution as indicated below,
Pursuant to NRS 21.112(4), if the Plaintiff/Judgment Creditor does not file an objection and notice of
heating in response to this Claim of Exemption within eight judicial days after my Claim of Exemption

from Execution has been served, any person who has-control or possession over my wages, money,

Page 1 Ofﬁ : @OC WEB Rev, )-06.2012)
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benefits, or property (such as my employer or bank, for example) must release them to me within nine

judicial days after this Claim of Exemption from Execution has been served.

I( Cheék all of the following boxes that apply to your wages, money, benefils, or property.)

a

O

0

Money or payments received pursuant to the federal Social Security Act, including retirement,

disability, survivors' benefits, and SSL (NRS 21.090(1)(y) and 42 U.8.C. § 407(a).)

Money or payments for assistance received throﬁgh the Nevada Department of Health and

Human Services, Division of Welfare and Supportivé Services, pursuant fo NRS 422.291. (NRS

21.090(1)(kk) and 422A.325.)

Money or payments received as unemployment compensation benefits pursuant to NRS 612.710.

(NRS 21.090(1)(hh).)

Money or compensation payable or paid under NRS 616A to 616D (worker's compensation/

industrial insurance), as provided in NRS 616C.205. (NRS 21.090(1)(gg).)

Money or payments received as veteran's benefits. (38 U.8.C. § 5301.)

Money or payments received as retirement benefits under the federal Civil Service Retirement

System (CSRS) or Federal Employees Retirement System (FERS). (5 U.S.C. § 8346.)

Seventy-five percent (75%) of my disposable earnings. "Disposable eaﬁaings" are the earnings

remaining "after the deduciion . .. of any amounts required by l;:lw to be withheld.," (NRS

21.090(1)(g)(1).} The "amounts required by law to be withheld" are federal income tax,

Medicare, and Social Security taxes.

[J Check here if your disposable weekly earnings to do not exceed $362.50>or 50 times the
federal minimum wage (50 x $7.25 = $362.50), in which case ALL of your disposabie
eatnings are exempt. (NRS-21.090(1)(g).)

[0 Check here if your disposable weekly earnings are between $362.50 and $483.33, m which
case your exempt incomé is always $362.50. Your noﬁ-exempt income is your weekly '
disposable earnings minus $362.50, which equals (insert amount here): $ per
week. (NRS 31.295.)

Money ot benefits received pursuant to a court order for the support, education, and maintenance

of achild, or for the sﬁpport of a former spouse, including arrearages. (NRS 21.090(1)(s)-(t).)

Page 20f6 {DC WEB Hev. 01.06.2012)
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Money received as a result of the federal Earned Income Tax Credit or similar credit provided

under Nevada law. (NRS 21.090(1)(aa).)

$1,000 or less of my money or personal property, identified as describe the specific money or property you

wish fo make exempt) ,

which is not otherwise exempt under NRS 21.090. (NRS Zi .090(1)(z).)

Money, up to $500,000, held in a retirement plan in accordance with Internal Revenue Code,-

including, but not limited to, an IRA, 401k, 403b, or other qualified stock bonus, pension, or

profit-sharing plan. (NRS 21.090(1)(r).)

All money, benefits, privileges, or immunities derived from a life insurance policy. (NRS

21 .09_0(1)(1().)

Moncy, benefits, or refunds payable or paid from Nevada's Public Employees' Retirement System

pursuant to NRS 286.670. (NRS 21.090(1)(ii).)

A homestead recorded pﬁrsuant to NRS 115.010 on a dwelling (house, condomininm, townh(;me,

and land) or a nﬁobi!e home where my equity does not exceed $550,000. (NRS 21.090(1)(1).)

My dwelling, occupied by me and my family, where the amount of my cﬁuity does not exceed

$550,000, and I do not own the land upon which the dwelling is situated. (NRS 21.090(1)(m).)

[0 Check here iftfxe Jjudgment being collected arises from a mcdi'cal bill. If it does, your
primary dwelling and the land upon which it is situated (if owned by you), including a mobi]e-
or manufactured homé, are exempt from execution regardless of your equity. (NRS 21,095.)

My vehicle, whete the amount of equity does not exceed $15,000, or I will pay the judgment

creditor any amount over $15,000 in equity. (NRS 21.090(1)(f).)

[J Check here if your vehicle is specially equipped or modified to provide mobility for you or
your dependent and e{ther you or your dependent has a permanent disability. Your vehicle is
exempt regardless of the equity. (NRS 21.090(1){(p).)

A prosthesis or any equipment presctibed by a physician or dentist for me or my dependent,

(NRS 21.090(1)(q).) '

My private library, worké of art, musical ihstmments, jewelry, or keepsakes belonging to me ot

my‘depcndent, chosen by me and not to exceed $5,000 in value. (NRS 21.090(1)(a).)

P age 30f6 (BC WEB Rev. 01.06.2012)
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0

0

O

My necessary houschold goods, furnishings, eléctronics, clothes, ﬁe_rsonal effects, or yard
equipment, belonging to me or my dependent, chosen by me and not to exceed $12,000 in value.
(NRS 21.090(1)(b).)

Money or payments received from a private disability insurance plan. (NRS 21.090(1)(ee).)
Money in a trust fund for funetal or buirial setvices pursuant to NRS 689.700, (NRS 21.09001)(£5).)
My professional library, equipment, supplies, and ﬂ;e tools, inventory, instruments, and materials
used to catry on my trade ot business for the support of me and my family not to exceed $10,000
invalue. (NRS 21.090(1)(d).)

Money that 1 reasonably deposited with my landlord to rent or lease a dwelling that is used as my
primary residence, unless the landlord is enforcing the terms of the rental agteement or lease.
(NRS 21.090(1)(n).) »

Money ot payments, up to $16,150, received as compensation for personal injury, not including
compensation for pain and suffe:ring~ or actual pecuniary loss, by me or by a person upon whom I
am dependent. (NRS 21.090(1)(u).)

Money ot payments received as compensation for loss of my future carnings or for the wrongful
death or loss of future earnings of a person upon whom I was dependent, to the extent reasonably
necessary for the support of me and my depéndengs. (NRS 21.090(1)(v)-(w).)

Moty or payments received as restitution for a criminal act. (NRS 21.090(1)(x).)

Money paid or rights existiﬁg for vocational rehabilitation pursuant to NRS 615,270, (NRS
21.090(1)().)

Child welfare assistance provided pursuant to NRS 432.036. (NRS 21.090(1)(il).)

Other:

AUTOMATIC BANK ACCOUNT EXEMPTIONS

(Some direct-deposit finds are automatically protected and should not be taken from your bank account. If automatically
P

protected money was taken from your bank account, check the appropriate box below and attach proof of direct-deposit benefits,)

All exempt federal benefits that were electronically deposited into my account during the prior

two months ate protected, and I am, therefore, entitled to full and customary access to that

P age 40of6 {DC WED Rev, 01-05-2012)
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protected amount, (31 CF.R. part 212.6(a).) Money in my personal bank account that exceeds

that amount may be subject to the exemptions stated above.

[0 Exempt state or federal benefits were electronically deposited into my personal bank account
during the 45-day period preceding Plaintiff's service of the wtit of execution ot garnishment
relating to my personal bank account, and under Nevada faw, I am entitled to full and customary
access to $2,000 or the entire amount in the account, ;ﬂhichever is less, regardless of any other
deposits of money into the account. Money in my petsonal bank account that exceeds that
amount may be subject to the exemptions stated above. (A.B. 223, 2011 Leg., 76th Sess. (Nev.
2011).)

1 A writ of execution or gamishment was levied on my personal bank account, and under Nevada
law, I am entitled to full and customary access to $400 or the entire amount in my account,
whichever is less, unless the writ is for the recovery of money owed for the support of any person.
Money in my personal bank account that exceeds $400 may be subject to the exemptions stated
above. (A.B. 223, 2011 Leg., 76th Sess. (Nev. 2011).)

Pursuant to NRS 21.112(4), if ybu are a Garnishee or other petson who has oonﬁol or possession
over my exempt [7] wages, [ bank accounts, [] benefits, [ ] other accounts/funds, or [] personal or real
propexty, as stated above, you-must release that money or property to me within nine judicial days after
my Claim of Exemption from Execution was served on you, unless the Plaintiff/Judgment Creditor files
an objection and notice of heating within eight judicial days after service of my Claim of Exemption from
Execution, which the Plaintiff/Judgment Creditor will serve on you by mail or in person.

DATED this day of »20

1 declare under penalty of petjury undet the laws of the
State of Nevada that the foregoing is true and correct,

2 3
{94 4

{print name)

] Defendant/ [] Other, In Propsf Person

Page 50f6 ! {DCWVED Rov, 01.06-2082)
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the day of . ,20 , Iplaced
a true and correct copy of thé'foregoing CLAIM OF EXEMPTION FROM EXECUTION in the

United States Mail, with first-class postage prepaid, addressed to the following (insert the rame and address of the
Jollowing pariies/entities).

Attorney for Plaintiff/Judgment Creditor;
(or Plaintiff/Tudgment Creditor directly if unrepresented)

7] Sheriff or [ Constable:

Garnishee: 1 Employer

[J Bank

{1 Other

DATED this day of ,20

I declare under penalty of perjury under the laws of the
State of Nevada that the foregoing is true and correct.

£t 3
g4 &/

{print name)

[1 Defendant/ [] Other, In Proper Pers'on

Page 6 of 6 + ()G WEB Kov, 01.05.2012)
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11/0/2016 NRS: CHAPTER 21 - ENFORCEMENT OF JUDGMENTS

NRS 21.075 Notice of writ of execution: Service required; form; contents,

1. Execution on the writ of execution by levying on the property of the judgment debtor may occur only if the sheriff serves the
judgment debtor with a notice of the writ of execution pursuant to NRS 21.076 and a copy of the writ. The notice must describe the
types of property exempt from execution and explain the procedure for claiming those exemptions in the manner required in
subsection 2. The clerk of the court shall attach the notice to the writ of execution at the time the writ is issued.

2. The notice required pursuant to subsection 1 must be substantially in the following form:

NOTICE OF EXECUTION

YOUR PROPERTY IS BEING ATTACHED OR
YOUR WAGES ARE BEING GARNISHED v
A court has determined that you owe money to ... (name of person), the judgment creditor. The Ijudgment creditor
has begun the procedure to collect that money by garnishing your wages, bank account and other personal property held by
third persons or by taking money or other property in your possession. .
Certain benefits and property owned by you may be exempt from execution and may not be taken from you. The
following is a partial list of exemptions: ° )
. . Payments received pursuant to the federal Social Security Act, including, without limitation, retirement and survivors®
benefits, supplemental security income benefits and disability insurance benefits. ’

. Payments for benefits or the return of contributions under the Public Employees’ Retirement System.

3. Payments for public assistance granted through the Division of Welfare and Supportive Services of the Department of
Health and Human Setvices or a local governmental entity.

4. Proceeds from a policy of life insurance.

5. Payments of benefits under a program ofindustrial insurance.

6. Payments received as disability, illness or unemployment benefits,

7. Payments received as unemployment compensation.

8. Veteran’s benefits. : -

9. A homestead in a dwelling or a mobile home, not to exceed $550,000, unless;

(2) The judgment is for a medical bill, in which case all of the primary dwelling, including a mobile or manufactured
home, may be exempt.

) Allodial title has been established and not relinquished for the dwelling or mobile Home, in which case all of the
dwelling or mobile home and its appurtenances are exempt, including the land on which they are located, unless a valid
waiver executed pursuant to NRS 115,010 is apilicable to the judgment. -

10. All money reasonably deposited with a landlord by you to seoure an agreement to rent or lesse a dwelling that is
used by you as your primary residence, except that such money is not exeTl?t with respect to a landlord or landlord’s successor
in interest who seeks to enforce the terms of the agreement to rent or lease the dwelling.

11. A vehicle, if your equity in the vehicle is less than $15,000.

12. Seventy-five percent of the take-home pay for any workweek, unless the weekly take-home pay is less than 50 times
the federal minimum hourly wage, in which case the entirs amount may be exempt. -

13. Money, not to exceed $500,000 in present value, held in: ) -

(a) An individual retirement arrangement which conforms with the applicable limitations and requitements of section 408
or408A of the Internal Revenue Code, 26 U.S.C. §§ 408 and 408A; :

(b) A written simplified employee pension plan which conforms with the applicable limitations and requirements of
section 408 of the Internal Revenue Code, 26 U.S.Cg § 408; )

(c) A cash or deferred arrangement that is a qualified plan pursuant to the Internal Revenue Code;

(d) A trust forming part of a stock bonus, pension or profit-sharing plan that is a qualified plan pursuant to sections 401 et
seq. of the Internal Revenue Code, 26 U.S.C. §§ 401 et seq.; and ’

(e) A trast forming part of a qualified tuition program pursuant to chapter 353B of NRS, any applicable regulations
adopted pursuant to chapter 353B of NRS and section 529 of the Intemal Revenue Code, 26 U.S.C. § 529, unless the money is
deposited after the entry of a judgment against the purchaser or account owner or the money will not be used by any
beneficiary to attend a college or university.

All money and other benefits paid pursuant to the order of a comrt of competent jurisdiction for the support,
education and maintenance of a child, whether collected by the judgment debtor or the State.

15.  All money and other benefits paid pursuant to the order of a coutt of .competent jurisdiction for the support and
maintenance of a former spouse, including the amount of any arrearages in the payment of such suppott and maintenance to
which the former spouse may be entitled.

16. Regardless of whether a trust contains a spendthrift provision: X

(a) A present or future interest in the income or principal of a trust that is a contingent interest, if the contingency has not
been satisfied or removed; .

A present or future interest in the income or principal of a trust for which discretionary power is held by a trustee to
determine whether to make a distribution from the trust, if the interest has not been distributed from the trust; )

(c) The power to direct dispositions of property in the trust, other than such a power held by a trustee to distribute
properiy to a beneficiary of the trust;

(d) Certain powers held by a trust protector or certain other persons; and
(e) Anlfy power held by the person who created the trust,

17.  Xatrust contains a spendthrift provision:

{(a) A present or future interest in the income or principal of a trust that is a mandatory interest in which the trustes does
not have discretion concerning whether to make the distribution from the trust, if the interest has not been distributed from the
trust; and . :

(b) A present or future intetest in the income or principal of a trust that is a support interest in which the standard for
distribution may be interpreted by the trustee or a court, if the interest has not been distributed from the trust.

18. A vehicle for use by you or your dependent which is specially equipped or modified to provide mobility for a person-
with a permanent disability. .
19. A prosthesis or any equipment prescribed by a physician or dentist for you or your dependent.

https:/Iwww.!eg,state.nv.us/nrs/N RS-021.himH#NRS0215ec075 1/2
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1/9/2018 NRS: CHAPTER 21- ENFORCEMENT OF JUDGMENTS

20. Payments, in an amount not to exceed $16,150, received as compensation for personal injury, not including
compensation for pain and suffering or actual pecuniary loss, by the judgment debtor or by a person upon whom the judgment
debtor is dependent at the time the payment is received.

Payments received as compensation for the wrongfirl death of a person upon whom the judgment debtor was
dependent at the time of the wrongful death, to the extent reasonably necessaty for the support of the judgment debtorand any
dependent of the judgment debtor.

22. Payments received as compensation for the loss of future eamint%s of the judgment debtor or ofa person upon whom
the judgment debtor is dependent at the time the payment is received, to the extent reasonably necessary for the support of the -
judgment debtor and any dependent ofthe judgment debtor.

23. Payments received as testitution fora criminal act.

24.  Personal property, not to exceed $1,000 in total value, if the property is not otherwise exempt from execution,

25. A tax refund received from the eared income credit provided by foderal law or a similar state law. .

26. Stock of a corporation described in subsection 2 of NRS 78,746 oxcept as set forth in that section.

- These exemptions may not apply in certain cases such as a proceeding to enforce a judgment for support of a person or a
judgment of foreclosure on a mechanic’s lien. You should consult an attorney immediately to assist you in determining
whether your property or money is exempt from execution, If you cannot afford an attorney, you may be eligible for assistance
through ......ccrevuervvenns (name of organization in county providing legal services to indigent or ¢lderty persons). If you do not
wish to consult an attomney or receive legal services from an organization that provides assistance to persons who qualify, you
may obtain the form to be used to claim an exemption from the clerk of the court, :

PROCEDURE FOR CLAIMING EXEMPT PROPERTY

If you believe that the money or property taken from you is exempt, you must complete and file with the clerk ofthe court
an executed claim of exemption. A copy of the claim of exemption must be served upon the sheriff, the gamishee and the
Judgment creditor within 10 days after the notice of execution or garnishment is served on you by mail pursuant to NRS
211,575 which identifies the specific property that is being levied on. The tgroperty must be released by the gamishee or the
sheriff within 9 judicial days after you serve the claim of exemption upon the sheniff, gamishee and judgment creditor, unless
the sheriff or garnishee receives a copy of an objection to the claim o exemption and a notice for a hearing to determine the
issue of exemption. If this happens, a hearing will be held to detetmine whether the groperty or money is exempt. The
objection to the claim of exemption and notice for the hearing to determine the issue o exemption must be filed within 8
judicial days after the claim of exemption is served on the judgment creditor by mail or in person and sexrved on the judgment
debtor, the sheriff and any gamishee not less than 5 judicial days before the date set for the hearing, The hearing to determine
whether the property or money is exempt must be held within 7 judicial days after the objection to the claim of exemption and
notice for the hearing is filed. You may be able to have your 'ﬁmpeny released more quickly if you mail to the udgment
creditor or the attomey of the judgment creditor written proof at the property is exempt. Such proof may includs, without
limitation, a letter from the govemment, an annual statement fiom a pension fund, receipts for payment, copies of checks,
records from financial institutions or any other document which demonstrates that the money in your accoustt is exempt.

IF YOU DO NOT FILE THE EXECUTED CLAIM OF EXEMPTION WITHIN THE TIME SPECIFIED, YOUR
18111{0}%%%%%( %ﬁ ls’(I)‘LD AND THE MONEY GIVEN TO THE JUDGMENT CREDITOR, EVEN IF THE PROPERTY
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11792016 NRS: CHAPTER 21- ENFORCEMENT 6F JUDGMENTS

NRS 21.076 Notice of writ of execution: Manner and time of service. The notice required by NRS 21,075 must be served by
the sheriff on the judgment debtor by regular mail at the debtor’s last known address o, if the debtor is represented by an attomey, at
the attomey’s office. The service must be mailed by the next business day after the day the writ of execution was served.

(Added to NRS by 1989, 1136)
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1192016 NRS: CHAPTER 21 - ENFORCEMENT OF JUDGMENTS

NRS 21.090 Properfy exempt from execution, .
1. The following property is exempt from execution, except as otherwise specifically provided in this section or required by

federal law:
(a) Private libraries, works of art, musical instruments and jewelry not to exceed $5,000 in value, belonging to -the judgment

debtor or a dependent of the judgment debtor, to be selected by the judgment debtor, and all family &ictures and keepsakes.

(b) Necessary household goods, furmishings, electronics, wearing apparel, other personal effects and yard equipment, not to

gx%eed $12,000 in value, belonging to the judgment debtor or a dependent of the Jjudgment debtor, to be selected by the judgment

ebtor.
(c) Farm trucks, fatm stock, farm tools, farm equipment, supplies and seed not to exceed $4,500 in value, belonging to the
judgment debtor to be selected by the judgment debtor,

(d) Professional libraries, equipment, supplies, and the tools, inventong, instruments and materials used to carry on the trade or
business of the judgment debtor for the support of the judgment debtor and his or her family not to exceed $10,000 in value,

(e) The cabin or dwelling of a miner or prospectoy, the miner’s or prospector’s cars, implements and appliances necessaty for
caixying on any mining operations and the mining claim actually worked by the miner or prospector, not exceeding .$4,500 in total
value. :

(® Except as otherwise provided in paragraph (p), one vehicle if the judgment debtor’s equity does not exceed $15,000 or the
creditor is paid an amount equal to any excess above that equity. .

{(g) For any workweek, 75 percent of the disposable eamings of a judgment debtor during that week, or 50 times the minimum
houtly wage prescribed by section 6(a)(1) of the federal Fair Labor Standards Act of 1938, 29 U.S.C. § 206(a)(1), and in effect at the
time the eamings are payable, whichever is greater. Except as otherwise provided in paragraphs (0), () and {t), the exemption
provided in this paragraph does not apply in the case of any order of a court of competent jurisdiction for the support of any person,
any order of a court of.bankruptcy or ofany debt due for any state or federal tax. As used in this paragraph;

(1) “Disposable eamings” means that part of the earnings of a judgment debtor remaining after the deduction from those
earnings of any amounts required by law to be withheld. .

(2) “Eamings” means compensation paid or payable for personal setvices performed by a judgment debtor in the regular
course of business, including, without limitation, compensation designated as income, wages, tips, a salary, a commission or a bonus,
The term includes compensation received by a judgment debtor that is in the possession of the judgment debtor, compensation held
indaccoun&s {)naintained in a bank or any other financial institution or, in the case of a receivable, compensation that is due the
judgment debtor.

(h) All fire engines, hooks and ladders, with the carts, trucks and carriages, hose, buckets, implements and apparatus thereunto
appertaining, and all fumiture and uniforms of any fire company or department organized under the laws of this State.

@) All arms, yniforms and accouterments required by law to be kept by any person, and also one gun, to be selected by the debtor.

i) All courthouses, jails, public offices and buildings, lots, grounds and personal property, the fixtures, furniture, books, papers
and appurtenances belonging and pertaining to the courthouse, jail and public offices belonging to any county of this State, all
cemeteries, public squares, ﬁarks and places, public buildings, town halls, markets, buildings for the use of fire departments and
military organizations, and the lots and grounds thereto belonging and appertaining, owned orheld by any town or incorporated city,
or dedicated by the town or city to health, omament or public use, or for the use of any fire or military company organized under the
laws of this State and all lots, buildings and other school property owned by a school district and devoted to public school purposes.

(k) All money, benefits, privileges or immunities accruing or in any manner growing out of any life insurance.

(1) The homestead as provided for by law, including a homestead for which allodial title has been established and not
relinquished and for which a waiver executed pursuant to NRS 115.010 is not applicable.

(m) The dwelling of the judgment debtor occupied as a home for himself or herself and family, where the amount of equity held
bydthe Jjud; néent debtor in the home does not exceed $550,000 in value and the dwelling is situated upon lands not owned by the
judgment debtor.

(n) All money reasonably deposited with a landlord by the judgment debtor to secure an agreement to rent or lease a dwelling
that is used by the judgment debtor as his or ber primary residence, except that such money is not exenépt with respect to a landlord or
the landlord’s successor in interest who seeks to enforce the terms of the agreement to rent or lease the dwelling.

(o) All property in this State of the judgment debtor where the judgment is in favor of any state for failure to pay that state’s
income tax on benefits received from a pension or other retirement plan.

() Any vehicle owned by the judgment debtor for use by the judgment debtor or the judgment debtor’s dependent that is
equipped or modified to provide mobility fora %erson with a permanent disability.

(q) Any prosthesis or equipment prescribed by a physician or dentist for the judgment debtor ora dependent of the debtor.

(% Money, not to exceed $500,000 in present value, held in:

(1) An individual retirement arrangement which conforms with the applicable limitations and requirements of section 408 or
408A of the Internal Revenue Code, 26 U.S.C. §§ 408 and 408A;
(2) A written simplified employeecpension plan which conforms with the applicable limitations and requirements of section
408 of the Intemal Revenue Code, 26 U.S.C. § 408;
(3) A cash or deferred arangement which is a qualified plan pursuant to the Intetnal Revenue Code;
(4) A trust forming part of a stock bonus, pension or profit-shating plan which is a qualified plan pursuant to sections 401 et
seq. of the Internal Revenue Code, 26 US.C. §§ 401 et seq.; and
(5) A tmst forming part of a qualified tuition program pursuant to chapter 353B of NRS, any applicable regulations adopted
pursuant to chapter 3538 of g\lRS and section 529 of the Internal Revenue Code, 26 U.S.C. § 529, unless the money is deposited after
the entry of a judgment against the purchaser or account owner or the money will not be used by any beneficiary to attend a college
" or university.

(s) All money and other benefits paid pursuant to the order of a court of competent jurisdiction for the support, education and

maintenance of a child, whether collected by the judgment debtor or the State.

() Allmoney and other benefits paid pursuant to the order of a court of competent jurisdiction for the support and maintenance of

a fonger spousg, including the amount of any arrearages in the payment of such support and maintenance to which the former spouse
may be entitled.
() Payments, in an amount not to exceed $16,150, received as compensation for personal injury, not including compensation for
_pain and suffering or actual pecuniary loss, by the judgment debtor or by a person upon whom the judgment debtor is dependent at
the time the payment is received.
(v) Paymentsreceived as compensation for the wiongful death of a person upon whom the judgment debtor was dependent at the
time of the, wrongful death, to the extent reasonably necessary for the support of the judgment debtor and any dependent of the
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1192016 NRS: CHAPTER 21 - ENFORCEMENT OF JUDGMENTS

judgment debtor. -

(w) Payments received as compensation for the loss of future eamings of the Judﬁment debtor or of a person upon whom the
judgment debtor is dependent at the time the payment is received, to the extent reasonably necessary for the support of the judgment
debtor and any dependent of the judgment debtor.

(x) Paymenis received as restitution for a criminal act.

(y) Payments received pursuant to the federal Social Security Act, including, without limitation, retirement and survivors’
benefits, supplemental security income benefits and disability insurance benefits.

‘? Any ersonal property not otherwise exempt from execution pursuant to this subsection belonging to the judgment debtor,
including, thhout limitation, the judgment debtor’s equity in any property, money, stocks, bonds or other funds on deposit with a
financial institution, not to exceed $1,000 in total value, to be selected by the judgment debtor,

(aa) Any tax refund received by the judgment debtor that is derived from the eamed income credit descnbed in section 32 of the
Intemal Revenue Code, 26 U.S.C. § 32, or a similar credit provided puxsuaut to a state law,
{(bb) Stock of a corporation described in subsection 2 of NRS 78,746 except as set forth in that section.
(cc) Regardless of whether a trust contains a spendthrift provision:
(1) A distribution interest in the trust as defined in NRS 163.4155 that is a contingent interest, if the contingency has not
been satisfied or removed;
) A distribution interest in the trust as defined in N_B,S_M that is a discretionary interest as described in NRS
163.4183, if the interest hag not been distributed;
(3) A power of appointment in the trust as defined in NRS 1634137 regardless of whether the power has been exercised;
@) A power listed in NRS 163.5553 that is held by a trust protector as defined in NRS 163 .55470r any other person
regardless of whether the power has been exercised; and
(5) A reserved power in the trust as deﬁned in NRS 1634165 regardless of whether the power has been exercised.
{dd) Ifa trust contains a spendthrift provision:
(1) A distribution interest in the trust as defined in NRS 163.4133 that is a mandatory interest as described in W
if the interest has not been distributed; and
(231 Notwithstanding a beneﬁcxmy s 1i ght to enfome a su;%port interest, a distribution interest in the trust as defined in NRS
341 at is a support interest as described in NRS 163.4185, if the interest has not been distributed.
ee) Proceeds received froma 11p;nvate disability i msurance plan
ff) Money in a trust fund for funeral or burial services pursuant to NRS 689.700.
(I% g) Compensation that was payable or paid pursuant to chapters 616A to 616D, inclusive, or chapter 617 of NRS as provided
in
(hh) Unemployment compensation benefits received pursuant to NRS 612.710.
(ii) Benefits or refunds payable or paid fiom the Public Employees’ Retirement System pumuant to NRS 286.670.
(j) Money paid or rights existing for vocational rehabilitation pursuant to NRS 615.270.
Public assistance provided through the Department of Health and Human Services pursuant to NRS 422.291 and W
1)’ Child welfare assistance provided pursnant to
2. Except as otherwise provided in NRS 115,010, no article or species of property mentioned in this section is exempt from
execution issued upon a judgment to recover for its price, or upon a judgment of foreclosure ofa mortgage or other lien theteon.
Any exemptions specified in subsection (d) of section 522 of the Bankruptcy Act 0£1978, 11 US.C. § 522(d), do not apply to
property owned by a resident of this State unless conferred also by subsection 1 as limited by subsection 2.

[1911 CPA § 346; A 1921,22; 1941, 32; 1931 NCL § 8844] — ngzm, 1971, 1498; 1973, 23; 1975, 215; 1977,

wmww_mm_mﬁm ; 1991, 812, 1414; 1993, 2629; 1995, 229: 1997,
wwmmmu4%mmmwm&mw
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71292016 NRS: CHAPTER 21 - ENFORCEMENT OF JUDGMENTS

NRS 21.112  Claim of exemption: Procedure; clerk to provide form and instructions; manner in which to object; burden of
proof; release of property; debtor may not be required fo waive. -

1. In oxderto claim exemption of any property levied on pursuant to this section, the {'udgment debtor must, within 10 days after
the notice of a writ of execution or gamishment is served on the l‘Zudgmemt debter by mail pursuant fo NRS 21.076 which identifies
the specific pnt)é)etty that is being levied on, serve on the sheriff, the gamishee and the {"uglgmcnt creditor and file with the clerk of the
court issying the writ of exccution the judgment debtor’s claim of exemption which is executed in the manner set fosth in NRS
§3.045, ¥ the property that is levied on is the eatnings of the judgment debtor, the judgment-debtor must file the claim of exemption
putsuant to this subsection within 10 days after the date of each withholding of the judgmem debtor’s eamings. ’

2. 'The clerk of the court shall provide the form for the claim of exemption and shall futther provide with the form instructions
conceming the manner in which to claim an exemption, a checklist and description of the most commonly claimed exemptions,
instructions conceming. the manner in which the property must be released to the judgment debtor if no objection to the claim of
exemption is filed and an ogder to be used by the court to grant or deny an exemption. No fee may be charged for providing such a
form ot for filing the form with the court. - .

3, An objection to the claim of exemption and notice for a hearing must be filed with the court within 8 judicial days afier the
claim of exerption is served on the judpment creditor by mail or in peison and sexrved on the judgment debtor, the sheriff and any
gamishee, The judgment creditor shall also serve notice of the date of the hearing on the judgment debtor, the sheriff and any
garnishee not less than 5 judicial days before the date set for the heaﬁn{‘g. .

. If an objeotion to the claim of exemption and notice for a hearing ate not filed within 8 judicial days after the claim of
exemption has been served, the propeity of the judgment debtor must be released by the person who has control or possession over
the property in accordance with the instructions get forth on the form for the claim of exemption provided pursuant to subsection 2
within 9 judicial days after the claim of exemption has been served. . .

5, The sheriffis not liable to the judgment debtor for damages by reason of the taking, withholding orsale ofany property where
a claim of exemption is not served on the sheriff. .

. Unless the coutt continues the heating for good cause shown, thé hearing on an objection to a claim of exemption to
determine whether the property or money is exempt st be held within 7 judicial days after the objection to the claim and notice for
a hearing is filed. The judgment debtor has the burden to prove that he or she is entitled to the claimed exemption at such a hearing,
After determining whether the judgment debtor is entitled to an exemption, the court shall mail a copy of the order to the judgment
debtoy, the d'ludiment creditor, any other named f)any, the shexiff and any garnishee, )

7. Ifthe sheriff or gamishee does not receive a copy of s claim of exemption ffom the judgment debtor within 25 calendar dﬁ's
after the property is levied on, the dgamlshee must release the property to the sheriff o, ifthe praperty is held by the shexiff, the sheriff
must release the property to the judgment creditor.

8. Atany timeafter: . .

{a) An exemption is claimed dpm'suant to this section, the judgment debtor may withdraw the claim of exemption and direct that
the propetty be released to the ju t creditor. .

. {(b) An objection to a claim of exemption is filed pursuant to this section, the judgment creditor may withdraw the objection and
direct that the property be refeased to the judgment debtor, .

9. The provisions ofthis section do not limit or J)rohiblt any other remedy provided by law. -

10, In addition to any other procedure or retuedy authorized by law, a person other than the judgment debtor whose property is
the subject of a writ of execution or gamishment may follow the procedures set forth in this section for claiming an exemption to
have the property released. .

11, A judgment creditor shall not require a judgment debtor to waive any exemption which the judgment debtor is entitled to

claim,
(Added to NRSby 1971, 1497; A 1989, 1137;1991,456; 2011, 1899)
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11/9/2016 NRS: CHAPTER 31 - ATTACHMENT, GARNISHMENT AND OTHER EXTRAORDINARY REMEDIES

NRS 31200 Grounds for discharge of attachment,

1. The defendant may also, at any time before trial, apply by motion, upon reasonable notice to the plaintiff, to the court in
which the action is brought or to the judge thereof, for a discharge of the attachment, or the money or property attached through the
use of a writ of garnishment, on the following grounds:

(8) Thatthe writ was improperly or impmvidentlggssucd.

(b) That the property levied upon is exempt from execution or necessary and required by the defendant for the support and
maintenance of the defendant and the members of the defendant’s family.

{c) That the levy is excessive. .

2. Ifthe court or the judge thercof on the hearing of such motion shall find that any of the grounds stated in subsection 1 exist,
the attachment and levy thereof shall be discharged. If the motion is based upon paragraph (c) of subsection 1 only, and the fact is
found to exist, the discharge of attachment shall be only as to the excess.

{1911 CPA §223; A 1921, 4; NCL § 8721]—(NRS'A 1973, 1180)
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11/8/2016 NRS: CHAPTER 31 - ATTACHMENT, GARNISHMENT AND dTHER EXTRAORDINARY REMEDIES

NRS 31.249  Application to court for writ of garnishment.
1. No writ of gamishment in aid of attachment may issue except on order of the court. The court may order the writ of
garnishment to be issued: ) .
(8) In the order directing the cletk to issue a writ of attachment; or
(b) If the writ of attachment has previously issued without notice to the defendant and the defendant has not appeared in the
action, by a separate order without notice to the defendant. . .
2. The plaintiff’s application to the court for an order directing the issnance of a writ of gamishment must be by affidavit made
by or on behalf of the plaintiff to the effect that the affiant is informed and believes that the named gamishee:
(a) Is the employerof the defendant; or
(b) Isindebted to or has property in the gamishee’s possession or under the garnishee’s control belonging to the defendant,
= and that to the best of the knowledge and belief of the affiant, the defendant’s future wages, the gamishee’s indebtedness or the
gmperty possessed is not by law exempt from execution. If the named gamishee is the State of Neva a, the writ of gamishment must
e served upon the State Controller. . .
3. 'The affidavit by or on behalf of the plaintiff may be contained in the application for the order directing the writ of attachment
to issue or may be filed and submitted to the court separately thereafter, . .
) Except as otherwise provided in this section, the grounds and procedure for a writ of gamishment are identical to those for a
wiit of attachment. ) - .
If the named gamishee is the subject of more than one writ of gamishment regarding the defendant, the court shall determine
the priority and method of satistying the claims, except that any writ of gamishment to satisfy a judgment for the collection of child
suppott must be given fisst priority. :

Added.to NRS by 1973, 1181; A 1985, 1012; 1989, 700)
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1012016 NRS: CHAPTER 31- ATTACHMENT, GARNISHMENT AND OTHER EXTRAORDINARY REMEDIES

NRS 31.260 Issuance and contents of writ of garnishment; notice of execution,
1. The writ of garnishment must:
(a) Be issued by the sheriff.
{(b) Contain the name of the court and the names of the parties.
(c) Be directed to the garnishee defendant.
(d) State the name and address of the plaintiff’s attorney, if any, otherwise the plaintiff®s address. .
(¢) Require each person the court ditects, as gamishees, to submit to the sheriff an answer to the interrogatories within 20 days

after service of the writ upon the person.
2. The writ of garnishment must also notify the gamishee defondant that, if the gamishee defendant fuils to answer the
interrogatories, a judgment by default will be rendered against the gamishee defendant for:
(ag The amount demanded in the writ of gamishment or the value of the property described in the writ, as the case may be; or
{b) Ifthe gamishment is pursuant to NRS 31,291, the amount of the lien created pursuant to that section,
= which amount or property must be cleatly set forth in the writ of gamishment.
3. Execution on the writ of gamishment may occur only if the sheriff mails a copy of the writ with a copfy of the notice of
execution to the defondant in the manner and within the time prescribed in NRS 21,076, In the case of a writ 0 gamishment that
continues for 120 days or until the amount demanded in the writ is satisfied, a copy of the wtit and the notice ofexecution need only

be mailed once to the defendant,
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11/6/2016 * NRS:CHAPTER 31- ATTACHMENT, GARNISHMENT AND OTHER EXTRAORDINARY REMED!ES

NRS 31.270 Service of writ; tender of garnishee’s fees.

1. The writ of gamishment shall be served by the sheriff of the county where the gamishee defendant is found, unless the court
directs otherwise, in the same manner as provided by rule of court or law of this state for the setvice of a summons in a civil action.

2. Atthe time of the service of the writ of garnishment, the garishee shall be paid or tendered by the plaintiffin the action or
the officer serving the writ a fee of $5, and unless such sum is paid or tendered to the garnishee defendant of the person upon whom
service is made for the gamishee defendant, service shall be deemed incomplete.

[1911 CPA. § 230; A 1953, 548}(NRS A 1973, 1182)
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192016 NRS: CHAPTER 31 - ATTACHMENT, GARNISHMENT AND OTHER EXTRAORDINARY REMEDIES

NRS 31.295 Garnishment of earnings: Limitations on amount.
As used in this section:

(a) “Disposable earnings™ means that part of the eamings of any person remaining after the deduction from those earnings of any
amounts required by law to be withheld.

(b) “Eamings” means compensation paid or payable for personal services performed by a judgment debtor in the regular course of
business, including, without limitation, compensation designated as income, wages, tips, a salaty, a commission or a bonus. The term
includes compensation received by a judgment debtor that is in the possession of the judgment debtor, compensation held in
3c%ounts maintained in a bank or any other financial institution or, in the case of a receivable, compensation that is due the judgment

ebtor. .
2. The maximum amount of the aggregate disposable earnings of a pexrson which ate subject to garnishment may not exceed:
(a) Twenty-five percent of the person’s disposable earnings for the relevant workweek; or
(b) The amount by which the fperson’s diﬁosable eamings for that week exceed 50 times the federal minimum houdy wage
prescti %d by section 6(a)(1) of the federal Fair Labor Standards Act of 1938, 29 U.S.C. § 206(a)(1), in effect at the time the eamings
are payable, ’ .
- whi:hevcr is less.

3. The restrictions of subsection 2 do not apply in the case of:

(a) Any order of any court for the support of any person.

?)) Any order of any court of bankruptcy.

c) Any debt due for any state or federal tax. .

4. Except as otherwise provided in this subsection, the maximum amount of the aggregate disposable eamings of a person for
any workweellz which are subject to gamishment to enforce any order for the support of any person may not exceed:

(a) Fifty percent of the person’s disposable earnings for that week if the person is supporting a spouse or child other than the
spouse or child for whom the order of support was rendered; or :

(b) Sixty percent of the person’s disposable earnings for that week if the person is not supporting such a spouse or child, )

“ except that if the garnishment is to enforce a previous oxder of support with respect to a period ocourring at least 12 weeks befors
the beginning of the workweek, the limits which apply to the situations described in paragraphs (2) and (b) are 55 percent and 65
peicent, respectivel )

(Added to NRS gy 1971.1499; A 1985, 1430; 2005, 1020)
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1912016 NRS: CHAPTER 31- ATTACHMENT, GARNISHMENT AND OTHER EXTRAORDINARY REMEDIES

NRS 31.296 Garnishment of earnings: Period of garnishment; fee for withholding; termination of employment; periodic
report by judgment creditor. )

1. Except as otherwise provided in subsection 3, if the gamishee indicates in the gamishee’s answer to gamishee interrogatories
that the gamishee is the employer of the defendant, the writ of gamishment served on the gamishee shall be deemed to continue for
120 days or until the amount demanded in the writ is satisfied, whichever ocours earlier.

2, ' In addition to the fee set forth in NRS31.270, a gamishee is entitled to a fee fiom the plaintiff of $3 per pay period, not to
exceed $12 per month, for each withholdin% made of the defendant’s earnings. This subsection does not apply to the first pay period
in which the defendant’s eamings are garnished k

3. Hthe dofendant’s employment by the gamishes is terminated before the writ of gamishment is satisfied, the gamishee:

(?Z Is liable only for the amount of eamed but unpaid, disposable eamings that are subject to garishment.

) Shall provide the plaintiff or the plaintifs attomey with the last known address of the defendant and the name of any new
employer of the defendant, ifknown by the gamishee. :

- The judgment creditor who caused the writ of gamishment to issue pursuant to NRS 31.260 shall prepare an accounting and
provide a report to the judgment debior, the sheriff and each gamishee every 120 days which sets forth, without limitation, the
amount owed by the judgment debtor, the costs and fees allowed pursnant to NRS 18.160 and any accrued interest and costs oft the
Judgment. The repost must advise the judgment debtor of the judgment debtor’s tight to request o eating pursuant to NRS 18.110 to
dispute any accrued interest, foe or other chamge. The judgment cteditor must submit this accounting with each subsequent
application for wiit made by the judgment creditor conceming the same debt.

(Added to NRS by 1989, 699; A 2011, 1907;2 11
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11/9/2016 ) Rules of Practice for the Eighth Jddicial District Court

Rule 2.20. Motions; contents; responses and replies; calendaring a fully briefed matter.

(a) Unless otherwise ordered by the court, papers submitted in support of pretrial and post-trial briefs shall be limited to 30 pages,
excluding exhibits, Where the court enters an order permitting a longer brief or points and authorities, the papers shall include a table
of contents and table of authorities.

(b) All motions must contain a notice of motion setting the same for hearing on a day when the district judge to whom the case is
assighed is hearing civil motions in the ordinaty coutse. The notice of motion must include the time, department, and location where
the hearing will occur. . .

, () A party filing a motion must also serve and file with it a memorandum of points and authorities in support of each ground
thereof. The absence of such momorandum may be construed as an admission that the motion is not meritotious, as cause for its denial
or as a waiver of all grounds not so supported. .

(d) Within 5 days after service of the motion, a nonmoving party may file written joinder theroto, together with a. memorandum of
points and authorities and any supporting affidavits. If the motion becomes moot or is withdrawn by the movant, the joinder becomes
its own stand-alone motion and the coutt shall consider its points and authorities in conjunction with those in the motion,

(¢) Within 10 days after the service of the motion, and 5 days after service of any joinder to the motion, the opposin, party must
serve and file written notice of nonopposition or ogposition thereto, together with a- memorandum of points and authoritics and
supporting affidayits, if any, stating facts showing why the motion and/or joinder should be denied. Faiture of the opposing party to
serve and file written opposition may be construed as an admission that the motion and/or joinder is meritorious and a consent o
granting the same, .

(® An opposition to a motion which contains a motion related to the same subject matter will be considered as a counter-motion.
A coungen—motiog will be heard and decided at the same time set for the hearing of the original motion and no separate notice of
motion is required. .

(g) Whenever a motion is contested, a courtesy copy shall be delivered by the movant to the appropriate department at least 5
Jjudicial days prior to the date of the hearing, along with all related briefing, affidavits, and exhibits,

(h) A moving party may file a reply memorandum of points and authorities not later than 5 days before the matter is set for
hearing. A reply memorandum must not be filed within 5 days of the hearing or in open coutt unless court approval is first obtained.

", () A memorandum of points and authorities which consists of bare citations to statutes, mles, or case authority does not comply
with this rule and the court may decline to consider it. Supplemental briefs will only be permitted if filed within the original time
limitations of paragraphs (a), (b), or (d), or by order of the court, : .

() Ifall the civil trial judges in this district are disqualified from hearing a case, a notice of motion must state: “Please take notice
that the undersigned will bring the above motion on forheating before a visiting or senior judge at such time as shall be presctibed by
the court administrator” :

) If a petition, writ, application or motion has been fully briefed but is not calendared for argument and/or decision, the party
?)e:é(m teliefshall deliver to the chambers of the assigned depariment a Notice of Readiness and Request for Setting together with an
er Setting. .
[Amended; effective July 29, 2011.]

https://www.leg.state.nv.us/CqurtRules/ElghthDCR.html . - ‘. k 171
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I. INTRODUCTION

Orders directing a garnishee to pay a garnishment, despite the garnishee’s
protests, are final, appealable orders. Appellant, Michael Jr. Mona, Jr., appeals
from two such orders: an order granting Respondent Far West’s motion for
determination of priority of garnishment and denying Michael’s countermotion to
discharge garnishment and for return of proceeds (the Priority Order), and an order
sustaining Far West’s objection to Michael’s claim of exemption from execution
(the Objection Order).

Far West argues the two orders are not final, appealable orders under NRAP
3A and 4 and, thus, that this Court should dismiss Michael’s appeal. See generally
Motion to Dismiss Appellant’s Appeal for Lack of Jurisdiction (Mot.). Far West is
incorrect because both appealed orders directed Michael to be garnished despite
Michael’s protests regarding the impermissibility of the district court’s decisions,
and therefore both appealed orders are final, appealable orders. Accordingly,
because both the Priority Order and the Objection Order are final, appealable
orders under NRAP 3A(a) and (b)(1), this appeal is properly before this Court and

should not be dismissed.
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II. FACTUAL AND PROCEDURAL BACKGROUND

A. THE JUDGMENT

On April 27, 2012, a California court entered a judgment for Far West and
against Michael, among others, for roughly $18,000,000 (the judgment). See
Priority Order, attached as Exhibit 1, at 1; see also Mona v. Eighth Judigial Dist.
Court, 132 Nev., Adv. Op. 72, 380 P.3d 836 (2016). In late 2012, Far West
domesticated the judgment in Nevada. Exhibit 1 at 1-2.

B. THE GARNISHMENT

In late 2013, pursuant to the judgment, Far West began garnishing Michael’s
wages at approximately $1,950 on a bi-weekly basis. Id. at 2. Far West garnished
Michael’s wages at this rate from December 2013 to June 2015. Id.

On June 9, 2015, Far West served Michael’s employer with a writ of
garnishment related to the attachment of Mona’s wages (the garnishment). Id. On
July 23, 2015, Michael and Rhonda divorced, and Michael was ordered to pay
Rhonda $10,000 per month in alimony via direct wage assignment (the alimony).
Id. On October 24, 2015, pursuant to the 120-day timeframe allowed under NRS

31.296, the garnishment expired.
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C. THE PRIORITY ORDER

In December of 2015, Far West obtained a new writ of execution for
Michael’s earnings, which was served on Michael’s employer on January 7, 2016.
Id. On January 22, 2016, Michael’s employer responded to the January 7, 2016
writ of garnishment. Id. On January 28, 2016, Far West received Michael’s
interrogatories indicating that Michael’s weekly gross earnings totaled $11,538.56,
with deductions required by law totaling $8,621.62. Id. The deductions required
by law excluded from Michael’s gross earnings included, among other things,
$4,615.39 in alimony payments to Rhonda. Id. The alimony represented roughly
39% of Michael’s gross income.

Far West subsequently filed a motion for determination of priority of
garnishment requesting the district court establish priority between the garnishment
the alimony claim. /d. In response, Michael objected, arguing that: Far West’s
garnishment exceeded both state and federal statutory exemétion maximums; the
120-day statutory garnishment period had expired and, thus, that the garnishment
constituted an impermissible continuing garnishment; Rhonda’s alimony had
priority over the later-served garnishment, and, given the unconstitutionality of the
garnishment order, the district court should discharge the writ of garnishment and

order Far West to return the funds. See Mona’s Opposition to Far West’s Motion
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for Determination of Priority of Garnishment and Countermotion to Discharge
Garnishment and for Return of Proceeds, attached as Exhibit 2, at 4-28.

On June 21, 2016, the district court entered the Priority Order, granting Far
West’s motion for determination of priority of garnishment and denying Michael’s
countermotion to discharge garnishment and for return of proceeds. Exhibit 1 at 5-
6. The district court concluded the judgment, and thus the garnishment, had
priority over the support order Rhonda, and ordered Far West to begin garnishing
Michael’s wages. Id.

D. THE OBJECTION ORDER

On November 10, 2016, Michael filed a claim of exemption from execution.
See Claim of Exemption from Execution, attached as Exhibit 3. Michael’s claim
for exemption reiterated, among other things, that Far West’s garnishment
exceeded statutory exemption maximums; the garnishment was an impermissible
continuing garnishment; and the alimony had priority over the garnishment. Id. at
3-32. Two weeks later, Far West objected to the claim of exemption. See
Objection Order, attached as Exhibit 3, at 2.

On July 18, 2017, the district court entered the Objection Order sustaining
Far West’s objection to claim of exemption from execution, which incorporated

the Priority Order by reference. Id. at 2-3. This appeal followed.
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III. LEGAL ARGUMENT

A. THE PRIORITY ORDER AND OBJECTION ORDER ARE
FINAL, APPEALABLE ORDERS UNDER NRAP 3A(A) AND

B)(D).

A district court’s decision directing a garnishee to pay despite the
garnishee’s protest “constitutes the final judgment in the garnishment proceeding,
- by which the . . . garnishee, was aggrieved. As a result, [this Court has] jurisdiction
over the [garnishee]’s appeal” under NRAP 3A(a) and (b)(1). Frank Settelmeyer
& Sonms, Inc. v. Smith & Harmer, Ltd., 124 Nev. 1206, 1214-15, 197 P.3d 1051,
105657 (2008). This position is shared by other appellate courts. See, e.g.,
United States v. Sloan, 505 F.3d 685, 687 (7th Cir. 2007) (“a garnishment order is
a final appealable order”); see also United States v. Cohan, 798 F.3d 84, 89 (2d
Cir. 2015) (reviewing two district court orders granting writs of garnishment);
United States v. Mays, 430 F.3d 963, 965 (9th Cir. 2005) (same). Thus, both
appealed orders constitute a “final judgment in [a] garishee proceeding,” and are
rightfully before this Court.

In Settlemeyer & Sons, Inc., this Court denied a motion to dismiss an appeal
against a garnishee because the appealed order directing payment of the
garnishment was held to be an appealable order under NRAP 3A(a) and (b)(1). 124

Nev. at 1214-15, 197 P.3d at 1057. This Court held that a district court’s order
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became final and appealable because the court “direct[ed] the receiver to pay [a
garnishment] from the receivership funds despite protest, [which] essentially ruled
against the receiver. The court’s [garnishment] order thus constitute[d] the final
judgment in the garnishment proceeding, by which the receiver, as garnishee, was
aggrieved.” Id. As aresult, this Court “conclude[d] that [it] ha[d] jurisdiction over
the receiver’s appeal” and, therefore, the denied motion to dismiss. Id.

Here, the Priority Order and Objection Order are no different than the
garnishment order in Settlemeyer & Sons, Inc. Indeed, the Priority and Objection
Orders essentially ruled against Michael and affirmatively directed the garnishment
to proceed. And, indeed, just as the garnishment order in Settlemeyer & Sons, Inc.
was entered despite the protests of the garnishee, both the Priority and Objection
Order were entered under substantial protest from Michael. Thus, given the
similarity between the Priority Order, the Objection Order, and the Settlemeyer &
Sons, Inc. garnishment order, these orders constitute final, appealable orders under
NRAP 3A(a) and (b)(1).

B. FAR WEST’S ARGUMENTS RUNS CONTRARY TO PROPER

AND EFFICIENT ADMINISTRATION OF JUSTICE AND
SHOULD BE DISREGARDED

Next, Far West seems to argue that Michael cannot appeal until the

judgment and garnishment have been fully satisfied and all judgment-collection-

Page 7 of 11

MAC:04725-012 3274024_1 1/4/2018 9:58 AM



related activities have ceased. Mot. at 4-6. This position is absurd; if the priority
and Objection Orders are not final, appealable orders, then Michael may not ever
have another, more conclusive order from which to appeal. See United States v.
Yalincak, 853 F.3d 629, 638 (2d Cir. 2017) (“if garnishment orders were not
appealable, a defendant may never have an opportunity to ‘timely appeal’ such a
determination since there may not be ‘another, more conclusive, order’ from which
to appeal”). Indeed, the judgment is now valued at well over $27,000,000 and was
being satisfied at a rate of roughly $3,900 per month with interest accruing at over
$5,000 per month—thus, at this rate, the judgment will never be satisfied. Never
allowing Michael to appeal an impermissible garnishment seems inconsistent with
this Court’s policy to “secure the proper and efficient administration of the
business and affairs of the courts and to promote and facilitate the administration
of justice by the courts.” NRAP 1(c). Accordingly, this argument fails.

Then, Far West argues that Michael forfeited his right to an appeal by not
appealing the Priority Order within thirty days. Mot. at 4-6. Far West is, again,
mistaken. The Objection Order explicitly incorporates the Priority Order by
reference, Exhibit 4 at 2, necessitating the appeal of both; indeed, the Priority
Order became an operative garnishment order through the Objection Order. Thus,

both orders are properly on appeal. Additionally, if this Court accepts Far West’s
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argument regarding an untimely Priority Order appeal, the result changes
nothing—the Objection Order would still be on appeal, and an appeal of the
objection raises the exact same issues to this Court raised by the present appeal.
Far West’s inane argument to dismiss the Priority Order portion of the appeal but
allow the Objection Order portion of the appeal to proceed should thus be
disregarded.

Far West also seems to argue that this appeal is improper because Michael
filed a writ petition in Mona v. Eighth Judicial Dist. Court, 132 Nev., Adv. Op. 72,
380 P.3d 836 (2016), regarding different orders, and that, based on that petition,
Michael has somehow “conceded that such orders are interlocutory and not final
orders pursuant to NRAP 3A(b)(1).” Mot. at 3, n.1. Far Wést’s argument is
baseless. In the writ petition, Michael and his ex-wife challenged the invalidity of
orders against his ex-wife as well, which are entirely separate from the final orders
on appeal now and have absolutely no bearing on the issues presently before the
Court. To the extent this Court can decipher the argument, this Court should

simply disregard it.
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IV. CONCLUSION

Because the Priority Order and Objection Order are final garnishment orders

under NRAP 3A(a) and (b)(1), this Court should deny Far West’s motion to
dismiss.

Dated this 4th day of January, 2018.

MARQUIS AURBACH COFFING

By: /s/ Tom W. Stewart
Terry A. Coffing, Esq.
Nevada Bar No. 4949
Tye S. Hanseen, Esq.
Nevada Bar No. 10365
Tom W. Stewart, Esq.
Nevada Bar No. 14280
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Appellant
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I hereby certify that the foregoing APELLANT’S OPPOSITION TO

MOTION TO DIMISS was filed electronically with the Nevada Supreme Court

on the 4th day of January, 2018. Electronic Service of the foregoing document
shall be made in accordance with the Master Service List as follows:

Rachel Donn, Esq.
F. Thomas Edwards, Esq.

I further certify that I served a copy of this document by mailing a true and
correct copy thereof, postage prepaid, addressed to:

Andrea Gandara, Esq.
Holley Driggs Walch Fine Wray Puzey & Thompson
400 S. Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorney for Far West Industries

/s/ Nancy R. Knilans
Nancy R. Knilans, an employee of
Marquis Aurbach Coffing
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Qi b e

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
FAR WEST INDUSTRIES, a California Case No.: A-12-670352-F
corporation, Dept No.: XV

Plaintiff,
Vs.
RIO VISTA NEVADA, LLC, a Nevada limited

liability company; WORLD DEVELOPMENT,
INC,, a California corporation; BRUCE MAIZE,

ORDER REGARDING PLAINTIFF
FAR WEST INDUSTRIES’ MOTION
FOR DETERMINATION OF
PRIORITY OF GARNISHMENT AND
DEFENDANT MICHAEL J. MONA’S
COUNTERMOTION TO DISCHARGE

GARNISHMENT AND FOR RETURN

an individual; MICHAEL J. MONA, JR., an
OF PROCEEDS

individual; DOES 1 through 100, inclusive,

Defendants.

Having reviewed the parties’ pleadings and briefs herein, including, but not limited to,
Plaintiff Far West Industries’ (“Plaintiff”) Motion for Determination of Priority of Garnishment
(“Motion™); Defendant Michael J. Mona’s (“Defendant”) Opposition to Far West’s Motion for
Determination of Priority of Garnishment and Countermotion to Discharge Garnishment and for
Return of Proceeds (“Opposition” and “Countermotion,” respectively); Plaintiff Far West Industries’
Reply to Mona’s Opposition to Far West’s Motion for Determination of Priority of Garnishment and
Opposition to Countermotion to Discharge Garnishment and for Return of Proceeds; and
Defendant’s Reply in Support of Countermotion to Discharge Garnishment and for Return of
Proceeds, and having held argument on March 30, 2016 and taken this matter under advisement, the
Court GRANTS Plaintiff’s Motion and DENIES Defendant’s Countermotion as follows:

Plaintiff obtained a judgment of over $18 million from a California state court against

Defendant on April 27, 2012." Plaintiff domesticated the judgment in Nevada and has been

! See Judgment, attached as Exhibit 1 to Plaintiff’s Motion.
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garnishing Defendant’s wages since December 2013 at approximately $1,950 on a bi-weekly basis.?
In December 2015, Plaintiff obtained a new Writ of Execution for Defendant’s earnings, which was
served on Defendant’s employer on January 7, 2016.° On January 28, 2016, Plaintiff received
Defendant’s Interrogatories in response to the Writ of Garnishment indicating that Defendant’s
weekly gross earnings totaled $11,538.56, with deductions required by law totaling $8,621 62. The
deductions required by law excluded from Defendant’s gross earnings comprised of federal income
tax, Social Security, Medicare, and $4,615.39 in alimony payments to Defendant’s ex-wife, Rhonda
Mona (“Ms. Mona™).” Based on those deductions, payments to Plaintiff decreased to less than $750.
Plaintiff subsequently filed its Motion for Determination of Priority of Garnishment requesting that
this Court establish priority between Plaintiff’s garnishment and Ms. Mona’s alimony claim.
I. Amount and Priority of Garnishments

Under federal law the maximum amount of wages that may be garnished in any workweek
may not exceed either (1) 25% of an individual’s disposable earnings or (2) the amount by which the
individual’s disposable earnings for that week exceed thirty times the Federal minimum hourly
wage, whichever is less.® In the event of a garnishment pursuant to an order for the support of a
person, the maximum aggregate disposable earnings of an individual, where such individual is not
supporting a spouse or dependent child, may not exceed 60% of the individual’s disposable earnings
for that week.” When an issue arises as to multiple garnishments, priority is determined by state law
or other federal law.?

Nevada law mirrors the provisions set forth in 15 U.S.C. § 1673, and states that the aggregate

disposable earnings subject to garnishment may not exceed 25%, with a maximum of 60% where

2 See Application of Foreign Judgment, filed on October 18, 2012 in Case No. A-12-670325-F.

3 See Case Summary, attached as Exhibit 2 to Plaintiff's Motion.

4 Sa¢ Writ of Garnishment with Answers to Interrogatories from Cannavest, attached as Exhibit 5 to Plaintiff’s Motion.
S 1d: see also “Deduction Emails” attached as Exhibit 6 to Plaintiff’s Motion; see also Decree of Divorce, attached as
Exhibit 7 to Plaintiff’s Motion.

$15U.S.C. § 1673(a).

715 US.C. § 1673(bX)(B).

$29 CF.R.870.11.
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there is an order for the support of a person.” As to priority of claims, Nevada law gives the Court
discretion in determining the priority and method of satisfying claims, except that any writ to satisfy
a judgment for child support must be given first priority pursuant to NRS 31 249(5).1°

Defendant identifies several states that grant garnishment priority to spousal support orders.
However, applying such a priority to Ms. Mona’s alimony is not supported by Nevada law, which
provides garnishment priority solely to child support orders. Thus, unlike the cases cited by
Defendant, it is inappropriate to award priority to Ms. Mona’s alimony claim because such a priority
is simply not supported by Nevada law. Since Ms. Mona’s alimony claim is not automatically
entitled to priority under Nevada law, this Court has discretion to determine priority between
Plaintiff’s garnishment and Ms. Mona’s alimony claim pursuant to NRS 31.249.

II. Priority of Garnishments

Nevada case law regarding priority of garnishments is limited. However, in First Interstate
Bank of Californiav. HC.T, tl}e Nevada Supreme Court held that priority depends on “which
interest is first in time,” and agreed with a Sixth Circuit case that “the rights of the parties are
determined from the date of the award.”!! In this case, Plaintifs April 27, 2012 judgment clearly
pre-dates the July 23, 2015 Divorce Decree. Even if the date of Plaintiff’s first garnishment is used
as the date for determining priority, Plaintiff’s interest would still be first in time, as Plaintiff’s first
garnishment of Defendant’s wages occurred on December 13, 2013.2

The Court in First Interstate further provided that as between an assignment and av

garnishment, an assignment “takes priority over a writ of garnishment only to the extent that the

® NRS 31.295.

19 The statute provides: “If the named gamishee is the subject of more than one writ of garnishment regarding the
defendant, the court shall determine the priority and method of satisfying the claims, except that any writ of garnishment
to satisfy a judgment for the collection of child support must be given first priority.”

Y Fipst Interstate Bank of California v. H.C.T., 108 Nev. 242 (1992) citing Marion Mfe. Co. v. Long, 588 F.2d 538, 541
(6th Cir. 1978).

2 The Court in First Interstate concluded that a creditor’s interests vested when it first serve its writ of garnishment, and
used the date of the first garnishment in determining priority. It is unclear whether Ms. Mona has ever garnished
Defendant’s wages to enforce the alimony award provided in the Decree of Divorce. However, the first date Ms, Mona
was able to gamish Defendant’s wages would have occurred after filing of the Decree of Divorce in July 2015, long after
Plaintiff’s judgment or first date of garnishment.

3
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consideration given for the assignment represents an antecedent debt or present advance.”" Under

this test, Ms. Mona’s alimony, paid “via a direct wage assignment” through Defendant’s employer,

takes priority only if it represents consideration for an antecedent debt or present advance. ' In this

case, Defendant’s obligation under the Decree of Divorce represents only a court order to pay
monthly alimony to Ms. Mona, and was not ordered as consideration for an antecedent debt or
present advance. Thus, Plaintiff’s judgment still takes priority even under this analysis.

H1. Expiration

Defendant claims that Plaintiff’s status as “first in time” was lost when Plaintiff’s
garishment expired. However, Plaintiff was prevented from renewing its garnishment for four
months (from July 20, 2015 to November 30, 2015) because of a stay pending an appeal instituted
by Defendant and Ms. Mona. Plaintiff obtained a new garnishment immediately after expiration of
the\ stay on December 1, 2015. It would be inequitable for Plaintiff’s garnishment to lose its position
to Ms. Mona’s ongoing support order simply because it was prevented from renewing its
garnishment during the four month period when the case was stayed.15

IV. Defendant’s Motion to Discharge the Writ

In his Countermotion to Discharge Writ and Return Funds to Mona, Defendant cites to NRS
31.045(2) in asserting his right to move for discharge of the writ. 16 As Plaintiff correctly asserts,
NRS 31,200 states that a Defendant may move for discharge of an attachment on the following

grounds:

(a) That the writ was improperly or improvidently issued;

(b) That the property levied upon is exempt from execution or necessary and
required by the defendant for the support and maintenance of the defendant and
members of the defendant’s family;

(c) That the levy is excessive.

' First Interstate Bank of California v. H.C.T., 108 Nev. 242, 246 (1992).

" See Decree of Divorce 3:12-16, attached as Exhibit 7 to Plaintiff’s Motion.

15 The Court is also aware, as set forth in great detail in other orders of the facts and circumstances of this case, and
finds that equity supports an exercise of the Court’s discretion in favor of Plaintiff on the priority of garishment issue as
set forth in this Order.

16 See Defendant’s Opposition and Countermotion at 28:1-11.

4
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In his countermotion, Defendant incorporates by reference the “facts, law, and analysis”
included in his Opposition, but does not specifically address which, if any, of the three parameters of
NRS 31.200 he bases his motion."”

Furthermore, Defendant’s request that Plaintiff return any excess garnishment fails to address
why Plaintiff, and not Defendant’s employer Cannavest, should be required to remit any excess
garnishment to Defendant. Defendant provided no controlling or persuasive authority requiring a
judgment creditor to return funds that an employee claims were overpaid,'®

In light of the foregoing, this Court finds that because Plaintiff’s garnishment predates the
Decree of Divorce, Plaintiff’s garnishment is entitled to priority over Ms. Mona’s alimony claim,
and Plaintiff is entitled to garnish 25% of Defendant’s disposable earnings (calculated by subtracting
federal taxes, Social Security, and Medicare from Defendant’s biweekly salary) before any
deductions may be made to satisfy Ms. Mona’s alimony claim.'® Furthermore, there are no facts
supporting Defendant’s countermotion for discharge under NRS 31.200. To the extent that
Defendant’s employer Cannavest garnished Defendant’s wages in an amount exceeding what it was
allowed, Defendant may seek reimbursement directly from Cannavest.

Based on the foregoing, and good cause appearing;:

IT IS HEREBY ORDERED that Plaintiff’s garnishment is entitled to take priority over Ms.
Mona’s alimony claim.

IT IS FURTHER ORDERED that Plaintiff is entitled to garnish 25% of Defendant’s

disposable earnings, calculated by subtracting federal taxes, Social Security, and Medicare from

17 See Defendant’s Opposition 28:9-11.

B Pefendant cites Lowugh v. Robinson, 111 Ohio App.3d 149, 155-156 (1996), which states “the entire amount that was
withheld by the employer for the creditor garnishment was excess and should have been returned to appellant.”
However, Lough does not clarify who must return the funds to the employee, and there is no authority presented
supporting Defendant’s claim that reimbursement should come from Plaintiff,

' This formula is relied on by both Plaintiff and Defendant as the correct method for calculating Defendant’s disposable
eamnings; see Defendant’s Opposition and Counter motion at 20:14-20 and Plaintiff’s Reply at 6:14-22 The only

. difference between the parties’ proposed calculations is whether Plaintiff’s garnishment or Ms, Mona’s alimony are

subiracted from Defendant’s disposable earnings first.
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Defendant’s biweekly earnings. Any amount in excess of 25% of Defendant’s disposable earnings
may be applied to satisfy Ms. Mona’s alimony claim.
IT IS FURTHER ORDERED that Defendant’s Countermotion to Discharge Garnishment

and for Return of Proceed is DENIED.

DATED this day of June, 20 11.6 ‘ &‘/\

JOE
DISTRICT JUDGE
DEPARTMENT XV

CERTIFICATE OF SERVICE

[ hereby certify that on or about the date filed, a copy of the foregoing was electronically
served, mailed or placed in the attorney’s folder on the first floor of the Regional Justice Center as

follows:

Thomas Edwards, Esq. tedwards@nevadafirm.com

Terry Coffing, Esq tcoffing@maclaw.com

James Whitmire, I1I, Esq.  jwhitmire@santoronevada.com
Erika Pike Turner, Esq eturner@gte.legal

William Urga, Esq. wru@juww.com

s

JudiciaVExecutive Assistant
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DISTRICT COURT
CLARK COUNTY, NEVADA
FAR WEST INDUSTRIES, a California
corporation,
: Case No.: A-12-670352-F
Plaintiff, Dept. No.: XV
VS.

RIO VISTA NEVADA, LLC, a Nevada limited
liability company; WORLD DEVELOPMENT,
INC., a California corporation; BRUCE MAIZE,
and individual, MICHAEL J. MONA, JR., an
individual; DOES I through 100, inclusive,

Defendants.

MONA’S OPPOSITION TO FAR WEST’S MOTION FOR DETERMINATION OF
~PRIORITY OF GARNISHMENT AND COUNTERMOTION TO DISCHARGE
T GARNISHMENT AND FOR RETURN OF PROCEEDS -

Defendant Michael J. Mona, Jr. (“Mona”), through the law firm of Marquis Aurbach
Coffing, hereby submits his Opposition to Far West’s Motion for Determination of Priority of |
Garnishment and his Countermotion for Discharge of Garnishment and for Return of Proceeds. |
This Opposition and Countermotion are made and based on the attached Memorandum of Points
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111
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and Authorities, the pleadings and papers on file herein, and any oral argument allowed by the
Court at a hearing on this matter, |

Dated this 4th day of March, 2016.

- MARQUIS AURBACH COFFING

By ___/s/Tye S. Hanseen
Terry A. Coffing, Esq.
Nevada Bar No. 4949
Tye S, Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendant
Michael J. Mona, Jr.

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION
Based on Federal and Nevada law, the Court must not only deny Plaintiff’s Motion, but

must discharge the current writ and order Plaintiff to return to Mona any and all funds it has
received via wage withholdings since August 1, 2015. Indeed, both Plaintiff and CannaVEST
have not proceeded properly under Federal and Nevada law in regards to the wage withholdings.
This has resulted in Plaintiff receiving more of Mona’s. wages than it was entitled to receive.
Under the Supremacy Clause of the U.S. Constitution, Nevada law may be more limited
than what the Consumer Credit Protection Act’s gamishment restrictions detail, but not broader.
And, the garnishment proceedings related to Mona’s wages in this case have been far broader
than what Federal and Nevada law allow. Specifically, since August 1, 2015, the wage
withholdings have been approximately 85% of Mona’s disposable earnings, and they éhould -
have ne{rer exceeded 60%. Fﬁﬁher, once Mohé becamé sﬁbject to the support order for more |
than 25% of his disposable earnings, Plaintiff’s wage garnishment should have been rejected.
Fortunately, the Court has the opportu.nity‘to correct the wrongs done and ca.ﬁ ensure that
future proceedings comply with the garnishment restrictions Federal and Nevada law set forth,

To do so, the Court must;
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. Deny Plaintiff’s Motion.

Discharge the current wage garnishment.

Order Plaintiff to provide details of all withholdings it has received via wage
garnishment since August 1, 2015, -

Order Plaintiff to return to Mona all monies it has received via wage garnishment
since August 1, 2015. _

Order that the support order took priority over any wage gamishrhents as of
August 1, 2015, and certainly by no later than the expiration of the June 2015
wage garnishment in October 2015,

Deem all future wage garnishments void until further order from this Court.

Order the parties to comply in the future with Nevada and Federal law regarding
garnishment restrictions.

IL STATEMENT OF RELEVANT FACTS

The followihg facts are relevant to this Motion:

October 18, 2012—Plaintiff moved to have a California judgment against Mona
domesticated in Nevada. See October 18, 2012 Application for Foreign Judgment

on file herein.

June 9, 2015—Plaintiff served Mona’s employer, CannaVEST, with a Writ of
Garnishment related to the attachment of Mona’s wages. See Ex. A,

i&l.ne 26, 2015—CannaVEST responded to the June 9, 2015 Writ of Garnishment.

July 23, 2015—Mona and his wife Rhonda divorced. See Exhibit 7 to Plaintiff’s
Motion for Determination of Priority of Garnishment. "As part of the divorce, the
Court ordered Mona to pay Rhonda $10,000 per month in spousal support via
direct wage assignment, Id. at 3:12-16,

October 24, 2015—Pursuant to NRS 31.296, the June 9, 2015 Writ of
Garnishment expired (the Writ expired on October 7 if the 120 days was
calculated from the date of service on the employer),

January 7, 2016—Plaintiff served CannaVEST with an additional Writ of
Garnishment. See Exhibit 4 to Plaintiff’s Motion for Determination of Priority of

Garnishment,

January 22, 2016—CannaVEST responded to the January 7, 2016 Writ of
Garnishment. See Exhibit 5 to Plaintiff’s Motion for Determination of Priority of

Garnishment,

February 16, 2016—Plaintiff filed the Motion for Determination of Priority of
Garnishment.
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III. LEGAL ARGUMENT

The wage garnishment proceedings in this case are in violation of Federal and Nevada
law. Under the Consumer Protection Credit Act’s garnishment restrictions, Plaintiff has not been
entitled to any monies via wage withholdings since the date Mona became subject to the support
order related to his divorce. Specifically, a support order is a “garnishment” when considering
garnishment restrictions. When a support order is solely at issue, the maximum withholding
from disposable earnings is 60%. When a creditor garnishment is solely at issue, the maximum
withholding from disposable earnings is 25%. When both a support order and creditor
garnishment are at issue at the same time, which is the case here, they overlap and the maximum
withholding remains at 60%. Moreover, if the support order exceeds 25% of the disposable
earnings, then the creditor garnishment is barred, which is what should have happened in this
case. To establish this conclusion, Mona details and explains below the relevant Federal law and
Nevada law; applies the law to the facts of this case; demonstrates why the support order must
have priority over Plaintiff’s wage garnishment; and, establishes that the Court must discharge
Plaintiff’s current wage garnishment and order Plaintiff to return to Mona all monies received via
wage withholdings since Augus"c 1,2015.

A, IT IS IMPORTANT TO BEGIN WITH FEDERAL GARNISHMENT

RESTRICTIONS BECAUSE UNDER THE SUPREMACY CLAUSE
NEITHER NEVADA LAW NOR THE PROCEEDINGS IN THIS CASE
MAY BE BROADER THAN OR VIOLATE FEDERAL LAW

Federal law is important here because under Federal collection law and the SupremaC};
Clause (Article VI, U.S. ConStitution), the garnishment restriction provisions of the Consumer
Credit Protection Act (15 U.S.C. § 1671 et seq.) pre-empt state law insofar as state law permits
recovery exceeding that of Federal garnishment restrictions. See Article VI, U.S. Constitution
and 15 US.C. § 1671 et. seq. Specifically, 15 U.S.C. § 1673, which details Federal law
garnishment restrictions, provides in part as follows:

| (a) MAXIMUM ALLOWABLE GARNISHMENT Except as provided in
subsection (b) and in section 1675 of this title, the maximum part of the aggregate

disposable earnings of an individual for any workweek which is subjected to
garnishment may not exceed :
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(1) 25 per centum of his disposable earnings for that week, or

(2) the amount by which his disposable earnings for that week exceed thirty
times the Federal minimum hourly wage prescribed by section 206(a)(1) of
title 29 in effect at the time the earnings are payable,

whichever is less. In the case of earnings for any pay period other than a
week, the Secretary of Labor shall by regulation prescribe a multiple of -
the Federal minimum hourly wage equivalent in effect to that set forth in
paragraph (2).

(b) EXCEPTIONS
(1) The restrictions of subsection (a) do not apply in the case of

(A) any order for the support of any person issued by a court of
competent jurisdiction or in accordance with an administrative procedure,
which is established by State law, which affords substantial due process,
and which is subject to judicial review.

(2) The maximum part of the aggregate disposable earnings of an individual
for any workweek which is subject to garnishment to enforce any order for
the support of any person shall not exceed—

(A) where such individual is supporting his spouse or dependent child
(other than a spouse or child with respect to whose support such order is

- used), 50 per centum of such individual’s disposable earnings for that
week; and

(B) where such individual is not supporting such a spouse or dependent

child described in clause (A), 60 per centum of such individual’s
disposable earnings for that week;

(¢) EXECUTION OR ENFORCEMENT OF GARNISHMENT ORDER OR
PROCESS PROHIBITED :

No court of the United States or any State, and no State (or officer or agency
thereof), may make, execute, or enforce any order or process in violation of this
section.
15 U.S.C. § 1673 (emphasis added). As a result, under Federal collection law, the maximum
amount of disposable earnings that may be withheld is 25% for a creditor wage garnishment and
50% or 60% for a spousal support obligation, depending on whether the debtor is supporting an

additional spouse or child unrelated to the support order. Id. Further, no court or state may

make or enforce any order or process that violates these restrictions. 1d.

Page 5 of 30
MAC:04725-003 2724745_4




MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 3820711 FAX: (702) 382-5816

W 0 3 O W b WO e

NN DO N NN .
® I &8 & R U RB R BS %3 aax R T 0= s

Based on the above, it is fairly clear how the statutory limitations apply when a single
gamishnie_nt is at issue, whether it be a creditor judgment or support obligation. The application,
however, is not as straightforward when a support obligation and creditor garnishment are at
issue at the same time. Fortunately, the Department of Labbr and case law have explained the
proper application, which is: If the suppott obligation exceeds 25% of the debtor’s disposable
earnings, the creditor garnishment is rejected. This premise is discussed in more detail below.

B. OTHER COURTS HAVE PROVIDED GUIDANCE FOR APPLYING THE
GARNISHMENT RESTRICTIONS IN CASES WHEN BOTH A SUPPORT
OBLIGATION AND CREDITOR GARNISHMENT ARE AT ISSUE AT
THE SAME TIME ' -

As indicated above, when a support obligation and creditor garnishment are in play at the
same time, no withholding of wages is allowed for the. creditor garnishment when the support
obligation exceeds 25% of the debtor’s disposable earnings. In the event that the’ support
obligation equates to less than 25%, then the law allows the creditor garnishment to attach the
remaining amounts up to 25% (i.e. if a support obligation equates to 20% of a debtor’s
disposable earnings, then the creditor garnishment may attach the remaining 5%)',

Below, Mona sets forth seven cases and a summary explaining in detail the law and
application of facts to law in cases similar to the present case. Although these cases are not
Nevada cases, they are still ‘applicable because they discuss the related Federal garnishment
restrictions, which Nevada law may limit but may not broaden. Furthermore, Nevada law
mirrors Federal law and, as a result, the application is the same, which is important considering
there are no Nevada cases discussing vth‘e application of gérnishment restrictions in similar detail. |
In short, there cannot be a result against Mona in this case that exceeds what would be
allowed under Federal law.

Long Island Trust v. U.S. Postal Service

Ih Long Island Trust Co. v. U.S. Postal Serv., the Second Circuit Court of Appeals dealt
with an issue similar to that which is presently in front of this Court. 647 F.2d 336, 337-42 (2d
Cir. 1981). Spec'i'"ﬁcally, the Long Island Trust recovered a judgment against Donald Cheshire

and served Cheshire’s employer, the United States Postal Service (“USPS”), with an income
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garnishment — just like Plaintiff did here with Mona. Id. at 338-339. However, the USPS
refused to comply with the wage execution claiming that more than 25% of the debtor’s
disposable income was being withheld for court ordered support payments and the Consumer
Credit Protection Act barred any further deductions. Id.

Long Island Trust responded to the USPS’s refusal to' withhold additional funds by
commencing an action égainst the USPS to recover the income withholdings. Id. The USPS
subsequently moved for summary judgment on the basis that 42% of Cheshire’s earnings were
being garnished pursuant to a support ordervissued by the Nassau County Family Court. Id. The
USPS argued that the Consumer Credit Protection Act prohibited garnishment where earnings
were already being withheld to the extent of 25% or more. Id. Long Island Trust argued that the
law allowed for simultaneous withholdings for family support and judgment creditors, even
when the amount of the support withholding exceeded 25%. Id. The district court agreed with
USPS, adopted its interpfetation of the Consumer Credit Protection Act, and entered judgment in
its favor. Id. Long Island Trust appealed. Id.

On appeal, Long Island Trust argued that support obligations should be considered
entirely independently of creditor garnishments and that the Act should be construed as reserving
25% of the earnings for creditors, leaving 75% for satisfaction of family support orders. Id, The
appellate court disagreed stating: “We find no basis for this argument either in the language of
the statute or in its legislative history.” Id. The appellate court concluded that 15 U.S.C. § 1673
placed a ceiling of 25% on the amount of disposable earnings subject to creditor garnishment,
with an exception being that the ceiling could be raised to as high as 65% percent if the
garnishment was to enforce a support order. Id. In other words, no more than 25% may be
withheld when garnishments are sought only by creditors and as much as 65% may be withheld
when garnishments are sought only to enforce support orders. Id, | _ _

The appellate court then acknowledged that the Act was less clear as to the
interrelationship ‘when both creditor and support garnishments are at issue. Id. To clarify the
proper application in such scenarios, the appellate court discussed the purpose of the Act

indicating that the principal purpose in passing the Consumer Credit Protection Act was not to
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protect the rights of creditors, “but to limit the ills that flowed from the unrestricted
garnishment of wages.” 1d. (emphasis added). The appellate court explained that Congress was
concerned with the increasing number of personal bankrupteies, which it believed put an undue
burden on interstate commerce, and it observed that the number of bankruptcies was vastly
higher in states that had harsh garnishment laws. Id. The Act was designed to sharply curtail
creditors’ rights to garnish wages with a concern for the welfare of the debtor. 1d. Thus, the
Act restricted, and in no way expanded, the rights of creditors. Id. Indeed, the express goal of |
the statute as a-whole was to “restrict the availability of gamishment as a creditors’ remedy.” Id,
(citations omitted).

The Long Island Trust court found “no merit in Long Island Trust’s argument that 25

percent of an employee’s disposable earnings are reserved for creditors and that up to 65 percent
more may be garnished to enforce a support order.” Id. The court further reasoned tﬁat
subsections (a) entitled “maximum éllowablé garnishment” and (b) setting forth “exceptions” do
not support Long Island Trust’s interpretation of the Act. Id. “And in view of Congress’s
overall purpose of restricting garnishments in order to decrease the number of peréonal
bankruptcies, it would be unjustifiable to infer that the general ceiling and its exceptions were
intended to be cumulated to allow garnishments of disposable income to the total extent of 90
percent.”

The Long Island Trust court reinforced its decision with the Secretary of Labor’s

comments regarding the Act stating:

Compliance with the provisions of section (1673)(a) and (b) may offer problems
when there is more than one garnishment. In that event the priority is determined
by State law or other Federal laws as the CCPA contains no provisions controlling
the priorities of garnishments. However, in no event may the amount of any
individual’s disposable earnings which may be garnished exceed the
percentages specified in section (1673). To illustrate:(iv) If 25% or more of an
individual’s disposable earnings were withheld pursuant to a garnishment for
support, and the support garnishment has priority in accordance with State law,
the Consumer Credit Protection Act does not permit the withholding of any

additional amounts pursuant to an ordinary garnishment which is subject to the
restrictions of section (1673(a)). ’

Id. (citing 29 C.F.R. s 870.11) (emphasis added).
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In conclusion, the Long Island Trust court indicated that it was “mindful of the argument

that the statute as thus construed may help debtors to evade payment of their just debts if they
collusively procure orders of support that exceed the general statutory maximum of 25 percent,”
Id. However, the court indicated that this point was considered and vigorously debated in
Congress prior to the passage of the Act. Id. (citing H.R.Rep.Reprint at 1978; remarks of_
Representative Jones, 114 Cong.Rec. 1834-35 (1968)). Further, the court noted that the decision
did not leave Long Island Trust powerless to collect on its judgment because there are a variety
of means available to creditors to enforce judgments. Id. The .Consumer Credit Protection Act
merely prohibited further garnishment of Cheshire’s wages. Id.

‘Union Pacific R.R. v. Trona Valley Fed. Credit Union

The Union Pacific Railroad court also dealt with a case that involved both a support
obligation and a creditor garnishment. 200_2 WY 165, 9 14-16, 57 P.3d 1203, 1208-09 (Wyo.
2002). In handling the case, the court indicated that under 15 U.S.C. § 1672(c) (a section of the
Act), the “term ‘garnishment’ means any legal or equitable procedure thro_ugh which the éarnings
of any individual are required to be withheld for payment of any debt.” Union Pac. RR v,
Trona Valley Fed. Credit Union, 2002 WY 165, {f 14-16, 57 P.3d 1203, 1208-09 (Wyo. 2002)
(quoting 15 U.S.C. § 1672(c)); see also Koethe v. Johnson, 328 N.W.2d 293, 297 (Towa 1982);
Marshall v, District Court for Forty—First—b_Judicial District of Michigan, 444 F.Supp. 1110,
1116 (E.D. Mich. 1978); Donovan v Hamiltén County Municipal Court, 580 F.Supp. 554, 556
(S.D. Ohio 1984).

Moreover, according to the Union Pacific Railroad court, the statutes limit a garnishment

to 25% of a person’s diéposable earnings with an exception for support obligations, which may-
take up to 65% of the disposable earnings. Id. If a gamishor or garnishee treated a support
withholding as an amount “required by law to be withheld” prior to calculating the 25% of a
person’s “disposable earnings,” the resulting amount withheld would be contrary to the clear and
unambiguous language of the Federal (which mirrors Nevada) and Wyoming (also mirrors
Nevada) statutes. Id. Such an approach would mean that up to 65% of the earnings could be |

withheld for support and subtracted to determine “disposable earnings.” 1d. Then, 25% of those
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“disposable earnings,” on top of the 65% already withheld, could be garnished by creditors. Id.
(citing Koethe, 328 N.W.2d at 298; Long Island Trust, 647 F.2d at 339-40). This is not the

proper result because creditor garnishments may be imposed only to the extent support
garnishments do not exceed the general 25% limit for garnishments. Id.

‘The Union Pacific Railroad court was “sympathetic to the concerns” the creditor in the
case expressed “that the statute, as construed, can limit or even prevent a judgment creditor from
recovering their money by allowing debtors to evade payment when their support orders exceed
the general statutory maximum of 25%.” Id. However, the court indicated that the purpose of

the “statutes was to deter predatory credit practices while preserving debtors’ employment and
p Y p p pLoy

insuring a continuing means of support for themselves and their dependents.” 1d. (emphasis

added) (citing 15 U.S.C. § 1671 (1998); Kahn v. Trustees of Columbia University, 109 A.D.2d
395, 492 N.Y.8.2d 33, 37 (N.Y.A.D. 1 Dept.1985)). And, “in any event, these statutes merely
prohibit the garnishmént of a debtor’s wages and do not inhibit a judgment creditor from
pursuing other means to collect on a judgment.” Id. (emphasis added) (citing Wyo. Stat. Ann. §
1-15-201 through —212). Thus, creditor garnishments are appropriate only to the extent support
withholdings do not exceed the geheral 25% limit and, further, “support garnishments are not to
be treated as an exemption to be deducted from gross earnings in calculating disposable
earnings.” Id.
Com. Edison v. Denson

In Com. Edison v. Denson, like the other cases discussed above, the court refuted the ’

argument that Support obligations should be treated independently, or not considered, when
determining withholdihgs for creditor wage garnishments. Speciﬁcally, the court stated:
' The contention that payroll deductions required under a support order should not
be included when computing the percentage reduction of a debtor’s disposable

earnings is not a- legally supportable interpretation and application of these
[federal and Illinois garnishment restrictions] statutes.

Com. Edison v. Denson, 144 Ill. App. 3d 383, 384-89, 494 N.E.2d 1186, 1188-90 (1986). The

Com. Edison v. Denson court discussed Federal law and the Supremacy Clause (Article VI, U.‘S,

Constitution) indicating that the garnishment restrictions in the Consumer Credit Protection Act
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pre-empt state law to the extent state law permits recovery in excess of 25% of an individual’s
disposable earnings. Id. The court then reiterated the 25% general limitation for creditor wage
garnishments and 60% limitation (65% if there are arrearages) exception when a support order is

applicable. Id.; see also 15 U.S.C, § 1673,

Despite these garnishment restrictions, plaintiffs in the Com. Edison case argued that |
support obligations should be considered entirely independent of judgment creditor
gamishments, and that the court should construe the Consumer Credit Protection Act as
reserving employees’ earnings for judgment creditors after the satisfaction of family support
orders. Id. However, as discussed above, the court rejected this argument stating:

We find no basis for this argument either in the language of the statutes or in their
legislative history, Our conclusion is reinforced by the manner in which 15
U.S.C. Sec. 1673 has been construed by the Secretary of Labor, who is charged
with enforcing the provisions of that Act (15 U.S.C., Sec. 1676). 1d.

The court further elaborated indicating “in no event may the amount of any individual’s
disposable earnings which may be garnished exceed the percentages specified in section
1673.” 1d. (emphasis added). The Com. Edison court cited an example:

To illustrate: If 25% or more of an individual’s disposable earnings were withheld
pursuant to a garnishment for support, and the support garnishment has priority in
accordance with State law, the Consumer Credit Protection Act does not permit
the withholding of any additional amounts pursuant to an ordinary garnishment
which is subject to the restrictions of section (1673(a)).” 29 C.F.R., Sec. 870.11.
Furthermore, we think this conclusion is consistent with the decisions of Federal
courts that have considered the issue. See Long Island Trust Co. v. United States -
Postal Service (2nd Cir.1981), 647 F.2d 336; Donovan v. Hamilton County
Municipal Court (S.D. Ohio, 1984), 580 F.Supp. 554; Marshall v. District Court
for Forty-First B Judicial District (E.D.Mich.1978), 444 F.Supp. 1110; Hodgson
v. Hamilton Municipal Court (S.D.Ohio 1972), 349 F.Supp. 1125, 1140; Hodgson
v. Cleveland Municipal Court (N.D. Ohio 1971), 326 F.Supp. 419).

In conclusion, the Com. Edison court, like other courts, acknowledged that it was “mindful of the
plaintiff’s argument that the statutes as thus construed may help debtors to evade payment of
their debts if they collusively procure' orders of support that exceed the statutory maximums.”
Id.  Further, like other courts, the Com. Edison court indicated that “this point was considered
and indeed vigorously debated in Congress prior to the passage of the Act.” Id, (citing H.R. Rep.

No. 1040, 90th Cong. 2nd Sess. (1968); U.S. Code & Admin. News 1968, p. 1962; Remarks of
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Representative Jones, 114 Cong. Rec. 1834-35 (1968); Remarks of Representative Sullivan, 114
Cong. Rec. 14388 (1968) quoted in Long Island Trust Co., 647 F.2d at 442, fn. 8.! And, the

Com. .Edison court was not willing to tamper “with the way in which Congress has chosen to
balance the interests of the debtor, his family, and his creditors” pointing out that the result did
not leave plaintiffs powerless to collect on their judgments, but merely precluded garnishment of
wages in excess of the statutory maximums. lgl_ (emphasis added).

Voss Products, Inc. v. Carlton

The Voss Products court faced a similar situation as the courts above and reached the

same result in Voss Prodisets, Inc. v. Carlton, 147 F. Supp. 2d 892, 896-98 (E.D. Tenn. 2001), In

this case, the court stated:

If support, withheld pursuant to a court order, were included in the definition of
‘amounts required by law to be withheld,” the result would be contrary to the
purposes of the Act. Up to 65 percent of the employee’s after-tax earnings could
be withheld for support, 15 U.S.C. § 1673(b), and since this amount would be
subtracted to determine ‘disposable earnings,” an additional 25 percent of these
disposable earnings would be garnished by general creditors. This hypothetical
result is clearly an incorrect reading of the Act. It would be inconsistent with
Congress’s overall purpose of restricting garnishment to cumulate the sections
of 15 U.S.C. § 1673 to allow garnishment of up to 90 percent of an employee’s
after-tax income. Voss Products, Inc. v. Carlton, 147 F. Supp. 2d 892, 896-98
(E.D. Tenn. 2001) (emphasis added) (citing Long Island Trust Co., 647 F.2d at
341. ' , '

As a result, the Voss Products court also found that § 1673 places a 25% percent ceiling on the
amount of disposable earnings subject to garnishment, “with the exception that the ceiling may

be raised as high as 65 percent if the garnishment is to enforce family support orders.” Id.

‘ Further,vthe court stated that it found “no merit in plaintiff’s argument that 25 percent of an

employee’s disposablé earnings are reserved for creditors and that up to 65 percent more may be
gamnished to enforce a support order.” Id. Further the court stated that certainly “the structure of

the section—with subsection (a) entitled ‘Maximum allowable garnishment’ and subsection (b)

' “By far, the biggest controversy in the whole bill—even larger than the controversy over revolving
credit—involved the subject of garnishment. In H.R. 11601 as originally introduced, we proposed the
complete abolishment of this modern-day form of debtors’ prison. But we were willing to listen to the
weight of the testimony that restriction of this practice would solve many of the worst abuses, while
abolishment might go too far in protecting the career deadbeat.” '
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setting forth ‘Exceptions’ for support garnishments—does not suggest such an interpretation,”
Id. Moreover, “in view of Congress’s overall purpose of resiricting garnishments in order to
decrease the number of personal bankruptcies, if would be unjustifiable to infer that the general
ceiling and its exceptions were intended to be cumulated to allow garnishments of disposable |
income to the total extent of 90 percent.” 1d. (emphasis added). As other courts did, the y_g_3§

Products court stated the Secretary of Labor’s comments, who is charged with enforcing the

provisions of the Act, supported this conclusion. Id. The court concluded that the subject
support order fully absorbed the maximum of disposable earnings subject to garnishment and
nothing could be withheld pursuant to the plaintiff’s garnishmént application. Id.

In re Borochoy

In In re Borochov, the court addressed an issue similar to the one in this case. The court

stated:

The question presented is the maximum amount that can be taken from a debtor’s
paycheck to pay a family support obligation and a judgment on another type of
claim. This court entered a nondischargeable judgment against the debtor and
later issued a writ of garnishment to the debtor’s employer. The debtor is also
subject to an order assigning a portion of his wages to pay spousal or child
support (a “support order”). The judgment creditor contends that the employer
paidhtoo little on the garnishment. The employer now contends that it paid too .
much.

2008 WL 2559433, at *1 (Bankr. D. Haw. June 23, 2008). In addressing this scenario, which is
exactly similar to the present case, the court discussed the Consumer Credit Protection Act
stating: | A
~ Section 1673 is easy to apply when the debtor is subject to a support order or an
ordinary garnishment. The statute is less clear, however, in a case where the
debtor is subject both to a support order and an ordinary garnishment, 1d. at *2-3.
According to the Court, there are two ways to reconcile the maximum percentage
withholdings identified in sections 1673(a) and (b). Id. The first way is to treat them as two
separate limitations (25% for ordinary creditors and 65% for support) that may be added

together. Id. However, this could leave the debtor with as little as ten percent of the earnings to

‘support the debtor and, if applicable, a new spouse and family. Id. The second way treats the

ordinary creditor and support percentagesv (25% and 65%) as overlapping; “if the amount payable
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to the support creditor under section 1673(b) exceeds the percentage payable under section
1673(a), the ordinary creditor gets nothing.” 1d. (emphasis added). Further, according to the
court, “the case law uniformly follows the second approach.” Id. (citations omitted). The court
stated that this view is consistent with comments from the U.S. Department of Labor, 29 C.F.R.
§ 870.11(b)(2), and with the policy of protecting consumers from excessive garnishments. Id. In
conclusion, the court ordered that any amounts paid under the support order to first be applied to
the 25% limit imposed by section 1673(a) and if the support payments exhaﬁst the applicable
limit under section 1673(a), the ordinary creditor is not entitled to any payments on account of
the garnishment. Id. In conclusion, the court recognized that the holding did not prohibit state

law from further limiting the creditor’s rights. Id.

Dongvan v. Hamilton Cty. Mun. Court
In Donovan v. Hamilton Cty. Mun. Court, 580 F. Supp. 554, 557-58 (S.D. Ohio 1984),

the court concluded that “the language of § 1673(a) is self-executing, and that therefore the court
order authorizing the withholding of an amount in excess of twenty-five percent of the
debtor’s disposable income is a violation of this section.” d. (emphasis added). The court
indicated that if state law, statutory or otherwise, permitted garnishment of a greater amount of
an employee’s disposaf)le earnings than permitted under § 303(a) of Title III of the Consumer
Credit Protection Act (15 U.S.C. § 1673(a)), then it violated federal standards. Id. (citing
Hodgson v. Hamilton Municipal Court, 349 F.Supp. 1125, 1140 (5.D.Ohio 1972). The court

indicated this conclusion was consistent with decisions of other courts. Id. (citing Long‘ Island
Trust Co. v. United States Postal Service, 647 F.2d 336 (2d Cir.1981); Marshall v. Dis.trict Court

for Forty-First-B Judicial District, 444 F.Supp. 1110 (E.D.Mich.1978); Hodgson v. Hamilton
Municipal Court, 349 F.Supp. 1125, 1140 (S.D.Ohio 1972); Hodgson v. Cleveland Municipal

Court, 326 F.Supp. 419 (N.D. Ohio 1971). The court further indicated that in reaching this

decision it was affording the Department of Labor the deference it is entitled to as the
interpreting agency of the Act. Id. (citing Griggs v. Duke Power Co., 401 U.S. 424, 434, 91
S.Ct. 849, 855 (1971); Udall v. Tallman, 380 U.S. 1, 16, 85 S.Ct, 792, 801 (1965)). Based on the

above, the court concluded that because the Municipal Court’s approach resulted in the
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garnishment of an amount in excess of 25 percent of the disposable earnings, it violated federal
standards. Id.

The court then considered whether it needed to go so far as to permanently enjoin the
Municipal Court and its clerk from doing anything that had the practical effect of subjecting an
amount of greater than 25 percent of the emplbyee’s disposable earnings tb ‘garnishment in any
given pay period. Id. Citing and referencing the judge’s commentary in Hodgson, 349 F.Supp.
at 1137, the court indicated that §§ 1673(c) and 1676 may be fuirly read to constitute express
authorization from Congress to issue an injunction against a State court and “that the
Consumer Credit Protection Act ‘can be given its intended scope only by the stay of state court
proceedings if that is necessary.”” Id. (citing Hodgson at 1137). The Donovan court then stated
that it had no assurances that the parties were willing to comply with Federal law on garnishment
restrictions and, as a result, concluded that injunctive relief was necessary. Id. Accordingly, the
Donovan court enjoined the lower court, its clerk, and its employees from issuing creditor
garnishments: _

that, alone or in conjunction with pre-existing garnishments, subject to

garnishment an amount in excess of twenty-five percent of the debtor’s

disposable earnings in any given pay period, notwithstanding the fact that the

debtor may not have claimed the exemption provided for in § 1673(a). 1d.
(emphasis added).

Lough v. Robinson

The Lough court confirmed once again that “garnishment” is defined as “any legal or
equitable procedure through which the earnings of any individual are required to be withheld for
payment of any debt.” Lough v. Robinson, 111 Ohio App. 3d 149, 153, 675 N.E.2d 1272, 1274

(1996) (citing 15 US.C. § 1672(c)). A support order, as mentioned in U.S. Code, Section
1673(b), Title 15 is a-debt and therefore falls within the meéning of garnishment in Section 15

U.S.C. 1672(c). Id. (citing Marshall v, Dist. Court for the Forty—First Judicial Dist., 444 F.Supp.
1110, 1116 (E.D. Mich. 1978); Marco v, Wilhelm, 13 Ohio App.3d 171, 173, (1983); Long

Island Trust Co., 647 F.2d at 341). To hold otherwise would frustrate the intention of Congress - |

in drafting the Consumer Credit Protection Act Id. (citing Long Island Trust Co., supra).

Moreover, if “support orders” were not included within the meaning of “garnishment,” up to
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ninety percent of appellant’s income — sixty-five percent for a support order and twenty-five
percent for a garnishment — could be withheld. Id. This would likely lead appellant or one in his -
position to the bankruptcy courthouse door, which would further frustrate the intention of
Congress to reduce bankruptcies caused by garnishment orders. Id. ‘ |

Beyond the above, one of the main issues in Lough v. Robinson was whether disposable
earnings should have been returned to the debtor. 111 Ohio App. 3d 149, 155-56, 675 N.E.2d
1272, 1276-77 (1996). The Lough court held:

twenty-five percent of appellant’s disposable earnings minus the amount of the

support order yields a negative number, Therefore, the entire amount that was

withheld by the employer for the creditor garnishment was excess and should

have been returned to appellant. 1d. (emphasis added).
The court further indicated that a garnishment for support will serve to bar a creditor
garnishment if the garnishment for support is Jor 25 percent or more of the disposable
eamings.i Id. If the garnishment for support is for less than 25 percent, then the creditor has the
right to garnish what is left of the 25 percent of the disposable earnings after calculating the
support withholding. Id. (citations omitted). The court further elaborated that if support orders
were not considered garnishments for calculation purposes, the result would be gamishrhents of
up to 25 percent along with support orders of up to sixty-five percent, which would equate to
90% of a person’s disposable earnings and violative of the Consumer Credit Protection Act. Id.

The Lough court held the employee was subject to a support order that amounted to 38%,
of his disposable earnings and, consequently, no creditor garnishments were allowable because
the support withholding exceeded 25 bercent of the employee’s disposable earnings. Id. As a
result, any prior amounts withheld exceeding 25 percent were to be returned to the employee.
Id. The court further observed that limitations on creditor garnishments do not leave a creditor
powerless to collect. Id. Rather, “the Consumer Credit Protection Act and analogdus state laws
only restrict the garnishment of wages and do not purport to immunize the debtor’s other assets.”

Id. (citations omitted). The trial court’s decision was reversed. Id.
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Summary Regarding Application of Garnishment Restrictions

- The above cases are applicable to this case because they detail and discuss the correct

~application of the Federal garnishment reétric‘:tions, which Nevada state law, not only mirrors, but

may not broaden. In other words, under the Supremacy Clause and 15 U.S.C. § 1673(c), Mona
can end uﬁ no worse under Nevada law than he does under Federal law. And, under Federal
law, Mona is entitled to the return of funds that Plaintiff garnished because when a support
obligation and creditor garnishment are in play at the same time, no withholding of wages is
allowed for the creditor garnishment if the support obligation exceeds 25% of the debtor’s
disposable earnings. Nevada state law may limit these percentages more, but may not broaden or
enforce any process in violation of these percentages.

Below Mona discusses how Nevada law mirrors Federal law and how the law further

impacts the present case,

C. NEVADA GARNISHMENT RESTRICTIONS MIRROR THE CONSUMER
CREDIT PROTECTION ACT AND, LIKEWISE, DISALLOW
PLAINTIFF’S GARNISHMENT EFFORTS ON MONA’S WAGES

Based on the Supremacy Clause and 15 U.S.C. § 1673(c), it would make sense for

Nevada to establish garnishment restrictions that at least mirror the Federal restrictions, which is |

exactly what the Nevada Legislature has done. Nevada’s limitations are found in NRS 31.295.

Pursuant to NRS 31.295(2), the: |
maximum amount of the aggregate disposable earnings of a person which are

subject to garnishment may not exceed: (a) Twenty-five percent of the person’s

disposable earnings for the relevant workweek . . .

NRS 31.295(2). Thus, exactly like 15 U.S.C. § 1673, Nevada limits withholdings from creditor
gamishments to 25% of disposable earnings. Compare NRS 31.295(2) and 15 U.S.C. § 1673(a).
Also, like 15 U.S.C. § 1673, NRS 31.295 also contains support obligation exceptions to the 25%
limitation. Pursuant to subsections ?_fand 4 of NRS 31.295, the 25% restriction does not apply in -
the case of any “order of any court for the support of any person.” NRS 31.295(3)(21). In such a
situation, the maximum amount of disposable earnings subject to withholding to enforce any

order for the support of any person may not exceed 60%, which mirrors the Federal limitation in |

15 U.S.C. § 1673(b)(2)(B). Compare NRS 31.295(4)(b) and 15 U.S.C. § 1673(b)(2)(B). As a
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result, the Nevada and Federal limitations mirror one another. Thus, the results when -
determining garnishment limitations under Nevada law should mirror the results under Federal
law restrictions,

D. PLAINTIFF AND CANNAVEST ARE INTERPRETING FEDERAL AND

NEVADA LAW AND THE RELATED GARNISHMENT RESTRICTIONS
~ AND APPLICATION INCORRECTLY _

Based on Nevada and Federal law, both Plaintiff and CannaVEST have been calculating
the appropriate withholdings from Mona’s wages incorrectly. This is understandable because it
does not appear that garnishors or garnishees in Nevada deal with competing support orders and
creditor garnishments on a regular basis. | v _

Specifically, Mona is subject to a support order withholding of $10,000 per month. In
addition, Plaintiff has been garnishing Mona’s wages. As the Court knows from the law detailed
above, the proper procedure to handle the competing withholdings should have been as follows:

o First, Plaintiff and CannaVEST should have determined the amount of
Mona’s disposable earnings without the support withholding (currently
$7,532.23).
* Second, Plaintiff and CannaVEST should have calculated the percentage -
of the support withholding in relation to the disposable earnings
(currently 61% — $4,615.39 [support withholding] / $7,532.23 [disposable
earnings] = .61).
e Third, Plaintiff and CannaVEST should have compared the resulting |
percentage to the limitations set forth in NRS 31.295(4)(b) and 15 U.S.C.
§ 1673(b)(2)(B). |
e Fourth, if on comparison, the resulting ercenta%e in step three (61%)
-exceeded 25%, then Plaintiff and CannaVEST should have understood
that Plaintiff’s wage garnishment was invalid under Nevada and Federal
law.
Neither Plaintiff nor CannaVEST followed this procedure. Instead, CannaVEST and
Plaintiff have been including the $4,615.39 in biweekly spousal support (810,000 per month) in
the deductions to determine Mona’s disposable earnings. This has resulted in an inaccurate
determination of Mona’s disposable earnings under Nevada and Federal law. Even more
concerning, however, is that Plaintiff has been taking an additional 25% of the disposéble

earnings, which has resulted in approximately 85% of Mona’s disposable earnings being
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withheld. This is a violation of Federal and Nevada law and is exactly what the law concludes is
contrary to the purpose of the Consumer Credit Protection Act and is an inappropriate outcome.
To further emphasize this conclusion, Mona has included an illustration below to
summarize and depict the: 1) current violative withholdings and calculations; 2)‘ Plaintiff’s
violative proposal; and 3) the correct and appropriate withholdings and calculatioﬁs.
1. Current Taking/Withholdings Calculations Vielating Federal ‘and Nevada Law
Biweekly salary $11,538.46

Federal tax -$3,127.70
Social security -$712.01
Medicare -$166.52
Spousal support -$4,615.39

Disposable earnings  $2,916.84

25% of disposable  $2,916.84 X .25 = $729.21 (this is the current amt. to Plaintiff)
earnings

Remaining amounts  $2,187.63

to Mona

These calculations above represent the current and incorrect takings/withholdings from
Mona’s wages that violate Federal and Nevada law. The end result is that approximately 85%
(25% to Plaintiff and 60% to Rhonda) of Mona’s disposable earnings are being withheld and the
maximum withholding is limited to 60%. NRS 31.295(4)(b) and 15 U.S.C. § i673(b)(2)(B).

Moreover, prior'to the most recent wage garnishment from Plaintiff, $1,945.42 was being |

 withheld for Plaintiff while the support order was in effect, which equates td Plaintiff taking 67%

of the remaining disposable earnings by itself. Thus, the current and prior withholdings violate

Federal and Nevada law.

2. Plaintiff’s Proposal to Continue to Violate Federal and Nevada Law

Plaintiff’s argument in its Motion also ‘violates Federal and Nevada law because it
reaches the same result as the current violative circumstances. Plaintiff argues, contrary to the
law, that it is entitled to 25% of Mona’s disposable earnings before any deduction for spousal

support. Plaintiff implies that the spousal support should be deducted only. after Plaintiff’s 25%

is determined. Plaintiff’s proposal is as follows:

Page 19 of 30
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Biweekly salary  $11,538.46

Federal tax -$3,127.70
Social security -$712.01
Medicare -$166.52

Disposable earnings  $7,532.23

Amt. to Plaintiff -$1,883.06 ($7,532.23 X .25 [25% limitation] = $1,883.06°)

Spousal support -$4,615.39

Remaining amounts $1,033.78

To Mona

This proposal from Plaintiff is even more violative of Federal and Nevada law than the
current circumstance;f‘,. Plaintiff proposes that $6,498.45 of Mbna’s $7,532.23 in disposable
earnings be withheld. This equates to 86.3% when the maximum withholding in this case is
60%. Thus, Plaintiff’s proposal is not acceptable because it violates Federal and Nevada law.

3. Withholdings/Calculations Necessary to Comply With Federal and Nevada Law

The following illustration represents how CannaVEST and Plaintiff should be treating the

garnishment situation to ensure compliance with Federal and Nevada law.

.. Biweekly salary $11,538.46

Federal tax -$3,127.70
Social security -$712.01
Medicare -$166.52

Disposable earnings  $7,532.23
Spousal support $4,615.39/ $7,532.23 = .61 (or 61% of the disposable earnings)’
Amt, to Plaintiff $0 (becausevMona’s withholdings already exceeds 25%)

Remaining amounts  $2,916.84
To Mona

? The actual amounts deducted will vary slightly throughout the year and from year to year based on
federal withholdings. For example, Mona may max out on a federal withholding toward the latter half of
the year, which could increase the disposable earnings. This would, in turn, increase the amount of the
withholding associated with the 25% limitation.

* This percentage will also fluctuate slightly depending on the federal withholdings. For example, during
a prior garnishment period, Mona’s disposable earnings were $7,781.67. See Exhibit A. The spousal
support at that time was 59% of Mona’s disposable earnings ($7,781.67 [disposable earnings] / $4,615.39
[spousal support] = .59 [or 59%]). However, now, because withholdings are more, the disposable
earnings are less and, as a result, the percentage of disposable earnings that the spousal support makes up
is slightly higher.
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These calculations represent the proper result when complying with the garnishment

- restrictions that Federal and Nevada law set forth.. Rhonda is entitled to her withholding under

the support order. Plaintiff is not entitled to anything because Rhonda’s withholding exceeds
25%. Mona is entitled to the remaining $2,916.84.

E. PLAINTIFF’S PRIORITY ARGUMENT VIOLATES FEDERAL AND

: NEVADA LAW AND, AS A RESULT, IS NOT VIABLE

Plaintiff is trying to increase its withholding by arguing that its wage garnishment has
priority over Rhonda’s support order. Pursuant to NRS 31.249, because there are competing
withholding claims, the Court is tasked with the responsibility to determine priority. NRS
31.249. This responsibility, however, comes with clear and detailed guidance as to what the
priority should be. As a threshold issue, the Family Court already determined the priority when
it entered the support order.* Beyond this, the Court must give priority to the support order for at |
least three additional reasons, First, any scenario not giving the support order priority violates
Federal and Nevada law because it results in a withholding from Mona that exceeds 60%.
Second, multiple states across the country hold that spousal support orders take priority over all
other creditor garnishments. Third, pursuant to Nevada law, Plaintifs June 2015 wage
garnishment expired in October 2015. Thus, if the garnishment ever had priority, it lost it in
October 2015 when it expired and, at that point at the latest, it went to the back of the line and
now sits indefinitely behind an ongoing support‘order. Mona discusses each of these three

reasons for the support order having priority below.

1. The Support Order Must Have Priority or Any Result Will Violate

Federal and Nevada Law

As discussed in detail in Section IILD.(2) above, if Plaintiff’s proposal (its wage
garnishment taking priority over the support order) is allowed to proceed, the result will violate

Federal and Nevada law because 86.3% of Mona’s disposable earnings will be withheld when

4 To this end, issue preclusion bars Plaintiff’s arguments, See Five Star Capital Corp. v. Ruby, 124 Nev.
1048, 1055, 194 P.3d 709, 713 (2008) (holding regarding claim preclusion modified by Weddell v. Sharp,
131 Nev. Adv. Op. 28, 350 P.3d 80 (2015)).
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the maximum withholding in this case is 60%. NRS 31.295(4)(b) and 15 US.C. §
1673(b)(2)(B). And, “No court . . . may make, execute, or enforce any order or process in
violation of this section [15 U.S.C. § 1673].” 15 U.S.C. § 1673(c). Thus, the Court here should
determine that the support order has priority. Otherwise, the result is a violation of Federal law,
and Nevada law mirrors federal law. Moreover, injunctions against state courts are appropriate
when they fail comply with this Federal law. Donovan, 580 F. Supp. at 557-58 (the Donovan
court enjoined the Municipal Court, its clerk, and its employees from issuing garnishments that
subjected the debtor to withholdings in excess of twenty-five percent of his disposable earnings
in any given pay period, notwithstanding the fact that the debtor may not have claimed the
exemption provided for in-§ 1673(a)).

2. Multiple States Across the Country Hold that Spousal Support
Orders Take Priority Over All Other Creditor Garnishments

Nevada’s garnishment restrictions have not been amended since 1989. And, when the
Legislature amended the restrictions in 1989, the main issue was whether wage garnishments
should continue until judgment satisfaction or ei(pire after a period of time. However, the |
Federal Government and other states were and have been more progressive and have provided
guidance for this Court in determining priority for spousal sﬁpport orders. For exarhple:

Federal Debt Collection

As for collection of federal debts, 28 U.S.C. § 3205 requires that spousal support orders
take priority over wage garnishments stating:

Judicial orders and garnishments for the support of a person shall have priority

over a writ of garnishment issued under this section. As to any other writ of

gamishment or levy, a garnishment issued under this section shall have priority

over writs which are issued later in time.

See 28 U.S.C. § 3205(8).

Arizona

In Arizona, “conflicting wage garnishments and levies rank according to priority in time

~of service.” Ariz. Rev. Stat. § 12-1598.14(A). However, under subsection B:

Garnishments, levies and wage assignments which are not for the support of a
person are inferior to wage assignments for the support of a person. Garnishments
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which are not for the support of a person and levies are inferior to garnishments
for the support of a person. Ariz. Rev, Stat. § 12-1598.14(B).

And, under subsection C:
if a judgment debtor’s earnings become subject to more than one writ of
garnishment pursuant to this article, and because of the application of the
priorities set forth in subsections A and B a judgment creditor recovers no
nonexempt earnings for two consecutive paydays, the lien on earnings of such

judgment creditor is invalid and of no force and effect, and the garnishee shall
notify the judgment creditor accordingly. Ariz. Rev. Stat. § 12-1598.14(C).

California

“The clerk of the court shall give priority to the application for, and issuance of, writs of
execution on orders or judgments for . . . spousal support. Cal. Civ. Proc. Code § 699.510.

Florida

Florida collection law fequires that spousal support take priority over a judgment
creditor’s wage garnishment. For example, when a creditor garnished income, which was the
source of alimony and child support, the Florida appellate court held that the trial court has “full

authority to stay, modify, or condition the writ to assure (a) that alimony and child support

payments have priority, and (b) that the husband has funds remaining on which to live.” Bickett

A Bickett, 579 So. 2d 149, 150 (Fla. Dist. Ct. App. 1991) (citing Young, Stern & Tannenbaum,

P.A. v. Ernst, 453 So0.2d 99, 102-03 (Fla. 3d DCA 1984); Garcia v. Garcia, 560 So.2d 403 (Fla.
3d DCA 1990); § 61.1301, Fla.Stat. (1989); Fla.R.Civ.P. 1.550(b).

Illinbis

In Illinois, a withholding order gets priority over those other procedures for enforcing
money judgments. In re Salaway, 126 BR 58, 60 (Bankr. C.D. Ill. 1991). “A lien obtained
hereunder shall havé priority over any subsequent lien obtained hereunder, except that liens for
the support of a spouse or dependent children shall have briority over all other liens obtained
hereunder.” 735 I1l. Comp. Stat, 5/12-808.

Indiana

In Miller v. Owens, the appellate court stated:
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A support withholding order takes priority over a garnishment order irrespective

of their dates of entry or activation. If a person is subject to a support withholding

order and a garnishment order, the garnishment order shall be honored only to the

extent that disposable earnings withheld under the support withholding order do

not exceed the maximum amount subject to garnishment as computed under

subsection (2). '
953 N.E.2d 1079, 1085 (Ind. Ct. App. 2011) (citing I.C, § 24-4.5-5-105), Thus, a support order
takes priority. Id. Further, consistent with Federal and Nevada law, the only way that a
secondary garnishment has any impact is if the disposable earnings subject to the support order
do not exceed the related statutory maximum withholding pefcentage. Id. .

New Jersey

Income withholding for alimony, maintenance, or child support “shall have priority over
any other withholding and garnishments without regard to the dates that the other income
withholding or garnishments were issued.” N.J.S. 2A:17-56.10(b).

New York ‘.

As between creditor garnishments and support order garnishments, New York gives

priority to those for support, regardless of the timing of those garniShments. General Motors

' Acceptance Corp. v. Metropolitan Opera Ass’n., 98 Misc.2d 307, 413 N.Y.S.2d 818 (App.Term,

Ist Dep’t 1978); Gertz v. Massapequa Public Schools, N.Y.L.J., Nov. 17, 1980, at 17
(Sup.Ct.Nas.Co.1980). |

Pennsylvania

“An order of attachment for support shall have priority over any other attachment,
execution, gamishmentior wage assignment.” See Consolidated Statutes of Pennsylvania, Title
42 § 8127(b).

| Rhode Island

“Any order for wage withholding under this section [includes “any person to whom

support is owed”] shall have priority over any attachment, execution, garnishment, or wage

assignment unless otherwise ordered by the court.”” See 15 R.I. Gen. Laws § 15—5-25(f).
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Tennessee
Under Tennessee law, between garnishments of the same type, the prior in time is to be

satisfied first. Voss Products, Inc. v. Carlton, 147 F. Supp. 2d 892, 896 (E.D. Tenn. 2001) (citing

Tenn, Code Ann. § 26-2-214), As between cfeditpr and support order garnishments, Tennessee
gives priority to those for support, regardless of the time of those garnishments. Id. (citing Tenn.
Code Ann. § 36——5~—501(i)(l)).

T e)?as

“An order or writ of withholding under this chapter [spousal maintenance] has priority
over any gamisﬁment, attachment, execution, or other order affecting disposable earnings, except
for an order or writ of withholding for child support under Chapter 158.” Tex. Fam. Code §
8.105; see also 17 West’s Tex. Forms, Family Law § 6:261 (3d ed.) (“An order or writ of
withholding for spousal maintenance . . . has priority over any garnishment, attachment,l
execution, or other order affecting disposable earnings, except for an order or writ of withholding
for child support under Tex. Fam. Code Ann. Ch. 158.”).

Washington

“A notice of payroll deduction for support shall have priority over any wage assignment,
garnishment, attachment, or other legal process.” RCW 26.23.060. Further, an “order for wage
assignment for spousal maintenance entered under this chapter shall have priority over any other
wage assignment or garnishment, except for a wage assignment, garnishment, or order to -
withhold and deliver . . . for support of a dependent child, -and except for another wage
assignment or garnishment for maintenance.” RCW 26.18.110.

Wyoming

Wyoming gives priority to support garnishments, Union Pac, R.R., 57 P.3d at 1208-09.

Summary of Spousal Support Priority from Federal Law and Other States

As the Court can see, multiple statés give priority to spousal support orders. And, Mona
believes that the above provides sufficient support to deem the support order as the first priority,
but, in case it is not, Wisconsin, Colorado, Oklahoma, Maine, Idaho, and Nebraska, as well as

others, also give priority to spousal support orders over wage garnishments. And, when there are
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equal garnishments (i.e. creditor versus creditor garnishments), the priority is typically
determined by the timing of the writs (i.e. first come first served until expiration, if applicable).
The priority determination has nothing to do with the dates of the undetlying judgments when
dealing with garnishments. Thus, the laws of the states above provide further guidance for this

Court to give priority to the support order.

3. Plaintiff Does Not Have a_Continuing Garnishment or Priority Until
Satisfaction of its Judgment o

Plaintiff’s Motion is based, in part, on the inhaccurate argument that priority of

garnishments is determined by the date of the underlying judgment. This argument is not tenable
as the priority, all other things being equal, is typically determined by the date of the

garnishments themselves. See e.g. Voss Products, Inc., at 896 (between garnishments of the

same type, the prior in time is to be satisfied first); 28 U.S.C. § 3205(8) (writs issued under this
section shall have priority over writs which are issued later in time), Nevertheless, assuming -
arguendo that Plaintiff is correct, the priority argument is irrelevaht because NRS 31.296
allowed Plaintiff’s June 2015 garnishment to continue for 120 days irrespective of the date of the
judgment. NRS 31.296. |

Specifically, pursuant to NRS 31.296, the June 9, 2015 garnishment expired on October
7, 2015 (if the Court calculates the 120 day period from the date of service on the employer) or
October 24, 2015 (if the Court calculates the 120 day period from the date of service of the
answers). The choice between these two dates is irrelevant to the issues before the Court

because, irrespective of what the Court believes the triggering date is for the 120 déys, the

- garnishment expired in October 2015, and the support order, at the very latest, had priority at that

time. _

Plaintiff’s arguments advocate for a position contrary to NRS 31.296. Specifically,
Plaintiff’s position stands for the premise that garnishments never expire and are continuing and
ohgoing until judgment satisfaction. Or, alternatively, that a creditor having priority because it
had a writ issued and served first in time will always have priority, irrespective of whether its

writ has expired and other creditors are waiting in line. Indeed, the Nevada Legislature refuted
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Plaintiff’s position when it enacted the 120 day expiration period. The original bill allowed for
continual garnishment until the amount demanded was satisfied, just as Plaintiff is proposing
here. However, there was significant opposition and the supporters of the bill backed-off ~
agreeing to the 120 day period after much shorter periods were recommended. See Nevada
Asssembly Bill 247, Chapter 338, Page 699 (1989). Thus, Plaintiff’s garnishment expired and
ceftainly lost priority at thaf time. Further, Plaintiff knows its garnishments have expired, which
is why it continues to renew them,’
A Priority Conclusion

The lone case Plaintiff cites for its position is, for the most part, not applicable because it

has nothing to do with Federal or Nevada garnishment restrictions or a support order. And to the

extent it is applicable, it supports Mona’s arguments. See First Interstate Bank of California v,

H.C.T., 108 Nev. 242, 246, 828 P.2d 405, 408 (1992) (implies, consistent with other authority,
that the priority between equal garnishments [i.e. creditor versus creditor] is determined by the
first issued and has nothing to do with the timing of the underlying judgments). Moreover, if the
case was applicable, it would have to be disregarded because the resulting withholdings would
violate Federal law, and Congress was very clear that “No court . . . vmay make, execute, or
enforce any order or process in violation of this section. 15 U.S,C. § 1673(c) (emphasis
added). '
Indeed, the support order has priority over Plaintiff’s wage garnishment. The Family
Court entered its Order determining priority; any scenario giving Plaintiff’s wage garnishment
priority violates Federal and Nevada law; multiple states across the.country hold that spousal
support orders take priority over all other creditor garnishfnenfs; and, pursuant to Nevada law,
Plaintiff’s June 2015 wage garnishment expired in October 2015 and its new garnishment now '
sits indefinitely behind an ongoing suppoft order. Thus, pursuant to NRS 31.249, the Court |
should hold that the support withholding takes priority over Plaintiff’s wage gamishment.
Therefore, the Court should deny Plaintiff’s Motion.
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IV.  COUNTERMOTION TO DISCHARGE WRIT AND RETURN FUNDS TO MONA

Pursuant to NRS 31.045(2), Mona is entitled to file a motion requesting the discharge of
the writ at any time before trial. NRS 31.045(2). As a result, based on NRS 31.045(2) and the
foregoing law, facts, and related analysis in the Opposition above, Mona requests that the Court
discharge the current writ on CannaVEST withholding his wages. Moreover, Mona also requests
that the Cdurt order Plaintiff to return any and all funds received via writs since the date he has
been subject to the support order, which was August 1, 2015. See Lough, at 155-56 (“the entire
amount that was withheld by the employer for the creditor garnishment was excess and should
have been returned to appellant). In support of this Countermotion, Mona incorporates herein by
reference the facts, law, and analysis from the Opposition above. Therefore, the Court should
discharge the current writ and order the return of excess funds.
V. CONCLUSION _

Based on Federal and Nevada law, the Court must not only deny Plaintiffé Motion, but
must discharge the current writ and order Plaintiff to return to Mona any and all funds it has
received via wage withholdings since August 1, 2015. Indeed, both Plaintiff and CannaVEST
have not proceeded properly under Federal and Nevada law in regards to the wage withholdings,
This has resulted in Plaintiff receiving more of Mona’s wages than it was entitled to receive.
Specifically, under the Supremacy Clause of the U.S. Constitution, Nevada law may be more
limited than what the Consumer Credit Protection Act’s garnishment restrictions detail, but not
broader. And, the garnishment proceedings related to Mona’s wages in this case have been far
broader than what Federal and Nevada law allow. Since August 1, 2015, the wage withholdings
have been approximately 85% of Mona’s disposable earnings, and they should have never
exceeded 60%. Further, once Mona became subject to the support order for more than 25% of
his disposable earnings, Plaintiff’s wage garnishment should have been rejected.

Based on the foregoing, Mona requests that the Court:

| 1. Deny Plaintiff’s Motion.

2. Discharge the current wage garnishment,
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3. Order Plaintiff to provide details of all withholdings it has received via wage
garnishment since August 1, 2015.

4, Order Plaintiff to return to Mona all monies it has received via wage garmishment
since August 1, 2015.

5. Order that the support order took priority over any wage garnishments as of
August 1, 2015, and certainly by no later than the expiration of the June 2015
wage garnishment in October 2015,

6. Deem all future wage garnishments void until further order from this Court.

7. Order the parties to comply in the future with Nevada and Federal law regarding
garnishment restrictions. ,

Dated this 4th day of March,_ 2016.
MARQUIS AURBACH COFFING

By __ /s/Tve S. Hanseen
Terry A. Coffing, Esq.
Nevada Bar No. 4949
Tye S. Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendant
Michael J. Mona, Jr.
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» CERTIFICATE OF SERVICE
I hereby certify that the MONA’S OPPOSITION TO FAR WEST’S MOTION FOR
DETERMINATION OF PRIORITY OF GARNISHMENT AND COUNTERMOTION TO
DISCHARGE GARNISHMENT AND FOR RETURN OF PROCEEDS was submitted

electrohically for filing and/or service with the Eighth Judicial District Court on the 4th day of
March, 2016. Electronic service of the foregoing document shall be made in accordance with the
E-Service List as follows:®

Holley Driggs Walch Fine Wray Puzey & Thompson

Contact Email

Andrea M, Gandara agandara@nevadafirm.com
Norma ' nmoseley@nevadafirm.com
Tilla Nealon tnealon@nevadafirm.com
Tom Edwards tedwards@nevadafirm.com

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:

James E. Whitmire, Esq.
Santoro Whitmire
10100 W. Charleston Blvd., Suite 250
Las Vegas, Nevada 89135

/s/ Rosie Wesp
an employee of Marquis Aurbach Coffing

8 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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WRITG ,
F. THOMAS EDWARDS, ESQ.
Nevada Bar No, 9549 .

B-mail: tedwards@nevadafirmi.con
ANDREA M. GANDRA, ESQ.
Nevada Bar No, 12580

E-mail: agandara@nevadafirim.cons

- HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone:  702/791-0308
Facsimile:  702/791-1912 ° -

Attorneys for Plaintiff;, Far West Industries

DISTRICT COURT
_ CLARK COUNTY, NEVADA
FAR WEST INDUSTRIES, a Califomia '
corporation, . . -
i Case No: A-12-670352-F
Plaintiff, Dept. No.: XV
. _

RIO VISTA NEVADA, LLC, a Nevada limited
liability qm,r;pany; WORLD DEVELOPMENT,
INC., a Califormis cotporation; BRUCE MAIZE,
an individual, MICHAEL J, MONA, JR., an o :
individual; DOES 1 through 100, inclugive, K

Defendants.

tESALE

sl Pl

. WRIT OF GARNISHMENT
THE STATE OF NEVADA TO:.
CannaVEST Corp., Garnishee

2688 8. Rainhow Blvd,, Ste. B
Las Vegas, NV 89146

You are lereby notified that you are attacked as garnishee in the above entitled action
and' you are commaixded not to pay any debt ﬁ"om yourself to Michdel .J. Mona, Jr.,
(“Defendant™), and that you must retain possession and vontrol of all personal propeity, money,
credit, debts, effects and choses ';'n action of said Defeadant in order that the 'éame» may be dealt

with according to law. Where such property consists of wages, salaries, commissions or

bonuses, the amount you shall retain be in accordance with 15 U.S.C. § 1673 and NRS 31,295,

105940171 492081
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Plaintiff, Far West Industries believes that you have ptoperty, money, credits; debts, effects and

choses in action in your hands and under your custody and control belonging fo said Defendant

YOU ARE REQUIRED within 20 days from the date of service of this Writ of

‘Gamishment fo answer the intéirogatories sét forth herein and to retumn your answers to the

office of the Sheriff or Constable which issues the Writ 6f Garnishment, Tn case of your failure
fo answer the interrogatories’ within 20 days, a Judgment by Default in the amount due the
Plaintiff may be entered against you. _ ‘

IF YOUR ANSWERS TO the interrogatories indicate that you are the employer of
Defendsnt, this Writ of Garnishment shall be deemed to CONTINUE FOR 120 DAYS, or until

the amount demanded in the Writ is satisfied, whichever ocours earlier less any amount which is

exempt and less $3.00 per paj; period not to exceed $12.00 per month which you may retain as a
fee for compliance. The $3.00 fee does not apply to the first pay period covered by this Writ.
YOU ARE FURTHER REQUIRED to-serve a copy of your answers to the Writ of

Garnishment on Plaintiff’s attorneys whose address appears below.

Dated this day of , 20135, _
Issued at direction of SHERIFF/CONSTABLE - CLARK COUNTY
s R. WYANT P#9573 sy
Title " Date B
HOLLEY DRIGGS WALCH,
FINE WRAY PUZEY & THOMPSON

t) C

F-THOMAS EDWARDS, F5Q,, NV Bar No, 9549

E-mail: tc;dwggds{a%{g,evgggﬁmx.com
ANDREA M. GANDARA, ESQ., NV Bar No, 12580

E-mail: agandara@nevadafirm,.com

400 South Fourth Street, Third Floer

Las Vegas, Nevada 89101

-Telephone:  702/791-0308

Attornevs for Plaintiff

10594-01/1492081
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1 | STATE OF NEVADA 3
2 | COUNTY OF CLARK % SS:
3 The undex"sigﬁed, being Sworn, states that 1 received the within WRIT OF
4 I GARNISHMENT onghe” __ dayof , 2015, and personally served the same on
5 , 2015 by showing the original WRIT OF GARNISHMENT,
6 || infprfing of the contents and delivering and leaving a copy, along with the statutory fee of
7 H7$5.00, with __ ' at . » County of Clark, State of
8 || Nevada. —
 —
. By:
10 Title:
I ,
12 | INTERROGATORIES TO BE ANSWERED BY THE GARNISHEE UNDER OATH:
13 1. Are you in any manner indebted to Defendants Michael M. Mona, Jr., either in
14 || property or money, and is ﬂ.‘i'e debt now dne‘?‘ If not due, when is the debt to become due? State
fully all particulars: |
16 ANSWER: __No.
17
18 2. Ate you an, em_.ployei' of the Defe;idant? It s0, state the length of your pay period
19 || and the amount of disposable eamingg as defined in NRS 31.295, which each Defendant
20 || presently carns during a pay period. State the minimum amount of disposable earnings that is
21 || exempt from this garnisiment which is the federal minimum houtly wage prescﬁbéd By section
22 || 6(a)(1) of the federal Fair Labor Standards Act of 1938, 29 U.8.C. § 206(a)(1), in effect at the
23 {| time the earnings are 'payablze multiplied by 50 for each week the pay period, afier dedueting any
24 || amount requiréd by law to.be \;vit}ﬂield.
25 Calculate the garnishable amount as follows:
26 (Check one of the following) The emiployee is paid:
27 [A] Weekly: __[B] Biweekly: X [C] Semimonthly: __ [D] Monthly: __
28 (1) Gross Bamnings...c...vvvvermarenarivinaens et aee e $.11,538.46
“ 3.

10594-01/149208)




(2) Deductions required by law (not including child support).....$ 3,756.79

(3) Dispesable Eaming [Subtract line 2 from Ii.nkg._'I] reve $7,781.67
(4) Federal Minimum Wage........ e, $ 725
(5) Multiply e 4 by-50......c....vvvvvvrrrreer 6 362,50
(6) Complete the fallowmg direction-in accordance with the letter selected above:
[A] Muliiply line Sby I .............. v NA
[B] Multiply lisie 5 by 2 +..vvv. v $__725.00
[C] Mumply line 5 by 52 and then divide by24....8 _NA
[D] Multiply line 5 by 52 and then divide byl12...5  NA
(7) Subtract ling 6 from ling 3................. v $_7,056,67

~ This is the attachable carning, This amount must not exceed 25% of the disposable

carnings from line 3.

ANSWER: _25% of $7,781.67 = $1,945.42

3. Did you have in your possession, in your charge or under your control, on the date

the WRIT OF GARNISHMENT was served upon you any money, property, effects, good, |

chattels, rights, credits or choses in the action of the Defendant, or in which Defendant is

interested? If so, state its valus and state fully all particulars,
ANSWER: Other than the eamtg@_ detailed above, no..

4, Do you know of any debts owing to the Defendant, whether due or not due; or any
mone‘y, property, effsots, goods,v chattels, rights,. credxts or choses in action, belonging to the
Def‘endant or in which Defendant is interested, and now in po-Ssessum or under the control of
others? If 3o, state particulars. |

ANSWER: No,

10594-01/1492081




5. Are you a financial institution with a personal account held by the Defendant? If
80, state the account number and the amount of money in the account which is subject to
gamishment. As set forth in NRS 21.105, 82,000 or the entire amourit in the account, whichever

is léss, is not subject to ‘garnishment if the financial institution reasonably identifies that an

electronic deposit of money hds been made itito the aecount within the immediately preceding 45

days which is exempt from execution, including, without limitation, payiments of money
described in NRS 21.105 or, if no such deposit has been made, $400 or the entire amount in the
account, whichever s less, is not subjeet to garnistiment, unless the garnishmerit is for the

recovery of money owed for the support of any person, The amount which is not subject to

garnishment does not. apply to each account of the Judgment debtor, but rather is an aggregale |

amount that is not subject to garnishment.

ANSWER: _No,

6. State your correct name and address, or the name and address of your attorney

upon whom written notice of further Proceedings in this action may be served,

ANSWER: Tenry A, Coffing, Esq., 10001 Park Run Drive, LV, NV 89145

7. NOTE: If, without legal just'llﬁcaiion, an employer 'of Defendant refuses to
withhold éarnings of Defendant demanded in g WRIT OF GARNISHMENT or knowingly
misrepresents the earnings of Defendant, the Court shall order the employer to pay Plaintiff the
amount of aﬁeéi_'ages caused by the emplbyér’s refusal to withhold or the employer’s
misrepresentation of Defendaiit’s safnings, In addition,_ the Court may order the employer to pay
Plaintiff punitive damages in an amount not to exceed $1,000 for each pay period in-which the
employer has, without legal justification, refused to withhold Defendant’s eamx’ngé or has
misrepresented the earnings,

\

’ \ \Gamisice
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STATEOFNEVADA )
) ss:

- COUNTY OF CLARK )

L M\O\QOQ/\ MW » do solemnly swear (or affirm) that the answers to the

foregoing interrogatories subscribed hy me are true, J

= xshee

SCRIBELX AND SWORN to before me this

mday of N , 2055
/N
Y WILLIAM

; 9,
NOTARY PUBLIC e

AOA
Bt P
: Wﬂo 4180824
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F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
ANDREA M. GANDARA, ESQ.
Nevada Bar No. 12580

E-mail: agandara@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: 702/791-0308

Facsimile: 702/791-1912

Attorneys for Plaintiff Far West Industries

DISTRICT COURT
CLARK COUNTY, NEVADA

FAR WEST INDUSTRIES, a California
corporation,

Plaintiff,

V.

RIO VISTANEVADA, LLC, a Nevada limited
liability company; WORLD DEVELOPMENT,
INC., a California corporation; BRUCE MAIZE,
an individual, MICHAEL J. MONA, JR., an
individual; DOES 1 through 100, inclusive,

Defendants.

Date of Hearing:
Time of Hearing:

ORDER SUSTAINING PLAINTIFF FA
OBJECTION TO CLAIM OF EXEMPT

On June 14, 2017, at 9:00 a.m., the Court heard the matter of Plaintiff Far West Industries
Objection to Claim of Exemption from Execution on an Order Shortening Time and Motion for
Attorney Fees and Costs Pursuant to NRS 18.010(2)(b) (the “Qbjection™). F. Thomas Edwards,
Esq. and Andrea M. Gandara, Esq., of the law firm Holley Driggs Walch Fine Wray Puzey &
Thompson, appeared on behalf of Plaintiff Far West Industries (“Far West”). Tye S. Hanseen,
Esq., of the law firm Marquis Aurbach Coffing, appeared on behalf of Defendant Michael J. Mona,

Jr. (“Mr. Mona”).

10594-01/1901809_2.docx

Case Number: A-12-670352-F

Electronically Filed
7/18/2017 4:56 PM
Steven D. Grierson
CLERK OF THE COUR

A-12-670352-F
XV

June 14, 2017
9:00 a.m.

\R WEST INDUSTRIES’
[ON FROM EXECUTION
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With no other appearances having been made, the Court having reviewed and examined
the papers, pleadings and records on file in the above-entitled matter, heard the argument of
counsel, and good cause appearing therefore, the Court finds and orders as follows:

The Court’s Order Regarding Plaintiff Far West Industries” Motion for Determination of
Priority of Garnishment and Defendant Michael J. Mona’s Countermotion to Discharge
Garnishment and for Return of Proceeds (“Priority Order”), entered June 21, 2016, remains
unchanged and is incorporated by reference into this Order.

Far West’s arguments in the Objection are well taken. As set forth in the Priority Order,
Nevada law is very limited regarding priority of garnishments. However, priority is governed by
Nevada law and grants priority on a “first in time” basis. By any measure, Far West’s Judgment
(“Judgment”) is entitled to priority over the Decree of Divorce (“Divorce Decree”) providing for
the assignment of alimony to Rhonda Mona (“Ms. Mona”).

If the Court treats the Judgment and the Divorce Decree as competing judgments, which
the Court believes is appropriate under the circumstances, Far West’s Judgment is first in time and
entitled to priority because it was entered on April 27, 2012 and clearly pre-dates the July 23,2015
Divorce Decree.

If the Court analyzes priority with regard to competing garnishments, Far West necessarily
prevails and is entitled to priority because Far West’s first garnishment of Defendant’s wages
occurred on December 13,2013 and no garnishment has been issued with regard to the Divorce
Decree.

If the Court treats the Divorce Decree as an assignment because it provides Ms. Mona’s
alimony “via direct wage assignment” through Mr. Mona’s employer, Far West’s Judgment and
garnishment is entitled to priority pursuant to First Interstate Bank of California v. HC.T., 108
Nev. 242, 246 (1992).

In the alternative, if the Court was to treat the Divorce Decree as a garnishment, it is subject
to the 120-day limitation applicable to garnishments and it has expired. Accordingly, under this
alternative analysis, Far West has priority ahead of Ms. Mona’s alimony.

-9
10594-01/1901809_2.docx
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In the Court’s exercise of discretion on priority, the Court also finds that equity is on the
side of Far West for the reasons set forth in the Objection. Further, the Court notes that Nevada
does not provide spousal support with the same priority as child support. See NRS 31.249(5).

In sum; the Far West’s Judgment and garnishment have priority over the Divorce Decree
and assignment of alimony that Ms. Mona has for multiple reasons.

Based on the foregoing, and good cause appearing,

IT IS HEREBY ORDERED that Far West’s Objection is SUSTAINED.

IT IS FURTHER ORDERED that Mr. Mona’s Claim of Exemption, filed May 23, 2017,
is DENIED.

IT IS FURTHER ORDERED that Mr. Mona’s wages from CV Sciences, Inc., being
levied upon pursuant to Far West’s Writ of Garnishment shall be immediately released to Far West
and continue to be released to Far West in accordance with the Writ of Garnishment.

IT IS FURTHER ORDERED that the issues of priority, calculation and treatment as to
Far West’s garnishment of Mr. Mona’s earnings are resolved going forward.

IT IS FURTHER ORDERED that any service defects of future Writs of Garnishment
can be addressed as they arise in the future.

"
"
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i
"
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IT IS FURTHER ORDERED that Far West’s request for attorney fees and costs is

DENIED WITHOUT PREJUDICE.
IT IS SO ORDE

, 2017.

Dated this \Cé day of ( l o/

(e Hardr

DISW{ICT’ COURT JUIZtFE
Submitted by: Approved as to form by:
HOLLEY DRIGGS WALCH MARQUIS AURBACH COFFING

FINE WRAY PUZEY & THOMPSON

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

ANDREA M. GANDARA, ESQ.
Nevada Bar No. 12580

400 South Fourth Street, Third Floor
Las Vegas, NV 89101

Attorneys for Plaintiff Far West Industries

10594-01/1901809_2.docx

/s/ Tve S. Hanseen

TERRY A. COFFING, ESQ.
Nevada Bar No. 4949

TYE S. HANSEEN, ESQ.
Nevada Bar No. 10365
10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Defendant Michael J. Mona, Jr.
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Marquis Aurbach Coffing CLERK OF THE COURT
Terry A. Coffing, Esq.
Nevada Bar No. 4949
Tye S. Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
tcoffing@maclaw.com
thanseen@maclaw.com

Attorneys for Michael J, Mona, Jr.

DISTRICT COURT
CLARK COUNTY, NEVADA

FAR WEST INDUSTRIES, a California
corporation,

Case No.: A-12-670352-F

Dept. No.: XV

Plaintiff,
vs. CLAIM OF EXEMPTION FROM

EXECUTION

RIO VISTA NEVADA, LLC, a Nevada limited
liability company; WORLD DEVELOPMENT,
INC., a California corporation; BRUCE MAIZE,
and individual; MICHAEL J. MONA, JR., an
individual; DOES I through 100, inclusive,

Defendant,

1, Michael J. Mona, submit this Claim of Exemption from Execution pursuant to NRS
21.112 and state as follows:

(Check only one of the following boxes.)

I am a Defendant or other named party in this case and have had my wages withheld
or have received a Notiﬁe of Execution regarding the attachment or garnishment of myb wages,
money, benefits, or property. | ' |

[T 1 am not a Defendant or- other named party m this case, but my wages, money,
benefits, or property are the subject of an attachment or garnishment relating to a Defendant or

other named party in this case. (NRS 21.112(10).)

Page 1 of 7 .
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My wages, money, benefits, or property are exempt by law from execution as indicated
below. Pursuant to NRS 21.112(4), if the Plaintiff/Judgment Creditor does not file an objection
and notice of hearing in response to this Claim of Exemption within eight judicial days after my
Claim of Exemption frofn Execution has been served, any person who has control or possession
over my wages, money, benefits, or property (such as my employer or bank, for example) must
release them to me within nine judicial days after this Claim of Exemption from Execution has
been served.

(Check all of the following boxes that apply fo your wages, money, benefits, or property.)

[C] Money or payments received pursuant to the federal Social Security Act, including
retirement, disability, survivors' benefits, and SSI. (NRS 21.090(1)(y) and 42 U.S.C. § 407(a).)

[] Money or payments for assistance received through the Nevada Department of Health
and Human Services, Division of Welfare and Supportive Services, pursuant to NRS 422,291,
(NRS 21.090(1)(kk) and 422A.325.)

[[] Money or payments received as unemployment compensation benefits pursuant to
NRS 612,710, (NRS 21.090(1)(hh).)

[[] Money or compensation payable or paid under NRS 616A to 616D (worker's
compensation/ industrial insurance), as provided in NRS 616C.205. (NRS 21.090(1)(gg).)

[C] Money or payments received as veteran's benefits. (38 U.S.C. § 5301.)

[] Money or payments received as retirement benefits under the federal Civil' Service
Retirement System (CSRS) or Federal Employees Retirement System (FERS). (5 U.S.C. §
8346.)

Sevenfy~ﬁve percent (75%) of my disposable earnings. "Disposable earnings" are the
earnings remaining "after the deduction. . . of any amounts required by law to be withheld."
(NRS 21.090(1)(g)(1).) The "amounts required by law to be withheld" are federalA income tax,
Medicare, and Social Security taxes. |

[[] Check here if your disposable weekly earnings to do not exceed $362.50 or 50 times
the federal minimum wage (50 x $7.25 = $362.50), in which case ALL of your disposable

earnings are exempt. (NRS 21.090(1)(g).)

Page 2 of 7
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[] Check here if your disposable weekly'eamings are between $362.50 and $483.33, in
which case your exempt income is always $362.50. Your non-exempt income is your weekly
disposable earnings minus $362.50, which equals (insert amount here): § per
week. (NRS 31.295.)

Money or benefits received pursuant to a court order for the support, education, and
maintenance of a child, or for the support of a former spouse, including arrearages. (NRS
21.090(1)(s)-(t).)

["] Money received as a result of the federal Earned Income Tax Credit or similar credit
provided under Nevada law. (NRS 21.090(1)(aa).)

[] $1,000 or less of my money ot personal property, identified as (describe the specific
maney or property you wish to make exempt) , which

is not otherwise exempt under NRS 21.090, (NRS 21.090(1)(2).)

"] Money, up to $500,000, held in a retirement plan in accordance with Internal Revenue
Code, including, but not limited to, an IRA, 401k, 403b, or other qualified stock bonus, pension,
or profit-sharing plan. (NRS 21.090(1)(r).)

[C] All money, benefits, privileges, or immunities derived from a life insurance policy.
(NRS 21.090(1)(k).)

[} Money, benefits, or refunds payable or paid from Nevada's Public Employees'
Retirement System pursuant to NRS 286.670. (NRS 21.090(1)(ii).)

[] A homestead recorded pursuant to NRS 115.010 on a dwelling (house, condominium,
townhome, and land) or a mobile home where my equity does not exceed $550,000. (NRS
21.090(1)(1).)

[] My dwelling, occupied by me and my family, where the amount of my equity does
not exceed $550,000, and I do not own the land upon which the dwelling is situated. (NRS
21.090(1)(m).) ’

| [] Check here if the judgment being collected arises fmm a medical bill. If it does, your
primary dwelling and the land upon which it is situated (if owned by you), including a mobile or

manufactured home, are exempt from execution regardless of your equity. (NRS 21.095.)

Page 3 of 7
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[] My vehicle, where the amount of equity does not exceed $15,000, or I will pay the
judgment creditor any amount over $15,000 in equity. (NRS 21.090(1)(f).) |

[] Check here if your vehicle is specially equipped or modified to provide mobility for
you or your dependent and either you or your dependent has a permanent disability. Your vehicle
is exempt regardless of the equity. (NRS 21.090(1)(p).)

[] A prosthesis or any equipment prescribed by a physician or dentist for me or my
dependent. (NRS 21.090(1)(q).) |
My private library, works of art, musical instruments, jewelry, or keepsakes belonging to me or
my dependent, chosen by me and not to exceed $5,000 in value. (NRS 21.090(1)(a).)

[] My necessary household goods, furnishings, electronics, clothes, personal effects, or
yard equipment, belonging to me or my dependent, chosen by me and not to exceed $12,000 in
value. (NRS 21.090(1)(b).)

[] Money or payments received from a private disability insurance plan. (NRS
21.090(1)(ee).)

[[] Money in a trust fund for funeral or burial services pursuant to NRS 689.700. (NRS
21.090(1)(fH.)

[[] My professional library, equipment, supplies, and the tools, inventory, instruments,
and materials used to carry on my trade or business for the support of me and my family not to
exceed $10,000 in value. (NRS 21.090(1)(d).)

[] Money that I reasonably deposited with my landlord to rent or lease a dwelling that is
used as my primary residence, unless the landlord is enforcing the terms of the rental agreement
orlease. (NRS 21.090(1)(n).)

[] Money or payments, up to $16,150, received as compensation for personal injury, not
including compensation for pain and suffering or actual pecuniary loss, by me or by a person
upon whom I am dependent. (NRS 21.090(1)(u).)

~ [[J Money or payments received as compensation for loss of my future earnings or for the
wrongful death or loss of future earnings of a person upon whom I was dependent, to the extent

reasonably necessary for the support of me and my dependents. (NRS 21.090(1)(v)-(w).)
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[[] Money or payments received as restitution for a criminal act, (NRS 21.090(1)(x).)

[[] Money paid or rights existing for vocational rehabilitation pursuant to NRS 615.270.
(NRS 21.090(1)(j).)

[[] Child welfare assistance provided pursuant to NRS 432.036. (NRS 21.090(1 an.)

Other:__Wages garnished in excess of Federal and Nevada statutory maximums;

violation of related garnishment restrictions: priority of subject withholdings: expiration of
garnishment period; the writ was improperly or improvidently sought and/or issued; the property
levied is exempt from execution or necessary and required for the support and maintenance of a
former spouse, the defendant, and famil members; the levy is excessive; money/benefits paid
pursuant to the order of a court of competent jurisdiction for the support and maintenance of a
former spouse; improper service: ineffective/incomplete service: NRS 21.075, 21.076. 21.090(g),
31.045, 31.200, 31.249, 31.260(3). NRS 31.270(2): 31.295. and 31.296 and related legislative
history: 15 U.S.C. § 1671 et. seq.. 15 U.S.C. § 1672, 15 U.S.C. § 1673, and 28 U.S.C. § 3205(8).
In addition, I incorporate by reference as if fully set forth herein, the basis, rationale. and related
arguments, statutes, and law from the attached points and authorities in support of this claim of
exemption.

AUTOMATIC BANK ACCOUNT EXEMPTIONS
(Some direct-deposit funds are automatically protected and should not be taken from your bank
account. If automatically protected money was taken from your bank accoant,r check the
appropriate box below and attach proof of direct-deposit benefits.)

[ All exempt federal benefits that were electronically deposited into my account during
the prior two months are protected, and I am, therefore, entitled to full and customary access to
that protected amount. (31 C.F.R. part 212.6(a).) Money in my personal bank account that
exceeds that amount may be subject to the exemptions stated above.

[ Exempt state or federal benefits were electronically deposited into my personal bank
account during the 45-day period preceding Plaintiff's service of the writ of execution or
garnishment relating to my personal bank account, and under Nevada law, I am entitled to full

and customary access to $2,000 or the entire amount in the account, whichever is less, regardless

Page 5 of 7
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foregoing is-true and correct:

of any othier deposits of money into the account, Money th my personal bank account that

exceeds that amonnt may be subjéct to the exemptions stated above. (A.B. 223, 2011 Leg., T6th
Sess. (Nev. 2011))

[J A writ of execution or garnishment. was levied on miy personial bank aceouit, and
under Nevada law, Lam entitled to full and custemary:aceess to-$400 or the entire:amount-in my

account; whichever is-Tess, unfess: the writ-is for the recovery of money owed for the supportof

any pérson. Mohey in Ty personal bank socount that xceeds $400 may be subject to the
exemptions stated above. (A.B.223,2011 Leg:, 76th Sess.(Nev.2011)):

Pursuant 1o NRS 2 ; if you ave & Gardishes or othier person who hias. Gonttol or

{l possession over:thy exempt [ wages, [ ‘bank-accounts, [X] benefits, [X] ofher.accounts/funds,

or [X] personal. or real property, as:stated above, you must releage:thay money or property. to me

within nine judicial days after my Claim of Exémption from Execution was served on you,

unless the- Plaintiff’/;!‘udgmenb Creditor files an dbjection-- and: notice of hear‘i‘ng within ei’g}'it

__(signature)

ME AR WL '.Nh"?prmt narie)
[] Defesl ant/[:].i Ror, in: Proper-Person
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CERTIFICATE OF SERVICE/MAILING
I HEREBY CERTIFY that on the @'day of November, 2016, I placed a true and correct
copy of the foregoing Claim of Exemption in the U.S, Mail, with first-class postage prepaid,
addressed to the following (insert the name and address of the following parties/entities):
Attorney for Plaintiff/Judgment Creditor:  F. Thomas Edwards, Esq.
Holley Driggs Walch Fine Wray Puzey Thompson

400 South Fourth Street, Third Floor
Las Vegas, NV 89101

[] Sheriff or [ Constable: Office of the Ex-Officio Constable
302 E. Carson Avenue, 5th Floor
Las Vegas, NV 89155

Garnishee: Employer CV Sciences
2688 South Rainbow Blvd., Suite B
Las Vegas, Nevada 89146

[T] Bank
Other
I certify that the Claim of Exemption was submitted electronically for filing and service
with the Eighth Judicial District Court on the 10th day of November, 2016. Electronic service of

the foregoing document shall be made in accordance with the E-Service List as follows:

Holley Driggs Walch Fine Wray Puzey & Thompson

Contact Email

Andrea M. Gandara agandara@nevadafirm.com

Norma nmoseley@nevadafirm.com

Tilla Nealon tnealon@nevadafirm.com

Tom Edwards tedwards(@nevadafirm.com
Santoro Whitmire '

Contact Email

Asmeen Olila-Stoilov astoilov(@santoronevada.com
James E. Whitmire, Esq. jwhitmire@santoronevada.com
Joan White jwhite@santoronevada.com

Dated this ]Q‘%day of __ Mover e , 2014,

I declare under penalty of perjury under the laws of the State of Nevada that the

foregoing is true and correct. .

Rosie Wesp, an employ@ Marquis Aurbach Coffing
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DISTRICT COURT

FAR WEST INDUSTRIES, a California

corporation,

VS.

RIO VISTA NEVADA, LLC, a Nevada limited
liability company; WORLD DEVELOPMENT,
INC., a California corporation; BRUCE MAIZE,
and individual; MICHAEL J. MONA, JR., an
individual; DOES I through 100, inclusive,

Plaintiff,

CLARK COUNTY, NEVADA

Dept. No.: XV

Case No.:  A-12-670352-F

Defendants.
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CLAIM OF
EXEMPTION AND MOTION TO DISCHARGE GARNISHMENT

Marquis Aurbach Coffing
Terry A. Coffing, Esq.
Nevada Bar No. 4949

Tye S. Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
tcoffing@maclaw.com
thanseen@maclaw.com

Attorneys for Michael J. Mona, i,
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Defendant Mona hereby submits his Memorandum of Points and Authorities in Support
of Claim of Exemption and Motion to Discharge Garnishment. This Memorandum is made and
based on the following Points and Authorities, the pleadings and papers on file herein, and any
oral argument allowed by the Court at a hearing on this matter.

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION.

The earnings Far West attempts to withhold from Mona are exempt from execution.
Far West’s most recent garnishment expired on October 29, 2016. At the time of the expiration,
Mona’s spousal support obligation to his ex-wife took first position and became the sole
withholding from Mona’s wages. The spousal support obligation equates to approximately 56%
of Mona’s disposable earnings. Under Federal and Nevada law, because the spousal support
obligation exceeds 25% of Mona’s disposable earnings, once it took first position and became
the sole withholding from Mona’s wages, Mona’s wages became exempt from any further
withholdings from creditor garnishments.

Nevada law is clear that garnishments in Nevada do not endure in perpetuity — they
expire. Nevada legislative history expressly supports this conclusion. In fact, the Legislature
flatly rejected the proposal to have garnishments endure forever when it enacted the current law
allowing garnishments to last for only 120 days. Therefore, the Court should affirm the Claim of
Exemption and enter an Order that Far West’s October 31 wage garnishment and all subsequent
wage garnishments are void until the spousal support obligation no longer occupies first position.

IL FACTS AND BACKGROUND.

The following facts are relevant:

» 1989—Nevada enacted the 120 day expiration period related to garnishments,
which is found in NRS 31.296. See Legislative History relatec% to 120 day

expiration period attached as Exhibit A (Nevada Assembly Bill 247, Chapter 338,
Page 699 (1989)). :

The original Bill proposed to have garnishments endure in perpetuity. Id.

However, the Legislature rejected the proposal and enacted the 120 day expiration
period. Id.
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July 23, 2015—Mike and Rhonda Mona divorced. See Exhibit B. Pursuvant to
the Divorce Decree, Mike is obligated to pay Rhonda $10,000 per month in

spousal support. Id. at 3:14.

September 4, 2015—Far West attempted to intervene to challenge the divorce
between Mike and Rhonda.

September 28, 2015—Rhonda opposed Far West’s attempt to_intervene in the
divorce and Mike joined in the Opposition. See Exhibits C and D.

November 25, 2015—The court denied Far West’s attempt to intervene in the
divorce and awarded Mike and Rhonda the fees they incurred in opposing Far
West’s intervention attempt. See Exhibit E.

ﬁpril 29, 2016—Pursuant to NRS 31.296, Far West’s garnishment regarding
ona’s wages expired. See Exhibit F.

July 1, 2016—Far West served the invalid garnishment that was the subject of the
July 15,2016 Claim of Exemption. See Exhibits G and H.

July 15, 2016—Mona filed the July 15 Claim of Exemption. See on file herein.

August 1, 2016—The Court heard argument on Mona’s Claim of Exemption and
Discharge Request. The Court denied the Claim of Exemption based on the
premise that Mona was required to sign the related declaration. In doing so, the
Court failed to rule on the accompanying Motion to Discharge and held that all
other arguments were moot. See August 9, 2016 Order on file herein.

October 29, 2016—Pursuant to NRS 31.296, Far West’s July 1, 2016 gamishment
regarding Mona’s wages expired. See Exhibits G and H.

October 31, 2016—Far West served the invalid garnishment that is the subject of
the present Claim of Exemption. See Exhibit 1.

November 10, 2016—Mona filed the present Claim of Exemption with these
points and authorities attached as further support for the exemption claim. See
November 10, 2016 Claim of Exemption on file herein.

In addition to the above, the parties briefed and argued garnishment priority disputes on
two prior occasions, which, although different issues, are applicable to the current dispute before
the Court, Mona cites to and incorporates herein by reference as if fully set forth herein the prior
arguments, related transcripts, and contents of the following: Mona’s Opposition to Far West’s
Motion for Determination of Priority and Countermotion for Discharge and for Return Proceeds
(3/4/16); Mona’s Reply in Support of Countermotion to Discharge and for Return of Proceeds
(3/23/16); and Mona’s Memorandum of Points and Authorities in Support of Claim of

Exemption and Discharge (7/29/16). See these documents on file herein.
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III. LEGAL ARGUMENT—CLAIM OF EXEMPTION.

A withholding from Mona’s wages consistent with Far West’s demands is a violation of
Federal and Nevada law. Under the Consumer Protection Credit Act’s garnishment restrictions,
Far West is not entitled to any monies via wage withholdings since the date its garnishment
expired on October 29. Once the garnishment expired, the support order Mona is subject to
became the sole withholding from Mona’s wages and unequivocally took first position.! '

When determining garnishment restrictions, the allowed percentile withholding from
disposable earnings differs depending on what is at issue. For example, when a support order is
solely at issue, the maximum withholding from disposable earnings is 60%. When a creditor
garnishment is solely at issue, the maximum withholding from disposable earniﬁgs is 25%.
When both a support order and creditor garnishment are at issue at the same time, they overlap
and the maximum withholding remains at 60%. However, if the support order takes priority and
exceeds 25% of the disposable earnings, then the creditor garnishment is barred.

In this case, Far West’s garnishment is barred. To establish this conclusion, Mona details
and explains below the expiration of garnishments in Nevada and the Legislative History
rejecting Far West’s position; demonstrates why the suppoft order must have priority over Far
West’s wage gamishment; details the relevant Federal law and Nevada law; demonstrates that
execution is not proper and that service was improper/incomplete; and, establishes that the Court
should affirm the Claim of Exemption and discharge the garnishment.

A. THE SUPPORT OBLIGATION HAS PRIORITY OVER FAR WEST’S

GARNISHMENT.

Priority between the support obligation and Far West’s garnishment has been determined
by operation of Nevada law. Pursuant to Nevada law, Far West’s July 1 wage garnishment
expired on October 29. Thus, as of October 29, Far West lost first priority? and now sits behind

an ongoing support order. Thus, there is nothing for the Court to decide and no discretion to

! When determining garnishment restrictions, a support order is considered a “garnishment.” See 15 U.S.C. §
1672(c) (stating: “The term ‘garnishment’ means any legal or equitable procedure through which the earnings of any
individual are required to be withheld for payment of any debt.”).

2 Mona contends that Far West’s December 2015 and July 2015 garnishments did not have priority, but, for the sake
of continued argument, is not addressing those issues herein.

Page 3 of 32




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

OO0 NN vt B W N e

[T & T N T NG T N N N N NG S N T N I e S L T R S U )
[ N & N ¥ N S =~ T (o T - - R B o W ¥ L - 2 S B R =

exercise regarding priority because Nevada law has decided the issue. Nevertheless, if the Court
believeé for some reason that it retains discretion to determine priority under NRS 31.249, then
Nevada law, the law of other jurisdictions, and the fact that the Family Court already determined
priority, all provide clear and detailed guidance that the support obligation should take priority.

1. Nevada Law Expressly Rejects Far West’s Contention_ that it Has |
First Priority in Perpetuity Until Satisfaction of its Judgment. |

. NRS 31.296 allowed Far West’s July 1, 2016 garnishment to continue for only 120 days.
NRS 31.296. Pursuant to NRS 31.296, the garnishment expired on October 29, 2016. Thus, as
of October 29, 2016, or October 30, 2016 at the latest, the support obligation to Rhonda was the

sole withholding and unequivocally took first position. Far West advocates for a position

“contrary to NRS 31.296, Far West believes the expiration of its garnishment means nothing

more than having to serve a new garnishment to effectively have a garnishment that continues ‘
forever until its judgment is satisfied. Further, Far West believes it remains in first position
irrespective of whether its writ expired and other creditors are waiting in line. ‘

The Nevada Legislature flatly rejected Far West’s position when it enacted the 120 day
expiration period in NRS 31.296. The original bill allowed for continual garnishment until the
applicable judgment was satisfied, just as Far West is proposing. Specifically, Assemblyman
Mathew Callister, the primary sponsor of the bill, proposed that writs:

[R]léemain in effect until the judgment was satisfied in full in lieu of repeating the

procedure every pay period.”

Exhibit A at p. 12, There was, hbwe’ver, immediate and significant opposition to Mr. Callister’s
proposal. For example, Marc J. Fowler, representing the Washoe County Sherriff’s Office
stated:

An on-going garnishment . . . would tie one debtor to one creditor indefinitely.

Other creditors would have to wait in line as long as six years [unless a judgment

was renewed], on the first debt served by the garnishment. Collection on multiple

judgments would be delayed indefinitely.

Id. atp. 13. When asked about priority of garnishments, Mr. Fowler indicated that the procedure

was first come first served. Jd. The Sheriff’s office provided written opposition as well stating:
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This bill would also allow for a single plaintiff to tie up a defendant for his debt
alone, preventing any other plaintiff from obtaining a garnishment under
execution until satisfaction of the existing claim. /d. at p. 16 (Exhibit C to Bill).
In addition, the North Las Vegas Township submitted written opposition stating:

They [process server] would make one copy which is served to the employer and
stays in effect until the judgment is paid in full or judgment expires after six years
unless renewed. That is how this law would read if this law was passed. Lets
[sic] say that a garnishment is served by Sears . . . and down the road another
company or individual has a garnishment to serve on the same party, he has no
chance of collecting any part of it because the law states that only one collection
can be made on any one person . . . this is not right as it is now whoever serves
the garnishment first would be the recipient, except for the IRS and Child Support
Division, they take priority. I think AB 247 is a one sided bill and should be put
to rest. Id. at p. 17 (Exhibit D to Bill).

And:

As it is now, only one garnishment can be honored by an employer per pay

period. If this bill is passed changing a one-time garnishment to a continuing writ

and more than one person or company has a judgment against a defendant the

employer would honor the first garnishment they receive leaving the others out of

receiving any of their money until the first person’s garnishment is paid in full. It

is understood that this bill would put a six month cap on the garnishment. Now,

how are the other creditor’s going to know the six months are up . .. 1d. at p. 46.

Further, Dan Emst from the Constable of Sparks Township “pointed out several counties in
California had discovered continuing garnishment did not work, and had discontinued the
practice.” Id. at p. 14. As a result, Charlotte Shaber, Nevada Business Factors, recommended a
90 day expiration period. Id. at p. 15. Mr. Callister responded with a 180 day expiration period.
Id. at p. 19. After substantial back and forth about the merits of the bill, the current 120 day
expiration period was proposed, passed, and enacted. /d. at p. 53 and NRS 31.296.

As the Court can see from the above legislative history, garnishments in Nevada expire.
Further, the idea that a creditor may remain in first position indefinitely was expressly rejected.
Exhibit A and NRS 31.296. Thus, as of October 29, 2016, Far West’s wage garnishment no
longer had priority. The support order took its place in first position as the sole withholding and
Far West cannot now cut back in line in first position.

Moreover, the Legislative History above refutes the argument that the date of the

judgment/date the obligation was incurred determines priority. Rather, priority is determined by

the date of the garnishments themselves until expiration. As seen above, the various
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Townships/Sherriff’s offices touched on this point in their comments and letters detailed in the
Legislative History. Exhibit A; see also e.g., Voss Products, Inc. v. Carlton, 147 F. Supp. 2d
892, 896 (E.D. Tenn. 2001) (between gamishments of the same type, the prior in time is to be
satisfied first); 28 U.S.C. § 3205(8) (writs issued under this section shall have priority over writs
which are issued later in time).

Therefore, priority between the support obligation and Far West’s garnishment has
already been determined by operation of Nevada law. There is nothing for the Court to decide
and no discretion to exercise regarding priority because Nevada law has already done so. And,
neither equity nor policy serve to disregard Nevada law regarding the expiration of Far West’s
garnishment, disregard the Legislature’s rejection of Far West’s position, or disregard a support
obligation in favor of an expired wage garnishment — the case law detailed in Section IILC.

below further supports this position.

2. First Interstate Bank of California v. H.C.T., 108 Nev. 242, 246, 828
P.2d 405, 408 (1992).

Far West will cite First Interstate Bank of California v. H.C.T., 108 Nev. 242, 246, 828

P.2d 405, 408 (1992) in favor of its priority arguments. However, an actual reading of the First
Interstate case reveals that there is very little, if anything, in the First Interstate case that applies
to the priority issues in this case.

In First Interstate, both First Interstate Bank of California and Independence Bank
asserted a claim to a $322,000 Certificate of Deposit (“CD™). First Interstate Bank of California
v. HC.T,, 108 Nev. 242, 246, 828 P.2d 405, 408 (1992). The district court awarded the CD to
Independence Bank on summary judgment and First Interstate Bank of California appealed. Id.
at 406. The Nevada Supreme Court affirmed the lower Court’s decision. Speciﬁcally, in 1988, a
company called HCT borrowed $350,000 from Independence Bank. Id. Two of HCT’s
principals guaranteed the loan from Independence Bank. Id. Shortly thereafter, HCT purchased
the CD from First Interstate Bank of Nevada in the name of Sunrise Development Company
(“Sunrise”) and Clark County Public Works. Jd. In May of 1990, HCT assigned its rights an

interest in the CD to Independence, presumably to avoid any liability under the guaranties for the
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$350,000 loan from Independence. See id. Also in May of 1990, First Interstate Bank of
California obtained a judgment against HCT for $314,059.65 in a California superior court,
which judgment HCT appealed. Id.

While the appeal was ongoing between HCT and First Interstate Bank of California, HCT
and Sunrise entered into arbitration proceedings to determine ownership of the CD. On July 24,

1990, the American Arbitration Association (“AAA”) awarded HCT the funds from the CD. Id.

On August 21, 1990, the arbitrator's award was judicially confirmed.

In August of 1990, First Interstate Bank of California filed suit in Nevada district court to
enforce the California foreign judgment against HCT. Id. at 407. In conjunction with the
foreign judgment collection action, First Interstate Bank of California applied for a writ of
garnishment on the funds from the CD that the AAA had awarded to HCT in the arbitration
proceedings against Sunrise. Id. On August 20, 1990, the day before the arbitrator’s award
giving the CD to HCT was judicially confirmed, First Interstate Bank of California served the
writ of garnishment for the CD on First Interstate Bank of Nevada, which held the CD. Id.

HCT moved to dismiss the First Interstate Bank of California foreign judgment collection
action seeking to enforce the California judgment alleging the California judgment was not final
because both HCT and First Interstate Bank of California appealed the judgment. Id. The
district court denied HCT’s motion to dismiss. Id.

To avoid getting involved in the determination of ownership of the CD, First Interstate
Bank of Nevada filed an interpleader action requesting that the court determine/establish the
ownership of the CD. Id. HCT filed a motion for summary judgment in the interpleader case
asserting that Independence Bank’s interest in the CD took priority because HCT assigned its
interest in the CD to Independence Bank before First Interstate Bank of California issued its writ
of garnishment. Jd. Independence Bank, of course, joined in HCT's motion. Id.

The district court granted HCT’s motion for summary judgment and directing the CD
funds to be delivered to Independence Bank. Id. First Interstate Bank of California appealed.
Id. On appeal, First Interstate Bank of California argued that its interest in the CD attached on

August 20, 1990 when it caused its writ of garnishment to be served on First Interstate Bank of
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Nevada and that HCT/Independence Bank’s interest attached when the award from the AAA was
judicially confirmed on August 21, 1990. Id. In order to determine ownership of the CD, the
Supreme Court stated:

[T]he threshold question in this case is: at what point in time did HCT acquire its

interest in the CD—when it was awarded the funds in arbitration, or when the

district court confirmed the arbitration award?

To determine priority, the Supreme Court indicated that the Legislature intended for
arbitration awards to be final and binding. Jd. (citation omitted). Further, the Supreme Court
indicated that an arbitration award conclusively determines the rights of the parties unless it is
invalidated by a reviewing court. Id. And, if an arbitration award is upheld, the rights of the
parties are determined from the date of the award and not by the date of the judgment confirming
the award. Id. According to the Supreme Court, any other result would defeat the purpose of
arbitration to decide the issues between the parties without judicial intervention, Jd. (citing
Marion Mfg. Co. v. Long, 588 F.2d 538, 541 (6th Cir.1978) (citations omitted).

In conclusion, the Supreme Court agreed with the Sixth Circuit affirming the district
court decision that HCT acquired its interest in the CD when it was awarded funds in arbitration.
Id.v at 408, Thus, HCT assignment of its interest in the CD to Independence Bank on May 4,
1990 was vested when the AAA aWarded HCT the funds in arbitration on July 24, 1990. Id. As
a result, HCT’s and Independence Bank’s interest in the CD was prior in time to First Interstate
Bank of California interest, which vested on August 20, 1990 when First Interstate Bank of
California served the writ of garnishment against the CD on First Interstate Bank of Nevada. Id.
The Supreme Court further indicated that priority between a garnishment and an assignment
depends on which interest is first in time, but that an assignment takes priority only to the extent
that the consideration given for the assignment represents an antecedent debt or present advance.
Id. (citations omitted).

As the Court can see, First Interstate is not the same as the present case. The threshold
iséue in the First Interstate case was whether an interest is acquired at the time of an arbitration

award or when the award is judicially confirmed. Id. at 407. First Interstate, unlike this case,

Page 8 of 32




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

o 1y i R W N e

[ S SO S O N 1 L S L S T o S G L o
0 NN R W e S Y 0w NN N D WRN =

has nothing to do with wage withholdings, garnishment restrictions, a 120-day expiration period,
competing garnishments, or priority of competing withholdings from wages. Id., generally.

Not even the reference in First Interstate related to assignment versus garnishment is
applicable. The Divorce Decree in this case is not an assignment—it’s a Divorce Decree. See
Divorce Decree at Exhibit B, generally. Further, the support order/obligation to Rhonda is not
ah assignment. Id. at 3:12-16. Rather, the support order is just that—an obligation to pay
spousal support. Id. In other words, it cannot be legitimately stated that the spousal support
itself is an assignment—unlike the CD in First Interstate, neither Rhonda nor Mona have
assigned the spousal support to any person or entity. Jd. Rather, at most, the method of payment
of the spousal support is via wages assigned for that purpose. Jd. This is a distinction that makes
a difference.

Moreover, the garnishment versus assignment argument and reliance on First Interstate
to place the spousal support in second position conflicts with Federal law. Federal law holds that
spousal support, when captured in the scheme of garnishment restrictions, is a garnishment.
15 U.S.C. § 1672(c) (the “term ‘garnishment’ means any legal or equitable procedure through
which the earnings of any individual are required to be withheld for payment of any debt); see
also Union Pac. R.R. v. Trona Valley Fed. Credit Union, 2002 WY 165, 94 14-16, 57 P.3d 1203,
1208-09 (Wyo. 2002) (quoting 15 U.S.C. § 1672(¢c)); Koethe v. Johnson, 328 N.W.2d 293, 297
(Iowa 1982); Marshall v. District Court for Forty—First—b Judicial District of Michigan,
444 F.Supp. 1110, 1116 (E.D. Mich. 1978); Donovan v. Hamilton County Municipal Court, 580
F.Supp. 554, 556 (S.D. Ohio 1984). This authority, as well as other authority cited below and
throughout the country, holds that spousal support, at least when considering garnishment
restrictions, is a “garnishment.” |

As a result, even if the spousal support was an assignment, which itself is not, for the
purposes of this matter, it would be considered a competing garnishment. If this is not the case,
then the outcome would violate the Supremacy Clause as well as 15 U.S.C. § 1673 stating:

No court of the United States or any State, and no State (or officer or agency

thereof), may make, execute, or enforce any order or process in violation of this
section. 15U.S.C. § 1673 (emphasis added).
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Therefore, First Interstate has nothing to do with this case and the related circumstances.

Lastly, even if First Interstate was controlling, even if Federal law did not define spousal
support as a garnishment, and even if the spousal support here was an assignment, it still would
not matter for at least two reasons. First, following Plaintiff’s logic, it would forever have first
position for wage withholdings, which would conflict with the Nevada Legislative history and
related intentions as detailed above regarding expiration of garnishments. Second, assignments
that represent antecedent debt take priority under First Interstate (see also Board of Trustees v.
Durable Developers, 102 Nev. 401, 724 P.2d 736, 746 (1986) (citations omitted)) and spousal
support has been defined as antecedent debt. In re Futoran, 76 F.3d 265, 267 (9th Cir. 1996)
(although unmatured, the husband’s future spousal support obligations were antecedent debt).
This makes sense considering the rationale for spousal support could be explained, at least in
patt, as being value for past services — here 30+ years of marriage. Therefore, First Interstate
does not help Plaintiff’s case. Indeed, the support order has priority over Far West’s wage
garnishment. Far West’s garnishment expired on October 29; multiple states across the country
hold that spousal support orders take priority over all other creditor garnishments; the Family
Court entered its Order determining priority; and, pursuant to Nevada law, Far West’s October
31 garnishment now sits indefinitely behind an ongoing support order.

3. Multiple States Across the Country Hold that Spousal Support
Orders Take Priority Over All Other Creditor Garnishments.

Nevada law, by operation, already determined the priority issue here. However, the law
of other jurisdictions is also persuasive as to spousal support having priority. Indeed, Nevada’s
garnishment restrictions have not been amended since 1989. And, when the Legislature
amended the restrictions in 1989, the main issue was whether wage garnishments should
continue until judgment satisfaction_ or expire after a period of time. However, the Federal
Government and other states have been more progressive and have provided persuasive guidance.

for this Court in determining priority for spousal support orders. For example:
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Federal Debt Collection

As for collection of federal debts, 28 U.S.C. § 3205 requires that spousal support orders
take priority over wage garnishments stating:

Judicial orders and garnishments for the support of a person shall have priority

over a writ of garnishment issued under this section. As to any other writ of

garnishment or levy, a garnishment issued under this section shall have priority
over writs which are issued later in time. See 28 U.S.C. § 3205(8).

Arizona

In Arizona, “conflicting Wage garnishments and levies rank according to priority in time
of service.” Ariz. Rev. Stat. § 12-1598.14(A). However, under subsection B:

Garnishments, levies and wage assignments which are not for the support of a

person are inferior to wage assignments for the support of a person. Garnishments

which are not for the support of a person and levies are inferior to garnishments
for the support of a person. Ariz. Rev. Stat. § 12-1598.14(B).

And, under subsection C;

if a judgment debtor’s earnings become subject to more than one writ of

garnishment pursuant to this article, and because of the application of the

priorities set forth in subsections A and B a judgment creditor recovers no

nonexempt earnings for two consecutive paydays, the lien on earnings of such

judgment creditor is invalid and of no force and effect, and the garnishee shall

notify the judgment creditor accordingly. Ariz. Rev. Stat. § 12-1598.14(C).

California

“The clerk of the court shall give priority to the application for, and issuance of, writs of
execution on orders or judgments for . . . spousal support. Cal. Civ. Proc, Code § 699.510.

Florida

Florida collection law requires that spousal support take priority over a judgment
creditor’s wage garnishment. Bickett v. Bickett, 579 So. 2d 149, 150 (Fla. Dist. Ct. App. 1991)
(Court has “full authority to stay, modify, or condition the writ to assure (a) that alimony and
child support payments have priority, and (b) that the husband has funds remaining on which to
live.” (citing Young & Stern v. Ernst, 453 So.2d 99, 102-03 (Fla. 3d DCA 1984); Garcia v.

Garcia, 560 S0.2d 403 (Fla. 3d DCA 1990); § 61.1301, Fla.Stat. (1989); Fla.R.Civ.P. 1.550(b).

Page 11 0f 32




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

O e N3y B W e

NN ONNNN
® 2 3 & R B8RV RE LT x T a xR0 =S

Hlinois

In Illinois, support orders get priority over other procedures for enforcing judgments. In
re Salaway, 126 B.R. 58, 60 (Bankr. C.D. IIl. 1991). “A lien obtained hereunder shall have
priority over any subsequent lien obtained hereunder, except that liens for the support of a spouse
or dependent children shall have priority over all other liens . . .” 735 Ill. Comp. Stat. 5/12-808.

Indiana

In Miller v. Owens, the appellate court stated:

A support withholding order takes priority over a garnishment order irrespective

of their dates of entry or activation. If a person is subject to a support withholding

order and a garnishment order, the garnishment order shall be honored only to the

extent that disposable earnings withheld under the support withholding order do

not exceed the maximum amount subject to garnishment as computed under

glit;%%c)t.ion (2). 953 N.E.2d 1079, 1085 (Ind. Ct. App. 2011) (citing 1.C. § 24-4.5~
Thus, a'subport order takes priority. Id. Further, consistent with Federal and Nevada law, the
only way that a secondary garnishment has any impact is if the disposable earnings subject to the
support order do not exceed the related statutory maximum withholding percentage. Jd.

New Jersey

Income withholding for alimony, maintenance, or child support “shall have priority over
any other withholding and garnishments without regard to the dates that the other income
withholding or garnishments were issued.” N.J.S. 2A:17-56.10(b).

New York

New York gives priority to those for support, regardless of the timing of those
garnishments. General Motors Acceptance Corp. v. Metropolitan Opera Ass'n, 98 Misc.2d 307,
413 N.Y.S.2d 818 (App.Term, 1st Dep’t 1978); Gertz v. Massapequa Public Schools, N.Y.L.J.,
Nov. 17, 1980, at 17 (Sup.Ct.Nas.Co.1980).

Pennsylvania

“An order of attachment for support shall have priority over any other attachment,

execution, garnishment or wage assignment,” See Statutes of PA, Title 42 § 8127(b).
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Rhode Island
“Any order for wage withholding under this section [includes “any person to whom

support is owed”] shall have priority over any attachment, execution, garnishment, or wage

assignment unless otherwise ordered by the court.” See 15 R.I. Gen. Laws § 15-5-25(f).

Tennessee

Under Tennessee law, between garnishments of the same type, the prior in time is to be
satisfied first. Voss Products, Inc. v. Carlton, 147 F. Supp. 2d 892, 896 (E.D. Tenn. 2001)
(citing Tenn. Code Ann. § 26-2-214). As between creditor and support order garnishments,
Tennessee gives priority to those for support, regardless of the time of those garnishments. /d.
(citing Tenn. Code Ann. § 36-5-501(i)(1)).

Texas

“An order or writ of withholding under this chapter [spousal maintenance] has priority
over any garnishment, attachment, execution, or other order affecting disposable earnings, except
for an order or writ of withholding for child support under Chapter 158.” Tex. Fam. Code §
8.105; see also 17 West’s Tex. Forms, Family Law § 6:261 (3d ed.) (“An order or writ of
withholding for spousal maintenance . . . has priority over any garnishment, attachment,
execution, or other order affecting disposable earnings, except for an order or writ of withholding
for child support under Tex. Fam. Code Ann. Ch. 158.”). }

Washington

“A notice of payroll deduction for support shall have priority over any wage assignment,
garnishment, attachment, or other legal process.” RCW 26.23.060. Further, an “order for wage
assignment for spousal maintenance entered under this chapter shall have priority over any other
wage assighment or garnishment, except for a wage assignment, garnishment, or order to
withhold and deliver . . . for support of a dependent child, and except for another wage
assignment or garnishment for maintenance.” RCW 26.18.110.

Wyoming

Wyoming gives priority to support garnishments. Union Pac. R.R., 57 P.3d at 1208-09.
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Summary of Spousal Support Priority from Federal Law and Other States

In addition to the above, Wisconsin, Colorado, Oklahoma, Maine, Idaho, and Nebraska,
as well as others, also give priority to spousal support orders over wage garnishments. This is
persuasive when exercising discretion to determine priority. Further, like Nevada, when there
are equal garnishments (i.e. creditor versus creditor garnishments), the priority is determined by
the timing of the writs (i.e. first come first served until expiration, if applicable). The priority
determination has nothing to do with the dates of the underlying judgments. Thus, the laws of the
states above provide further guidance for this Court to give priority to the support order,

Because Far West’s garnishment expired and no longer has priority, applying Federal and
Nevada law to determining the appropriate withholdings becomes clear. This process and the
appropriate scenario are detailed below.

B. TO DETERMINE THE APPROPRIATE WITHHOLDINGS, IT IS
IMPORTANT TO BEGIN WITH FEDERAL GARNISHMENT
RESTRICTIONS BECAUSE UNDER THE SUPREMACY CLAUSE
NEITHER NEVADA LAW NOR THE PROCEEDINGS IN THIS CASE
MAY BE BROADER THAN FEDERAL LAW,

Federal law is important here because under Federal collection law and the Supremacy
Clause (Article VI, U.S. Constitution), the garnishment restriction provisions of the Consumer
Credit Protection Act (15 U.S.C. § 1671 et. seq.) pre-empt state law insofar as state law permits
recovery exceeding that of Federal garnishment restrictions. See Article VI, U.S. Constitution
and 15 U.S.C. § 1671 et. seq. Specifically, 15 U.S.C. § 1673, which details Federal law
garnishment restrictions, provides in part as follows:

(a) MAXIMUM ALLOWABLE GARNISHMENT Except as provided in

subsection (b) and in section 1675 of this title, the maximum part of the aggregate

disposable earnings of an individual for any workweek which is subjected to
garnishment may not exceed
(1) 25 per centum of his disposable earnings for that week, or
(2) the amount by which his disposable earnings for that week exceed thirty
times the Federal minimum hourly wage prescribed by section 206(a)(1) of
title 29 in effect at the time the earnings are payable,
whichever is less. In the case of earnings for any pay period other than a
week, the Secretary of Labor shall by regulation prescribe a multiple of

the Federal minimum hourly wage equivalent in effect to that set forth in
paragraph (2).

Page 14 of 32




—

(b) EXCEPTIONS
(1) The restrictions of subsection (a) do not apply in the case of

(A) any order for the support of any person issued by a court of
competent jurisdiction or in accordance with an administrative procedure,
which is established by State law, which affords substantial due process,
and which is subject to judicial review.

(2) The maximum part of the aggregate disposable earnings of an individual
for any workweek which is subject to garnishment to enforce any order for
the support of any person shall not exceed—

(A) where such individual is supporting his spouse or dependent child
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(other than a spouse or child with respect to whose support such order is
used), 50 per centum of such individual’s disposable earnings for that
week; and

(B) where such individual is not supporting such a spouse or dependent
child described in clause (A), 60 per centum of such individual’s
disposable earnings for that week;
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(c¢) EXECUTION OR ENFORCEMENT OF GARNISHMENT ORDER OR
PROCESS PROHIBITED :

No court of the United States or any State, and no State (or officer or agency
thereof), may make, execute, or enforce any order or process in violation of this
section. 15 U.S.C. § 1673 (emphasis added).
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As a result, under Federal collection law, the maximum amount of disposable earnings that may
be withheld is 25% for a typical wage garnishment and 50% or 60% for a spousal support
obligation, depending on whether the debtor is supporting an additional spouse or child unrelated
to the support order. Id. Further, no court or state may make or enforce any order or process
that violates these restrictions. Id. |

Based on the above, it is fairly clear how the statutory limitations apply when a single
garnishment is at issue, whether it be due to a creditor judgment or support obligation. The
application, however, is not as straightforward when a support obligation and garnishment are at
issue at the same time. Fortunately, the Department of Labor and case law have explained the

proper application, which is: If the support obligation exceeds 25% of the debtor’s disposable
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earnings and takes priority, the creditor garnishment is not allowed. This premise is discussed in
more detail immediately below.

C. OTHER COURTS HAVE PROVIDED GUIDANCE FOR APPLYING THE
GARNISHMENT RESTRICTIONS IN CASES WHEN BOTH A SUPPORT
OBLIGATION AND CREDITOR GARNISHMENT ARE AT ISSUE AT
THE SAME TIME. :

When a support obligation and creditor garnishment are in play at the same time and the
support obligation takes priority, no withholding of wages is allowed for the creditor
garnishment if the support obligation exceeds 25% of the debtor’s disposable earnings.
However, in the event that the support obligation equates to less than 25%, then the law allows
the creditor garnishment to attach the remaining amounts up to 25% (i.e. if a support obligation
equates to 20% of the disposable earnings, then the creditor is entitled to the remaining 5%).

Below, Mona sets forth four cases explaining in detail the law and this application
process. Although these cases are not Nevada cases, they are still applicable because ‘they
discuss the related Federal garnishment restrictions, which Nevada state law may limit further

but may not broaden. Also, in large part, Nevada law mirrors the Federal law and there are no

Nevada cases discussing the application of garnishment restrictions in similar detail. In short,

“there cannot be a result against Mona in this case that exceeds what would be allowed under

Federal law and, as a result, these Federal law cases are persuasive and applicable.

Long Island Trust v. U.S. Postal Service

In Long Island Trust Co. v. U.S. Postal Serv., the Second Circuit Court of Appeals dealt
with an issue similar to that which is presently in front of this Court. 647 F.2d 336, 337-42 (2d
Cir. 1981). Specifically, the Long Island Trust recovered a judgment against Donald Cheshire
and served Cheshire’s employer, the United States Postal Service (“USPS”), with an income
garnishment — just like Far West did here with Mona. Id. at 338-339. However, the USPS
refused to comply with the wage execution claiming that more than 25% of the debtor’s
disposable income was being withheld for court ordered support payments and the Consumer

Credit Protection Act barred any further deductions. Xd.
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Long Island Trust responded to the USPS’s refusal to withhold additional funds by
commencing an action against the USPS to recover the income withholdings. Id. The USPS
subsequently moved for summary judgment on the basis that 42% of Cheshire’s earnings were
being garnished pursuant to a support order issued by the Nassau County Family Court. Id. The
USPS argued that the Consumer Credit Protection Act prohibited garnishment where earnings
were already being withheld to the extent of 25% or more. Id. Long Island Trust argued that the
law allowed for simultaneous withholdings for family support and judgment creditors, even
when the amount of the support withholding exceeded 25%. Id. The district court agreed with
USPS, adopted USPS’s interpretation of the Consuﬁler Credit Protection Act, and entered
judgment in its favor. Id. Long Island Trust appealed. Id.

On appeal, Long Island Trust argued that support obligations should be considered
entirely independently of creditor garnishments and that the Act should be construed as reserving
25% of the earnings for creditors, leaving 75% for satisfaction of family support orders. Id. The

appellate court disagreed with Long Island Trust stating: “We find no basis for this argument

either in the language of the statute or in its legislative history.” Id. (emphasis added). The

appellate court concluded that f15 U.S.C. § 1673 placed a ceiling of 25% on the améunt of
disposable eamings subject to creditor garnishment, with an exception being that the ceiling
could be raised to as high as 65% percent if the garnishment was to enforce a support order. Id.
In other words, no more than 25% may be withheld when garnishments are sought only by
creditors and as much as 65% may be withheld when garnishments are sought only to enforce
support orders. Id.

The appellate court then acknowledged that the Act was less clear as to the
interrelationship when both creditor and support garnishments are at issue. Id. To clarify the
proper application in such scenarios, the appellate court discussed the purpose of the Act
indicating that the principal purpose in passing the Consumer Credit Protection Act was not to
protect the rights of creditors, “but to limit the ills that flowed from the unrestricted
garnishment of Wages. » Jd. (emphasis added). The appellate court explained that when it

enacted the Consumer Credit Protection Act, Congress was concerned with the increasing
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number of personal bankruptcies, which it believed put an undue burden on interstate commerce,
and it observed that the number of bankruptcies was vastly higher in states that had harsh
garnishment laws. Id. Therefore, the Act was designed to sharply curtail creditors’ rights to
garnish wages with a concern for the welfare of the debtor. Id. To this end, the Act restricted,
and in no way expanded, the rights of creditors. Id. Indeed, as the Long Island Trust court
noted, the express goal of the Act as a whole was to “restrict the availability of garnishment as a
creditors’ remedy.” Id. (citations omitted).

Further, the Long Island Trust court found “no merit in Long Island Trust’s argument that
25 percent of an employee’s disposable earnings are reserved for creditors and that up to
65 percent more may be garnished to enforce a support order.” Id. The court reasoned that
subsections (a) entitled “maximum allowable garnishment” and (b) setting forth “exceptions” do
not support Long Island Trust’s interpretation of the Act. Id. “And in view of Congress’s
overall purpose of restricting garnishments in order to decrease the number of personal
bankruptcies, it would be unjustifiable to infer that the general ceiling and its exceptions were
intended to be cumulated to allow garnishments of disposable income to the total extent of 90
percent.”

The Long Island Trust court reinforced its decision with the Secretary of Labor’s
comments regarding the Act stating:

Compliance with the provisions of section (1673)(a) and (b) may offer problems

when there is more than one garnishment. In that event the priority is determined

by State law or other Federal laws as the CCPA contains no provisions controlling

the priorities of garnishments. However, in no event may the amount of any

individual’s disposable earnings which may be garnished exceed the percentages

specified in section (1673). To illustrate:(iv) If 25% or more of an individual’s

disposable earnings were withheld pursvant to a garnishment for support, and the

support garnishment has priority in accordance with State law, the Consumer

Credit Protection Act does not permit the withholding of any additional amounts

pursuant to an ordinary garnishment which is subject to the restrictions of section

(1673(a)). Id. (citing29 C.F.R. § 870.11).

In conclusion, the Long Island Trust court indicated that it was “mindful of the argument
that the statute as thus construed may help debtors to evade payment of their just debts if they

collusively procure orders of support that exceed the general statutory maximum of 25 percent.”

Id. The court intimated that this point, however, was considered and vigorously debated in
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Congress prior to the passage of the Act. Id. (citing H.R.Rep.Reprint at 1978; remarks of
Representative Jones, 114 Cong.Rec. 1834-35 (1968)). Further, the court noted that the decision
did not leave the creditor powetless to collect on its judgment because there are a variety of
means available to creditors to enforce judgments. Id. Due to the support obligation, the Act
merely prohibited further garnishment of the employee’s wages. Id.

Union Pacific R.R. v. Trona Valley Fed. Credit Union

The Union Pacific Railroad court also dealt with a case that involved both a support
obligation and a creditor garnishment. 2002 WY 165, 47 14-16, 57 P.3d 1203, 1208-09 (Wyo.
2002). In handling the case, the court indicated that under 15 U.S.C. § 1672(c) (a section of the
Act), the “term ‘garnishment’ means any legal or equitable procedure through which the earnings
of any individual are required to be withheld for payment of any debt.” Union Pac. R.R. v.
Trona Valley Fed. Credit Union, 2002 WY 165, 1Y 14-16, 57 P.3d 1203, 1208-09 (Wyo. 2002)
(quoting 15 U.S.C. § 1672(c)); see also Koethe, 328 N.W.2d 293, 297 (Iowa 1982); Marshall,
444 F.Supp. 1110, 1116 (E.D. Mich. 1978); Donovan v. Hamilton County Municipal Court, 580
F.Supp. 554, 556 (S.D. Ohio 1984).

Moreover, according to the Union Pacific Railroad court, the statutes limit a garnishment
to 25% of a person’s disposable earnings with an exception for support obligations, which may
take up to 65% of the disposable eamings. Id. And, if a garnishor or garnishee treated a support
withholding as an amount “required by law to be withheld” prior to calculating the 25% of a
person’s “disposable earnings,” the resulting amount withheld would be contrary to the clear and
unambiguous language of the Federal (which mirrors Nevada) and Wyoming (also mirrors
Nevada) statutes. Id. Such an approach would mean that up to 65% of the earnings could be
withheld for support and subtracted to determine “disposable earnings.” Id. Then, 25% of those
“disposable earnings,” on top of the 65% already withheld, could be garnished by creditors. /d.
(citing Koethe, 328 N.W.2d at 298; Long Island Trust, 647 F.2d at 339-40). And, this is not the
proper application because creditor garnishments may be imposed only to the extent support

garnishments that take priority do not exceed the general 25% limit for garnishments. Id.

Page 19 of 32




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
: 10001 Park Run Drive

W00 N N e B W N e

N NN NN NN
& I & & X 88 2 3 0 % 3 R ® P o= S

The Union Pacific Railroad court was also “sympathetic to the concerns” the creditor in
the case expressed “that the statute, as construed, can limit or even prevent a judgment creditor
from recovering their money by allowing debtors to evade payment when their support orders
exceed the general statutory maximum of 25%.” Id. However, the court indicated that the
purpose of the “statutes was to deter predatory credit practices while preserving debtors’
employment and insuring a continuing means of support for themselves and their
dependents.” Id. (emphasis added) (citing 15 U.S.C.A. § 1671 (1998); Kahn v. Trustees of
Columbia University, 109 A.D.2d 395, 492 N.Y.S.2d 33, 37 (N.Y.A.D. 1 Dept.1985)). And, “in
any event, these statutes merely prohibit the garnishment of a debtor’s wages and do not inhibit a
judgment creditor from pursuing other means to collect on a judgment.” Id. (citing Wyo. Stat.
Ann. § 1-15-201 through —212). Thus, creditor garnishments are appropriate only to the extent
support withholdings that take priority do not exceed the general 25% limit and, further,
“support garnishments are not to be treated as an exemption to be deducted from gross
earnings in calculating disposable earnings.” Id.

Com. Edison v. Denson

In Com. Edison v. Denson, like the other cases discussed above, the court refuted the
argument that support obligations should be treated independently, or not considered, when
determining withholdings for creditor wage garnishments. Specifically, the court stated:

The contention that payroll deductions required under a support order should not

be included when computing the percentage reduction of a debtor’s disposable

earnings is not a legally supportable interpretation and application of these

[federal and Illinois garnishment restrictions] statutes. Com. Edison v. Denson,

144 111. App. 3d 383, 384-89, 494 N.E.2d 1186, 1188-90 (1986).

The Com. Edison v. Denson court discussed Federal law and the Supremacy Clause (Article VI,
U.S. Constitlition) indicating that the garnishment restrictions in the Consumer Credit Protection
Act pre-empt state law to the extent state law permits recovery in excess of 25% of an
individual’s disposable earnings. Jd. The court then reiterated the 25% genéral limitation for

creditor wage garnishments and 60% limitation exception when a support order is applicable. -

Id; see also 15 U.S.C. § 1673,
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Despite these garnishment restrictions, plaintiffs in the Com. Edison case argued that
support obligations should be considered entirely independent of judgment creditor
garnishments, and that the court should construe the Consumer Credit Protection Act as
reserving employees’ earnings for judgment creditors after the satisfaction of family support
orders. Id. However, as discussed above, the court rejected this argument stating:

We find no basis for this argument either in the language of the statutes or in their

legislative history. Our conclusion is reinforced by the manner in which 15

U.S.C. Sec. 1673 has been construed by the Secretary of Labor, who is charged

with enforcing the provisions of that Act (15 U.S.C., Sec. 1676). Id.

The . court further elaborated indicating “in no event may the amount of any individual’s
disposable earnings which may be garnished exceed the percentages specified in section
1673.” Id. (emphasis added). The Com. Edison court cited an example:

To illustrate: If 25% or more of an individual’s disposable earnings were withheld

pursuant to a garnishment for support, and the support gamishment has priority in

accordance with State law, the Consumer Credit Protection Act does not permit

the withholding of any additional amounts pursuant to an ordinary garnishment

which is subject to the restrictions of section (1673(a)).” 29 C.F.R., Sec. 870.11.

Furthermore, we think this conclusion is consistent with the decisions of Federal

courts that have considered the issue. See Long Island Trust Co. v. United States

Postal Service, 2nd Cir.1981), 647 F.2d 336; Donovan v. Hamilton County

Municipal Court, (S.D.Ohio, 1984), 580 F.Supp. 554; Marshail v. District Court

for Forty-First B Judicial District, (E.D.Mich.1978), 444 F.Supp. 1110; Hodgson

v. Hamilton Municipal Court, (S.D.Ohio 1972), 349 F.Supp. 1125, 1140;

Hodgson v. Cleveland Municipal Court, (N.D.Ohio 1971), 326 F.Supp. 419).

In conclusion, the Com. Edison court, like other courts, acknowledged that it was “mindful of the
plaintiff’s argument that the statutes as thus construed may help debtors to evade payment of
their debts if they collusively procure orders of support that exceed the statutory maximums.”
Id. The court further indicated, however, that “this point was considered and indeed vigorously
debated in Congress prior to the passage of the Act.” Id. (citing H.R. Rep. No. 1040, 90th Cong,
2nd Sess. (1968); U.S. Code & Admin. News 1968, p. 1962; Remarks of Representative Jones,
114 Cong. Rec. 1834-35 (1968); Remarks of Representative Sullivan, 114 Cong. Rec. 14388

(1968) quoted in Long Island Trust Co., 647 F.2d at 442, fn. 8.3 And, the Com. Edison court was

3 “By far, the biggest controversy in the whole bill—even larger than the controversy over revolving credit—
involved the subject of garnishment. In H.R. 11601 as originally introduced, we proposed the complete abolishment
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not willing to tamper “with the way in which Congress has chosen to balance the interests of
the debtor, his family, and his creditors” pointing out that the result did not leave plaintiffs
powerless to collect on their judgments, but merely precluded garnishment of wages in excess of
the statutory maximums. /d. (emphasis added).

Voss Products, Inc. v. Carlton

The Voss Products court faced a similar situation as the court above and reached the
same result in Voss Products, Inc. v. Carlton, 147 F. Supp. 2d 892, 896-98 (E.D. Tenn. 2001). In
this case, the court stated: \

If support, withheld pursuant to a court order, were included in the definition of

‘amounts required by law to be withheld,” the result would be contrary to the-

purposes of the Act. Up to 65 percent of the employee’s after-tax earnings could

be withheld for support, 15 U.S.C. § 1673(b), and since this amount would be

subtracted to determine ‘disposable earnings,” an additional 25 percent of these

disposable earnings would be garnished by general creditors. This hypothetical

result is clearly an incorrect reading of the Act. It would be inconsistent with

Congress’s overall purpose of restricting garnishment to cumulate the sections of

15 U.S.C. § 1673 to allow garnishment of up to 90 percent of an employee’s after-

tax income. Voss Products, Inc. v. Carlton, 147 F. Supp. 2d 892, 896-98 (E.D.

Tenn. 2001) (citing Long Island Trust Co., 647 F.2d at 341.

As a result, the Voss Products court also found that § 1673 places a 25% percent ceiling on the
amount of disposable earnings subject to garnishment, “with the exception that the ceiling may
be raised as high as 65 percent if the garnishment is to enforce family support orders.” Id.
Further, the court stated that it found “no merit in plaintiff’s argument that 25 percent of an
employee’s disposable earnings are reserved for creditors and that up to 65 percent more may be
garnished to enforce a support order.” Id. Further the court stated that certainly “the structure of
the section—with subsection (a) entitled “Maximum allowable garnishment’ and subsection (b)
setting forth ‘Exceptions’ for support garnishments—does not suggest such an interpretation.”
Id. Moreover, “in view of Congress’s overall purpose of restricting garnishments in order to-
decrease the number of personal bankruptcies, it would be unjustifiable to infer that the general
ceiling and its exceptions were intended to be cumulated to allow garnishments of disposable

income to the total extent of 90 percent.” Id. (emphasis added). As other courts did, the Voss

of this modern-day form of debtors’ prison. But we were willing to listen to the weight of the testimony that
restriction of this practice would solve many of the worst abuses, while abolishment might go too far in protecting
the career deadbeat.” '
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Products court stated the Secretary of Labor’s comments, who is charged with enforcing the
provisions of the Act, supported this conclusion. Id. The court concluded that the subject
support order fully absorbed the maximum of disposable earnings subject to garnishment and
nothing could be withheld pursuant to the plaintiff’s garnishment application. Id.

In re Borochov

In In re Borochov, the court also addressed an issue similar to the one in this case. The

“court stated:

The question presented is the maximum amount that can be taken from a debtor’s

paycheck to pay a family support obligation and a judgment on another type of

claim. This court entered a nondischargeable judgment against the debtor and

later issued a writ of garnishment to the debtor’s employer. The debtor is also

subject to an order assigning a portion of his wages to pay spousal or child

support (a “support order”). The judgment creditor contends that the employer

paid too little on the garnishment. The employer now contends that it paid too

much. 2008 WL 2559433, at *1 (Bankr. D. Haw. June 23, 2008).
In addressing this scenario, which is exactly similar to the present case, the court discussed the
Consumer Credit Protection Act stating: ‘

Section 1673 is easy to apply when the debtor is subject to a support order or an

ordinary garnishment. The statute is less clear, however, in a case where the

debtor is subject both to a support order and an ordinary garnishment. Id. at *2-3.

According to the Court, there are two ways to reconcile the maximum percentage
withholdings identified in sections 1673(a) and (b). Id. The first way is to treat them as two
separate limitations (25% for ordinary creditors and 65% for support) that may be added
together. Id. However, this could leave the debtor with as little as ten percent of the earnings to
support the debtor and, if applicable, a new spouse and family. Id. The second way treats the
ordinary creditor and support percentages (25% and 65%) as overlapping; “if the amount payable
to the support creditor under section 1673(b) exceeds the percentage payable under section
1673(a), the ordinary creditor gets nothing.” Id. (emphasis added). Further, according to the
court, “the case law uniformly follows the second approach.” Id. (citations omitted). The court
stated that this view is consistent with comments from the U.S. Department of Labor, 29 C.F.R.
§ 870.11(b)(2), and with the policy of protecting consumers from excessive garnishments. Id. In

conclusion, the court ordered that any amounts paid under the support order to first be applied to
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the 25% limit imposed by section 1673(a) and if the support payments exhaust the applicable
limit under section 1673(a), the ordinary creditor is not entitled to any payments on account of
the garnishment. Jd. In conclusion, the court recognized that the holding did not prohibit state
law from further limiting the creditor’s rights. Id.

Donovan v, Hémilton Cty. Mun. Court

In Donovan v. Hamilton Cty. Mun. Court, 580 F. Supp. 554, 557-58 (S.D. Ohio 1984),
the court concluded that “the language of § 1673(a) is self-executing, and that therefore the court
order authorizing the withholding of an amount in excess of twenty-five percent of the
debtor’s disposable income is a violation of this section.” Id. The court indicated that if state
law, statutory or otherwise, permitted garnishment of a greater amount of an employee’s
disposable earnings than permitted under § 303(a) of Title III of the Consumer Credit Protection
Act (15 U.S.C. § 1673(a)), then it violated federal standards. Id. (citing Hodgson v. Hamilton
Municipal Court, 349 F.Supp. 1125, 1140 (S.D.Ohio 1972). The court indicated this conclusion
was consistent with decisions of other courts. Id. (citing Long Island Trust Co. v. United States
Postal Service, 647 F.2d 336 (2d Cir.1981); Marshall v. District Court for Forty-First-B Judicial
District, 444 F.Supp. 1110 (E.D.Mich.1978); Hodgson v. Hamilton Municipal Court, 349
F.Supp. 1125, 1140 (S.D.Ohio 1972); Hodgson v. Cleveland Municipal Court, 326 F.Supp. 419
(N.D. Ohio 1971). The court further indicated that in reaching this decision it was affording the
Department of Labor the deference it is entitled to as the interpreting agency of the Act. Id.
(citing Griggs v. Duke Power Co., 401 U.S. 424, 434, 91 S.Ct. 849, 855 (1971); Udall v.
Tallman, 380 U.S. 1, 16, 85 S.Ct. 792, 801 (1965)). Based on thé above, the court concluded
that because the Municipal Court’s approach resulted in the garnishment of an amount in excess
of 25 percent of the disposable earnings, it violated federal standards. Id.

The court then considered whether it needed to go so far as to permanently enjoin the
Municipal Court and its clerk from doing anything that had the practical effect of subjecting an
amount of greater than 25 percent of the employee’s disposable earnings to garnishment in any
given pay period. Id. Citing and referencing the judge’s commentary in Hodgson, 349 F.Supp.

at 1137, the court indicated that §§ 1673(c) and 1676 may be fairly read to constitute express
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authorization from Congress to issue an injunction against a State court and “that the
Consumer Credit Protection Act ‘can be given its intended scope only by the stay of state court
proceedings if that is necessary.”” Id. (citing Hodgson at 1137). The Donovan court then stated
that it had no assurances that the parties were willing to comply with Federal law on garnishment
restrictions and, as a result, concluded that injunctive relief was necessary. Id. Accordingly, the |
Donovan court enjoined the lower court, its clerk, and its employees from issuing garnishments:
that, alone or in conjunction with pre-existing garnishments, subject to
garnishment an amount in excess of twenty-five percent of the debtor’s
disposable earnings in any given pay period, notwithstanding the fact that the

debtor may not have claimed the exemption provided for in § 1673(a). Id.
(emphasis added).

Lough v. Robinson

The Lough court confirmed once again that “garnishment” is defined as “any legal or
equitable procedure through which the earnings of any individual are required to be withheld for
payment of any debt.” Lough v. Robinson, 111 Ohio App. 3d 149, 153, 675 N.E.2d 1272, 1274
(1996) (citing 15 U.S.C. § 1672(c)). A support order, as mentioned in U.S. Code, Section
1673(b), Title 15 is a debt and therefore falls within the meaning of garnishment in Section 15
U.S.C. 1672(c). Id. (citing Marshall v. Dist. Court for the Forty—First Judicial Dist., 444
F.Supp. 1110, 1116 (E.D. Mich. 1978); Marco v. Wilhelm, 13 Ohio App.3d 171, 173, (1983);
Long Island Trust Co., 647 F.2d at 341). To hold otherwise would frustrate the intention of
Congress in drafting the Consumer Credit Protection Act. Id. (citing Long Island Trust Co.,
supra). Moreover, if “support orders” were not included within the meaning of “garnishment,”
up to ninety percent of appellant’s income — sixty-five percent for a support order and twenty-
five percent for a garnishment — could be withheld. Jd. This would likely lead appellant or one
in his position to the bankruptcy courthouse door, which would further frustrate the intention of
Congress to reduce bankruptcies caused by garnishment orders. Id.

Beyond the above, one of the main issues in Lough v. Robz’n.s;on was whether disposable
earnings should have been withheld after the support withholding. 111 Ohio App. 3d 149, 155-
56, 675 N.E.2d 1272, 1276-77 (1996). The Lough court held:
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twenty-five percent of appellant’s disposable earnings minus the amount of the

support order yields a negative number. Therefore, the entire amount that was

withheld by the employer for the creditor garnishment was excess and should

have been returned to appellant. Id.

The court further indicated that a garnishment for support will serve to bar a creditor
garnishment if the garnishment for support is for 25 percent or more of the disposable earnings.
Id. 1f the garnishment for suppbx’t is for less than 25 percent, then the creditor has the right to
garnish what is left of the 25 percent of the disposable earnings after calculating the support
Withholding. Id. (citations omitted). The court further elaborated that if support orders were not
considered garnishments for calculation purposes, the result would be garnishments of up to
25 percent along with support orders of up to sixty-five percent, which would equate to 90% of a
person’s disposable earnings and violative of the Consumer Credit Protection Act. Id.

The Lough court held the employee was subject to a support order that amounted to 38%
of his disposable earnings and, consequently, no creditor garnishments were allowable because
the support withholding exceeded 25 percent of the employee’s disposable earnings. Id. Asa
result, any prior amounts withheld exceeding 25 percent were to be returned to the employee.
Id. The court further observed that limitations on creditor garnishments do not leave a creditor
powerless to collect. Id. Rather, “the Consumer Credit Protection Act and analogous state laws
only restrict the gamishment of wages and do not purport to immunize the debtor’s other assets.”
Id. (citations omitted). The trial court’s decision was reversed. Id.

Summary Regarding Application of Garnishment Restrictions

The above cases are applicable to this case because they detail and discuss the correct
application of the Federal garnishment restrictions, which Nevada state law, not only mirrors, but
may not broaden. In other words, under the Supremacy Clause and 15 U.S.C. § 1673(c), Mona
can end up no worse under Nevada law than he does under the Consumer Protection Act,
And, under Federal law, when a support obligation and creditor garnishment are in play at the
same time, no withholding of wages is allowed for the creditor garnishment if the support

obligation takes priority and exceeds 25% of the debtor’s disposable earnings. Nevada state law
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may limit these percentages more, but may not broaden or enforce any process in violation of
these percentages.

Below Mona discusses how Nevada law mirrors Federal law and how the law further
impacts the present case.

D. NEVADA GARNISHMENT RESTRICTIONS MIRROR THE CONSUMER

CREDIT PROTECTION ACT AND, LIKEWISE, DISALLOW FAR
WEST’S GARNISHMENT EFFORTS ON MONA’S WAGES.

Based on the Supremacy Clause and 15 U.S.C. § 1673(c), it would make sense for
Nevada to establish garnishment restrictions that at least mirror the Federal restrictions, which is
exactly what the Nevada Legislature has done. Nevada’s limitations are found in NRS 31.295,
Pursuant to NRS 31.295(2), the:

 maximum amount of the aggregate disposable earnings of a person which are
subject to garnishment may not exceed: (a) Twenty-five percent of the person’s

disposable earnings for the relevant workweek . . . NRS 31.295(2).

Thus, exactly like 15 U.S.C. § 1673, Nevada limits withholdings from creditor garnishments to
25% of disposable earnings. Compare NRS 31.295(2) and 15 U.S.C. § 1673(a). Like 15 U.S.C.
§ 1673, NRS 31.295 also contains support obligation exceptions to the 25% limitation. Pursuant
to subsections 3 and 4 of NRS 31.295, the 25% restriction does not apply in the case of any
“order of any court for the support of any person.” NRS 31.295(3)(2). In such a situation, the
maximum amount of disposable earnings subject to withholding to enforce any order for the
support of any person may not exceed 60%, which mirrors the Federal limitation in 15 U.S.C. §
1673(b)(2)(B). Compare NRS 31.295(4)(b) and 15 U.S.C. § 1673(b)(2)(B). As a result, the
Nevada and Federal limitations mirror one another. Thus, the results when determining
garnishment limitations under Nevada law should mirror Federal law limitations.

E. IF FAR WEST RECEIVES THE WITHHOLDING IT IS SEEKING, THE

RESULT WILL VIOLATE FEDERAL AND NEVADA LAW.
To show the violation of Nevada and Federal law that will result if Far West receives the

withholding it is seeking, Mona has provided the illustrations below. Specifically, Mona is

subject to a support order withholding of $10,000 per month ($4,615.39 bi-weekly) and his bi-
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weekly earnings are $11,538.46. Thus, as the Court knows from the law detailed above, to

handle this scenario;
L ]

First, Mona’s disposable earnings must be determined ($8,266.37).

Second, there must be a calculation of the support withholding in relation
to the disposable earnings (currently 56% calculated as follows:$4,615.39
[support withholding] / %8,266.37 [disposable earnings] = .558).

Third, the resulting percentage in step two above must be compared to the
limitations set forth in NRS 31.295 and 15 U.S.C. § 1673(b)(2§)(B).

Fourth, if on comparison, the resulting percentage in step two (56%)
exceeds 25%, then Far West is not entitled to any withholding and its
wage garnishment is invalid under Nevada and Federal law.

To further emphasize this conclusion, Mona has includedr an illustration below to

- summarize and depict the correct and appropriate withholdings and calculations.

1. Proposed Withholdings Calculations Violating Federal and Nevada Law

Biweekly salary $11,538.46

Deductions

-$3,272.09 (income tax and social security)

Disposable earnings $8,266.37

25% of disp. earnings -$2,066.59  ($8,266.37 [disposable earnings] X .25 [25%

earnings restriction] = $2,066.59) (demanded amt.
to Far West)

Spousal support -$4,615.39  $10,000 per month as the Divorce Decree orders

and calculated to a bi-weekly amount of $4,615.39)

Remaining amounts  $1,584.39 This equates to 81% of Mona’s disposable earnings

to Mona being withheld ($6,681.98 [total
withholdings of $2,066.59 to Far West and
$4,615.39 to Rhonda] / $8,266.37 [disposable
earnings] = .808). The statutory maximum is 60%.

The calculations above represent the result if the Court denies the Claim of Exemption.

This result violates Federal and Nevada law because it represents 81% (25% to Far West and

56% to Rhonda) of Mora’s disposable earnings when the maximum withholding is limited to

60% under NRS 31.295(4)(b) and 15 U.S.C. § 1673(b)(2)(B).
2. Withholdings/Calculations Necessary to Comply With Federal and Nevada Law

The following illustration represents the proper withholdings necessary to comply with

Nevada and Federal law in this case.
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Biweekly salary $11,538.46
Deductions -$3.272.09 (income tax and social security)
Disposable earnings  $8,266.37

Spousal support $4,615.39  This equates to 56% of Mona’s disposable earnings
($4,615.39  [spousal support] / $8,266.37
[disposable earnings] = .558 or 56% of disposable
earnings)

Amt. to Far West $0 (because Mona’s withholdings already exceed 25%)

Remaining amounts  $3,650.97 (This equates to Mona receiving 44% of his to

Mona disposable earnings, which is acceptable
under Nevada and Federal law)

These calculations represent the proper result when complying with the garnishment
restrictions that Federal and Nevada law set forth. Rhonda is entitled to her withholding under
the support order. Far West is not entitled to anything because Rhonda’s withholding exceeds
25%. Mona is entitled to the remaining $3,650.97. |

F. THE SUPPORT ORDER MUST HAVE PRIORITY OR ANY RESULT

WILL VIOLATE FEDERAL AND NEVADA LAW,

As discussed in detail above, if Far West’s proposal (its wage garnishment has priority
over the support order) is allowed to proceed, the result will violate Federal and Nevada law
because 81% of Mona’s disposable earnings will be: withheld when the maximum withholdirig
when a support order is in play is 60%. NRS 31.295(4)(b) and 15 U.S.C. § 1673(b)(2)(B). And,
“No court . . . may make, execute, or enforce any order or process in violation of this section
[15U.8.C. § 1673].” 15 U.8.C. § 1673(c). Thus, the Court here should affirm Mona’s Claim of
Exemption.

G. EXECUTION IS NOT PROPER AND THE SERVICE INCOMPLETE.

Far West may not execute on the garnishment and service is not complete because Far
West has failed to comply with statutory requirements. NRS 21.075 mandates that execution
may not occur unless service is effectuated per NRS 21.075 and NRS 21.076. Specifically, this
office had to be served by mail with the notice and writ of execution by November 1. See

NRS 21.075 and 21.076. To date, this office has not been served with the notice or writ of

execution. Thus, per statute, execution may not occur under the garnishment. Further, per
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NRS 31.270, “service shall be deemed incomplete” unless a $5 check made payable to the
garnishee was paid “[a]t the time of service. See NRS 31 270(2). Neither of these requirements
can be remedied.

IV. LEGAL ARGUMENT-MOTION TO DISCHARGE.

Although the Claim of Exemption is sufficient, Mona also addresses NRS 31.045 and
NRS 31.200 below. Specifically, pursuant to NRS 31.045(2), Mona is entitled to file a motion
requesting the discharge of the writ. An&i, part of the basis of the claim of exemption, in addition
to the arguments above, is that the writ is improper and should have never been issued; the wages
proposed to be withheld are exempt because they are in excess of statutory maximums; and, the
wages proposed to be withheld are excessive under Federal and Nevada. See NRS 31.200. The
substance of these arguments is detailed above and throughout the exhibits attached hereto and is
incorporated herein by reference. Nevertheless, out of an abundance of caution, Mona reiterates
and summarizes the points below.

1, Far West Improperly and Improvidently had the Writ Issued.

Far West knows that its garnishment expired after 120 days. This is why it issued
another garnishment. Far West also knows that Mona has an ongoing support obligation to
Rhonda Mona that repladed Far West’s garnishment in first position once the garnishment
expired on October 29, 2016. As a result, Far West improperly sought and obtained the curreﬁt
garnishment because with the support obligation taking first position, the garnishment has no
impact without violating Nevada and Federal law. Indeed, Mona established and argued
repeatedly above that because the support order took priority and equated to more than 25% of
Mona’s disposable earnings, which is the maximum amount that could be subject to a wage
gamishment under Federal and Nevada law, that Far West was not entitled to anything. See
NRS 31.295(2) and 15 U.S.C. § 1673(a). Thus, Mona’s brief has addresses the impropriety of

Far West’s garnishment and he again incorporates herein by reference said arguments.
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2. The Wages Far West is Proposing to Garnish are Exempt from
Execution Because they Exceed Allowed Statutory Maximums.

Federal and Nevada law set forth garnishment restrictions and exemptions of which
Mona will not receive the benefit if Far West gets what it demands. Mona addressed repeatedly -
throughout this brief that his wages are exempt from execution because the support order now
has priority and exceeds 25% of his disposable earnings. After all, a significant portion of this
brief has been dedicated to establishing that Far West’s proposal will result in 81% of Mona’s
disposable earnings being withheld when 25% is the maximum for wage garnishments. In
summary, Nevada’s limitations are found in NRS 31.295. Pursuant to NRS 31.295(2), the:

maximum amount of the aggregate ‘disposable earnings of a person which are

subject to garnishment may not exceed: (a) Twenty-five percent of the person’s
disposable earnings for the relevant workweek . . . NRS 31.295(2).

‘Thus, exactly like 15 U.S.C. § 1673, Nevada limits withholdings from creditor garnishments to

25% of disposable earnings. Compare NRS 31.295(2) and 15 U.S.C. § 1673(a). Like 15 U.S.C,
§ 1673, NRS 31.295 also contains support obligation exceptions to the 25% limitation, Pursuant
to subsections 3 and 4 of NRS 31.295, the 25% restriction does not apply in the case of any
“order of any court for the support of any person.” NRS 31.295(3)(a). In such a situation, the

maximum amount of disposable earnings subject to withholding to enforce any order for the

support of any person may not exceed 60%, which mirrors the Federal limitation in 15 U.S.C. §
1673(b)(2)(B). Compare NRS 31.295(4)(b) and 15 U.S.C. § 1673(b)(2)(B). Therefore, the
Nevada and Federal limitations mirror one another and so should the results when determining
garnishment limitations under Nevada and Federal law. As a result, the withholdings Far West
demands are exempt.

3. The Levy Resulting from Far West’s Proposal is Excessive,

One of Mona’s primary arguments herein is that the garnishment will result in excessive
withholdings. To illustrate this point, Mona identified and explained the garnishment restrictions
and analyzed them in relation to the circumstances of this case. The result, based on Far West’s

proposal, was an 81% withholding of Mona’s disposable earnings. This is excessive and Mona

‘incorporates herein the related arguments throughout the brief,
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V. CONCLUSION.

Any earnings Far West attempts to withhold from Mona at this point are exempt from
execution. Far West’s most recent garnishment expired on October 29, 2016. Thus, at that time,
Mona’s spousal support obligation to his ex-wife took over first position and was the sole
withholding from Mona’s wagés. The spousal support obligation equates to 56% of Mona’s
disposable earnings. Under Federal and Nevada law, because the spousal support obligation
exceeds 25% of Mona’s disposable earnings, once it took first position and became the sole
withholding from Mona’s wages, Mona’s wages became exempt from any further withholdings
from creditor garnishments.

Nevada law, as well as Legislative History, is clear that garnishments in Nevada do not .
endure in perpetuity — they expire. In fact, the Legislature flatly rejected the proposal to have

garnishments endure forever when it enacted the current law allowing garnishments to last for

“only 120 days. Therefore, the Court should affirm the Claim of Exemption and enter an Order

that Far West’s October 31, 2016 wage garnishment and all subsequent wage garnishments are
void unless and until the spousal support obligation no longer occupies first position as a
withholding.

Dated this 10th day of November, 2016.

MARQUIS AURBACH COFFING

By __ /s/Tye S. Hanseen
Terry A. Coffing, Esq.
Nevada Bar No. 4949
Tye S. Hanseen, Esq.
Nevada Bar No. 10365
10001 Park Run Drive |

 Las Vegas, Nevada 89145
Attorneys for Defendant
Michael J. Mona, Jr.

Michael J. Mona, Jr.
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DETAIL LIBTING TOLDAY 'S [ATE:Mar. 22, 19 5

FROM FIRBT TO LAST STEP TIME 2 1817 pm
NELIS LEB. DAYB? Regular
,q ?q FAGE 3. 1 OF 1
AR 2477 By Judicizry BARNISHMENT
Provides for sontinuing garnishment under certain
giroumstsneds. (BOR 3-388)
Fiseal Nots: Effect on Losal Bovernment: Na. Effect on the
State or on Industrial Insurances No.
OR/2% 27 Read firat time. Refaried to Commities on
Judigiary., To printer.
0R/23 28 From printer. To commitias.
02/73 38 Tates discussed in committes: _2/28; 3/28, 4/11  (AwP) 67
O4/11 59 From committes: Amaend, and do pass as amanded. i
4713 59 (Amardment number 181.)
04/12 60 Read secord time. Amended. To printer.
04/1% 6% From printer. To engrossment.
04/13 &1 Engrossed. First reprint.v
Jobd14 52 Read third time. Passed, ss amended. Title approved, as
amended. (27 Yeas, 14 Nays, 1 Absent, 0 Excused,
0 Not Voting.) To Genate.
O/4/17 &3 Ip Bunata.
04/17 &3 TRead Tirst time. Referrad to Committes on
Judiciary. To wommitiee.
0417 63 Dates discussed in Committes: 4727, gx&?, 8/24, &5/31 . b
. (ARDE) = I “"""““".../...2..‘:
06702 97 Fpom commitiee: Omend, and do pass a8 amanded.
O&/02 97  (Amandment numbar 1094.) .
V04702 98 Read second time. Amended. To peinter.
O&LH/0B 99 From printer. To re~engrossment.
0&L/05 99 Re-gngrossed.  Second raprint.
OH/05 99 Placed on Beneral File. .
0&/0% 99 Read third time. Passed, as smended, Title approved,
(20 Yeaw, 1 Nays, O adbsent, 0 Exoused, 0 Not Veting.)
To Assembly.
0&/06 100 In Assenbly. - . :
04707 101 Henate smendmant concurrgd in,  To anrollment.
Q&/09 1083 Errolled and deliverad to Governor.
Qa/1% 108 Approved by the Bovernor.
Q&H/le 109 Chapter 936,
Eitactive Dotobar 1, 19689,
6/2-Bfter passage discussion, Senate Judiclary.
L/7-Bftar passage discussion, Assambly Judiciary Committes.
(* = instrument from prior session)
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1, Later investigation and testimony coeuld come from any
number of sBources, It would then become confusing to
determine who contributed the information on which the
citation was issued, and whom to subpoena in either a
criminal or case later arising. Az the law presently
operated, the citation had to e issued by personal
knowledge of the officer; and .

2., NRS 44.801 presently had no llmitlng language as to when
the citation might be issued.

Also opposing the bill, as .writteﬁ, wag Halina Jonee,
representing the WNevada Division of the California State
Automobile Association. She agreed with comments made by
Mr. Kilburn, as well as the objection made -by Mr. Carpenter
and Mr. Gaston. Ms. Jeones opined that from the motorists
standpoint, the proposed bill could encourage delays in auto
accident investigations; and these delays would work to the
detriment of the motorist,

No further testimony was offered on A.B. 242 and the hearing
was opened on A.B. 247.

ASSEMBLY BILL NO, 247 - Allows for continuing garnishment

until amount demanded in writ is
satisfied.

As prime sponsor of A.B. 247, Agsemblyman Matthew Callister
was asked to clarify for the commiitee Lhe intent of the
bill and difference betwaen "attachment" and "“garnishment."
Mr. Callister stated the present system was cumbersome for
all parties, particularly for wage garnishments that would
have to be repeated:; -and streamlining the process would
ameliorate the «cost, for both judgment debtor and judgment

creditor.

Julien Sourwine and James O'Reilly, representing the State
Bar of Nevada, agreed with Mry. Callister’s testimony., Mr.
O'Reilly said, "It [present statute] makes the effective use
of & Nevada judgment very limited in terms of collecting
money. from those who truly owe money and have been adju-
dicated responsible to the plaintiff. The idea is very
simple. Those who have had their day in court should pay
what has been determined by our courts, and the bureaucratic
process should not be an impediment to collecting .the

wmoney. "

P N
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Mr. Gaston felt it was important to undarstand that A.B. 247
would allow a "win/win® situation. Presently, he added,
garnishments were made on a one-abt-a-time Dbasis, each
instance garnering only a portion of the whole judgment.
Keeping in mind each instance could be &s much as §75 in
costs, the resultant expense to all parties was significant.

There were two schools of thought exposed in discussion.
Several committee members expressed concern for the
employee's rights, whereas others were congerned about

employers' rights, At issue, especially, was section 4
dealing with the employer's obligations and penalties for
not carrying out those obligations. While Mr. Sourwine

stated the Bar Association took no stand on section 4,

several committee members were opposed to any imposition of .

gsanctions to the employer in the exercise of garnishment,
This objection was based upon their belief that an employer
had the right to discharge an employee and . operate his
business as he saw proper. Mr. Callister was adamant,
nowever, that section 4 vremain intact, saying, "It's
critical to have an explicit statement of state policy that
it would be absolutely inappropriate for any employer to
sanction an employee because he had hagd financial
difficulties that resulted in a judgment against him, I
think that‘*s why the language is there and that's why it's
been lifted from 314 and parroted again here.”

It was  suggssted by Mr. Regan that a fee be allowed the
employver for making the collection. The following
discussion resulted in a suggestion by Mr. O'Reilly that the
entire bill be redrafted using the terms of “judgement
creditor” and "judgment debtor," rather than plaintiff and
defendant. Chairman Sader asked Mr. Callister to work with
him to rewrite substantive issues dealing with the status of
the employer and creating causes of action against the
employer, as well as clarifying’ technical and wording
problems with the bill.

Fina) testimony was taken from Charlotte Shaber, President
of HNational Factors (a collection agency in Carson City),

. and also representing the Nevada Collectors' Assocition.
There were two areas which Ms. Shaber addressed:

1. Ms. Shaber asserted the Interrogatéries contained in
section 6 (current statutory language) were unnecessary
exercises and should b~ eliminated from the law. .
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2. The Federal Fair Debt Collection Practices Act, Ms,
Shaber said, provided that an employer could not
terminate a debtor for one garnishment. For reasons of
garnishment, an employee could be terminated only after
the third instance, and this Act d4id, in fact, apply to
all judgments, both state and federal.

In summary, Ms. Shaber said she was just'suggesting that
those reworking the law should consider existing fedeval
law, as well as all aspects of state law.

ASSEMBLY BILL NO., 249 - Clarifies scope of exemption from
elimination of joint and several
liability for concerted acts of
defendants

Chairman Sader said that problems dealing with concerted
acte had arisen which had not been foreseen or agreed to by
either side in the debate on tort reform proposals during
the previous session. This law arxose from a "compromise” in
the 1987 session. The clarification of concerted acts of
health care providers was within- thg intent of 1987
iegislation, Mr. Sader said he did not consider A.B. 249 a
new substantive change -- only a clarification.

Opening testimony in support was heard from Larry Matheis,
precutive Director of the Nevada State Medical Association,
who read a statement into the record (see Exhibit C).

The next testimony was heard from Dr. John Scott, Chalrman
of the  Nevada Medical Association's = Committee on
Governmental Affairs. pr. Scott read a statement into the
record {(see Exhibit D), and added there was an additional
problem with S.B. 511 (from the 1987 Legislative Session)
.which concerned the early settlement by one or more of the
parties invelved. If one of the perties settled, that could
jeave the non-gettling party liable for more than his true
percentage of attributable negligence. pr. B¢ott said he
did not believe this was the intent of negotiations in 1987.
‘He suggested this could be rectified in A.B. 249, line 18,
by bracketing "not thereafter" and changing “noxr" (in the

game line) to "and.”

Additional supporting testimony was raken from Robert Byxd,
president of Nevada Medical Liability Insurance Co., who
said, "On behalf of my company, we are in favor of A,.B,. 249,
... I intended to say I think the intent was clear, but



