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o and that was just provided, vesterday, to us for the
first time, is that correct?

A Perhaps Monday.

Q Ckavy.
A Monday or Tuesday.
Q Ckay. Mr. Waid, are vyou willing to pay for ¥s.

Ahern's medical needs?

A Since this Court authorized the expense of coverage
of certain medical ezpenses, absolutely. 1 have paid some.
I've paid some to Mesa Medical where Mesa Medical contacted
me, confirmed an appointrent, and sald these ars the charges.
We have pald those expenses.

o What regquests have vou made, both to Mr. Lenhard
before he withdrew and to Ms. Ahern since his withdrawal, in
order to pay those expenses?

A I hawve made numerous reguests, both in writing and
in telephonic conversations with Mr. Lenhard for any
information on any medical or other ghysical nead that Ms.
Ahern would have. Mr.-LenhaId and Ms. Peterson, for that
matter, repeatedly indicated that they have not received nor
have they provided; hence, they have not been able to provide
me with any invoices to pay. But I remain ready, willing, and
able to comply with the Court's order. And, in fact, if you
will, I ~- that's one of the reasons T went to Mesguite as

well and attempted to visit with Ms. Ahern, but I was asked to

-ghan

AAPP 501




10

11

1z

13

14

l6

17

13

39

leave.

0 Can you tell the Court whers we are on the Trust's
tax returng, please?

A Just lasat week I filed amended returns for 2013,
'14, and '15, and we have a pending now refund request, which
will ultimately determine the final allogcations and
adijustments for the‘tax accounting. I am hopeful that the IRS
will honor their refund requests, but civen the complexities
and given the large dollar amounts, we are in a statistical

probability for either an audit or at least an inquiry as --

and reqguest for additional information.

So I'm antigipating it may take another three to siz
months to have the Internal Revenue issues resolved
completely.

O Finally, I'd like wou to turrn to Exhibit 43, please.
Mr. Waid, is this the Accounting and Report of Trust Activity
from 20123 to 2015 that was filed on ¥February 1, 20177

A Yes.

o Did you have the benefit of information that you
desired from Ms. ARhern that you hopsd to get throuch her
deposition when you filed this Accounting and Report?

A No, I did not.

O Cann you tell the Court whal wesaknesges thers were as
a result of vou not bkeing able to ask Ms. Ahern the guestions

vou would've likedr?

MVRAESEEE
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A I believe the bkest way to answer that is to descrihe
the trust records that I was akle to obtain either from the
financial institutions, from her then-counsel, and othex
gources. 1t was very difficult to reconcile what the o0il and
gas companies had paid; difficult to reconcile with what was
on deposit with what thoss companies reported to the IRS, with
what was praviously reported to the IRS.

And also, by comparison, using the other rovalty
beneficiaries who receive a similar distribution, and
ultimately reconciling what trust funds were available and
what I recovered. It was sirply not sasy to match.

I engaged the services of Johnson, Chris Wilcox —-
Johnson, Jacobson, and Wilcox, noted accounting firm in this
town and have done a lot of work for the courts. They were
incredibly perplexed at the inability to reconcile the
information that was provided to us.

O With the inforration that you had as of Febrvary 1,
2017, is this the beast yvou could do ky way of an Accounting
and Report?

A Yes, and I'm confident in its accuracy to that
extent.

MR, MOODY: All right. That's all I have for him at this
point, Your Eonor.

TEE CCURT: Thank vou.

MR, POWELL: Your Honor, would you like to take that

R IESERE SRt

8843
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break now? We're about fifteen minutes, I think, in front of
the time you said you nseded for the recess. I'm just
thinking conceptually it might be easier to have continuous
testimony of our zole witness, Mr. Waid. Would it be
appropriate to stop now?

THE CCURT: Well, we really aren't going to be able to
coms back any earlisr than we'd alrsady discussead.
Unfortunately, you know, we have tTo be there at noon. 5o, 1
mean, I don't mind breaking now, but we'll be -- we won't be
back until 1:3C.

MR. PCWELL: Understood. And that's fine with us if
you'd just like to head out early, that's fins with us and —-

THE CQURT: OCkay.

MR. POWELL: -~- we can prepare for -

THE CQURT: &1l right. 3o, Ms. Akern, what we're talking
about here, again, 1s the fact that I have to be somewhere at
nocn at the faderal building. 2And so, since Mr. Waid is going
to next be guestionad by Counsel for Ms. Montoya and Ms.
Rouvier, rather than interrupt his testimony for me Lo leave
in 10 or 15 minutes here, wa're just going to break now. We
will resume at 1:30. So we will be in recess until 1:30.

And, Kerry, do we need to set something up for the paoplsa
to come back and --

THE COURT RECCRDER: I'1ll bhe hers, Judge, and let them

know.

FPVR ST IR,
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THE CQURT:
THE

THE COURT:

Kerry will communicate with the IT peosple to

link back up and
because 1f we're
S¢o we'll have to

resume at 1:30.

very much.

THE WITNESS:

AHERN:

COURT :

[Recess at 11:17 a.m,:
[Resumed at 1:38 o.m.}
THE CQURT: Video link open, Kerry?
THE COURT RECCRDER: Yes.
THE COURT: Okay. Great.
THE CCOURT RECCRDER: Would you like me to turn to it?
THE COURT: Yes. Okay. 8o we'll reoper the videc link

and we'll be ready to mwake sure everyvbody's back on the

record.
MR. PCWELL:
like to call —-
THE CCURT:

MR. POWEILL:

COURT RECZCRDER:

Get it reset up?

Y=g, I'll let them know.

All right. Sco what they're
running after the lunch break.
dead for mwore than
reconnact you.
30 we'll ke in recess until then.
Thank vour.

Understood.

Thank you.

Your Honor, the movemsnts

rinute.

Just a

Yeah.

going to
get your
Becaguse 1if,

30 minutes it disconnects.

We'll do that in order to

~— Movants would

42

do —-

computer

Thank you
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THE CQURT: 0Okay. Evervbody ready to go back on the
record? Hello, Ms., Bhern, we'rs ready to g0 back on the
record 1f you are?

MS. AHERN: Yes, 1 am.

THE COURT: &1l right., Thank vou very much. So the
record should reflect that the parties are present with their
respective Counsel here in the courtroom and Ms. Ahern is with
us via video link. So we're ready thern to —— I think we had
Mr. Waid on the stand, and Mr. Moody vou had completed your
examination?

MR. MCODY: Yesg, Your Honor.

THE CQURT:; All right, fine, thanks. And then we were
going -- Mr. Powell, to you next.

MR. PCWELL: Yes, Ycour EHonor —-

THE COURT: Okay. Just a moment. Ms. Ahern has a
guestion. Yes, Ms. Ahern?

MS. AHERN: May T ask — may I ask the Court a guestion?

THE COURT: Sure.

M5. AHERN: I would ask the Court -- received an
accounting from Fred Waid. 2z a beneficiary, I would like to
know if you have received?

THE CCURT: Yes, that was filed. The first accounting
and report -- the Accounting and Report of Trust Activity from
2013 to 2013 was filed on Febkruvary 1%, and it was mailed to

yvou at two different addressezs that Mr. Wald referenced.

Ei-ghen
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Oone being, 111 Paradise Farkway and the other one
being 400 Paradise Parkway, Unit 111, so both of those
addrescses. It was sent to both of those on the 1st.

MS. AHERN: Judge, I am asking for an accounting from
12/31st '16. I would like to know why I have not been
provided with an accounting of the money in and the money out
for the period of 12/13 20167

THE CCURT: QOh.

MS., AHERN: Frad has been Acting Trustee for Lwo y=ars.
What funds has he expended?

THE CCURT: ©Okav. All right. Mr. Moody, we have an
accounting and the Report on Trust Activity for the two year
period through 2€15% -- so through Z015, do we have an update
yet or have you closed the books on Z01567

MR, MOODY: Your Honor, we have not. We are still -~ ons
of tﬁe questionsg that 1 asked of Mr. Wald was, where we ware

on the tax returns. 3c there are some loose ends we are

4]

wrapping up for tax purposes. And then, once that happsns,
we'll be akble to provide the final accounting.

TEE CCUR?: Okay. &A1l richt. So --

MS. AHERN: How long will that take?

THE CCURT: So the final accounting, is there zny -- do
vou have to wallt for the tax returns in order to do the 2016
accounting or is there -- golng to take any —-— possible to get

it any sooner? Just -- what are we looking at?

der-ghgs
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MR. MOODY: No, we will need that. ¥We have provided the
accounting for the income to the Trust during 2016, but as far
as expenditures, what's going to be allowed, that's what we're
still waiting on.

MR. WAID: And that was provided to Mr. Lenhard.

MS. AHERN: I have not had that paperwork, could you
please submit it to wme? I hawve not had that paperwork for
2016 given ta me.

THE CCOURT: Okay. So the 2016 income was reported to Mr.
Lenhard. And I would just ask that vou mail a copy to Ms.
Ahern, becausse I don't know that Mr. Lenhard has turned his
file over yet. Ckay. All right.

MS. AHERN: I nead to let vyou know that since the
middle -- when Lenhard left, T have received no documents.

And I'm wondering, would you please gat documents to me from
the time he left and the preparation of this particular
hearing. I have receivad no documents at all except for the
one letter.

THE COURT: Okay.‘ Well, as I indicated, the report that
the Trustee did in preparation for today's hearing, that was
mailed to the two addresses in Mesquite. Mr. Powell, you also
did a Brief -- a Pretrial Memorandum for todayv's hearing, was
that served?

MR, POWELL: Yes, Your Honor. That was mailasd to the

same mailing address that Mr. Waid had as the address, and
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then we also mailed, as well to ~- if I'm not mistaken, I
think we mailed, also, as well to the other address that Ms.
Ahern had put in her correspondence to this Court so.

THE CCURT: Okay. aAnd so, Ms. Ahern, I think --

MS. AHERN: Yes, I have received that. I have received
that, kut I have received nothing pricr from the time of Kirk
leaving until those two latters cames in. Can I have all the
other documents --

THE COURT: I don't think anvthing else was really done.

MR. MOODY: So Judge, attached is Exhibit 4 to the
Trustee's Exhibit 44, are the return snvelopss that we keep
getting back from the post office -

THE CQURT: Uh-huh.

MR, MOODY: -- after we'we attempted service at the last
known address Mr. Lenhard gave.

THE COURT: Yeah.

MR. MCOODY: Now, that Ms. Ahern has provided a new
address, everything now that we file, obviously, will - will
e served to that address.

THEE CCURT: ©Okay. So veah, Ms. Ahern --

MS., AEBERN: I would appreciate that. Thank wvou.

THE CCURT: ~- kecause we had two addresses. One that
was the official addrsss provided by Counsel when he withdrew
and that was 111 -- no, it was 400 Paradise Parkway, Unit 111.

We understand that's not a good address —-—
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MS. AHERN: There's no mail dropped there. There is no
mail dropped there.

THE CCURT: Yeah, that's not a good address, so —-—

MS. AHERKN: There never has been. EHs gave an incorrect
address.

THE COURT: Yeah. And then there's also the 111 Paradise
Parkway address, but sven mall sent to that address, Mr.
Moody, is indicating has been returned.

MS. AHERN: That i1s the same address and it is incorrect.
There is no mail drop there --

THE CCOURT: Okavy.

MS. AHERMN: -- for me.

THE COURT: ©Okay. All right. So then -- now that we've
got the new address, the four - there, I think there were four
items of correspondence that were returned, and I'm surs Mr.
Powell will also re-mail now that we have a new address for
‘you. and just for the record, T don't know —— does anybody
have anything with that new address on it so we can put it in
the record and --

MS. AHERN: 1I'd be happy to provide it.

THE CCURT: -- we can —-- okay.

MS. AHERN: 355 West Mesguite Blvd., D30, Mesquite,
Nevada 89027

THE CQURT: We're going to -- we're going to updats the

official court records, Ms. Bhern, for the —-- to have the
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mailing address for you, as long as vou are representing
vourself, as 353 West Mssguits Blvd., D3¢, 3-¢, & —-- Mesquite,

Nevada 89027.

address, Ms. Clerk?

THE CLEREK: Yes, wa'am.

THE CCOURT: Okay. We'll updats the records to reflect
that address.

MS. AHERN: Thank wvou. I very much appreciate that. I
do need the income for 2016. Kirk Lenhard never gave that to
mne .

THE CQURT: ©Okav. They'll update and send everything
that was returnsd to them when they triéd to mail 1t to vyour
address. They'll update that and then, also, Mr. Moody, the
things that we've agrzed that will be provided after this
hearing are the Exhibits 1 through 39 that were admitted.
We'll provide those.

The Court's going to forward to vyou, becauss Mr,
Waid has agreed the expenze will be paid, a DVD, and as soan
as it can be preparad, a transcript. Transcripts take a
while, 80 please wait. It'll ke a few days kefore that can be
done.

S¢ the DYD and the transcript will be forwardsd. As
Mr. Waid has indicated, they'll ke paid for by the Trust. And

then -~
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MS. AHERN: I nesd —-

THEE CQURT: And then --

MS. ABERN: I need the expenditures. I'm sorry, Judge, 1
apologize. I had‘my hand raised.

THE CCURT: ©Okay. and then the -- the other thing that
we have agreed that will be provided, thevy're going to re-mail
now that we have a new address -~ Mr. Moody will re-mail thoses
things he attempted to send to you that were returned. EHe'll
also provide you a copy of the 2016 income. Mr. Waild, having
represented that they cannot close the books on 2016 until
they know what the tax conssguences are, and that will be —-
it's going to take some time. When -- and there's really nco
way to sstimate. It's the IR3. ¥We don't really have any way
of knowing.

and then ™Mr. Barlow =-- beg your pardon, Mr. Powsll
and Mr. Kiefer, vyou're going to send vour stuff as well?
Anything vou've tried to send to Ms. Akern, vou'll resend 1t -

MR, POWELL: Ysah, I -

THE CCURT: -- now that you've got the new address®

MR. PCWELL: Yeah, I bkelieve, Your Honor, if I'm not
mistaken, I'm 93.3 percent certain we did mail the --

THE COURT: Okay.

MR. PCWELL: -- Pretrial Memorandum Lo both addresses
that we had.

MS. AHERN: Yes, I have received that. Yes, I have.

RALR S
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TEE CQURT: 0Okay. They have received that. So okay.

M3, AHERN: I do -- I do need, Judge. Judge, I hope that
yvou'll allow me to speak.

THE CCURT: Yes.

MS. AHERN: I do need to know what axpenditures Fred Waid
has done from 4/1/2015, to date -- to this date today. What
expenditures has he created and dons?

THEE CQURT: Mr. Waid are -- I krow that you —-— you aren’t
in a position to do any kind -- 1 appreciate your inquiry.
Here's the probklem that we have, because Mr. ¥Waid is acting as
a fiduciarv. TFor the Court to order him to do an accounting,
that's a term of art for us. 2and it has a special meaning and
he's not in a pesition to do a formal accounting for vyou until
the accountants can actually close the books. And we can't do
that until we know what the tax ligbility is.

Bowaver, Mr. Moody, is there some sort of interim
report we could provide that would just be —-—- not an official
accounting, because we don't want Mr, Waid to have to make any
representations aé a fiduciary, because it carries with it
certain -- it's got certaln requirements, and we ars not vet
ready to put him on that -- under the obligations ke has to.

MS. AHERN: I'm just asking for expenrditures.

TEE CCOURT: Sou ws'll get an updated Report of Income and
Expenditures.

MR. MOODY: Sure, 30 days?

SR RTINS, B G- 2~ 3hgT
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TEE COURT: Within - within the next 30 days.

MR, MOODY: You bet,

THE CQURT: Okav.

MS. AHERN: Thank wyou.

THE COURT: All right.

MR. MOODY: Judge, since this is keing recorded, can we

ask Ms. Bhern to tilt the camsra down so that she can b

o

5]

recorded as

THE COURT: Yeah, we -

MR. MQOORY: -- as she speaks?

THEE COURT: It's —-- the camera has a gotten a little
cattywampus on us hsre, Ms. Ahern. All we can see iz the
tippy top of your head. 30 -

MS. AHERN: of ~

THE COURT: ~=- there. Oh, there we go. There ws go.
Thank vou. That - that worked. That's perfect. Thank you so
much. We appreciate that.

M3, AEERN: T ---= I could not s=2e all. I mean, I can
barely see vyou throuch a haze, because my cataracts are guite
bad.

THE CQURT: ©Qkay. All right.

MS. AHEBN: So vou're hazy. So you can see me, all
right, ves?

THE COURT: We ~- we can now sge you now., Yes. This is

perfect. So thank yvou so much, we agppreciate that
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accommodation.

At that point, then, I think we've discussed our to

do lists that evervbody’'s got, and ac I think Mr. Waid was

going to retake the stand and Mister - Mr. Powsll -
Powell, you were going to do the questioning?

ME. POWELL: Yes, Your Eonor.

THE CQURT: 211 right. S0 wea're resady then for Mr.

to retake the stand. Mr. Waid, vou remain under oa

ME. POWELIL: Your Honor, would it be acceptable to the

Court if I just simply ask guestions --

THE CCURT: Certainly.

MR. BPOWELL: ~-- from a seated position? Thank you,

Honor.

THE CCURT: Pleaszse do, yeah. Uh-huh.

MS, AHERN: ©Oh, may I ask who the nams of ths person

asking questions?

THE CQURT: 7This is Joseph Powell. He's going to be

vestioning Mr., Waid,.
= 3

MS. AHERN: 2And who was the person earlier this morning?

PHE CCURT: That was Mr. Moody. Ckay. We're ready to

begin, Mr. Powell.
MR. POWELL: GCkay. Tharnk you, Your Honor.
CROSS-EXAMINATION
BY MR. POWELL:

0} Mr, Waid, I'd like to <o throuch some of

Mr .

th.

Your

Waid

Your
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testimony to get glarification for myself and also for the
Court on some of these issuss., But kafore doing so, I would
like to go throucgh some preliminary things to establish your
background and sxperisnce with the position that vou are in.

You previously testified to keing the Court
Appointed Trustee for the Trust, the subject matter trust, the
W.N. and Marjorie Connell Trust. Could you pleass provide for
me your post high school —- yvour secondary, effectively,
educational background?

A Certainly. I hold a degree from Brigham Young
University in American Studies and Economics. 1 received a
law degree from Bavlor University in 1987,

O Thank vou, Mr. Waid. As to vyour lagal expsrience,

are you currently a licensed attorney in any jurisdiction?

A I am in the State of Texas.

Q What vear did you becoms barxred in ths State of
Texas?

A 1297.

Q Could you give me an explanaticon of any — any and

all fiduciary experience that you've acguired through vour
time?

A Certainly. I served as Vicse President and Trust
Cfficer of Farmers and Merchants Bank and its holding company
Farmers and Merchants BRank 3hares. I'va zerved on ths board

of directors as a corporate secretary, as a trust officer, as

3 {';-..f:tg_gj
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a compliance officer for Red Rock Community Rank, for the RBank
of Las Vegas, and its affiliates and its holding company.

I have served, under appointment, by both this
Jurisdiction in the state courts. I've also accepted
appointments at the federal level. 1 have been appointed as
successor trustee, as initial trustee, as a guardian ovar
egtates for the ketter part of the last 135 years.

Q Could vou give me an estimate as to how many ——
approximately how many times you've been appointed and/or
served as a trusteer?

A Someone asked mre that guestion recsntly and I
calculated somewhere near a hundred. Some wvery small cases,
some veryv large complsx watters. Some ——- one casa could have
multiple cases underneath 1t with respect to lending

institutions, but it's besn guite a few.

o} Would you, based on your background and experience
as being a trustee, would vou consider yourself to be a —-- for
lack of a better term -- a professional trustee or fiduclary?

A Generally, ves.

9] Generally speaking, are you compensated for serving

as a trustee?

€]

A Yes. 1 also serve as a receiver, which has similar
aspects to it.
O That seguss into my naxt guestion for you, you

indicated you've been a receiver, vyou've indicated that vou

R 2 ook S-ds~ e
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have also banking experience. Do you have -- bkased on those
professional experiences -- do you have a special knowledge or
ability to track and trace funds? Monies?

A I do. Both serving in a corporate officer role over
bank compliance, and especially in light of the recent changes
in the governmental regulations and the downturn of the
economy, I was intimately invelwved with them. Part of that
heing responsible for the Patriot Act and tracing funds,
accounting for funds, suspicious activity rsports, currsncy
transaction reports. Those were part of my responsibility for
many years.

O So I would assume that it'd ke a logical assumption
that you've reviewed numerous accounts over the course of your

years of experience?

A I have. Generally, I'm sppointad or selected or
invited by attorneys here in the Las Vegas —- the western

regicon. I handle cases in 3alt Lake, Phoenix, Los Angeles,
San Francisco, Seattle, by individuals who ars looking for
gsomeone with & legal background, but also who understands the
accounting intricaciezs and then the kanking complexities.
I've done work, again, for the SEC and others in relation to
finding missing funds cr other matters related to that.

O So it's safe to sav that you know your way around
what vou are looking for when you review transactions and

transaction reports?
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A Yes.

0 ¥r, Waid, in your prior testimony, if I'm not
mistaken, vou indicated you were appointed by this Court in
approximately Marxch of 201572

A That's correct.

Q When vou first became involwved in the case, what was
the first action you tosk?

A I provided Marguis and Auvrbach information. They

interviewaed me first or wanted information before th

6]

appointment and I believe I provided them my resume and I
answered a number of guestions for them. Is your guestion
after I was appointed? I apologize.
o Your testimony is kind of what I was after 1if vyou —-
MS. AHERN: ©Oh, I'm sorry. I have to go to the restroom.
Please -- pleasse wait.
THE COURT: ©Qkay. We'll taks a break. Go off the
record.
[Recess at 21:5% p.m. ]
[Resumed at 2:03 o.m.]
THE COURT: VWe'rse ready to go back on the record then,
Ferry.
A1l right. So we'll resume. Ms. Ahern's back. And
g0 Mr. Powell, vou were questioning Mr. Waid.

BY MR. PCWELL:

o Yes, Mr. Waid. I think vou paused midsentence in
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terms of just explaining, I think, your iritial discussions
with Marguis Zurkbach, so if you are -— want to just continue
with vouxr statement.

A Yes. Aand then upon wry appointment, as I previously
testified, I began examining records, interviewing anyone who
had any relation to the case, current, prior and otherwiss,

either for MTC, for Ms. Ahern, prior counssl. 1T interviewed

ct

as many people as I could to marshal the ass and star

0]
)
I
Gy

understanding where the funds were and the reason for th

[}

tax
matter that was facing the Trust at that time.

0 Around this times or as you're —— let me rephrase
that. What sort of documentation were vyou looking at
regarding the Trust when you, initially, took over?

A I was provided copies of some of the prior
pleadings, copy of the accounting that Ms. aAbern had filed and
some limited bank records.

O The accounting. Would the accounting that you're
referring to be an accounting that was filed by Ms. Ahern, T

should say, on behalf of Ms. Ahern, ky Marquis Aurbach

Coffing?
A Yes.
9] When yvou were reviewing -- I'm going to just use an

acronym for Marguis Burbach Coffing so I don't have to repeat.
I'11l just refer to them as MAC, 1f that's okay?

A Certainly.
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o] When vou reviewed the accounting that was provided

to the Court by MAC, did vou find any issues with the

accounting?
A I did. In relation to what Wells Fargo had informed

me was on deposit, and I irmediately was able to acgess the

prior three months’' history, I found significant discrepancies

in what was reported and what was actually there.
Q pid you alert MAC to these discrepancies that you
found?

A I did.

0 What was MACZ's response?
A They were very concerned and as -- committed to
Y

them that I would continue to inforxrm them as information was
made available tc me. A&And the culmination of that was related

to, I bhelieve, the $500,000 Fidelity Capital matter -- and we

had a hearing in the morning. By that afternoon, they had

U

reguested to withdraw from the case for ethical reasons.
L So were ethical resasons, to the bast of your

understanding, the reasons -~ the stated grounds for their

withdrawal?
A That's my understanding, yes.
O I'd like to discuss now the —-- vour interactions

with Wells Fargo. Can you gilve me an explanation as to how
yvour investigation related to Wells Fargo and their records?

The Wells Fargo records, I should say.

PPRERSG IR
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A Yes. Initially, I was akle to gain access, an
online basis, to the account histories. However, it was
immediately apparent that conline information would be limited
because there was a marked absencs of imaged documents on the
online system.

And what I mean ky that is, when vou make a deposit,
usually the deposit ticket and the deposit instrument is
visible. There were very few records availakle in arn image
component, which then led to the purpose of the subpoena to
request their back office to provide whatever images and other
supporting documentation conld be found.

O As to the subpoenas that you issued to Wells Fargo,
how far, approximatsly, back in time were you sesking records
from Wells Fargo? ©Or wore -- better yet, what time period
were you effectively seeking?

A tnce we determined that there were issues with 2010,
11, ‘12, '12, '1< tax returns, we reguested information as
far back for all of those yesars. GSoms was available, some was
-— Wells Fargo was simgly not able to cowply with the
subpoenas.

O How many subpoenas, approximately, do you recall
being issued?

A I think there were threes or four specific subpoenas
and then there were multipls supplements, mualtiples regquests

for extensions from Wells Fargo, and multiple discussions
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expanding the scope or clarifving the scope cgivern the
difficulty they had in finding the information,

9 In approximately a rough time frame, when were the,
would vou sayv the first sukpoena was issusd, and when was the
last subpoena issued to Wells Fargo?

A If memory serves me right, it was April. It was

]
o]
h
NI
[n]
i

early in the cas 15 and 1T believe thes last ons was
sometime in the late-summer early-fall of *15. And in
actuality, that subpoena, I bslleve, is still open becauss we
had reguested Wells Farge 1f they did, at any point in time,
find additiornal information, they agresed to supplemsent at any
time in the future.

9] I want to jJust clarify some of vour previous
testimony from earlier. Can you recap for me what divisions
of Wells Fargo vou dealt with in regard to thsse svbpoenas?

A I first started with the priwvate bankexr who was
assigned to the account and when it was g¢lear that his acoess
level for cashier's checks and other related transactions,
things that normally would not be posted on the account,
required a higher lavel it was then, I belisve, we were
relegated to the Phoenix Legal Department in charge of back
office productions.

And then we went to the Fraud Division because they
found -- in my guestions, in guestions from couns=al, in

discussions with the bank, there were certain patterns and
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other matters they felt warranted sending it to the Fraud
Division. The Fraud Division then, ultimately, sent the
matter to theilr Senior Legal Diwision, and so, I dealt with
all of thoss departments.

0 What information, if any, did vou wind up cobtaining
as a result of these subpoenas?

iy We did receive the general bank statements. But the
issue at hand was really in the transactional history that Ms.
Ahern conducted with the various banks. There were
transactions that ooccurred from kranches of Wells Farge from
California to Nevada to Utah, I kelieve, Texas and multiple
branches.

The rsason the multiple kranch became an issue is
because she purchased a significant number of cashier's
checks. Cashier's checks purchases generally aren’'t imaged on
the individual monthly statsrents. For instance, if I go into
a case I can usually look at a bank statement, look at
deposits and instruments and expenditurss, and the means and
method, whether it be a wire transzsfer, an ACE transfer or a
check that allowed it or causad those expenditures.

Much of that information was not to be found on the
statements and in the rscords of Wells Fargo. There were
inter~account transfers. There were circumstances, and this
is in answer to your guestion. One of the things Wells Fargoe

produced was on the kack of the check, many of the checks or

AAPP 524




10

11

iz

13

14

15

24

25

62

instruments were not even endorsed. They were simply stamped
"credit to customer™ which means, the customer was given cash
that day.

Cash is recorded as a deposit, but there's no image
of the actual check. The check is cashed. Wells Fargo cashes
the check and obtains it from whoever issued the check, but
the check is actually, technically and legally, not deposited
into the account. The cash from the check is deposited into
the account. It's these series of transactions and their,
I1'11l call it abnormality, and a concern which raised more
concerns with Wells Fargo. The deseper we dug, the more
questions we asked, the mors we tried to put the puzzle pieces
together.

O So based on what you are describing, would 1t ke a
fair assumption then that Wells Fargo was actively looking at
these transaction logs?

<y They had a number of individuals tasked to this
project. Yes.

O Any approximate nurber of individuals that you were
aware of?

A I probably dealt with seven or eight different
individuals over the course of the process.

Q Ckay.

A and there wars prokbakly others behind the scene.

Those were just the ones I had direct contact with.
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Q How long, approximately, did your investigation
focus on information, gaining information from Wells Fargo?

A Technically it'=s =still ongoing. If there are issues
that perhaps the IR3 were to challengs in our amended returns,
hence, the reason I'm hesitant at this point to produce final
accountings is because, we ars pressnting certain
expenditures, certaln positions, that if overturned, I would
have to amend. Cr if the IRS were to raquest additional
information that we don't have, I would go back to HWells
Fargo. So we -- the matter regarding the Connell Trust is
still an open matter with the bank.

o fo given that vou issued, you kelieve, vour first
subpoena in approximately April of 2C15, it's currently
February of 2017. We're talking, approximately, an oncoing
focus, investigation, howaver we want to term it, of about 22

months so far, into this process?

A about. That's correct.
9] And the reason this i3 taking so long is because of

the nature of not being able to track deposité and withdrawals
and transactions as normal banking practice would entail?

A That's correct.

o Your previous testimony yvou indicatsd that Wells
Fargo's Fraud Department had become involwved or has become
involved in the matter. To the bkest of your krpowledges, what

is the extent of that involvement?
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A They have not disclosed to me their findings. They
Just simply indicated that thesy were reviewing the
transactions because they have obligations to report
suspiciocus activities if they deem fit. And thoss ars
confidential reports by federal statute, 30 even if they filed
it I wouldn't know akbout it. So to answer vyour question, I
know they're involved but I can’'t speak to the particulars.

O You —-- I believe you mentioned suspicious
activities. What suspilcinus activities would we be referring
to?

B Primarily the depositing and the cashier's check.
In essence, money would come in and out of this Trust without
supporting documentation. And s0 you — you -- I say vou -—- I
was required then to go to different branches where the actual
transaction occurred and seek an imags of any particular
cashier's check. We could sasily s=e monies ars being
withdrawn.

Whvw there wasn't a normal check register for
accounting purposes is beyond me -- that was one of the
questions T had intended on asking Ms. Ahern in her
deposition, kecause the overall administration -- you can pick
vour adjective, abrnormal, non-businesslikes, there's any host.
You can charactsrize it any wav vou want, bult it's certainly
outside the norm of generally-accepted acoounting principles

or generallyv-accepted kusiness practices where you can see
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deposits and outflows of money, per thelir various instruments.
In this case, it's a myth in many respects.

o] I believe vou indicated that barking transactions
occurred in California, Nevada, Utah, Tsxas. I'm not sure if
you meritioned one other state.

A I kelieve there were one or two, don't gquote me, but
perhaps New Mexico.

0 The simple question for vou ias: Do you have any
understanding why there would've been bkanking transactions in,
let's say, four to five different jurisdictions, locations?

A My understanding is Ms. Ahern has @ reasidence or she
was residing for a period of time in southern Utahk. She was
residing here, was in Mesguite. I think she travelled to
Texas for matters involwing this Trust. And I don't know the
California component. That oczcurred orn the day she was
removed as Trustes. So I can't speak to that. It was, again,
orne of the guestions I intended on asking.

0 _Qkay. What occurred on the transaction you
mentioned in California on the day she was removed?

A There's, I believe, approximately a $500,0C0
withdrawal from the trust account on the day she was remowved.
And we were able to trace kack to the wvarious branch. It
occurred at a, I belisve a grocery store. Normal branches
close at 5 p.m. This was a late end of day transaction and it

was a withdrawal. It was a purchase of a cashier's check.

AAPP
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o} Ckay. Did vour investigation focus on Ms. Ahern's
handling of the wvarious trust account or accounts?

A That was a secondary, call it motivation or I viewed
my responsibility. My first priority was to protact the
interest of the beneficiaries and collect and marshal and find
the money first, and then ask the guestions as to the how. My
experience is, Find the money first and ask the guestions
later.

O What would vou say you learned from your
investigation regarding --

A I think I'11 just repsat what I said earlier. The
practices and administration of the Trust during the time
period of which I've reviswed and accountad, I cannot find

rhyme or reason as to the methodology, as to the, agsin,

w

generally-accepted practices. They just

imply are not
present in this. It should not have been this hard to
understand the history and the administration.

0 T'm assuming that ¥s. Ahern recsived funds from
these various o0il conpanies on behalf of the Trust; is that
correct?

A There is some question as to how Ms. Ahern received

kble

AH

those funds, whers, what addresses she was using. I was
to determine some checks were sent to a Sahara Avenuese address.
Some, I bkelieve she rade deposits or there's -~ we were able

to map certain deposits in different states in Utah. There
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were other banking institutions that may have had one or two
transactions. There was a bank in Texas. Thers was a Chass
RBank. There was Town and Country Bank. 5S¢ it was - it was
difficult to trace themr as it remains today.

9] During the course of your investigation, did you
discover any situations in which direct wires from these
various oil companiss were deposited into an account for the
Trust?

A I balieve there were some, either ACHE or wire

o™

transactions, but there were a significant number that still
came in paper checks.

O In regard to Ms. Ahern's practices relating to the
01l company funds paid to the Trust, have wyou adopted thosse

practices while you've been serving as Trustee?

A No, I have not.
O Why not?
iy I follow generally-accepted principles and follow

standards that are industrv-acceptables.
0; So based on that testimony, were Ms. Ahern's
practices acceptable, generally? Would they generally be

regarded as being acceptable practices for a Trustee?

A No, they would not.
O Why not?
A That opinion is not shared just by me, but the

accountants who have reviewed this matter, Wells Fargo

8870
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officials who have reviewed the matter, all opine that this
was woefully mishandled from an accounting perspective.

O I1'd like to ask vou more akbout vour Lestimony
regarding the discovery of cashier’'s shecks. Do you have any
understanding or knowledge that you gained from your
investigation as to why trust funds would ke in the form of a
cashiar's check?

B Bgain, that was one of the guestions I intended to
ask Ms. Bhern relating to, as I put in my r=port, in the
interim report, the significant funds. I believe there's a
$1.2 million check that was withdrawn, in the form of a
cashier’'s check, made pavabkle to the Trust. It was withdrawn
in late Felbruvary. Prior to --

MR. MCODY: Can you state the vear?

TEE WITNESS: I'm sorry. Excuse me. February of 2015,
approximately $1.Z million was withdrawn from Wells Fargo
Bank, and a cashier's check was made payable for that sames
$1.2 million to the Connell Trust. That check was withdrawn.
The funds were withdrawn from the kank. Within two weeks, Ms.
Ahern verified that those funds were on deposit. Marguis and

Aurbach filed their accounting coniirming those funds were on

deposit.
2And when I was appointed, I disczoversd that that was
not the case. I later recovered that $1.2 million cashier’s

check. So it gives me grave concern as to why $1.2 million

RAASEE SRS
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1 |was sitting in a check form, because a cashier’'s check is just
2 |that, it is cash and it can ke endorsed, it can be negotiated.
3 11t was not protected by insurance.

4 The process for losing a meltimillion dollar or a

5 |million dollar cashier’s check is very onerous, the bond

6 | requirements. So I would, I'm tryving to be very selective in

7 |my adjectives, but I would deen that conduct extremely

0

bl

g | reckless be

r

rause I don't know, ever to this day, I don't know

9 |where that check resided, sat, whether it was held irn a bank,
10 | whether it was held in a wvault or an attorney's office, from
11 | late-February when it was withdrawn, until I recovered it in
12 |April.

13 |BY MR. POWELL:

14 0 How did you -~

15 A Very concerning.

186 O Eow did wyou recover that check -~

17 A I -

i8 9 -- or the eguivalent funds?

19 A When I determined that the cashier’s check had been

20 | issued but had not besn cashed, I demanded Marguis and Auvrbach
21 | recover that, and I kelieve they did within a few days, and I
22 |went to their office and obtained it.

23 O Mr. Walid, I'd like to now discuss the Accaunting and
24 Y Report of Trust Activity from 2013 to 2015 which was filed on

25 |l February lst, Z017.

[EE S Yoo E-GERS
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TEE WITNESS: Is —-- Counsel, 1s there some background?

I'm hearing something.

THE COURT: I thirnk that might ke on your end, Ms
If you want to mute your, is thers a way to mute your
microphone?

fPausel}

THE CGURT: Okay.

THEE WITNESS: I don’'t have the book.

ME. POWELL: Yeah, can we -

MR. MOODY: I'1ll take it.

MR. PCWELL: May I approach, Your Honor.

THE CCOURT: You may, veah.

MR. MQODY: Forty-thres.

BY MR. PCWELL:

Q Mr. Waid, in the book that your'we just besn handed,

if you could turn to Tab 43, please.

i Forty-three.

MR. PCWELL: Your Honor, I'd like the record to reflact

that Mr. Waid is looking at a copy of the Accounting and

Report of Trust Activity from 2013 to 2015, which was
February lst, 2017.
BY MR. POWELL:

0 Mr. #Waid, do yvou recognize this document in

you?

. Ahern.

filed on

front of
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Q What is 1t?
A It's my Accounting and Report of Trust Activity from

2013 to 2015.

O And what doss it contain?

A My report to the Court on those activities.

0 Who prepared the document?

A T did. Tt was edited by Counsel, but I prepared it.
Q Does this accounting provide a summary of the

financial information revealed by vour investigation?

A It does, ves --

9] Could vyou —-

A ~~ as exhikit, I believe Exhibit B.

2 Could you give me an explanation, further

explanation of that?

A Certainly.
O Of your summary? 1 should be more clear.
A Because of the lack of records, because of the

inability to review these and discuss these and interview Ms.
Bhern, under oath, we -- myself and the accounting firm that I
engaged, reviewad kank records. We raviewed disbursement
records and logs from the o0il and gas companies. We looked at
what was reported to the IRS. We had subpoenasd IRS records,
as well, and culminated to try and match sach calendar vyear.
s I previously reported and as I beslieve I wrote,

the Miller family received the identical share of 25 percent
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of the rovalty interest. We were able to compare, after the
Millers cooperated and provided their records, and we used
that as the baseline.

So in 2013, '14, and '15, I used ths entire calendar
vears here because that presents the most accurate picture,
because soms of the individual transactions we simply could
not provide enough basis or enough information to reconcile
completely.

O Did you reach any conclusions regarding any amounts
withheld from the MTC Trust by Ms. Ahern?

A Yes.

MR, POWELL: Mr. Waid, hold on for a second.

I think, Your Honor, we'lrs hearing the reverb from
us because the valume is too high on Ms. Ahern's end. If
there's a way she could possibly turn that down.

THE CCURT: Ms. Ahsrn, we're getting fesdback. We're
getting feedback. It sounds like our wvoilces echoing back at
us that I think is on wvour end.

MS. AHERN: I'm moving - 1t was at, at 70 ncet 1CO. TI'11
move it to 60 and sse i1if T can still hear.

THE CQURT: 0Okay. Thanks wvery much. We appreciate that.

MS. AHERN: They'll have - they'll have to not talk so
Tfast.

THE COURT: Okav.

M5, AHBERN: Talk slower.

i3
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TEE COQURT: ©Okay, all right. We'll make an effort.
Thank you. We appreciate it.
[Pause]

BY MR. PCWELL:

) Sorry, Mr. Waid, if vou would continue.
A As 1 indicated, we created a baseline for each year.

2013 was particularly challenging bscaunse ws were able to
determine, at some point towards the latter part of 2013, Ms.
Ahern instructed Apache Corporation to hold and not distribute
certain funds. When Apache issues a dollar in a royalty
payment, 50 cents goes to the Connell Cowton [phoneticl Trust,
25 percent - 25 cents goes to Miller family, and Z5 cents go
here to the Connell Trust.

In this instance, we found an ancomaly of records
with the IR3, with Apache, and ther what was also resported.
Because if vyou look into ZC14, it is approximately $50C, 00C
difference. That difference between the Connell and the
Miller Trust was ultimately explainsd when Apache indicated --
we don't know the reasoning why Ms. Ahern stopped the
distribution, had them hold those funds. They were all
deposited in January. Acain, one of the guestions --

ME. MOODY: >January of what vear?
MR. PCWELL: What year?

THE WITNESS: I'm sorry, January of 2014, gain,

G
3
B
¢]
r—h

the questions I intended on asking Ms. Ahern.

G BYE
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THEE COURT: Does that make a difference, Mr. Waid, for
tax purposes? T mean, ths income is =arnsd in the year it's
carned, correct?

THE WITNESS: Cozrrsct. But in this instance, Apache
withheld those funds and did not report them to the IRS.

THE COURT: Why?

THE WITNESS: They wers in a suspense category. And T
adopted the Court's apprcach and felt we should initially
report it as income because we knew 1t was earned by the other
rovalty holders. And so, after consulting -- actually, I
believe with an IRS latter ruling on the matter, and trying to
understand from Apache what they did and why they did it.

They just simply reported, we had the rsquest, we suspended
che payment and didn’t issue it. |

THE CQURT: Okav.

TEE WITNESS: But it has bkeen reconciled today.

BY MR. PCWELL:

0 Mr. Waid, for the kenefit of the movements [sic] and
also the Court, would vou please walk us through, year by
vear, vyour bresakdown and calculations of thase fiqureé that
our found in your Exhikit E?

A Yes,. Total trust income for 2013, $7446,015. Sixty-
five percent of that income attributable to the MIC Trust in
that calendar vear should have been either paid or segragatead,

pursuant to the Court order, was $4381,CG1C. MIC, through

A e IRt
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January until June of 2013, received $239,875 leaving a

~

deficiency owed to MTZ of $181,1:

N

Likewise, in 2014, gross royvalty income of

$3,120,206. MTC shares, 2,028,134 which is consistent, 1

add, with the Court's determinations as reflected in some of

its orders, funds that should'wve been held. There were
digbursements in all of 201<Z Lo the MIC Trust, lsaving a
deficiency of $2,028,134. In 2015 --

MS, AHERN: Hello. I have my hand raised.

THE CQURT: Yes, Ms. Ahern. Yes, Ms. Ahern.

MS. AEERN: May I plesase have a capy of what he has

stated. I know, but can it ke outlined or can it be given to

me like, like what he's talking about right now? I'm, T
very confused and cannot, cannct uanderstand these fiéufe
THE WITNESS: I think she'll see 1t in the exhibits

we mail it to her.

THE COURT: Yeah, this is, this is what's going to be
mailed to you. I don't know, Mr, Moody, was this, this was

mailed beforehand and this is cne of the matters that came

back because of the probler with ths address?

MR, MOODY: That's correct, Your Honor. This is one of

the —- this was included in one of the, wsll, two of ths

envelopes that ars marked as Exhibit 44 that were returned.

THE COURT: Yeah. These are -- this was attempted

sent. Do you have a fax at vour home, Ms. Ahern?

VR SCEL S
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MS. AHERN: Mo, I do not.

TEE CQURT: Okav.

MS. AHRBRN: I do have a fax that -- a mail drop can
recelive faxss for me. I can give that to you.

THE COURT: No. This is ancther one ¢f those pleadings
-— was this under seal, Mr. Moody?

MR, MOODY: No, Your Honor.

THE CCQURT: A1l right.

M5, AHERN: I can scan.

THE COURT: ©Oh, scanning. Scanning is ancther option.
Sure. We could scan and emrail it.

THE WITNESS: Do vou have an email address, Eleanor?

THE CCURT: Miss — Msz. Ahern.

MS. AHERN: it would ke —--

TEE CQOURT: I think, does Linda have =--

MS. AHEEN: It would kbe --

THE CCURT: M™Ms. Ahern -

M5. AHERN: Tt would bs -

THE CCURT: Ms. Ahern, does Linda hawe your email
address?

MS, AHERN: It would ke to the checks and mail. You all
are breaking up terribly.

THE CQURT: 0Okay. Ms. 2Ahern, doss Linda have your email
address? She can email this to you.

MS. AHERN: ¥Yes, she does.
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1 THE CQURT: ©Okay. 50 we could do that. We'll email it.
2 [{Ccllocuy between Court and Law Cilerkl
3 MR. KIBEFER: S0, Your Honor, to clarifyv, are we breaking

4 |on the guestioning, or may we continus?

5 ME. POWELL: May we continue?

& THEE COURT: Yeah, we can continue.

7 | BY MR. PCWELL:

a Q Pleass proceed, Wr. Waid.

9 A Thank you. 8o there were zerc distributions to MTC.
10 | There were no distributions in the first guarter of 2015.
11 | Upon my appointment and upon the Court's ruling in its March
12 |hearing where their 63 percent interest was no longer in a
13 | suspendad or segregatsed state, I commenced those distributions

14 | once again.

15 So for the Calendar Year 2015, there were gross
16 | receipts of $2,226,773. MIC's 55 percent pgortion, $1,447,406.

17 | I distributed to thew a portion of the funds which had been
18 | held and the totals for that year were 31,914,622,
19 If vou go to the final column where it’'s totaled,

20 | for the time period 2013, 2014, 2015, ther

&
<
0]
=
(]
I
o]
W
Al
|,-..A
ot
Mg

21 | income of $6,087,000. ™MTC's share of those —~ ¢of that income

22 |is $3,956,550.

23 Distributions made to MIC totaled $2,214,487 for a
24 |net still due and owing by the Trust of undistributed

25 | rovalties of 51,742,033,
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e} Thank vyou, Mr. Waid. Going back to the 2015 column,
you indicated you took over the Trustseship of the Trust in
approximately BApxril of 2015, correct?

A That's corrsci.

9} For the time period of Januvary, February and March,
with the understanding that Ms. Ahern was removed. I believe
the Court record reflects its approzimately ¥March 20, 20th or
?26th, do you have a figure as to what the income owing Lo the
Connell Trust for January, February and March of 2015 was?

A It’s not reflected in my report. My recollection is
somewhere between 3 and 40C,000. Your'll have to corrsct me if

I'm wrong.

0O Just to clarify, owed to the MTC Trust?
A That's correct.
Q Qkay. Mr. wWaid, do wyou, do vou recall providing me

with a figure for that time period Januvary, Fsbruary and March
of 20157 Do you recall providing me a figure of 3372,725.927
A As you state that numrber, I keslieve that to bs
correct.
o So just to make all of this clear. For the periocd
of 2013, the deficiency owilng to the MIC Trust was $181,135,

is that correct?

A That's corrsct.
o} For the Calendar Year of 2014, the MIC Trust was

owed 52,028,13472

g

AAPP 541




24

25

739

A That's correct.

O For the first quartsr of 2015 —-- representing
January, February and March -- the amount owing Lo the MTC
Tront was approximately $372,725.222 L e

A That is correct.

Q Based on my additien, the total for the time period

that we just discussed would be $2,381,99£.92; doss that sound
accurate to you, Mr. Waid?

A That is correct. In undistributed royvalties or
segregated royalties pursuant to the Court order.

0 So, Mr. Waid, then when yvou took over in
approximately late-March slash early-April of 2015, is it a

fair statement that approximately $2,281,294.3%2 should have

been sitting in a frust account for the MIC Trust?
A Yes.
0] And given vour testimony that a balance of

approzimately $1,742,052 is still owing to the MPC Trust, the
difference between the $2,531,924.92 figure and what is still
owing, that was distrikbuted to the MTIC Trust beneficiaries,
the movements [=ic] by vyvou, not Mz. Rhern, correct?

B That is correct.

0] I'd now liks to take vou to the time period, again,
where vou werse first appointed as trustse and then had the
ability to review the Wells Fargo account, Mr. Waid. This is

the time period in which [sneeze heardlthe guestioning is

SR TEG TR 2f § SOAST-8RgT

AAPP 542




1 |relating to as, as context. When you became appointed as
2 | Trustee of the Connell Trust, you reviewed ths balance of the

3 | Wells Fargo Trust Account at that time, correct?

4 A I did, ves. S
5 9] What was the balance at that time, approximately?
6 A I'm turning in the report to be accurate. It was

N

!

7 | less than $1¢,C¢0CG -- 9,000 and some chance. $9,9

11.55 was the
8 | total balance that was in the Wells Farge account.
9 O For clarification purposes, could vou explain for
10 tthe record where vou are, what you are currently looking at to
11 |get that figure?
12 A This is on page 4 of my Interim Trustee Report filed

13 [|under seal, fils stamwped July 6th, 2C15.

14 Q Thank vyou, Mr. Waid.

15 MS., AHERN: I'm raising my hand.

16 THE COURT: Yes. Yes?

17 . MS. AHERN: Is it possikle that I may have a copy of this

18 |even though it is sealed?

19 THE CCURT: HNo. No, it should ke in the --
20 MS. AHERN: Sorry I --
21 TEE CQURT: It should be in, in the records that you have

22 | from your Counsel. We're not golng to send anothar copy.
23 |Without --
24 M3, AHERN: I don't have a counssal.

25 THE CCURT: Right. But until we'wve got a signed

Ry B T b
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Confidentiality Agreement, I can't.

M3, AHERN: 2Znd I didn't have anything from Curt [sicl —--

THE COURT: Okay.

MS. ARHERM: -- for months.

THE COURT: But evervbody -- evervbody who has seen this
has signed a Confidentiality Agreement, so until we have a
signed Confidentiality Agresrent, I'm not going to order they
provide it. If, if vou core to some accommodation with Mr.

Moody after the fact, fins. But I'm not going to order it

Q

pending a Confidentiality Agreement.

MS. AHERN: ¥What does that msan?

THE COURT: It means that evervbkody who has seen this
document has agresd that it will be held in confidences and not
disclosed to anyone who has not similarly signed that

r an

[¢]

Confidentiality Agreement as a party, an attorney,
expert for one of the parties. Other people —-

M3, AHERN: 30 I am a party:

THE COURT: Right. But vou -

MS. AHERN: 3So what do I have to sign to receive a copy?

THE CCURT: You'll have to talk to Mister -- I have to
talk to Mr. Moody, after the fact, and he'll get you the
documentation.

MS. AHERN: Thank vou.

THE COURT: You het. Okav.

BY MR. PCWELL:
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O Mr. Waid, could you give me that figure again that
you had just read, for the record?

A £9,941.55.

o So, 13 it a falr assessment then that an amount
significantly short of the two point, $2Z,581,9%4.92 that

should have bkeen in the Trust Account, was not there?

hel

Let me answer it this way. When I was provided
copies of the Court orders, and I reviewed them prior to going
to the bank, I had an expectation, based orn information
provided to me by MHarguis and Aurbach, by vour firm, by Mr.
Warnick. I anticipatad going to the bank and sseing thosse
funds there. S0 I didn't have an independent assessment or
opinion to the matter. I just, I followed what the Court was
tracking, and I went to the kark and it was reported to me

there was $9,000 in the account.

0 Ckay. So more than $2.5 million was missing —-
A That is correct.
0 -- from the account? Are you aware of any

Justification for the withholding of approximately §2.5
million from that account?
A I have been longing to ask that question for some
time.
Col_oguy between Court and Counsel]

.} Mr. Waid, if you would turn to page 2 of your - of

the Accounting and Report of Trust Actiwvity from 2613 to 2015

EEs S I
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please, page 2.

A That's Exhibit £372

o Yes, Mr. Waild.

A Page 27

9] Fage 2.

A Yes.

G In this Accounting and Report of Trust Activity from

2013 to 2015 and vou'll see on page Z you have made a

jmy

statement that is: "What is clear is that MTIC did not receive

a single distribution of royalty income from the Trust between

June 2013 and Apxril 2013."
A That's corract, at line 20.
0] Is that what vour investigation has concluded?
A That is a factual and certain conclusion, yes.

)

Thank wvou, Mr. Waid. Going kack to the Trust
Account. When you took over as Trustee, was thers just one
Trust Account?

A No, there wsrs three Trust Accounts.

O Have wyou, and kased on your investigation, did you

)

ever discover why there wers multiple Trust Accounts
B I have not received an answer or a reasoning why.
Sometimes it's comron to have an Operating Account, a Holding
Account or an Escrow Account for future taxes and insurance
and other matters, if it's applicakle. So I'm not going to

say it's uncommon to have multiple bank accounts for an
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Operating Trust for a kusiness.

Y, In your opinion, would that have been applicabls
here given --

A Generally not. If I can be more specific. This.
Trust is designad as a Pass-Through Trust. So income is to
flow in and income 1is to flow cut. Distributions are to flow
out. And I would rot, under ordinary circumstances, sec 3
need for multiple»bank‘aCCOUﬁts here. It's a passive
interest, therefore, it lends itself to limited accounting,
limited legal work, limited other aspects. It could be a
fairly straightforward administration.

Q So just to summarizse your kelief on this then, there
effectively was no real reasoning as to why there should've
een more than just one account given the circumstances of
this Trust and how it operates?

A No.

Q Mr. Waid, duoring your investigation, what did you
discover, if anything, regarding Ms. Ahern's communications
with the oil companies after her removal?

A After her removal and upon Mr. Lerhard's appearance
in the case, there was an occasion I received a call from
Apache Corporation, after I had provided them with my Court
order indicating I was the Successor Trustes and that Ms.
Zhern had been removed, that there was an attempt by Ms. Ahern

to obtain information and to provide instructions.
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Apache was somewhat confused. They contacted me. I
then contacted Mr. Lenhard to investigate as to why ¥s. Rhern
would be contacting them, at all. A&And, thereafter, he assured
me that it would not happen again.

0} So if I'm uvnderstanding your testimony correctly,
after Ms. Ahern had keen removed by this Court, she still had
communicaticns with the oil companies regarding distributions?

A I kelieve there was an attempit Lo provide
instructions or other cowmunication. Apache was concerned
because they saw my Court order that that portion of the
Disbursement Department, that whom she had contacted. So
they, in turn, called we and said, "Why are we receiving
instructions from her, what should we do?" I told them to
stand down, take no action; I would contact her counsel. I
did so. I called Apache back and indicated that they are

instructed to follow th

¢4

Court order and nothing more, and
they agreed.

O When you had this discussion that you previously
mentioned or discussions with Mr. Lenhard, did he provide any
explanation as to why Ms. Ahern --

A No, he did not.

O —-— had taken this action? During your
investigation, did vou discover that thers were multiple
accounts holding trust assets?

A As I testified just a few moments ago, we found
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accounts in Texas; we found accounts in St. George, Utah, and
we found accounts hers in Tas Vegas. I3 Bank was one of the
accounts in addition to the Wells Fargce and Chase.

o] Mr. Waid, vou just mentioned in your testimony there
was multiple accounts. During your investigation, did you
find at any time -- let me rephrase that guestion. Did you

find trust funds were ssgregated, 1n any way, in these Wells

~)

Fargo accounts

A No. If vou're asking as outlinaed by the Court order
and specified, no.

MS. AHERN: Could vou repeat the gusstion, please.

MR, PQWELL: I can't rememrber what I —--

THE CQURT: Were the funds hsld in any kind of s=gregated
account? And Mr. Waid’s response was, "Ho."

M3, AHERN: Thark yon.

BY MR. POWELL:

0 M. Waid, to yvour knowledge, was there a Court
imposed obligation to ssgregate the Trust funds?

A Legal minds way differ, but my interpretation ¢f the
Court order was that, yes, thoss funds were to be held and
segregated, safeguarded. BAgain, however, you want to descrike
them. But they should’ve clearly been sarmarked and
protectad.

o Are vyou aware of any Jjustification for not having

done that, by Ms. Ahern?

8889
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A No, I am not.

MR. POWELIL: Your Honor, I'd like to ask the Court to
take judicial notice of a conclusion reached by this Court in
its order regarding Motion for Rssessment of Damages,
Enforcement of the No Contest Clause, and Surcharge of Trust
Income dated September 13th, 2016, in which this Court
concluded that Ms. Ahern, as Trustes, did not comply with the

hare of the Trust that

2]

Court order to protect the 55 percent

]

was to be sagregated under the terms of the Trust for the
movements [sic], Ms. Montova and Ms. Bouvier.
BY MR. PCOWELL:

O Mr. Waid, in your previous testimony you indicated
attempts to speak with Ms. Ahern about her different
transactions involving the Trust account or accounts.

A Yes.

o So, would it be a failr statemsnt that you made

multiple attempts to discuss thesse issues with Ms. Ahern?

D
6y

A I believe T can answer that by saying I madse
multiple attempts, in the initial stages between her
representaticn by Marguis and Aurbach and the time frame that
they withdrew from the case, and Mr. Lenhard and Ms. Peterson
were appointed, Ms. Ahern and I had a couples of phone
conversations.

Thereafter, I attarpted to work through counssl and

we made multiple efforts, as this Court is well-aware, to

VR ERSCEE
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1 | schedule, reschedule, order, and reorder the deposition. Mr.
2 |TLenhard and T had a mzeting with Ms. Ahern, once in his law

3 | firm to discuss general matters, not account specifics, then

4 |we had a follow-up mesting some months later in her home in

5 | Mesgquite where she resides today.

) Other than those actions, the most recent, as I

7 findicated in my report, were the well-check that T attempted

8 | to perform just a couple of weeks ago.

9 9} If we can just talk about that briefly, Mr. Wade.
10 | In your —-- in the Accounting and Report of Trust Activity from
11 | 2013 to 2015, if vou would turn to pagse 3 and let me know when
12 | you're there.
15 A I'm there.
i4 0 Ckay. You will see a statement that vou have made
15 | that says that on Saturday, January 21lst, 2017, the Successor
16 | Trustee coordinatad and participated with the Mesguite Police
17 | Department in a well-check of Ms. Ahern. That remains a

18 | correct statement, Mr. Wade?

19 A Yes.

20 ) What was your purpose of visiting Ms. Ahkern at

21 | that -- on that date?

22 A Ag I previously indicated, Mr. Lenkard had not heard

23 | from her and I was personally concerned. I have ongoing
24 | fiduciary responsikilities. There ares still funds availzsble

25 | in the blocked funds that the Court ordered me to pay for
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1 |health and other medical issues and well-being matters.

2 2nd, notwithstanding, my repeatad reguest to Mr,

3 | Lenhard and his firm to assist me in that process, they were

4 funable to deliver those. I knew this hearing was pending. L
5 | knew Mr. Semenza had not been retained. And so, based on my

6 | discussions with Mr. Lenhard, we decided a well-check would be
7 tappropriate. T had atterpted to phons her to no answer. And
g | I proceeded accordingly.

9 o %o when you made this wisit on January 2ist of 2017,
10 | your intent was to speak to Ms. Ahern face to face?
11 A Yes, for the purgosses of discussing what her nes=ds
12 |may be, to discuss the upgoming hearing, and that -- given the
13 | fact she's not represented by counssel, numsrous sattlement
14 | efforts have been made, failed, and reinstigated [sic] and
15 | failed. &and I, candidly, wanted to give it one last shot.
16 o Were you successful in speaking with Ms. Ahern on

17 | the date in guestion, January 21st, 20177

18 A No, I was not.
19 o Why not?
20 A T think the kest way to describs it is, is when the

21 |officer was finally able to cet Ms. Ahern to come outside, she
22 | demanded that he arrest me for trespassing and asked him to

23 lrempove me from the propsrtvy. He then went into the house and
24 | spoke with her for a perisd of time.

25 Az I put in my report, he determined that there was

SRS RSCTL Srit b
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food,

well-check, and indicated that she did not want to spzak to

me .

additional information at his request and I left.

attempted to speak to Ms. Ahern at was 111 Paradise Parkway,

Mesquite, Nevada, zig code of E9CZ772

L.y That's caorrect.

O To the best of your understanding, is that where Ms.
Ahern currently resides?

A Yes.

O Mr. Wald, as part of your agcounting and report -- I

believe it is Exhikit A. If vou could turn there and let me

know

me?

Ahern, we're talking Exhibit A on the Accounting and Report

submitted by Mr. Waid, on Fekrvary lst, 20 —-- 2C617.

RO
-

clothing, shelter, the normal things that occur in a

So the officer left, concluded his report. I provided

O Ckay. 2&nd the address of the property that you

when you're there.

A I'm there.

MS., AHERN: Could you repeat the exhibits, please, fox
I did not hear it.

THE WITNESS: Exhibit A,

MR, POWELL: Exhikit A.

MS. AHERN: Exhibit A, apple, A?

THE WITNESS: Yes, ma'am.

MS. AHERN: Thank you.

MR, POWELL: Just to ke clear for the record and for Ms.
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BY MR. PCWELL:

Q ¥r, Wade, as you've included what I believe to be
withdrawals from the trust account, I'd like to ¢go thrcouch
these with you in-depth. and I'd like to just start in the
same order that theyv’ve heen listed. Can you give me, under
the category -- let me clarify. You -- on the left-hand side
vou have a column that says, "Tyepe". Do you see that, Mr.
Waid?

A Yes.

o} You then proceed to have a zolumn that says, "Date".
You then have a colurn that savs, "Account™. You then have a
column that says, "Split®. And you, lastly, have a column on
the far right that says account - says, "Amount.™ Do you sesg
all those, Mr. Waid?

A Yes.

O Ckay. I'd like to go through each of these by —— or
approximately each of these through type.

A Yaes. These are alghabeticsl. Thay wars not
designated by a type.

O Ckay. Mr. Waid, starting with American Express. It
looks like there were transactions, withdrawals, or payments
from the trust account or accounts -- I'm not sure which -- of
55,000, $10,000, and 3%10,000. S0 by my math, that would be
$25,000. With that in mind - Fr. Waid, did the Trust ever

have an American Express account associated with it, based on

RIS
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vour investigation?

¥y Yeah,

During ry tenure as Trustees, I have not found
any accounts with American Express. No. In the Trust name.

9

would be payments to Awerican Bxpress totaling

A No.

O ~- from the Trust account?

2 No.

MS. AHEERN: I'm sorry. I had to cut out the call.

THE CQURT: All right. Thank you.
BY MR. PCWELL:

Q Under the next category or type, I will say,
Zmerican Patrols, Mr. Waid, do vou ses an expenss for §1000°7

A Yes,

o Can vou explain to me, if vou know, bassd on your

investigation,

from the Trust ta American Patrols?

A It remains undeterminsd.
O Based on yvour investigation,

what exactly is American Patrols?

A

o

would regulre &

A

Q

S¢, do vou have any understanding as to why there

Ly

25,000 —-

what was thig charge to the Trust or payment

have you discovered

I believe it to ke a security company.
Would there ks any asset held by the Trust that
segurity company?

Not here in the State of Newvada, no.

The next one is Rank of America for $2,0400. Has

BOg-der-ghes
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your investigation revealed any understanding of why there was
a payment to Bank of America for 32,0007

A No information was availlable.

e Does the Trust -- or has the Trust sver had a Bank

of America Account that you're aware of?

A Not as I determined.
o Rarbara Shorts [phonetic], based on your numbers,

there are payments of approximately 23C0, 3,00C, 3,0C0, and

8600. Do you see that, Mr. Waid?

A Tes.
0 Who is Barbara Shorts? I'm sorryv. Let me rephrase
that. Did your investigation ever determine -- did you come

across the name Barbara Shorts in your investigation?

A Yez. &And if vou go to page 3 of the same report,
there is Shorts Consulting. Thers were two other payments,
35,000 and $31,200. I attempted to contact Barbara Shorts.
she's -- we found her on the internet. &and she's a marriage
and family therapist.

Q Any idea as to what a family and marriage therapist
would have to do with this Trust?

A No, I do not.

9] So, Just to clarify for the r=cord, Barbara Shorts
and Shorts Consulting ls, effectively, the same payee?

A I kelieve 59, v2s.

9] Next payment is to Breath of Life Systems for

PR RS QT B AT E9D
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1 | approximately Jjust shy of £320C. You see that, Mr. Waid?
2 L Yes.
3 0 Based on your investigation, did you ever come

4 lacross the name Breath of Life Systems?

5 A I believe —-- ves.
6 Q What is Breath of life Systems?
7 2N T do not know definitively. T beslisve it to be a

8 | charitable organization of some kind or a relicgious
9 |oxganization.
10 Q Would either a religious organization or a
11 | charitable organization have anything to do with —-
12 THE WITNESS: Sorry., There's a runner. It's in the
13 fchair. J[Runner entersad courtroom and exitsd].
14 | BY MR, PCGWELL:
15 Q Sorry, Mr. Waid. Let me recalibrate here., Would a
la | charitable or religious organization have anything to do with
17 | the Trust, to your knowledgs?
18 A Pursuant to the tsrms of the Trust, there are no
18 | provisions for charitakble donations, even within the
20 |discretion of the Trustee, as I read the Trust. It's a
21 |Mandatory Distribution Trust. And as such, there's no
22 |discretion for any such activity.
23 Q Mext ons is Brennan ILegal Counsel, 32,0CC pavment €o
24 jthis entity. Did your invest —- did vou -- during vour

25 linvestigation, did vou come across the npame Brennan Legal

SR IERG T AT-ggs
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Counsel?
A Yes.
I'm not sure.

He or she.

Bhern at some pgoint.

O Mr., Waid, 1if vou
yvour breakdown, 1f you --
MS. AHERN: I'm sorry.

had to shut off the phone.

THE CCURT:

BY MR. POWELL:

o Mr. Waid --

A Page 37

O ~- on the last page ~- are vou on the last page?

A Are you on page 3?2

O I'm sorry. I deon't have it --

A Of the exhibit or the narrative?

Q Exhibkit B. Exhibkit B. I'm sorry. Exhibit B of
the -- associated with the accounting. The last page. I'm
gsorry, A, looking at A. Sorry. Page Z, yes. Sorry. I've
got different pagination on wine. There is a name, Shauna

Brennan, that appears a -- looks like a check for §5,000.
A That's correct.
0 Is Shauna Brennan -- 1f you're aware, based on your

investigation, would

Brennan Legal Counsel?

T believe she was

Thank vou.

Shauna Brennan bs ths

former counsel of Ms. Ahern.

The firm Brennan was counsel to M

[$2}

-

would turn to that last page in

I had to shut off the phone. I

same entity as

Fe-gBus
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1 A I believe it to ke s0. Yes.
z M5, AHERN: ©Oh, good God. I'm sorry. I had to shuat off

3 | the phone, again.

4 THE CCURT: Uk-huh. Thank yosu.

5 MS. AHERN: I'm sorry.

6 |BY MR. POWELL:

7 O Mr. Wald. Now we're golng to Burkes Security. It
8 | looks like there was a payrent via check for 330,000 ——

9 15$30,400. Do you see that?
10 A I do.
11 9] In the course of your investigation, did vyou come
12 lacross the name of Burkes Security?

13 2 Yes, Burkes Sscurity and Darryl Burkes [phonetic]l, a
14 | few lines down. There's an additional 5,C0C0 paid. I beliewve
15 | them to be the same individual.

16 o and did your investigation reveal what services wers

A

17 fprovided by Burkes 3ecurity and/or Darryl Burkes?

18 A The kest T can determinas, bkasad on interviews with
19 |bank tellers, other individuals, 1s that ¥Ms. Ahern had a

20 | personal bodyguard, and Mr. Burkes perhaps filled that role.
21 |And 1t was expensed to the Trust. But that is speculation on
22 Imy part. 1 was unable to confirm that.

23 O So just to elarify, as to sscurity, this Lopic of

24 | security, there would ke nothing that vou'rs awars of that yon

25 | discovered in your course of yvour investigation that would be

i35
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an asset of the Trust that would reguire security, correct

B That's corract,

02 Turning to the next item, Century Lirck. There is a
51000 chec

A I kelieve there's a notation in the -- on that memo
line of telephone expsnse.

O Rased on the course of vour investigation, would
there have been a need for the Trust to have a telephone
expense?

A No .

MS. AHERN: I'm sorry. I can't hear you. Can vou
repeat?

THEHE WITHESS: I szaid, "No".

MS. AHERN: I - before, before that, sir.

THE COURT: The guestion, Mr. Powell. Can youw repsat the
guestion?

MR. PCOWELL: Sure.

RY MR. POWELL:

0 Mr. Waid, was there a -- I'm going to paraphrase I
guess. Was —-- based on your investigaticon, would there have
been a need for the Trust to have a phone expense?

A No, there wounld not.

ME&., AHERN: So what I think I just heard, becauss 1
really don't know — really don't know. Good heavens. I'm

sorry. I don't know why this friend keeps calling me but she
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does. A thousand dollarse in the name of the Trust to have —-
T don't know what vyou're talking akout and T can't hear it.
Can you please explain again, slowly and loudly? But not too
loud, I'm having a trouble. I'm sorry.

THE WITNESS: There's a line item that was paid to
Century Link in the amount of $1,000. And I responded that I
did not feel, in my opinion, it was a either justified or
necessary expense for the Trust to have a separate telephone
line or account.

BY MR. POWELL:

0 Mr. Waid, Cyrus or Cirrus Aviation Servicss, thers
are expenses of $£23,16(.60, and also another expense for 70 —-
$7,709.91. Do vou sees where I'm looking, ¥Mr. Waid®

A Yes.

Q Under the split column, it claims that it is an
airline expense on both of those.

A Yes.

O Through the c¢course of your investigation, did vyou
discovery the name of Cyrus or Cirrus Aviation Sexrvices?

A I did. And then also, 1f you look at Expert Jet
Charter Service, ig a number of line items down, in
alphabetical order, for $53,000. I detsrmined that the Trust
expended, if you add those thres, approximately 80 -- or yeah,
just over $3(0,00C in private jet charter servics. I spoks ta

the companies and those were, in fact, for private jet charter

SR o]
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services.

; Were you akle to confirm that those wers for Ms,
Ahern?

A That is correct.

9} Mr. Waid, in all the years that vou've served as a
Trustee, have you ever charged a private charter to fly
anywhere?

B Not in my capacity as Trustee, no.

0} In your opinion, would that ke reasonable to fly a
charter plane as a Trustee?

A Not as it relates to the Conngll Trust.

9 Ckay. Mr. Waid, next item, City of Las Vegas 3Sewer
Services. There is a expgense for $612 under your split

column.

where I'm looking?

It states that it is a utilities expense.

A Yes.
0 ar this pericd in tims, check b

dated 12/31/14,

Vegas, Newvada?

A
records,

the next item,

check isgsued the same date,

$7,000. And

property; do you see that, Mr.

: m"‘ivsc by

3

8902

did the Connell Trust

12/31/1¢%,

on vour split column,

QW

Not pursuvant to wy investication of

Clark County

for

Waid?

it savys taxes

Do you 3ee

eing cut, apparently

any property in Las

real propsrty

AAPP
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A That's correct, ves.

) Based on your prior testimony, around this time
period, December of 2014, if I'm understanding you correctly,
the Connell Trust did not own any resal property in Las Vegas,
which would ke in Clark County, Nevada?

A That 1is carrect.

MS. AHERN: I'm sorry. Can you repeat that again? The
hearing 1s very bad at this point.

THE COURT: The frust did not own any property in Las
Vegas —-—

MR. PCWELL: Cr Clark County.

TEE COQURT: -- or Clark County, for which property taxes
of $7,000 would ke dus.

MS. AHERN: Thank vou.

THE WITNESS: Mr. Powell, for Ms. Zhern's benefit ~- I'm

certainly not telling you how to handle your guestioning, but

for her benefit, knowing she'll receive this in advance —-
THE COURT: It's kesen erailed to her.
MR. MOODY: She's already got it.
THE WITNESS: Faerhaps —— I'm willing to stipulate to

nost of your questions, kecause I believe the answers are all
going to be the sare and --
MR. MOODY: Okay.

THE WITNESS: ~— w2 gould a

o3
&R
H
m
o
W

any particulars you may
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MR. MOODY: Okay.

THE WITNES3: I offer it as a suggestion.

MR. POWELL: Yeah. Let me see if I can go faster, Mr.
Waid because I do want. to gst --

THE CCURT: Yeah. We'wve bean going about two hours and
we can take a kbreak. And then vou can see what you could do
to figure out how to -~

MR. PCWELIL: Ckay.

THE COURT: -- categorize thess.

MR. PQWELL: Sure.

TEE CCURT: So wea'll just take a — it's 3:25 now, so
we'll come bagk in 10 minutes.

MR. PCWELL: Ckav.

THE WITNESS: Thank vyou.

[Recess at 3:24 p.m.]
[Resumed at 3:41 o.m.}

THEE CCURT: &1 right. So we're going to go —-— ready to
go back on the record.

MR. POWELL: Your Honor, just very briefly.

THE CCURT: Ms. Ahern - just give me a moment.

MR. POWELL: Ch, okay.

THE COURT: Axe we ready? Ckay. 3o, Ms. Ahern, we're
getting a lot of feedback on our end and we think it might be,
the sound that we'rs hearing that's making it difficult for

the recording, might be vour bird. o vou have a bird?

RSO For-ghas
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MS. AHERN: Yes. Yes, I have a bird but she's outside.

THE CQURT: Becauss we're getting a chirping kind of
noise.

.. MS, AEERN: Well, let me go closs the front door, —maybe
vou won't be akle to hear her.

THE COURT: Let's give that a shot. Yeah, thanks.

[FPause]

MS3. AHERN: &1l right. I hope that's better.

THE CCURT: Thank you. Yes, ves. And do you have your
phone on mute now, maybe, or vibrate or something so that we
won't get the phone calls and we'll gst through this. We'd
appreciate that. Thanks very much.

M5. AHERN: Uh-huh.

TEE COURT: &1l right. Thank you. ©Okay. So I believe
we were -- Mr. Powell, vou were golng to take z look at mayvbe
being able to categorize or —-—

MR. POWELIL.: Yee, Your Honor, and —-

THE COURT: -- some of the questions.
MR, PCWELL: -- before we get to that step, I think I
missed a step. I'd like to wove to admit -- I think the

foundation has already been laid.

THE

P

CURT: No, that's —-- we're still hearing it. We're
atill, if --
M3, AHERN: We're still what?

THE COURT: It's a very loud sgusaking or chirping kind

8905
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of a sound. Do vou hear 1t on your end?

M5, AHERN: No, I do not.

THE CCURT: ©Oh, veah, it's -—-

MS. AHERN: I do mot.

THE CCOURT: It's very loud and it's interfering with our
reception on this end. Emmm. Okay.

Kerry, mayke yvou can email the IT guys.

CCURT RECCRDEERE: I will, Judge.

THE CCURT: Thank vou.

MR. POWELIL: Your Honor, as I was saving, I think I
missed a step. I think the foundation has bsen laid. The
Movants would like to admit what is marked as Exhikit 43 into
the record, Ycur Honor, which is -~

THE CCURT: Well, it's filed.

MR. POWELL: Yeah, and that's why I wasn't sure if it, if
we need to. I just want to wakse sure I didn't skip anything
that needs to be taken care of. It i1s a filed document so —--

THE COURT: All right. Sg 1t'll k= admittad.

MR. PCWELL: Gkavy.

BY MR. PCWELL:

o} Mr. Waid, in an effort to go through your exhibits
A, I believe quicker. Going through the rest of thease
statements, I do want to discuss some of them, the different,
what we are calling typss.

Could you summarize for me, out of all of these, are

Sl
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1 [ there any of these that vou have determined through your

2 linvestigation, to ke legitimate expanses that should have besen
3 |paid from the Trust?

4 B Yes. My determination, kased on reading the Trust,
5 |understanding the nature of the Trust assets, understanding

6 | the relationship between the other co-royvalty holders as a

7 | Passive Trust, my kelief is, the only expenses appropriate

g |would he property taxes aszsociated with the ranch itself, the

9 Yad valorem and other taxes assessed by the State of

=

exas on
10 | the royalty interest.

11 So real property taxes, a rovalty tax, which is

12 | related to the real estate and the rovalty therein, and

13 tinsurance pavments related to the property itself. Those as a
14 |practical are the primary. There are always limited legal and
15 | accounting services, as neseded. However, I would view those
16 |to be fairly di mirnimis, becauss although the Trust has its

17 jown separate tax ID nurber, 1t is a taxpaver.

18 It should zero out the preparation of the raturn for
19 ja Trust even of this size, whetbef it's a dollar in royalty or
20 |a hundred milliorn in rovalty, if it passes throuch, the return
21 1is guite simple.

22 It's -= I've done them in a nurber cof other Trusts
23 | where 1it's less than a thousand dollars a vear. So, to put

24 | that in context, only appropriate expsnses are insurancs

25 [related, legal and accounting where appropriate.
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Q Thank vyvou, Mr. Waid. Just so we can keep the record
very clean on that, could vou pleases point out Lo me, basad on
vour last statement, what ewpenzes in this list we would be
talking about that yvou would deem to be justifiable under
those categories?

Tor example, I see an Upton County Appraisal
District charges under your split. Explanation it says,

Ytaxes—-property", are we talking -—-

A Yes.

Q -- those three paymrents?

A Yes.

O Ckay. Just for the record then, would we ke talking

about $3,200, $65,00¢, and just shy of $25,0C0, corrsct?

A Yes.,

O Qkay. Also, Mr. Waid, I se=s a payment to the
Internal Revenuse Service of $35,00C0. It says on there —-
under your split category, it says, "Income Taxes"™. Did your
investigation reveal phat this was a paymant of taxss for the
Trust or payment of taxes for Msz. Ahern, individually, given
yvour testimony that this was a flow through entity?

A I can only conclude that it was not applicable to
the Trust because the records received from the IRS directly
gshowed no credit to any pavment mads in the amount of $£55,C0C
to an associated tax liakility of the Trust.

Not having the benefit of interviewing Ms. Ahern, I

Fi- s
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can't determine where that 353,000 was credited to, because
the IRS did not release the information on anyone elsa's
account. But there's, there's no link. The money left the
Trust, but it wasn't to the Trust kensfit.

o} So based on yvour limited knowledge, then, your --
would 1t be fair to say that your conclusion then at that
coint would be that it -~ wyour belief would be that - would it
~that would have had to have been a pavment, or would have
been a payment by Ms. BAhern for her psrsonal income taxes from

the Trust?

iy I think it's a reasonakble conclusion.
o} Thank vou, Mr. Waid. Are there any other expenses

on here that, again, you belisve would be Trust reslated and
appropriate expenses?

A Gammett & King o»r Larry Pruka, therse are a few
accounting firms that T noticed in thes history of payments,
but again, the amount should be fairly small and limited in
nature.

O Mr. Wald, as to Gammett & King, I see an ezpense
here of $5,000, a date of payment of February Z4th, 2014.
Based on your investigation, would this payment have been for
the Marguis Aurbach accounting that was submitted to the

Court?

A I believe that to ke correct.
0} Ckay. Mr. Waid, I'm goling to try to expedite this

R SRS CE I e
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as fast as I can, but I kelieve that there are a few of these
entries that we do reguirs further discussion on, so I beg
your pardon and patience with me in going through these
quickly.

Mr., Waid, on what iz your -- on what is page 1,
there is a payment to David Mann for 510,000 ccourring on
11/14/14. Do you sse that, Mr. Waid?

B I do.
O Based on your investigation, who 1s —— did you

discover a David Mann involved with the Trust?

A Yes.
O Who 1s David HMann?
A He's the same individual as Jamses Mann on the

tollowing page. There's a total of $125,0C0 there and David
Mann $10,000. I believe it's the Marn Law Firm who rsceiwved
the money, becausse Mr. Mann confirmed to me he receivad
approximately 8135, 0¢0.

0 Rased on your investigation, was Mr. Mann conducting
any business that was keneficial to the Trust?

A Not having received the rescords yet and Judae
Johnson's ruling in that matter, I haven't been able to see
all of his unredacted killing statements, bkut my -~ what
documents I have reviswed, I find no benefit to the Trust. It
was primarily litigation based. I can't say that it providsd

any benefit.
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Q Would that litigation ke -- would that litigation be
concerning this current litigaticn invelving the movements
isic] and M¥s. Ahern?

A Yes. When I -- when I answer your guestion about a
legitimate or appropriate Trust expense, I answer Tthat in
terms of business operations and administration of the Trust.

When I reference the litigation, I'm referring to
disputes amongst beneficiaries or trustees
I segregate those and characterize them as different types of
legal expense.

o Ckay. Thank vou, Fr. Waid. Doug Edwards, a $10,000
payment to him on 1/26/2015.

gLy Unable to determine. There are a lot of Doug
Edwards in town. There's an attornev by the name of Edwards.
I could not determine any -- with any specificity who ihis
Edwards was.

Q Is it your conclusion then that this expense would
not have been related to General Trust Administration?

A That's correct.

9] Ckay. Forensic Specialists Limited, a payment of
$9, 600 approximately dated 1(¢/27/14. What does your
investigation revsal as to who Forensic Specialists Limited
1s?

A T helieve that was related to the Will contest and

other -- it coincides with Handwriting, LLC for $53,000 for —-

i-an
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veah, 5,477 and other expenses related to litigation not
directly related to the Trust business interests and rovalty
pogsitions.

Q Jagson. Collins?

A Best we can ascertain from interviews with various
individuals, that Mr. Collins was a persconal assistant or a
bodyguard, or perforrmed soms measure of service for #Ms. Ahern
directly.

v} Dropeing below Mr. Collins, Jeffreyv Burr Law Firm,
expenses of 50,000, 0,000, and 125%,C0C. What was wvour
investigation revsal abkout pavirents to the Jaeffrey Burr Law
Fixrm?

iy Without disclosing attornsevy-clisent privilegs
information, the Burr firm indicated that --

MR, MOODY: Then, I would ask you not to revsal anvthing
about what the Burr firm said.

THE WITNES3: Okavy.

BY MR, POWELL:

O I understand your concern, Mr. wWaid. Was it a
legitimate Trust expenss, in your opinion?

A No, it was not. And if T can clarify, The Burr Firm
did speak to me, but they informed me, at the bsginning of the
conversation, we will not reveal any attornsy-clieant
information. Is it permissible to explain what they did tell

me '’

SR EESGEE
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MR. MOODY: As long as vou're confident that thev told
vou information that was not attorney-client privilege I'm
satisfied.

TEE WITHNESS: Yes. And their answsr, when I questioned
the fees and the relationship and the history, was that 1t was
primarily related to this Trust dispute, not to ¢il and gas
interests and other business of the Trust, as I previously
characterized the two different types of legzal fees.

BY MR, PCWELL:

9] Mr. Waid, were vou aware, in vyour review of this
Court's record, werse you awars, at any time, that the Court -
thig Court had prohikited the payment of attorney’s fees from
the Trust account, that was to be segregated for the MIC Trust

beneficiaries?

n

[es)

A Yes.

MS. AHERN: Could you repeat that gusstion, please?

MR. POWELL: Did this Court order at any -- was Mr. Waid
aware at any time of this Trust ordering attornay’'s fses not
to be pald from the 6> percent of the Trust to be segregated
for the kenefit of the MTC Trust beneficiariesgs? His answear
was: Yes, he was aware.

MS. AHERN: I apologize. There sesms to be a static
break so that I can’'t hear ths gusstior. Can you try onge more

time for me?

TEE COURT: Mavke if vou speak right into the microphone,
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Mr. Powell.

MR, POWELL: The guestion -— is that too louwd?

MS5. AHERN: MNo, ub-uh, no.

MR. PCWELL: Ckay. Ths guestion I had asked Mr. Waid was
whether or not he was aware of any order from this Court
prohibiting the use of funds representing the 65 percent that
was Lo be segregated in the Trust account for the benefit of
the MPC Trust heneficiaries, and prohibkiting the payment of
attorney’'s feeg from that Trust account.

And Mr. Wald responded: Yes, he was aware of an
order from the Court. Understood?

THE CCOURT: You can continue.

MR. PCWELL: Ckavy.

MS. AHERN: Yes. I think -—— I beliewve, if I played it
back, attorney fees -- for any attornzy fszes not to be paid
from this, the Trust &5 percent of -- is that a vyves, it could
be paid from 65 percent for attorney fees or notl? And what
attorney fees are you talking about?

MR. PCWELL: I don't know how to respond, Your Honor.

THE COURT: Ckay. The fees that we are currently talking
about are those paild ta the Jeffrey Burr Law Firm. The
question was whather there was -- at the time of payment of
these faes there was a limitatiosn placed by the Court on
payment of any attorney's fees from the €3 percent portion of

the Trust, the MTC 65 percent. And the answer to that was:

SRR G S
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there was such a limitation.

THE WITNESS: I'd like to clarify my answer if I could.

MR, POWELL: Yes. &although I was going Lo ask, Your

Honor, may I present Mr. Waid with a document that maybs he

can look at to mayke refresh his memory, use that? It's

already been provided to the Court. It's already been filed

with the Court, so I'm not really offering it as an exhibit,

I'm just -- I wanted to discuss i1t briefly with Mr. Waid, is

that — mayvy I approach, Mr. Waid with that?

THE CQURT: Certainly.

MR. PCWELL: Thank vou, Your Honor.

BY MR. PCWELL:

0] Mr. Waild, I've just handed you the order granting

Petition for Releass of Trust Funds for the payment of

administrative expenses, insurancs pramiuvm --— INSurance

premiums and taxes attributakle to Trust propsrty. Do you
have that in front of vyou, Mr. Waid?

A Yes.

Q As vou can seeg, that document was filed on May ——
I'm scrry, May 16éth of 2(14. Mﬁ. Waid, if wvou could turn to

page 3 of that order under the heading, “Ordexr”.

A Yas.
O For the saks of time, I will read what I'm referring

to. Under the heading -- under Section 1 under the Orderx

section states,

- g
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"During the pendency of this action, the income
tax including quarterly estimate -- guarterly tax
estimates, ad valorem taxes, property insurance
premiums, and the administrative expenses of the
Trust, including professional fees for acgcountants
for services rendered on behalf of the Trust, but
rnot including attornev's fess incurred, hersin, by
Eleanor as Trustee, or otherwise, shall be paid on a
Lro rata basis.

To wit, 35 percent of such expenses shall be
raid from the Eleanosr's share of the rovalties and
surface rent by Eleanor, and 65 psrcent of such
expenses shall be paid by Eleanor, as Trustes of the
Trust, Irom the amount held in trust per the ordér‘"
Mr. Waid, would this -- does this document -- let me

rephrase that. Would this be the document that you reviewed
to lead yveou to the conclusion that vou had previously stated
in your testimony, that vou were awars that there was a Court

order prohibiting the use of those Trust funds for the payment

(3%

of Ms. Ahern's attornav'’s fees
A Yeg.
Q Ckay. I'd like to Jjump brisfly, Mr. Waid, Marquis

Aurbach Coffing heading, if vou'rse Lhere.

2y Are vyou kack on —-
0} Sorry, I'm back on vyour Exhibit A of your Accountin
Y 3
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and Report. Sorryv.

& Yes.

O Okay. Do you see that Marquis Auvrbach Coffing
heading?

A I do.

9} There were expenses of 15,000, 21,782.28, 21,000,

30,000, $394.22, and then $75,G00.

A Yaes.
o Just to make clesar for the record, thess expenssas
were deemed to be -- did vou determine any of these expenses

to be reasonable or justifiakle, I gusss, expenses that weare
charged to the Trust?

A I think the record reflects that I brought this to
the Court's attention in prokably mid-Z415, after my

appointment, and we had a dis:

n
(W

uasion akbout potential
disgorgement of feesg because of the viclation of the Court's
order as I saw it. A&nd we affectively tabled that matter, and
our focus has been on the unpaid royalties to the MTC Trust.

Q Mr. Waid, if vou look at the dates of those payuents
and you compare them to that order that was just read, thesse
payments occurred after that order was entered, correct?

A That is correct. And for the most part, for all thes
other fses that were incurred'as reflected in this report as
well, many of them.

0] So just kriefly, to clarify for the record, that

PSS EES
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would include then the payment of $1235 to James Mann, that was

made on 10/24/147

A

2

A

Q

$10, 000 made on Noverber 14th, 2(¢14?

A

Q

$125,000 to the Jeffrey RBurr Law Firm?

A
Q

guick.

just discussing, could you put that kack in front of you?

A

Q

the right-hand side of the first page, the date of that

hearing was April 22Znd, Z0147

A

Q

Jeffrey Burr Law Firm oc¢curring on May 38th, 2014

A

Q

would have heen mads, the payment on May 5th would have been

aftexr

The order granting Petition for Releass that we weare

Mr. Waid, do vou ses that the day of that hearing on

would that have been after Ms. Ahern would have been

115

£125,000.

€

That would include the pavment to David Mann of

Yes.

Would that then also include payments of $60,000 and

Yes.

¥r., Waid, if you could just go back priefly, I'1ll be

Yes.

<

3

Yes.

In turn, the payrent of $30,0080 of legal fees to

(RS

IR

25,

w
O

based on the hearing date and wher that ruling
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aware that that act was prohibited of paving Trustee's fees
from the Trust? TI'm sorry, attorney’s fess from the Trust, to
the best of your --

A Not my placse to make a judicial determination but,
ves, I'11l agree that they occurred after the date of the
Court's order.

O Let me rephrase that then. If you were acting at

that point in tirme, would vou have made that paymen

ot

ey I would have asked the Court for an ordexr
authorizing the pavment.
9] Moving on, Johnson & Associates pavment of §5, C0C,

320,000 and £35¢,000.

y:y In 2013, ves.
O Correct. Just to ke clear, your determination was

that these were not legitimate expensss rslating to Trust
administration?

% I made what I would characterize as an exhaustive

o

effort and commenced legal action to determine Mr. Johnson's
involvement and the appropriateness of those feesz. Based on
my investigation of other counsel, my discussions with Apache
and my discussions with Mr., Johnson, for that matiter, as Lo
work that was performed for Eleansr individuoally and the

Trust; and he simply refused to cooperate with my requests.

o~

; Ckavy.

A So I can't make a definitive determination.

AT RBRS
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Q If my memory served me correct, you attempted to get
Mr, Johnson's records in Texas and ultimately vouir wars
blocked, effectively? Mr. Johnason was challenging your right
to have those rscords?

A Well, I want to make it very clear for the recgord
that, in my practice, when 1'm appointed by courts, I usually
leave the attorneys and the accountants in place becauss they
are the most knowledgesable. 1 attempted, literally, on the
first dav I was appolinted, I invited Mr. Johknson to provide an
updated engagement agreement so that I could continue his
representation, protect the privileges and keep a continuity:
and I didn’'t want to reinvent the whesl or expend unnecessary
fees in starting over with new counsel. He rafused.

And from that point on, he refused Lo cooperate and

provide me any information, s2 naturally I was suspect.

0] Did Mr. Johnson give you any sxplarnation of why he
was refusing? {[Background noise louder].

A No .

0O Kingdom Title Solutions, a payment of $75,60C. In
your investigation, what did vou - what did vou determine

Kingdom Title Solutions to be?

A They ars a title real estate based company. I —- at
some point I think it's important for the Court te know, I
could have subpoenaed and issued us -~ had a svbpoena festival

and cgone after all of these companies for their regords. 1
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Just ultimately deemed it not prudent with Ms. Ahern not
sitting for a deposition whers I c—ould ask the quastions or I
could subpoena them.

At this stage of the game, I was running up agalinst
a deadline for the filing of amended tax returns, and so, I
stopped, and I had to wake the best business decision and
judgment in my capacity as Trustee. So, I apologize for not
heing able to answer all of vour guestions. I made a busines
decision not to pursus them.

Q I understand, WMr. Waid.

A I will -- to clarify my answeyr on that specific,
Kingdom Title Solutions has nothing to do with the Connell
Trust or its real estate iIn west Texas.

Q Ckay. Thank, Your Honor -- thank you, Mr. Waid,
that's what I was going ton follow up with.

Mr. Waid, Lynch, Chappell & Alsugp, paymenitis of
54,000 and $5,00C. What did yvour investigation reveal aboutl
what entity this is or what is - what is this, a business, an
entity, a law firm? 20 we know?

A A law firm. One of the partners, Earper Estes was
involved in a mediation of the dispute amongst the
beneficiarises. Again, I would characterize that as not an

appropriate Trust expsnse, but a beneficiary expense.

O Ckay. Very briefly, Mr. Waid, Margarst Crdella

[phoneticl. There's a $3,500 pavment and $1,760 —- 51,750

it =coks P 5 B EYT
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payment to Margaret Crdella ILiving Trust. In your
investigation, who is this indiwvidual?

A We attempted some limited efforts to find out who
she is and we discovered nothing.

9} Cmrii Hotels & Resorts, $7,000 payment and a $6, 500
payment. What did your investigation reveal as to what --—
yvour split indicates it was a hotel expsnse. Is that — is the
hotel expense for Mz. Ahern:?

A It is. The hotel actually cooperatedAand provided
the registry and the logs, and information associated with the
various room service and multigle rooms reserved, but no
explanation as to why.

Apache doss not have operational staff in Fort
Worth, so I coéuldn’t draw a nexus between the Omnil Hotel in
Fort Worth and any Trust activity.

O CUperative Services 58, 600 and $6,0C0 paid —— we have
a rent expense. Did the Trust ever rant properiy?

A Mg. Ahern, in her earlisr declarations to the Court,
indicated that the Trust had rented properties. There's
exhibits attached to Ms. Ahern's. I tried to link this
property services with Joseph's Properties and others.

W= took the depaéitien of the Joseph Propsertiss
employes who denisd the docursnts that Ms. Ahern produced in
her accounting were authenticated, or auvthentic or valid in

any fashion whatscever. And I found no cffice space leased.

SRS ]
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I did pursue that matter because there were, per
Mg. Zhern's testimony, multiple boxes of Trust records and

they had to be stored and kept and property leased and space

Ifor them. To date, I've never besn able to see those records

or have access to them.

I found a lzase property in Spanish Trails on the
golf course that apparently matches soms of the dollar amounts
but, again, I find no Trust berefit or use, or justification
for rent expense.

o Thank vou, Mr. Waid. Real Estate Services, $1C,C0C,
$9Q0,000, $50,000 and $153C,C0C. What did vour investigation
reveal as to what this entity 1s and why those payments would
have besn made?

A Real Estate Services is an entity owned, controlled,
created or otherwise associated with a Ms. Nounna. There
are —— who uses multiple aliases. Again, I find no
information relevant or related to the Trust and its
activities.

Joseph's Properties and its founder indicated they
did some work for Real Estate Services, that it is an entity,
it does exist. And candidly, I -~ we weren't gettinc very far
with recovering those wonies.

That’'s a large senough sum where I felt 1f, 1if we
could get more information, if we had Ms. Ahern's cooperation,

those are funds I would seek to have disgorged because they're
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not legal or otherwise related. But we were met with
continuous closed doors, so I, again, rads a business decision
just to move on.
o] Understood. I'm almoest dons. I appreciate your
patience with me, Mr. Waid.
Ryan Charbauer [phonetic], 810,004 and $20,0800. Who

~--~ what did vour investigation rewveal as to who Ryan Charbauer

i
6]
)

A Ryan Charbauer -- and I've spoken with bkim on the
phone and his partners. He was an attorney with Anthony &
Middlebrock. HEe now holds his own shingle in his own firm.
He's a CPA and an attorney. He also, through counsel,
rejected ocur requests and denied our regquests and filed pretty
contentiocus motions opposing our subpoenas, in Texas, Lo
determine.

My thouvght was, if he was advising Eleanor on Trust
matters, that I could find what happensed to the Trust funds, I
could, again, put these puzzle piscss together. He simply
refused. I ultimately just recently non~ouited those subpcena
requests and the Court granted them.

O Tony Dave & Associates, $£5,000. Your investigation

revealed what? Is this an entity? Is this a psrson?

A No information.
O W/M Connell Trust payments of $45,00C0 and change.
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MS. AHEERN: I'm sorry, an airplane went over, could vyou
repeat, rlease?

MR. POWBELL: We are discussing the W/M Connell trust
entry.
BY MR. PCOWELL:

Q There are distributions of $45,335.10. A

distrikbution of $1,287,580.35, and a distribution of §$5,C0C.

B $5¢0,0C0
0 $300,000, thank vou, Mr., Waid. And what did vour

investigation reveal as to why these funds were withdrawn?

A If you look at the memo lins, it indicates these ars
cashier's checks. Again, I refer to my prior testimony
regarding the reckless nature of these. I ultimately was able
to recover the 31,287,000 cashisr's check. That's the ons
that -- 1t was issued on February 18th. I recoversd it in
April.

The other check which was for §3006,000, 1if wyou
correlate the date March 23rd, 2015, that was in ths same waek
and time frame in which this Court removed Ms. Ahern as
Trustee. That also related to testimony that Ms. Ahern and
her counsel provided to the Court relating to Fidelity
Capital.

The Court ordered, very specifically, upon my oral
motion in open court, that Fidelity Capital was not a

financial institution and that those funds should be returned.

EoT-RERR
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1 We then went on what I would characterize as

Y

. a8 A
2 |bit of & chase to find the 500,000, I ultimately found it at
3 1U.5. Bank. I was able to recover those funds and, again, the
4 | record back in April and May of 2015 will reflecﬁ my findings
5 jand my concerns expressed to the Court.

6 Hltimately, Mr. Ilenhard was deeply involved in the

7 18500,000 matter kecause he made numersus attempts to find out
8 twho the individuals were. The gentleman who was bthe managing

9 |member or the founder of the entity was a —-- sometimes lawyer

)

10 | in California, sometimes his bar license was active, sometimes
11 it wasn't. Again, it was another dead end.

12 But the 500,000 as repressented in the accounting

13 | filed by Ms. Ahern, has vet to, and has naver been recovered.
i4 O Ckay. And lastly, Mr. Waid --

15 M5, AHERN: [Ms. Ahern's phone buzzing]. Ok, I'm sorry,

16 |again.

17 THE CCURT: Uh-huh. Thank vou.
18 MS. ARHERN: TI’m sorry. I'm sorry. T shut them off, I'm

19 | sorry.

20 | BY MR. PCWELL:

21 O Tastly, Mr. Waid, Wells Fargo expenses of 25,000 and
22 1510,000, vou've listed, "Unknown Expenss". I'm assuming you
23 Jhavenr't bsen able to decipher what thess withdrawals were?

24 A Actually, 1f you look on the memo line these were, 1

25 lbelieve, ACH transactions to a MasterCard. and I found no

e o

AAPP 586



10

11

1z

13

17

18

19

124

MasterCard or other open accounts in the name of the Trust.
They obviously satisfied a MasterCard account,

I kelieve Mg. bdhern did have a MasterCard account.
Some of the records that we were provided did indicate she
held an account with themr, but certainly not in the name of
the Trust.

O Thank vou, Mr. Waid. I'm dons with that report,
your report and accounting. I would like to ¢larify,
however - I'm sorry, I shouldn't make that statement. 1I'd
like to clarify some of vour previous testimony in regards to
taxes that are still pending for ths Trust.

Given vour previous testimony, you indicated that

yvou had filed an Amended Return for the Trust, is that

correct?
A Filed amended returns for three vears.
o What was the -- what was the nesd to file amendsd
returns? I'm gorrv. Let's go back. What years were those?
PN For 2013, '14 and '15. The bkasic summation that T

can give is that under Ms. Ahern’'s Trust Administration, the
terms of the Trust were not followed. As a Pass-Through Trust
it's wvitally important, from an Internal Revenue code
pergpective, that 1f vou're a FPass-Through Trust, the account
needs to be zeroed at the end of the year. Whatever remaining
funds are in the account, 1if yvou don't sither expense them or

distribute them, it's taxakle income t«

&)
t
£y
il
it
I3
ot
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Trusts are taxed at the hichest level permitted
under the current code. There is a 65-day rule safs harbor
provigion. And my investigation determined that in those
vears, Ms. Ahszrn did not properly distribute or expenss any
funds according to the Court's order. When the Court ordered
that the Trust could pay any assocliated income taxes,

quarterly taxss or the rest.

(93]

In my, call it recalculation, the 65 percent due the

MTC Trust should have sat in a segregated account, as if it
were distributed. Quarterly income tax payments, exactly
consistent with Judge Sturwan's order, should have been
advanced and distributed to the MIC Trust.

But what happenad is, on December 31st, 2014, the
clock struck 12 and the year 2015 commenced, there were
significant furnds in the Trust orn account, or in cashier's
checks, but they weren't characterized as distributed or
expensed. That created, upon Gammettl & King's analysis, an
$800,000 tax liakility that I had to satisfy within the first
two weeks of my appointment. and as you can imaéine, the
first two weeks I had no funds on account to make such
payment.

I brought that to the Court's attention. So since
that time frame, we have sndeavorsed tUo -- when I say we,
myself, the accounting firm -— we havs endeavorsd to recreate,

to take the kest possikle tax positions awvailable. But
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without Ms. ZAhern's cooperation and following general tax
principles and accounting principles, I have had to make
certain calculations and certain allcocations of expenses of
distributions. 2and I was running-up against a deadline.

I have now filed those returns and I'm waiting for
the IRS to either allow those alloccations and permit them and
refund certaln monias, or they will disallow them and there is
a potential that I could owe additional funds. ItL's remote,
but until the IRS sends you the firnal closing letters, 1 have
to reserve; I have to account for those. I know that was a
long-winded answer, but I hops it clarified.

O Ssure. If I understood yvou correctly, you have
applied, then, for refund from what vou have had to pay to the
IRS, which I understand was $3C0, 000 —-

A That is correct.

A

o -— effectively very closely after you took position

1 of Trustee?

A Yes.

Q What, what waz the amount that yvou scught for the
refund?

A It's just ower 4£(0,0C0. But in proper context that

should be zero. Trusts should never have to pay tax at the
trust leavel, which is the highest taxable rats. Thes structurs
is in place.

O So if we turn to page 3 of vour accounting and
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report yvou make a statement, vou say, "It is anticipated that
the amended tax returns and refunds will be rasolved and
closgsed by mid-2017."

A Ye

0

9} Until we get to this point in time, you can't really
determine what the full extent of what I'm going to term, the
damages to the Trust from a tax perspective, may Oor may not

rrect?

oF
(3
O

he; is tha

A

—

can reasonably sestimate that in the range of 6C0-
to 51 million dollars of, call it unnecessary tax payments,
were made. And if that's a damwagse to the Trust, ves, beacause
those funds should have keen distributed t¢ either Elesanor,
her 35 percent lifetime incore interest, or to the MIC. And
when I give that numker that's associated fees and costs with
trying to fix this.

o S50 qust, 1f I'w understanding your testimony
correctly, then, Ms. Ahern's actions in regard to the failure
to properly pay taxas, has resultad in significant damage to
the Trust that was unnecessary; 13 that a fair statement?

B I think it’s a fair statement with the gqualifier
that proper trust administration, following the terms of the
Trust itself, as outlined by the Settlors of the Trust,
provides structurs where therse's no faderal income tax ever
due by the Trust. »2And I'm in the unfortunate position of now

having to become the taxpaver.
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and, as I've expressed to this Court arnd to you, and
to Ms. Ahern's Counsel, I have grave concerns about the
history. I have serious concerns whether or not Interral
Revenue Sarvice will accept the positions and the allocations
taken. Because the same things that Wells Fargo and the
accountants and evervone else looked at, the IRS is now golng
to look at; hence, my assumptlion that this will be audited.

Q Ckay. Mr. Waid, in the course of vyour

{

m

investigation, did you uncover any documents, leads or

anything that have led vou to conclude that Ms. Ahern has used

aliases?
A Yes.
0 During the time that vou've sarved as Trustes, have

yvou ever used an alias?

A No.

O Mr. Waid, in that booklet T have provided to you, if
you would get in front of vou. There is a Brief regarding
accounting, fiduciary duties, and trust administration which

was filed under seal on March 13, Z015.

A Yes.

9] Would vou let me know when that's in front of you?
Okay

2 I have 1it.

o Just a moment, Mr. Waid.

MR. POWELL: Your Honor, can we just fake about a
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two-minute regess

THE COURT
MR, POWELL:

THE CCURT:

don't know if wa're -- are we going to be able to finish

Mr. Waid, this afternoont

MR. PCWELL: Yeah, absoclutely. wWhat time do we need to
conclude by, Your Eonor?

THE CCOURT: About 15 more minutes.

MR. POWELL: Ckay.

THE CCURT: {indiscerniklel, 1f we can.

MS. AHERMN: Excuse we, 1 have to go t¢ the restroom.

THE COURT: And we're taking a break. Thank you.

[Recess at 4:28 ».m. |
{Resumed at 4:33 p.m.:

THE CCURT: The feedback might be -- bkscause the speakers
have to be high for you to hear, there's feedback from your
microphone., Is there - there's a — 1is thera a button over —-
on vour screen that allows vou to turn down the —-— your

microphone on your and so —-—

MS. AHERN:
THE COURT:

yvour speaker?

M3, AHEERN:

THE COURT:

so I can get -
Dkay .
-- organized?

How much longer do you need? Becausse, 1

Yeah. I went down from 100 to &0,
No That's -- I think that's your -- 1is that
Yeah.

VRS E ST

8932
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MS. AHERN: &4t 3£4. VWould vou speak something?

THE COURT:; No, we'rs not talking about the speakers for
you to hear, we're talking akbout the microphone for you to
pick.up when you spsak. That's the problem --

MS., AHEERN: ©Ohy, I don't know.

THE COURT: -—-- it's on high as well.
M5, AHERN: I don't --

THE CCQURT: So -

MS. BAHEERN: -- know about that one.

THE CQURT: ©Okay. Yeah. I don't know how to tell you to
turn down the microphone. Okay. A1l right. Well, we'll try
to tolerate i1t for a few more minutes.

Mr. Fowsll, vou had a few questlions to wrap up with
Mr., Waid?
MR. POWELL: Yes.
BY MR. POWELL:

Q Mr. Waid, do yvou have the accounting document in
front of you? Tt's the Marguis Aurbach, what I will call the
accounting that was -- what is titled their krief accounting,
fiduciary duties, and trust adrinistration, which was filed on
March 13th, 20137

PN Yas.

0 Ckay. M™Mr. Waid, I didr’'t provide the esntire
document. Tt's approximately, I belisve, 27( pagss was what

it was. But if you will ses in that packet, I have produced

AAPP 593




16

17

18

19

what is the Declaration of Eleanor C. Aherrn, in support of
Brief regarding accounting, fiduciary duties, and trust

administration. I believe that is -—- was Exhibit 5.

A Yes.

) Can you go to that document, please?

A Yes.

O Ckay. Do you have it in front of you now?

n I do

o Ckay. Just wvery briefly, pags 3 of 3, 1f you turn

to that, vou'll see a Declaration pursuan

"I declare under penalty o

laws of the State of Nevada, that the foregoing is

true and corrsct.®

Do you see that, Mr. Waid?

A Yes.

o Okay. If you'd turn back to page number 1.
A Yes.

0 In section numbker 4, Ms. Ahern

adminigtrative ezxpenges consist of a bank
the amount of $165 and paymrent of support
of $35,500.

MS. AHERN: I'm sorry. You all went
BY MR. POWELL:

O Under section 4, Mr. Waid, it s

administrative expenses consist of a bank

KRS C RIS For-ghan

T
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to NRS 53.045:

perjury and the

ays: The
service charge in

staff in the amount

vs thea

service charge in
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the amount of $165 and payrent of support staff in the amount
of 535,500, do vou ses that, Mr, Waid?

A Yes.

0} Based on vour investigation, did vou include —- did

you conclude that Ms. Ahern ever had a support staff for the

Trust?
A Not to my knowladge.
o Statement 5, Mr. Waid, the Trust paid a consulting

fee of $30,000 to Fred Smith of Richardson, Texas, who
consults for the Trust regarding management of trust property
and how to best take advantage of any available tax savings.

In your investigation, did you come across the name Fred

Smith?
A Yes.
9} Who is Fred Smith?
A He is — he is an individual who is a certified tax

preparer. He is neither a CPA nor an accountant by degree.
He goes by different names other than Fred Smith. And my last
contact with him was regarding hisz c¢laim against the Trust or
Eleancr for the remaining 23,000 that was not paid to him.

And his last known whereabouts, kased on his declaraticn to

me, was somewhere in Central Awerica.

o

Q Mr. Waid, undsr statement 6, the Trust rents office
space for my assistance and I maintain the Trust records and
Y

perform Trust business. I'm understanding your previous
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testimony, vou've -- you did conclude your investigation to
reveal the Trust did not rent g¢ffice sgace?

A That is correct.

O Mr. Waid, if we oo -- statement 18, Mr. Waid, as of
January 3lst, 2013, the Trust funds are in three separate
interest bearing Wells Fargo accounts, an account with
Fidelity Capital Irnc., and on deposit with Johnston and
Associates, being held in their Trust account.

Rased on your investigation, Mr. Waid, did you
conclude that this was a true and correct statement, factual
statement?

A It is not. Fidelity Capital is not a financial
institution, it holds no licensing. And its founder and
principal was incredibly invasive -- evasive.

) Did Joknston and Associates hold money in their
Trust account?

a They did.

0 Did they return that to you?

A Yes, they did.

O Mr. Waid, if you would turn to page 3, what is under
the heading of, "June accounting”. There's a statement, the
second sentence, beginning: The only difference is that the
June accounting contains a consulting fee to Anthony in
Middlebronk in the amount of $20,000. Anthony in Middlsbrook

is a law firm that consults for the Trust regarding charitable
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projects and opportunities in which the Trust car invest to
Lest realize the availabls tax benefits,

A I read that, ves.

0, Based on your investigation; Mr. Waid, what work did
Anthony in Middlebrook do for the Trust?

A I was utnable to determine that as they refused to
cooperate and provide that information, upon my reguest and
upon the subpoenas issued.

o I believe you wight have answered this, but I want
to ask it in regards to Anthony in Middlebrook. ¥What
charitable projects and cppepsrtunitises would have existed for
the Trust in the ©%5% share?

§23 Under the terms of the Trust, nsither the 65 nor the
35 were either permitted or authorized to encace in charitable
activities.

0 Thank vyou, Mr. Waid. 1 have a firal guestion fox
you, Mr. Waid. Questions I should say. Mr. Waid, based on
vour professiconal experiencs, and after this thorough
investigation that you'wve endeavored on and discussed with us

today in your testimony, have vou resached any conclusions or

>

opinions, for the time period of 2013 through 2815, as to the

£

treatment of Ms. Ahern in regard to the MTC Trust
beneficiariesg?
A I want to maks sure I understand vour question.

With the treatment of whom?

R ESCEE FIPEi
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O Mg. Ahern's treatment of the beneficiaries, the
movement ——- the Movants.

A I'11 speak of it in terms of -- the treatment was
governed and prescriked by this Court's orders. And as Ilve
indicated, and as the facts and the records indicate, that
those terms and conditions and orders were simply not
followed.

Q Would it be a fair characterization that Ms. Ahern’'s

actions in regard to the movements [sic] was reckless, in your

opinion?
A I believe the adjsctive to be appropriate.
O How about the adjective inappropriate?
A Yes.
O Unjustified?
A Yes.
o Fraudulent?
A Term of art, legal conclusion, but ves.
0 T have no further questions. Thank you, Mr. Waid.

t8)

THE CCURT: Anvthing else, Mr. Moody
MR. MOODY: Yes. Can I -- with the Court's permission, T
do have a few follow-up questions.

THEE CCURT: Thank you.

REDZRECT EXAMINATION

BY MR. MOODY.:

0] Mr., Waid,
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FrrT

rrErerer



135

1 § Trustee's binder, glease?

2 A Yes.

3 9] and if yvou'll forward through to Exhibit 35, which is
4 | the declaration of Elsanor CT. Ahern, iIn support of Brief

5 | regarding accounting and fiduciary duties and trust

6 | administration.

7 A Yas.

8 0] Tf you will, turn to page 2 of that Declaration,

9 Iplease.
10 A Tes.
11 o Let's start with paragraph 2. I'm golng to go out
12 |of order. The Trust paid me Trustee's fees of 320(,540.03,

13 | which is =zix percent of the total receipts from October 2013

14 | through January 2015, vou see that?

15 A Yes.

1lé 0] Can you tell the Court whether yvou believe 1it's

17 | reasonable for the Trustes of what you have described as a

18 | Pagssive Trust; is that corract?

19 A That is correct.

20 O To charge fees of six percent of total receipts?

21 I It is not reasonable, no.

22 0] Why?

23 A Bacause the nature of these assets are such that

24 1 they do not require daily administration. Tt is primarily an

25 jaccounting function. There are, on oCCasion, lease renewals
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and other orders that are required by Apache, but they are
primarily administrative in duty -- in nature, and the duties
associated with them are fairly de minimis.

o And would a six pesrcent fse ke a reasonable fee for
a Trustee to charge?

A Usually, when there are a voluminous amount of
benaficiaries, as vou find in royalty cases, a 3ix percent fee
ig somewhat of a standard fee for hanrks in West Texas and
other institutions where they have to handle a significant
number of transactionz and/or, they assume certain liabilities
assoclated with serving as the Trustes.

In this instance, the 3Ssttlors of the Trust
appointed their own family. And their own family, as
beneficiaries, were to serve as Trustees. 5o I find no
justification for that. &aAnd for the record, I'm -- as the
current Trustee, am certainly not paid in a psarcentacs
fashion, nor would I ever support such.

9] You anticipated my next guestion. 3¢ let's now move
to paragraph 6 of the sawe page that vou're on. Mr. Powell
already asked you questions about the office space, which Ms.

Ahern claimed to be renting at 17 -~ 31,750 per month. Do you

A I do.
) Will vou forward to Exhibit 8 of the same document?
A Yes.

£ i BOE-EE -GBS
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Q And is this an alleged receipt from Joseph's
Broperties, stating your office rent expenses has been 51,750 a
month since the beginning of 213, it iz paid aszs of the
beginning of this month?

A Yes.

Q Turn back to Exhibit 21 with me. There on the first
page this 1s a, a letter addressed to your attention, correct?

A Yes.

o Dated October 1, 20157

A Yeg.

9} And droes this state, from the same person that
allegedly wrote the previous letter, that, "Nothing else -
filed, copy of rent wewo enclosed, nothing slse on file, as
Mg, Ahern did not rent from us.”

A That's corr

8

ct.

O Does that completely contradict the previous letter
that was submitted as part of her brief regarding accounting?

A You are correct.

o All right. Firally, Mr. Waid, I'd like to ask you
about the span of time after which Marguis Aurbach and Coffing
withdrew, and kefore Mr. Lenhard's firm entered an appearance

in this case; did you have an opportunity to speak with Ms.

Ahern?
I I did, ves.
0] And did she ever admit to you whether she owed the
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Trust any money in return?

A She did.

Q And what did she tell vou?

A Just before I asked her not to make any admissions
to me, she indicated she owed approximately $8C0,0060 by her
calculation.

MR. MCODY: ©Okay. That's all the guestionz T have.

THE COURT: Okay. All richt. Thank vyou, Mr. Waid.

Now 1s that all of Mr. Waid's testimony?

MR. POWELL: Yes.

TEE CCURT: Okayv, great. 5o, Mr. ¥Waid, vour tsestimony 1is
complete. Thank you.

aAnd then we'rs going to -- at this point in time,
what’s the plan? Are we coming back tomorrow? Do we have
other witnesses who will be testifving tomorrow?

ME. POWELL: No, Your Honor. If the Court would indulge
me I'm —-- if the Court would like to hear, I'm prepared to
make a closing.

THE COURT: No, I can’'t tonight. Sa what's your
creference for making any kind of a closing statement or ——

MR, POWELL: We could come kack tomorrow, Your Eoncr. I
think we have that scheduled, if that would ke satisfactory
with the Court.

THE CCURT: Okay.

MR. MCODY: Youxr Bonor, I don't plan to make any closing,

=7
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1 tand I'm happy to be here. With Mr. Waid's testimony being

2 lconcluded, I would have asksd for him to be excused.
3 THE COURT: Okay.
4 MR, MOQDY: He has othsr business tomorrow. So I'T1ll plan

5 lto e here but he will not be here with me.

6 THE CCURT: Okay. Very well.

7 MR WaID: Will vou start at 972

8 THE CCQURT: I think we're ascheduled to start at 10.
9 MR. KIEFER: The other option, Your Honor, and it's

10 jentirely up to you, we could submit a memorandum that

11 | summarizes the relief we're requesting based on the evidence.
12 {Either that or an oral, vou know, an oral presentation of

13 {closing arguments. We're fine with either. ¥We don't want to
14 ttake up your time -

15 THE CQURT: Okay.

16 ME. KIEFER: -- just for a closing argument of 10

17 jminutes. If you'd prefer us to submit that memorandum, we

18 jcould do it that way.

19 TEE CCURT: Okay. 2all ricght. So, ¥s. Ahern, the ilssue
20 jthat we're trying to work out iz that we have completed the
21 testimony, and the question simply remains, the concluding

22 tstatements of counsel, which will have to ke either in writing
23 fat a subssquent time or tomorrow. We could do that tomorrow,
24 lgives you time to prepare overnight. If you think you'll bs

25 | ready to do that and don't need time to do something
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subsequently, vyou don't need to get a transcript or anything.

MR, KIEFER: 21l right. Ny agologies.

THE COURT: I mean, if vou prefer to wait and get a
transcript and --

MR. KIEFER: No, we're fine to come Lomorrow morning,
Your Honor. I just didn’'t know if it, 1if it would free up
vour schedule to take us off for tomorrow but -~-

THE CCURT: Ckay, great.

MR. KIEFER: -- we'll come and present that, that's fine.

UNIDENTIFIED SPEAKER: Yeah, great.

THE CCURT: OCkayv.

MR. MOODY: My clients would like to come back tomorrow.

THE CCURT: OCkav.

MR. POWELL: Ckay. Got it.

TEHE CQURT: Okay. All richt. B5So we'll do closings
tomorrow at 10 a.m. And, M=. Ahern, we'll arrange to g=t you
back online like you were todayv, so vou ¢an listen to that
tomorrow at 10 a.m.

All right. We'll ke in recess.

¢

MS. AHERN: Thank you.

THE CQURT: Thank vou,

MR. KIEFER: Thank, Your HEonor.
/17
oy

v

R T r ST~ GRS

8944

AAPP 604




10

11

12

13

14

16

17

18

8%
(@

ATTEST: I do hereby certify that I have truly and correctly
transcribed the audiovisual recording of the proceeding in the
above entitled case to the bezst of my ability.

142

MR. WAID: Thank, Your Eonor.

MR, MOODY: Thanks, Judgs,

[Froceedings adjourned at 4:48 p.m.}

> e

Nocan

Kerry Esparza, Court Racorder/Transcriber
Eighth District Court, Department XXVI

RIS
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FRIDAY, FEBRUARY 10, 2017 AT 10:07 A.M.

THE COURT: Everybody state appearances for the record.

MR. KIEFER: Daniel Kiefer and Joey Powell on behalf of
Movants. We also -~ the Movants are also in the Court and a
few other members of our firm are here, law clerk, and then
Mr. Lee is already out there.

THE COURT: Okay. Thank you.

MR. MOODY: Good morning, Your Honor. Todd Moody, BRar
Number 5430, for the Successor and Court-Appointed Trustee
Fred Waid, who could not be present today.

THE COURT: Understood. ©Okay. And then we've got Ms.
Ahern on the Wi — the audio/visual connection. Thank you, Ms.
Ahern.

All right. So we're ready to start. I think -- did
the Movants have any more witnesses?

MR. KIEFER: ©No, Your Honor. We've essentially rested
our case -

THE CQOURT: Okay.

MR. KIEFER: -- as it relates to the evidence.

THE COURT: Okay.

MR. KIEFER: Mr. Moody wanted to take a few moments, if
he could.

THE COURT: Okay. All right. So Ms. Ahern wishes to be

heard. Ms. Ahern, did you have something you wanted to say?
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MS. AHERN: Yes, I do.

THE COURT: OQOkay.

MS. AHERN: I would once again like to ask for Larry
Semenza's retainer of $50,000 to be paid until this Court
business is totally finished.

THE COURT: OQkay.

MS. AHERN: I would like the Judge to ask a Temporary
Trustee to make it happen.

THE COURT: Okay. What --

MS. AHERN: I also -- go ahead. 1T apologize.

THE CQURT: ©No. I was going to —- never mind. Finish
your request.

MS. AHERN: I sent a co-pay of my old glasses to everyone
and it said they were about $680. 2And I was hoping that since
T'red said: If I got him information on the cost, he would
authorize that billing. I did send my -- all my bills for my
needs, three times, to Brownstein, and Brownstein told me that
he gave them to Fred, but now Fred has a bill from my Dr.
Malik. I would like the Court to ask Fred to please allow
this bill, for my glasses, to be paid.

THE COURT: Okay. All right. Well, Ms. Ahern, Mr.
Waid's not here this morning so -- and that's the kind of
thing that if you -~ because the Court has authorized him to
act in your best interest for your medical care, so I don't

know if he's got those bills or doesn't have those bills. I
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don't know anything about it --
MS. AHERN: Yes.
THE COURT: -- and he's not here to explain.
MS. AHERN: You do have that.
THE CQURT: So if you can communicate -

MS. AHERN: Everybody in this courtroom has —--

THE COURT: -- you'll have to -
MS. AHERN: -- a copy of my bill.
THE COURT: =-- you'll have to communicate directly -

you're going to have to communicate directly with Mr. Waid
about that, because he's got the authority to act. So you'll
just need to talk to him. He just doesn't happen to be here
at the moment, so I can't ask him.

So if you just contact his office, and I'm sure
he'll follow up.

With respect to Mr. Semenza, that's a different
matter. The Court did authorize Mr. Wald to release funds to
Mr. Semenza to appear for you at this hearing. Mr. Semenza,
himself, came in and said: He did not feel that he had
adequate time to prepare and would not be entering an
appearance for you at this time.

If you want to hire Mr. Semenza, we do have your
request. We have authorized Mr. Waid to communicate with him
and that was done. I think Mr. Moody indicated that they did

contact him about appearing for this hearing. So if the
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question is a $50,000 retainer, I just think that Mr. Waid
needs to investigate it.

T didn't understand it was a $50,000 retainer. I
thought it was authorizing him to appear for this hearing, so
Jjust -- Mr. Waid just needs to investigate it, and if he
thinks it's appropriate, he can certainly ask the Court for
that authority. But, as of right now, we didn't have a
request for -- I didn't see a request for a $50,000 retainer.
I don't know if there's --

MS. AHERN: Yes. It was in the letter that I sent you,
and I sent everybody that letter.

THE COURT: I, I knew that it was to appear for the
hearing, and that's specifically what Mr. Semenza said. He
didn't have enough notice to prepare for the hearing, so if --
then it's just a question -- I don't know, Mr. Moody, is the
one, I believe, who communicated with Mr. Waid about -- and
Mr. Waid about -- with Mr. Semenza.

I don't know -- I just thought he was -- I don't
know if he was not willing to -— I don't know because that's
your communication with him. I don't take part in any of
that, so I know that, Mr. Moody, vou and Mr. Waid did --

MS. AHERN: I need --

THE COURT: -- communicate to Mr. Semenza --

MS. AHERN: Judge.

MR. MOODY: We did, Your Honor.
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MS. AHERN: Judge, I need -- I need protection. I need

THE CQURT: Ms. Ahern, Ms. BAhern, Ms. Ahern. Stop
talking now, Ms. Ahern. Mr. Moody's going to address the
Court and tell us about his communication with Mr. Semenza, so
just listen to Mr. Moody. Thank you.

MR. MOODY: Thank you, Your Honor. I believe the Court
order came out this last Wednesday --

THE COURT: Correct.

MR. MOODY: -- about 3:30 in the afternoon. Immediately
after receiving that, Mr. Waid and I sat down together, called
Mr. Semenza, spoke to him. He was on his way to a doctor's
appointment, and we told him that the Court had ordered that
funds be released so that he could make an appearance and
represent Ms. Ahern at yesterday and today's Evidentiary
Hearing.

He was a little reluctant at that point. He said
I'm going to show up tomorrow. I'm not sure what I'm going to
do, and as the Court knows, although he appeared —-- althocugh
he showed up yesterday, he did not enter an appearance. S50, at
this point, it's our position that, that no fees are owed to
him.

Now, one of the things I will do, I will address in
my closing argument, if you will, I'm going to talk about

what -- how Mr. Waid sees things going forward from this
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point, because this was an important day for purposes of his
role as Trustee, and I want the Court to understand what his
desires are with respect to Ms. Ahern, what it is that he
would like to do on her behalf.

So if you'd like me to begin now, I'm, I'm happy to.

THE COURT: Okay. So, so Ms. Ahern, we're going to —-

we'll hear from Mr. Moody, and we'll see where the request
that the Trustee is making, where that might affect your
request for $50,000 for Mr. Semenza. Since Mr. Semenza felt
he didn't have enough notice to appear for this hearing, vyou
may still want to retain him, and it may be that we can work
something out.

So let's listen to what Mr. Moody has to tell us,
and we'll circle back around to your request. I've made a
note of it here, and we'll follow up on it when we've listened
to Counsel.

So give us just a minute, and we'll get back to your
request.

MR. MOODY: All right. Thank you very much, Your Honor.

On behalf of the Trustee, Fred Waid, I want to
express our appreciation to the Court and to the parties for
thelr patience and courtesies that have been extended to him
in this matter.

Mr. Waid is keenly aware of his responsibilities and

his fiduciary duties to Ms. Ahern, as well as the MTC Trust.
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He takes no position in the assessment of damages in this
matter and will dutifully follow any Court order on any
judgment matter.

Mr. Waid also wants the Court and the parties to
know, especially Ms. Ahern, that he stands ready, willing, and
able to serve and meet her needs as directed by previous court
orders and any future court orders, as well as what is
contained in the Trust document itself.

Ms. Ahern needs to understand that, because of Mr.
Waid's findings with respect to Trust funds in this case, he
is reluctant to release any funds directly to Ms. Ahern for
her medical needs; and, therefore, he has requested time and
time again that if she has a medical need, if she will-simply
ask the doctor, the care provider, whomever it is, to write a
simple letter and send an invoice to him, he will consider
that.

He will also work with Medicare. Ms. Ahern has
Medicare coverage, and he will work to coordinate benefits on
her behalf because 1t doesn't make a lot of sense, for
example, if she has hearing aids that will require $7500 that
1f Medicare will pay a good portion of that --

THE CQURT: They don't --

MR. MOODY: -- to pay it directly out of -
THE COURT: -- vet.

MR. MOODY: =-- Trust funds so —-
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THE COURT: They don't pay it.

MR. MOODY: -- he wants to be wise and exercise his
fiduciary responsibility =--

THE COURT: I'll tell you right now Medicare does not pay
for hearing aids.

MR. MOODY: Okay.

THE COURT: It doesn't.

MR. MOODY: All right. Well, Mr. Waid probably knows

that, I didn't.

THE

MR.

THE

consider

MR.

in that case we will simply await, you know, anything from an

audiologist and, and make that payment directly to the

provider.
THE
MR.
THE
MR.
THE

MR.

Your

COURT:
MOODY :
COURT:

it. They don't pay it.

MOODY

COURT: Uh-huh.

MOODY: OQkay.

COURT: And that's about what they cost, 5 to 7,000.
MOODY: Yeah. Yeah. It doesn't seem unreasonable.

COURT: Yeah.

MOODY: But it will be paid to the provider, not to

Ms. Ahern.

Honor, given the -
Why?
-- gstill open and --

It doesn't make any sense, they don't

: Yeah. That surprises me. Okay. Well, then

R RS C T IR
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THE COURT: So the understanding with respect to medical
bills is -- Mr. Waid being ready, willing, and able upon the
medical provider contacting him with the information. For
example, I think there's also mention of cataract surgery.

MR. MOODY: Yes.

THE COURT: Again, I've had a cataract surgery. I know
that's what they cost, so just the medical provider contact
Mr. Waid, and anything not covered by Medicare, Trust will
cover it?

MR. MOODY: Absolutely. And —-

THE COURT: Got it.

MR. MOODY: -- quickly, Your Honor, and --

THE COURT: 2And I don't know what the issue is with
Brownstein Hyatt if -- I don't know, so -~ but going forward,
Ms. Ahern just needs to have the providers contact Mr. Waid
directly with their bill, and anything not covered by Medicaid
-— Medicare, he's -- the Trust stands ready to provide?

MR. MOODY: Yes. Absolutely.

THE COURT: Wonderful. Thank you, I appreciate that.

MR. MOODY: Finally, Your Honor, given the still open and
complex tax issues based on the Trust, it is the beneficiary's
affirmative and absolute duty to cooperate with Mr. Waid with
respect to information and documentation, but his
investigation is over.

That investigation, leading up to, you know, this

SRR T
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Evidentiary Hearing, for all intents and purposes, 1is closed.
Tt is Mr. Waid's position that there is no need for him to
speak through Counsel. We don't know what benefit going
forward. BAnd we're not saying that Ms. Ahern is not entitled
to counsel -

THE COURT: Uh-huh.

MR. MOODY: -- but she needs to feel free to contact him
directly, and we hope that she would be willing to receive
contact from Mr. Waid directly, at least up until the time
that she finds representation.

Mr. Waid respectfully asks the Court to monitor, to
communicate directly with him and he will -- he plans to meet
with her if she's willing, as soon as he returns, next weck.
But whatever the Court desires he's willing to follow that.

And, again, we thank the Court and the parties.

THE COURT: ©Okay. So I mean to the extent that -- after
Mr. Waid and Ms. Ahern discuss what her need is for counsel
going forward, he'll evaluate whether that is something that
he thinks the Trust needs to advance?

MR. MOODY: He will. And, Your Honor, I know the way Mr.
Waid thinks about these things and the way he operates. If he
feels that she will benefit from counsel going forward, we
will petition this Court for instructions to do, to do exactly
that.

THE COURT: Okay. So, Ms. Ahern, what that means is, if
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you can —-- you're not presently represented by counsel.
You're representing yourself. It's your right to do so.

If you speak directly with Mr. Waid, who could not
be here today, but will be available next week. If you speak
to Mr. Waid, talk to him about why you think you need your own
attorney, if he agrees, he files a -- what's called a Petition
for Instructions, meaning he asks the Court to authorize it.
We can't just do this verbally. We have to have it in
writing. So that's the process you need to follow and we'll
proceed accordingly.

All right. Then --

MR. MOODY: Thank vyou, Judge.

THE COURT: = ---at this poiﬁt in time, do we have closing
statements, I believe, from the Movants? This is their -- the
proceeding that they had requested.

MR. KIEFER: Right.

THE COURT: Mr. Kiefer, thank vyou.

MR. KIEFER: Good morning, Your Honor. Thank you.

Yesterday's hearing -- it was a long time coming.
And with that said, I don't think it revealed anything that
everyone in this room or at least everyone participating in
that hearing, didn't already know

Ms. Ahern deliberately and intentionally ignores
this Court's orders for years while stealing more than $2.5

million from trust beneficiaries. Now, on top of that, she's
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done whatever she could to obstruct Mr. Waid's investigation
into her wrongdeing. Now, despite this, Mr. Waid was able to
conduct a thorough investigation regarding Trust assets and
expenses, and vesterday, Mr. Waid told the Court all about
that investigation in great detail.

Now, before we jump down in and we look at Mr.
Waid's testimony and the evidence presented, let's talk a
little bit more about Mr. Waid and who he is and his knowledge
base.

Mr. Waid's a Professional Trustee. He estimates
that he served in that capacity approximately a hundred times.

He has an educational background in economics and the law, and

he spent years conducting similar financial investigations fer-f - -

financial institutions.
So in other words, when it comes to finding out

where the money went, he's the guy to talk to --

MS. AHERN: T have to go to the restroom. I'll be right
back.

THE COURT: Pardon?

THE CLERK: She's has to go to the restroom.

THE CQURT: Okay. Give us a minute. Mr. Kiefer, we're
going to take a break, brief break.

MR. KIEFER: Sure.

[Recess at 10:21 a.m.]

[Resumed at 10:24 a.m.]

FET-OERS
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THE COURT: Mr. Kiefer, you can resume. Thank you.

MR. KIEFER: Okay. So now that we've kind of talked a
little bit about who Mr. Waid is and why he has the bonafides
to essentially tell us what he did yesterday, let's talk about
what he told us.

First he explained his accounting. 5o he presented
an accounting from February lst, 2017, and it was based on his
intensive investigation. He told us that, from approximately
June, 2013, through April, 2017, Ms. Ahern withheld about $2.5
million from the Trust beneficiaries.

Now, while explaining his accounting, Mr. Waid
identified a huge number of alleged Trust expenses for which
he could find no justification. -

THE COURT: Wait a minute, Mr. Kiefer.

Ms. Ahern? Oh. She -- Ms. Ahern, vyou need to turn
your mic on.

MS. AHERN: I'm —-

THE COURT: We can't hear you.

MS. AHERN: He is going so fast, I can't hear his words.

THE COURT: Okay. We'll have Mr. --

MS. AHERN: Could you slow him down?

THE COURT: We'll slow down and speak, very carefully
enunciate. Okay, thank you. We'll try that. Thank you, sir.

MR. KIEFER: Sure. So during his testimony, Mr. Waid

identified a number of expenses that were paid out of the
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Trust for which he could find no justification, and we
discussed those, and I'll just hit the highlights. Tens of
thousands of dollars for private jets, tens of thousands of
dollars for family therapy sessions, and tens of thousands of
dollars for personal security.

Next, Mr. Waid told us about Ms. Ahern's clear
violations of court orders. For example, he told us that when
he took over the Trust account, it had $9,000 in it. Not only
is this a big deal because the money was missing, but there
was also no segregation between the accounts and the 65/35
split.

He also saw huge payments to attorneys, during a
period when the Court had instructed Ms. Ahern, specifically,
do not pay your attorneys out of any portion of the
beneficiary's 65 percent.

Then he told us about taxes, an $800,000 tax
liability because Ms. Ahern did not follow the most basic of
Trust provisions and used the Trust as a simple Pass-Through.
Even now, based on his testimony, it sounds like there's going
to be a recovery, at best, of about half of that.

Additionally, he told us about a variety of
cashier's checks, including one for a whopping amount of $1.2
million that he had to actually personally retrieve.

Finally, Mr. Waid went through Ms. Ahern's

Declaration, her sworn statement, and pointed out various lies
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and mistruths that were provided to this Court by Ms. Ahern,
including information about an alleged staff for the Trust and
rental areas.

At each stage of the testimony, Mr. Waid was asked
if he knew any legitimate reason Ms. Ahern might have for the
actions she took, and his answer was always the same: No,

I'm not aware of any legitimate reason. And, in fact, I asked
Ms. Ahern, repeatedly, to explain herself and she ignored me.
Now, after going over every element of his

accounting in his investigation, Mr. Waid was asked point
blank if he thought Ms. Ahern's actions were reckless,
intentional, deliberate, and even fraudulent, and he answered
each inquiry -- was yes.

Now, I realize that itfs a bit, it's a bit unusual
for an Evidentiary Hearing to go one day with one witness and
very limited testimony from a broad spectrum of witnesses, but
this is a unique case where it wasn't necessary. We had the
man who conducted the investigation. We had the man who's now
in charge of the Trust. And we had the man who has been
attempting for 22, 23, 24 months, to get Ms. Ahern to sit down
and talk to him.

And on the flip side of that, we have nothing from
Ms. Ahern, not because she's been silenced by the parties and
Court, but because she refuses to participate in any level.

She doesn't want to talk to Mr. Waid about questions about the

AR IREC T
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Trust. She won't release documents. Importantly, when I say
won't release documents, she won't instruct third parties to
release documents. She won't sit for deposition and she won't
cooperate.

In short, Ms. Ahern had evidence to refute -- 1if she
had any evidence to refute what we heard yesterday, we would
have had it long ago. Her silence is truly damning.

Now, it's important to note, Your Honor, that
vesterday's hearing, as I stated, it was not anything eye
opening for any of the parties involved. We heard things we
knew we were going to hear, but it was the day of reckoning.
It was the day that we found out to what extent did Ms. Ahern
actually hurt the beneficiaries.

Because we already knew that she had breached her
fiduciary duties based on this Court's orders. We already
knew that she had, at some level, committed fraud based on
this Court's rulings regarding her accounting and other
things.

What we needed to know was to quantify and monetize
that damage, and that's what we've done, and that's what the
evidence presents.

Now, so what do we do with this clear and convincing
evidence, Your Honor? Well, it's simple, we award
compensatory punitive damages. The compensatory damages are

straightforward. The Movants believe, based on Mr. Waid's
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testimony and the accoﬁnting that was authenticated, that Ms.
Ahern withheld approximately 2.5 million during months --
during the time of June 2013, to April 2015.

Now, although Mr. Waid returned a portion of that
money upon taking over as the Trustee, we believe that
compensatory damages in the case should still be set at
$2,581,994.92 because that is the total amount that was
withheld and converted with a notation --

THE COURT: Well, okay. I see Ms. Ahern's hand, and I
also kind of got lost on that math.

So, Ms. Ahern, you had a question about that number?

MS. AHERN: I - yes, because I don't understand. Again,
he's terribly [indiscernible].

THE COURT: Okay. All right. So can you restate how you
reached that number Mister --

MR. KIEFER: Absolutely.

THE COURT: -- Kiefer?

MR. KIEFER: Sure.

THE COURT: Because I kind of lost track of it too.

MR. KIEFER: Sure. So there was approximately -- 1f you
look at the accounting, there was approximately $188,000
withheld from the beneficiaries in 2013. In 2014, there was
approximately 2,022,000, I believe, withheld. Then, in the
first quarter of 2015, there was an additional amount of

somewhere in the neighborhood of 5 to $600,000, and this was

AAPP 623




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

19

in the testimony yesterday. That total amount withheld for
all three years —- again, the only full year of withholding
was 2014, was $2,581,994.92. A portion of that has been
repaid, but was only repaid after it was stolen by Mr. Waid,
the third party, and he repaid 800,000 -- $839,941.92.

THE COURT: Okay. Let me get this straight so we know
exactly what we're looking at here. You're referring us to
Exhibit Number 43.

. MR. KIEFER: Correct.

THE COURT: That's Mr. Waid's Accounting and Report of
Trust Activity --

MR. KIEFER: And the sum --

THE COURT: -- and specifically you're looking at Exhibit

MR. KIEFER: Correct.

THE COURT: Okay. So Exhibit B tells us this is the --
from when the distributions to the 65 percent beneficiaries
stopped, until when Mr. Waid took over. So that's 2013, 2014,
and 2015, the first quarter of 2015.

S0 the amount —-- when you say "repaid"” -- 1 guess
that's the thing that I didn't understood -- stand. I -- it
seemed to me that Mr. Waid said the net that he had been
unable to recover was about 600,000.

MR. KIEFER: So the total amount, right now, outstanding

that has not been repaid to the beneficiaries is indicated at
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the last line of the summary. It's approximately 1.7 million,
all the way to the right.

THE COURT: 1.7427

MR. KIEFER: Correct.

THE COURT: OQkay. And so, that's what I'm kind of
missing here --

MR. KIEFER: Sure.

THE COURT: -- is -- so 65 percent of the Connell income,
and this is based -- there's another 25 percent beneficiary of
this Trust. And those -- distant family members have

cooperated and told Mr. Waid how much they got for the full 25
percent.

MR. KIEFER: Correct.

THE COURT: He then based his analysis on the 65/35 split
from the W.N. Connell Trust.

MR. KIEFER: Extrapolated from what the Millers received
to understand what --

THE COURT: The Millers, thanks. That's their name, the
Millers.

So from what the Millers received as a full 25
percent beneficiary, he did his analysis on 65/35 based on
their numbers?

MR. KIEFER: Well, he --
THE COURT: I think he confirmed that with Apache?

MR. KIEFER: Correct. And he would have had one step in
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