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DOCUMENT INDEX 
 

DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

1  10/05/16 Summons I AA0001-0003 
2  10/05/16 Summons I AA0004-0006 
3  10/05/16 Complaint [subsequently amended] I AA0007-0035 
4  10/18/16 Affidavit of Service on Defendant 

Douglas D. Gerrard  
I AA0036-0037 

5  10/18/16 Affidavit of Service on Defendant 
Gerrard Cox Larsen 

I AA0038-0039 

6  11/21/16 Defendant Douglas D. Gerrard, Esq. and 
Gerrard Cox & Larsen’s Notice of 
Motion and Motion to Dismiss 
Complaint; Memorandum of Points and 
Authorities [subsequently superceded and 
ultimately never ruled on] 

I AA0040-0070 

7  12/02/16 Demand for Jury Trial I AA0071-0072 
8  12/28/16 Plaintiff’s Opposition to Motion to 

Dismiss; and Alternative Countermotion 
for Leave to Amend [subsequently 
superceded] 

I AA0073-0103 

9  01/17/17 Reply In Support of Defendants Douglas 
D. Gerrard, Esq., and Gerrard Cox & 
Larsen’s Motion to Dismiss Complaint 
And Opposition to Alternative 
Countermotion for Leave to Amend 
[subsequently superceded] 

I AA0104-0124 

10 01/27/17 Plaintiff’s Reply in Support of 
Alternative Countermotion for Leave to 
Amend Complaint [subsequently 
superceded] 

I AA0125-0130 

11 02/06/17 Stipulation and Order to Dismiss the 
Second Cause of Action from the 
Plaintiff’s Complaint 

I AA0131-0134 

12 02/07/17 Notice of Entry of Stipulation and Order 
to Dismiss the Second Cause of Action 
from the Plaintiff’s Complaint 

I AA0135-0140 

13 02/07/17 Minutes from February 7, 2017 Hearing 
entered by Court Clerk 

I AA0141 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

14 02/07/17 
Hrg. 

Transcript:  February 7, 2017 scheduled 
hearing on Motion to Dismiss, leading to 
judicial recusal (File Date – 01/9/18) 

I AA0142-0153 

15 02/08/17 Notice of Department Reassignment I AA0154 
16 02/16/17 Stipulation and Order to Withdraw 

Without Prejudice and Vacate Any 
Scheduled Hearings on Motion to 
Dismiss and Requests for Judicial Notice 

I AA0155-0158 

17 02/17/17 Notice of Entry of Stipulation and Order 
to Withdraw Without Prejudice and 
Vacate Any Scheduled Hearings on 
Motion to Dismiss and Requests for 
Judicial Notice 

I AA0159-0164 

18 02/22/17 First Amended Complaint I AA0165-0196 
19 03/08/17 Notice of Motion and Motion to Dismiss 

First Amended Complaint; Memorandum 
of Points and Authorities 

I AA0197-0217 

20 03/08/17 Request for Judicial Notice in Support of 
Defendants Douglas D. Gerrard, Esq. and 
Gerrard Cox & Larsen’s Motion to 
Dismiss First Amended Complaint 

II AA0218-0278 

21 03/21/17 Plaintiff’s Opposition to Motion to 
Dismiss First Amended Complaint; and 
Alternative Countermotion for Leave to 
Amend 

II AA0279-0309 

22 03/21/17 Plaintiff’s Response and Partial 
Opposition to Defendants’ March 8, 2017 
Request for Judicial Notice and Counter-
Request for Judicial Notice by Plaintiff 

II 
& 
III 

AA0310-0457
 

AA0458-0622 

23 04/07/17 Reply in Support of Defendants Douglas 
D. Gerrard, Esq., and Gerrard Cox & 
Larsen’s Motion to Dismiss First 
Amended Complaint and Opposition to 
Alternative Countermotion for Leave to 
Amend 

III AA0623-0643 

24 04/07/17 Defendants Douglas D. Gerrard, Esq., 
and Gerrard Cox & Larsen’s (1) Reply in 
Support of Defendants’ Request for 

III AA0644-0694 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

Judicial Notice; (2) Response and Partial 
Objection to Plaintiff’s Counter-Request 
for Judicial Notice; and (3) Request for 
Judicial Notice on Reply 

25 04/12/17 Plaintiff’s Reply in Support of its 
Counter-Requests for Judicial Notice and 
Response to Defendants New Requests 

IV AA0695-0717 

26 04/12/17 Plaintiff’s Reply in Support of 
Alternative Countermotion for Leave to 
Amend Complaint 

IV AA0718-0783 

27 04/19/17 Minutes from April 19, 2017 hearing on 
Motion to Dismiss, and other pending 
filings entered by Court Clerk 

IV AA0784 

28 04/19/17 
Hrg. 

Transcript:  April 19, 2017 Hearing on 
Motion to Dismiss and other pending 
filings (File Date – 6/26/17) 

IV AA0785-0804 

29 04/28/17 Supplemental Brief [filed by Plaintiff] on 
Statute of Limitations Issues in 
Opposition to Defendants’ Motion to 
Dismiss First Amended Complaint 

IV AA0805-0830 

30 04/28/17 Supplemental Briefing [filed by 
Defendants] of Points and Authorities on 
Statute of Limitation Issues in Support of 
Motion to Dismiss First Amended 
Complaint 

IV AA0831-0848 

31 05/25/17 Decision and Order Granting Defendants 
Douglas D. Gerrard, Esq. and Gerrard 
Cox & Larsen’s Motion to Dismiss First 
Amended Complaint and Denying 
Plaintiff’s Countermotion for Leave to 
Amend 

IV AA0849-0853 

32 05/26/17 Notice Of Entry of Decision and Order 
Granting Defendants Douglas D. Gerrard, 
Esq. and Gerrard Cox & Larsen’s Motion 
to Dismiss First Amended Complaint and 
Denying Plaintiff’s Countermotion for 
Leave to Amend 

IV AA0854-0862 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

33 06/05/17 Defendants’ Memorandum of Costs and 
Disbursements 

IV AA0863-0912 

34 06/05/17 Motion to Alter or Amend, by Vacating, 
Order of Dismissal, Pursuant to NRCP 
59(e)  

IV AA0913-0929 

35 06/22/17 Defendants Douglas D. Gerrard and 
Gerrard Cox & Larsen’s Opposition to 
Motion to Alter or Amend, by Vacating, 
Order of Dismissal, Pursuant to NRCP 
59(e) 

V AA0930-0944 

36 06/28/17 Reply Points and Authorities in Support 
of Motion to Alter or Amend, by 
Vacating, Order of Dismissal, Pursuant to 
NRCP 59(e)  

V AA0945-0960 

37 07/19/17 Minutes from July 19, 2017 Hearing on 
Plaintiff’s Motion to Alter or Amend, by 
Vacating, Order of Dismissal entered by 
Court Clerk 

V AA0961 

38 07/19/17 
Hrg. 

Transcript:  July 19, 2017 Hearing on 
Plaintiffs’ Motion to Alter or Amend, by 
Vacating, Order of Dismissal, Pursuant to 
NRCP 59(e) (File Date – 12/27/17) 

V AA0962-0972 

39 08/07/17 Order Denying Plaintiff Branch Banking 
& Trust Company’s Motion to Alter or 
Amend, by Vacating, Order of Dismissal, 
Pursuant to NRCP 59(e)  

V AA0973-0974 

40 08/08/17 Notice of Entry of Order Denying 
Plaintiff Branch Banking & Trust 
Company s Motion to Alter or Amend, by 
Vacating, Order of Dismissal, Pursuant to 
NRCP 59(e)  

V AA0975-0980 

41 08/22/17 Notice of Appeal V AA0981-0983 
42 08/22/17 Case Appeal Statement V AA0984-0988 
43 08/29/17 Judgment V AA0989-0996 
44 08/30/17 Notice of Entry of Judgment V AA0997-1008 
45 08/30/17 Amended Notice of Appeal V AA1009-1011 
46 08/30/17 Amended Case Appeal Statement V AA1012-1016 
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ALPHABETICAL INDEX 
 

DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

4 10/18/16 Affidavit of Service on Defendant 
Douglas D. Gerrard  

I AA0036-0037 

5 10/18/16 Affidavit of Service on Defendant 
Gerrard Cox Larsen 

I AA0038-0039 

46 08/30/17 Amended Case Appeal Statement V AA1012-1016 
45 08/30/17 Amended Notice of Appeal V AA1009-1011 
42 08/22/17 Case Appeal Statement V AA0984-0988 
3 10/05/16 Complaint [subsequently amended] I AA0007-0035 
31 05/25/17 Decision and Order Granting Defendants 

Douglas D. Gerrard, Esq. and Gerrard 
Cox & Larsen’s Motion to Dismiss First 
Amended Complaint and Denying 
Plaintiff’s Countermotion for Leave to 
Amend 

IV AA0849-0853 

6 11/21/16 Defendant Douglas D. Gerrard, Esq. and 
Gerrard Cox & Larsen’s Notice of 
Motion and Motion to Dismiss 
Complaint; Memorandum of Points and 
Authorities [subsequently superceded and 
ultimately never ruled on] 

I AA0040-0070 

35 06/22/17 Defendants Douglas D. Gerrard and 
Gerrard Cox & Larsen’s Opposition to 
Motion to Alter or Amend, by Vacating, 
Order of Dismissal, Pursuant to NRCP 
59(e) 

V AA0930-0944 

24 04/07/17 Defendants Douglas D. Gerrard, Esq., 
and Gerrard Cox & Larsen’s (1) Reply in 
Support of Defendants’ Request for 
Judicial Notice; (2) Response and Partial 
Objection to Plaintiff’s Counter-Request 
for Judicial Notice; and (3) Request for 
Judicial Notice on Reply 

III AA0644-0694 

33 06/05/17 Defendants’ Memorandum of Costs and 
Disbursements 

IV AA0863-0912 

7 12/02/16 Demand for Jury Trial I AA0071-0072 
18 02/22/17 First Amended Complaint I AA0065-0196 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

43 08/29/17 Judgment V AA0989-0996 
27 04/19/17 Minutes from April 19, 2017 hearing on 

Motion to Dismiss, and other pending 
filings entered by Court Clerk 

IV AA0784 

13 02/07/17 Minutes from February 7, 2017 Hearing 
entered by Court Clerk 

I AA0141 

37 07/19/17 Minutes from July 19, 2017 Hearing on 
Plaintiff’s Motion to Alter or Amend, by 
Vacating, Order of Dismissal entered by 
Court Clerk 

V AA0961 

34 06/05/17 Motion to Alter or Amend, by Vacating, 
Order of Dismissal, Pursuant to NRCP 
59(e)  

IV AA0913-0929 

41 08/22/17 Notice of Appeal V AA0981-0983 
15 02/08/17 Notice of Department Reassignment I AA0154 
32 05/26/17 Notice Of Entry of Decision and Order 

Granting Defendants Douglas D. Gerrard, 
Esq. and Gerrard Cox & Larsen’s Motion 
to Dismiss First Amended Complaint and 
Denying Plaintiff’s Countermotion for 
Leave to Amend 

IV AA0854-0862 

44 08/30/17 Notice of Entry of Judgment V AA0997-1008 
40 08/08/17 Notice of Entry of Order Denying 

Plaintiff Branch Banking & Trust 
Company s Motion to Alter or Amend, by 
Vacating, Order of Dismissal, Pursuant to 
NRCP 59(e)  

V AA0975-0980 

12 02/07/17 Notice of Entry of Stipulation and Order 
to Dismiss the Second Cause of Action 
from the Plaintiff’s Complaint 

I AA0135-0140 

17 02/17/17 Notice of Entry of Stipulation and Order 
to Withdraw Without Prejudice and 
Vacate Any Scheduled Hearings on 
Motion to Dismiss and Requests for 
Judicial Notice 

I AA0159-0164 

19 03/08/17 Notice of Motion and Motion to Dismiss 
First Amended Complaint; Memorandum 
of Points and Authorities 

I AA0197-0217 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

39 08/07/17 Order Denying Plaintiff Branch Banking 
& Trust Company’s Motion to Alter or 
Amend, by Vacating, Order of Dismissal, 
Pursuant to NRCP 59(e)  

V AA0973-0974 

21 03/21/17 Plaintiff’s Opposition to Motion to 
Dismiss First Amended Complaint; and 
Alternative Countermotion for Leave to 
Amend 

II AA0279-0309 

8 12/28/16 Plaintiff’s Opposition to Motion to 
Dismiss; and Alternative Countermotion 
for Leave to Amend [subsequently 
superceded] 

I AA073-0103 

10 01/27/17 Plaintiff’s Reply in Support of 
Alternative Countermotion for Leave to 
Amend Complaint [subsequently 
superceded] 

I AA0125-0130 

26 04/12/17 Plaintiff’s Reply in Support of 
Alternative Countermotion for Leave to 
Amend Complaint 

IV AA0718-0783 

25 04/12/17 Plaintiff’s Reply in Support of its 
Counter-Requests for Judicial Notice and 
Response to Defendants New Requests 

IV AA0695-0717 

22 03/21/17 Plaintiff’s Response and Partial 
Opposition to Defendants’ March 8, 2017 
Request for Judicial Notice and Counter-
Request for Judicial Notice by Plaintiff 

II 
& 
III 

AA0310-0457
 

AA0458-0622 

9 01/17/17 Reply In Support of Defendants Douglas 
D. Gerrard, Esq., and Gerrard Cox & 
Larsen’s Motion to Dismiss Complaint 
And Opposition to Alternative 
Countermotion for Leave to Amend 
[subsequently superceded] 

I AA0104-0124 

23 04/07/17 Reply in Support of Defendants Douglas 
D. Gerrard, Esq., and Gerrard Cox & 
Larsen’s Motion to Dismiss First 
Amended Complaint and Opposition to 
Alternative Countermotion for Leave to 
Amend 

III AA0623-0643 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

36 06/28/17 Reply Points and Authorities in Support 
of Motion to Alter or Amend, by 
Vacating, Order of Dismissal, Pursuant to 
NRCP 59(e)  

V AA0945-0960 

20 03/08/17 Request for Judicial Notice in Support of 
Defendants Douglas D. Gerrard, Esq. and 
Gerrard Cox & Larsen’s Motion to 
Dismiss First Amended Complaint 

II AA0218-0278 

11 02/06/17 Stipulation and Order to Dismiss the 
Second Cause of Action from the 
Plaintiff’s Complaint 

I AA0131-0134 

16 02/16/17 Stipulation and Order to Withdraw 
Without Prejudice and Vacate Any 
Scheduled Hearings on Motion to 
Dismiss and Requests for Judicial Notice 

I AA0155-0158 

1 10/05/16 Summons I AA0001-0003 
2 10/05/16 Summons I AA0004-0006 
29 04/28/17 Supplemental Brief [filed by Plaintiff] on 

Statute of Limitations Issues in 
Opposition to Defendants’ Motion to 
Dismiss First Amended Complaint 

IV AA0805-0830 

30 04/28/17 Supplemental Briefing [filed by 
Defendants] of Points and Authorities on 
Statute of Limitation Issues in Support of 
Motion to Dismiss First Amended 
Complaint 

IV AA0831-0848 

28 04/19/17 
Hrg. 

Transcript:  April 19, 2017 Hearing on 
Motion to Dismiss and other pending 
filings (File Date – 6/26/17) 

IV AA0785-0804 

14 02/07/17 
Hrg. 

Transcript:  February 7, 2017 scheduled 
hearing on Motion to Dismiss, leading to 
judicial recusal (File Date – 01/9/18) 

I AA0142-0153 

38 07/19/17 
Hrg. 

Transcript:  July 19, 2017 Hearing on 
Plaintiffs’ Motion to Alter or Amend, by 
Vacating, Order of Dismissal, Pursuant to 
NRCP 59(e) (File Date – 12/27/17) 

V AA0962-0972 
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CASE NO. A-16-744561-C

Branch Banking & T rust Company , Plaintiff(s) vs. Douglas Gerrard,
ESQ, Defendant(s)
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Case Type: Legal Malpractice
Date Filed: 10/05/2016

Location: Department 27
Cross-Reference Case Number: A744561

Supreme Court No.: 73848

PARTY INFORMA TION

Lead Attorneys

 

 

Defendant Gerrard, Douglas D., ESQ Craig J. Mariam
   Retained

 7025779300(W)

 

Plaintiff Branch Banking & T rust Company George Mark Albright
   Retained

 7023847111(W)

EVENTS & O RDERS  OF THE  COURT

04/19/2017  All Pending Motions   (10:00 AM) (Judicial Officer Allf, Nancy)
 

  

Minutes
04/19/2017 10:00 AM

- DEFENDANT'S MOTION AND MOTION TO DISMISS FIRST
AMENDED COMPLAINT; MEMORANDUM OF POINTS AND
AUTHORITIES...PLAINTIFF'S OPPOSITION TO MOTION TO
DISMISS FIRST AMENDED COMPLAINT; AND ALTERNATIVE
COUNTERMOTION FOR LEAVE TO AMEND Upon inquiry of the
Court whether or not Mr. Mark Albright intended to speak to day, Mr.
Mark Albright stated he did not. Arguments by Mr. Mariam and Mr.
Chris Albright regarding the merits of and opposition to the pending
motions. Mr. Chris Albright stated with regard to the U.S. Supreme
Court rule 13 which is not in his briefs he could provide a supplement
for. COURT ORDERED, Defendant s Motion and Motion to Dismiss
First Amended Complaint; Memorandum of Points and Authorities, as
to Standing motion is DENIED, Statute of limitation TAKEN UNDER
SUBMISSION and CONTINUED TO CHAMBERS CALENDAR for
determination as to whether or not the matter can go forward, both
parties may submit supplemental briefs no later than April 28, 2017;
Plaintiff s Opposition to Motion to Dismiss First Amended Complaint;
and Alternative Countermotion for Leave to Amend CONTINUED TO
CHAMBERS for decision. 5/16/2016 (CHAMBERS) DECISION:
DEFENDANT'S MOTION AND MOTION TO DISMISS FIRST
AMENDED COMPLAINT; MEMORANDUM OF POINTS AND
AUTHORITIES; PLAINTIFF'S OPPOSITION TO MOTION TO
DISMISS FIRST AMENDED COMPLAINT; AND ALTERNATIVE
COUNTERMOTION FOR LEAVE TO AMEND

 
  Parties Present
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AA0784

https://www.clarkcountycourts.us/Anonymous/logout.aspx
https://www.clarkcountycourts.us/Anonymous/MyAccount.aspx?ReturnURL=default.aspx
https://www.clarkcountycourts.us/Anonymous/default.aspx
https://www.clarkcountycourts.us/Anonymous/Search.aspx?ID=400
https://www.clarkcountycourts.us/Anonymous/Search.aspx?ID=400&RefineSearch=1
javascript:window.close();
https://www.clarkcountycourts.us/Anonymous/help.htm
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11721888&HearingID=192767901&SingleViewMode=PartyPresent
javascript: window.close();


 

-1- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

RTRAN 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
BRANCH BANKING & TRUST 
COMPANY, 
                             

 Plaint if f , 
 
vs. 

 
 
DOUGLAS GERRARD, ESQ., 
                             

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE NO.   A-16-744561-C 
 
  DEPT.  XXVII 
 
 

BEFORE THE HONORABLE NANCY L. ALLF, DISTRICT COURT JUDGE 

WEDNESDAY, APRIL 19, 2017 

TRANSCRIPT OF PROCEEDINGS 

DEFENDANT’S MOTION AND MOTION TO DISMISS FIRST AMENDED 
COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES   

 
PLAINTIFF’S OPPOSITION TO MOTION TO DISMISS FIRST AMENDED 

COMPLAINT; AND ALTERNATIVE COUNTERMOTION FOR LEAVE TO AMEND  
 

APPEARANCES:     
    
  For the Plaint if f :       (via CourtCall) D. CHRIS ALBRIGHT, ESQ. 
              GEORGE MARK ALBRIGHT, ESQ. 
 
          
  For the Defendant:           ROBERT S. LARSEN, ESQ. 
              CRAIG J. MARIAM, ESQ.    
RECORDED BY:   TRACI RAWLINSON, COURT RECORDER 

 

Case Number: A-16-744561-C

Electronically Filed
6/26/2017 11:07 AM
Steven D. Grierson
CLERK OF THE COURT
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WEDNESDAY, APRIL 19, 2017 AT 11:00 A.M. 

 

THE COURT:  Branch Banking vs. Gerrard. 

MR. MARIAM:  Good morning, Your Honor, Craig Mariam for the 

Defendants. 

MR. LARSEN:  Rob Larsen, also for the Defendants. 

THE COURT:  Thank you. 

MR. LARSEN:  And w ith us is Mr. Gerrard. 

THE COURT:  Thank you and w elcome. 

MR. CHRIS ALBRIGHT:  Good morning, Your Honor, Chris Albright for the 

Plaint if f . 

MR. MARK ALBRIGHT:  Mark Albright appearing -- 

THE COURT:  Hang on.   

MR. MARK ALBRIGHT:  -- for the Plaintif f  also, Your Honor. 

THE COURT:  We -- w e have, let ’s hear from the courtroom and then on 

the phone, please.  One more in the courtroom. 

MR. CHRIS ALBRIGHT:  Chris Albright on behalf of the Plaint if f .  

THE COURT:  Thank you.  And on the phone, please. 

MR. MARK ALBRIGHT:  Attorney Mark Albright appearing also on behalf 

of Plaint if f . 

THE COURT:  Thank you.  Mr. Mark Albright, do you intend to speak 

today?   

MR. MARK ALBRIGHT:  No, Your Honor. 

THE COURT:  Thank you, very much.  All right, this is the Defendant’ s 

Motion to Dismiss the First Amended Complaint and then the Plaint if f  has an 

AA0786
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Opposit ion and a Countermotion for Leave to Amend.  Mr. Mariam. 

MR. MARIAM:  Thank you, Your Honor.  So, this case is a generation old, 

there are a lot of issues -- 

THE COURT:  There -- and the record was extensive, w e did our best to 

get through it . 

MR. MARIAM:  Yes.  And so for as today is concerned I think there are a 

few  independently, potentially disposit ive issues, w hether it ’s a statute of 

limitat ions, the issue that the opposition raised is regarding dicta, the issue of 

standing. I think they’ re all independent of each other.   

 Before I kind of go through a narrat ive or regurgitate w hat’s in the 

papers, I just w ondered if  you had any part icular inquiries.  

THE COURT:  No, I -- I -- not really.  I -- I made some preliminary, you 

know , impressions.  I formed some w ith regard to the standing argument.  I 

w asn’ t  sure that that  w as a w inner for the Defendant and your causation issue 

appeared to be factual, so that -- it  appeared to me as though the -- the Plaint iff  

had stated a cause, doesn’ t  mean they’ re going to w in, but they stated a cause 

of act ion.   

 The issue that I’m most concerned about for the Plaint if f  is the 

statute of limitat ions argument.  My inclinat ion w as to require addit ional brief ing 

and to grant the countermotion.  If  that -- 

MR. MARIAM:  Okay.  Yeah. 

THE COURT:  -- if  that focuses the parties. 

MR. MARIAM:  Absolutely.  So I’ ll start w ith that now . 

THE COURT:  And -- and that -- that doesn’ t  mean that I make up my 

mind before listening. 

AA0787
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MR. MARIAM:  So on the statute of limitat ions issue, I think the -- the 

primary point to -- to understand and consider is that  the remitt itur issue 

enclosed the case, the appellate case, on March 18 th of 2014.  Tw o years after 

that date, w ould have been either March 17 th or March 18 th of 2016 and the 

case w as f iled months after that. 

THE COURT:  February 22, 2017 -- oh, that’s the f irst Amended 

Complaint, you’ re right. 

MR. MARIAM:  Yes.  The case w as f iled actually on -- 

THE COURT:  In ‘15. 

MR. MARIAM:  -- on October 5 th of 2016.  So that’s six months or so 

after the statute of limitat ions. 

THE COURT:  I say -- I see October 14 of  2015, but that’s not enough of 

a dif ference to matter. 

MR. MARIAM:  Okay.  Either w ay -- yeah, you’ re right -- so either w ay -- I 

don’ t  know  w hat the date, if  that ’s right, I have October 5 th, but either w ay, it  

w ould be w ell past the argument and so far as w e’ re making as to the statute 

of limitat ions.   

 The only issue really to consider is w hether the Petit ion to the 

Supreme Court for a w rit  continues to toll the statutory t ime period.  We have 

presented to the Court author -- it ’s -- it ’s -- it ’s not an issue that has been 

vetted extensively, but it  certainly is an issue that has been discussed in terms 

of w hether an appeal as a matter of right versus a matter of discret ion, tolls the 

statute of limitat ions.  And it  has been found that discret ionary appeals do not, 

and that’s -- there are -- there are, some out of state cases that w ere cited to 

that end.  And it  only makes sense, because as I said to start, the remitt itur 
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issue; w hen a remitt itur issues, the case is closed.  That end -- that -- that ends 

the tolling period and commences the statute of limitat ions.  There -- there w as 

no petit ion or request for a stay, they could have asked for one, they could 

have f iled a motion to stay the issuance of the remitt itur pending the petit ion 

for the w rit , and that did not happen.   

The argument in opposit ion, the w ay I read it  is -- is rhetoric.  There’s not 

a lot of -- in fact, there’s no binding authority on point, it ’s persuasive 

argument.  And I think that -- I think that really goes both ways.  We did vet 

this issue in signif icant detail in terms of research, and w e have presented to 

the Court w hat w e could f ind.  I can -- you know , if  your thought is to allow  

supplemental brief ing, I w ould love the opportunity to continue to look at that, 

but w e did, w e did look at it  in detail.  And I think it  comes dow n to a matter of 

common sense.  Like I said, the case is closed, the case is closed and the 

statute is no longer tolled.  That’s the gist of the argument -- that is the 

argument on the statute of limitat ions grounds. 

The other tw o primary -- I guess, primary points in the motion are the 

issue of standing and the issue of -- I don’ t  know  if  -- causation is how  it ’s  

term -- it ’s termed, but I think it ’s really an issue of collateral estoppel or issue 

conclusion or res judicata.  It  essentially says that the court -- w hat, seven 

years ago, w hatever it  w as, 2010, issued f indings of fact and conclusions of 

law , relat ive to the merit  in this case.  Also, those f indings of fact and 

conclusions of law  w ere not appealed.  There w as an appeal as to the standing 

issue, but there w as no appeal as to the -- the merit-based argument, and this 

w as not dicta.  Dicta, you know , w e go through the authority and I w on’ t re -- I 

w on’ t regurgitate it  for you, but the f indings by the prior court, the District 
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Court, w ere necessary and required for it  to issue it s declaratory relief 

judgment, the judgment affect ing the declaratory request.  These issues w ere 

presented to the part ies before trial, there w as a list of issues to be decided at 

trial.  I think there w ere tw enty-something of them, off  hand.  The majority of 

them did not relate to standing.  In fact, none of them related to standing, 

that’s a dif ferent issue.  They all related to the merit  of the Equitable 

Subrogation claim and they w ere decided.   

 This w as a 10-day trial, w itnesses w ere heard.  It  w as not a 

consecutive trial, these 10 days w ere prolonged over a period of a month 

because the trial w as -- I w asn’ t  there, but it  seemed intense based on reading 

the transcripts and the issues, there w as a lot of argument.  In fact, after the 

f indings of fact and conclusions of law  w ere rendered, our client objected and 

petit ioned the Court, moved the Court , to exclude to remove the f indings of 

fact that relate to the merit-based conclusions.  And to focus the f indings of 

fact only on standing so that they could then address the issue itself , from the 

appellate court.  The Court denied that request and issued its f indings of f act as 

you have seen.  And I, you know , one thing I do w ant to do and I -- this is, I 

tend to try to avoid regurgitat ion as I’ve now  said three t imes, but I do w ant to  

read a couple of -- 

THE COURT:  It ’s f ine. 

MR. MARIAM:  -- the f indings of fact -- 

THE COURT:  Sure. 

MR. MARIAM:  -- because I think they are important.  These are, you 

know , they -- they are, the f indings of fact and conclusions of law  are 

contained in our client ’s request for judicial notice.  I don’ t  know  that there’s an 
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opposit ion on this part icular issue because they are in the court record, and all 

w e’ re asking the Court to do is look at the actual f indings by the Court, w hich it  

w ould do in any case.   

 So to the point, and there’s so many of them, so I’m just going to 

read a few .  Findings of fact 28 and 29 addressed a declaratory relief claim, 

requested by St. Rose w ith lenders, and that’s the f irst cause of act ion.  And   

it  -- and, the f inding is specif ic, St. Rose -- St. Rose lenders deed of trust should 

retain its priority over the 2007 Colonial Bank deed of trust, that follow s it .  

Facts 121 and 122, since St. Rose lenders w as not a party to either the 2007 

Colonial Bank deed of trust or the construct ion loan agreement, it  is not   

require -- 

THE COURT:  And it ’s the August 26, ‘05, $29 million construct -- is  

that -- or w as that at the acquisit ion loan? 

MR. MARIAM:  There w ere -- yeah, so there the acquisit ion loan and then 

there w as the construct ion loan. 

THE COURT:  ‘05 and ‘07. 

MR. MARIAM: Correct. 

THE COURT:  29,000,000 and 43,000,000. 

MR. MARIAM:  Correct.   

THE COURT:  All right. 

MR. MARIAM:  Yes. 

THE COURT:  And then the intervening loan by St. Rose lenders. 

MR. MARIAM:  The second -- prior -- at one t ime it  w as the second 

priority loan -- priority deed and then it  became the f irst, yes.  

THE COURT:  I got it . 
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MR. MARIAM:  Yes. 

THE COURT:  I just w ant to make sure -- I have the contacts. 

 MR. MARIAM:  Yeah, okay.  And then -- and then so fact 121, this is the 

f inding fact that w as ex -- that w as incorporated into the judgment.  Since St. 

Rose lenders w as not a party to either the 2007 Colonial Bank deed of trust, or 

the loan agreement, it  is not required to subrogate its deed of trust.  That’s a 

f inding, that’s a conclusion.  122, an agreement w hich prejudices lien holders or 

impairs their security, requires their consent .  It ’s a f inding of law , 122. 

 We can lit igate this case again, and go through the process, spend 

a lot of money, force our client through deposit ions, test imony, trial, but given 

the f indings of fact that already occur, this -- this -- the case w ithin the case, 

cannot be proven.  Whether that’s termed causation, w hether that’s termed 

issue conclusion, I think it  could be either, but it ’s clear there’s no w ay to 

interpret these f indings other than what they are.  To argue they are dicta is 

simply incorrect , not only -- for three reasons, one, there is no appeal on that 

issue, that issue is w aived, the opposit ion cannot make that argument, the 

issue is w aived.  Tw o, there w as an object ion by our client follow ing trial, the 

Judge denied that object ion -- denied the motion and issued the merit  based 

f indings.  Three -- what w as my third one? 

THE COURT:  Statute of limitat ions, standing, causation? 

MR. MARIAM:  The statute of limitat ions is independent; the statute of 

limitat ion is an issue.  And I think if  that’s -- that ’s -- if  the statute w asn’ t 

tolled, this all becomes moot.  In the event the statute of limitat ions is in play, 

this no longer becomes moot.   

 The one thing I am not addressing today because it ’s in the papers, 
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is the issue of standing -- the issue of -- I can’ t  read the w rit ing, can I ask?  And 

the point that’ s being made to me is kind of w hat  I said, if  it  is a f inal f inding 

and order on the merits, that w as an appeal.  And if  there’s no appeal on the 

issue on the merits, does it  -- the argument here is w aived. 

 The issue -- but, I was going to say is the issue of standing, the real 

party in interest, I think its disposit ive, but I can see your point of it , that it ’s 

fact based.  And I can see that, and that’s w hy I’m kind of putt ing that aside 

for today, because I think these tw o other issues -- 

THE COURT:  I really focused on the statute of limitat ion argument.  

MR. MARIAM:  Okay. The statute of limitat ions argument is w hat I said, 

I’m happy to go look further and brief it, if  that ’s w hat you w ould like.  I don’ t  

know  -- 

THE COURT:  If  -- if you think you fully exhausted the brief ing on that, 

then I’m not going to require you to do addit ional.  

MR. MARIAM:  We did -- w e did exhaust it .  I don’ t  w ant to say w e 

didn’ t , w e looked high and low  and I thought w e found authority of point  so, 

but if  you don’ t  think so, w e’ re happy -- 

THE COURT:  It  just -- it  appears to be an open issue in Nevada, there’s 

no decision on point, that ’s -- 

MR. MARIAM:  Right, that ’s true.  And if  there’s issues that -- that w e’d 

have to look at out of state court contacts.  But w e’d also look at common 

sense.  And just the fact that the remitt itur issue and the case is closed and 

there w as no stay.  I think that’s -- and it ’s discret ionary, the w rit ’s 

discret ionary.  An appeal limit is an appeal, a w rit  -- a petit ion for a w rit  is a 

petit ion for a w rit , it ’s -- it ’s like any -- any, you know , interlocutory w rit , and 
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then that doesn’ t stay the case either.   

 So, I don’ t  remember w hat my third point w as on the other issue, 

but I think the two points I made -- 

THE COURT:  If  it  -- if  it  comes to you, you can address it  in your reply, 

and if  necessary I’ ll give Mr. Albright a chance to respond and give you the last 

w ord. 

MR. MARIAM:  Sure.  Okay.  Thank you. 

THE COURT:  Thank you, Mr. Mariam.  Mr. Albright. 

MR. CHRIS ALBRIGHT:  Thank you, Your Honor.  Looking at the statute 

of limitat ions question, w hich I w ould agree is probably t he most relevant 

question to a Motion to Dismiss.  I think you’ve indicated you might like some 

further brief ing and I think you’ re going to get further brief ing, I’m sure.  

THE COURT:  Only if  you tell me you think you can -- 

MR. CHRIS ALBRIGHT:  If  this is -- w ell, I mean on the other issues, if  

you deny the Motion to Dismiss, I’m sure there w ill be another Motion for 

Summary Judgment someday, w hich some of the other issues w ill be better 

adjudicated in that venue w ith aff idavits and so forth. 

But the f irst -- the f irst Nevada case to say that Nevada is going to follow  

the rule, w hich not all courts, not all states follow , some states do, that you 

don’ t  sue your attorney for lit igat ion malpract ice until any appeals have run their 

course w as the Semenza case, Semenza v. Nevada Medical Liability Insurance 

Company.  And they base the decision on a claim of cruel theory rather than a 

tolling theory.  There’s later Nevada cases that say, w e’ re also going to apply a 

tolling theory.  And, but this is w hat Semenza said, it  said: a legal malpract ice 

act ion does not accrue until the Plaint iff ’s damages are certain and not 
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contingent upon the outcome of an appeal. 

 Period, an appeal.  Doesn’ t say the state court appeal, doesn’ t  say 

an appeal as of right, it  says an appeal.  Now , in Nevada you have 30 days to 

f ile a notice of appeal.  At the U.S. Supreme Court under U.S. Supreme Court 

Rule 13, you have 90 days to f ile a petit ion for w rit  of cert.  And in fact w hat 

rule 13 also says is it  indicates that if  you’ re not w ithin that t ime frame, the 

clerk is not even to f ile the petit ion.  And w e’ve submitted as one of our 

exhibits, w hich I think you can review  w ithout turning this into Motion for 

Summary Judgment, under Baxter, because it ’s referenced in our amended 

complaint, w e’ve submitted a copy of the f irst page of the petit ion and         

it ’s -- it ’s f ile stamped.  It  w as accepted by U.S. Supreme Court, and it ’s not 

rejected as untimely, and then it  w as later ruled that they would not accept 

petit ion.   

 And so you have Your Honor, is you have a subset of  states that 

recognize this lit igation, claim accrual rule or lit igat ion tolling rule.  And then 

w ithin that subset of states you have a pretty small subset that has also 

addressed this petit ion for w rit  question.  And it  appears to me that the cases 

that are all direct ly on point, and obviously they’ re all just persuasive because 

Nevada has a rule, but the cases that are really direct ly on point and that they 

come from states where there is a lit igat ion malpract ice tolling rule or claim 

accrual delayed -- delayed claim accrual rule.  Those cases, Texas, Arizona, 

Kentucky, the ones that w e’ve cited in our brief, they all seem -- they all seem 

to say that, yeah, a petit ion for w rit  of cert counts as a malpract ice tolling 

appeal.  And in fact, w hat’s interest ing is that there’s a couple of those cases 

that even seem to indicate that -- that the t ime to appeal, or the claim accrual 
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does not occur until the t ime for f iling a petit ion for rehearing of the denial of 

cert is in place.  So that arguably you could say that it  -- that it ’s 90 days later 

even if  w e hadn’ t f iled an appeal or a -- or a petit ion for w rit, w e could argue 

that the -- that the statute of limitat ions didn’ t  start to run until that point.  We 

don’ t have to argue that and so w e don’ t have to reach that question.  But 

clearly the case law  that is direct ly on point from the states that do have this 

rule all seems to indicate that that’s the w ay that that turns out.   

And I think one of the things that’s important that w e’ve cited in our brief 

is the -- is the Kopicko decision, because in Kopicko w hat happened is they 

w ent back to this claim accrual theory and they said, look Nevada law yer f iles a 

law suit, doesn’ t  f ile it  against the right party, has it  dismissed, tries to -- tries to 

move to amend, can’ t  do that because the case has been dismissed, tells his 

clients I’ve committed malpract ice, you may need to get a malpract ice attorney 

against me.  So his clients are aw are of everything that’s happened that 

constitutes malpract ice.  And then w hat he does, is he doesn’ t go and f ile an 

appeal, he f iles a whole dif ferent act ion, and -- and w hat the Nevada Supreme 

Court said is only after that w hole new  action had been adjudicated against this 

law yer had the claims really accrued, because only at that point w as the 

damage fully sustained and irreversible.  And -- and that’s really w hat w e have 

here, is until the U.S. Supreme Court said w e’ re going to deny your petit ion for 

w rit  of cert iorari the -- the damages w hich had been caused by the alleged 

malpract ice in this case, w ere not yet clearly and definit ively irreversible.  And 

so I think Kopicko seems to me to indicate that although the Nevada Supreme 

Court has never addressed this direct question, on all fours, that if  you look at 

how  the claim acccrual rule w orks, as it applies to lit igat ion malpract ice cases, 
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the w ay it  w orks is you w ait to see w hen has the client been injured in a 

manner w hich has become irreversible, and if  the client does something to try 

to reverse the damage and he’s not able to succeed in that endeavor, be it  a 

w hole new  law suit , not even an appeal, or be it  a petit ion for w rit , then and 

only then can you say that the claim has now  accrued in the statute of 

limitat ions has started to run.  And I don’ t  think there’s any question of fact in 

this case that w e f iled w ithin tw o years of the -- of the petit ion being denied.  

It  sounds, Your Honor, like you’ re not interested in a w hole lot of 

argument on the other points that been raised.  I -- I think you’ re right          

that -- that a factual cause of act ion for malpract ice has been asserted.  If  you 

take our complaint, w e have alleged that w e w ere represented by these 

attorneys and that’s not really disputed, so w e have standing to sue them for 

malpract ice.  We have alleged that they knew  or should have know n that one of 

the things they needed to do for us w as to procure evidence and disclose 

evidence and use evidence at trial that w ould show  that we ow ned the deed of 

trust under w hich we had also therefore acquired under Nevada in Ninth Circuit  

law  the equitable subrogation rights of the prior ow ner of the deed of trust.  

And w e haven’ t just made that allegation in a conclusory fashion; w e’ve cited 

lots and lots and lots of facts that show .  Here’s one reason w hy they should 

have know n that; it  w as in the aff irmative defenses, it  w as in the denials to the 

complaint, here’s a -- here’s a reason, it w as in w hat w as stated by the Judge 

at the beginning of trial, it  w as in the NQAF w hich they disagree w ith us on 

that point, but the low er court agreed w ith our reading of that.  In any event, 

you know , these are facts that are not just conclusory alleged w e have actually 

set forth dist inct facts to support these allegations.  And if  you assume that all 
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those facts are true, then the next thing that w e have alleged is w e say look, 

had they realized in t ime that they needed to do this, it  could have been done 

very easily, because there w as in fact an assignment and in fact there’s a 

federal case in Nevada, the Smokehouse case, in w hich the federal Judge here 

in Nevada has said yeah, that 2009 bulk assignment transferred Colonial’s 

former Nevada deeds of trust over to BB&T.  And so if  they w ould’ve presented 

that, then they would’ve prevailed on that point had they t imely realized the 

need to do so.  And w hat w ould that have meant, w ell that w ould have meant 

that w e had under the Houston case under the Mort  case we had equitable 

subrogation rights, and really equitable replacement rights given the nature of 

these tw o loans.  And w e think w e w ould have prevailed on that and -- and 

their response on that is to say, w ell w e think those issues are tried and they 

w ere adjudicated and so therefore you don’ t get to try them again.  Well, w e 

disagree w ith that, w e don’ t think that they w ere tried.  In fact, w hat happens 

at trial is Mr. Gerrard puts on his case for BB&T and w hen he’ s done putt ing on 

that case, arguments resume on the -- on the rule 52(c) motion that had been 

started before his last w itness w as put on the stand.  And those arguments are 

adjudicated against BB&T.  And based on that, the Court doesn’ t  say, okay now  

it ’s your turn, R&S Lenders, put on your case.  R&S Lenders doesn’ t have to 

put on their case, you know , in -- in fact there’s a line in the descent, w hich 

you know , obviously I don’ t  like the descent and they do, but again, this line 

probably the majority w ould’ve agreed w ith that the Nevada Supreme Court, 

w here -- w here Justice Pickering says, you know  w hat happened here is that 

R&S St. Rose Lenders received a $12,300,000 victory, you know , w hich it  did 

not -- to w hich it  did not prove its entit lement .  She says on the merits, I think 
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it ’s as though on the merits.  But that’s really w hat happened here is R&S did 

not have to prove up their claim, and so the rulings that the Court made on that 

issue are in fact dicta, they are of no preclusive effect in this case.  This has 

happened lots of t imes before, and w e’ve cited lots of cases in our briefs w here 

a judge rules against a party on some procedural issue, and then -- and I can 

understand the temptation to do this as a judge, says, but by the w ay the client 

w ould’ve lost anyway on the merits.  And -- and w hat they review  in courts 

have said again and again and again on those types of cases, is they’ve said, 

you don’ t  get to rely on that in the malpract ice suit .  Because it ’s dicta, 

because it  w asn’ t  necessary, because it has no preclusive effect under -- in 

Nevada under Five Star and because the w hole point of the trial of the 

malpract ice case is not to determine w ell w hat w ould the other judge have 

done, but rather to reach an object ive review  of the underlying merits as they 

might’ve been reached in the case w ere it  not for the procedural -- or in this 

case evidentiary problem.  They say, you know , w e can come back and retry 

that.  I don’ t  think it ’s ever been tried, I don’ t  think it  w ould be a re-trial, but 

again I think that Your Honor is right, the f irst Amended Complaint, if  you 

assume everything that’s in there is true, clearly states a cause of act ion for 

legal malpract ice and unless the statute of limitat ions arguments are persuasive 

to you that the Defendants have -- have made, I -- I don’ t  see any reason to 

grant the motion.  I think the motion should be denied and they should f ile an 

answ er, and then if w e w ant to have subsequent brief ing on -- on issues that 

are really more along the lines of Motion for Summary Judgment w ith aff idavits 

and so forth, then w e can get into some of these arguments again.  

THE COURT:  And -- and if  given the opportunity w ould you have 
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anything to add to your brief about statute of limitat ions? 

MR. CHRIS ALBRIGHT:  Well some of w hat I discussed this morning, Your 

Honor, w ith respect to U.S. Supreme Court Rule 13, I don’ t  think is in my 

briefs.  I -- I don’ t  know  if  this is being recorded for us to get a transcript? 

THE COURT:  Alw ays. 

MR. CHRIS ALBRIGHT:  Okay.  And so if  you w ould like that put forth in 

w rit ing, I’d be happy to do that -- that is a lit t le bit  new  from w hat w as in my 

briefs. 

THE COURT:  When w ill -- could you have that to me by Friday the 28 th?  

MR. CHRIS ALBRIGHT:  Sure. 

THE COURT:  Okay.  So, thank you.  And the reply, please. 

MR. MARIAM:  Thank you, Your Honor.  Tw o foundational points and 

then I’ ll focus on the statute of limitat ions only.  One, the argument made by 

Counsel relat ive to the standing issue misses the fact that the assumption 

agreement, the purchase agreement from the FDIC, disallow s the claim to have 

accrued -- occurred in the f irst place.  It disallow s lit igat ion.  The -- Judge 

Gonzalez found that in her f indings of fact and conclusions of law .  It ’s not in 

this motion, it ’ s a summary judgment issue.  We w ill be raising that, but I 

w anted to address that point because it -- it  w as mentioned.  Second, I -- I 

think you w ere going to do this but if  -- if  there is further brief ing w e’d of 

course appreciate the opportunity to respond on that.   

 Focusing on the statute of  limitat ions issue, Semenza is the seminal 

case, I -- you cited to it  a lot -- it ’s the -- it ’s the seminal case relat ing to the 

accrual of a legal malpract ice claim.  But, it  doesn’ t  -- it ’s not relevant here, I 

don’ t  think there’s an argument that -- w ell, strike that -- it -- it ’s -- it ’s pert inent 
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in some respect, but the issue really is tolling, in this case.  But taking    

Plaint if f  -- Counsel’s argument at face value, Semenza says that the statute of 

limitat ion begins to toll as of the date of an adverse ruling on appeal.  That date 

w as even earlier than the remitt itur.  The -- that date w as May 31st of 2013.  

That’s w hen the trial court -- the Supreme Court aff irmed the ruling of the trial 

court, and then there w as an en banc decision on February 21 st, 2014.  The 

remitt itur issued a lit t le -- about a month later, on March 18 th, 2014 and that 

w as the end of the appeal.  A w rit  is not an appeal I think -- and I think that’s 

black letter law , a w rit  is a -- a petit ion for a w rit  is a request for a higher court 

to address an issue in the low er court, but it ’s not an appeal.  It ’s not an issue, 

it ’s not -- it ’s discret ionary, these things are denied summarily more often than 

not.  But an appeal is decided on the merits,  an appeal is a matter of right.  

Brief ing is had, argument is made and a decision on the merits is rendered.  And 

that occurred in this case.  A remitt itur then issued and the case w as closed.   

One thing w e did address in the papers, the moving papers, on this -- on 

the statute of limitat ions issue, is public policy.  Because public policy is 

probably going to be relevant in interpret ing the -- the state legislature’s desire 

here and w e’ve cited to various Nevada cases that say, for example, the Court, 

in quotes: must give the statute interpretat ion that reason and public policy 

w ould indicate the legislature intended.  A concrete t imeframe from          

w ithin -- w ithin w hich a Plaint if f  must f ile a law suit and after w hich a Defendant 

is afforded a level of security. 

 That’s Winn v. Sunrise Hospital Medical Center Nevada, 2012.   

In malpract ice act ions, public policy w eighs the interest of the 

representing client w ith the interest of counsel allow ing clients to, quote, f ile 
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claims against their attorneys w hen they become aw are that they have suffered 

harm, yet, relieves attorneys from the prospect of unlimited and unending 

liability.  That case is actually quoted from Indiana, that’s Silvers v. Brodeur on 

page 18 of the moving papers.  

The case upon w hich the Plaint if f  relies in opposit ion, and also cit ed to 

during argument a moment ago, is the Kopicko case, if  I’m saying that   

correct ly -- Kopicko case.  That case did not concern an appeal, it  didn’ t  

concern a petit ion for a w rit .  It ’s factually dist inguishable, it ’s irrelevant to the 

analysis here.  And the proposit ion that Plaint if f  puts forth that --that it ’s clear 

that Nevada w ould follow  Texas and Arizona and Kentucky law  is -- is 

speechless.  There is no support for that statement.  The case cited is off  point, 

it  doesn’ t  address an appeal.  The cases -- there are some cases on point that 

the defense cited and I -- I w ill say it  four t imes, I don’ t  w ant to regurgitate 

w hat’s in the papers, but in part icular there is the Pennsylvania act ion that w as 

cited -- this is Robbins Sevenko Orthopedic Surgeons vs. Geisenberger.  And 

that case refused to extend the tolling period to w rits of cert iorari to the U.S. 

Supreme Court because w ith t ime, memory -- quote: memories fade, w itnesses 

disappear or die, and evidence is lost.   

 It ’s also cited by Laird, 235 Cal App 3d, at 8 14 [sic].  These are all 

in the papers, page 18 of the moving papers.   

And, f inally I’ ll just address the North Carolina court ’s opinion in Clark, 

that ’s page 19, and -- I’m sorry, I’m now  reading from my reply, this is w here 

w e address the opposit ion, page 19: the logic expressed by the North Carolina 

court is the same expressed by many other courts, that,  quote, a petit ion for 

w rit  of cert iorari is not an appeal of right, and no review  is guaranteed once the 
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petit ion is f iled.   

 Appeals, and then it says the same thing, tw ice.   

So instead of beating around the bush, as -- as has been done, the direct 

issue in this case is w hether a w rit  is an appeal, and it  is not, and w hen the 

appeal w as ult imately concluded.  And that is as of the date of the remitt itur, 

case closed.  Tw o years from that date w ould’ve been the expirat ion of the 

statute of limit -- the statute of  limitat ions, this case w as f iled approximately six 

months later, the case is barred.  I really do w ant to continue to talk about the 

other issues, but I -- I think they’ve been vetted fully.  I think -- I w ould hope 

the Court w ould take one last look, hopefully, at the f indings of fact and 

conclusions of law  by Judge Gonzalez, and -- and -- and -- and -- and identify on 

the face of those f indings that this is not dicta, they w ere required to issue the 

judgement in the f irst place, and that to force Mr. Gerrard through another trial, 

to sit  through deposit ion, summary judgments, the cost expense, the only -- the 

only -- the only gaining part ies w ould be us, the attorneys, and I don’ t  w ant 

that to happen.   

 So just as matter of policy, hopefully, f inality can be had one w ay 

or another at this stage in the proceeding.  Thank you. 

THE COURT:  Thank you, both.  This is the Defendant’s Motion to 

Dismiss the First Amended Complaint, along w ith the Plaint if f ’s countermotion, 

the matter is submitted.  With regard to the f irst grounds for the motion 

standing causation, motion’s denied because the complaint states a claim for 

w hich relief could be granted.  How ever, the matter w ith regard to the statute 

of limitat ions is taken under submission for a determination as to w hether or not 

the matter can go forw ard on a t imely basis.  The brief ing schedule, both 
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part ies w ill be allowed to submit supplemental briefs no later than               

May 28 th -- I’m sorry, April 28 th, 2017, and the matter w ill be set on my May 

16 th, 2017 Chambers calendar for decision.  And it  could be that the      

decision -- 

MR. MARK ALBRIGHT:  Thank you, Your Honor.  

THE COURT: -- doesn’ t  fully explore the result  into -- and directs one 

party to prepare f indings and conclusions, just to let you know .   

MR. CHRIS ALBRIGHT:  Okay. 

THE COURT:  It  may be in a conclusory fashion, but I need to re-review  

the issue of statute of limitat ions before I can rule disposit ively on the motion. 

MR. CHRIS ALBRIGHT:  Thank you, Your Honor. 

THE COURT:  Thank you both. 

MR. MARIAM:  Thank you for your t ime.  Thank you, have a good day.  

 

 [Proceeding concluded at 11:36 a.m.] 
 
 

 
 
 
 
 
 
 
ATTEST:  I do hereby cert ify that I have truly and correct ly transcribed the 
audio/video proceedings in the above-entit led case to the best of my ability. 
 

             
                              _________________________ 
                              Brynn Grif f iths 
                                       Court Recorder/Transcriber 
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NEO 
CRAIG J. MARIAM, ESQ., 
Nevada Bar No. 10926 
ROBERT S. LARSEN, ESQ.  
Nevada Bar No. 7785
WING YAN WONG, ESQ. 
Nevada Bar No. 13622
GORDON & REES LLP 
300 South Fourth Street, Suite 1550 
Las Vegas, Nevada  89101 
Telephone:  (702) 577-9300 
Direct:  (702) 577-9301 
Facsimile:  (702) 255-2858 
E-Mail: cmariam@gordonrees.com 
              rlarsen@gordonrees.com  
              wwong@gordonrees.com 

Attorneys for Defendants Douglas D. 
Gerrard, Esq. and Gerrard Cox & Larsen 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

BRANCH BANKING & TRUST COMPANY, a 
North Carolina corporation, 

Plaintiff, 

vs.  

DOUGLAS D. GERRARD, ESQ., individually; and 
GERRARD COX & LARSEN, a Nevada 
professional corporation, JOHN DOES I-X; and 
ROE BUSINESS ENTITIES XI-XX, 

   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

Case No.:    A-16-744561-C 
Dept. No.:   27 

NOTICE OF ENTRY OF 
DECISION AND ORDER 
GRANTING DEFENDANTS 
GERARD D. GERRARD, ESQ. 
AND GERRARD COX & 
LARSEN’S MOTION TO DISMISS 
FIRST AMENDED COMPLAINT 
AND DENYING PLAINTIFF’S 
COUNTERMOTION FOR LEAVE 
TO AMEND

PLEASE TAKE NOTICE that, on MaY 25, 2017, the Court entered the DECISION 

AND ORDER GRANTING DEFENDANTS GERARD D. GERRARD, ESQ. AND GERRARD 

COX & LARSEN’S MOTION TO DISMISS FIRST AMENDED COMPLAINT AND 

DENYING PLAINTIFF’S COUNTERMOTION FOR LEAVE TO AMEND in this matter.   

/ / / 

/ / / 

/ / / 

Case Number: A-16-744561-C
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5/26/2017 9:06 AM
Steven D. Grierson
CLERK OF THE COURT
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A copy of the Court’s Decision and Order is attached hereto as Exhibit “1.” 

DATED this 26th day of May, 2017. 

Respectfully submitted, 

GORDON & REES, LLP 

/s/ Robert S. Larsen  
Craig J. Mariam, Esq. 
Nevada Bar No. 10926 
Robert S. Larsen, Esq. 
Nevada Bar No. 7785 
Wing Yan Wong, Esq. 
Nevada Bar No. 13622 
300 South Fourth Street, Suite 1550 
Las Vegas, Nevada 89101 

Attorneys for Defendants Douglas D.  
Gerrard, Esq. and Gerrard Cox & Larsen 
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CERTIFICATE OF SERVICE 

Pursuant to Rule 5(b) of the Nevada Rules of Civil Procedure, I hereby certify under 

penalty of perjury that I am an employee of GORDON & REES LLP, and that on the 26th day of 

May, 2017, the foregoing NOTICE OF ENTRY OF DECISION AND ORDER GRANTING 

DEFENDANTS GERARD D. GERRARD, ESQ. AND GERRARD COX & LARSEN’S 

MOTION TO DISMISS FIRST AMENDED COMPLAINT AND DENYING 

PLAINTIFF’S COUNTERMOTION FOR LEAVE TO AMEND was served upon those 

persons designated by the parties in the E-Service Master List in the Eighth Judicial District 

court eFiling System in accordance with the mandatory electronic service requirements of 

Administrative Order 14-1 and the Nevada Electronic Filing and Conversion Rules, upon the 

following:   

G. Mark Albright, Esq. 
D. Chris Albright, Esq. 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 

/s/ Gayle Angulo                   
An Employee of GORDON & REES, LLP 

1128848/33036645v.1 
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MEMC 
CRAIG J. MARIAM, ESQ., 
Nevada Bar No. 10926 
ROBERT S. LARSEN, ESQ.  
Nevada Bar No. 7785
WING YAN WONG, ESQ. 
Nevada Bar No. 13622
GORDON & REES LLP 
300 South Fourth Street, Suite 1550 
Las Vegas, Nevada  89101 
Telephone:  (702) 577-9300 
Facsimile:  (702) 255-2858 
E-Mail: cmariam@gordonrees.com 
              rlarsen@gordonrees.com  
              wwong@gordonrees.com 

Attorneys for Defendants Douglas D. 
Gerrard, Esq. and Gerrard Cox & Larsen 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

BRANCH BANKING & TRUST COMPANY, a 
North Carolina corporation, 

Plaintiff, 

vs.  

DOUGLAS D. GERRARD, ESQ., individually; and 
GERRARD COX & LARSEN, a Nevada 
professional corporation, JOHN DOES I-X; and 
ROE BUSINESS ENTITIES XI-XX, 

   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

Case No.:    A-16-744561-C 
Dept. No.:   27 

DEFENDANTS’ MEMORANDUM 
OF COSTS AND 
DISBURSEMENTS 

LEGAL RESEARCH—PACER: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $11.60

DOCUMENT REPROGRAPHIC SERVICES. . . . . . . . . . . . . . . . . . . . . . . . . . . $8,068.64

MESSENGER SERVICE: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $70.00

LOCAL TRAVEL: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $96.00

OUT OF TOWN TRAVEL:  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $484.38

FILING FEES: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $35.00

Case Number: A-16-744561-C

Electronically Filed
6/5/2017 10:40 AM
Steven D. Grierson
CLERK OF THE COURT
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OTHER1: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $30.66

TOTAL: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $8,769.28

DATED this 5th day of June, 2017. 

Respectfully submitted, 

GORDON & REES, LLP 

/s/ Craig J. Mariam  
Craig J. Mariam, Esq. 
Nevada Bar No. 10926 
Robert S. Larsen, Esq. 
Nevada Bar No. 7785 
Wing Yan Wong, Esq. 
Nevada Bar No. 13622 
300 South Fourth Street, Suite 1550 
Las Vegas, Nevada 89101 

Attorneys for Defendants Douglas D.  
Gerrard, Esq. and Gerrard Cox & Larsen 

1 Other includes meals for counsel of Defendants.  
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CERTIFICATE OF SERVICE 

Pursuant to Rule 5(b) of the Nevada Rules of Civil Procedure, I hereby certify under 

penalty of perjury that I am an employee of GORDON & REES LLP, and that on the 5th day of 

June, 2017, the foregoing DEFENDANTS’ MEMORANDUM OF COSTS AND 

DISBURSEMENTS was served upon those persons designated by the parties in the E-Service 

Master List in the Eighth Judicial District court eFiling System in accordance with the mandatory 

electronic service requirements of Administrative Order 14-1 and the Nevada Electronic Filing 

and Conversion Rules, upon the following:   

G. Mark Albright, Esq. 
D. Chris Albright, Esq. 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 

/s/ Gayle Angulo                   
An Employee of GORDON & REES, LLP 

1128848/33041755v.1 
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I N V O I C E
Invoice No. Invoice Date Job No.

Job Date Case No.

Case Name

Payment Terms

11/23/2016  350648

10/31/2016

Branch Banking & Trust Co. vs. Gerrard Cox

Due upon receipt

Robert S. Larsen, Esq.

Gordon Rees Scully Mansukhani, LLP

300 S. 4th Street

Suite 1550

Las Vegas, NV  89101

1112135

 8,068.64Reprographics Order

$8,068.64TOTAL DUE  >>>

$8,875.50AFTER 12/23/2016  PAY

14 original boxes containing file folders, redwell and loose documents, B/W; scanned to PDF; OCR documents; import 7 discs; all 

documents placed onto DVD; imported datea from discs, catalogued.

Please note, disputes or refunds will not be honored or issued after 30 days.

$8,068.64

1112135

AFTER 12/23/2016  PAY  $8,875.50

LV-PROD: BU ID

Branch Banking & Trust Co. vs. Gerrard Cox

350648

:

:

Case Name

Case No.

Job No.

11/23/2016

:

:

Total Due

Invoice DateInvoice No.

Remit To: Litigation Services and Technologies of 

Nevada, LLC

P.O. Box 98813

Las Vegas, NV  89193-8813

Robert S. Larsen, Esq.

Gordon Rees Scully Mansukhani, LLP

300 S. 4th Street

Suite 1550

Las Vegas, NV  89101

Please detach bottom portion and return with payment.

Tax ID: 27-5114755

Cardholder's Signature:

Zip:                         Card Security Code:

Billing Address:

Exp. Date:                               Phone#:

Card Number:

Cardholder's Name:

PAYMENT WITH CREDIT CARD

:

:

Phone: (702) 577-9300    Fax:702-255-2858

Amount to Charge:

Email: AA0888
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CGPROF 1128848
20415585(costs)
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Case Number: A-16-744561-C

Electronically Filed
6/5/2017 1:38 PM
Steven D. Grierson
CLERK OF THE COURT
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