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e ©.JASONKING BE. -
... - Slate Engineer e
~ DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
' DIVISION OF WATER RESOURCES |
7+ 901 South Stewart Street, Sulte 2002 < . .|
~ CaxsonCity, Nevada 89701-8250
(775) 684-2800 ¢ Fax (775) 684-2811
S mNevadaonyy Lt
Intermountain Water Supply © .~ .o 0 .. , T
_. < Robert W. Marshall T
- 625 Onyo Way
Sparks, NV 89441 :

Certified Mail No. 71067808063000585965

Re: Final Notice for Permit 64977, 64978, 66400, 73428, 73429, 73430 and 743

- ~ The provisions of your above referenced permit to appropriate waters of the State of
file a Proof of Completion and Proof of Beneficial Use on or betore February 11, 2015.

Our records indicate that you have not filed the required proof(s) and your permit is i

cancellation unless the proof(s) or an application for an extension of time along with the appr:

;. with which to file the réquired proof(s) is/are received and filed with the State Engineer withi
- the date of this final certified notice. .

m " Per NRS 533,390 and/or 533,410, if the required proof or extension of time is no
thirty (30) doys after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer’s ¢
change, Furthermore, when multiple addresses are used by the applicant or agent, the require
sent to the latest address of record and not to earlier addresses unless proper written notificati
or agent directs otherwise.

If there are any questions regarding this notice please contact our office at (775) 684-

jw
cc: TEC Civil Engineering Consultants (email)- All Permits
Turnipseed Engincering, Ltd. (email)- Permits 73428, 73429 73430 and 74327 Only

Schedule of Fees:

Fee for filing Proof of Completion - $60

Fee for filing Proof of Beneficial Use - $60

Fee for filing Request for Extension of Time - $120

- LEO DROZDOFT
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BFI‘O[U: THE S‘TATE ENGINEER OF '1 HiE STATE OF NEW%; =
. APPLICATION FOR EXTENSION OF TIMB; |

S 'Ovﬁier ngc.cgrd ‘Intermountain Water Stzpply, Lid. .

. me: MAHLROP PERMITNO, 7327 FILED TOAPPROPRJATE;CHANGE THEWATERSOF
undcrgmund ‘ ) o . Lo : N .

(Name ot‘ streum Iakc sprtng \mderground ar athcr snume)
THIS APPLECAT!ON [S R_ESPEC FFULLY SUBMITTED, :

,cmcmw  Robert W. Marshali : S e T e e A ey

Permniites of Agetit

~who nﬂcr bcing duly Sworn a.nd answenng 1o the bast of their lmow!edge the foliowing quéstions in compliance with the reqmrernculs as get fonh m
the permil terms:

: 1 Does Lhig permit hive multiplc owners? D Yes i N° ’ (Check thc appraprlate bax) -

R 2 If "ch" o questwn E ig gheckcd ls this request l‘oran extension of,' timé submit«:d o be.half of‘ nlE the owners? o
[ Yes [:I No - (Check the appropriate box)

h 3 H‘ "No on qucsttonZ is checked, on whosc behalf is this cxtenston bemg ﬁlcd" .

‘ 4 How inuch time is ieeded fo construct the works of diversion or place the waler to bencficlal ise? Ten (10) years

5. What is the expenditure on the project under this permit? Last ycar? ‘$17,57343 Total to date?] - $2,568,22243

"8, The permittee requesis an extension of tme for 1 ysar .
' Not1a emead 1 yeu:)

within which to comply with the provisions for fling the o

proofof‘mmpletion_andpmot‘nl‘bcneﬁcial use . : L
: {Proof of compledon of work and/or Proof of beneficial use)

7, Describo progre&s nmdc during Lhe [ast year and explaln in dalm! why thls mquest for an exlcnslon of time s bekt

submitted (See Mnstructions on
back. Use additlonal pages if necessary):

The cconomy has not improved at il this passt year, ‘There is o gmwm ocourring in the area of benefiial use. We huve contlnued maintennoe of
the project by ingtalling new caps on artesian flows 1o prevent waste. We have continued monitoring sctivities iwith Interflow Hydrology with

continuous flow recording meters on the surface water, We have dmstlcal[y reduced the price of the Pro_;ect aid have been actively work{ng willy
potential lnvesturs to finance or purchase the project. o .

o : o ’ C N -Signed -
- State of Nevada : ‘ ) ‘ A . {tea Of 4 gan

Petmi

County of Washoe

Address 625 Onyo Way FoOZA
o : ' Street Ad iress‘q;‘Po %"-’%
Subseribed and sworn to before me on February 19, 2015 : Sparks, NV 89411 ?; -
| - Cly, State, ZIE-Codg, ‘,~, oy
by Robert W, Marshail Phone {775y 425-1161 f";i ’
E-malf oo T
ST

K Secm—

Sigriature of Nolary Pubiic Required

R KATHY SOUV!RON
& \% i} Nofary Public + Stata of Nevaga

B Appoiniment Rw?g%?
A No: uu 7633 rog Juty 30 2010

$120 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSIEK OF TIME ( A
A SEPARATE APPLICATION MUST BE FILED FOR EACU PERMI ,52) QRJ

X
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_ Dmsmn of Water Resources
Recelpt for Payment

- '-.Intermountain Water Supply Ltd

. 625 Onyo Way
Spanlsh Spnngs, NV 89441

LR .'Ar:nount‘

2015 - -

2/20/2015

Permity

' $120.00

a3

Invbicé #

U Extensions -

" Check #:

- Check Date: -
© Date Received:

' Rece:pt #',‘

Fee TypefFee desc -

8 w3 O Oy

-

]552 L
2/19/2015" :
2f14/2018
4,575 o

ot NOtES

. Covers Ext No‘

977, 64978,

6400, 67037, -
3428, 73429, 73430
nd 74327 .

heck Total; $960.00
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‘I"‘tel'.Md‘Ju!.llﬂI‘“ a L :
L Lll'onr.l'u”ly. . . ‘ : M 26 2015 R
625 Onyo Way - . oy 20, o
Spanish Springs, NV 898441~ :
(775)428.0061 '

o (775) 4231327 FX

Sneshlbsctad L LT
| ~ Kristen Geddes
_Chief, Hearings Section | . B
- State of Nevada Division of Water Resources
- 901 8. Stewart 8t;; Suite 2002
Carson City, NV 89701

" Re: - MMM

Dea'_r Ms. Geddes: -+

In my letter of March 12, 2015 with respect to the above permit. I enclosed
statements from Parsons, Behle & Latimer law firm. To clarify] none of these
statements included any of my time, These were bills I paid for time spent by firm
personnel, other than me. Most of the time was billed by Rew Goog

ienow, a partner
with the firm for appearances before the County Commission or for meetings with the
District Attorneys' Office. ‘

I have NEVER billed any of my time to this project during the 20+ years 1 have
worked on it ‘

I trust this letter clarifies any questions that there may have been on this point,
Please place a copy of this letter in the file for each Intermountain Water Supply
Ltd. Permit involved in the Project. The Permit numbers include Permits 64977, 64978,
66400, 72700, 73428, 73429, 73430, 74327, 66873, 73048, and 67037, 1 am enclosing
_ copies for your econvenience. o |

Sincerely,

INTERMOUNTAIN WATER SUPPLY

pr i AR
m i
RWM/ks z =
Enclosures E;_, N o
3 H 3] mnt
cc: Jason King, P.E, R P
fut .
= 7
< o
c.:,:
AB27-3643-6260
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BRIAN SANDOVAL .
: +. Gaternot - v

R, Maball
e " 6250nyo Way .
. .. Sparks, Nevada 89441

73430 and 74327, this response applies equally to all of the kisted Permits (i.e.,

"~ DEPARTMENT OF CONSERVATION AND NATURAL RESOURGES
' DIVISION OF WATER RESOURCES | .

.. 901 South st wite, 2002 oL
- . Catson'City, Nevada 89701-5260 . . i
<o .. {778) 684-2800 » Fax (775) 684-2611 [ -

ternv.gov

Intermountain Water Suppiy, Ltd S

- Ret - Apﬁlicaﬁons' for Bxtension of Time
- 66400, 73428, 73429, 73430 and 7;

Dear Mr. Marshall; -

o mmedams

oncerning Pertmits 72700, 64977, 64978,

On March 12, 2015, you responded to the request for evidence concerning the extension
of time filed concerning Permit 72700, Given the similatity of information stated on the request
for extension of time concerning Permit 72700, and Permits 64977, 64978, 66400, 73428, 73429, |

‘Pursuant to NRS § 533.380(3) an application for the extension roust]
accompanied by proof and evidence of the reasonable diligence with which
pursuing the perfection of the application. The measure of reasonable diligen
application of effort to perfect the application in a reasonably expedient and
under all the facts and circumstances. NRS 3§ 533.380(6). Fuither, when a proj
system is composed of several features, work on one feature of the project or

the Project”),

dn all cases be
the applicant is
ce is the steady
efficient manner
ect or integrated
system may be

considered in finding that reasonable diligence has been shown in the develd pment of water

rights for all features of the entire project or system. Jd,

In addition, in requests for extensions on permits for municipal nse on any land referred
to in NRS § 533,380(1)(b), or for any use which may be served by a county, cfty, town, public
water district or public water company, requests an extension of time to apply the water to a

beneficial use, the State Engineer shall also consider:

(a) Whether the holder has shown good cause for not having made a

complete application of the water (0 a beneficial use;

4 o)

. JASON KNG, PE, ¢
.. Btate Engtneer. ©- [

JA2423
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~Rei Applicatons for B

- County

xtension of Tirhe concerning Pormits 72700, 64977, 64
TUT3A08,73429,73430and 74327 e oo

e Pégez

- "(b) The number of parcels and commercial of residential-nnits
.~ contained in or planned for theland 'Eéing.deVe!dpéd."Or:;thej'ziféa}‘b.éihg
© . the county, city, town, public water district or public ‘water company; |
.. - () Any 'ECODOJ_ﬂiC.,'CODdiﬁOHS.‘WhiCh__affCCt';'thﬂ3'ﬂb_ﬂity'*i0f the
- make a complete application of the water to abeneficial use; © - -
.. () Any delays in the development of the land or the area being
~ the county, city, town, public water district or public water company, ¥
 caused by unanticipated natural conditions; and R

- (e) The period-contémplated in the: -~ - .0
- (1) Plan for the development of .a project approved by
© government porsuant to NRS 278,010 to 278 460, inclusive; or ... - -
© e (2)Plan for ‘the development ‘of a planncd urit de
- récorded pursiant to chapter 2784 of NRS, - B RN |

~ if any, for completing the development of the land.. L

'

~ Your response included a written résponse, copies ‘of the amendme
Regional Water Management Plan to Include the Noxth Valley Strate
- Planning Commission Minutes, a written
legal fees, consultant and professional fees, accountant fees and secretary of
considered the evidence you submitted concerning the extension request and a
opinion concerning the evidence submitted as it relates to the extension request

1, Discussion of Amendment to _r;[gg.gegional Water Management Plan and ¢

the Project

. The Amendment to the Regional Water Management Plan to Include
Strategy (1995-2015), which ‘was adg
alternative
the Project was briefly described, the Plan Amendment makes clear that
pursue multiple projects simultaneoust
competitive position amon
suppl
projects, your Project was to be aggressively pursued and implemented as ne
Specific aclivities of the Regional Plan to implement the strategy inclu
agreements with project proponents to resolve remaining implementation
performance criteria for proving viability of the projects, If the projects met
criteria, completed supporting technical analysis, submitted permit appliq
environmental documentation, cormpleted preliminary engineering design, then
initiate formal discussions with project proponents {o establish potential terms o
implement each project. Based on the results of these activities the County
either the Project or the Green Gulch Project, or both.

678, 66400, ** <

whichare < 7
servedby o

h(i)li‘d-ér to e

served by. .. .
vhich were

thc]ocal AR

velopment

Current Status of the Project, and various invoicés for

tate fees. T have
discussion of my

follows below,

surrent Status of

the North Valley
pted March 31, 1997, identified four water supply
§, one of which included the Warm Springs lmportation Project (“Project”). Although
the County sought to
y in order to maximize flexibility, tq provide greater
g negotiations with project proponents, and to secute a reliable water
y system beyond 2015, Therefore, it was recommended that, among other potential

3

ed entering into

ed and merited,

issues and set
the performance
ations, prepared
he county would
[ an agreement to
as fto implement

n

t"to‘t}'ié‘ Washoe
g%,l Regional Water -
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e

Rt pplications for Extension of Timie- concering Permits 72700, 64977, 64978, 66400,
o 3428, 73420073430 and 74327 o P

. Subiequent to thie revision of the Regional Plan, the “Current Statas of the Project” does "

. dentify a number of pérformance criteria that, were carried dut, including: cor formance reviews = -

‘completed by the Regional Water Plaaning Commission, a Record of Décision issued on the BIS; -

¥

B issued'by the Public Utility Commission; easements and rights-of way were obtained and the - -

. Special. Permmit issued by the County, a Utility Environmental Proteciion Act (UEPA) permit * -

o drilling of seven wells., You also state that a final teport, the archeological sprvey, is due later . ..

" From the foregolng history it s evident ha i 1997, the Cotiy contentplated the Prject.

- .as g potential. water source for the North Valleys, m'ld‘cons'ideiredfuture‘implemeﬁtation of the

. Project subject to later-met performanéé criteria, As you demonstrate in yoyr. response, many - EX
- activities weré carried out laying the groundwork for the Project until the economic slowdown . .-

 beginning in of around 2008,

... 2. Discussion of invoices -

- You submitted a number of invoices for attorney’s fees; which your résponse states were . -
- incurred from meelings with Washoe County commissioners and meetings with representatives

of the Washoe County District Attomey’s Office to develop an appropriate agreement for
Washoe County to obtain the Project.! While you state that ultimately an agreement was not
reached with the County, the attorney’s fees which were incurred appear to support the portions

~ of the Reglonal Water Management Plan that formal discussions between th County and you .-

would oceur concerning the potential terms of an agreement to implement the Project,

As well, the consultant fees paid to Robert Willias to draft a letter of ¢ upport regarding
the FEIS demonstrates new efforts toward project milestones.

However, 1 find that the invoices for professional accounting and| tax preparation
services, and annual Secretary of State filing fees, do not help demonstrate the steady application
of effort to perfect the application. Rather, invoices for professional accounting and tax
preparation services, annual Secretary of State filing fees are indicative of revolving . -
administrative fees incurred by Intermountain Water Supply. '

' You later clarified that the attorney’s fees were Ineurred by Rew Goodenew, of|Parsons, Behle
& Lattimer.

D

JA2425
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R extensions of time filed since 2011’ have indicated 'you are’ sceking & Buyey for the: project, -
- Inasmuch’ as negotiations with the County were unfruitful at the end of 201 ]
- secure  buyer in"fiiture requests for ‘extensions of time will nof be considers

1 594 P2d 566 (Colo. 1979) (articulating anti-speculation doétriné adopted by B

= CiEe con31derlng NRS 533 380(4), 1 find: ‘good caiige for - grant

Pp for Extension of Time concerning P'eihmts; 72700, 64977,

73428,73429; 73430 und 74327 . . |

64978, 66

3. Application of Bacher S

- Tdedline at this time to apply thé anti-specuation docirine 6f the Bacher

the < ' 7 : " decision to deny
- the extensions on the basis of speculation, I would note, -however, that-thd applicationsfor

, the inability to . - . -
‘good cause for- "
nnel Water Co., .

cher; stating the

extensions of time. ‘See Colorado River Water Conservation: Dist. . Vidler Ty

"  - right to appropriate is for use, not merely fqrp'rbﬁt)_, PR

ing extensions on‘the o

.- Project pérmits.- The areu to be served is Lemmon Valley, which has E;cis‘ﬁng developments with:

- currently little to no recharge. It is trub that econotnic conditions have been poor in recent-years .
'.jforwhichl'havetakcn into consideration. ' T R P T

- Notwithstanding that the extenisions of tite are eing granted, please/be advised. that -
further requests for extensions on permits comprising the Project will be closely scrutinized to
ensure the statutory criteria for granting extensions of time ace adhered to. In that vein, for any
future extensions of time filed regarding the Project, please submit evidence|at the time the
- " request for extensions are filed, which demonstrates good cause supporling future extension
requests made pursuant to NRS 533.380.% : E

You will receive confirmation of the extension dates and new proof filing dates under
separate cover. If you have any questions regarding the foregoing please do not hesitate to
contact me,

State Engineer

cC: Chris Skinner, Sierra Pacific Industries

2 This also applies to Permits 66873 and 73048 referenced in your response.
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© . BRIAN SANDOVAL. -..

. . 'STATE OF NEVADA . .. '

© .. Governor

. ' LEC DROZDORF
. ~ Diractor .

L . JASON KING, P.E, .

State Engineer

.. DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES < - -

901 South Stewart Street, Saite 2002° |

- ~Carson City; Nevada 89701.5250 - ="
{775} 684-2800 + Fax (775) 684-2811 .
o ntpi fwatervigey

. " Intermountain Water Supply

..+ Robert W, Marshall o

‘@ 625 0nyo Way

Co o Sparks, NV 89441

- RE: Permit(s) 74327

T ume1s, 2015 s e

This is to inform you that the Application for Extension of Timé has been granted to

February 11, 2016, with the provision that no further extensions will be granted for the filing of

Proof of Completion and Proof of Beneficial Use except for good cause sh
under NRS 533,380, 533,390 and 533.410.

Please be advised that the permittee is responsible for notifying the
Office of any address change. Furthermore, when multiple addresses are used by
agent, the required legal notices will be sent to the latest address of record 2
addresses unless proper writien notitication from the applicant or agent directs o

Should you have any questions regarding this notification please contact
2807. ‘

Sincerely,

P

Colette Easter
Water Resource Specialist 1
CE/r ,
ce:  TEC Civil Engineering Consultanis (email)
Turnipseed Engineering, Ltd. (email)

own as provided

State Engineer’s
y the applicant or
nd not to earlier
therwise,

me at (775) 684-

JA2427
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STEPHANTE KOETTING
CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAT DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOR

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

— =000

SIERRA PACIFIC
INDUSTRIES,

Plaintiff,

Department 7/

)

)

)

)

)
vs. )
)
JASON KING, P.E., et al., )
)

}

Defendants.

TRANSCRIPT OF PROCEEDINGS
ORATL. ARGUMENTS
December 14, 2015
2:00 p.m.

Renoc, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR

Computer-Aided Transcription

Case Nc. CV15-01257

JA2428
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APPEARANCES ¢
For the Plaintiff:

McDONALD, CARANO, WILSON
Ry: DEBBIE LEONARD, ESQ.
100 West Liberty

Reno, Nevada

For the Defendant:
OFFICE OF THE ATTORNEY GENERAL

10
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By: MICHELINE FAIRBANK, ES3Q.

100 N. Division
Carson City, Nevada

PARSONS, BEHLE & LATIMER
By: JOHN ZIMMERMAN, ESQ.
50 West Liberty

Reno, Nevada

JA2429
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RENO, NEVADA, December 14, 2015, 2:00 p.m,

-~000—-

THE CLERK: Case number (V15-01257, Sierra Pacific
Industries versus Jason King. Matter set for oral arguments.
Counsel, please state your appearance.

MS. LEONARD: Debbie Leonard on behalf of
petitioner Sierra Pacific Industries.

MS. FAIRBANK: Micheline Fairbank on behalf of the
Nevada State Engineer and Jason King.

MR. ZIMMERMAN: John Zimmerman on behalf of the
intervenor Intermountain Water Supply.

THE COURT: Anyone else want to weigh in? All
right. Thank you. Ms. Leonard.

MS. LEONARD: Thank you, your Honor. The matter
before the Court is a petition for judicial review of a State
Engineer decision issued on June 4th, 2015. And that
decision granted an additional extension of time to the
intervenor, Intermountain Water Supply, to prove a beneficial
use of 3,000 acre feet of underground water in Dry Valley.

The proposed use of the project is a water
importation project into the TL.emmon Valley area. And the
record before the Court shows clearly that the use is

speculative. 1In fact, Intermountain concedes that it's been

JA2430
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engaging in water speculation, because it has no intent to
itself put the water to beneficial use.

When granting the extensions, the State Engineer
violated Nevada's law that prohibits water speculation, and
the State Fngineer failed to satisfy the requisite statutory
criteria. The State Engineer has no discretion to grant this
extension under this situation and should have denied the
extension and cancelled the permits.

So what I'd like to do, and I think it would be
helpful to the Court, is I'd like to run through the time
line of how we got to where we are now.

In the mid 1990s, Washoe County was a municipal
water purveyor and Lemmon Valley was within Washoe County
service territory. There was a water entity, water planning
entity, called the Regional Water Planning Commission of
Washoe County that was created pursuant NRS Chapter 540A.
And the Regional Planning Commission of Washoe County
developed a water planning document for the time frame 1995
to 2015.

In 1997, the Regional Water Planning Commission of
Washoe County amended its water planning document to add what
it called the North Valley Strategy and recommended to
aggressively pursue water importation projects, including

water importation from the Dry Valley area. And also

JA2431
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directed that the counties enter into agreements with the
project proponents to set performance criteria for proving
the viability of the projects.

So Intermountain started to file water rights
applications in Dry Valley around 1999. And from 2000 to
2008, the State Engineer granted Intermountain various
permits for a total of nearly 3,000 acre feet of water, and
this 3,000 acre feet constitutes the entire available water
as determined by the State Engineer from the Dry Valley
hydrographic basin.

Importantly, the permits under Nevada law are
conditional. They require the permit holder to prove up
beneficial use. And that requires the construction of the
diversion works and actually putting the water to the use
that it was permitted for. So from 2005 to the present,
Intermountain has sought and received from the State Engineer
extensions of time to prove up beneficial use.

In the meantime, in 2007, the legislature passed a
new law, and that's SB 487, and we included that in the
addendum to the materials that were provided. And,
importantly, this law repealed the general law found in NRS
Chapter 540A for the regional water planning by a Board of
County Commissioners, and the law was really focused on

Washoe County. And rather than have Washoe County be engaged

JA2432
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in the water planning process, instead the legislation
created the Western Regional Water Commission and created the
Northern Nevada Water Planning Commission to provide
technical support.

So the Western Regional Water Commission was
tasked with creating a new water plan, which it did, and it
had to do that by 2011. And the legislation, importantly,
states that the former plan stays in effect until the new
plan is created and approved, at which time the old plan is
then superseded by the new plan.

So the plan amendment on which the State Engineer
relied in his June 4th, 2015 decision was no longer in effect
at the time that the State Engineer granted the extension.

Tn their opposing briefs, the State Engineer contends that
Sierra Pacific somehow had some obligation to inform the
State Engineer with regard to what the law is. We posit that
the State Engineer’'s obligation is to know the law and to
apply it correctly.

30 after the 2007 amendment, there was a company
called vidler Water Company that constructed its own water
importation project to serve Lemmon Valley. And this
information is in the record. Vidler financed its own
project to the tune of somewhere near $100 million, built all

the infrastructure, got all the permits, got all the other

JA2433
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entitlements and created a source of water to import into the
Lemmon Valley area.

So then at the end of 2014, three important things
happen. First, that the Washoe County Department of Water
Resources merged into the Truckee Meadows Water Authority.
80 that -- and I'1l refer to it as TMWA -~ so that TMWA was
the surviving entity. In other words, as of December 3lst,
2014, Washoe County was no longer in the business of
providing municipal water, and, therefore, would not be
buying any municipal water projects.

The second important thing that happened at the
end of 2014 was that Washoe County voted not to purchase
these water rights from Intermountain. Intermountain had
wanted the county to purchase the water rights as a, quote,
investment, which would be further water speculation. But
setting aside that issue, in the record, Intermountain said
it engaged in negotiations for Washoe County to buy the,
quote, project, but, in fact, those negotiations were to buy
the water rights, and Intermountain conceded in its own
information provided to the State Engineer that that effort
failed due to, gquote, political considerations. |

aAnd, in fact, the record before the State FEngineer
reflects that in volume 7, page 900 of the record on appeal

that the talks with Washoe County terminated in September of
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2014. So, in other words, Washoe County wasn't going to be a
water purveyor anymore after December 31st, 2014. And after
September 2014, it was clear that Washoe County wasn't going
to be buying any of the water permits.

So the third important thing that happened at the
end of December 2014 was that Intermountain had its deadline
to prove up beneficial use of one of its permits, and this
was permit 72700, and its other permits, their deadlines were
in February of 2015.

But on December 18th, 2014, my client, Sierra
Pacific Industries, filed an objection to the State Engineer
saying you can't grant any more extensions, because it's
clear that there is no longer a -- there's not going to be a
project, because the water purveyor is not going to be Washoe
County and that Sierra Pacific Industries -- excuse me -
that Intermountain is engaging in water speculation.

80, thereafter, on June 4th, 2015, the State
Engineer granted the extensions, notwithstanding this
information regarding speculation. In support of that grant,
the State Engineer relied on this 1997 North Valley Strategy
document that Intermountain had provided to the State
Engineer. Saying that in 1997, the county had contemplated
this project as a potential water source for the North

Valleys.
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Well, there's two problems with that. One is that
the 1997 document was superseded and was no longer the
pertinent planning document. And the second problem was that
it was the county that contemplated it, but the county was no
longer a water purveyor for the area.

Also, in the June 4th, 2015 decision, the State
Engineer acknowledged that there was no agreement made with
Washoe County and that all negotiations were, quote,
unfruitful. In fact, the State Engineer noted that in the
materials provided by Intermountain to the State Engineer
since 2011, so for the last four years, that Intermountain
had been saying, we're looking for the buyer for these water
rights. We're not going to finance the project on our own.
We can't finance the project on our own. We have no
intention to put the water to beneficial use. We just want
to sell the water.

Notwithstanding this information, the State
Engineer declined, and using his language, at this time, end
quotes, to deny the applications based on the
Anti-Speculation Doctrine. And the State Engineer also said
in that June 4th, 2015 letter that he considered NRS 533.380,
subsection four, and found that there was good cause for the
extensions.

THE COURT: He did wag his finger towards the end
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of the letter saying that any further extensions will be
closely scrutinized.

MS . LEONARD: Well, be that --

THE COURT: When does the extension expire?

MS. LEONBRD: On that permit, the extension would
explre on December 18th.

THE COURT: This week?

MS. LEONARD: This week. 2And then the others
would expire in February. But the way, and I'm sure the
State Engineer can speak better to this, they would accept a
permit, an application for an extension and take months as it
did in this case to decide it. I mean, these extensions were
due -- the ones that are at issue here were due in December
of 2014, and the State Engineer didn't issue a decision until
June of 2015. And I would also note that this is something
that is capable of repetition and evading review.

50 T don't think that this is something that the
Court should just say, oh, I'm not going to decide the issue,
pecause then my client will be in this endless quagmire of,
you know, the State Engineer delaying any potential
decisions.

With that time frame in mind, I'd like to just
turn to the legal arguments. &And I think the first thing I

should start with is the standard of review, because the
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State Engineer contends that de novo review of the legal
issues is not appropriate here, and I submit that is simply
not true. There are a number of legal errors that are raised
here. One, the State Engineer failed to correctly apply NRS
533.380.

THE COURT: For novation of transfers®?

M5. LEOWARD: WNo. This is 380, so this would be
for an extension request.

THE COURT: T see.

MS. LEONARD: There are certain criteria in there,
which T will discuss in a minute. The second legal error is
that the State Engineer failed to account for the passage of
9B 487, which rendered ineffective the 1997 amendment to the
regional plan on which the State Engineer relied.

And also that the State Engineer failed to apply
Nevada's prohibition against water speculation. Those are
all legal issues that are subject to de novo review by this
Court.

With regard to the matters that would be subject
to an abuse of discretion or arbitrary and capricious review,
the issue would be that there would be no substantial
evidence to support the decision. I will submit and T will
discuss in a moment that there's not substantial evidence of

good cause, there's not substantial evidence of good faith
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and reasonable diligence, and there's not substantial
evidence to support any of the NRS 533.380 factors.

So let me turn to that issue and start with the
statute itself, because the statute dictates the minimum
requirements that the State Engineer has to follow.

The State Engineer needs to find substantial
evidence that the proponent is acting in good faith with
reasonable diligence to, quote, perfect the application,
meaning to put the water to beneficial use, must show good
cause for failing to put the water to beneficial use, and
where in this case there's an interbasin transfer, there are
a number of other criteria that the statute requires the
State Engineer to look at. The number of parcels or
residential units to be served, any economic conditions that
prevented the water from being put to beneficial use, any
development delays caused by unanticipated natural
conditions, and the period of time that is contemplated in
the regional plan for a development that is set to be served
by the water.

Well, the June 4th, 2015 decision is quite clear
that the State Engineer didn't do the required analysis. He
only made a conclusory statement that he considered the
factors, but there's nothing in the record to show that he

considered them. And a conclusory statement that he
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considered them does not substitute for actual evidence.

Now, why did he not show that he did the analysis?
Because he couldn't have possibly have looked at these
factors, because there is no development that is going to be
served by this project. The Lemmon Valley area is already
being served with municipal water. The Vidler Water project
is in place, and there's information in the record with
regard to that, and it's already serving the area.

The applications that, or excuse me, the extension
requests have never identified the area that they are going
to be serving, never identified a single parcel, a single
commercial unit, a single residential unit, any particular
development, because Intermountain doesn't own any of those
things. So as a matter of law, the statutory criteria are
not satisfied.

Also, the record is clear that Intermountain does
not itself plan to put the water to beneficial use and secks
only to sell the water. As a matter of law, speculation 1n
water cannot be considered good faith. As a matter of law,
speculation does not constitute reasonable diligence to
perfect the application.

So in response to our opening brief, Intermountain
indicated that it's expended certain sums of money in the

past in advancement of this project. But those sums in the
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past are now irrelevant where there is no project, there is
no municipal water purveyor that is going to use this
project. And it's clear from the record that the project
proponent has no intention to itself develop the project and
put the water to beneficial use. So that cannot be good
cause and it is also not reasonable diligence.

Intermountain relied on these amounts to suggest
that the changing economic conditions or any economic
conditions that might have existed in the Washoe County area
since 2008 are something that the State Engineer should
consider.

But looking at the information that was provided
by Intermountain and relied on by the State Engineer, the
economic conditions are only affecting whether Intermountain
is able to sell the water on speculation. It's not that
there's a certain development that didn't get built because
of the economic conditions. It's that there's nobody who
wants to buy the water rights. That 1s not an economic
condition that can support an extension.

Also, as I mentioned, the 1997 planning document
on which the State Engineer relied was obsolete and was
superseded. So none of these elements, none of the factors
in NRS 533.380 are satisfied and there's simply not

substantial evidence to support them.
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Now, I want to turn and talk a little bit about
the Anti-Speculation Doctrine, because in their answering
pbriefs, the State Engineer and Intermountain suggests that
the Anti-Speculation Doctrine deoes not apply to extensions,
it only applies to new applications. And that argument turns
Nevada water law entirely on its head.

It is clear in Nevada water law that there is a
requirement in order to perfect water rights, that an
applicant or a permit holder must put the water to beneficial
use. Beneficial use requires that there not be any water
speculation, because if you're speculating on water, you
can't put the water to beneficial use, which 1s precisely
what's occurring here.

There's nowhere for them to put the water to
beneficial use, because they're not trying to build a
project. They're trying to sell water rights, and that 1is
speculation, and it makes no sense that the State Engineer
can grant an application and once the project -- and once the
permit holder is holding a permit is then able to speculate
on water. I mean, that just defies Nevada water law.

And this is shown in numerous places that we've
cited in the record, but particularly the State Engineer
himself, first of all, in the June 4th, 2015 decision,

acknowledged that the Anti-Speculation Doctrine applies to
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extension requests. Because he cites to the case of Bacher,
B-a-c-h-e-r, and said, I'm just not going to apply that right
now at this time. But he clearly indicates that he knows the
Anti-Speculation Doctrine should be applied when somebody is
seeking an extension request.

Also, the State.Engineer's own decisions, and
we've provided these in the addendum as well, particularly
ruling 6063, says that in the Bacher opinion, the Court
addressed absolute fundamentals of Nevada water law, such as
the right to use water for a beneficial use depends on a
party actually using the water.

Again, the State Engineer himself acknowledges
that is a fundamental of Nevada water law, that the person
who 1is holding the permit has to be able to put the water to
beneficial use themselves, and that is simply not the case
here. |

Now, Bacher went on and said that the person can
have a contractual relationship with the water entity, but
that also doesn't exist here. Intermountain acknowledged in
the very materials provided to the State Engineer that the
negotiations with Washoe County fell flat at the end of 2014,
and Washoe County is not even in the business of providing
municipal water anymore. So they can never show that they

have a contract with a municipal water provider, they haven't
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shown it here, and they can't contend that once they hold the
permits that they can speculate on water.

and I pointed out in the reply, and I've cited to
the legislative history of NRS 533.380. Now, that is the
specific statutory reference that contains the criteria that
the State Engineer has to consider for extension requests.

The legislative history of that provision is quite
clear in case 1t's not clear from the face of the statute
that the requirement of good faith and reasonable diligence
is designed to prevent speculation in water. So that the
State Engineer and Intermountain now suggest that
Intermountain can speculate in water, because it holds
permits, just defies Nevada water law. They have to prove a
beneficial use. That prevents speculation.

and I would note that the State Engineer was
present at the legislative hearings on that statute and
acknowledged the applicability of the Anti-Speculation
Doctrine, again, in that June 4th, 2014 decision. So he had
no discretion in deciding to apply the Anti-Speculation
Doctrine at this time. He has to apply it, because it's
Nevada law, and he's obliged to apply Nevada law.

I want to turn for a second and talk about our
request for judicial notice. As I've indicated in my remarks

today, and also in our reply, the Court doesn't need any of
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those documents to reach the result that the State Engineer's
decision, June 4th, 2014 decision was clear error.

THE COURT: Good.

MS. T.ECNARD: There was legal error and there was
an absence of substantial evidence.

THE COURT: Correct.

MS. LEONARD: But they underscore exactly the
problem here, that the State Engineer can't ignore the
existing law, cannot choose to reply on irrelevant documents.
They merely point out, here is what the relevant documents
say, but they're not necessary. But they're certainly -- the
Court can take judicial notice of them and I submit that —-

THF, COURT: Do you believe that the -- of those
documents that you wish us to take judicial notice of, the
regional water plan of 2010 to 2030 is one of those?

MS. LEONARD: It is, and it is in the process of
actually being updated now as well. But it's simply -- those
documents simply support the fact that the 1997 document on
which the State Engineer relied is not accurate.

THE COURT: Okay.

MS. LEONARD: It's not the proper document. And
the new documents show that, hey, look, the new water
purveyor might be willing to talk about or look into

importation projects, but it's not going to be responsible
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for financing them. It's up to a project proponent who wants
it to finance the infrastructure, get it built, and then the
water purveyor will decide whether it wants to accept that
water. But Intermountain has not indicated that it has
engaged in any negotiations with the Truckee Meadows Water
Authority, or that it has a contract in place with the
existing water supplier.

Just summing up, basically, what happened here is
Intermountain wagered on Washoe County buying this project.
They decided they would expend money to try to get a water
project built thinking they were going to profit off of the
sale of the water rights. Now, when Washoe County stopped
being a water purveyor on December 31st, 2014, that
possibility completely dried up and that was long before the
June 4th, 2015 decision.

After that, Intermountain tried to use its
political influence to get Washoe County to buy water rights
as an investment, and Washoe County voted to reject that
proposal, again, at the end of 2014. 3o this is a failed
project.

Now, that might be hard that somebody has invested
money in an attempt to profit off of their investment, but
that is not a reason why the State Engineer can grant an

extension. 1In fact, that is absolutely the antithesis of
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what the State Engineer should be looking at. The State
Engineer should be looking at whether the permit holder can
put the water to beneficial use.

And in this case, we have a record that is clear,
and we have concessions from the project proponent that
there's no intention of the project proponent to put the
water to beneficial use. There's only an intention to sell
the water rights. The State Engineer acknowledges that, and,
therefore, had no discretion to grant these extensions,
because of the water speculation that is going on here.

30 as a result, we believe that the Court must
order that these extensions be denied and the permits be
cancelled as a matter of law. And I would reserve some time
to respond to their remarks.

THFE COURT: I'll give you all the time you need.

MS, LECNARD: Thank vyou.

THE COURT: Thank you, Ms. Leonard.

All right. Counsel, Ms. Fairbank.

M3, FATRBANK: Thank you, your Honor. There's two
major issues in this particular case, and those two issues
is, first off, whether or not the Nevada State Engineer
appropriately reviewed the applications for extension of time
on behalf of Intermountain under NRS 533.380, and whether or

not Nevada's Anti-Speculation Doctrine applies to
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Tntermountain's 2015 applications for extension of time.

The State Engineer's position is that he
appropriately reviewed the applications as required under
533.380. As my esteemed colleague has pointed out, the
history of the project is absolutely significant and
important and imperative in evaluating the State Engineer's
analysis under the statute.

NRS 533.380, subsection four, specifically
requires the State Engineer to consider, it doesn't expressly
state the manner of consideration, the method of
consideration, but that the State Engineer consider whether
or not good cause exists for not placing the water to a
beneficial use. The number of parcels or units for the land
being developed or served, those economic conditions which
affect the ability to complete placing the water to its
intended beneficial use or constructing the necessary
improvements, delays in the development caused by
unanticipated natural conditions, and the period contemplated
for development project approval or record of development.

a couple of things I think are very substantial
and significant to point out. The statute doesn’t require
that under NRS 533.380, the statute doesn't reguire skipping
past all of the processes and procedures necessary to get to

placing water to beneficial use.
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and I think that's one of the considerations
that's important for the Court to consider in that my
colleague has kind of glanced over. And that is, certainly,
placing water to a beneficial use, that's the end goal. But
in a large scale development, such as the Intermountain,
their project, and the development of the Dry Valley water,
this is not a residential well, this is not a municipal well
that 1s going to service a specific location.

THE COURT: What is it going to service?

MS. FAIRBANK: The intent of the project was a
larger development, and certainly I will allow my colleague
on behalf of Intermountain to talk about the details and the
nuances of that project.

THE COURT: All right.

MS. FAIRBANK: But the State Engineer looks at
various different projects, and so the considerations on
these large scale projects, sometimes these are incremental
movements on a forward basis. TIt's not getting to beneficial
use. It's making the construction of improvements, which is
set forth under NRS 533.380. It specifically identifies
construction of works, and that's one of those
considerations.

and so I think it's important for that to be

acknowledged and recognized that in this particular case,
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part of what's contained in the record, part of what the
State Engineer reviewed when evaluating each and every one of
the numerous permit application files were those different
components. So the State Engineer did consider each and
every one of those factors.

and the State Engineer in its June 2015 letter
articulated its analysis of these factors. The State
Engineer considered Intermountain's permit application files,
which talked about the development that they were going to be
serving. The State Engineer considered the prior
applications for extension of time. The State Engineer also
considered the 2015 applications for extension of time, as
well as Intermountain's response to the State Engineer's
February of 2015 request for additional information that was
largely in response to Sierra Pacific Industries' objection.

So when you're looking at this particular
projects, you can’'t have a myopic view of looking at the
endgame. You have to look at what takes to get to that
endgame. And the reality is sometimes projects change.
That's why in the statutory scheme under NRS 553, there's a
provision for a change for place of use. A permit holder can
apply to the sState Engineer to have the place of use of their
water changed. Certainly, it has to go through a review

rocess and there's no promises or guarantees, but the
g ’
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legislature has made that an opticn.

Moreover, the legislature has also made an option
of changing the manner of use. Those are options that are
available that the State Engineer can't -- doesn't have a
crystal ball to see what's going to happen in the future.
They have to look at the facts and information available to
them and look at the good faith and diligent efforts a party,
an applicant is making towards trying to develop their
project. And they can't ignore years of time and investment,
because that would be improper, when they have a statutory
duty to look at the whole, big picture.

So I want to go ahead and talk about really what
is this Court's scope of review? This Court, this review
under NRS 533.450 is formal and summary. The review 1is
limited to whether substantial evidence supports the State
Engineer's decision. The State Engineer, as will be
demonstrated, did follow the plain language of NRS 533.380.

The State Engineer has stated that based upon its
review of the 2015 applications, the Anti-Speculation
Doctrine does not apply, and I'll get to that in a little
bit. But it's important to have the perspective that this
really isn't a de novo. This isn't an opportunity for the
Court to dig in and take new evidence.

The State Engineer applied the statute based upon
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its face, and if the Court finds that there was insufficient
evidence in the record to support the State Engineer's
ruling, it goes back to the State Engineer for further
consideration, or this Court can find that the State Engineer
had sufficient evidence to support its ruling and affirm the
State Engineer's decision.

The substantial evidence standard is evidence
which a reasonable mind might accept as adequate to support a
conclusion. And in Bacher versus State Engineer, which we're
talking about the anti-speculation end, but it also provides
a good analysis on the scope of review. The Supreme Court
said this Court, like the District Court, may not substitute
its judgment for the State Engineer's judgment.

The Court must grant substantial deference to the
factual and legal conclusions that were made by the State
Engineer. So the Court cannot and should not and must not
consider extrinsic evidence, which was not considered by the
State Engineer in rendering its decision.

My esteemed colleague tries to go ahead and argue
that the State Engineer should be monitoring and keeping
track of every single variable of changes to water plans
throughout the State. But those are constantly under
revision and review. That's not what the legislature has

dictated that the State Engineer do, and it also would be
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inappropriate to impose upon the State Engineer a duty to
have forecast and chase after continually changing planning
documents in every jurisdiction within the State.

Basically, to look at all the extrinsic evidence
would result in substituting this Court's judgment for the
judgment of the State Engineer, which contradicts the Nevada
Supreme Court's findings in State Engineer versus Curtis Park
Manor Water Users' Assoclation. In that case, the Court
stated in reviewing the order for an abuse of discretion, our
function is to review the evidence upon which the engineer
based his decision and ascertain whether that evidence
supports the order. If so, this Court is bound tc sustain
the State Engineer's decision.

THE COURT: What evidence supports the State
Engineer's decision in this case to grant the extension?

MS. FAIRBANK: Absolutely. There's the evidence
of the different proof of works of completion of works that
have been done on some of the permits that have been
provided. There's the different financial investments that
the permittee has done in terms of moving this project
forward.

THE COURT: Are you talking about attorney's fees?

MS. FAIRBANK: The State Engineer explicitly said

not attorney fees.
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THE COURT: All right.

MS. FAIRBANK: You have to look at moving the
project forward incrementally.

THE COURT: What else?

MS. FATRBANK: Let's see, the State Engineer
reviewed the different statements that were provided on
behalf -- by the permittees with regards to the construction
of works, the different efforts that they're making to place
their water to beneficial use. And there's probably a
mischaracterization, because there's no prohibiticn of a
water permit, water rights holder from selling their water.
If I own --

THE COURT: I'll give you that.

MS. FAIRBANK: —— several things of water, I'm
allowed to sell my water. That's not speculation. And so
that is one of the factors that the State Engineer is looking
at is efforts, representations that the permit holder is
trying to sell his water.

You know, we're talking about semantics of selling
water versus selling permits, or selling the water rights,
and those are the different things that will have to go into
evaluation as time goes on, and those are the things that the
State Engineer does look at. And we'll get to with respect

to the analysis under the Anti-Speculation Doctrine. But

JA2454

SE ROA 2369




10

11

12

13

14

15

1e

17

18

19

20

21

22

23

24

simply to sell one's water, which is permitted under the law,
and to change the manner of use or change the place of use,
which are all options are part of the analysis and the
consideration.

THE COURT: At what point does is a State Engineer
justified in saying, enough. T mean, it's been years in
developing this project and nothing seems to have come to it.
And we've come to the last -- well, perhaps not the last, but
at least the latest roadblock in which Washoe County
essentially says -—- closes the door and says, we don't want
any.

MS. FATRBANK: That's why every single time the
State Engineer has to engage in this review and this
analysis, and to say what that bright line is that crosses
over 1s really a case-by-case analysis.

THE COURT: 1I'll agree. Give it to me in this
case.

MS. FAIRBANK: 1In this case, it depends on what
has been done over the past year.

THE COURT: Or years.

MS. FAIRBANK: If there's been nothing done,
because everything, like I said, the State Engineer looks at
this on an incremental basis. And the State Engineer

recognizes that they have a duty to look at those

28

JA2455

SE ROA 2370




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

particulars, the project that's before them. And, you know,
there's kind of this innuendo in this particular case that
the State Engineer should be considering, you know, the other
permit, you know, applications out there.

THE COURT: I didn't read that in the petition.
What I read in the petition is that enough is enough.

MS. FAIRBANK: Well, there's that, but there's
also innuendo that there's other applications waiting in
line.

THE COURT: I won't consider that.

MS. FAIRBANK: And the State Engineer can't
consider that. That would be inappropriate. The State
Engineer has to look at what information has been provided.
Has there been measurable and reasonable steps made tLowards
advancing this project forward? Have there been additional
construction improvements? Have there been additional
efforts to put the water to beneficial use, to find, if it's
not going to be this particular project, it doesn't preclude
the opportunity to put that water, to find somebody else who
is going to purchase your water.

THE COURT: Okay.

MS. FAIRBANK: That's significant, and the State
Engineer is not in a position right now to define what that

bright line is going to be, because there's a ~- you know, a
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vast number of factors that are going to weigh into that
analysis.

THE COURT: All right.

MS. FAIRBANK: So what we have here is really just
a case where we're looking at the State Engineer's analysis
of the totality of all of that record, of all the
documentation, decades of information.

And so, specifically, the State
Fngineer's June 4th, 2015 letter, which he granted the
extensions of time, did address the relevant factors under
NRS 533.380. Now, there were no natural disasters or natural
events that, you know, forestalled the development of the
project. But the State Engineer identified each of the
requirements. He set forth the requirements of NRS 533.380
in his June 4th letter on page one and two, which is the
record on appeal, eight and nine.

The State Engineer then specifically identified
those documents that were provided by Intermountain, which
were also evaluated in- addition to the permit files that
contain a variety of other information.

Then the State Engineer proceeded to walk through
his analysis of those requirements under NRS 533.380,
subsection four, with respect to Intermountain's

applications.
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Ultimately, the State Engineer found that
Intermountain demonstrated that there was good cause to
support the application, to granting the applications for
extension of time. And the good cause, as this Court knows,
is, you know, is a reasonable standard. 1It's a fairly, you
know, loose standard in terms of what the party has to
demonstrate.

So the State Engineer evaluated, you know, the
history, you know, that Intermountain invested a lot of time
pursuing the Washoe County project, specifically because
Washoe County directed Intermountain to actively pursue the
development of that project. So that's the consideration.

And then down the road, the fact that Washoe
County decided to pull the table cloth from underneath it,
that's part of the consideration was Intermountain intended
and directly started to try to pursue that project and then
things changed years down the road.

The State Engineer considered the incremental
works being made and constructed while pursuing the
development of the project, including those works that were
performed during the economic downturn.

So the State Engineer walked through those
different factors in looking at what was required under NRS

533.380, subsection four. And that was what supported the
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State Engineer's decision to find that there was good cause.

Now, talking about the Anti-Speculation Doctrine.
Again, we're talking about it's a very fact specific type of
analysis. And the State Engineer engaged in that fact
specific analysis in 2015 based upon the 2015 applications,
not the 2016, or '17, or '18 applications for extension of
time, should there be them, but on the 2015 aﬁplications for
extension of time.

And the State Engineer found that Intermountain
had made appropriate incremental steps towards making the
construction of the improvements and working towards trying
to achieve that ultimate goal of placing the water to a
beneficial use.

And so the State Engineer found that those
incremental steps were good cause and were not in violation
of Anti-Speculation Doctrine. The State Engineer is not
saying that the Anti-Speculation Doctrine can never be
considered under NRS 533.380. The State Engineer's position
is that the Anti-Speculation Doctrine does not apply to the
2015 applications, because the applications for extensiocn of
time are not in violation of the Anti-Speculation Doctrine.

S0 the State Engineer in looking at that did
consider the fact that the negotiations with Washoe County

were unfruitful at the end of 2014, but the timing and the
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sequence of that, you know, was part of that consideration as
to whether or not it was speculation or whether or not
continued efforts to try to improve and put the water to its
beneficial use, construct the works and achieve that ultimate
goal.

In looking retrospectively, the State Engineer
looked at the statutory obligation that the permittees,
Intermountain, has to place its water to beneficial use.
That's an overriding statutory obligation to accomplish that
end goal, and that's always part of the consideration. So
the State Engineer is very cognitive and was very cognitive
in its June 4th, 2015 letter, because it specifically
addressed it.

And as you already pointed out, your Honor, the
Sstate Engineer did kind of rattle the saber, saying, hey,
look, we're getting to the point where something has got to
move one way or the other. So the State Engineer is
cognitive, but as to the applications in 2015, they hadn't --
they hadn't demonstrated speculation. They demonstrated
continuing efforts to put water to a beneficial use when you
had a project that had been worked on and been a focus point
for a period of time was truly never going to come to
fruition based on the facts and circumstances present.

and one other thing I'd just like to kind of
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priefly address, you know, the question of mootness has come
up with respect to this. We have an application that, you
know, 1is coming due very soon and we have other applications
becoming due very quickly.

Now, there's certainly an issue to raise that with
respect to the mootness argument. And I know, you know, my
colleague stated, well, but this is an exception, it's
capable of repetition of aiding review. But I think it's
important to remember what the standard is. It sounds good
as a lawyer to say that, but when we really look at what that
standard means, and the Supreme Court in Personhood versus
Bristol kind of laid it out and stated that the matter must
be a matter of widespread statewide importance. 1T dom't
think this matter quite fits that. &nd in Personhocod, it was
a very fact specific analysis under the statute. This is not
a matter of widespread statewide importance.

With regards to the 2016 applications, Sierra
Pacific has already filed their objections. BAgain, this is
going to kind of happen all over again, and here we are
again. It is not capable of evading review. I think there's
certainly some good value that they've already done that and
that's kind of what the fact pattern was with Personhood.
They said, look, we're going to do it again next time. The

MNevada Supreme Court said, well, it's not really appropriate
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for us, because then we would be engaging in providing an
advisory opinion, which is prohibited under the Nevada
Constitution.

Ultimately, at the end of the day, for this case
not to be moot, this Court's order, this Court's judgment has
to result in an actionable judgment. That's what makes a
case have ripeness and just -- and we have to have the
jurisdiction. I'm not sure that's here today. Under that
basis, I think the State Engineer met its requirements under
533.380, and I think the State Engineer's decision not to
grant the applications should be affirmed.

THE COURT: Thank you, Ms. Fairbank.

Mr. Zimmerman.

MR. ZIMMERMAN: Thank you, your Honor. Your
Honor, this case has nothing to do with speculation. This
case has to do with the appellate's need for water, because
they're in a basin, and it's fully appropriated, and their
only chance is to destroy the existing water rights of the
owner in that basin. They're targeting Intermountain,
because Intermountain controls most of the water that's in
that basin.

But because they can no longer appeal the State
Engineer's decision to grant them water rights, the only

route 1s to attack the extensions of time that my client has
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submitted and been approved.

THE CQURT:; What has your client done in terms of
developing this project?

MR. ZIMMERMAN: Since my client obtained the
permit, the water rights permit in 2002, 2006, 2008, he's
worked with the BLM and gone through a NEPA process to get it
to pipeline from Dry Valley. TIt's also important to note
that Dry Valley is part of the project. There are other
water rights from Newcomb Lake to Ridell Flat. There's small
valleys.

The project links up all the water from the basins
and collects them. So you have to have rights of way for the
well locations. You have to have rights of way for the
pipeline. You have also have to have rights of way for the
electricity power line to bring power to those areas and to
serve them.

and under the National Environment Policy Act,
under NEPA, all of that requires an environmental impact
statement. It's a federal obligation. Quite a bit of the
land is on federal land administered by the BLM. There's
also an environmental assessment that was done for some of
the power lines and some of the rights of way to bring the
infrastructure to develop the entire project. My clients

also worked with Washoe County to get a special use for the
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same purpose for the well locations in Washoe County.

He's obtained the State Engineer permits. That's
not a small task. We talk about water right permits without
taking into consideration that that comes at great expense.
Not only do you have to get the hydro-geological experts to
weigh in and to do test drilling, to model what will happen
when a certain well is pumped, to determine if there will be
impacts to existing users. So there's a process there.

The State Engineer may hold a hearing with these
applications. He held a hearing and some of those rulings
were subject to appeal. So my clients have had to expend
money to go through those appeals.

He had to file a UEPA, a Uniform Environment
Public Utility Act application with the Public Utilities
Commission of Nevada. And so he's gone through all of these
permitting processes. He spent over two and a half million
dollars to try to get every, single authorization necessary.

He's also got private rights of way where the
pipeline crossed private land or there was some other
authorization needed. 8o he's done all of that.

And the appellant wants the Court just to look at
essentially what has happened in the last year. But that's
not what NRS 533.380 says. It talks about the totality of

the circumstances. It talks about good‘faith and reasonable
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diligence. And you can't just cast aside the money spent,
the time, effort, the permits that were obtained by my
client, money that was spent by my client to progress this
project forward. No water project is developed overnight.
It takes time.

Water permits are usually the first permits that
are obtained by a developer in this type of project, because
they know that if they don't get the water rights as soon as
possible, they risk others coming into the basin and
appropriating all the water. And so these water right
permits are very important.

That's why you get them first, and then you go
through the other processes to develop and get the other
aunthorizations necessary to fully develop the project.
That's why it takes time. And in the Desert Irrigation case
that we cited, there were 15 applications for extensions of
time in that case. Here's, we're talking at most eight
extensions of time that have been granted.

The appellant, their arquments are flawed,
because, number one, in their opening brief, they focused on
Bacher and the Anti-Speculation Doctrine requirements in
Bacher. Those requirements apply to NRS 533.370. That's the
statute that the State Engineer uses to grant water rights.

Tt's a different standard than subsection 380, which talks
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about extensions of time to put water to beneficial use.

We're not saying that the anti -- we're not saying
that the State Engineer has to allow speculation after the
permits are granted. Certainly he does not. But the
Anti-Speculation Doctrine requirements of Bacher, the
contract, the agency relationship, those apply at the
application to appropriate water stage, not the extension of
time stage.

And the appellant, they devote several pages in
the brief for their need for the water, but nowhere under
subsection 380 is there any statements that the State
Engineer must consider the appellant and the appellant's need
for the water.

THE COURT: I'm not going to consider that, but I
am moved by their argument that there's a lack of substantial
evidence of good faith development that provides the
substantial evidence, which this Court must find to support
the engineer's decisicn in this case. That's what I'm
focused on. I'm not focused on Sierra Pacific properties.

MR. ZIMMERMAN: Thank you, your Honor. Let me
just shift to —-

THE COURT: Not that T want to cut off any of your
argument. I'm sure you worked on it. TI'll be glad to listen

to it. TIt's just that T'm not going to consider it.
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MR. ZIMMERMAN: Understood. Getting back to
Intermountain's project, it's not just the water rights, it's
all the other permits and authorizations. It started with
Washoe County and the Regional Planning Commission saying
this would be a good project, a project that Intermountain
should aggressively pursue and implement.

THE COURT: It certainly appeared to be the right
project at the right time. It certainly did.

MR. ZIMMERMAN: And Intermountain brought the
project to the Regional Planning Commission. Intermountain
started this project. They were the ones that thought of it
when they thought of moving water from Dry Valley and the
other valleys into Lemmon Valley. They brought it to the
Regional Water Commission, and the commission said it should
be aggressively pursued. That was 1997. In 2000, they
reaffirmed them.

These water rights were granted in 2002, 2006,
2008, not that long ago, and my client since that time has
put in over, again, over two and a half million dollars to
develop all the necessary authorizations to make the project
a go.

The appellant cites Washoe County and the deal
that fell through in 2014 as evidence the project somehow is

just a failed project. But that, that actually shows the
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project was viable, the project was worthy of consideration
by Washoe County. My client had obtained enough permits and
had obtained enough -- and shown enough progress that Washoe
County was interested in the project. Just because they
couldn't agree on the deal terms doesn't mean that all of a
sudden the project fails.

TMWA is not the only water purveyor in Lemmon
vValley. There are private developers, there are other
private municipal water suppliers that could use the money.
and the finding of the Regional Water Planning Commission was
that the project should be aggressively pursued and that Dry
valley could be a potential source of water for the North
Valleys. That hasn't been superseded or withdrawn. It
hasn't been picked up in the next edition of the plans, but
these plans are continually moving, they're continually
changing.

No one has come out and said, there's nothing in
the record that says that TMWA or any other private municipal
water purveyor will not use Intermountain's water. We're
looking at increased demand with Tesla coming. There's
increased -- there's going to be increased housing. There
are other projects coming on line. And we're in the middle
of a severe drought. The water situation is not looking up.

Tt's always looking at more demand and greater challenges.

41

JA2468

SE ROA 2383




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Let me just talk a little bit about the standard
of review, because the appellant really plays lip service
that they want to cherry pick specific points, specific
evidence in the record that they say supports their position,
but that's not the substantial evidence standard.

Substantial evidence, you have to look at all of the evidence
in the record and decide whether it's adequate to support a
decision, whether a reasonable mind would consider it
adequate to support a decision. The statute says the State
Engineer's decision is presumed correct and it's the
appellant's burden to prove otherwise.

Furthermore, even with legal questions, because
the State Engineer has experience with Nevada water law, and
because he is the factfinder, great deference should be given
to his legal interpretations.

Your Honor, subsection 370, which the appellant
relies on, is forward looking. It's the statute that the
State FEngineer uses to grant water rights. At that point, he
doesn't know what the applicant -— whether the applicant is
really going to put the water to use. He just has to look at
what the applicant provides at that time, the evidence of
what they plan to do.

NRS 533.380, on the other hand, looks at what a

permittee has done, because after you get a water right
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permit, it's a property right, although the appellant
disputes that. There's a case directly on point, Carson City
versus Lumpa, that says that once you apply water to
beneficial use, you divert it and apply it to beneficial use,
under the common law, or you appropriate it under state law,
which is what these permits are, it becomes a property right
that is regarded and protected as a property right. So I
think it's important to make the distinction between 370 and
NRS subsection 380, because we're dealing with the property
rights.

Again, subsection 380 is clear and unambiguous.
The State Engineer must determine whether the permittee is
using good faith and reasonable diligence. The statute even
goes on to define reasonable diligence as the steady
application of effort to use water in a reasonably expedient
and efficient manner under all facts and circumstances. It
goes on to state, when a project is composed of multiple
features, working on one feature counts towards the finding
of reasonable diligence on all features. And, furthermore,
when you're talking about water rights to be permitted for a
municipal use, as is the case here, the State Engineer has to
consider economic factors.

Your Honor, we would submit that based on

Intermountain's progress, based on the property rights, and
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the permits even through the great recession, they still
worked towards putting this project and developing it to
putting that water to beneficial use.

The ultimate goal, as the State Engineer's counsel
said, is putting the water to beneficial use. But the steps
before that, the steps of acquiring all the permits and
authorizations shouldn't be cast aside just because somebody
else in the basin wants the water.

I believe the appellant calls my project foolhardy
and a bad gambling bet. Well, that's because that's what
they want it to be, because they want the water. But that
really belittles everything these agencies have done, my
client's work, the BLM's approval and analysis of the
project, the State Engineer's review and analysis of the
project.

Basically, the appellant wants the Court to ignore
everything that my client has done in the past and just look
at what the status of the project is now. But the status of
the project now is it's still moving forward. My client is
still trying to get all the permits necessary to develop it,
seek a willing partner if one is able to put the water to
beneficial use, and he's still investing time in the project.
Again, Washoe County, just because they didn't purchase the

entire project doesn't mean that no one else will.
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The appellant also says Intermountain lacks the
intent and financial capability of using the water. Again,
that's an untimely appeal. The intent to put the water to
beneficial use, financial ability those issues were decided
when the State Engineer granted these permits and that issue
is no longer subject to appeal.

As to Bacher, I think I stated previously, it
applies strictly when you're talking about interbasin
applications to appropriate water for interbasin transfer.
It doesn't apply strictly to extensions of time. That's
because the applicant has obtained the permit, it's a
property right. They've now invested time and money and
resources into developing that water right. Simply because
you might lose a contract doesn't mean that the State
Engineer should automatically yank the permits and cancel it.

Because these permittees have put it in that time
and effort, they should be able to develop it. 1If they lose
a contract with one person, they should be able to take in
good faith and reasonable diligenhce to obtain another
contract with someone else to put that water to beneficial
use.

The appellant relies on the TMWA plan. It's not
part of the record, but even --

THE COURT:; No. But she —-—- excuse me -- but the
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petitioner also points out that the State Engineer relied
upon the 1997 plan, which had been superseded by the TMWA
plan.

MR. ZIMMERMAN: Tt was a new plan, but the
findings in that 1997 amendment to the North Valley Strategy,
T think are still valid. The new plan did not withdraw those
findings. 8o I think it's reasonable for the State Engineer
to look at the planning document and the findings there,
because that's after a thoughtful, appropriate, thorough
analysis in the 1997 plan. So I don't think it should be
cast out or ignored.

THE COURT: All right. Thank you.

MR. ZIMMERMAN: So just in conclusion, your Honor,
the State Engineer applied the correct standard under
subsection 380, good faith and reasonable diligence. He
found that my client was using good faith and reasonable
diligence. He was not required to apply the Bacher
Anti-Speculation Doctrine strictly to my client's interbasin
transfer,

and also if you look at substantial evidence,
there's substantial evidence in the record that shows, that
supports the State Engineer's decision. Again, all of the
permits, the drilling of test wells, conducting pump tests,

the archeological work, all of those in-depth analyses show
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that my client is trying, taking steps to develop a municipal
water project.

I think it's important to note that under the
petitioner's argument, there would be very little water
development. Because if under Bacher you lose a contract
with the person you're going to provide the water to, and
your permit gets yanked, there would be very little
investment in that type of a water project.

And, essentially, the petitioner is asking the
court to forfeit a valuable property right simply because
they want the right to use the water. They purchased land in
2014 and applied for water rights in 2015.

To sum up, your Honor, the State Engineer's
decision is supported by substantial evidence and it's not
legally inadeguate. Thank you, your Honor.

THE COURT: Thank you, Mr. Zimmerman.

Ms. Leonard.

MS. LEONARD: I think it's clear from what my
colleagque said that Intermountain was just seeking to profit
off of this project. They invested some money and they were
hoping to get a big return. Well, things didn't turn out as
they had hoped. And that is not a reason for the State
Engineer to grant them additional time to prolong this

process.
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The critical issue here, I think, is that
Tntermountain has no intention to itself put the water to
beneficial use. Now, Mr. Zimmerman suggests that's okay,
they don't -- Tntermountain does not need to show that it
intends to do so, but that's clearly speculation. In this
situation where we have a permit holder who said, I'm not
going to do it myself, I'm going -- I want to find a buyer,
someone who is willing to further bet on the success of this
potential project, that is simply not allowed under Nevada
law.

And the guestion that the arguments of my
colleagues raises, how long does this go on for?

THE COURT: I don't think they're the only ones
that raised that guestion.

MS. LEONARD: I mean, they seem to suggest that
the State Engineer's look back can be all the way until 1999
when these applications were first filed. I don't think
that's what the statute says. I think the statute says,
every year the State Engineer needs to look at reasonable
diligence, good faith and whether there's good cause for an
extension, and each of the points with regards to the
existence of a development or parcel or area that is going to
be served.

I did not hear anything said by either of them
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when you asked them about where’s your substantial evidence
to even describe a project, a development or a parcel or a
unit or anything that is going to be served. There was
nothing said about that and that is a critical factor that
the State Engineer must consider.

Now, the State Engineer's attorney said, oh, he
considered it, trust us, he considered it. But I look at
that June 4th, 2015 decision and I don't see where he
addressed each of those factors and I didn't hear anything
today where they described that consideration. 5o in the
court review, it can't just -- it can't just accept the State
Engineer's representation that he considered it. He's
actually got to show what he did to consider it and that was
not done here.

Going back to the question, how long does this go
on for? I submit that the statute says, the State Engineer
can only look back in the previous year, and if you look at
the record, and this is the material submitted by
Intermountain, this was at volume seven, page %00, where
Intermountain provides a cost breakdown from the previous
year's expenditures. It was $16,000 total, six of which,
more or less, was legal expense negotiating with Washoe
county for Washoe County to purchase the water rights.

So it wasn't negotiating with Washoe County for
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Washoe County to develop a contract with the county as a
municipal water purveyor, because Washoe County was no longer
going to be a municipal water purveyor. 1t was for Washoe
County to buy the water rights, which, of course, in and of
itself is speculation.

But $6,000 of it was for that, and the State
Engineer's attorney sat up there and said, oh, no, no, we did
not accept that as good faith and reasonable diligence. But
if you look at the June 4th, 2015 decision, it specifically
says that you submitted a number of invoices for attorney's
fees, and while you state that ultimately an agreement was
not reached, the attorney's fees which were incurred appear
to support the portions of the Regional Water Management Plan
that formal discussions between the county and you would
occur, regarding the potential terms of an agreement to
implement the project.

But that is not what those discussions were about.
The discussions were about the purchase of the water rights
by Washoe County from Intermountain. The project wasn't
happening with Washoe County, because Washoe County was not a
water utility anymore and wasn't going to be after
December 31st, 2015.

So the State Engineer did in fact rely on these

attorney's fees as support of the extension. That was $6,000
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of the 516,000 spent in the previous year. Then there was
85,000 in consulting fees to draft a letter supporting the
FFIS. That is what the State Engineer considered.

But then the State Engineer said, oh, but T won't
consider the accounting and tax preparation services, the
annual Secretary of State filings. Those don't show steady
application of effort. There was $8.56 in parts, recording,
maintaining meters for about a hundred dollars, about £300,
miscellaneous. I mean, the State Engineer relied, this is
not substantial evidence of reasonable diligence. This is
just frankly nothing. T mean, you can’t just sit on water
rights that use up the entire yield of -- perennial yield of
a basin by pending $6,000 on an attorney. That just doesn't
seem right.

And, again, 1t raises this issue, and the State
Engineer for the first time here has suggested that this --
that the Sierra Pacific's petition i1s moot, but their
arguments underscore exactly why it is not moot, why the
Court must act now. Because if the State Engineer can rely
on that type of evidence and say that's substantial and say
it will continue to look back for the entire lé-year history
of these applications to determine whether an extension is
warranted, there's no remedy for Sierra Pacific. So that

can't be right.
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I think we have, and my esteemed colleague is
trying to impose upon the State Enginecer and a water rights
permittee a standard, a duty, a level of involvement and
proof that's not set forth in the statute. The steady
application, the State Enginecer did not consider the $6,000
invested in attorney's fees as evidence. That wasn't
considered as part of that steady application.

Now, the efforts, the conversations, the
communications, that's different than attorney's fees. What
somebody bills for their work and gets paid for their work
and what they're trying to accomplish through conversations
and negotiations and communications are two separate and
distinct things. So the State Engineer, there was no
misrepresentation that the State Engineer didn't consider the
attorney's fees. The State FEngineer didn't consider the
$6,000.

But the State Engineer did consider the fact that
they were maintaining. The State Engineer did consider they
were working on additional permits and applications and there
has to be a retrospective analysis. Absolutely, you have to
look at what was done in the past year. That's why the
statute provides that you can only get a one-year extension
at a time after the first five years. That's why the statute

has this annualized review is to impose upon the permit
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holder a duty to make those good faith incremental steps.

But the statute acknowledges that Rome wasn't
puilt in a day and neither is a large pipeline and neither is
any large scale water project, whatever it may be. So I
think there has to be a recognition that you do have
retrospective analysis, as well as the contemporaneous
analysis as to what occurred within that last year. And so
you have to look at the two, because if you just look at what
occurred in the last 12 months, you do a disservice to every
water project that has very small steps to get them to where
they need to be.

and you look at that, and that's the state of
affairs throughout the state, and the State Engineer cannot
be bound, it would -- that would be a gross misappropriation
of the law and the standards and that's not what the intent
behind the statute is. The statute is quite clear on its
face. We don't have to dig any deeper.

And so in this particular case, the State Engineer
walked through the analysis. You know, we talk about the
number of residents served. This is Lemmon Valley. We know
the current population that was part of the original permit
application, that was all information contained within the
permit files. That was part of the analysis that had to be

done under 533.370 in terms of issuing the new application to
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appropriate water. So they don't have -- the S5State Engineer
doesn't have to go back through and prove it up every single
year when that's part of the record.

So we have really the State Engineer walking
through each of these different analyses, looked at the
current status of the plan, looked at the discussion of what
type of work was being done over the course of the year, and
asked the permittees to provide them additional information
to demonstrate that.

And the State Engineer found that it was a good
faith application of steady effort to move this project
forward given the totality of the circumstances. What had
occurred in the last 12 months, what had occurred over the
five years, what had occurred over the last ten years. And
that's what's really important is you can't have a very
narrow focus, because that's not what water law is.

Water law 1is around, we have cases that have been
going on for 90 years, that deal with rights. So you can't
have a very singular approach. That's just not the nature of
the game.

and so the State Engineer’'s position is that he
did go through the statutory analysis, that he evaluated the
statute correctly, he applied the particular evidence and

information available to him, and it was substantial to
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support his decision. And with that, thank you very much.
THE COURT: Thank you, Ms. Fairbank.
Mr. Zimmerman.

MR. ZIMMERMAN: Thank you, your Honor. Just
quickly, under subsection 380, there's no restriction that
you have to focus on what's happened in the last year. Yes,
you have to show some progress in the last year towards
developing the project, putting the water to beneficial use,
but the State Engineer has to look past that. He has to look
at what's been done since the permits were granted and since
the proof of completion and proof of beneficial use were due.

In this case, your Honor, again, the earliest my
clients' permits were granted, water rights were in 2002, and
you also had water granted in 2006, 2008. The very first
year, in every water right permit, the State Engineer
includes two deadlines. One is a proof of completion to show
that you've drilled the well and you've installed the
pipeline. The second one is proof of beneficial use, showing
that you used the water.

In this case, the first deadline for proof of
beneficial use was 2007. The latest due date for proof of
beneficial use for my client was 2013. So right in the
permit terms, those were the two earliest dates my client was

required to put the water to beneficial use by the State
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Engineer. So it has not been 16 years of not putting the
water to beneficial use.

Second, your Honor, my client knows that, and the
State Engineer in his decision required my client and put my
client on notice he's going to have to show some progress
towards developing this project, towards reaching an
agreement with someone to use the water. 5o my client is
well aware that he has to continually develop this project,
continually look for water users that will be part of the
project in order to use the water.

And you asked how much is enough? Well, again,
2007 and 2013 were not that long ago. My client has done all
the work and tried to get all the permits he can, and he has
practically all of them in order to put the -- to develop the
project to put the water to beneficial use.

The petition cites the Vidler project, that
project is huge. That's a hundred million dollar project,
and yet it's been idle for ten years. So that shows these
water projects take time. There's economic circumstances
that must be considered and you shouldn't throw out all the
prior work, all the prior investment, simply because in the
last few years the economic conditions have not been ripe for
finalizing this project towards bringing it to a completion

and having the unltimate water user take the water.
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Again, your Honor, I'1l just leave you with, you
have to look at the entire project, not just the water right
permits. You have to look at everything my client has done
to develop this project. They're all parts, they're all
features of the entire project, and work on one should be
considered work on others. Unless you have any questions,
your Honor, I'll conclude.

THE COURT: I don't.

MR. ZIMMERMAN: Thank you.

THE COURT: Thank you, Mr. Zimmerman.

MS. LEONARD: Nothing further, your Honor.

THE COURT: All right. Thank you very much. I
quote from Justice Hardesty in Bacher versus State Engineer,
122, 1110, quote, water in Nevada belongs to the public and
is a precious and increasingly scare resource. Consequently,
state regulation, like that in NRS Chapters 533 and 534 is
necessary to strike a balance between current and future
needs of Nevada citizens and the stability of Nevada's
environment.

NRS chapter 533 prescribes the general
requirements that every applicant must meet to appropriate
water. 1It's a fundamental requirement as articulated in NRS
533.030, subsection one, is that water only be appropriated

for beneficial use. In Nevada, beneficial use is the basis,
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the measure and the limit of the right to the use of water,
period. The right to use water for a beneficial use depends
on a party actually using the water, close gquote.

Before the Court is the petitioner's Sierra
Pacific Industries' petition for judicial review of the State
Engineer's letter of June 4th, 2015 granting an extension of
time to Intermountain Water Supply. This extension
apparently applies to permit 72700, but the response in the
letter applies equally to all of the permits. Mr. Marshall,
can you hear me?

MR. MARSHALL: Your Honor, I'm having a hard time,
but that's my problem. I have the hearing aid up as much as
I can.

THE COURT: It's not your problem, sir. 171l do
my best to speak up.

MR. MARSHALL: You do whatever you want. Your
Honor, T have a gentleman next to me who can hear much better
than me.

THE COURT: All right. Thank you, sir. NRS
533.380, subsection three, states that the State Engineer
shall not grant an extension of time, unless the State
Engineer determines from the proof in evidence so submitted
that the applicant is proceeding in good faith and with

reasonable diligence to perfect the application.
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The statute further defines reascnable diligence
thusly, under subsection six, quote, for the purposes of this
section, the measure of reasonable diligence is the steady
application of effort to perfect the application in a
reasonably expedient and efficient manner under all of the
facts and circumstances. When a project or integrated system
is composed of several features, work on one feature of the
project or system may be considered in finding that
reasonable diligence has been shown in the development of
water rights for all features of the entire project or
system.

In his June 4th, 2015 letter, the State Engineer
discusses the application for extension and the requirements
that must be met for the State Engineer to grant such an
extension. The letter goes on to cite not only the statute,
but the evidence that was submitted by Intermountain in
support of its application, which included a written
response, coples of the amendment to the Washoe County
Regional Water Management Plan to include the North Valley
strategy, Regional Water Planning Commission minutes, a
written current status of the project, various invoices for
legal fees, consultants and professional fees, accountant
fees and Secretary of State fees.

The State Engineer says, I have considered the
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evidence you submitted concerning the extension request, and
a then discussion of his opinion concerning that evidence
followed.

Now, of some concern, as raised by the petitioner
here is the reliance of the State Fngineer on the Regional
Water Management Plan, which was adopted in 1997.

Mr. Zimmerman, on the other hand, makes a valid point in that
there are certain items relating to the North Valleys that
are contained in that plan that probably are not outdated and
probably are still applicable.

And while the Water Management Plan has been
superseded by a new one from TMWA entitled Regional Water
Plan 2010 to 2030, the Coﬁrt finds that the State Engineer's
reliance on the 1997 plan is not misplaced.

The standard of review limits this Court to a
determination of whether the State Engineer's decision is
supported by substantial evidence. And substantial evidence
has been defined as that which a reasonable mind might accept
as adeqguate to support a conclusion.

Of importance is the fact that this Court not
substitute its decision regarding the credibility of
witnesses or the weight of the evidence, but must give great
deference and weight to the findings of the Stat; Engineer,

which is considered prima facie correct.
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Nonetheless, as Sierra Pacific points out, NRS
533.380 requires the State Engineer consider all the facts
and circumstances, and if the State Engineer fails to
consider pertinent information that was before it, this Court
does have the authority te correct that error.

This is a close case. I think the writing is on
the wall. The State Engineer has informed the applicant that
further applications will be scrutinized closely. However,
the State Engineer citing NRS 533.380 found good cause for
granting the extension on the project permits.

This Court finds that decision was based on
substantial evidence and was not clearly erroneous as a
matter of law, and, therefore, the petition for judicial
review is denied.

Ms. Fairbanks, please provide the order.

MS. FAIRBANK: Yes, your Honor.

THE COURT: Thank you very much, counsel.

D =000——
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STATE CF NEVADA )]
} ss.
County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the
above-entitled Court on December 14, 2015, at the hour of
2:00 p.m,, and took verbatim stenctype notes of the
proceedings had upon the oral arguments in the matter of
SIERRA PACIFIC INDUSTRIES, Plaintiff, vs. JASON KING, P.E.,
et al., Defendants, Case No. CV15-01257, and thereafter, by
means of computer-aided transcription, transcribed them intoc
typewriting as herein appears;

That the foregoing transcript, consisting of pages 1
through 63, both inclusive, contains a full, true and
complete transcript of my said stenotype notes, and iz a
full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 18th day of December 2015.

S5/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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Petitioner Sierra Pacific Industries (“SPI”), through its attorney Debbie Leonard of
McDonald Carano Wilson LLP, files this opening brief in support of its petition for judicial
review. SPI seeks review of a June 1, 2016 decision by Respondent Jason King, the Nevada State
Engineer (“the June 1, 2016 Decision”), which granted to Intervenor-Respondent Intermountain
Water Supply (“Intermountain”) the latest extension of time to complete the diversion works and
prove beneficial use of water that Intermountain proposes to divert through a 22-mile inter-basin
pipeline to serve alleged municipal uses in Lemmon Valley, for which there is no proven demand.
(ROAB18-624). The State Engineer has been granting such extensions for over a decade.’

JURISDICTIONAL STATEMENT

This Court has jurisdiction under NRS 533.450. The State Engineer issued his decision
on June 1, 2016, and SPI filed its Petition for Judicial Review on June 29, 2016. Under NRS
533.450(1), SPI’s Petition is timely.

STATEMENT OF THE ISSUES

1. The “evidence” on which the State Engineer relied constituted unreliable hearsay statements
regarding certain alleged documents that were not in the record. Should the State Engineer
have denied Intermountain’s extension requests and canceled the permits because
Intermountain failed to submit substantial and competent evidence to meet the statutory
requirements for an extension?

2. The anti-speculation doctrine requires that a water appropriator intend to put the appropriated
water to beneficial use or have a contractual or agency relationship with one who does. Did
the State Engineer violate the anti-speculation doctrine and err as a matter of law where:

a. Intermountain admits — and the State Engineer acknowledged — that Intermountain
does not plan to put the permitted water to beneficial use, or have the financial
means to do so, but rather is marketing the water for sale; and

b. Intermountain has no contract or agency relationship with the Lemmon Valley

municipal water purveyor to put the water to beneficial use?

1 ROA 865, 999, 1124, 1571.
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3. In 2015, the State Engineer informed Intermountain that “the inability to secure a buyer in
future requests for extensions of time will not be considered good cause for extensions of
time.” Did the State Engineer act arbitrarily and capriciously when, in 2016, he again granted
extensions notwithstanding that Intermountain still had no buyer for the project?

STATEMENT OF THE CASE
Starting in 1999, Intermountain filed applications to appropriate groundwater in the Dry

Valley Hydrographic Basin to export to the Lemmon Valley for municipal purposes.? Starting in

2002, the State Engineer granted Intermountain permits 64977, 64978, 66400, 72700, 73428,

73429, 73430 and 74327 for nearly all of the groundwater available for appropriation in the Dry

Valley Basin (“the Permits”).® In the 14 years since the State Engineer started issuing the

Permits, Intermountain has yet to commence construction of the pipeline and necessary

infrastructure to put the permitted water to use. (ROA 612-614). Since 2005, the State Engineer

has given Intermountain a series of one-year extensions to do so.”
In 2016, Intermountain yet again sought extensions of time to file proofs of completion

and beneficial use (“the 2016 Extension Requests,” ROA 605, 634, 652, 669, 687, 705, 723, 739).

SPI filed an objection because Intermountain’s unexercised Permits are obstructing SPI’s ability

to expand its agricultural operations in Dry Valley. (ROA 5-12). Over SPI’s objection, on June

1, 2016, the State Engineer granted Intermountain yet another extension. (ROA 636-642). SPI

timely filed this petition for judicial review of the June 1, 2016 Decision.

STATEMENT OF FACTS
A. Dry Valley Hydrographic Basin
Dry Valley is located in western Washoe County along the border of Lassen County,
California. The State Engineer has estimated the perennial yield from Dry Valley — the amount of

groundwater that may be withdrawn from the basin without causing overdraft — as approximately

- ROA 2, 626, 644, 662, 679, 697, 715, 733,

¥ ROA835, 981, 1102, 1699, 1984, 2099, 2200, 2303. Permits 73428, 73429 and 73430 also
include Warm Springs Valley as a proposed place of use, but neither Intermountain nor the State
Englneer contends that there is any municipal demand in that location. (ROA 609, 612, 623).

* See, e.g., ROA 625, 865, 871, 898, 903, 908, 911, 916, 921, 927, 940, 949.
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3,000 acre feet. (ROA1690). The State Engineer has granted 3,021.60 acre feet of permits in Dry
Valley, of which 2,996 acre feet are Intermountain’s Permits. (ROA 2290-2291).
B. The Permits Issued to Intermountain

Intermountain proposes to export the permitted water from Dry Valley to supply what
Intermountain has claimed to be anticipated municipal water demands in Lemmon Valley. (ROA
752, 952, 1070, 2289). Since the State Engineer first started issuing the Permits in 2002,
Intermountain has not commenced construction of the pipeline or necessary infrastructure to put
the water to beneficial use. (ROA605-617). Intermountain also has not submitted any evidence
that it has the ability to finance or obtain financing for the necessary capital expenditures to
construct the well field, pipeline and treatment system. (ROAG605-617). Likewise,
Intermountain has not secured a contractual or agency relationship with a municipal water
purveyor that would become the actual appropriator should the pipeline be constructed.
(ROA605-617). In other words, Intermountain’s proposed project remains conceptual in that its
permits have not been, and as a practical matter, cannot be developed for their intended use.

The location of Intermountain’s proposed pipeline is alongside an existing pipeline,
known as the North Valleys Importation Project (“NVIP”), which was constructed in 2007 to
supply municipal water demands in the North Valleys, including Lemmon Valley. (ROA 934-
935). The NVIP sat idle for nearly a decade without municipal demand for its use, but is now
part of the Truckee Meadows Water Authority’s distribution system. (ROA 934). The NVIP is
capable of serving anticipated municipal demands in Lemmon Valley for the foreseeable future,
and TMWA would only use water from another water supply project such as Intermountain’s if
the owner has “the ability to assume the risk and invest the time and effort for permitting, design,
construction, and financing,” which Intermountain does not have. (ROA 571).

C. Intermountain’s Marketing Plan for the Permits
Rather than itself develop the water under the Permits, Intermountain is actively seeking

to market its “water project.” (ROA182-190). On a website called nevadawaterproject.com,

Intermountain is offering to sell its water and other permits for $12,000,000. (ROA182).

According to the website, “This 22 mile long, federally approved, proposed pipeline along with
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3068.1 acre feet of water is for sale in northern Nevada. It’s ready for implementation.”

(ROA182) (emphasis added). As Intermountain concedes, and the State Engineer acknowledged,

Intermountain does not itself plan to finance infrastructure construction, bear the cost of operating

and maintaining the municipal water system, or put the water to beneficial use.” Rather,

Intermountain simply desires to sell its Permits for profit. (ROA182-190).

D. Petitioner Sierra Pacific Industries’ Current Ability to Put Dry Valley Groundwater
to Beneficial Use

1. Wilburn Ranch Agricultural Operations

SPI has significant ranching and farming operations, running upwards of 2,000 head of
cattle across hundreds of parcels and leasing grazing rights for over 5,000 head of cattle on tens
of thousands of acres. (ROA164-165). SPI’s landholdings include lands located in Dry Valley
and Long Valley in Lassen County, California and Washoe County, Nevada, collectively referred
to as the Wilburn Ranch. (ROA165). SPI acquired the Wilburn Ranch in 2014 for agricultural
production. (ROA166). Currently, 100 to 150 head of cattle graze on the Nevada parcels and 50
to 100 head of cattle graze on the California parcels of Wilburn Ranch. (ROA166).

SPI has appropriated water in both Nevada and California for its Wilburn Ranch
operations. (ROAL66). In Nevada, water for livestock and some meadow irrigation is supplied
by natural springs, which SPI has the right to appropriate under its permits 70423 and 70424.
(ROA166). So far, no subsurface groundwater has been pumped in Nevada other than well
testing, and no water has been transferred across the California/Nevada boundary. (ROA166). In
California, the water is pumped from four different artesian springs and three different wells.
Sprinklers and flood irrigation are used for crops. (ROA166).

2. SPI’s Applications 84688 and 84689

On January 9, 2015, SPI submitted Applications 84688 and 84689 to the State Engineer to
facilitate its proposed expansion of irrigated lands at Wilburn Ranch. (ROA147-149, 155-157).

° ROA 182, 623, 641, 948, 1043, 1047, 1055, 1059, 1743.
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SPI has an immediate need for the water it seeks and can immediately put the water to beneficial
use in its existing and proposed expanded agricultural operations. (ROA167).

Two protests to Applications 84688 and 84689 were filed: one by Buckhorn Land and
Livestock, LLC and one by Washoe County, as holders of water rights in Dry Valley. (ROA150-
154, 158-162). Both protestants argued that SPI’s Applications should be denied because
Intermountain’s Permits encompass the entire perennial yield of Dry Valley, and according to the
protests, no water remains available to appropriate. (ROA150-154, 158-162). Applications
84688 and 84689 are currently pending with the State Engineer and were pending at the time that
the State Engineer issued the June 1, 2016 Decision. (ROA147-149, 155-157).

E. The State Engineer’s June 4, 2015 Decision to Grant Additional Extensions of Time
to Intermountain, Followed By SPI1’s 2015 Petition for Judicial Review

In late 2014 and early 2015, as it had done throughout the previous decade, Intermountain
filed applications for extensions of time to file proofs of completion of the diversion works and
proofs of beneficial use (the “2015 Extension Requests”).® Because Intermountain’s unexercised
Permits interfere with the SPI’s ability to appropriate water in Dry Valley basin, SPI filed an
objection to Intermountain’s 2015 Extension Requests. (ROA 1756-1758).

On June 4, 2015, over SPI’s objection, the State Engineer granted Intermountain yet
another one-year extension of time. (“June 4, 2015 Decision,” ROA 945-948). In the June 4,
2015 Decision, the State Engineer made the express finding that “the applications for extensions
of time filed since 2011 have indicated [Intermountain] is seeking a buyer for the project.” (ROA
948). The State Engineer warned that “the inability to secure a buyer in future requests for
extensions of time will not be considered good cause for extensions of time.” (ROA 948)
(emphasis added).

In the June 4, 2015 Decision, the State Engineer did not analyze NRS 533.380(4)’s
statutory requirements for an extension. (ROA 945-948). Instead, the State Engineer only recited

the statute and stated, “In considering NRS 533.380(4), | _find good cause for granting

® ROA 942, 1059, 1189, 1754, 2026, 2132, 2236, 2335).
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extensions on the Project permits. (ROA 948) (emphasis in the original). However, the State
Engineer warned:

Notwithstanding that the extensions of time are being granted, please be advised

that further requests for extensions on permits comprising the Project will be

closely scrutinized to ensure the statutory criteria for granting extensions of

time are adhered to. (ROA 948) (emphasis added).

SPI petitioned for judicial review of the June 4, 2015 Decision. (ROA 580-586). At oral
argument, the district judge specifically noted: “This is a close case. | think the writing is on the
wall. The State Engineer has informed the applicant that further applications will be scrutinized
closely.” (ROA 2404) (emphasis added). With this in mind, the district court denied SPI’s 2015
petition for judicial review. (ROA 580-586).

F. The State Engineer Granted Yet Another Extension to Intermountain in 2016

Without Evidence of a Contract With a Municipal Water Purveyor Who Plans to

Put the Water to Beneficial Use

In late 2015 and early 2016, Intermountain yet again filed applications for extensions of
time. (ROAG605-617). SPI filed an objection. (ROA 5-12). The sum total of the “evidence”
submitted by Intermountain in support of its extension requests was an affidavit of its principal,
Robert Marshall; a list of expenditures that Marshall contended were associated with the Permits;
and alleged invoices for those expenditures. (ROA 587-617). In his affidavit, Marshall
referenced certain “agreements” but did not submit those alleged “agreements” to the State
Engineer. (ROA 614). The State Engineer did not request any substantiating documentation for
the unsupported statements in Marshall’s affidavit or hold an evidentiary hearing to subject
Marshall to cross examination. Intermountain provided no evidence that it had secured a buyer
for the project. (ROA 587-617).

Nevertheless, on June 1, 2016, the State Engineer yet again granted Intermountain’s
requests. (ROA618-624). In the June 1, 2016 Decision, the State Engineer expressly
acknowledged that the anti-speculation doctrine applies to extension requests, but the State
Engineer failed to hold Intermountain to the statutory or anti-speculation doctrine requirements.

(ROA 622). Instead, the State Engineer granted the extensions based on Marshall’s

unsubstantiated statement that Intermountain purportedly “has secured agreements with
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engineering and construction firms, Utilities, Inc., and developers.” (ROA 622). Other than
Marshall’s affidavit, there was no evidence in the record of such alleged agreements, and indeed,

the State Engineer confirmed that they had not been submitted, stating that “future extension

requests must be accompanied by copies of the agreements you indicated in Paragraphs 5, 6, and
7 of your Affidavit that Intermountain has reached with engineering and construction firms,
Utilities, Inc., and developers.” (ROA 624) (emphasis in the original). SPI timely filed this
petition for judicial review.

SUMMARY OF THE ARGUMENT

The June 1, 2016 Decision epitomizes arbitrary and capricious decision making. In
granting Intermountain’s extensions, the State Engineer relied exclusively on hearsay statements
that lacked any indicia of reliability and failed to satisfy the necessary statutory criteria. And
although the State Engineer recognized that the anti-speculation doctrine applies to extension
requests, the State Engineer failed to hold Intermountain to the doctrine’s requirements. Instead,
the State Engineer continues to facilitate Intermountain’s speculative conduct, allowing
Intermountain to bide its time with the hope that, at some point, Intermountain might profit from
the Permits. After more than a decade, enough is enough.

Water belongs to the public and cannot be held hostage by a water speculator such as
Intermountain to the detriment of a would-be appropriator such as SPI, or others, who are
currently prepared to put the Dry Valley resource to beneficial use. Because Intermountain failed
to present substantial evidence that it can and will exercise the Permits, the State Engineer abused
his discretion and violated Nevada law in granting the extensions to Intermountain. As a result,
SPI requests that the Court grant this petition for judicial review, vacate the June 1, 2016
Decision and remand to the State Engineer with instructions to cancel the Permits.

ARGUMENT
A. Standard of Review

NRS 533.450 makes orders and decisions of the State Engineer subject to judicial review.

“With respect to questions of law, ... the State Engineer’s ruling is persuasive but not controlling,

and the court must “review purely legal questions without deference to the State Engineer’s
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ruling.” Pyramid Lake Paiute Tribe of Indians v. Ricci, 126 Nev. Adv. Op. 48, 245 P.3d 1145,
1148 (2010) (emphasis added). *“Questions of statutory interpretation ... receive de novo
review.” In re Nevada State Eng’r Ruling No. 5823, 128 Nev. Adv. Op. 22, 277 P.3d 449, 453
(2012) (internal quotation omitted). The Court reviews the State Engineer’s factual findings to
determine if they are supported by substantial evidence. Revert v. Ray, 95 Nev. 782, 786, 603
P.2d 262, 264 (1979). Substantial evidence is that which “a reasonable mind might accept as
adequate to support a conclusion.” Bacher v. Office of State Eng’r, 122 Nev. 1110, 1121, 146
P.3d 793, 800 (2006). “An abuse of discretion occurs when the record does not contain
substantial evidence supporting the administrative decision.” City Plan Dev., Inc. v. Office of
Labor Comm’r, 121 Nev. 419, 426, 117 P.3d 182, 187 (2005). “An agency ruling without
substantial evidentiary support is arbitrary or capricious and therefore unsustainable.” State
Indus. Ins. Sys. v. Christensen, 106 Nev. 85, 88, 787 P.2d 408, 410 (1990).
B. The State Engineer’s Decision is Not Supported by Substantial Evidence That The

Required Factors in NRS 533.380 Were Satisfied by Intermountain

To avoid cancellation of the Permits, Intermountain had to submit substantial evidence to
satisfy two statutory requirements: (1) the “reasonable diligence” standard that applies to all
extension requests (NRS 533.380(3); NRS 533.395(1)); and (2) the additional statutory mandates
that apply to extension requests for municipal projects. See NRS 533.380(4). The absence of
specific evidence to satisfy a statutory standard is a “fundamental defect” that constitutes an
abuse of discretion. Bacher, 122 Nev. at 1122-23, 146 P.3d at 801 (emphasis added).

1. There is Not Substantial Evidence That Intermountain is Proceeding in Good

Faith and With Reasonable Diligence to Perfect its Applications

The evidence submitted by Intermountain did not show a steady application of effort to
construct the diversion works and put the permitted water to beneficial use within the statutorily
designated time frame because, as Intermountain acknowledges, it does not intend to do so. A
request for an extension of time must be accompanied by “proof and evidence of the reasonable
diligence with which the applicant is pursuing the perfection of the application.” NRS

533.380(3)(b); see also NRS 533.395(1) (requiring the State Engineer to cancel a permit where
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the holder “is not proceeding in good faith and with reasonable diligence to perfect the
appropriation”). “[T]he measure of reasonable diligence is the steady application of effort to
perfect the application in a reasonably expedient and efficient manner under all the facts and
circumstances.” NRS 533.380(6). The purpose of this statute is to ensure that appropriated water
IS put to beneficial use:
The preeminent public policy concern in Nevada regarding water rights is
beneficial use... The legislature has recognized that water is a limited resource in
Nevada and it belongs to the public; therefore, one who does not put it to a
beneficial use should not be allowed to hold it hostage.
Preferred Equities Corp. v. State Eng’r, 119 Nev. 384, 389, 75 P.3d 380, 383 (2003). To that
end, a “prospective appropriator [must] fulfill[ ] the strict conditions imposed by our statutory
scheme.” Desert Irr., Ltd. v. State, 113 Nev. 1049, 1059, 944 P.2d 835, 842 (1997).

a. Intermountain’s Effort to Maintain the Status Quo Does Not Constitute
Reasonable Diligence to Perfect Its Applications

Although Intermountain provided the State Engineer with a list of alleged expenses (ROA
587-602), it omitted any evidence to show diligence in building the diversion works or
developing the property to be served by the imported water, which was fatal for the purposes of
NRS 533.380(3). The expenses claimed by Intermountain relate to the maintenance of existing
test wells, fees charged by the State Engineer for applications of extension of time, costs
associated with marketing pitches to sell the water on speculation and legal and other expenses
related to holding and defending the unperfected permits. (ROA587-602). These alleged
expenses do not show progress towards putting the water to beneficial use; rather, at most, they
show an effort to maintain the status quo while Intermountain looks for a buyer. (ROA587-602).

Moreover, Marshall failed to explain the invoices, and they are not sufficiently descriptive
to allow the State Engineer to do anything but speculate as to the work performed. (ROA 588-
602). Where Intermountain frankly admits it has no intent to put the water to beneficial use,
whatever the invoices may say, they support Intermountain’s marketing efforts, not perfection of
the Permits. (ROA 588-602). As the State Engineer stated in the June 4, 2015 Decision, such
marketing efforts are insufficient to show good cause for failing to put the water to beneficial use.

(ROA 948). For these reasons, Intermountain did not satisfy the reasonable diligence standard.
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See Desert Irr., 113 Nev. at 1057, 944 P.2d at 841 (a mere statement of intent to put water to
beneficial use, uncorroborated by any actual evidence, after twenty years of nonuse is insufficient
to justify a sixteenth extension to file proof of beneficial use and warranted cancellation of the
right); see also Ophir Silver Min. Co. v. Carpenter, 4 Nev. 534, 548-49 (1868) (finding lack of
diligence in perfection of water rights where there was no construction of diversion works).
b. The Marshall Affidavit Is Unreliable Hearsay That Fails to Meet the
Substantial Evidence Standard

After 14 years of Intermountain’s failure to construct the diversion works or prove
beneficial use, it was not “reasonable” for the State Engineer to rely on speculation and hearsay to
grant the extensions. The substantial evidence inquiry “presupposes the fullness and fairness of
the administrative proceedings ...” Revert, 95 Nev. at 787, 603 P.2d at 264. In that regard, the
“substantial evidence” on which the State Engineer relies must be “in the record before him.”
Eureka Cnty v. State Eng’r, 131 Nev. Adv. Op. 84, 359 P.3d 1114, 1121 (2015) (reversing a State
Engineer’s decision that was based on unsupported findings). Speculative statements do not
satisfy the substantial evidence standard. Bacher, 122 Nev. at 1122-23, 146 P.3d at 801 n.37.

Here, the State Engineer relied on representations in Marshall’s affidavit, which was
grossly unreliable, self-serving and deficient because Marshall failed to submit the alleged
documents to which he refers. (ROA620). In particular, Paragraphs 5, 6 and 7 of the affidavit, to
which the State Engineer specifically cited, do not satisfy the statutory criteria. (ROA 614).
Paragraph 5:

Paragraph 5 states that “During 2015, Intermountain entered into an Option Agreement
with two world-wide engineering and construction firms, experienced in water systems
development. One firm is located in Chicago, Illinois and the other is located in Tel Aviv Israel.”
(ROA 614). This statement does not assert that either of these firms plans to put the water to
beneficial use, as required to perfect the applications. See NRS 533.380(3). Indeed, it does not
even assert that the alleged “Option Agreement” relates to the pipeline project at issue in this case
and does not describe what is being “optioned.” (ROA 614). And while these firms purportedly

engage in “engineering and construction,” there is no evidence that the purpose of the alleged
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agreement is to provide those services for construction of the pipeline contemplated in
Intermountain’s permits. (ROA 614). Because the record is replete with representations that
Intermountain has no ability to finance the construction of pipeline, the water treatment facility
and related infrastructure,’ the State Engineer could not assume otherwise. See Eureka Cnty, 131
Nev.at ,359 P.3d at 1121.

Paragraph 6:

Paragraph 6 states: “...Intermountain, during 2015 and early 2016 has had extensive
negotiations with Utilities Inc., Nevada and Arizona, a PUCN certified utility company to
distribute Intermountain’s water to its present and future customers in the Cold Springs area of
Washoe County. An agreement has been reached and is in the process of being signed.” (ROA
614). This statement likewise is not substantial evidence to show reasonable diligence because
the proposed place of use of Intermountain’s permitted rights is not the Cold Springs area, but
rather Lemmon Valley, an entirely separate hydrographic basin.® See Nevada Division of Water

Resources Basin Boundary Map, http://water.nv.gov/mapping/maps/designated basinmap.pdf

(identifying Lemmon Valley basin as 92A and 92B and Cold Springs basin as 100). It is well
established Nevada law that a permit holder cannot obtain an extension of time based upon an
intention to put the water to use on a parcel other than the described place of use in the permit.

See Desert Irr., 113 Nev. at 1057-58, 944 P.2d at 841.

Paragraph 7:

Paragraph 7 states:

Intermountain has had numerous meetings with Developers whose plans involve
construction of nearly 10,000 houses. The developments are in various stages of
permitting, with all but one small one, in the City of Reno. Much work has been
done by the developers to date. All of the developments are adjacent to or very
near the existing developed areas. Intermountain expects to have Developer
agreements in hand within three to four months. (ROA 614).

" ROA 948, 1043, 1047, 1055, 1059, 1743.
® ROA 835, 981, 1102, 1699, 1984, 2099, 2200, 2303.
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This statement likewise does not show reasonable diligence because (1) it says nothing
about whether the “developments” are located within the place of use of the permitted rights; (2)
Marshall candidly admits that no agreements have been reached; and (3) there is no evidence that
the “Developers” seek to use the permitted water to service their developments. (ROA 614).

A “reasonable mind,” the keystone of a substantial evidence inquiry, would not
exclusively rely on hearsay and simply accept Marshall’s word that such agreements exist. See
id.; Eureka Cnty, 131 Nev. at __, 359 P.3d at 1121; Revert, 95 Nev. at 787, 603 P.2d at 264.
Moreover, even if the documents exist, the fact that they exist should not have ended the State
Engineer’s analysis. See Revert, 95 Nev. at 787, 603 P.2d at 264. The State Engineer needed to
request those alleged documents to review their content and subject Marshall’s unsupported
assertions to cross examination. See id.

What did the purported agreements say? Are they enforceable? Do the contracting
parties seek to buy the water rights? Do they have the financial means to develop the diversion
works and put the water to beneficial use in the foreseeable future? Do the documents justify
Intermountain’s continued lock on the entire Dry Valley aquifer when the water belongs to the
public, and SPI and others are presently prepared to put the water to beneficial use? See NRS
533.025. In short, do the documents themselves really satisfy the statutory requirements, as the
State Engineer assumed but did not corroborate? The State Engineer granted Intermountain’s
extensions without substantial evidence to answer these essential questions.

c. The State Engineer Ignored His Previous Pledge To Closely Scrutinize
Intermountain’s Extension Requests

The defects in the June 1, 2016 Decision are particularly egregious because, according to
the June 4, 2015 Decision, the State Engineer planned to “closely scrutinize” future extension
requests. (ROA 948). On judicial review, the district court only affirmed the June 4, 2015
Decision based upon the State Engineer’s stated commitment to engage in such close scrutiny,
noting that “the writing is on the wall” as to whether Intermountain can continue to keep a choke
hold on the entire Dry Valley resource in “this ... close case.” (ROA 2404). “Close scrutiny”

means the State Engineer had an obligation to test the competency of Marshall’s unsubstantiated
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statements by, at a minimum, requesting a copy of the actual documents that the Marshall
affidavit purports to describe.

Rather than fulfill that obligation now, the State Engineer deferred it to Intermountain’s
next extension requests. (ROA 624). However, the State Engineer could only rest on substantial
evidence “presently known” at the time the June 1, 2016 Decision was made, not on “information
to be determined in the future.” Eureka Cnty. 131 Nev. at __, 359 P.3d at 1120. Because the
State Engineer failed to closely scrutinize Intermountain’s extension requests as he had pledged
and instead relied on hearsay and speculation without subjecting Marshall to cross examination,
on review, the Court can and should second guess the State Engineer’s findings. See Revert, 95
Nev. at 786, 603 P.2d at 264.

d. The Chevron Case On Which The State Engineer Relied Is Not Analogous

The State Engineer erroneously deemed Intermountain’s “evidence” adequate to show
“reasonable diligence” based on alleged parallels with evidence submitted in a case decided by
the Colorado Supreme Court. ROA 620-621, citing Mun. Subdistrict, N. Colo. Water Conserv.
Dist. v. Chevron Shale Oil Co., 986 P.2d 918 (Colo. 1999). In numerous ways, Marshall’s
unsubstantiated affidavit is incomparable in quality and quantity to the evidence presented in
Chevron. Compare ROA 612-616 to Chevron, 986 P.2d at 920-23.

i. Unlike In Chevron, The State Engineer Did Not Test The Accuracy
Or Reliability Of Intermountain’s “Evidence”

In contrast to Marshall’s unsubstantiated representations accepted by the State Engineer,
the evidence that the Colorado Supreme Court deemed sufficient to show reasonable diligence
had been presented to Colorado’s Water Court in a three-day trial, subject to cross examination.
Id. at 920. At trial, the party opposing the extension did not dispute the evidence or challenge the
accuracy of the water court’s factual findings. See id. at 921-23. And on appeal, the Colorado
Supreme Court independently reviewed the record and concluded that the water court’s findings
were supported by “competent evidence.” 1d. at 923.

Here, Marshall’s affidavit provided no details as to the content of referenced documents,

much less the documents themselves. (ROA 612-615). The State Engineer did not request copies
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of the documents or seek any information as to their content. (ROA 624). Likewise, the State
Engineer did not hold a hearing on Intermountain’s extension requests to subject Marshall to
cross examination on his statements or the invoices he submitted. Instead, the State Engineer
simply accepted Marshall’s unsupported representations at face value. (ROA 624). Where
Intermountain’s submission does not come close to the caliber of evidence heard and considered

at trial by the Colorado Water Court, Chevron is not analogous.
ii. Unlike In Chevron, Marshall Has No Intent Or Ability to Put The

Permitted Water To Beneficial Use

Chevron is also distinguishable because there, the holder of the conditional water rights
(i.e. Chevron) itself “intend[ed] to perfect [its] rights at some point in the future by using the
water for the production of shale oil and its by-products.” Chevron, 986 P.2d at 920. The water
rights were appropriated “for use in connection with Chevron’s shale oil project,” and Chevron
owned the oil shale lands where the water was to be put to beneficial use. 1d. Chevron had
pursued numerous activities to put the water to beneficial use in its project and submitted a
planning document to the water court that contained various scenarios for the project start-up
date. Id. at 921-922.

In contrast, here, it is undisputed that Intermountain has no intent to itself put the water to
beneficial use but, rather, simply hopes to sell the water rights for profit. (ROA 182). Likewise,
Intermountain does not own any land in Dry Valley or the proposed place of use, unlike Chevron,
which made plans for and sought to use the water for its own development project on land it
owned. Compare Chevron, 986 P.2d at 920-22 to ROA 182. Because Intermountain failed to
submit any evidence of any comparable plans to put the water to beneficial use (because no such
plans exist), the State Engineer’s reliance on Chevron is misplaced. See id.

2. There is No Evidence to Satisfy NRS 533.380(4)

The Court also must vacate the June 1, 2016 Decision because there is no evidence in the
record — much less substantial evidence — to satisfy the mandatory statutory requirements found
in NRS 533.380(4). For the State Engineer to grant an extension of time for a proposed

municipal use, the State Engineer:
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shall ... consider, among other factors:

(a) Whether the holder has shown good cause for not having made a complete
application of the water to a beneficial use;

(b) The number of parcels and commercial or residential units which are
contained in or planned for the land being developed or the area being
served by the county, city, town, public water district or public water
company;

(c) Any economic conditions which affect the ability of the holder to make a
complete application of the water to a beneficial use;

(d) Any delays in the development of the land or the area being served by the
county, city, town, public water district or public water company which
were caused by unanticipated natural conditions; and

(e) The period contemplated in the:

(1) Plan for the development of a project approved by the local
government pursuant to NRS 278.010 to 278.460, inclusive; or

(2) Plan for the development of a planned unit development recorded
pursuant to chapter 278A of NRS,

if any, for completing the development of the land.

NRS 533.380(4) (emphasis added). The Legislature’s use of the word “shall” required the State
Engineer to receive and consider substantial evidence to support each of these factors. See State
v. Am. Bankers Ins. Co., 106 Nev. 880, 882, 802 P.2d 1276, 1278 (1990).
a. Intermountain Did Not Submit Evidence To Show Good Cause For Failing to
Put The Water To Beneficial Use But Rather Admits It Does Not Intend To
Do So
The evidence before the State Engineer showed that Intermountain is marketing its water
for sale, not planning to put it to beneficial use.” In the June 4, 2015 Decision, the State Engineer

expressly stated that “the inability to secure a buyer in future requests for extensions of time will

not be considered good cause for extensions of time.” (ROA 948) (emphasis in the original).

Yet in the June 1, 2016 Decision, the State Engineer completely ignored this mandate when he
found good cause for the extensions even in the absence of any evidence that Intermountain had

secured a buyer. (ROA 623). The State Engineer’s grant of extensions of time in direct violation

® ROA 182, 948, 1043, 1047, 1055, 1059, 1743.
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of his own previous decision is the hallmark of arbitrary and capricious decision making. Where
is it undisputed that Intermountain has no intention to itself put the water to beneficial use,
Intermountain failed to satisfy the good-cause requirement in NRS 533.380(4)(a).
b. Intermountain Failed To Submit Evidence Of Parcels That Allegedly Will Be
Served By Its Permits

Intermountain presented no evidence to the State Engineer of any particular development,
residential or commercial parcel or unit that is slated to be served by the water appropriated under
Intermountain’s permits because there is no current or reasonably foreseeable demand for
Intermountain’s imported water. To skirt this “fundamental defect,” Bacher, 122 Nev. at 1122-
23, 146 P.3d at 801, Marshall made the unsubstantiated assertion that “Intermountain has had
numerous meetings with Developers [sic] whose plans involve construction of nearly 10,000
houses.” (ROA 614). Marshall’s inclusion of this statement in his affidavit does not satisfy the
statutory standard for a number of reasons. See NRS 533.380(4)(b).

First, mere meetings with certain unidentified developers do not constitute substantial
evidence of specific parcels that will be served by the appropriated water, as the statute requires.
Id. Second, to the extent those purported developers actually plan to construct 10,000 houses,
there is no evidence that those houses will be constructed in the proposed place of use identified
in Intermountain’s applications. (ROA 614). In which hydrographic basin are the houses
located? In which water purveyor’s service territory are the houses located? Are those houses
slated to be served by other water source(s)? What are the proposed terms of the non-existent
“Developer [sic] agreements”? (ROA 614). Marshall’s affidavit does not address any of these
questions and is precisely the type of “speculative evidence of development projects [that] is not
sufficient to survive a substantial evidence inquiry on review.” Bacher, 122 Nev. at 1122-23, 146
P.3d at 801 n.37.

c. Intermountain Failed to Submit Evidence of Economic Conditions That
Prevented Intermountain From Putting the Water to Beneficial Use
In that Intermountain concedes it has no plans to itself put the water to beneficial use,

none of the evidence it submitted can be construed to demonstrate that economic conditions
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prevented Intermountain, as the permit holder, from perfecting the permitted water. NRS
533.380(4)(c) requires the State Engineer to consider “economic conditions which affect the
ability of the holder to make a complete application of the water to a beneficial use.” (emphasis
added). Here, it is undisputed that the permit “holder,” i.e. Intermountain, does not intend to put
the water to beneficial use.’® As a result, under no circumstance could Intermountain ever
provide substantial evidence to satisfy this statutory standard. See NRS 533.380(4)(c).

Attempting to overcome this infirmity, Intermountain cited to portions of TMWA’s Draft
2016-2035 Water Resource Plan to argue that it can satisfy NRS 533.380(4)(c). (ROA 610).
Even if Intermountain could depend on these statements as “evidence,” they do not describe the
economic conditions facing the Intermountain project in the previous extension period or even the
previous three extension periods. (ROA 610). Rather, they only describe economic conditions in
TMWA'’s service territory through 2013. (ROA 610). In his June 1, 2016 Decision, the State
Engineer cited the “severe economic downturn from 2007-2013” as support for his conclusion
“that Intermountain’s efforts were reasonable.” (ROA 621 n.9). The State Engineer failed to
look at the economic conditions from 2013 to the present, and there is not substantial evidence to
show that current economic conditions are preventing Intermountain from perfecting the water
rights. (ROA 606-615; ROA 621 n.9).

In fact, the TMWA Plan on which both Intermountain and the State Engineer relied
demonstrates that there currently is no economic downturn, nor has there been for three years:

[A] number of key events ... have occurred over the past five years which

include: ... A reversal of negative or stagnant economic trends dominating the

region since 2007 which altered the economic activity and growth expectations

for the Truckee Meadows. The region began experiencing a modest economic

resurgence in late 2013 which continues today. (ROA 452 (emphasis added); see

also ROA 465-467 (noting signs of economic recovery starting in 2012 and the

corresponding increase in home buying and will-serve commitments)).
After 17 years without any evidence that construction of Intermountain’s interbasin pipeline

would commence at all, the State Engineer needed to do more than simply note a past economic

downturn that ended three years ago in order to justify further extensions.

1°ROA 182, ROA 948, 1043, 1047, 1055, 1059, 1743.
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Intermountain failed to present any evidence of what economic conditions would be
necessary before its speculative project would pencil out. Intermountain also failed to present any
evidence of whether current population projections demonstrate anticipated demand in Lemmon
Valley that could justify construction of a 22-mile long proposed pipeline, treatment plant and
related infrastructure, as required for Intermountain’s appropriations. Because the question of
whether Intermountain’s proposed project would ever be economical is purely speculative, the
State Engineer’s extension is not supported by substantial evidence. See Bacher, 122 Nev. at
1122-23, 146 P.3d at 801 n.37.

d. Intermountain Failed to Submit Evidence of Any Plan Developed Pursuant to
NRS 278 or NRS 278A That Includes Use Of The Permitted Water

In violation of NRS 533.380(4)(e), Intermountain’s extension applications failed to
identify any plan authorized by NRS 278.010 et seq. or NRS Chapter 278A that includes a
development that Intermountain’s proposed water importation project will serve. In the June 1,
2016 Decision, the State Engineer did not cite to any evidence of such a plan, as he was required
to consider under NRS 533.380(4)(e). Because the State Engineer’s analysis of this and the other
criteria in NRS 533.380(4) was mandatory, absent such evidence, the State Engineer’s grant of
the extensions to Intermountain was arbitrary, capricious and an abuse of discretion. See Bacher,
122 Nev. at 1122-23, 146 P.3d at 80.

C. The State Engineer Erred, as a Matter of Law, by Failing to Apply Nevada’s Anti-
Speculation Doctrine to Deny Intermountain’s Extension Requests

1. Intermountain Failed to Submit Any Evidence of a Contractual or Agency
Relationship With An Entity That Plans To Put The Permitted Water To
Beneficial Use
As the State Engineer recognized, a would-be water appropriator must prove both with its
initial applications and with any extension request that it is not speculating in water. (ROA622).
In addition to its statutory scheme that prohibits water speculation, Nevada has expressly adopted
the anti-speculation doctrine, which “addresses the situation in which the purported appropriator
does not intend to put water to use for its own benefit and has no contractual or agency

relationship with one who does.” Bacher, 122 Nev. at 1119, 146 P.3d at 799 (quoting Three Bells
Ranch v. Cache La Poudre, 758 P.2d 164, 173 n. 11 (Colo. 1988)). Where a would-be
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appropriator is speculating on anticipated need, the beneficial use requirement, which is the
underpinning of Nevada water law, cannot as a matter of law be satisfied. Id.; see also Preferred
Equities, 119 Nev. at 389, 75 P.3d at 383 (2003).

Here, the factual record is undisputed that Intermountain has no intention to itself develop
the pipeline project, lacks the financial capacity to do so and has no agency or contractual
relationship with the municipal water purveyor that serves the proposed place of use.* Instead,
as Intermountain has admitted since 2011, it simply seeks to sell the water rights, not put the
water to beneficial use.™

Because the June 1, 2016 Decision acknowledged that permits can be canceled for failure
to comply with the anti-speculation doctrine, the State Engineer’s statement that Bacher had not
been decided when Intermountain’s permits were first granted is irrelevant. (ROA 622). NRS
533.395(1) protects against speculation by requiring proof that “the holder” of the permit act in
good faith and with reasonable diligence to put the water to beneficial use.*® If the permit holder
does not intend to itself perfect the application, it is axiomatic that the water could only be put to
beneficial use through a contract or agency relationship with someone who does. As a result,
Bacher did not articulate some new rule that did not exist at the time Intermountain’s permits
were granted. It simply clarifies the statutory requirements.

In any event, each time the State Engineer considers an extension request, he must ensure

that permit holder is exercising reasonable diligence to construct the diversion works and put the

1 ROA 182, ROA 948, 1043, 1047, 1055, 1059, 1743.

12 |d. Contrary to the State Engineer’s assertion, SPI does not invoke the anti-speculation doctrine
to contend that there is any restriction on the alienability of Intermountain’s water rights. (ROA
622, citing Adaven Mgmt., Inc. v. Mtn. Falls Acquisition Corp., 124 Nev. 770, 191 P.3d 1189
(2008). Rather, SPI’s position is that Intermountain violates the anti-speculation doctrine by
having no intent or ability to put the water rights to beneficial use. Unlike Intermountain’s
permits, the water rights in Adaven had been put to beneficial use, and there was no question as to
whether they had been perfected. See id. at 772, 191 P.3d at 1191.

3 In addition to the statutory language, the legislative history of NRS 533.380 and 533.395 shows
that the evidentiary requirements to obtain an extension were designed to protect against
speculation. (ROA 406-408) (Assemblywoman Freeman, the bill’s sponsor: “[A]ddressing the
topic of reasonable diligence as it relates to water permits,” the proposed statutory changes “will
give the state engineer additional tools to prevent any speculation on water.”).
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water to use. If the permit holder has no such intention, it is the permit holder, i.e. Intermountain,
who must demonstrate through substantial evidence how the permits will be perfected. NRS
533.380(3)-(4); NRS 533.395(1). Intermountain failed to do so. Because Intermountain has no
intention to put the water to beneficial use, in the absence of a contractual or agency relationship
with the municipal water supplier, the State Engineer had no discretion to grant the extensions to
Intermountain. See Bacher, 122 Nev. at 1119, 146 P.3d at 799.

2. The Marshall Affidavit Is Not Competent Evidence to Satisfy The Anti-

Speculation Doctrine

In the June 1, 2016 Decision, the State Engineer found that Intermountain purportedly
complied with the anti-speculation doctrine by “affirm[ing] that it has secured agreements with
engineering and construction firms, Utilities, Inc., and developers.” (ROA 622, citing paragraphs
5, 6 and 7 of Marshall affidavit). Similar to its deficiencies in satisfying any statutory standards,
the Marshall affidavit say nothing about a contractual or agency relationship with an entity that
plans to put the water to beneficial use. (ROA 614). Specifically, the alleged “Option
Agreement” with “engineering and construction firms” referenced in Paragraph 5; the alleged
Utilities, Inc. agreement to distribute water in Cold Springs referenced in Paragraph 6; and the
non-existent “Developer agreements” in Paragraph 7 do not purport to be with a municipal water
purveyor or anyone else who intends — and has the financial means — to serve Lemmon Valley.
Rather than satisfy the anti-speculation doctrine, Marshall’s unsubstantiated hearsay highlights
that Intermountain is simply speculating in water, in violation of Nevada law.

CONCLUSION

In issuing the June 1, 2016 Decision and granting extensions to Intermountain in the
absence of substantial evidence that showed compliance with the statutory mandates and anti-
speculation doctrine, the State Engineer erred, as a matter of law, abused his discretion and acted
in an arbitrary and capricious manner. SPI respectfully requests that the Court grant this Petition
for Judicial Review, vacate the extensions granted to Intermountain for Permits 72700, 64977,
64978, 66400, 73428, 73429, 73430 and 74327, and remand the matter to the State Engineer with

instructions to cancel the permits.
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Pursuant to NRS 239B.030, the Undersigned does hereby affirm that the preceding

AFFIRMATION

document does not contain the social security number of any persons.

Dated: October 7, 2016.

McDONALD CARANO WILSON LLP

By:_/s/ Debbie Leonard

Debbie Leonard

100 West Liberty Street, 10" Floor
Reno, Nevada 89501

(775) 788-2000

Attorney for Petitioner
Sierra Pacific Industries
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CERTIFICATE OF SERVICE
Pursuant to N.R.C.P. 5(b), | hereby certify that I am an employee of McDONALD

CARANO WILSON LLP and that on October 7, 2016 | certify that | electronically filed the
foregoing PETITIONER SIERRA PACIFIC INDUSTRIES’ OPENING BRIEF with the Clerk of
the Court by using the ECF system, which served the following parties electronically:

Micheline Fairbank

Office of the Attorney General

100 North Carson Street

Carson City, Nevada 89701
mfairbank@ag.nv.gov

Rick Elmore

3301 S. Virginia St., Suite 125
Reno, NV 89502
relmore@rlepc.com

DATED: October 7, 2016.

/s/ Kathleen L. Morris
Kathleen L. Morris
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Permit Terms Sheet

a. APPLICATION NO:_ 74327 i.Status of Basin Des “ '
b. Ready for Action _Augqust 20, 2006 . Basin Name DRY VALLEY
c. Source _UNDERGROUND = k. Basin Number 7-095
d. Amount __0.623 cfs [. Reviewed: OfficeEngineer
e. No. of Units, Caﬂlé Acres, etc By

(451 AFA) Reviewed: Groundwater Engineer
f. Manner of Use _Municipal & Domestic 19 Sept Of By ;
g. Period of Use _1/1—12/3% evi Surfacewater Engi éer
h. Fees (57002.00, 7’[;5 By K ’1’; f//

| Se———

Office Notes: FEES: $100 + $2{450,74AF) = $1,001 48 The purpose of Appllcataog 74327 is to
change a portion of 64078 in upper Dry Valley near Warm Springs basin boundary, to a new
POD ~Af miles to SW near South Fk. Dry Valley Ck. POU is in
the northem Reno-Sparks/North Valle Int untain Water Su s proposead
D Zﬂls are?gvsa ntermounta Loy 73% &'90 p_:z AF

pipeline to Lemmon Valley, 7&’/ = Jﬁ .af’ig m%,p T I o M

: Vel (2r G ottt “
See Ruling #5568 RE water under{Aééi i69664 to change ‘64978 for Add. Info, ~ s giited o1 Bl anem

&4

Permit Plat Filed _50564 Suppiemental to: SeeS(6) Term e

hallsl ik khdode ik h kb kb kiR AR IR AR AR A R R R ki AR ke ihad LAt ALy
FhhddERd kb ;\iﬁ‘iiiliiitﬂiiit Hﬁ*ifl**iii*ikiiii Ak ridicbicki kb kt LAl R Akl KRR AE N ‘tl‘i‘il‘i‘ﬂtmik tuntuuu hhhk ﬂithmi*iiiiiiiiii#illiﬂl

Permit Terms: C { ¢ ) Point of diversion of a portion 64978/ 64978

S(2)
S (3)
S(11)
8 (6) 64977, 64978, 66400, 73428, 73429, 73430, & 74327 / 2096 AFA
QT-Rpt
~PUmpimystbjestto-meniterimy piar ApHToved DY BWR-OR:
‘j/{u};, Permit is issued sublect to State Engineer's Ruling No. 5622,
The amount of water to be appropriated shall Completion Feb 11, 2008
be limited to the amount which can be appiied PBU Feb 11, 2009
to beneficial use, and notto exceed 0,623 PBU Map N/A
cubic feet per second _but not to exceed Date: Sept 13, 2006
450,74 acre-ft annually By: ALE /f"é'
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No. 74327
o :\l’l'tl(‘ATION FOR PERMI%[ON TO CHANGE POINT OF DIVERSION, MANNER

f)F USF AND. l-‘LA(‘E OF USE OF THE PUBLIC WATERS OF THE STATE QF
e NE VADA HERFTOI(ORF API‘I{OPRIATLD

o _ Dau, of filmg m Stalu Engmw:‘s Ofﬁce e MAY 21 ‘zﬂnﬁ

e : 'Rctumcd F app icant for mnccl:on

e nrn.ctc_‘%npphcahon filed.

’_ '-Map mecL_ N 14206

e : . e bk k| :

K ;‘1 hc npphcant Intthnuuntwiu Wuter Supply Ltd hemby makw npphcatmn for pcrrmsslon to
: c%mngc. the Puint of dw:mion or
- **t**t**ﬁl

o1 Th:. soux co ofw ier [s undorgrmtud water well

- 2 'J hc nmoum of‘ water to he chﬂngcd 0.623 cfs

e 3 Tht. wmcr to bc used for Same M Heremfure -

R S im watcr hcrcioforc pormntcd fnr Munmpal and I)omc:,hc

A Thc watcr I8 e.dwu‘t:.d at. rhc following pomt within the SWY SEY Scee. 24, T.24N.,
: ﬁR IBE, MDB&M ‘orat a: pomt from which. the SE Corper of said See. 24 bears S, 88°45°1§” [

i at a; thst.mce of 1448 69 fcct. For m.lp of prnp POU use map ta accomipnny this application

L 6 The axlsl:ng pemutted pomt ot dwcts:on is localed within NWY NWY Sce, 11 T.24N,, R.I9E,,

o ..MDB&M or-af o’ point. from which the SE citner of Section - 19 ; T.24N,, R.20E,, MDB&M
. ‘;bunr S 44“31’55" F. a dast'mcc of 2]449 fect .

"ropoaed place of use Sa oo As Her ctofore

T through 36 inclusive T.2IN., R19E., MDB&M, Sec. 36,

L _iN., R, 18E., wc I throu;h 12 inclusive, 15, 16 and 17 T.20N;, R:19E,, MDB&M: and
o Eee l .md 12 T.ZON., R.EBE o MDB&M .

L 9 Uau \wil bc 1rom la‘l to 12!11 ofcuch yeat,

_.,'{-':' !0 Use was pemmtc.d from ]/1 !n 12/31

g B ,li chcnptmn of p' pose«i wmk:, dnlIed Well pump, motnr&distribu-tiou fines

L . ;'-12, I mmtcd chst of worlﬂ S]UMilhou o
‘13 Esummcd tnne n.qu[rcd to comlmct wmks 5 yeors

‘ «':_ 4. th]mated flmu n:qus:cd lQ compieu. !hc apphcal:on of‘ watm to bcnoﬁcm] use 10 years.

:lr'i Remarks For;.

- appl. 69664 wluch tmns!eucd t{)c llghts from upper Dry Valley to Lower Dry Valley (see
' :;'-fRulmg#SSéB) w o )

By ‘R, Michael Turnlpsced, P.E.- .
~ 81 R, Michnel Turmnipseed P.E.
204 N, Minncsota Street )

(.arsnn City, NV 89703

. ] m Qki

."“-"( nmpand sitlag” -

. 'Plulea{f.(h_._ L

#portion of waler Eacrctoforc approprmled under Permit 64978, -

m’lp of emtmg POD use’ rnzlp on file ndér 64978 This applicatiuu replaces
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74327

e i oK

. APPROVAL OF STATE ENGINEER .

L 'and?dérheﬁﬁby:-

Thig iy Lo cerbify that I have examined the furegoing applicati
qrant the aame, nulject Lo the Pollowing limitatinns and conditionsi - o
This pexmit to change the peint of - .divergion.o 1 portionof.
phe watars of an underground source ao heretofore granted” undez:
Peymic. 64978 ie issued subject te the terms and-zonditions -impoged
in said Permit 64976  and with the -understanding “that” no vother
rights on the source will be affected by . the - changs. proposed:
herein. The well shall be equipped with¢a'Z&iﬁqh“obeﬂingidhdfa
totalizing meter must be installed and maintained in“the discharge
pipeline mear the point:of -diversion and agourat “medsurendnl g
pust be kept of water placed to beneficial ‘use.. - The totalizing
v

metor must be installed before . any use al - the " water: begins -
before the proof of completion of work is filed. - Tf the welllis
. Flowing, & wvalve must -be installed " and maintained’ to’ prévent
waste, Thia source is.located'within=an'areajdééignﬂﬁed”by”ﬁhejf'
_ gtave Engineer pursuant ‘to NRS 534,030, . Thcystate“retainuﬂthe"
right to regulate the use.of the -water herein granted at-any and
all timea. L . : g
This permit does  not extend the permittee’ the / right
ingress and egress on public, private or chrporate’ lands, 0 S
The well must be.sealed with cement grout, -concrete groub-or . .
noat cemeat from ground level to 100 feet. .- e R e
The issuance of thim permit does not waive the requirements -
that Lhe permit holder obtain other. permits -from- State, -Fedéral =
and local agencies. - - B
The total combined duty of wate:.underwpermitsj£4571pﬂedﬁﬁafm
66400, 73428, 73429, 73430 and 74327 shall not,"exceead’ 2996.:0° scre~’
foet annually. C e .
Monthly records shall be kept'of the amount of water pumpe
from chis well and the records submitted to the State Engineer. on -
5 guarterly basis within ls‘days;after‘thefaﬁdfof aack calenfdar
quarter, i T o PR g
This permit is iesued subject ko State Englneer?

5622,
{Cont inuad on Page 3}
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Pmof nt‘ b&neflcidl RILLY tiled _

Pagedory 74327

."(PERMIT TBRMS CONI‘INUED)

I}m mr'mmr oI watm- Lo be changed shalt he limived: to the amount which can Bba
e npuln":l to bt'naficm; udg, and not te excawed 0.6 23 cubic Faet per pecond, m;g not.
: y 4 ~feat . :

' Hor]c muar be prosecuresd with reasonahle ditiyence and be aotipl ot ed
DE\ or hefore:

January 11, 2008
Pmmﬁ?"uimmplgxi:ian'of work shall be filed on or hefore:
: ‘ 11, 2 OB

HAter must. ha placed to bLnechial ge on or hefore:
’ ng;g;;x 1;! ZQOQ

o vmuf ‘of the’ appl\carmn of warer Lo beneficial ude shall be filed on or before:
B Egbrgg;}g-m‘, 2909

#1.413 *n euppm.t o[ prot‘af ni beneflclal use shall he Filed: an or before;

© N TESTIMONY WHEREOF, 1, TRACY TAYLORN, BLR.,
State Rngineer of Nevada, havi hersunto aet

my hand ardd the seal of my office,

T this 28Eh day of mm AB. 2006

r ‘“‘1’- A
D s B s -f— At
K /snare Erfrineer /.

‘f‘o'mlat‘ton ef wu:k [iled

- l’.'ul_tm.'a] “map. fii;ed- e N/A

.“a‘f,rf;rl‘_r‘if;&cat'p Mo, . tssued
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o ALLEN‘ﬁlAC‘GI':"'.‘ :

" Diredlor : : o ‘
: % STATEOFNEVADA .
DEPAFITMENT OF CONSERVATION AND NATUHAL HESOURCE
' DIVISlON OF WATER HESOUFICES
B " 901 'S. Stewarnt Strewt, Sute 2002
e mpl'g 'rofer'to et SR Carscm Clty, Nevada 89701
a., . 1 o
IR ' February 20, 2008
o 73428 through 73430
& 74327 '

Intermountmn Water Supply LTD

- 175 Stags Leap Cirele -,

- Sparks, NV 89436-7280 '
-'.'Certiﬂed Mait Nn. 71067808063000344852

R The provis ions of your penmt(s) Wl(h the ab()ve serial numbcr(s) 10 appropriate waters of th
. you to file Prouf of Compleluon of Work =~ .

on or hefore I‘ehruary 11, 2008

: Our records show that you have not filed said Proof(q) and therefore your permnt(s) :s‘lare in
to cancellation, :

: Uhless the legally required Proof(s} or affidavit requesting an extension of time in which to

-cause shown is/are received and fifed with the State Engineer within thirty (30) days of the date of
your permit wilt be cancelled,

Please be advised that the permittee is responsible for notifying the State Engineer’s Office

Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices w
. address of record, and not to carlier addresses unless proper written notification from the applicant oy

Sincerely,

'T'- —_
Akt 1“7

State Engineer

TT/de
ce: R Michael Tumipseed
Enclosure(s):  Proof of Completion of Work forms

Fee for filing Proof of Completion - $10
Fee for flling Proof of Beneficial Use ~ $50
Fee for filing Request for Extension of Time - $100

Address gll communications to the Stute Engineer, Division of Water Resoured

' TRACY TAYLOR, P.E..
- . Skoie Engineer .

Addrasa All Communlca!(ons to:_

“ .. "JHe Stald Englnaer.
. Divisjori of Wator Resotrdes

+ Telephone (773) 684-2800

e St_ute of Néi'adﬁ'réqul'fééi -

poor staﬂ'diné anr:[‘sub'j‘ect‘ )

file said P;oéf(s) for goor.l .
his final certified notice, .

of anj('address change.
ill be sent to the latest
agent directs otherwise,

N S Y
!

FINAL NOTICE
- JA2390
E ROA 2305
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-"Request for Notlce of Water Rtghts Correspondence L

: \.:_."‘PermltlApphcation K

o
]

€0 1Y - 9336007

JA2395

) EE ROA 2310
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Undsrground

T (Nzime uf streﬁm, Iaka, s;mng unﬂergmamd o cllm source) s

S APPLI(‘AT[ON s RESPFCT‘F[ILLY .':UTBM[’I“I‘ED

e ;’A;Qéni?ﬁ L

Come.s H6W Robeﬂ W Marshalt

] Puriun Sigmng Apphcn(hn

Temuilles or Agu\t
a 'lfi.hc pcnmt terms

I Docs I.h!s permxt have muiuple owncrs'?

: was [El N'O (Check r}ra Appropnate Boy
2' : H.“ Y.ES” On qu&ﬁ“ﬁn NO hEOkEd iS ‘

: 3 rcqucst for

cxtcns:on of time submitt :
E] YES E NO (CheckrheAppmp)mIaBax) C =

If “NO" on queshon No. 215 checkcd on whase behall‘ is this extensmn bemg ﬁled? AR

4, 7 How miuch tire is nceded to constmct the wmks of dnrcrsmn or placc the watcr to beneﬁcuﬂ usc'? 4 5 years

S who aﬁw bemg duly worn nnd rmswenng to the hcstof their knowledgc the fbllowu'lg queshom m compl:ance wzlia the requ' et

: 5 Whut is the expendlture on the project under thls pemnt'? Lasc yenr? $240 000 00 :I: ‘ .r-:Togalrtp dute? $2,1

L6 'I“he perrmttearequestqmcxfcmtonoftune f‘ur 1year -~ . = . ‘within which o ¢
. L . : (Nuimmcacdlym) i e e R

o! Cornp[eﬁon and Proof of Beneficlal Use .

(PooT of Ebsogieton F wirk i Waf benercml on

IRV R Descnhe progress madc durmg thc laat yenr und cxp!am in dctdzl why this reque\.t ﬁ)r an extensmn of tame Is bel
back. Use addzriorm)' pages i necéisary). o

elmmee or gea

 Subscribed and swom to bcfomme thls ! ? ' dny of‘ :"Addrcsq 625 Onyo Way

. -~ Stveat Fo. bri’O Bax "Io 7
o ' . arks, NV 89441 . .
F:d/b I‘\’Lﬁvf\j Eirana ' Mﬂ_ o . Sp T, SwAt, leCodal\:.

* Phone 775-425-1161

Tgnatyfe of Notary Publle equffcr—"w"‘“““—“"
Notary Public in and for the Cornty of &," d&»la i

. e-mail

State of _ M-‘ug_éq

My commissionexpites . P~ 319 w [ 2.

v .. Nstary Stump o Sen! erpuited

$160 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME,

\“(" Pyt A SEPARATE APPLICATION MUST BE FILED FOR EACH PE

3\7}'\:2*

JA2396
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'granted to Eebruary 11, 2010 for filing of the Proo
© 73428,73429, 73430, 74327) only. |

-;—_JIM'GIBBONS .
; (‘uuemor ST e

: f."'fIntermountam Watcr Supply, Ltcl
¢ 175 Stags Leap’ Clrcle
R Sparks NV 89436

e m: 649’1‘7 649‘78 66400 73423, 73429 73430 and 74327

CSTATBORNEVAD | s
o Dirccfor o

TRACY TAYLOR P.E '
) State Englneer - -

nmmnnmnr OF consanvmxou AND NATURAL msovmns' S
DIVISION OF WATER RESOURCES e
901 Sout.h ‘Stewart Street. Sulte 2002 o
. ... . Carson City, Nevada. 89701-5250 .
S (775) 684-2800 * Fax (775) 684-2811
: http: e n : -

February 25, 2009 L

Th1s isto mform you that the Apphcauon for. Extensmn of 'I‘ ha";c; besn
f Beneficial Us

‘has been |
ions will

- " Thisisto i_nfbnn you that the Application for Extension of T
granted to February 11, 2010 with the provision that no further exte

- be granted for filing of the Proof of Completion of Work (all permits) and

- Proof of Beneficial Use {66400, 64977 and 64978 only). except for good cause
» shown as prowded under NRS 533 390 and 533. 410 . o

Please be advxsed that the permittec is respon31ble for notzfymp thc State

Engmeer s Office of any address change. Furthermore, when multipld addresses "

are used by the applicant or agent, the required legal notices will be sent to the

~latest address of record and mot to earlier addresses unless proper written .. .

cc: TEC Civil Engineering Consultants

R.

notification from the applicant or agent directs otherwise.

Should you have any questions regarding this notification plegse contact
Sam Monteleone at (775) 684-2800.

SH;@Z;W %/\/

Glor:a Lash
Administrative Assistant III

Michael Tumipseed

JA2398

SE ROA 2313
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* BRIAN SANDOVAL .7 .~
o V'Got)‘emori.' .

| STATE“OFhﬁmbAa P

" DIVISION OF‘ WATER RESOURCES
901 South Stewnrt Street Bulte 2002
. Carson City, Nevadn 89701~5250
(775) 684-2800 * Fax (775), 684~2811
(800} 992-0900 ‘

ﬂn Nevada Only) - n
T . ‘ ) htt tern v _ ‘_ s
FINAL NOTICE February 1‘7 2011
Robert W,. Marsha!! AR
Iutermountain Water Supply B
e 625 OnyoWay o :
. Sparks, NV 89441

.  Certified Mai) No. 71067803063000455503
Re: Final Notice for Permit 73428 73429 73430 & 74327

' The provisions of your above referenced permit to approprnate waters of the State of
file a Proof of Completion of Work & Proof of Beneficiai Use on or before February 11

- Our records indicate that yoi1 have not filed the required proof(s) and your permit is
cancellation unless the proof(s) or an application for an extension of time along with the app

the date of this fina} cemﬁed notice.

Per NRS 533.410, if the requfred proof or extension of time is not received with
" after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer’s
change. Furtherrnore, when multiple addresses are used by the applicant or agent, the requir
sent to the latest address of record and not to carlier addresses unless propet written notificati
or agent directs otherwise,

If there are any questions regarding this notice please contact our office at (775) 684

dr
ce: R.Michael Turnipseed
TEC

Scliedule of Fees:

Fee for filing Proof of Completion - $50

Fee for filing Proof of Beneficial Use - $50

Fee for filing Request for Extension of Time -~ $100

- Director. .

JASON KING, P.E. . o
S .. State Engineer. = -

. .[DEPARTMENT OF CONSERVATION AND NATURAL RESOURCE&{

. FINALNOTICE

Nevada require you to
2011,

in danger of
opriate filing fee(s)

‘with which to file the required proof{s) is/are received and filed with the State Engineer within L‘mrty (30) days of

In tlﬂrtf (30) days

Office of any address
ed legal notices will be
ion from the applicant

~-2800.

JA2402

b o)

»E ROA 2317
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owm;; o fRecord Intermountam Water Sappiy, Lid,

Y TEIIE MA'I‘TER OF PERMIT NO T ‘1%IL‘1__3‘[)ifb_hpial%dprt;ﬁj‘ﬁ)cﬁ)&ﬁqﬁ TIF;

BFFOR_E TIIE STAT _“‘ENGM;E ‘ OF 'TIIE STATE OF NEVAI)J :

APPLICATION FOR;EXTENSION:OI*:‘ IME

THIS APPLICAT[ON IS RESPEC l‘FULLY SURMI TIED,
oo Comas now Robcrt W Marshaii

whu aftc: bcmg duly bW()l'I\ and m]swerlng to the best of [helr knowlcdge thc followmg qucﬁ
- the p::rmll terms '- 3

K Do i permlthnvamulﬁpleowncrs’ﬂ . EI Yes o .N"'..T -‘(-Cf'reck!heappropr}ate box)

T If YRR on quuﬁon“‘[ s checkcd s th:s request t"or dn cxtcnsmn of fnme submttteci on behnlf of ali the owne"= o

3 If 'No" on qucstlon 2w checkcd on whosc bchulf is: ths exlcnsmn bcmg ﬁled?

(Name of strcam, Iaka, 5pnng, undcrgmund or olhcr sourm}

jons in comphance with % s s Bet forth in

; D N° ‘ (Check !he apprapnate box)

; 4 Ilow lmlCh. time is ncede to constmct Lhc wo:ks of dwersmn or place me water to haneﬁma! Uhe? Ten (10) lycars

5, What is the e)(pcnduum on the pmject undur thlq perrmt? ast year? - $2, 663 00 : o Toial to date? :" $2,514,280 +

6. Thc perrmltee rcquestﬂ ani extenston of t]mc foi' Lyear = = within which to cosuply with the pmwswns for ﬂlmg f.he

" Proafof Completlon and Proof of Beneﬁcmi Use

" (Not to excesd | yenr)

{Proof of completion of work and/or Proof of beneficial use)

7. Deseribs progf‘cés made during the last year and explain in detail why this request for an extension of time isibeing submitted (See insiructions on

. buck, Use udditional pages if necessary);

Worked with potential water buyer on due diligence; conducted continunl monitoring, worked with hydrologists; addressed legal issues. Economic

- conditions have continued to detoriorate eliminating al! current demand for water int the North Valloys.

F

o Zﬁmﬁt//%@%//

: Bermiltee or Agent -
Subscribed and sworn to before me this  _£24 " duy of ' Address 625 Onyo Way
' Street Addre;s o1 PO Box
F(-" DOH JEe T I 120 | Sparks, NV 89441
City, Siate, ZLP Code

QMAG Mm‘mp Phone  T75-425-116)

Nolary Publm in zmd for the County of QQY"SQ)Y\ B-muail

umre of Notary Pubiic Required

e, | JOY 6, ELWOOD
[N QNQ\&Q\ ) NOTARY PUBLIG
L ETATE OF NEVADA

. SALEE
‘ . AR 29,2013 §
My contmission expires :Suj\\p CQQI . 9@ \R . . Appt. Exp Juty 9' &
i o

Notary Stathip or Seal Required 2 U

$100 Fl[,.lNG FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME
A SEPARATE APPLICATION MUST BE FILED FOR EACH PE T

Revised 0709 - ext of tima

JA2403

E ROA 2318



_ tate _of 'N evada Dmsmnuof :W‘ateri Resm

901 S Stewart Street
7 “2nd Floor - -
Carson Clty, NV 89701

N mTERMOUNTAIN WATER SUPPLY LTD B
7 625ONYOWAY
- SPANISH SPRINGS NV 89441

R .- Payment Methed_‘__'_ T Check No. N I _Receip‘t#k-:':;‘ e

" Date : e ltem T ** - Dascription - o o “Amount
2/25/2011 Extension of Time APPLICATION FOR EXTENSION OF TIME UNDER' ' 100.00
: : BPERMIT NO 74327 ‘ ' '

| COVERS EXT NO'S 64977, 64978, 66400, 67037,
© . |73428, 73429, 73430 AND 74327

Received by:Sue Cox

Total $100.00

JA2404
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0 DROZDOFF
: .Duec[or ,' _‘

Brmn Sandov_al .
(‘ouemor . .

JABON K]NU P[: .
o Stare'Engmeer -

DEPARTMENT OF CONSERVATI AND NATURAL RESOURC}:," Ll
: DIVISIGN OF: WATER RESOURCES o
.7 901 South Stewart St:reet, Suite 2002 -
P “' “Carson City, Nevgd’ 89’701-5250;4,;5 .
o, {775; 684 2800 « Fax (.7"'75) 684*281’1
v htt [ [ water o

March 10 2011

o tntermountaln Water Suppty, Ltd
' B250nyoWay - -
- ,._Sparks NV 89441

,‘-.‘--R‘:E: PERMITS 64977 64978 66400 67037 ?’3428 through 73430 aad‘74é.27f ST

o ThlS is to lnform you that the Appttcation for Extension of Tfme has been'-grantég__g_o_
-February 11, 2012, with the provision that no further extensions will be granted for filing of the .
. Proof of Completton and Proof of Beneficial Use except for good cause shcwn as‘provided I
under NRS 533.380, 533. 390 and 533 410. o : e

Ptease be adv:sed that the permittee is responslbte for nottfymg the &tate Engtneers

‘ Ofﬂce of any address change. Furthermore, when multiple addresses are used by the applicant

or agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses uniess proper wntten nottftcatton from the applicant or agent directs otherwise ‘

Should you have any questzons regardlng th;s nottf catton ptease cont act me at (?75). ‘
684-2835 or smonteleone@water.nv.gov. _ 1 .

" Sincerely,

We

Sam Monteleone
Staff 1 Associate Engineer

SEM/mi
c TEC Civil Engineering
Turnipseed Engineering

Rev, 2/2011

JA2405

sEE ROA 2320
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BRUAN SANDOVAL - = oo AR TR
Y Governer -l ol -

. STATE OF'NEVADA"

| \[77'LEO DROZDOFR .~

Sh T o ‘D!’J’ECtOT A 3
- JASON KING, PE. -
State Engineer

' DEPARTMENT OF CONSERVATION AND. NATURAL RESOURCES . .

- DIVISION OF WATER RESOURCES -
901 South Stewart Street; Suite 2002 -
Carson City, Nevada 89701-5250 .
(775) 684-2800 ¢ Fax (775) 684-2811 §
{800) 9920300 S
{In Nevada Only) .
-http:/ /wa _ ter.Av.gov -

" FINAL NOTICE. " February 16,2012 . F

Interniountain Water Supply -
.- Robert W. Marshall
- 625 Onyo Way
.. Sparks, NV 89441 ~ ,
. Certified Mail No., 71067808063000489379
Re: Final Notice for Permit 64977, 64978, 66400, 13428, 73429, 73430, and 743

referenced permit to appropriate waters of the State of 1
f of Beneficial Use on or before February 11, 2012,

The provisions of your above
file a Proof of Completion and Proo

ed the required proof(s) and your permit is is
¢ along with the appr
State Engincer withi

Our records indicate that you have not fik
cancellation unless the proof(s) or an application for an extension of tim
with whic to file the required proof(s) is/are received and filed with the
the datc of this final certified notice.

Per NRS 533.410, if the required proof or extension of time is not received withi

after the mailing of this notice, your permit will be cancelled.

Please be advised that the permiitce is responsible for notifying the State Engineer’s
change. Furthermore, when multiple addresses are used by the applicant or agent,
sent to the latest address of record and not to earlier addresses unless proper written notificat
or agent directs othcrwise.

If there are any questions regarding this notice please contact our office at (775) 684

sm
ce: TEC Civil Engineering Consultants (email)
Michaet Tumipseed

Schedule of Fees:

Fee for filing Proof of Completion - $50

Fee for filing Proof of Benefieial Use - $50

Fee for filing Request for Extension of Time - $100

NALNOTICE :

g g
i e

oy

27

Jevada require you to

) danger of
ppriate filing fee(s)
h thirty (30) days of

n thirty (30) days

Office of any address
the requirgd legal notices will be
on from the applicant

L2800,

JA2406

wn
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=  “hack. Use addifional pages if necissary):

BEFORE THE S it ATE ENGINEER OF THE STATE OF BVAD

APPLICATION F OR EXTENSI 0 0O TIME

: Owncr ong:cord In!ennountum Wutor Suppiy, Ltd.. . . - ,

| TH]: MATTFR o ‘PBRMIT NO. F_[Lnb' Tb’ﬁgkormmg}cm& i

o g 74327
T Undcrground

E WATERS DF

E : , (Name ufstrcam, lake sprang, undergmnnd rotha“" ource)
- THIS APPLICATION IS RESPECTFULLY SUBMI'I'TED i P

. Agent. -

,;Comes now RobcrtW Marshnl!

“Who after B'eihg du[ 8 'nm nnd answenng fo ﬂm best of 1heur knowlcdge th fo
) ]thdpi:rmittenns. R ‘
. No :

. Yea
B .2 If “Yes‘* o’ qucstlon 1is chacl{éd, is ﬂns fequeat for i
SO, [N (Check the

i A If ’No" on’ qui:stlon 23 t..heuked, o whosc behnlris thls extcnsion bemg‘, ﬁled?

1. Dues ttna perm:thnve mulhpte ow::crs?

(C'heak the appraprfate box)

i rin“céiﬁplimfxce wi

xtcnswn of tlme submitted” 10 behalf of u!l the' ownera‘?

1eaor.&gem '. GaoE
' ts as set forth in

gHow much umem ncedecl to r;onshunttha works of leEtSIon or place the atef to. :

'5 Whnt is Lhe expendlturc on thc pmject under Uns pem:ut? Last yeat? $6,(}()_5.00 7

! ycar ‘ e
[’Nolto cxi.ced v ycar) / ‘

o 6 '[110 panmhec mqucsl.s an cxtensmu ol‘ hmo for ':}Iliii"wlninh-m cqmply W

o liisé?f":;réﬂ:(iﬁj ye
l Total to data?

$2 526, 622. 00

th rhe provismms for ﬁlmg the -

- Proof of Completion ind Pruot‘ of Beneﬁchl Usé ‘ : -
: : (Proof‘ of corhp!et:on ui'vmrk an&lor ‘Pmof ol‘ benchi ctal use)

7 chcﬂbe progress rnade during the !ast year and explnm in detml why ﬂllﬂ raquest for an- cxtensmn of tlme g

Worked with potential water buyer on due diligence; conduch.d wmmud ruon:tonng, worked with hyd.ro[o
.. petformed maintenance work on test wells, “Beanomic conditions lisve continued to deteriorute clnnmaimg
: NOﬂhVatleys ) _ : SR E

bemg submtttcﬂ (See instructions on

gistzs addrcssccl legal and 1gx issues,
all curzdnt. dermand for water in the

Subscribed and sworn to before me this 62 / dayof | Address 623 Onyo Way | ':b' e
. : : , StmctAdd" orPUBox"U
- ac iy s IR
‘a Fe Jj ,20 /2 &parks NV89441 o
fon« ' Phane  175-425-1161 ™ -~
Signature of Notary PabHe chu{md g ISR oy ke —
e =
Notary Public in and for the County of C Ay (:‘, )lpl{ E‘m'_"i} | . “r_: -
V) . \
h
State of L0 Aﬁk ; Nﬁ;gg‘;;‘gk‘gh \ Lgb
3 &) 5 3 TA
‘ - : B et My Apr. 14, 2013 W
. My commission explres C/ / ﬁ’/ ’ /3 0548306 pfbb "
¥
AP0

$100 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTE

A SEPARATE APPLICATION MUST BE FILED FOR EACH PE
Rovised 07/09 « ext of time

SION OF TIME
MIT

JA2407
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U Robert W. ‘Marshall -
.. 625 Onyo Way

- thirty (30) days of the date of this final cerified notice,

. -~ Govarnor

ALl BiAGGL
Dzrectnr

| TRACY TAYLOR
- State Engmeer )

DEPARTMENT OF. CONSERVATION AND! m:rum nmsouncms T T

DIVISION OF WATER RESOURCES
: 901 South ltewa.rt Street, Suite 2002
Caraon City, Nevada 89‘701-5250
(775) 684—2800 . Fax (775) 684—2811

5 ;FENAL’- ‘Nd’T‘ié’é’jﬁ_ e, ‘lr:‘gb;uai-’y 3, 2013'_ 8 - B

‘ ,Intermountam Water Supp[y

" Spirks; NV 89441 . SRR
Certifled Mail No. 71067808063000519076

INALNOTICE

Re. Final Notice for Pernut(s) 64977 649'78, 66400,7 3428 through 7343(], nhd 74327 - '

The provisions of your above refercnced pemnt(s) to appropnate waters of the State of Nevada -

2013,

required you to fils a Proof of Completion and Proof of Benet‘ cial Use on or before February 1t

_ " Our récords indicate that you have not filed the required prdof(s) and your permit is in danger of
: _'cancellatxon unless the proof(s) or an application for an extension of time along with the appropriate filing
. fee(s) with which to file the required proof{(s) is/are received and ﬁled with the State Engineer within

Per NRS 533.410, if the required proof or extehsiou of time is not recelved within thirty (30) "

days of the date of this letter your permit will be cancelled,

_ Please be advised that the pertmittee is responsible for notifying the State Engineer’s Office of any
_ address change, Furthcrmore, when multiplc addresses are used by the applicant or ggent, the required
legal notices will be sent to the latest address of record and not to earlier addresses unless proper written

* notification from the applicant or agent directs otherwise.

Applications for extension of time and all necessary supplemental forms aye located on our

website at http://water.ny goy/forms. If there are any questions regarding this notice p
office at (775) 684-2800.

kp
ce: TEC Civil Engineering Consultants (email)
Turnipseed Engineering, LLC (email)

Schedule of Fees:

Fee for filing Proof of Completion - $10

Fee for filing Proof of Cotapletion - $50 ~ effective 7/1/2609 AB480
Fee for filing Proof of Beneficial Use - $50

Fee for filing Request for Extension of Time - $100

D

feagse contact our

R IR2410
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Undcfg"r’duﬂd L

'Comes n0w

= ’IHiS APPLICAT!ON i RFS‘PECTFULLY SUBMITI'ED
' ‘ RobbrtW Marshajl

2. If "Y’cs" o ques'

E[ Yen o

H Doestlus pcmm thG mulhpleowncrh’? 4 D ch 7-‘

vho aftet -bcmg duly swam and answering to tha best of thcu- knowledge the foliowmg questions in compllam.e wuh thc rcqmrcments ns set forth In "
o the permutcrms e o .

‘ "3-6 Thepcnmtteeﬂ:questsan"'ten"‘ouoftime l'or iyear

s Proof of Cumpleﬁon and ‘Proof of Bcueﬁcm[ Use

i P Ty ‘

| "'Twz_ $2,534.775.00

¢

y With the provisions for filing the

" 7 Desonbc progrcss madc dunng thc !ast year and cxplam in dcwil why this rcquest for an extcnsmn of time is
. back, . Use additional pages if nece.ssarv) .

{Pmnf of cumplcnnn cf work-nnd/or Proof of bencﬁcml use)

héing Subi'ﬁitted (See instructions on

The economy has not Jmproved at all this past ycar I‘herc is no growth occumng in this HrOH, We hﬂVe continued mamtenance of lha Pruject We

had to.-oppose @ PUCN staff effort to nnlhfy 1 favorable PUCN order ont our UEPA. applicatien, .. ‘After b
_— successful, - We have contifiued mén itoring activities ‘il Interﬂo '

|+, reduced the price of the Project and have been acnve[y working with‘two interested buycr~u5er groups ‘one |
o Southcm Cahfomm The olttcome of the:glection does ot bode well for. lhc economy.

State of Newadn'

pidrotogy -1 with continuoys

‘ieﬂng nnd ‘oral argument, we were

flow reccrdmg meters ~We have drastically

wai group qnd ‘one group located in

//ffjf /f/;&"‘}

sigued i ,g/ﬂ#f ¥

oy Lo
$100 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME =~ g

Ravised 05/12 - exi of ime

A SEPARATE APPLICATION MUST BE FILED FOR EACH PER

" Plerinittee or Agent R
- Countyof Washoe . Addrets \625,.0'.13’0“’%?_, e
R T S&cgtAddf&&sorwﬁox
Subscribed snd swom ta before me on FEbﬂlﬂl'H"( 2013 : - v Sparks, NV B944] ] «-71};
: : ’ UG o o Ky SMﬂB:ZIP Cﬁl[e {-—:;
by Roberl W, Marshall Phone  T75-425-1161 :z - g"mm-
Bernail W) et
T L S R
| v t.r_“f
) . KATHY SOUV) =
8 ‘ AN Notary Pubic - Slate Navada ']
A e . .2+ Expireg July 30, 2018
\Signa!iu"e of Fotary Public Required i No: 08-7659.2- Exp ‘

Nuotary Stamp or Seal Required -

IT A

JA2411
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JASON KING, iR,
l: S'tate .Dngmeer :

::‘-‘_‘--RobertW Marshai] :
. -825 Onyo' Way:
Sparks NV 89441

PERMITS 73423 73429 73430 and 74327

Thie s o znform you that the Appticetlon for Extensmn of Tlme has Heen granted § R
. Eegmam 11, 2014 with-the provision that no further extenslons will be granted for fling of the” .-

;'3‘: .. Proof of Completion and Proof of Bgnaﬂcnal Use except for. good cause sh wn as provlded o
L under NRS 533: 380 533 390 and 533 410 _ . AT

oo Pleaee be edvlsed thet the permittee is: responsibte for nctifylng the tate Enguneer’s S

-+ Office of any.address change Furthermore, when muitiple addresses are used|by the applicant - - .-

‘or agent, the’ required Iegai notices will be sent to the latést address of record and not to earfler -
fon addreSSee unless proper wntten nohﬂcatlon from the appticant or agent dlrects njthenmse R

Should you haVe eny questions regardlng this notif;catlon piease con

B act me at (??5)" ‘
L 684—2842 or smedaniel.water.nv,gov. ‘

Smcerely, :

Suuu,

Shennon McDeniei

. Water Rasource Spedciatist 1
SM/mt .

¢: TEC Civil Engineering Group (via emal})
Turnipseed Engineering, Ltd, (via email)

Rev. 9/2011
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State Of Nevada lesnon of Water Resoulrf(;es; e
| 901 S. Stewart Street - FRES

an Floor -
Carson Clty, NV 89701

_INTERMOUNTAIN WATER SUPPLY 1 LTD
.. 625 ONYO WAY .. .
. SPARKS NV 89441

" | | ‘Pav;nar;tm"lretho.d | | Clﬁéuk No. V.Il?re;ceiptl#
eceipt [ S

- Check Sp oo - 1483 : 286438
Date ftem ‘ Descripon . ‘ Armount
21192014 Extension of Time { APPLICATION FOR EXTENSION OF TIME UNDER - 120,00

PERMIT NO. 74327

COVERS EXT NO'S 64977, 64978, 66400, 67037,
73428, 73429, 73430 AND 74327

Received By:Catherine Ompilla

Total $120.00

JA2417
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MITIGATION MEASURES

MODIFICATiON OF THE PLAN

r sonable

'-“f‘The mltigatfon portlon of the p!an should ‘inelude 4 bond ofescro
"'established by the Profect Proponents o fund posssbfe mitigation actl o1

S _'unreasonabie adVerse lmpacts due to Pro;ect(s) groundwaterextract ori. The Pa

“take. necessary steps to ensure that mitlgatlon actions

- -'.Geographic redistr:bution of groundwater extrat:tion. ERRERRRTE

.. Restoration/modification of existing habitat,
. *Establishment of new habitaty : U e T T _
",AUgmentatlon of water. resources with groundwater ext*acted for the. - =
Project(s); o o B
“Purchase, other water rights in the area, {f a\railable, e T
7. Other meastres as agreed to by the Parties andlor required by the Nevada - .
StateEng:neer o . e e

w&ﬁp;ﬁ?i

The Parties may modxfy thls Plan by mutual agreement The Partles a1<0 acknowledge R

- that the Nevada State Engineer has authority-to modify this Plan, In addition, the.. e

i ‘Parties may. mdwldudlly or jointly petition the Nevada State Engineer to modxfy this

57212006

Plan in the event that mutual agreement cannot be reached. Any such petition shall .- - B

only be filed after 90 days written notice to the remaining Party members. Any Party
' member, including the Proponents, may submit written comments to the Nevada State
~ Engineer - regarding the  merits of any. such = petition for| modification.

e )

2 ROA 2266
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DRY VALLEY ARE:

This water resources monltormg program is proposed by Entermountam Water Suppiy_’_'l; aL
. for! groundwater extraction - of . up 102,000 “acre-feet : .per -year (affyr) from five oL
~ “production. wells located in Dry. Va[ley,:Nevada The- monitoring program would. - .

. document changes that could be caused: by the pumping and transfer of water fromDry.

Vatley to'the SteadILemmon Va!ley areas. ) AU RO

‘GROUNDWATER LEVELS

Depth to groundwater will be measured in a!l productlon wetis (DV-I through DV-S) on .

a daily basis using pressure transducers or sounding probes. Each production well willbe -

‘equipped. with a flow meter to. record cumulative water produ::tlon Cumu!atlve well
o productton w]i! be recorded at. least once per month . '

- ':A network of . l5 momtor!ng well sites w;ll be measured for water levels ona minimam =~ 1.
-quarterly basis. Locations are shown on Flgure D-2 and listed in Tablg D-}. Two of
the sites located near the CA-NV state line are nested piezometers (DYM-15/-16 and
DVM-17/-18/-19) recently. installed by the USGS. All-of the wells are located on private .
property, with the exceptson of DVM-| which is Iocated on BLM public fand. Permission
s stl!i needed from some land owners to gain access to some of the momt aring wells

Four é+inch diameter test wells (DVM b through DVM-4) ranging in depth from 700 to
800 feet are being installed this year (2005) at the focations of proposid production
wells. These test wells will be established as nearby monitoring wells for the production
~wells that will be installed at a fater date. One new monitoring well is proposed for the
center of the lower valley floor where deep monitoring welis are presend& absent, This
new well would be completed to a depth of 700 to 800 feet,

Continuous water level recorders will be installed on two shallow wells) (DVM-6 and
DVM-17) and two deep wells (DVM-5 and DVM-9 or DVM-18). This will allow daily
tracking of water levels from these wells,

JA2352
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" Thefol[owing parameters :W'i]['- B'e .measu red i"in' eachwater sampie ‘

ommon oRg Ca!cmm, sodium, i

ride flucride, -
sutfate. b:carbonate mtrate, total diss '

o extenswe water qualn:y anaiys:
’_.l";productlon we!ls to meet Safe Drlnkmg'

. -.WAC'-:: on- en annual I:nsis and may be reduced or expanded m s

ope upon its’
'f_-recommendatlon , TR

STREAM FLOW

‘"Misceilaneous stream ﬂow measurements in Dry Valley Creek and Nrth Fork Dry-fﬁ__r-i, -
Valley Creek have ‘been made in the past 4 years by the USGS (Berger 2004) and
- Intermountain Water Supply. Perennial flow is observed to otcur in the upgradient . -
portionsof these:streams until the drainages discharge to'the Iower valley floor.-The = - =
proposed production ‘wells are located near. the transition zone from perenniai to - ‘
ephemera! or intermittent.flows,. Approx;mate!y 2.5 milles farther downstream:near the " RIS
CA-NV state fine, Dry Valley Creek is DbseWed to malntain e smai! perenmal ﬂow for a o
~ shott reach’ : : | S

'Three continuous stage recorders will be lnsta!led on lower North ForkDry Valley ..

' Creek (S-1), upper Dry Valley Creek ($-2), and lower Dry Valley Creek|(S-3 near the .~
- state line) (Figure D-2). The stage data will COnVerted to flow rate using rating curve ©
information developed from various flow measurements made over a
conditions. This information will better characterize baseline stream flgw conditions,

~and prowde 2 means to monEcor potential effects of production wel! pumping on
_ surface water ﬂow C o '
SPRINGS AND RIPARIAN AREAS
‘Selected springs and associated riparian areas will be monitored in ry Valley to

determine if pumping from the production wells would have an adverse effect on flow
and/or vegetative conditions. The springs selected for monitoring are: DVC.-81 (seepage
from Dry Valley Creek into a pond); and DVC-86 (Duckweed Spring) (Figure D-2).
Monitoring activities will be conducted on a quarterly basis, with information

€ s
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"-mregmoumw PI_EELINE, LTD
NTERMOUNTAIN PIPELINE, LTD.
- INTERMOUNTAIN WATER SUPPLY, (TD
NTE NTA!N PIPELINE, LTD
NTER
SINT

“INTERMOUNTAIN WATER SUPPLY LTD
(INTERMOUNTAIN PIPELINE LTD.
AINTERMOUNTAIN FIPELINE, LTD,
NTERMOUNTAIN WATER SUPBLY, LT0..
"INTERMOUNTAIN WATER SUPPLY, LTD.

- _INTERMOUNTAIN WATER. SUPPLY LTD -
|{V02097 - * | (NTERMOUNTAIN LAND COMPANY (DBA)

UNTAIN WATER SUPPLY, LT, "7
UNTAIN WATER SUPPLY, LTD,
NTERMOUNTAIN WATER SUPBLY, LTD,

" INTERMOUNTAIN PIPELINE, LTD, W Q&an
HR?‘K

o vosa ; k__:"_INTERMOUNTAiN RANCHES, LT.

JA2357
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NTERMOUNTAIN LAND COMPANY
GUNTAIN.LAND COMPANY -
| INTERMOUNTAIN LAND COMPANY -~
{ INTERMOUNTAIN LAND AND CATTLE COMPA ]
NTERMOUNTAIN EXPLORATION COMPANY :
'+ INTERMOUNTAIN LAND & CATTLECO -
ERMOUNTAIN LAND co.
NTERMOUNTAIN LAND CO,

i NTERMOU NTA!N LAND COMPANY
~ {INTERMOUNTAIN LAND ¢oO, e

INTERMOUNTAIN. EXPLORAT]ON COMPANY R
ERMOUNTAIN LAND ca. )

74t - T INTERMOUNTAIN LAND €O,
48819, - - INTERMOUNTAIN LAND CO.

49287 ° . INTERMOUNTAIN EXPLORATION COMPANY o
| 49889 ' INTERMOUNTAIN LAND -
49670 " INTERMOUNTAIN LAND - :
51034 =" INTERMOUNTAIN LAND AND CATTLECO. '~
54674 ' . | INTERMOUNTAIN LAND AND CATTLE CO.
53147 - INTERMOUNTAIN LAND GO,
53148 . INTERMOUNTANLANDCO, - - 7
58126 . INTERMOUNTAINLAND CO. )
'554'89_____: ~_INTERMOUNTAIN LAND CO,_
§5400 : . INTERMOUNTAIN.LAND CO. -
58796T ' INTERMOUNTAIN | EXPLORATJON COMPANY
60239 ' INTERMOUNTAIN LAND CO.
803317 'INTERMOUNTAIN EXPLORATION COMPANY
60384 . INTERMOUNTAIN LAND COMPANY
180385 INTERMOUNTAIN LAND COMPANY
62167 INTERMOUNTAIN LAND CO.
64977 INTERMOUNTAIN WATER SUPPLY, LTD,
84977 | INTERMOUNTAIN PIPELINE LTD.
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CKENNY G GUINN STATE OF NEVADA -~ . C T ALLEN'BIAGGE
Governor : . C I irecior

HUGH RICCE, P.E.
Stute Engineor

R o
(R SO S ,g;]" %}f;

DEPARTMENT OF CONSERVATION AND NATURAL RESOURC&

DIVISION OF WATER RESOURCES
901 S, Stewart Street, Suite 2002
Carson City, Nevada 89701
*{775) 684-2800 + Fax (775) 684-2811

hitp://water.nv.gov

June 12, 2006

RE: 74327

Tntermountain Water Supply Ltd
175 Stags Leap Circle ‘
Sparks NV 89436

Ladies and Gentlemen:

Please be advised that NRS 533.360 (3b) establishes certain notiding requirements,
which must be met by any applicant for underground water for monicipal, quasi-municipal,
or industrial uses whose reasonably expected rate of diversion is 0.5 ¢jfis. or greater. It
appears that your Application Numbers 74327 is subject to this statute. | have enclosed a
copy of NRS 533.360 for your information, The State Engineer cannot cohsider approval of
your applications until the noticing requirements are met, If there are no domestic wells
within 2,500 feet of the well site, please inform this office in writing.

If you have any questions on this matter, feel free to call me.

‘f'
i
(ARENYY
Jason King, P.E.

Deputy State Engineer ?/VU
JK/sc y I
e R. Michael Tumipseed, P.E. ; //vg ,

i N /’r»//

-

Enclosures

—_—

W/%(W/M
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WeliName

1 Wilson MW- 1
2 Férrel MW l

3 Ferrel Playa MW

4 lathae MWt
Slarhoe MW-2

6 Headquarters MW-2
- TBB-2A (BB-MWA)

. 8 Schaufus

" 9 Hodges MW-1. . -

- 10 Cottonwood MW-2.

11 Neversweat MW.2

12 Astor Pass MW-1
i3 Astor Pass MW-2 )

" 14 Sand Pass MW
15 Sand Pass MW-2
l6UsGs-0l
{7 West MW

"-"-,."'Slerra Anny'Depot These new wei!s shall be ‘measuredat’
- USGS-04 arid well 9.are’shown’on Fi 'igure D- 1; buit ‘ate not currently equlpp&d
. prt.ssu:'e transducer, Ate these wells’ part of the momtormg program and 1f S0,

o to cqu;p them w1th rt.cordmg devnceq or to measure man ually SRR

Latztudc e

40° os' 33 8 !6071 i f
_ _40" 05' 32.,99963 g3 ..
'40° 05 49.6570620"

407 0% 07.4465484"
407 05' 07.4416921"

- 40° 05' 51.1370577"
" 40° 08 $5.7200986"
L 40° 0742.6"

. 40° 07" §7.4227436°
- 40° 06 460935517 -

40° 08" 49, i3;5573"

| 40° 11 549722793

407 12' 04.6771566"

7 40° 13 01.6915970"
140° 13'22.8"

" 40° 0T 39.0094955"

Ta be determinad

Lm:atum

Itk 55t 49 3857934" ,
L19° 55 00.0216541"
119° 54111.5199284"
119° $3' 0B.5930500"
“119° 53 0B.6736875"
<1199 52 45.5207317" -
*119° 51159,7122509"

119° 50' 46.3"

119° 50' 31.5750895".
[19° 49' 30.1465441"
C119% 48 $6,3318666" . .
C119° 48'28,129191° ¢

1199 48' 58.067799"

119° 49' 30.6319558"

- 119949 1.9

120® 00" 51.6643144"

Longt(ude

B "_f: and weli-f9fahd to the addmon of one new. monitor wall near USGS 01 whose
must bc pre~approved by thlS ofﬁce The Nevada Dmsxon of Water‘Rcsourcc

' Proposed F:sh Spnngs Ranch'Momtormg We thwork _
' ' ' . Elevatmn
'L_ (feet m.s. E)

. 4000, 36
- 30085

197901 .

40314
. 403242

401788

399226
| 4076

L 401875
- 4317.62.

417907

- 4001.65

4002.69
4076.99

41739 -

4003.54

fonitor wells b

t}) Pcrfd |ntem:l :

with a recordmg :
are you plann_mg N

ofUSGS 04, 'ani
location and’ dept
s reseryes the righ

.(féét‘-) SR (feet)

4D 146 a0 . ”
asyt o 63.282
NPy BRIV ARY I
497 7 140-497 . .
185 C42-108 0
175 49175
4TS 465 - 4TS,

607 71

260 50260

491 180495

00 - 311-500

404 . 180~ 390

473 . 262-472

713 546712

72 - 546. 712

Please contact me if you have any questions or concerns related to this monitor|plan.

Sincere]y, '

Richard A. Felling

YT

Chief, Hydrology Section

JA2367
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ns 73428 73429 and 73430 were ttmely protested b : 'Lasson Counzy,

i 23 ‘_. LA

followmg grounds

- ‘The U, Geologmai Survey in cooporaiion wath Washoe County has comp]eted A L
L '11.jrcomprehen5we 'Ground-Watet - Resource Bvaluation” of ‘Dry, Valley Waghoe -
- ! County, Nevada; Scientific Investigatlon Report 2004 5155 (EXHIBIT 'B”), Thé
- j“-objectwes and-scope of thls 3-year study ofthe" Nevada: portion‘of: Diy. Valley:
~were'to: (1) deseribe the ! hydxologxo framework; (2) characterize the groindwatér -~

- . .flow gystem-and: water: Quality; and (3). quantify ground-water- discharge, Results™ .0
. from ‘thc evaluauon estlmate total natural ground—watcr dlsohargo “om Dry

S | '-Based on’ ‘the foregomg, and on mfomlatlon and behef tlns Prot' tant '
= _foliowmg reasons and followmg grounds T e AT S A

q Approval of the subjcct ﬂpp]icatlon Will have an’ adverse 1mpact ot ﬂoi‘i:s'ﬁfof RN
... Long Valioy Creek.and,. accordingly, will adversely- 1mpact exist ng water .
~ rights and existing down-gradient ground-witer users. T R
2. . Approval of the subject application will, on information and bohef ,onstituté, T e
. - 'a withdrawal of more water from the basin than is allowed by law, pyrsuant to.
' Nevada~ Revised Stafutes 533.271 (porennial “yield principal), particularly
" when combined with other “applicatiohs seekmg to have the  points of
diversion ohangcd to the same general area, _
3. Approval of the subject application will,-on. mformatxon and behef adversely
' impact .existing water sources (springs ahd seeps) presently uti med and
.. depended upon by livestock, wildlife, fisheries, and tiparian wgetatmn. L
4, Approval of the subject apphcanon is riot in the pubhc interest becayse onthe =
- information ahd belief, pumping of the volume of ground—water represented . -

- by the subject application, particularly when combined with other applications
seekmg to have the poinis of diversion changed to the’ same general area, will'
result in a water mmmg sxtuatzon and long term detrimental 1mpactbx__1 the

7+ aquifer. , ‘
5. There is insufficient watcr in the proposed source.

FINDINGS OF FACT

- : | L ‘ .
Nevada Revised Statute § 533.365(3) provides that it is within the State Engineer’s
discretion to determinie whether a public administrative hearing is necessary to address the merits
of a protest to an application to appropriate the public waters of the state of Nevada. The State
Engineer finds that in the case of protested Applications 73428, 73429 and 73430 therc is
sufficient information contained within the records of the Office of the State Engineer to gain a

full understanding of the issues and a hearing on this matter is not required.

$E ROA 2288



L Rufing. o
| ;""73428” 73429° and 73430, on January 11, 2002 for an mdw:duai duty ofwar’r that was fot ©

'::'..Dry Valley and the place of use. m Lcmmon Valley ln approvmg Permlt 66400 V'_thelState_l
S Engmeer madethe _determmatlon that Penmt 66400 comphed wrth a]l the stat ory requlrements

3 -‘Pag‘eS_‘jf.‘ R R
g ;."The State Engmeer 1ssued Penmt 66400 whzch is, the bas;s for ehﬁnge Appllcatlons-\

) exceed '-549 afa.: Thls permrt was also approved w1th a condltlon that it w ;uld share a total.§
combmed duty of Permits 64977 64978 and 66400 that was not. to exceed ‘ 996 afs, Penmt:

. :’66400 was approved for an’ mter~basm transfer of water w1th thc pomt of dl ersion locate‘

S for _approval ﬁnoludmg the mter~basm ttansfer prowsrons of NR '533 3 0 Appltcattons
o 73428 13429 and 73430 do not seek an; addtttonal appropnatmn of Water on y a change m‘the. '

pomt of dwersmn of an ex1st1ng water nght perrmt wrthm Dry Valley :
| _‘ L Protestant Washoe Ccunty has requested the State Engmeer go back and re-evaluate:’ : '
e Permrt 66400 on the basis of new thdence found in U 5. G S. Scrent:ﬁc Inv sttgattons Report_; ;
2004-5155 Tlus new report suggests a revrsed perenntal yleld esttmate of 1 (} 0 afa for the Dry 3 ;

Valley Hydrographtc Basm In State. Englneer 8 Rulmg No 5568 srmllar arjument regardmg L
_‘ ire-evaluatton of an extsttng permit was re]ected by the State Engmeer on th grounds that the - e
‘.1ssue of witer aVallabtltty and- mterbasm transfer were settled with the tssuanc of the base nght”. a

‘ 'permrt and would not be revisited under a change in pomt of diversion, When Permits 64977, : s

. 64978 and 66400 were Issmd the State Engmeer made a determmahon based on the lumted‘

finformatton ‘available at that time, - that 2, 996 afa of tmderground water tLas avatlable f‘or _' E
appropnatton n the Dry Valley Hydrographtc Basin and the statutory req trements for the ;
proposcd intétbasin transfer had been met. From an admrmstratlve standp mt, it would be o

: problemattcal for the State Engtneer to reduce or extmgursh water nghts held y. exrstmg pcrrmt | g

holders bascd solely Upon a newer and lower estimate of perennial yield and the fact that a .

change application had been filed. When a permit is issued to approprtate the public waters of

the state of Nevada there must be some expectation on the part of the permit holder that he may

go forwwrd with the development of his project, which necessitates certgin expenses artcl'
obligations, without a cloud of uncertainty that some future hydrological repoit may be utilized
to take all or a portion of his existing water right permits. This does not mean that existing water
rights eannot be regulated. On the contrary, the Nevada Revised Statutes provide regulatory

authority to the State Engineer should adverse effects from the pumping of existing groundwater

* Permit No. 66400, official records in the Office of the State Engineer,

1A

J T \
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| ,"Riuing' '
'Page 6.

e penmt” occur Permxt 66400 aiso oames a set of spec:ﬁc‘.‘requlrements ref‘e_"_\"' d t o af

_' terms whrch provades addlttoual reguiatory authonty to, the State Bngl 'eer T

o ﬁXIStlng water nght approprlators and domesttc WCH OWnerS from eny' adverse;e eols th’ét: may |

occur m the future

A determmatlon was made, aﬂer an’ exammat:on of the records of the Ofﬁoe of t"'rie"Stdte EEER
m. fded for. the R
' proposed underground water source within the Dry Valley Hydrogmphtc Basin excius:ve of the

‘Engmeer, that there is ‘only one additional water nght pemut proof or. cldi

: Apphcant’s perrmts Ttus isa cemﬁcated water right for lrngatlon and dome: tio purposes ata -
duty not to exceed 25.60 afa. The permit number is Permit 28097, Certificats 10521 and the ' - -
“current owner of record is shown as John G. Lenz.® Tt should be fioted that Mr. 7 '
4 a profestant to Applications 73428, 73429 and 73430, The State Engineor finds o
| Protestaiits do not possess existing groundwater appropnatlons in the Dry Valtny'ﬂjrdrograpttic IR

Basin. o _
s ‘Records in the Offige of the State Engineer indicate that ap to nine donestic wells have
been drifled in the Dry Valley Hydrographic Basin. The Applicant has indicated that there is - L

currently only one house in Dry Valley utilizing an underground domesti¢ water supply.’
Nevada water law does not prevent the granting of permits to applicants late} in time on the
ground that the diversions under the proposed later appropriations u1uy cause the water level to
be lowered at the point of diversion of a prior appropriator, 50 long as eny protectible interests in

existing domestic wells and the rights of existing appropriators can be satisfied. The State

*NRS § 534,110,
Nevadn Division of Water Resources, Water Rights Database Special Hydrographic Abstract, May 9, 2006,
 See, Intermountain Pipeline, Ltd. letter to State Engineer, October 3, 2005, within File No. 69604, official records

in the Office of the State Enginecr.
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g . _ the pu ic waters where

g
‘ Page?

' ‘_Engmeer t’ nds that protectrons exrst w1thm the NeVada water law to prote

R owners and exzstmg water nght holdets from an unredsonable lowermg of the \Mater table

" .‘"‘. such‘ mpacts occur a8 a resuIt of pumpmg water at the prOposed well snte
| I S CONCLUSIONS L
Fhe State Engmeer has _]unsdrenon over thc partres and the sub_]ect ma

-and determmdtlon, L R
- he State Engmeer lS pro}nbited by law from grantm g change appllcatl

= ,,A there,rs 1o unappropnated water at the pmposedsource, B

o B the proposed use or chinge c conﬂlcts with existing nghts, Lo :

A C thie ‘proposed use’ or change conflicts with protectible mterests i
.+ dorestic wells ds set forth in NRS § 533. 024; 01 :

o D the: pmposed use: or- chtmge threatens to prove demmental to - t
lnterest

o 11"1.'__,}__, L

SWETe . tssued the State B

Hydro'gréphte Basin, *
 determination as to ‘water avartabltrty under the change apphcatron and that the. p
in point of diversion will not threaten to prove detrimental to the pubItc inferest.

. The State Engineer concludes that the protest issues regarding the infer-
- water and water availability were seftled by the issuance of Permit 66400,

protest issues are distissed,

YNRS chapiers 533 and 534.
T NRS § 533.370 (5).

.,t domestre we" _
‘should

]

ter.ef‘._thi‘;é ‘ctior

exisﬁr_t'g[ Colm

o public

ginger made a |

f}iro'f wate'r‘,‘Was -

requiremen'ts‘ for. .

the Dry anley‘-.‘

I'he State anmeer concludes he is not requxred 10 reevaluate the -

roposed changes

basin transfer of

therefore, those
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Case No. 73933

Electronically Filed
Feb 09 2018 08:15 a.m.

SIERRA PACIFIC INDUSTRIES, a California Corpgl%r (51:[hSﬁ[.)rBerr?1vevré}ourt

Appellant,
V.

JASON KING, P.E., in his capacity as Nevada State Engineer; THE
DIVISION OF WATER RESOURCES, DEPARTMENT OF
CONSERVATION, an agency of the State of Nevada; and
INTERMOUNTAIN WATER SUPPLY, LTD., a Nevada Limited Liability
Company,

Respondents

Appeal From Order Denying Petition for Judicial Review
District Court Case No.: CV16-01378
Second Judicial District Court of Nevada

JOINT APPENDIX

VOLUME X

McDONALD CARANO LLP RICHARD L. ELMORE CHTD. NV ATTORNEY GENERAL

Debbie Leonard, Esq. Richard L. Elmore, Esq. Micheline N. Fairbank, Esq.
100 W. Liberty St., 10th FL. 3301 S. Virginia St. Ste. 125 100 North Carson Street
Reno, NV 89501 Reno, Nevada 89502 Carson City, NV 89701
775-788-2000 (phone) 775-357-8170 (phone) 775-684-1225 (phone)
775-788-2020 (fax) 775-357-8172 (fax) 775-684-1108 (fax)
dleonard@mcdonaldcarano.com relmore@rlepc.com mfairbank@ag.nv.gov
Attorneys for Appellant Attorneys for Respondent Attorneys for Respondent
Sierra Pacific Industries Intermountain Water Supply NV State Engineer
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CHRONOLOGICAL INDEX TO JOINT APPENDIX

DATE DESCRIPTION OF DOCUMENT VOLUME | PAGE(S)
Notice of Filing Petition for Judicial
Review (NRS 533.450) with 6/29/2016 JA0001 —
6/29/2016 | filed Petition for Judicial Review and ! JA0028
Exhibits
Order Granting Stipulation to Allow JA0029 —
7/22/2016 Intervention ! JA0031
State Engineer’s Summary of Record on 1T JA0032 —
Appeal: SE ROA 1 — SE ROA 748 JA0790
JA0043 —
SE ROA 1-214 I
9/8/2016 1A0236
JA0257 —
SE ROA 215-470 II JA0512
JAO513-
SE ROA 417-748 111 JA0790
State Engineer’s Supplemental Summary of JAQ791 —
Record on Appeal: SE ROA 749 — SE ROA Iv-X TA2490
2405
JA0830 —
SE ROA 749-965 v TA1046
JA1047 —
SE ROA 966-1220 A% TA1302
JA1303 -
SE ROA 1221-1471 VI
10/5/2016 JA1554
JA1555 -
SE ROA 1472-1723 VII TA1806
JA1807 -
SE ROA 1724-1974 VI TA2058
JA2059 —
SE ROA 1975-2225 IX TA2308
SE ROA 2226-2405 X 142300 =

JA2490

1




DATE DESCRIPTION OF DOCUMENT VOLUME | PAGE(S)
Petitioner’s Sierra Pacific Industries’ JA2491 —
10772016 Opening Brief X JA2517
Respondent-Intervenor Intermountain JA2518 —
171772016 Water Supply’s Answering Brief Xl JA2561
Respondent State Engineer’s Answering JA2562 —
11/28/2016 Brief X1 TA2583
Petitioner’s Sierra Pacific Industries’ Reply JA2584 —
12/30/2016 Brief X1 TA2603
Exhibits 1-9: SROA 2406 — SROA 2475, to
Petitioner Sierra Pacific Industries Motion JA2604 —
1213022016 to Supplement the Record, or in the Al JA2686
Alternative, for Judicial Notice.
Order Granting Sierra Pacific Industries’ JA2687 —
2/6/2017 Motion to Supplement the Record Al JA2689
. . . JA2690 —
4/28/2017 | Application for Setting via Teleconference XI TA2691
5/24/2017 | Petition for Judicial Review — Minutes XI JA2692
Petition for Judicial Review Oral JA2693 —
312412017 Arguments Transcript Al JA2750
. .. .. . JA2751 —
8/21/2017 | Order Denying Petition for Judicial Review XI TA2759
Notice of Entry of Order Denying Petition JA2760 —
8/22/2017 for Judicial Review (Order not recopied) Al JA2764
9//2017 Notice of Appeal with Clerk’s Certificate X1 JA2765 —
(Notice of Entry & Order not recopied) JA2769
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IN THE SUPREME COURT OF THE STATE OF NEVADA

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned does hereby affirm that JOINT
APPENDIX VOLUME X does not contain the social security number of any
person.

DATED this 8" Day of February, 2018.

MCDONALD CARANO LLP

BY: /s/ Debbie Leonard
Debbie A. Leonard, Esq.
Nevada Bar No. 8260
100 West Liberty Street, 10™ Floor
Reno, Nevada 89501
Tel.: (775) 788-2000
Fax: (775) 788-2020
dleonard@mcdonaldcarano.com

Attorneys for Appellant

vi


mailto:dleonard@mcdonaldcarano.com

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDonald
Carano, LLP and that on February 8, 2018, JOINT APPENDIX VOLUME X was
electronically filed with the Clerk of the Court for the Nevada Supreme Court by
using the Nevada Supreme Court’s E-Filing system (E-Flex). Pursuant to NRAP
30(f)(2), all Participants in the case will be served and provided an electronic copy

via U.S. mail as follows:

Richard L. Elmore, Esq.
3301 S. Virginia Street, Suite 125
Reno, Nevada 89502

Office of the Nevada Attorney General
Micheline N. Fairbank, Esq.

100 North Carson Street

Carson City, NV 89701

/s/ Pamela Miller
An employee of McDonald Carano, LLP

4816-4068-7451, v. 1



State of Nevada. . DWISIOII Of Water Resou poes
e 901 S. Stewart Street |

 ROBERT MARSHALL
625 ONYO WAY .
" SPARKS NV 39441

an Floor |
Carson Clty, NV 89701

g ’Payr’he'r:lt'Mét‘hdd' L

Recalpt# - -

‘Check No.'
Chcsk 10506 - 266351 .
Date © Rem ” Description Amount
2/21/2012 Exténsion-of Time APPLICATION FOR EXTENSION OF TIME UNDER 4« 100 OO
: BFERMIT NO 73430 ' '
COVERS EXTNO'S 64977 54978 56400 67037,
73428, 73429, 73430 AND 74327
Reseived by:Sue Cox
Total $100.00

JA2309

E ROA 2224

9]



Briat Sandoval S T i:l..ﬂ rl‘ll‘.‘av B T IF‘O DROZDO]"F‘_._.’
- Governor. B ST T e e e L e T e e g Du'ecflur a

JASON RING PL
. State Engineer - .

DEPARTMENT oF COHSERVATION AND NATURAL RESOURCES}Z S
' DIVISION OF WATER RESOURCES EE
901 South Stewart Street, Suite 2002
-Carson City, Hevada 89701-5250
{775) 684:2800 s Fax (775) 684-2311

. http:/fwater. nvigov o o .
‘February 27,2012 .. " .\ -

' intermountain Water Supp!y
Robert W. Marshall -

- 625 Onyo Way

Sparks NV 89441

RE: PERMITS 73428, 73429, 73430 and 74327 N | | |
. ‘This s to inform you that the Appiication for Extension of Tame has gte'en granted to

~ Eebruary 11, 2013 with the provision that no further extensions will be granted for filing of the
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533.380, 533,390 and 533.410.

Pfease be advised that the permittee is responsible for notifying the State Engineer's
Office of any address change, Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses unless proper written naotification from the applicant or agent directs otherwise,

Should you have any guestions regarding this notification please contact me at (775)

684-2835 or smonteleone@water.nv.qov,

Sincerely,

e

Sam Monteleone
Water Resaurce Specialist 1

SEM/mt

¢: TEC Civil Engineering Cansultants (via email)
Turnipsesd Engineering, Ltd.

Rev. /2011

JA2310

SE ROA 2225




JIM GIBBON , o . ALLEN BIAGGIL. -
;. . Governor.. - ST T T e S

R STATE OF HEVADA‘.-'i-’ T TRACYTAYLOR
T TR P S L . .S‘tuteEngmeer o

DEPAR‘I‘MENT or consmmmon ,AND NA‘I‘URAL msomcm’s* R
DIVISION OF WATER RESOURCES o
" 901 South Stewart Streat. Suite’ 2002 e
- Cargon City, Nevada 89701-5250 -
(775) 534-2300 v m (775) 684-2811

~FINALNOTICE - -

L Intermountain Water Supply
" Robert W: Mhrshalt
625 Onyo Way: - ‘
Sparks NV 89441 : .
‘ Certiﬁed Mail No. ‘7106’7808063000519076

Re. Fmal NO[’ECE for Permit(s) 649’7‘7 64978 66400 ‘7 3428 through 7343( s and 74327

'[‘he prcmsmns of your above referenced pemnl(s) 10 appropriate waters of the State of chada L
“required you to ﬁle a Proof of Completl(m gnd Proof of Bencficial Use on or before February 1",
2013, .

- - Qur records indicate that you have not filed the required proof{s) and your permit is in danger of .
.- cancellation unless the proof(s) or an application for an extension of time along with the appropriate filing ™~
- fee(s) with which to file the required proof(s) is/are received and filed with the Statp Engineer within -

- thirty (30) days of the datc of this final certified notice. : '

- Per NRS 533.410, if the required proof or‘"cxtension of time is not received within thirty (30) - D
. -days of the date of this letter your permit will be cancelled ‘ o

address change, Furthermore, when multiple addresses are used by the applicant or agent, the required
legal notices will be sent to the latest address of record and not to earlier addresses unless proper written
notification fror the applicant or agent directs otherwise.

Piease be advised that the permlttce is rc:sponsmle for notifying the State Engm;er‘s Office of any

Applications for extension of time and all necessary supplemental forms are located on our
website at http://water.nv.gov/forms. If there are any questions regarding this notice please contact our
office at (775) 684-2800.

kp
ce: TEC Civil Engineering Consultants (email)
Tumipseed Engineering, LLC (¢mail)

Schedule of Fees;

Fee for filing Proof of Completion - $10

Fee for filing Proof of Completion - $50 — effective 7/1/2009 AB480
Fee for filitg Proof of Beneficial Use - $50

Fee for filing Request for Extension of Time - $100 RevJ/ﬂQ 3 1 1

SE ROA 2226

. ‘Diréetor ::: -



JA2312

SE ROA 2227
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SE ROA 2228



B St
o “Govefnor

L ,'_;'-.\;_Robert W Marshatl L

: under NRS 533 380 533 390 and 533 410

- :intennoUntain Witer Supply : RIS

-Sparks NV 89_ _1 R

f.'*‘}.RE : PERM!TS 73428, 73429, 73420 and 74327

. ThiS I to inform you that the Appllcation for Extension of Time_has Heon aranted o

[ JASONXING,P.E.
» v State Bagineer * .

- abruam A1, 2014 with the provision that no-furthei-extensions will be granted for filing of the 'j-i" S
'Proof of Completion and Proof of Beneﬂcial Usa except for: good cause sh wn -as. prowded;j o

Piease be adwsed that the permittee ls respons;b!e for notlfynng the tate Engineers
Office of any address change. Furthermore, when multiple addresses are used by the applicant

- or agent, the required legal natices will be sent to the latest address of record and not to earfier

- addreSses unless 'proper'written notlﬂcation from the appilcant'or 'agent directs

itherwise.

Should you have any questlons regarding thus notlflcatfon p!ease coniact' h‘ié_at (775) -

'684~2542 or 5 mcdamel wgte[ nvgov

Stncarely, B

%Kwu&

- ~ Shannon McDaniel
: Water Resource Specialist 1
SMimt :
¢ TEC Civil Engineering Consultants (via emalf)
Turnipseed Engineering, Ltd. (via email)

Rev, 9/2011 -
JA2314

E ROA 2229

WD



B Brian Sandoval

CTATIEOF NEVADA

- .. LEO DROZOORF™ . -
T Govemﬁr‘:"— SRR

% StateEnginéer :

DEPARTMENT OF consmnvmton AND‘ NATURAL RESOURC
DIVISION OF WATER RESOURCES-‘f SR I
' 901 Bouith Stewart Streei:,"smte 2002 ‘

S e -Carsbn City, Nevada 89701.5280
P D T e (775) 684—280{) v Fax‘('?'?'S} 684«2811

March 13 201 3

Sl Corracted Letter
[ntermountaln Water Supp!y e R
" 'Robert W, Marsha[l

625 Onyo Way -
. ‘;;Sparks NV 89441

- :;'R'E:.T-_ PERM!TS 73428, 73429 73430 and 74327

This is to mform you that the Application for Extansion of Time as Been granted to -

L -.-th ruary 11, 2014 with-the provision that no. further extensions wlil be granted for filing of the

" Proof of Completion and Proof of Benefictal Use. except for good cause sh wn as prowded L
i under NRS 533 380, 533. 390 and §33. 410 ‘ o

_ Please be advised that the perrmttee Is responstble for nottfylng the tate Engtneet“s o
Office of any address change. Furthermare, when multiple addresses are used|by the applicant

or agent, the requtred legal notices will be sent to the latest address of record gnd not to earlier
addresses Uniess | proper wntten notzftcatton from the appitcant or agent dlrects therwase T

2 @ ‘ Shouid you' have any questtons regardtng this notiﬂcation please con'act me: at (775)

684-2842 or smedaniel.water.nv,gov.

Slncereiy,

%\w&

Shannon McDanlel ‘
Water Resource Specialist1
- SM/mt '

¢: TEC Civil Engineering Group (via emall)
Turnipseed Engineering, Ltd. (via email)

Rev. 9/2011

JA2315

SE ROA 2230




- BRIAN SANDOVAL
' Goverrior:,

. STAIS OF NEVADA

s DEPARTMENT OF. CONSERvAﬁoN AND ‘NATURAL’REQOURC’:
DIVISION OF WATER RESOURCES
901 South Stewart Street ‘Sulte 2002

- Carson- Clty, Nevada 89701-8250
{775) 684-2800 « an (775) 684-2811 - -
' L (800} 992-0900 :
Un Nevada Only)
htt mtx:ranv avy -

v FINAL. NOTICE

I‘ebruury 13, 2014 -

‘Intermountmn Water Supply
. Robert W, Marshall
©.625 Onyo Way .
- Sparks, NV 89441 RN
o Certlﬁcd Mail No. 7106’7808063000552158

Re' Fmﬂl Notlce for Permat 64977, 64978 66400, 73428 73429, 73430, and 74:

The provisions of your above referenced permit to appropriate waters of the State of
file a Proof of Beneficial Use on or before February 11, 2014,

Our records indicate that you have not fifed the required proof(s) and your permit is i
cancellation unless the proof(s) or an application for an extension of time along with the appr
with which to file the required proof(s) is/are received and filed with the State Engineer withi
the date of this final centified notice,

Per NRS 533,390 and/or 533.410, if the required proof or extension of time is no
thirty (30) days after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer’s ¢
change. Furthermore, when multiple addresses are used by the applicant or agent, the require
sent to the fatest address of record and not to earlier addresses unless proper writlen notificati
or agenit directs otherwise,

If there are any questions regarding this notice please contact our office at (775) 684-

jw
cc: TEC Civil Engineering Consultants (email)

Schedule of Fees:

Fee for filing Proof of Completion - $60

Fee tor filing Proof of Beneficial Use + $60

Fee for filing Request for Extension of Time - $120

L

!

. mso DROZD
* Direclor

e ‘JASONJ(;NG{PE..::,.:--

. Stute Engincer

INALNOTICE

327

Nevada tequire you to

n danger of
opriate filing fee(s)
n thirty (30) days of

reccived within

Dffice of any address
d legal notices will be
on from the applicant

2800,

JA2316

S

|-

E ROA 2231



b r ORE mr' ST‘A IE FNG!NE‘ER OF mr m ATE OF NFVAD/! x.;.; F[LED}.}

APPLICATION FOR EX FENSEON or ’IIME FEB 1 9 20;4 &A&

" Owner of Record %mennounmln Water Supply, le R -
| R S L smn FNG!NEER’SGW _
o IN T HL MA l'] Fll OF Pl* R.M}'T NO ‘ 7343(} FILI:D TO APPROPRIAIE/CHANGI‘ FHZ WATERD ore

- undcrg,round

(Nnmc of stream, lakL sprmg‘ undergrounci oruthersource) L
- THIS API’[ ICATION 1S RLSPECTI‘ULLY SUBM[TFFD L ': " s TR A
Comc', i‘IOW ROhCﬂ W Ma.rshali '. . : R . . - K “]!".‘- ' .. 7_ _‘ 'Agcnt S

Kk RS T PR Perm:t‘ccorAgem

~who ﬂm.r hcmg duly swomn ﬂﬂd an&.wenng to 1he bcst of their know(edge the 1ollowmg questmns in mmp[tance with the requiremeﬁis’. as sel forth in
1hepcmm lermg; L L ‘ o

" 1. Does this pemm have muluplc owners'? ‘ D ch' . NO - (Check ihe appraprmte bax) .
2, [r"ves" on quest:on fis checked, is this n:quesl !‘oran cxtension ol‘ timc submmed on buhali of all thc ownem? L
O Yes, o [ONe o (Check rhc appraprmte bax) T

3040 "Ne" on qucstlon 2is chcckcd on w}msc bchllﬁs lhxs extension bcmg ﬂled"

* 4. How much time is needed lo constrict the works of dwcrs[on or placc the watcrto beneficlal use? Ten (10) yours

5. What is the expenditure on the pruject undtr Ihis permu'? Last year? 81 7,034.00 .. Totaltodge? $2,550,649.00

6, The pcr]mttee requests an cxtr.nsion oftime for - Lyear - T within which to comply with the provisions for filing Lhe

. (Nut o exceed | year) ' o

proof of complcnon and ;sroaf of bcneﬂciul use . R
(Proof uf’comple!ion ol‘ work andfor Proof of bener ua! use)

7, Deseribe progress made during tho last yoar ond explain in delail why this requcstfor an extensfon of time js Being submliiled (See instructions on
back, Use additional pages if necessary):

The economy has not improved af alf this past year; There s no growlh occurring in the area of beneficial use, We have continued maintenance of
the project. We have continued menitoring sctivities with Interflow Hydrology with continuous flow recorling meters, We have dmstieatly
“reduced the price ol the Project and have boen actively working with » public agency ta purchase the projecl.

o O SignedMM__
State of Nevada o S : . Pefmittes or Agent

County of Washoe ' Address 623 Onyo Way
’ ‘ Streed Address or PO Box
Subscribed and swom lo before me on  Februery 18, 2014 Sparks, NV 89411
City State, ZIP Codf., R
by Robart W. Marshall Phione {775) 425-1161
E-mail

' KATHY SOUVIRON 155 72 @
/ &:3&’ Notary Public « Stata of W Y

Appoiment Recorded in WashodGownly | <2 09 i
No 08-7638 2N Espiemiduly 20 AR 4eq§gucdc‘;"{

i \Signalure omeary Public Required

$120 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR K EXTENS]ION or 'f’lML

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT
‘&1
JARSH 7.

E ROA 2232

Revised 013 - ext_app
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BRIAN SANDOVAL Jon e
G‘ouemar B R R

DEPARTMENT OF CONSERVATION AN D NATURAL RESDURC,ES .

DIVISION OF WATER RESOURCES
901 South Stewa.rt Street Suite 2002 &
- Carson City, Nevada 39701 5250, e
" (7'75) 684—2800 * Fax (775) 684—2811 C
. ‘ httg [{water.nv gov

© March14,2004

~ Intermountain Water Supply ~~
" Robert W. Marshall

625 Onyo Way -

Sparks NV 89441

. RE: Permltq 64977, 64978 66400 73428, 73429, 73430 and 74327

“LEO DROZDOFE -
- Director
JASON KING, P.E. . -
State Engineer - -

- This is to inform you that the Apphcatmn for Extension of Time has ;been grantcd to
" February 11, 2015, with the provision that no further extensions will be graﬁued for Proof of

Completion and Proof of Beneficial Use except for good cause shown as pro
533.380, 533.390 and 533.410.

Pleasc be advised that thc permittee is responsible for notifying the

vided under NRS

State Engineer’s

Office of any address change. Furthermore, when multiple addresses are used by the applicant or

agent, the required legal notices will be sent to._the latest address of record 4

Should you have any questions regarding this notmcatlon please contact

2842 or smedaniel@water, nv.gov.

Sincerely,

gUfu,& |

Shannon MeDaniel
Water Resource Specialist ]

SM/d]

ce:  TEC Civil Engineering Consultants

nd not to carlier

~ addresses unless proper written notification from the applicant or agent directs otherwise,

me at (775) 684-

JA2319

n

) ROA 2234
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. BEFORE THE S'T'A'rrz FNG[NE‘E'R OF THE STATE OF NEV%? ”

APPLICATION I‘OR EXTENSION OF TIMT
. OWner of Reesrd Intermountam Watcr Supply, Lid.

13 Fw?

o R

_ N nm MA'TT[“R oF PEILMU NO ’ 73430
undcr[,ruund A :

ILEDTO APPROPRIATUCiMNGE THE wmims OF

: ) (Name or sirearst, laks. spnm,. ﬁndergmund or tther snurcc)
UTHIS APPLICATION 8 RESPECT I‘ULLY SUBMITTED,

Comes ow RobertW ‘Marshall

.

" Permhitice of Agent .. o
who a[ler bc:ng duly swom und answcnng to 1he best ot’ Iheir knuw!edge the l‘ollowing questaons in omnpllancu withi the requirements as sot forth i in o
~the permit terms: .

"{. Does this perrmt huve mulliple owncrs? E] Y“S o (¢ e . (Check the appropHate bax)

T (o qut:stmn 1 is oheokcd, Is th:s request for an cxien.smn of umc submmcd on bchalf of all the owncrs? L

Dch [:] No

(‘Check the. appropriare box) B
S ]r”NO" on questmn 2 is checked on wlmse behalf ha tlus extension bcang ﬁlcd? ‘

4. How much time is ticeded to construct the works of diversion or place the water to berieficial use? Ten (10) year

3

"5, What is the expenditure on the projeet under this permit? Last year?  $17,573.43

6. The permuittes requesta an extension of time for 1 year
, . (Notto exceed 1 year)

proof‘ of completlon and pmof of bcncﬁcidl use

Total to date?
within which to comply with thy

$2,568,222.43

: provisions for filing the - L

(Pmot‘ of comp[r:lion of work andfor l"mot‘of banaﬁclal il.‘!(‘-)

7. Dcscnbc pmgress made dur{ng the iasl year and explain in detail wity this request for an extension of thme is being subruitied (See Imirucfiam on

back. Use additional pages if necessary):

The economy hes not improved ot all this past year, There is no growth occurring in (i area of benoficial use. We

the project by installing new caps on artesian flows to prevent waste. We have continued monitoring activities

polential investors to flnanu: or purchase the project,

have conlinued mainienance o[_ :

with Tnterflow Hydrology with
continoous flow recording miters on the surface water, We have drastically reduced the price of the Prq]ec{ and have been actively working with |

L S T signed
* State of Nevads - . S ) .

Pardhl
- Countyof Washoe

Address 625 Onys Way

y Agcnt

f"

Street Address of i‘{,}:_Box i@ 1
Subsciibed and sworn to before me on  February 19, 2015 Sparks, NV 89411 R
: ] City, State Zip Ccde (e “,,_.J
by Robert W. Marshall © Phome  (773)425-1161 gg R
W
R s
E-mall g:; Y
Eii T
" s |
KATHY SOUVIRON A
g - , 4 Notary Puhtic - State of Nevada
Be) Appoiniment Racorded In Washosdmmty
: .7839-2 - Explras July 2, 2018
Sigrature of Nejiary Public Required No: 08-7¢ pias Y
Notary Stamp off Seal Requived

$120 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMI
Revisad 07/13 - ext_app

N
JA23217

o

SE ROA 2236

o




PR Intermountaln Water Supply Lt -
- 625 Onyo Way S
~ Spanish Springs, NV_89441 '

, FY Amount. - Permit # o

C2015 0 Usi000 . 73430 )

Dwismn of Water Resources
Recelpl: for Payment

'. ‘ Irjvoice. #"; Fee Type/Fee desc

Check gy o As02:

Check Date: 2{19/2015

Date Recawed 19/2015
Recelpt #1575

-'g . Covers Ext No's
Extenslons L gae77, 64078,
. 66400, 67037,

73428, 73429, 73430
and 74327 '

""—':Notes‘."_«_i.* e

2/20/2015

 Cfieck Total: $960.00 *

24

JA2322
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.- BRIANSANDOVAL™ .
L {Governor: B

Sparks Nevada 89441

' Roberi W, Marshall |
" Intermountain Water Supply, Ltd. .
- 625 Onyo Way

Apphcauons for Ex tens;on of Tlme concemmg Perrmts 72‘700 64
66400, 73428, 73429,:73430 and 74327

" 'Re:

‘Dear Mr. Marshall:

o -*Jun# 4,;20“15!{;]‘ ;ﬁ:_: PR

LQ')"I, 64978,

On March 12, 2015, you responded to the request for evidence concerning the extension

of time filed concerning Permit 72700. Given the similarity of information state

d on the request

for extension of time concerning Permit 72700, and Permits 64977, 64978, 66400, 73428, 73429,

73430 and 74327 thte response applies equaﬂy to all of the listed Permits (.e. 4

Pursuant to NRS § 533,380(3) an application for the extension must
accompanied by proof and evidence of the reasonable diligence with which
pursuing the perfection of the application. The measure of reasonable diliges
application of effort to perfect the application in a reasonably expedient and
under all the facts and circumstances, NRS § 533.380(6). Further, when a proj

system is composed of several features, work on one feature of the project or
considered in finding that reasonable diligence has been shown in the devel¢

rights for all featores of the entire project or system, Id.

In addition, in requests for extensions on permits for municipal use on 3

to in NRS § 533,380(1)(b), or for any use which may be served by a county, ¢
water district or public water company, requests an extension of time to appl
beneficial use, the State Engineer shall also consider:

(a) Whether the holder has shown good cause for not having

complete application of the water to a beneficial use;

the Project”),

in all cases be
the applicant is
ce is the steady
efficient manner
ect or integrated
system may be
piment of watet

ny land referred
ty, town, public
y the water to a

macde a

n
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‘Rel: Applications: en:
L T3428,73420, 73430 and 74327 e

lication 3“or-1-'£xten'sio‘n‘,'of---Time?cz':b'-rﬁ:e‘i'jtii‘l'{g:j Penmts72700,64977, 64978,“'66‘400

' Subscquenlto the féi}i smn : oftheRegmnalPlan,the “Cuirrent Status ofthe Pr“ojé"c'i_i‘:""’.;.,ddes:-"“

" identify & nivmbier of performance ctiteria that were carried dut; includirig: conformance teviews

.. completed by the Regional Water Planning Comsission, 2 Record 6f Decision issued or the EIS; " -
.= Special: Permit issued: by: the County, a Utility Environmental. Protection Adt (UEPA) petmiit -
. issued by the'Public Utility Commission; easements and rights 'of way weré| obtdinéd and the . -

. drilling of seven wells,, You also state that a final report, the archeological survey,.is-due later.. .- . -

7.1 -‘From the foregoing history it is evidént that in 1997, the County contemplated the Project .
- .-0s & polential. water source.for the North- Valleys, and considered future implementation of the BRI
. - Project subject to Tater-met performance criteria. As you demonstrate in your-response, many . -
- activities ‘were carried out laying the groundwork for the Project until the ecanomic slowdown .. .
. -begioning inor around 2008, - - o oo T

2. Discnssion of invoices
« - You submitted a number of invoices for attorney’s fecs, which your response states were..
. -incurred from. meetings with Washoe County commissioners and meetings with representatives
of the Washoe County District Attorney’s Office to develop an appropriafc agreement for -
Washoe County to obtain the Project,! While you state that ultimately an agreement was not
reached with the County, the attorney’s fees which were incurred appear to support the portions
of the Regional Water Management Plan that formal discussions between the| County and you -
would occur concerning the potential terms of an agteement to implement the Pioject.
‘ As well, the consultant fees paid to Robert Williams to draft a letter of support regarding
. the FEIS demonstrates new efforts toward project milestones, : ‘

However, 1 find that the invoices for professional accounting and| tax preparation

. setvices, and annual Secretary of State filing fees, do not help demonstrate the steady application
- of effort to perfect the application. Rather, invoices for professional accounting and tax
preparation services, annual Secretary of State filing fees are indicative of revolving
‘administrative fees incurred by Intermountain Water Supply, ‘

! You later clarified that the attorney’s fees were incurred by Rew Goodenew, of Parsons, Behle
& Laltimer.
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" BRIAN SANDOVAL - . 5T T - i HIODROZOOEE - ..
AL e Ll e Director
_ | el JABONKING, PE.
Stafe Engineer -

' 'DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
-~ DIVISION OF WATER RESOURCES =~ | =
L 901 SouthStewsit Street, Sufte 2002
¢ .. Carson City, Nevada 89701-5250
. {775) 684-2800 » Fox (775) 684-2811 -
o ©-httpy//waternvgoy . 0
- June 15,2015 -

~* Intermountain Water Supply
 Robert W. Marshall

625 Onyo Way

" Sparks, NV 89441

RE: Permit(s) 64977, 64978, 66400, 73428, and 73430

. - " This is to inform you that the Application for Extension of Time has been granted to
February 11, 2016, with the provision that no further extensions will be granted for the filing of

~ Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533,380, 533,390 and 533.410,

Please be advised that the permittee is responsible for notifying the State Engincer’s
. Office'of any address change. Furthermore, when multiple addresses are used by the applicant or ,
- agent, the required legal notices will be sent to the latest address of record ahd not to earlier o
addresses unless proper written notification from the applicant or agent directs otherwise.

Should you have any questions regarding this notification please contact e at (775) 684- -
2807. '

Sincerely,

Colette Easter
Water Resource Specialist [
CE/Ir
ce:  TEC Civil Engineering Consultants (email) (All Permits)
Turnipseed Engineering, Ltd, (email) (Permits 73428 and 73430 only)
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1ne¢r§:6:g'aiﬁ‘-a?{{ S

& ‘:“:prewousty &

,ﬂ{m the: SEV:

‘ordS from thej S
d by W1lbum- S

rion is located °

‘ f'upon lebum Ranch land Addinonally, the apphc:mt understands that the 1ssuauce of a wute'-“"r?u"f
: r1ght pemnt docs not grant the upphcant any nghts of mgress or egrcss to the pro 'osed pmnt of S _‘; S
i dlvursmn By Ierter dated Dccember 8, 2003, thc applicaiit 1ndxcated that it would try o

.negotiate access w:th the landowner or exerclse nghts of condemnation.” A
_ Smce that hmc, the apphcant has dnlied f‘our test wells in lowar Dry VaiIe where access,‘ ” ,
i avmlable The apphcant has advised the Ofﬁcc of the State Engmeer ihat upo' approval of.' .' o
:;change Apphcat!on 69664 the applzcant will filo an addltional apphcahon to chan e the point of
diversion to an' exxstmg test well site, The apphcant further suggestcd that any appmval of
. _Apphcatmn 69664 be conditioned upon. ﬁhng such’ apphcatmn wluch would render the access .
| 1ssue at the proposed pomt of dwerslon of Apphcatlon 69664 moot o L S
| Water nght penmts arc lssued under 8 set of terms arid conditlons that ﬁlrthexf dcfim:: %he § =

manner m Wthh water can be appropnated for a benefi cwl use.. One of the Jmost cohnnon _

‘condmons placed on & permit is a provision that the 1ssuance of‘ the pemnt does not grant the

. pemnttee Bpress or ingress to thc permitted point of dnvers;on Agcess to a water source wh1ch_ .
‘is located upon pnvate land not controlled by ‘the applicant, must be obtained through
undemtandmgs and agreements between the pames or some other legal method. | Prior to the
approval of a water right penmt it must be determined that there is a reasonable ex ectatlon that
the water requestcd for appropriation will be placed to its proposed beneficial use. An

examination of the land ownership records shows that the applicant doas not own or contro} the

land at the proposed point of dlvcrsmn However, the applicant has requested that dny approval .

! See, Office of the Washoe County Assessor Real Property Assessment Data and Assessor’s Map, December 6,
2005, within File No. 69664, official records in the Office of the State Engineet,
» Intermountain Plpelme Ltd, letter to State Engineer, December 8, 2003, within Flle No, 69664, bfficial
records in the Office of the State Engineer.
! Seg, Intermountain Pipeline, Ltd. letter to State Bupineer, Oclober 3, 2005 within File No. 65664, official records

in the Office of the State Enginger.
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B approved for an mtersbasm transfer of water thh thc pomt of dwersmn in Dr"

,;.'Pages'" L

B ;‘of Apphcatron 69664 be condmonod upon the access 1ssue bomg resolved

- ,‘}..‘;mducated that tho rssue w:ll ‘be resolved through nego'"tmg acccss wrth;“_f":_'f" dow

condemnatiOn, or the ﬁlmg of an addmonal change apphcah(m to a’ proposed." it of di

' "wherc lhcro IS Iega! acceSS _ ‘ e P
) The State Engmcer ﬁnds that thc 1ssuo of access lo fhe proposed pomt oi

i ‘zcombmed duty of Perrmts 64977, 64978 and 66400 not' m exeeed 2 995 afa P

-‘_‘r.place of‘ use i Lemmon Valley In approvmg Permlt 64978 thie State Bn
: ‘detennmation that Permit 64978 complied: wrth the prov1s;0ns of NRS § 533 3

' 69654 does | not seek an addrtronal appropnatron of watcr only a chango m the p

of an cxlstmg water nght perrmt within Dry Valley,” .

' The Statc Engmoer finds that the issues related to watcr avmiablhty
,transfor have been settled with the i rssuance of Perniit 64978 and wﬂl not be rey
of dWcrsnon change as proposed under Apphcatron 69664
A dotenmnanon was made, after a0 exammatlon of the records of‘ the Of

| - Engmeer, that there is only one additional ‘water nght permlt proof or clai
proposed underground water source within the Dry Valley Hydrographrc Basin

_‘ apphcant‘s permits. This is a certificated water nght for irrigation and domesti
~ duty not to exceed 25.60 afa. The permit fumber is Permit 28097, Certificate
current owner of record is shown as John G. Lenz.® It should bé noted that M. 1.
as a protestant to Application 69664, Additionally, the applicant has indicaté

!

Evidence submitted by the applicant indicates that there will not be a

currently only one house in Dry Valley utilizing an underground domestic water

lowering of the water table in the vicinity of the proposed point of diversion,”

s Nevada Division of Watcr Resources, Water Rights Database Special Hydrographiz Abstract, D

® See, Intermountain Pipeling, Ltd. letter to State Enginesr, October 3, 2005, within File No. 69664

m the Office of the Siate Engineer,
" See, Memotandum, nfermountain Water Stipply ~ Dry Valley Test Wells,
9, 2005, within Filc No. 69664, official records in the Office of the State Engineer,

Smith, Dwight L., P.E,,

: esoived through the: cond1tmn1ng of ; any approval of Apphcatxon 59664 g _

ormzt 64978 w,,s‘_-r: L
y Valley and the}‘_ B
incer mﬂdﬁ;ihe -
70. Application -

omt of diversion e L

sited for ar]ﬁoin‘r .

ficé of the'S taf'o _‘
M ﬁlod‘for' the
exclusive of the
c purposos ata
10521 and the
enz is not listed
ed that there is-
pply.®
unreasonable

cember 7, 2005,
, official records

&

R.G,, September

n

and interbasin -
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8 . Nevada water law does not prevent ihe grantmg of permns 1o apphc nts later in ti

‘lf-"Stafe Engmet:r the authonty to lmut or pro]ulnt the pu.lnpmg 6fwater at the prop" ol sit .

The State Engmeer ﬁnds that protechons exlst wnhm Lhe Nevada water law to~ lroltect;';

N ‘-domestw well owners and exjstmg ‘water rlght holdcrs froman “unireasonabia Imiiérihg of the:'-{f'* i
' _‘water table, should such 1mpacts oceur as'a’ result of pumpmg waler at the praposed weii stte : _

. The State Enginecr further ﬁnds that none of thc prote.stants currently hold water nghts in the . ;_ .

- Dry Valley Hydrographxc Basin,

3 CONCLQSI'DNS“_‘ |
_The State Engmeer has jurisdiction over the parties and the subject matfer of this action
. _and detarmmatmn L e ST |
' The State Engmeer is prohlblted by law from grantmg a changc apphcatxcn to apprdbriatq S
- the public waters where:'® '

there isno unappropnated water at the proposed source

the proposed use or change conflicts with existing rights; .. . '
‘the proposed use or change conflicts with protectible interests in |existing
domestic wells as set forth in NRS § 533.024: or

the proposed use or change threatens to prove detrimental to the public
mterast

v ow

¢ , NRS § 534110 (5),
* NRS chapters 533 and 534,
' NRS § §33.370 (4).
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-ami wﬂi not t:onﬂ:ot w:th protcctlblc mtercsts in extstlng domestlo wells

K Thc Statc Engmeer concludes that Applicataon' 69664 wdl not confhct wu:h cx1stmg nghts,

The protost issubs: regardmg dceess to the proposed pomt of dtversaon can bo resolved by -

:;condtttomng the approvat of any permxt that mny ‘be tssued unclor Apphcatmn
- the State Engmeor concludes that e proposcd change m point of dzvcrsaon wt
: provc demmentai to the pubhc mterest ‘ '
Thc State Engmeer concludes that none of‘ the protestants to Apphca

69664; therefore, E

1 not threaton o R

fion 69664 hold } :

o exzstmg underground water nghts thhm thc Dry Va!ley Hydrographtc Basm ‘ciﬂ. Sl

Apphcunon 69664 requests a ohange in the pomt ot‘ dwerswn of an exxmng water rtght - _
_ -pcrmn issued by the State Engmeer under Permtt 64978. The State Engmeer concludos that the - -

~protest issues regardmg the inter-basin. transfer of water and water avatlabllsty were s.éitlédiby' the_ y

. issuance of Permit 64978: thercfore, those protest i rssues are dtsn‘nssed

RULING

“The protes'ts to Apphcatzon 69664 are hereby overruled and the application is approtrcd :

subject to:
1. Existing water rights;
2. Payment of the statutory permit fee;

3. Permit tertns and conditions.

periodofup

AP plicantmust:

1Ange apphqatmn Hto:
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. 901§ Stewart §t..
.. Canson City, NV 9701 5250

Urited States Department of the Interior

- C‘arson City Field Ofﬁcc T
o 5665 Morgin Mitl Road;
I Carsun City, Nevaga: 89701
' hltpjiwww fv.bim, gov .

= fmv]ff?fgiigg‘pﬁ -

4 L_Neva_cia Dmsmn of Water Resources ' e
CAtiny -:‘HUghiRlcm State: Engmeer T
t., Ste: 2002,

. ‘}i‘Deaer R1cc1 e

L On December 12 2005 Tern Knutson ofn my staff and T'miet. wnth J ason King;
" and Richard Felling, of your staff, to.discuss.the North Valleys: R:ght&-«af 7
" Environméntal Impact Statément - Fish Springs Ranch and Intzrmountain -
o Appendlx D-of this Final EIS is a document called Recommended Water Reso R
and Mcmagement Plan for:Future Pumpmg in Honey Lake Valley, Dry Va?lig: and Bedell Flat, -~
as:developed-and =~ -
recominiended “in- coordination with -the ‘Cooperating - ‘Agencies for the. RIS and | for your-.
Fish. &__Wlldhfe R
y Depot; Pyramid *
Water Resources; ~ .
nty, NV; Truckee -
rp'o'rt Authority of

. 'Navada {(Plan). “As was discussed in the’ meetmg in December, this Plan

consideration.: The Cooperatmg Agencies for the North Valleys EIS are: U.S.

-Service; U8 Burcau of Indian Affairs; U.S. Geological Survey; Sietra Arm

 Lake-Paiute- Tnbe ‘Susanville Indian Rancheria; Califorhia Department of

... . California Department ‘of Fish and Game;. Lassen County,- CA; Washoe-Coy
. Meadows Water-Authority; Truckee Meadows Regional Planmng Agency, Ai
| ‘Washoe County. Cny of Reno, and City of Sparks. :

. Thé Final EIS ias releaSed to the public on November 10 2005 and thc‘cdrm
© on Deccmber 30, 2005. A total of 13 comment letters were received and sev

. Lassen County; California Water Resources; Pyramid Lake Paiute Tribe;

- -Rancheria; and Truckee Meadows Regional Planning Agency). "All but ong
letters from the Cooperating Agencies contained revisions for the/Plan. Attac
Plan incorporating all comments received from the Cooperating Agencies.

The BLM Carson City Field Office strongly urges the. implementation of the
stated in NRS 534.250(5.) “The State Engineer shall require the holder of a
the operation of the project and the effect of the project on usets of land and ¢
the area of hydrologic effect of the project. In determining any monitoring
State Engineer shall cooperate with all government entities which regulate or
the quality of water,” As described in the document, the BLM would not ¢

s of the comrtient

attached Plan, As
pernit to monitor
sther water within
requirements, the
monitor, or hoth,
ke a lead role in

implementing the Plan but would be happy to help or facilitate in any other way needed, Please
notify this office of any decisions you make in this matter. The record of decisions (RODs} for

Robert Martmez [
ay. Projects Fmal R
ater: . Included in . .
wrces Monitoring -~

ment period ended
en of those letters ...
were from Coopetating Agencies (BIA-Western Nevada Agency and WesterA Regional Office; ~
Susanville Indian -

hed is the revised
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: . S _\.-month

- ': - Army Depot; Pyramid Lake Paiute Tribe; Susanville Indian Rancheria; Calif

SE both thc Flsh Spnngs Ranch and Intermountam Water PTOJECtS shouId be 1ssued w1thm the ‘next:

youf oryourconmderatlon in revzewof ‘this document; “If you have any questions
eithermyself at 885-6000 or Terri Knutson at §85-6156. "--. w0 oo 2

pleasfej

‘-.Vf_*j’Carson Cny Fr 1d Offme

*Enclosure Revzsed Recommended Warer Resources Momranng and M agemenl Plan for‘:if'-:f'.:: g
‘.Future Pumpmg in Haney Lake Valley, Dry Va!ley, and Bedelt Fiar, Nevada | 7- e

s ;Cc U S Fish & Wﬂdllfe Semce Us. Burcau of: Inchan Affalrs, U. S Geolo ical Survey, Sxerra S
rmia Department of * =
‘Water ‘Resources; Califomia Department of Fish and Game; Lassci Cobnty, CA; Washoe © °
- County, NV; Truckee Meadows Water Authority; Truckee Meadows Regional Plarming"Agency;" o
- Airport- Authority of Washoe County; City of Reno; and City of Sparks, -
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"¢ and management  activities of water resources: and-related potential jmpacts ‘dué-to-
‘ g:.deveiopment of groundwater résources: in eastern’ Honey Lake Va!ley,

"- - Springs: Ranch “and Intermountiin’ Water Supp!y (Proponents) “an

REVISED

RECOMMENDEDWATER... OURCES'M
el MANAGEM N LA g

) FOR FUTURE PUMPING N'HONEY: LAKE VAL
* 'DRY VALLEY, AND BEDELL FEAT; NEVADA |
_. NORTH VALLEYS RIGHTS-OF-WAY: PRO}ECTW o

(Submltted 16, the Nevada State Engineer)'i:j-

' "“ffé'The purpose of this Momtormg‘and ManagementPian (Plan)‘ seribe monitoring

Dry Valiay, and.
-Way.

- Bedell .Flat - associated -with - the. proposed North Valleys : Rights-o

Projects:; . .

. (Projects): This.Plan.applies to proposed. groundwater extraction: ratég of up to 8, 000 vl

_acre-feet per year. (affyr) in eastern Honey Lake Valley, 2,000 affyr in’[ |
' 500 affyr in Bedell Flat. The groundwater would be extracted from: thesé valleys by Fish @ -~
“'conveyed via' -

o ,"pipellnes to the North Valleys Planning Area in'Washge- ‘County, Nevada, and also” be .

© subject to water r|ght appropriations from the Nevada State Englnear and: conformance
with Nevada State law concerning adverse impacts to public resources. This Planis. .
'prepared to” cover both’ Proponents; site-specific proposed monitoring activitles are = .
- presented In Attachment A (Honey Lake Valley), Attachment B (E)ry Va!ley). and-
' .AttachmentC(BedeH Flat) A

It should be recogmzed that this récomimended Plan was Encluded in the| Final EIS (FEIS)
due ‘to the lack: of concurrence  between Cooperating - Agencies 'and the Project = -
Proponents regarding the adequacy of existing data and hydrologic evaluations =
{contained in the FEIS) to substantiate sustainable annual groundwater extraction levels

in the Projer.t areas. This Plan s intended to provide the necessary data, provide an
early ‘warning capability and provide safeguards for responsible management of the-" ‘

. water resources,

'Along with the U S. Bureau of Land Management (BLM) as Jead agency, the following
groups are cooperating agencles for the North Valleys Rights-of-Way Projects EIS: U.S.
‘Geologlcal Survey (USGS); U.S. Fish and Wildlife Service (USFWS); LLS. Bureau of Indian
Affairs (BIA); Pyramid Lake Patute Tribe; Sierra Army Depot; California Department of
Water Resources; California Department of Fish and Game; Washoe County, Nevada;
Lassen County, California; Truckee Meadows Water Authority; Trugkee Meadows
Regional Planning Agency; City of Reno; City of Sparks; Airport Authority of Washoe
County; and Susanville Indian Rancheria, This group herefnafter |s refelt'red to as the
“Cooperating Agencies”. Because the two project Proponents would eventually be
replaced by a local area water purveyor, this potential purveyor should also become 3
“Cooperating Agency".

5/212006 | | J A2 342

E ROA 2257

I )

ry Valley, and .-



JA2343

SE ROA 2258



JA2344

SE ROA 2259



JA2345

SE ROA 2260



| "}'Eievat on-Control .

| :'Monitormg Sprmgs and Riparian Areas o |

Woater Quality

-Ground surface and measurmg point e!evatlons shouid b _,'establishei
: 'Tgrade GPS instrumentation at produttion and mon:toring wells used
* ' 'Plan. Elevations for surface water and: spring monitoring. Locauons
.‘established The_common datum would allow 2 comparatlve base f
~assoclated’ data; including the possibility ‘of. l:he occurrence. of subs
: groundwater extractlon T P

7 ‘_AII eievation measurements w0U|d be added to the pro;ect databas.
- project data : :

'_j'SeEected springs and associated rsparfan areas couId be momtored

“Bedell Flat (Attachment €), and some surrounding valleys that may

_ groundwater’ extraction (e.g., Smoke Creek Desert). Monitoring F

" measuring flow rate ‘and photondocumenting general  site ¢4

_ attachments for proposed site-specific monitoring activities). Flow ca
“for low flow conditions or where flow is diffuse on the ground surfa
frequency may be reduced later as recommended by the TAC to se
-annually.

~ extraction. Monitoring data may be recorded using a standard format
each monltoring event,

ona regu!ar ha5|s. reﬂectmg the momtorfng mterva! chosen

basis located. in Honey Lake Valley (Attachment A), Dry Valley (At

1 usung surve
as. part: of. thls;-,

be affected by

nditions. (see
n be estimated
ce, Monitoring
mi-annuaﬂy‘ or

Initiation of monitor;ng for springs and riparian areas could commetice as soon as

possible, recognizing the desire to obtain baseline data prior ta

groundwater
to be used for

oduction and

Groundwater quality samples may be collected from selected pr:

monitoring wells and analyzed by a laboratory for major lons, trace el

51212006

ments, and/or
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