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March 14, 2014

[ritcrtnounlain Water Supply

Robert W. Marshall
625 Onyo Way

Sparks, NV 89441 /

RE: Permits 64977, 64978, 66400, 73428, 73429, 73430 and 74327

This is to inform you that the Application for Extension of Time has been granted to
February 11. 2015. with the provision that no further extensions will be granted for Proof of
Completion and Proof of Beneficial Use except for good cause shown as provided under NRS
533.380, 533.390 and 533.410.

I

Please be advised that the permittee is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant or
agent, the required legal notices will be sent to the latest address of record rnd not to earlier
addresses unless proper written notification from the applicant or agent directs o herwise.

Should you have any questions regarding this notification please contact me at (775) 684
2842 or smcdaniel@water.nv.gov,

Sincerely,

«
01

Shannon McDaniel

Water Resource Specialist I

SM/dl

TEC Civil Engineering Consultantscc:
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DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-52B0

(778) 684-2800 • Fax (776) 084-2811

(800) 992-0900
(In Nevada Only) . . ' "

http://water.nv.gov

PINAL NOTICEFINAL NOTICE February 13, 2015

Intermountain Water Supply . 	
Robert W. Marshall
625 Onyo Way

Sparks, NV 89441

Certified Mail No. 71067808063000585965

Re: Final Notice for Permit 64977, 64978, 66400, 73428, 73429, 73430 and 74227

The provisions of your above referenced permit to appropriate waters of the State of Nevada require you to
file a Proof of Completion and Proof of Beneficial Use on or before February 11, 2015.

Our records indicate that you have not filed the required proof(s) and your permit is i a danger of
cancellation unless the proof(s) or an application for an extension of time aiong with the appropriate filing fee(s) .
with which to File the required proof(s) is/are received and filed with the State Engineer within thirty (30) days of
the date of this final certified notice, . ...

m Per NUS 533.390 and/or 533,410, if the required proof or extension of time is no : received within
thirty (30) days after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer's Office of any address
change, Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices will be
sent to the latest address of record and not to earlier addresses unless proper written notification from the applicant
or agent directs otherwise.

If there are any questions regarding this notice please contact our office at (775) 684-2800.

jw

cc: TEC Civil Engineering Consultants (email)- All Permits
Turnipseed Engineering, Ltd, (email)- Permits 73428, 73429 73430 and 74327 Only

Schedule of Fees:

Fee for filing Proof of Completion - $60
Fee for filing Proof of Beneficial Use - $60
Fee for filing Request for Extension of Time - $120

SE ROA 2334
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BEFORE THE STATE ENGINEER OF THE STATE OF NEVADA P | L B D

APPLICATION FOR EXTENSION OF Ti ccd \ 9 HW5
. | OFFICE . :

	 	

74327 FILED TO APPROPRIATE/CHANGE THE WATERS OF

7

Owner ofRecord Intermountain Water Supply, Lid.
:

fN THE MATTER OF PERMIT NO.

underground

(Name ofstream, take, spring, 'underground or other source)

THIS APPLICATION IS RESPECTFULLY SUBMITTED,

, [he . ' Ageti

, ' Permittee o Agent

who after being duly sworn and answering to the best of their knowledge the following questions in compliance will the requirements as set forth in
the permit terms:

1, Docs this permit have multiple owners? Q Yes [/] No (Check the appropriate box)

21 If "Yci" on question I, is checked, is this request for an extension of time submitted on behalf of all the Owners?

O Yes d (Check the appropriate box) 1

3, If "No" on quCstion2 is checked, on whose behalf is this extension being filed?

Comes now Robert W. Marshall

f :

4. How much time is needed to construct the works ofdiversion or place the water to beneficial use? Ten (LO)ycari .

Total to date? 82,568,222,43

within which to comply with die provisions for filing the

5, What is the expenditure on the project tinder this permit? Last year? $17,573,43

6. The permittee requests an extension of lime for 1 year
		 ™ ——

' . (Not to exceed 1 year)

(Proof of completion of work and/or Proof ofbeneficial use)

7 , Describe progress nwde during the last year and explain in detail why this request fur an extenslo n of time is being submitted (See Instructions on
back. Use additional pages ifnecessary) : . ,

The economy has not improved at all this past year. There is no growth occurring in the area of beneficial use. We have continued maintenance of
the project by installing new caps on artesian flows to prevent waste. We have continued monitoring activities with Interflow Hydrology with
continuous flow recording meters on the surface water. We have drastically reduced the price of the Project and tavc been actively working with
potential investors to finance or purchase the project. , , ... .

proof ofcompletion and proof of beneficial use

Signed
State of Nevada

County of Washoe

Permi tee OfAgtm^ " 7
*pi-l —TT-- j

^ Til \
Street Ad iressloj(PO^<^ pfT~

M CO
City, Slate, ZlE.CodTS fTT

ft

	

Address 625 Onyo Way

Sparks, NV 894! JSubscribed and sworn to before me on February 19, 20 1 5

Phone (775)4254161by Robert W. Marshaii i£l
r,v<:

; aC/I

o A?
,yl,r ...	-L

E-mail

Na

&
7 <"">ni»iinitii.i„i„u„Jii„m„„|„|l,				

kathysouviron i
iUM^J NotBfV Publ'c * S,ata 01 fJ°wda I

• 		 		 	
$120 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT

Signature ofNotary Public Required
I V

£ S8?
%

-V !Revised 07/13 - ext„app
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Division of Water Resources

Receipt for Payment
0*0/

Mm sy
i> l'|' .1^

Intermountaln Water Supply Ltd

625 Onyo Way

Spanish Springs, NV 89441

Check 35°2

Check Date! 2/19/2015

Date Received i 2/19/2015

Receipt#: A575 .

Invoice # . Fee Type/Fee. desc . ; NotesAmount Permit#

• " ; ' . ' ' . •

$120,00 74327

FY .

2015 Covers Ext No's
64977, 64978,
66400, 67037, .
73428, 73429, 73430
aid 74327

- Extensions

Check Total: $960.00

2/20/2015 25

SE ROA 2336
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v-v.-V

r /itterMounfatu
l,v • . -M'«»crAi|vJy .

62S Onyo Uty
|.: Spnniih Spring!, NV £944 J

May 26, 2015

' (773)'473*it61
(775; <75-fJ27 Hf .

(VViJf rtvl . • • . . .. - • . .

Kristen Geddes
Chief, Hearings Section
State of Nevada Division of Water Resources
901 S. Stewart St., Suite 2002
Carson City, NV 89701

Re: Extension of Time: Permit

Dear Ms. Geddes:

In my letter of March 12, 2015 with respect to the above permit. I enclosed
statements from Parsons, Behlc & Latimer law firm. To clarify none of these
statements included any of my time. These were bills I paid for time spent by firm
personnel, other than me. Most of the time was billed by Rcw Goodenow, a partner
with the firm for appearances before the County Commission or for meetings with the
District Attorneys' Office.

I have NEVER billed any of my time to this project during the 20± years 1 have
worked on it.

I trust this letter clarifies any questions that there may have been on this point.

Please place a copy of this letter in the file for each Intermountain Water Supply
Ltd. Permit involved in the Project. The Permit numbers include Permi s 64977, 64978,
66400, 72700, 73428, 73429, 73430, 74327, 66873, 73048, and 67037, 1 am enclosing
copies for your convenience.

. Sincerely,

INTERMOUNTAIN WATER SUPPLY

By:

.obert W. Marehal anggcrSfi

sS fn
X ~<

£ S3 %.x. co m
i

:u -V
w ; m
a c?

-n ca
o *~i

mRWM/ks

Enclosures
cc: Jason King, P.E, m

O

4&27-3643-6.260

SE ROA 2337
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STATE OF NEVADA
LEODROZDOFF

Director
- s. v"BRIAN SANDOVAL

Coiternor - ' ' W,

JASON KINO, MS.
State Engineer. .

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES

901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250

(773) 684-2800 • Fax (775) 684-2811
httfe//ffat«r.ny.goV

. -

June 4, 2015

Robert W. Marshall

Interrnountain Water Supply, Ltd.
625 Onyo Way .
Sparks, Nevada 89441

Re: Applications for Extension ofTime concerning Permits 72700, 64977, 64978,
66400, 73428, 73429, 73430 and 74327

Dear Mr. Marshall:

On March 12, 2015, you responded to the request for evidence concerning the extension
of time filed concerning Permit 72700, Given the similarity of information stated on the request
for extension of time concerning Permit 72700, and Permits 64977, 64978, 6640 3, 73428, 73429,
73430 and 74327, this response applies equally to all of the listed Permits {i.e., " he Project"),

Pursuant to NRS § 533,380(3) an application for the extension must. in all cases be
accompanied by proof and evidence of the reasonable diligence with which the applicant is
pursuing the perfection of the application. The measure of reasonable diligerce is the steady
application of effort to perfect the application in a reasonably expedient and efficient manner
under all the facts and circumstances. NRS § 533.380(6). Further, when a project or integrated
system is composed of several features, work on one feature of the project or system may be
considered in finding that reasonable diligence has been shown in the development of water
rights for all features of the entire project or system. Id,

In addition, in requests for extensions on permits for municipal use on any land referred
to in NRS § 533,380(l)(b), or for any use which may be served by a county, city, town, public
water district or public water company, requests an extension of time to apply the water to a
beneficial use, the State Engineer shall also consider: 1

(a) Whether the holder has shown good cause for not having made a
complete application of the water to a beneficial use;

SE ROA 2338
JA2423
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73428, 73429, 73430 and 74327,

Page 2

(b) The number of parcels and commercial or residential units which are
contained in or planned for the land being developed or the area being served by
the county, city, town, public water district or public water company; .

(c) Any economic conditions which affect the ability of the holder to
make a complete application of the water to a beneficial use;

(d) Any delays in the development of the land or the area being served by
the county, city, town,: public water district or public water company which were
caused by unanticipated natural conditions; and

. (e) The period contemplated in the; . :
(1) Plan for the development of a project approved by the local

government pursuant to NRS 278.010 to 278.460, inclusive; or :
(2) Plan for the development of a planned unit development

recorded pursuant to chapter 278A of NRS,
^ if any, for completing the development of the land.

Your response included a written response, copies of the amendment to the Washoe
County Regional Water Management Plan to Include the North Valley Strategy, Regional Water
Planning Commission Minutes, a written Current Status of the Project, and vakious invoices for
legal fees, consultant and professional fees, accountant fees and secretary of state fees. I have
considered the evidence you submitted concerning the extension request and a discussion of my
opinion concerning the evidence submitted as it relates to the extension request follows below.

1, Discussion of Amendment to the Regional Water Management Plan and Current Status of
the Project

The Amendment to the Regional Water Management Plan to Include the North Valley
Strategy (1995-2015), which was adopted March 31, 1997, identified four water supply ;
alternatives, one of which Included the Warm Springs Importation Project ("Pre ject"). Although
the Project was briefly described, the Plan Amendment makes clear that the County sought to
pursue multiple projects simultaneously in order to maximize flexibility, tc provide greater
competitive position among negotiations with project proponents, and to secure a reliable water
supply system beyond 2015. Therefore, it was recommended that, among other potential
projects, your Project was to be aggressively pursued and implemented as needed and merited.
Specific activities of the Regional Plan to implement the strategy included entering into
agreements with project proponents to resolve remaining implementation issues and set
performance criteria for proving viability of the projects. If the projects met the performance
criteria, completed supporting technical analysis, submitted permit applications, prepared
environmental documentation, completed preliminary engineering design, then he county would
initiate formal discussions with project proponents to establish potential terms o ' an agreement to
implement each project. Based on the results of these activities the County was to implement
either the Project or the Green Gulch Project, or both.

:

!

SE ROA 2339
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fee: Applications for Extension of Time concerning Permits 72700, 64977, 6*978, 66400,
/ 73428, 73429, 73430 and 74327

; Page 3

, Subsequent to the revision of the Regional Plan, the "Current Status o the Project" does
identify a number of performance criteria that, were carried out, including: cor formance reviews .
completed by the Regional Water Planning Commission, a Record of Decision issued on the HIS,

\ Special Permit issued by the County, a Utility Environmental Protection A:t (UEPA) permit
; . issued by the Public Utility Commission, easements and rights, of way were obtained and the ;

drilling of seven wells. You also state that a final report, the, archeologieal s irvey, is due later
this year. A V/';:' 'V.;. :V .. , ... v; :;:r- ' •V ; :

From the foregoing history it is evident that in 1997, the County contemplated the Project
as a potential water source for the North Valleys, and considered future implementation of the
Project subject to later-met performance criteria. As you demonstrate in yot r response, many .
activities were carried out laying the groundwork: for the Project until ;the economic slowdown i
beginning in or around 2008, : ::

2. Discussion of invoices •, v ' ' v>

You submitted a number of invoices for attorney's fees, which your response states were
incurred from meetings with Washoe County commissioners and meetings wish representatives
of the Washoe County District Attorney's Office to develop an appropriate agreement for
Washoe County to obtain the Project.1 While you state that ultimately an agreement was not
reached with the County, the attorney's fees which were incurred appear to support the portions
of the Regional Water Management Plan that formal discussions between the County and you
would occur concerning the potential terms of an agreement to implement the Project, .

As well, the consultant fees paid to Robert Williams to draft a letter of support regarding
the FEIS demonstrates new efforts toward project milestones. .

However, 1 find that the invoices for professional accounting and tax preparation
services, and annual Secretary of State filing fees, do not help demonstrate the steady application
of effort to perfect tire application. Rather, invoices for professional accounting and tax
preparation services, annual Secretary of State filing fees are indicative of revolving ,
administrative fees incurred by Iiitermouutain Water Supply.

i You later clarified that the attorney's fees were incurred by Rew Goodenew, of Parsons, Behle
8c Lattlmer,

SE ROA 2340
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Re: Applications for Extension ofTime concerning Pennits 72700, 64977, 64$ 78. 66400,
73428, 73429, 73430 and 74327

Page 4

Application ofBacker.
' • .... -

3.

. I decline at this time to apply the anti-speculation doctrine of the Backer d ecision to deny .
the extensions on the basis of speculation, I would note, however, that the applications tor
extensions. of; time filed since. 2011 have indicated you are seeking a huyei for tire project, i
Inasmuch as negotiations with the County were unfruitful at the end of 2014, the inability to
secure a buyer in future requests for extensions of time will not be considered good cause for
extensions of time. See Colorado River Water Conservation Dist. v, Wtdler Tunnel Water Co.,

. en* .... ., , • . . j. 1... r. : .1 .x..; . : ii

right to appropriate is for use, not merely for profit).

In considering NRS 533,380(4), I End good cause lor granting extensions on the
Project permits. The area to be served isLemmon Valley, whichhas existing developments with
cuirently little to no recharge. It is true that economic conditions have been poor in recent years
for which I have taken into consideration.

*

Notwithstanding that the extensions of time are being granted, please be advised that
further requests for extensions on peimits comprising the Project will be closely scrutinized to
ensure the statutory criteria for granting extensions of time are adhered to. In that vein, for any
future extensions of time filed regarding the Project, please submit evidence at the time the
request for extensions are filed, which demonstrates good cause supporting future extension
requests made pursuant to NRS 533.380 2

You will receive confirmation of the extension dates and new proof filing dates under
separate cover. If you have any questions regarding the foregoing please do not hesitate to
contact me.

Sincerely/

#

Jason Kiqg, P.E.
State Engineer

Chris Skinner, Sierra Pacific Industriescc:

2 This also applies to Permits 66873 and 73048 referenced in your response.

SE ROA 2341
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STATE OF NEVADA
LEO DR03D0FF

, Director

' JASON KING, P. E.
. State Engineer

BRIAN SANDOVAL . .
: . . Gouomor

frilPPi
rilC

•o.ft

m

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
:

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250
(775) 684-2800 • Fas (775) 684-2811

hUp://water.nv.gov

June 15, 2015
Intermountain Water. Supply
Robert W. Marshall
625 Onyo Way

Sparks, NV 89441 ;

RE: Pcrmit(s) 74327

This is to inform you that the Application for Extension of Time has been granted to
February 11, 2016, with the provision that no further extensions will be granted for the filing of
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533,380, 533.390 and 533.410.

Please be advised that the penuittee is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant or
agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses unless proper written notification from the applicant or agent directs otherwise,

Should you have any questions regarding this notification please contact me at (775) 684-
2807.

Sincerely,

Colette Easter
Water Resource Specialist 1

CE/lr

TEC Civil Engineering Consultants (email)
Turnipsecd Engineering, Ltd, (email)

cc;

i

SE ROA 2342
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1 4185

2 STEPHANIE KOETTING

CCR #2073

75 COURT STREET4

5 RENO, NEVADA

6

7 IN THE SECOND JUDICIAL DISTRICT COURT

8 IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE9

10 --oOo—

11 )SIERRA PACIFIC

INDUSTRIES, )
12 )

Plaintiff, )
13 ) Case No. CV15-01257

)vs .

14 ) Department 7

JASON KING, P.E., et al . , )
15 )

Defendants .

16

17

18

TRANSCRIPT OF PROCEEDINGS

19
ORAL ARGUMENTS

20
December 14, 2015

21

2:00 p.m.

22
Reno, Nevada

23

STEPHANIE KOETTING, CCR #207, RPR

Computer-Aided Transcription
Reported by:24

1

SE ROA 2343
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1 APPEARANCES :

For the Plaintiff:2

3 MCDONALD, CARANO, WILSON

By: DEBBIE LEONARD, ESQ.

100 West Liberty

Reno, Nevada
4

5

For the Defendant:6

OFFICE OF THE ATTORNEY GENERAL

By: MICHELINE FAIRBANK, ESQ.

100 N. Division

Carson City, Nevada

7

8

9 PARSONS, BEHLE & LATIMER

By: JOHN ZIMMERMAN, ESQ.

SO West Liberty

Reno, Nevada

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2
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RENO, NEVADA, December 14, 2015, 2:00 p.m.1

2

3 — oOo—

THE CLERK: Case number CV15-01257, Sierra Pacific4

5 Industries versus Jason King. Matter set for oral arguments.

Counsel, please state your appearance.6

MS. LEONARD: Debbie Leonard on behalf of7

petitioner Sierra Pacific Industries.8

MS. FAIRBANK: Micheline Fairbank on behalf of the9

Nevada State Engineer and Jason King.10

MR. ZIMMERMAN: John Zimmerman on behalf of the11

intervenor Intermountain Water Supply.

THE COURT : Anyone else want to weigh in? All

right. Thank you. Ms. Leonard.

12

13

14

MS. LEONARD: Thank you, your Honor. The matter

before the Court is a petition for judicial review of a State

Engineer decision issued on June 4th, 2015. And that

decision granted an additional extension of time to the

intervenor, Intermountain Water Supply, to prove a beneficial

use of 3,000 acre feet of underground water in Dry Valley.

The proposed use of the project is a water

15

16

'17

18

19

20

21

importation project into the Lemmon Valley area,

record before the Court shows clearly that the use is

In fact, Intermountain concedes that it's been

And the22

23

speculative .24

3

SE ROA 2345
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1 engaging in water speculation, because it has no intent to

2 itself put the water to beneficial use.

When granting the extensions, the State Engineer

4 violated Nevada's law that prohibits water speculation, and

5 the State Engineer failed to satisfy the requisite statutory

6 criteria. The State Engineer has no discretion to grant this

7 extension under this situation and should have denied the

3

extension and cancelled the permits.8

So what I'd like to do, and I think it would be

helpful to the Court, is I'd like to run through the time

line of how we got to where we are now.

9

10

11

In the raid 1990s, Washoe County was a municipal12

water purveyor and Lemmon Valley was within Washoe County

There was a water entity, water planning

13

service territory,

entity, called the Regional Water Planning Commission of

14

15

Washoe County that was created pursuant NRS Chapter 540A.

And the Regional Planning Commission of Washoe County

developed a water planning document for the time frame 1995

16

17

18

to 2015.19

In 1997, the Regional Water Planning Commission of

Washoe County amended its water planning document to add what

it called the North Valley Strategy and recommended to

aggressively pursue water importation projects, including

water importation from the Dry Valley area.

20

21

22

23

And also24

4

SE ROA 2346
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1 directed that the counties enter into agreements with the

2 project proponents to set performance criteria for proving

3 the viability of the projects.

So Intermountain started to file water rights

5 applications in Dry Valley around 1999. And from 2000 to

6 2008, the State Engineer granted Intermountain various

7 permits for a total of nearly 3,000 acre feet of water, and

8 this 3,000 acre feet constitutes the entire available water

9 as determined by the State Engineer from the Dry Valley

10 hydrographic basin.

4

Importantly, the permits under Nevada law are11

They require the permit holder to prove up

And that requires the construction of the

diversion works and actually putting the water to the use

that it was permitted for.

Intermountain has sought and received from the State Engineer

extensions of time to prove up beneficial use.

In the meantime, in 2007, the legislature passed a

new law, and that's SB 487, and we included that in the

conditional .12

beneficial use.13

14

So from 2005 to the present,15

16

17

"18

19

addendum to the materials that were provided. And,

importantly, this law repealed the general law found in NRS

Chapter 540A for the regional water planning by a Board of

County Commissioners, and the law was really focused on

Washoe County. And rather than have Washoe County be engaged

20

21

22

23

24

5
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1 in the water planning process, instead the legislation

2 created the Western Regional Water Commission and created the

3 Northern Nevada Water Planning Commission to provide

4 technical support .

So the Western Regional Water Commission was

6 tasked with creating a new water plan, which it did, and it

7 had to do that by 2011. And the legislation, importantly,

8 states that the former plan stays in effect until the new

9 plan is created and approved, at which time the old plan is

5

then superseded by the new plan.10

So the plan amendment on which the State Engineer11

relied in his June 4th, 2015 decision was no longer in effect12

at the time that the State Engineer granted the extension.

In their opposing briefs, the State Engineer contends that

Sierra Pacific somehow had some obligation to inform the

13

14

15

State Engineer with regard to what the law is.

the State Engineer's obligation is to know the law and to

apply it correctly.

We posit that16

17

18

So after the 2007 amendment, there was a company19

called vidler Water Company that constructed its own water

And this

20

importation project to serve Lemmon Valley.

Vidler financed its own

21

information is in the record,

project to the tune of somewhere near $100 million, built all

the infrastructure, got all the permits, got all the other

22

23

24

6
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1 entitlements and created a source of water to import into the

2 Lemmon Valley area.

So then at the end of 2014, three important things3

happen. First, that the Washoe County Department of Water4

5 Resources merged into the Truckee Meadows Water Authority.

and I'll refer to it as TMWA — so that TMWA wasSo that6

7 the surviving entity. In other words, as of December 31st,

8 2014, Washoe County was no longer in the business of

9 providing municipal water, and, therefore, would not be

10 buying any municipal water projects.

The second important thing that happened at the :11

end of 2014 was that Washoe County voted not to purchase

these water rights from Intermountain . Intermountain had

wanted the county to purchase the water rights as a, quote,

investment, which would be further water speculation. But

setting aside that issue, in the record, Intermountain said

it engaged in negotiations for Washoe County to buy the,

quote, project, but, in fact, those negotiations were to buy

the water rights, and Intermountain conceded in its own

information provided to the State Engineer that that effort

failed due to, quote, political considerations.

And, in fact, the record before the State Engineer

reflects that in volume 7, page 900 of the record on appeal

that the talks with Washoe County terminated in September of

12

13
i

14

15 i

16

17

18

19

20

21

22

23

24

7
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2014. So, in other words, Washoe County wasn't going to be a1

2 water purveyor anymore after December 31st, 2014. And after

3 September 2014, it was clear that Washoe County wasn't going

4 to be buying any of the water permits.

So the third important thing that happened at the

6 end of December 2014 was that Intermountain had its deadline

5

7 to prove up beneficial use of one of its permits, and this

8 was permit 72700, and its other permits, their deadlines were

9 in February of 2015.

But on December 18th, 2014, my client, Sierra

Pacific Industries, filed an objection to the State Engineer

saying you can't grant any more extensions, because it's

clear that there is no longer a — there ' s not going to be a

project, because the water purveyor is not going to be Washoe

County and that Sierra Pacific Industries — excuse me -

that Intermountain is engaging in water speculation.

So, thereafter, on June 4th, 2015, the State

Engineer granted the extensions, notwithstanding this

information regarding speculation,

the State Engineer relied on this 1997 North Valley Strategy

document that Intermountain had provided to the State

10

11

12

13

14

15

16

17

18

In support of that grant,19

20

21

Engineer. Saying that in 1997, the county had contemplated

this project as a potential water source for the North

22

23

Valleys .24

8
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Well, there's two problems with that. One is that1

2 the 1997 document was superseded and was no longer the

3 pertinent planning document. And the second problem was that

4 it was the county that contemplated it, but the county was no

5 longer a water purveyor for the area .

Also, in the June 4th, 2015 decision, the State

7 Engineer acknowledged that there was no agreement made with

8 Washoe County and that all negotiations were, quote,

9 unfruitful. In fact, the State Engineer noted that in the

10 materials provided by Intermountain to the State Engineer

11 since 2011, so for the last four years, that Intermountain

6

had been saying, we're looking for the buyer for these water

We're not going to finance the project on our own.

12

rights .

We can't finance the project on our own.

13

We have no14

We just wantintention to put the water to beneficial use.15

to sell the water.16

Notwithstanding this information, the State

Engineer declined, and using his language, at this time, end

quotes, to deny the applications based on the

Anti-Speculation Doctrine. And the State Engineer also said

in that June 4th, 2015 letter that he considered NRS 533.380,

17

18

19

20

21

subsection four, and found that there was good cause for the22

extensions .23

He did wag his finger towards the end24 THE COURT:

9
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1 of the letter saying that any further extensions will be

2 closely scrutinized.

MS. LEONARD: Well, be that3

When does the extension expire?4 THE COURT:

MS. LEONARD: On that permit, the extension would5

6 expire on December 18th.

THE COURT: This week?7

MS. LEONARD: This week. And then the others8

9 would expire in February. But the way, and I'm sure the

10 State Engineer can speak better to this, they would accept a

11 permit, an application for an extension and take months as it

12 did in this case to decide it. I mean, these extensions were

the ones that are at issue here were due in December13 due

of 2014, and the State Engineer didn't issue a decision until

And I would also note that this is something

that is capable of repetition and evading review.

So I don't think that this is something that the

Court should just say, oh, I'm not going to decide the issue,

because then my client will be in this endless quagmire of,

you know, the State Engineer delaying any potential

decisions .

14

June of 2015.15

16

17

18

19

20

21

With that time frame in mind, I'd like to just

And I think the first thing I

should start with is the standard of review, because the

22

turn to the legal arguments.23

24

10
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1 State Engineer contends that de novo review of the legal

2 issues is not appropriate here, and I submit that is simply

3 not true. There are a number of legal errors that are raised

4 here. One, the State Engineer failed to correctly apply NRS

533.380.5

For novation of transfers?6 THE COURT:

MS. LEONARD: No. This is 380, so this would be7

for an extension request.8

9 THE COURT: I see.

MS. LEONARD: There are certain criteria in there,

which I will discuss in a minute. The second legal error is

that the State Engineer failed to account for the passage of

SB 487, which rendered ineffective the 1997 amendment to the

regional plan on which the State Engineer relied.

And also that the State Engineer failed to apply

Nevada's prohibition against water speculation. Those are

all legal issues that are subject to de novo review by this

Court.

10

11

12

13

14

15

16

17

18

With regard to the matters that would be subject19

to an abuse of discretion or arbitrary and capricious review,

the issue would be that there would be no substantial

20

21

I will submit and I willevidence to support the decision.22

discuss in a moment that there's not substantial evidence of23

good cause, there's not substantial evidence of good faith24

11
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1 and reasonable diligence, and there's not substantial

evidence to support any of the NRS 533.380 factors.2

So let me turn to that issue and start with the3

4 statute itself, because the statute dictates the minimum

5 requirements that the State Engineer has to follow.

The State Engineer needs to find substantial

7 evidence that the proponent is acting in good faith with

8 reasonable diligence to, quote, perfect the application,

9 meaning to put the water to beneficial use, must show good

10 cause for failing to put the water to beneficial use, and

11 where in this case there's an interbasin transfer, there are

12 a number of other criteria that the statute requires the

13 State Engineer to look at. The number of parcels or

14 residential units to be served, any economic conditions that

15 prevented the water from being put to beneficial use, any

16 development delays caused by unanticipated natural

17 conditions, and the period of time that is contemplated in

"18 the regional plan for a development that is set to be served

6

by the water.19

Well, the June 4th, 2015 decision is quite clear

that the State Engineer didn't do the required analysis,

only made a conclusory statement that he considered the

factors, but there's nothing in the record to show that he

And a conclusory statement that he

20

He21

22

23

considered them.24

12
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considered them does not substitute for actual evidence .1

Now, why did he not show that he did the analysis?

3 Because he couldn't have possibly have looked at these

4 factors, because there is no development that is going to be

5 served by this project. The Lemmon Valley area is already

6 being served with municipal water. The Vidler Water project

7 is in place, and there's information in the record with

2

regard to that, and it's already serving the area.

The applications that, or excuse me, the extension

requests have never identified the area that they are going

to be serving, never identified a single parcel, a single

commercial unit, a single residential unit, any particular

development, because Intermountain doesn't own any of those

So as a matter of law, the statutory criteria are

8

9

10

11

12

13

things .14

not satisfied.15

Also, the record is clear that Intermountain does16

not itself plan to put the water to beneficial use and seeks

As a matter of law, speculation in

17

only to sell the water,

water cannot be considered good faith,

speculation does not constitute reasonable diligence to

perfect the application.

18

As a matter of law,19

20

21

So in response to our opening brief, Intermountain

indicated that it's expended certain sums of money in the

But those sums in the

22

23

past in advancement of this project.24

13
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1 past are now irrelevant where there is no project, there is

2 no municipal water purveyor that is going to use this

3 project. And it's clear from the record that the project

4 proponent has no intention to itself develop the project and

5 put the water to beneficial use. So that cannot be good

6 cause and it is also not reasonable diligence.

Intermountain relied on these amounts to suggest7

8 that the changing economic conditions or any economic

9 conditions that might have existed in the Washoe County area

10 since 2008 are something that the State Engineer should

consider .11

But looting at the information that was provided

by Intermountain and relied on by the State Engineer, the

economic conditions are only affecting whether Intermountain

is able to sell the water on speculation,

there's a certain development that didn't get built because

of the economic conditions .

12

13

14

It ' s not that15 I

16

It ' s that there 1 s nobody who17

That is not an economicwants to buy the water rights,

condition that can support an extension.

18

!
19

Also, as I mentioned, the 1997 planning document

on which the State Engineer relied was obsolete and was

20

21

So none of these elements, none of the factorssuperseded.

in NRS 533.380 are satisfied and there's simply not

22

23

substantial evidence to support them.24

14
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Now, I want to turn and talk a little bit about

2 the Anti-Speculation Doctrine, because in their answering

3 briefs, the State Engineer and Intermountain suggests that

4 the Anti-Speculation Doctrine does not apply to extensions,

5 it only applies to new applications. And that argument turns

6 Nevada water law entirely on its head.

It is clear in Nevada water law that there is a

1

7

8 requirement in order to perfect water rights, that an

9 applicant or a permit holder must put the water to beneficial

10 use. Beneficial use requires that there not be any water

11 speculation, because if you're speculating on water, you

12 can't put the water to beneficial use, which is precisely

13 what's occurring here.

There's nowhere for them to put the water to

beneficial use, because they're not trying to build a

They're trying to sell water rights, and that is

speculation, and it makes no sense that the State Engineer

can grant an application and once the project -- and once the

permit holder is holding a permit is then able to speculate

I mean, that just defies Nevada water law.

And this is shown in numerous places that we've

cited in the record, but particularly the State Engineer

himself, first of all, in the June 4th, 2015 decision,

acknowledged that the Anti-Speculation Doctrine applies to

14

15

16 project .

17

18

19

20 on water.

21

22

23

24

15
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Because he cites to the case of Bacher,extension requests .

B-a-c-h-e-r, and said, I'm just not going to apply that right

1

2

3 now at this time. But he clearly indicates that he knows the

4 Anti-Speculation Doctrine should be applied when somebody is

5 seeking an extension request.

Also, the State Engineer's own decisions, and

7 we've provided these in the addendum as well, particularly

8 ruling 6063, says that in the Bacher opinion, the Court

6

addressed absolute fundamentals of Nevada water law, such as

the right to use water for a beneficial use depends on a

party actually using the water.

Again, the State Engineer himself acknowledges

that is a fundamental of Nevada water law, that the person

who is holding the permit has to be able to put the water to

beneficial use themselves, and that is simply not the case

9

10

11

12

13

14

15

16 here .

Now, Bacher went on and said that the person can

have a contractual relationship with the water entity, but

Intermountain acknowledged in

the very materials provided to the State Engineer that the

negotiations with Washoe County fell flat at the end of 2014,

and Washoe County is not even in the business of providing

municipal water anymore,

have a contract with a municipal water provider, they haven't

17

18

that also doesn't exist here.19

20

21

22

So they can never show that they23

24

16
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1 shown it here, and they can't contend that once they hold the

2 permits that they can speculate on water.

And I pointed out in the reply, and I've cited to

4 the legislative history of NRS 533.380. Now, that is the

5 specific statutory reference that contains the criteria that

6 the State Engineer has to consider for extension requests.

The legislative history of that provision is quite

8 clear in case it's not clear from the face of the statute

j

3

7

9 that the requirement of good faith and reasonable diligence

10 is designed to prevent speculation in water. So that the

11 State Engineer and Intermountain now suggest that

12 Intermountain can speculate in water, because it holds

13 permits, just defies Nevada water law. They have to prove a

14 beneficial use. That prevents speculation.

And I would note that the State Engineer was

16 present at the legislative hearings on that statute and

17 acknowledged the applicability of the Anti-Speculation

18 Doctrine, again, in that June 4th, 2014 decision. So he had

19 no discretion in deciding to apply the Anti-Speculation

20 Doctrine at this time. He has to apply it, because it's

21 Nevada law, and he's obliged to apply Nevada law.

15

I want to turn for a second and talk about our22

As I've indicated in my remarksrequest for judicial notice,

today, and also in our reply, the Court doesn't need any of

23

24

17

SE ROA 2359
JA2444



SE ROA 2360

1 those documents to reach the result that the State Engineer's

2 decision, June 4th, 2014 decision was clear error.

3 THF. COURT: Good.

MS. LEONARD: There was legal error and there was4

an absence of substantial evidence.5

THE COURT: Correct.6

MS. LEONARD: But they underscore exactly the

B problem here, that the State Engineer can't ignore the

9 existing law, cannot choose to reply on irrelevant documents.

7

They merely point out, here is what the relevant documents

But they're certainly — the

10

say, but they're not necessary.

Court can take judicial notice of them and I submit that —

11

12

Do you believe that the — of those

documents that you wish us to take judicial notice of, the

regional water plan of 2010 to 2030 is one of those?

13 THE COURT:

14

15

It is, and it is in the process of

But it's simply -- those

16 MS. LEONARD:

actually being updated now as well,

documents simply support the fact that the 1997 document on

which the State Engineer relied is not accurate.

17

18

19

THE COURT : Okay .20

It's not the proper document,

the new documents show that, hey, look, the new water

purveyor might be willing to talk about or look into

importation projects, but it's not going to be responsible

And21 MS. LEONARD:

22

23

24

IB
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1 for financing them. It's up to a project proponent who wants

2 it to finance the infrastructure, get it built, and then the

3 water purveyor will decide whether it wants to accept that

4 water. But Intermountain has not indicated that it has

!

5 engaged in any negotiations with the Truckee Meadows Water

6 Authority, or that it has a contract in place with the

7 existing water supplier.

Just summing up, basically, what happened here is

9 Intermountain wagered on Washoe County buying this project.

10 They decided they would expend money to try to get a water

11 project built thinking they were going to profit off of the

12 sale of the water rights. Now, when Washoe County stopped

Q

being a water purveyor on December 31st, 2014, that

possibility completely dried up and that was long before the

June 4th, 2015 decision.

After that, Intermountain tried to use its

political influence to get Washoe County to buy water rights

as an investment, and Washoe County voted to reject that

So this is a failed

13

14

15

16

17

18

proposal, again, at the end of 2014.

proj ect .

19

20

Now, that might be hard that somebody has invested

money in an attempt to profit off of their investment, but

that is not a reason why the State Engineer can grant an

In fact, that is absolutely the antithesis of

21

22

23

extension .24

19
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1 what the State Engineer should be looking at. The State

2 Engineer should be looking at -whether the permit holder can

3 put the water to beneficial use.

And in this case, we have a record that is clear,

5 and we have concessions from the project proponent that

6 there's no intention of the project proponent to put the

7 water to beneficial use. There's only an intention to sell

4

:

The State Engineer acknowledges that, and,the water rights,

therefore, had no discretion to grant these extensions,

because of the water speculation that is going on here.

8

9

10

So as a result, we believe that the Court must11

order that these extensions be denied and the permits be12

And I would reserve some timecancelled as a matter of law.13

to respond to their remarks.14

I'll give you all the time you need.15 THE COURT:

MS. LEONARD: Thank you.16

THE COURT: Thank you, Ms. Leonard.

All right. Counsel, Ms. Fairbank.

17

18

MS. FAIRBANK: Thank you, your Honor. There's two

major issues in this particular case, and those two issues

is, first off, whether or not the Nevada State Engineer

appropriately reviewed the applications for extension of time

on behalf of Intermountain under NRS 533.380, and whether or

not Nevada's Anti-Speculation Doctrine applies to

19

20

21

22

23

24

20
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1 Intemounta in 's 2015 applications for extension of time.

The State Engineer's position is that he

3 appropriately reviewed the applications as required under

4 533.380. As my esteemed colleague has pointed out, the

5 history of the project is absolutely significant and

6 important and imperative in evaluating the State Engineer's

7 analysis under the statute.

NRS 533.380, subsection four, specifically

9 requires the State Engineer to consider, it doesn't expressly

10 state the manner of consideration, the method of

11 consideration, but that the State Engineer consider whether

"12 or not good cause exists for not placing the water to a

13 beneficial use. The number of parcels or units for the land

14 being developed or served, those economic conditions which

15 affect the ability to complete placing the water to its

16 intended beneficial use or constructing the necessary

2

8

improvements, delays in the development caused by

unanticipated natural conditions, and the period contemplated

for development project approval or record of development.

17

18

19

A couple of things I think are very substantial

The statute doesn't require

20

and significant to point out.

that under NRS 533.380, the statute doesn't require skipping

21

22

past all of the processes and procedures necessary to get to

placing water to beneficial use.

23

24

21
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And I think that's one of the considerations1

2 that's important for the Court to consider in that my

3 colleague has kind of glanced over. And that is, certainly,

4 placing water to a beneficial use, that's the end goal. But

5 in a large scale development, such as the Intermountain,

6 their project, and the development of the Dry Valley water,

7 this is not a residential well, this is not a municipal well

8 that is going to service a specific location.

THE COURT: What is it going to service?

MS . FAIRBANK : The intent of the proj ect was a

11 larger development, and certainly I will allow my colleague

"12 on behalf of Intermountain to talk about the details and the

9

10

nuances of that project.13

THE COURT: All right.14

But the State Engineer looks at

various different projects, and so the considerations on

these large scale projects, sometimes these are incremental

It's not getting to beneficial

It's making the construction of improvements, which is

It specifically identifies

construction of works, and that's one of those

considerations .

15 MS. FAIRBANK:

16

17

movements on a forward basis.18

19 use .

set forth under NRS 533,380.20

21

22

And so I think it's important for that to be

acknowledged and recognized that in this particular case,

23

24

22
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1 part of what's contained in the record, part of what the

2 State Engineer reviewed when evaluating each and every one of

3 the numerous permit application files were those different

4 components. So the State Engineer did consider each and

5 every one of those factors.

And the State Engineer in its June 2015 letter

7 articulated its analysis of these factors. The State

8 Engineer considered Intermountain ' s permit application files,

9 which talked about the development that they were going to be

10 serving. The State Engineer considered the prior

11 applications for extension of time. The State Engineer also

12 considered the 2015 applications for extension of time, as

6

well as Intermountain ' s response to the State Engineer's

February of 2015 request for additional information that was

objection.

13

14

largely in response to Sierra Pacific Industries

So when you're looking at this particular

projects, you can't have a myopic view of looking at the

15

16

17

endgame. You have to look at what takes to get to that

endgame. And the reality is sometimes projects change.

18

19

That's why in the statutory scheme under NRS 553, there's a

A permit holder can

20

provision for a change for place of use.

apply to the State Engineer to have the place of use of their

Certainly, it has to go through a review

process and there's no promises or guarantees, but the

21

22

water changed.23

24

23
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1 legislature has made that an option.

Moreover, the legislature has also made an option

3 of changing the manner of use. Those are options that are

4 available that the State Engineer can't — doesn't have a

5 crystal ball to see what's going to happen in the future.

6 They have to look at the facts and information available to

7 them and look at the good faith and diligent efforts a party,

8 an applicant is making towards trying to develop their

9 project. And they can't ignore years of time and investment,

10 because that would be improper, when they have a statutory

11 duty to look at the whole, big picture.

2

So I want to go ahead and talk about really what12

is this Court's scope of review?

under NRS 533.450 is formal and summary,

limited to whether substantial evidence supports the State

Engineer's decision,

demonstrated, did follow the plain language of NRS 533.380.

The State Engineer has stated that based upon its

review of the 2015 applications, the Anti-Speculation

Doctrine does not apply, and I'll get to that in a little

But it's important to have the perspective that this

This isn't an opportunity for the

This Court, this review13

The review is14

15

The State Engineer, as will be16

17

18

19

20

bit.21

really isn't a de novo.

Court to dig in and take new evidence.

The State Engineer applied the statute based upon

22

23

24

24
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;

1 its face, and if the Court finds that there was insufficient

2 evidence in the record to support the State Engineer's

3 ruling, it goes back to the State Engineer for further

4 consideration, or this Court can find that the State Engineer

5 had sufficient evidence to support its ruling and affirm the

6 State Engineer's decision.

The substantial evidence standard is evidence7

which a reasonable mind might accept as adequate to support a

And in Bacher versus State Engineer, which we're

talking about the anti-speculation end, but it also provides

a good analysis on the scope of review,

said this Court, like the District Court, may not substitute

its judgment for the State Engineer's judgment.

The Court must grant substantial deference to the

factual and legal conclusions that were made by the State

Engineer .

consider extrinsic evidence, which was not considered by the

State Engineer in rendering its decision.

My esteemed colleague tries to go ahead and argue

that the State Engineer should be monitoring and keeping

track of every single variable of changes to water plans

8

conclusion .9

10

11 The Supreme Court

12

13

14

15

So the Court cannot and should not and must not16

17
I

'18

19

20

21

throughout the State. But those are constantly under

revision and review. That's not what the legislature has

dictated that the State Engineer do, and it also would be

22

23

24

25
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1 inappropriate to impose upon the State Engineer a duty to

2 have forecast and chase after continually changing planning

3 documents in every jurisdiction within the State.

Basically, to look at all the extrinsic evidence

5 would result in substituting this Court's judgment for the

6 judgment of the State Engineer, which contradicts the Nevada

7 Supreme Court's findings in State Engineer versus Curtis Park

8 Manor Water Users' Association. In that case, the Court

4

9 stated in reviewing the order for an abuse of discretion, our

10 function is to review the evidence upon which the engineer

11 based his decision and ascertain whether that evidence

supports the order. If so, this Court is bound to sustain

the State Engineer's decision,

THE COURT: What evidence supports the State

Engineer's decision in this case to grant the extension?

MS. FAIRBANK: Absolutely. There's the evidence

of the different proof of works of completion of works that

have been done on some of the permits that have been

provided. There's the different financial investments that

the permittee has done in terms of moving this project

forward.

12

13

14

15

16

17

18

19

20

21

Are you talking about attorney's fees?

The State Engineer explicitly said

22 THE COURT:

MS . FAIRBANK :23

not attorney fees .24

26
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THE COURT: All right,

MS. FAIRBANK: You have to look at moving the

3 project forward incrementally.

1

2

THE COURT: What else?4

MS. FAIRBANK: Let's see, the State Engineer

6 reviewed the different statements that were provided on

7 behalf -- by the permittees with regards to the construction

B of works, the different efforts that they're making to place

9 their water to beneficial use. And there's probably a

10 mischaracterization, because there's no prohibition of a

11 water permit, water rights holder from selling their water.

5

12 If I own

THE COURT: I'll give you that.

MS. FAIRBANK: — several things of water, I'm

allowed to sell my water. That's not speculation. And so

that is one of the factors that the State Engineer is looking

at is efforts, representations that the permit holder is

trying to sell his water.

You know, we're talking about semantics of selling

water versus selling permits, or selling the water rights,

and those are the different things that will have to go into

13

14

15

16

17

18

19

20

21

evaluation as time goes on, and those are the things that the

And we'll get to with respect

But

22

State Engineer does look at.

to the analysis under the Anti-Speculation Doctrine.

23

24

27
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1 simply to sell one's water, which is permitted under the law,

2 and to change the manner of use or change the place of use,

3 which are all options are part of the analysis and the

4 consideration.

THE COURT: At what point does is a State Engineer

6 justified in saying, enough. I mean, it's been years in

7 developing this project and nothing seems to have come to it.

8 And we've come to the last — well, perhaps not the last, but

9 at least the latest roadblock in which Washoe County

10 essentially says -- closes the door and says, we don't want

5

11 any.

That's why every single time the

State Engineer has to engage in this review and this

analysis, and to say what that bright line is that crosses

over is really a case-by-case analysis.

I'll agree.

"12 MS. FAIRBANK:

13

14

15

Give it to me in this16 THE COURT:

17 case .

In this case, it depends on what18 MS. FAIRBANK:

has been done over the past year.19

20 THE COURT: Or years.

If there's been nothing done,

because everything, like I said, the State Engineer looks at

And the State Engineer

recognizes that they have a duty to look at those

21 MS. FAIRBANK:

22

this on an incremental basis.23

24

28
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1 particulars, the project that's before them. And, you know,

2 there's kind of this innuendo in this particular case that

3 the State Engineer should be considering, you know, the other

4 permit, you know, applications out there.

THE COURT: I didn't read that in the petition.5

What 1 read in the petition is that enough is enough.

Well, there's that, but there's

also innuendo that there's other applications waiting in

line .

6

7 MS. FAIRBANK:

8

9

I won't consider that.10 THE COURT:

MS. FAIRBANK: And the State Engineer can't

consider that. That would be inappropriate. The State

Engineer has to look at what information has been provided.

11

12

13

Has there been measurable and reasonable steps made towards

advancing this project forward? Have there been additional

construction improvements? Have there been additional

efforts to put the water to beneficial use, to find, if it's

not going to be this particular project, it doesn't preclude

the opportunity to put that water, to find somebody else who

is going to purchase your water.

THE COURT: Okay.'

14

:
15

16

17

18

19

20

21

That's significant, and the State

Engineer is not in a position right now to define what that

bright line is going to be, because there's a -- you know, a

22 MS. FAIRBANK:

23

24
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1 vast number of factors that are going to weigh into that

2 analysis.

THE COURT: All right.3

So what we have here is really just

a case where we're looking at the State Engineer's analysis

4 MS. FAIRBANK:

5

of the totality of all of that record, of all the

documentation, decades of information.

6

7

And so, specifically, the State

9 Engineer's June 4th, 2015 letter, which he granted the

10 extensions of time, did address the relevant factors under

8

Now, there were no natural disasters or naturalNRS 533.380.11

events that, you know, forestalled the development of the

But the State Engineer identified each of the

He set forth the requirements of NRS 533.380

in his June 4th letter on page one and two, which is the

record on appeal, eight and nine.

The State Engineer then specifically identified

those documents that were provided by Intermountain, which

were also evaluated in- addition to the permit files that

contain a variety of other information.

Then the State Engineer proceeded to walk through

his analysis of those requirements under NRS 533.380,

subsection four, with respect to Intermountain ' s

applications .

12

project .

requirements .

13

14

15

16

17

18

19

20

21

22

23

24
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Ultimately, the State Engineer found that1

2 Intermountain demonstrated that there was good cause to

3 support the application, to granting the applications for

4 extension of time. And the good cause, as this Court knows,

5 is, you know, is a reasonable standard. It's a fairly, you

6 know, loose standard in terms of what the party has to

demonstrate .7

So the State Engineer evaluated, you know, the

9 history, you know, that Intermountain invested a lot of time

10 pursuing the Washoe County project, specifically because

11 Washoe County directed Intermountain to actively pursue the

12 development of that project. So that's the consideration.

And then down the road, the fact that Washoe

14 County decided to pull the table cloth from underneath it,

15 that's part of the consideration was Intermountain intended

16 and directly started to try to pursue that project and then

17 things changed years down the road.

The State Engineer considered the incremental

19 works being made and constructed while pursuing the

20 development of the project, including those works that were

21 performed during the economic downturn.

So the State Engineer walked through those

23 different factors in looking at what was required under NRS

24 533.380, subsection four. And that was what supported the

8

!

13

18

22
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1 State Engineer's decision to find that there was good cause.

Now, talking about the Anti-Speculation Doctrine.

3 Again, we're talking about it's a very fact specific type of

4 analysis. And the State Engineer engaged in that fact

5 specific analysis in 2015 based upon the 2015 applications,

6 not the 2016, or '17, or '18 applications for extension of

7 time, should there be them, but on the 2015 applications for

2

extension of time.8

And the State Engineer found that Intermountain

had made appropriate incremental steps towards making the

construction of the improvements and working towards trying

to achieve that ultimate goal of placing the water to a

beneficial use.

9

"10

11

"12

13

And so the State Engineer found that those

incremental steps were good cause and were not in violation

of Anti-Speculation Doctrine. The State Engineer is not

saying that the Anti-Speculation Doctrine can never be

considered under NRS 533.380. The State Engineer's position

is that the Anti-Speculation Doctrine does not apply to the

2015 applications, because the applications for extension of

time are not in violation of the Anti-Speculation Doctrine.

So the State Engineer in looking at that did

consider the fact that the negotiations with Washoe County

were unfruitful at the end of 2014, but the timing and the

14

15

16

17

18

19

20

21

22

23

24
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sequence of that, you know, was part of that consideration as1

2 to whether or not it was speculation or whether or not

3 continued efforts to try to improve and put the water to its

4 beneficial use, construct the works and achieve that ultimate

goal .5

In looking retrospectively, the State Engineer

7 looked at the statutory obligation that the permittees,

8 Intermountain, has to place its water to beneficial use.

9 That's an overriding statutory obligation to accomplish that

10 end goal, and that's always part of the consideration. So

11 the State Engineer is very cognitive and was very cognitive

12 in its June 4th, 2015 letter, because it specifically

13 addressed it.

6

And as you already pointed out, your Honor, the

State Engineer did kind of rattle the saber, saying, hey,

look, we're getting to the point where something has got to

So the State Engineer is

14

15

16

move one way or the other.

cognitive, but as to the applications in 2015,

they hadn't demonstrated speculation,

continuing efforts to put water to a beneficial use when you

had a project that had been worked on and been a focus point

for a period of time was truly never going to come to

fruition based on the facts and circumstances present.

And one other thing I'd just like to kind of

17

they hadn ' t —18

They demonstrated19

20

21

22

23

24
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1 briefly address, you know, the question of mootness has come

2 up with respect to this. We have an application that, you

3 know, is coming due very soon and we have other applications

4 becoming due very quickly.

Now, there's certainly an issue to raise that with5

6 respect to the mootness argument. And I know, you know, my

7 colleague stated, well, but this is an exception, it's

8 capable of repetition of aiding review. But I think it's

9 important to remember what the standard is . It sounds good

10 as a lawyer to say that, but when we really look at what that

standard means, and the Supreme Court in Personhood versus

Bristol kind of laid it out and stated that the matter must

11

12

be a matter of widespread statewide importance,

think this matter quite fits that.

I don ' t13

And in Personhood, it was14

i
This is nota very fact specific analysis under the statute,

a matter of widespread statewide Importance.

15

16

With regards to the 2016 applications, Sierra

Pacific has already filed their objections. Again, this is

17

18

going to kind of happen all over again, and here we are

It is not capable of evading review.

19

I think there ' sagain.

certainly some good value that they've already done that and

that's kind of what the fact pattern was with Personhood.

20

21

22

They said, look, we're going to do it again next time.

Nevada Supreme Court said, well, it's not really appropriate

The23

24
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1 for us, because then we would be engaging in providing an

2 advisory opinion, which is prohibited under the Nevada

3 Constitution.

Ultimately, at the end of the day, for this case

not to be moot, this Court's order, this Court's judgment has

4

5

6 to result in an actionable judgment. That's what makes a

7 case have ripeness and just — and we have to have the

8 jurisdiction. I'm not sure that's here today. Under that

9 basis, I think the State Engineer met its requirements under

10 533.380, and I think the State Engineer's decision not to

11 grant the applications should be affirmed.

THE COURT: Thank you, Ms. Fairbank.12

Mr. Zimmerman.13

MR. ZIMMERMAN: Thank you, your Honor. Your

Honor, this case has nothing to do with speculation. This

case has to do with the appellate 's need for water, because

they're in a basin, and it's fully appropriated, and their

only chance is to destroy the existing water rights of the

owner in that basin. They're targeting Intermountain,

because Intermountain controls most of the water that's in

14

15

i
16

17

18

19

20

that basin.21

But because they can no longer appeal the State

Engineer's decision to grant them water rights, the only

route is to attack the extensions of time that my client has

22

23

24
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submitted and been approved.1

THE COURT: What has your client done in terms of2

3 developing this project?

MR. ZIMMERMAN: Since my client obtained the

5 permit, the water rights permit in 2002, 2006, 2008, he's

6 worked with the BLM and gone through a "NEPA process to get it

7 to pipeline from Dry Valley. It's also important to note

8 that Dry Valley is part of the project. There are other

9 water rights from Newcomb Lake to Ridell Flat. There's small

4

valleys ."10

The project links up all the water from the basins

So you have to have rights of way for the

You have to have rights of way for the

You have also have to have rights of way for the

11

and collects them.12

well locations.13

pipeline .

electricity power line to bring power to those areas and to

14

15

16 serve them.

And under the National Environment Policy Act,"17

under NEPA, all of that requires an environmental impact

Quite a bit of the

"18

It's a federal obligation,

land is on federal land administered by the BLM.

also an environmental assessment that was done for some of

statement .19

There ' s20

21

the power lines and some of the rights of way to bring the

infrastructure to develop the entire project. My clients

also worked with Washoe County to get a special use for the

22

23

24

36

SE ROA 2378
JA2463



SE ROA 2379

1 same purpose for the well locations in Washoe County.

He's obtained the State Engineer permits. That's

3 not a small task. We talk about water right permits without

4 taking into consideration that that comes at great expense.

5 Not only do you have to get the hydro-geological experts to

6 weigh in and to do test drilling, to model what will happen

7 when a certain well is pumped, to determine if there will be

8 impacts to existing users. So there's a process there.

The State Engineer may hold a hearing with these

10 applications. He held a hearing and some of those rulings

11 were subject to appeal. So my clients have had to expend

2

9

money to go through those appeals.

He had to file a UEPA, a Uniform Environment

Public Utility Act application with the Public Utilities

Commission of Nevada.

12

13

14

And so he's gone through all of these15

permitting processes,

dollars to try to get every, single authorization necessary.

He's also got private rights of way where the

pipeline crossed private land or there was some other

authorization needed.

He spent over two and a half million16

17

18

19

So he's done all of that.20

And the appellant wants the Court just to look at21

essentially what has happened in the last year.

It talks about the totality of

It talks about good faith and reasonable

But that ' s22

not what NRS 533.380 says.23

the circumstances.24
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1 diligence. And you can't just cast aside the money spent,

2 the time, effort, the permits that were obtained by my

3 client, money that was spent by my client to progress this

4 project forward. No water project is developed overnight.

5 It takes time.

Water permits are usually the first permits that

7 are obtained by a developer in this type of project, because

8 they know that if they don't get the water rights as soon as

9 possible, they risk others coming into the basin and

10 appropriating all the water. And so these water right

11 permits are very important.

That's why you get them first, and then you go

6

12

through the other processes to develop and get the other13

authorizations necessary to fully develop the project.

And in the Desert Irrigation case

14

That's why it takes time,

that we cited, there were 15 applications for extensions of

Here's, we're talking at most eight

15

16

time in that case.17

extensions of time that have been granted.

The appellant, their arguments are flawed,

because, number one, in their opening brief, they focused on

Bacher and the Anti-Speculation Doctrine requirements in

Bacher . Those requirements apply to NRS 533.370. That's the

18

19 ;

20

21

22

statute that the State Engineer uses to grant water rights.

which talks

23

It's a different standard than subsection 380,24
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about extensions of time to put water to beneficial use.

We're not saying that the anti — we're not saying

1

2

3 that the State Engineer has to allow speculation after the

4 permits are granted. Certainly he does not. But the

5 Anti-Speculation Doctrine requirements of Bacher, the

6 contract, the agency relationship, those apply at the

7 application to appropriate water stage, not the extension of

8 time stage.

And the appellant, they devote several pages in

the brief for their need for the water, but nowhere under

subsection 380 is there any statements that the State

Engineer must consider the appellant and the appellant's need

9

10

1 1

12

13 for the water.

I'm not going to consider that, but I

am moved by their argument that there's a lack of substantial

evidence of good faith development that provides the

substantial evidence, which this Court must find to support

the engineer's decision in this case.

I'm not focused on Sierra Pacific properties.

14 THE COURT:

15

16

17

That's what I'm18

19 focused on.

MR. ZIMMERMAN: Thank you, your Honor. Let me20

just shift to —21

Not that I want to cut off any of your

I'm sure you worked on it.

It's just that I'm not going to consider it.

22 THE COURT:

I'll be glad to listen23 argument .

to it .24
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MR. ZIMMERMAN: Understood. Getting back to

2 Intermountain ' s project, it's not just the water rights, it's

3 all the other permits and authorizations. It started with

4 Washoe County and the Regional Planning Commission saying

5 this would be a good project, a project that Intermountain

6 should aggressively pursue and implement.

THE COURT: It certainly appeared to be the right

8 project at the right time. It certainly did.

MR. ZIMMERMAN: And Intermountain brought the

10 project to the Regional Planning Commission. Intermountain

11 started this project. They were the ones that thought of it

12 when they thought of moving water from Dry Valley and the

13 other valleys into Lemmon Valley. They brought it to the

14 Regional Water Commission, and the commission said it should

15 be aggressively pursued. That was 1997. In 2000, they

16 reaffirmed them.

1

7

9

These water rights were granted in 2002, 2006,

2008, not that long ago, and my client since that time has

put in over, again, over two and a half million dollars to

develop all the necessary authorizations to make the project

17

18

19

20

21 a go .

The appellant cites Washoe County and the deal

that fell through in 2014 as evidence the project somehow is

just a failed project.

22

23

But that, that actually shows the24
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1 project was viable, the project was worthy of consideration

2 by Washoe County. My client had obtained enough permits and

3 had obtained enough — and shown enough progress that Washoe

4 County was interested in the project. Just because they

5 couldn't agree on the deal terms doesn't mean that all of a

6 sudden the project fails.

TMWA is not the only water purveyor in Lemmon

B Valley. There are private developers, there are other

9 private municipal water suppliers that could use the money.

10 And the finding of the Regional Water Planning Commission was

11 that the project should be aggressively pursued and that Dry

12 Valley could be a potential source of water for the Worth

13 Valleys. That hasn't been superseded or withdrawn. It

14 hasn't been picked up in the next edition of the plans, but

15 these plans are continually moving, they're continually

16 changing.

7

I

Wo one has come out and said, there's nothing in

the record that says that TMWA or any other private municipal

water purveyor will not use Intermountain ' s water.

17

18

We ' re19

looking at increased demand with Tesla coming,

increased — there's going to be increased housing.

And we ' re in the middle

There ' s20

There21

are other projects coming on line,

of a severe drought.

22

The water situation is not looking up .

It's always looking at more demand and greater challenges.

23

24
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Let me just talk a little bit about the standard

2 of review, because the appellant really plays lip service

3 that they want to cherry pick specific points, specific

4 evidence in the record that they say supports their position,

5 but that's not the substantial evidence standard.

1

:

6 Substantial evidence, you have to look at all of the evidence

7 in the record and decide whether it's adequate to support a

8 decision, whether a reasonable mind would consider it

9 adequate to support a decision. The statute says the State

10 Engineer's decision is presumed correct and it's the

11 appellant's burden to prove otherwise.

Furthermore, even with legal questions, because

13 the State Engineer has experience with Nevada water law, and

14 because he is the factfinder, great deference should be given

15 to his legal interpretations.

Your Honor, subsection 370, which the appellant

17 relies on, is forward looking. It's the statute that the

18 State Engineer uses to grant water rights. At that point, he

19 doesn't know what the applicant — whether the applicant is

20 really going to put the water to use. He just has to look at

21 what the applicant provides at that time, the evidence of

12

16

what they plan to do.22

NRS 533.380, on the other hand, looks at what a23

permittee has done, because after you get a water right24
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1 permit, it's a property right, although the appellant

2 disputes that. There's a case directly on point, Carson City

3 versus Lumpa, that says that once you apply water to

4 beneficial use, you divert it and apply it to beneficial use,

5 under the common law, or you appropriate it under state law,

6 which is what these permits are, it becomes a property right

7 that is regarded and protected as a property right. So I

8 think it's important to make the distinction between 370 and

9 NRS subsection 380, because we're dealing with the property

10 rights .

Again, subsection 380 is clear and unambiguous.

The State Engineer must determine whether the permittee is

using good faith and reasonable diligence. The statute even

goes on to define reasonable diligence as the steady

application of effort to use water in a reasonably expedient

and efficient manner under all facts and circumstances. It

11

12

13

14

15

16

goes on to state, when a project is composed of multiple

features, working on one feature counts towards the finding

of reasonable diligence on all features. And, furthermore,

when you're talking about water rights to be permitted for a

municipal use, as is the case here, the State Engineer has to

consider economic factors.

17

18

19

20

21

22

Your Honor, we would submit that based on23

Intermountain ' s progress, based on the property rights, and24
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1 the permits even through the great recession, they still

2 worked towards putting this project and developing it to

3 putting that water to beneficial use.

The ultimate goal, as the State Engineer's counsel

5 said, is putting the water to beneficial use. But the steps

6 before that, the steps of acquiring all the permits and

7 authorizations shouldn't be cast aside just because somebody

4

else in the basin wants the water.8

I believe the appellant calls my project foolhardy

and a bad gambling bet.

they want it to be, because they want the water,

really belittles everything these agencies have done, my

client's work, the BLM's approval and analysis of the

project, the State Engineer's review and analysis of the

proj ect .

9

Well, that's because that's what10

But that11

'12

13

14

15

Basically, the appellant wants the Court to ignore

everything that my client has done in the past and just look

at what the status of the project is now.

the project now is it's still moving forward,

still trying to get all the permits necessary to develop it,

seek a willing partner if one is able to put the water to

beneficial use, and he's still investing time in the project.

Again, Washoe County, just because they didn't purchase the

entire project doesn't mean that no one else will.

16

17

But the status of18

My client is19

20

21

22

23

24

44

SE ROA 2386
JA2471



SE ROA 2387

The appellant also says Intermountain lacks the

2 intent and financial capability of using the water. Again,

3 that's an untimely appeal. The intent to put the water to

4 beneficial use, financial ability those issues were decided

5 when the State Engineer granted these permits and that issue

6 is no longer subject to appeal.

As to Bacher, I think I stated previously, it

8 applies strictly when you're talking about interbasin

9 applications to appropriate water for interbasin transfer.

10 It doesn't apply strictly to extensions of time. That's

11 because the applicant has obtained the permit, it's a

12 property right. They've now invested time and money and

13 resources into developing that water right. Simply because

14 you might lose a contract doesn't mean that the State

15 Engineer should automatically yank the permits and cancel it.

Because these permittees have put it in that time

17 and effort, they should be able to develop it. If they lose

18 a contract with one person, they should be able to take in

19 good faith and reasonable diligence to obtain another

20 contract with someone else to put that water to beneficial

1

7

16

21 use .

The appellant relies on the TMWA plan. It's not22

part of the record, but even23

excuse me -- but theTHE COURT: No. But she24
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1 petitioner also points out that the State Engineer relied

2 upon the 1997 plan, which had been superseded by the TMWA

3 plan.

It was a new plan, but the4 MR. ZIMMERMAN:

5 findings in that 1997 amendment to the North Valley Strategy,

6 I think are still valid. The new plan did not withdraw those

7 findings. So I think it's reasonable for the State Engineer

8 to look at the planning document and the findings there,

9 because that's after a thoughtful, appropriate, thorough

10 analysis in the 1997 plan. So I don't think it should be

11 cast out or ignored.

THE COURT: All right. Thank you.

MR. ZIMMERMAN: So just in conclusion, your Honor,

the State Engineer applied the correct standard under

subsection 300, good faith and reasonable diligence. He

found that my client was using good faith and reasonable

diligence. He was not required to apply the Bacher

Anti-Speculation Doctrine strictly to my client's interbasin

12

13

14

15

16

17

"18

19 transfer.

And also if you look at substantial evidence,

there's substantial evidence in the record that shows, that

supports the State Engineer's decision,

permits, the drilling of test wells, conducting pump tests,

the archeological work, all of those in-depth analyses show

20

21

Again, all of the22

23

24
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that my client is trying, taking steps to develop a municipal1

2 water project.

I think it's important to note that under the

4 petitioner's argument, there would be very little water

5 development. Because if under Bacher you lose a contract

6 with the person you're going to provide the water to, and

7 your permit gets yanked, there would be very little

8 investment in that type of a water project.

3

And, essentially, the petitioner is asking the

Court to forfeit a valuable property right simply because

They purchased land in

9

10

they want the right to use the water.

2014 and applied for water rights in 2015.

To sum up, your Honor, the State Engineer's

decision is supported by substantial evidence and it's not

11

12

13

14

:legally inadequate. Thank you, your Honor.15

THE COURT: Thank you, Mr. Zimmerman.16

Ms. Leonard.17

I think it's clear from what my

colleague said that Intermountain was just seeking to profit

They invested some money and they were

Well, things didn't turn out as

IB MS. LEONARD:

19

off of this project,

hoping to get a big return.

20

21

And that is not a reason for the Statethey had hoped.

Engineer to grant them additional time to prolong this

22

23

24 process .
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The critical issue here, I think:, is that

2 Interraountain has no intention to itself put the water to

3 beneficial use. Now, Mr. Zimmerman suggests that's okay,

4 they don't — Intermountain does not need to show that it

5 intends to do so, but that's clearly speculation. In this

6 situation where we have a permit holder who said, I'm not

7 going to do it myself, I'm going — I want to find a buyer,

B someone who is willing to further bet on the success of this

9 potential project, that is simply not allowed under Nevada

10 law.

1

And the question that the arguments of my

colleagues raises, how long does this go on for?

I don't think they're the only ones

11

12

13 THE COURT:

that raised that question.14

I mean, they seem to suggest that15 MS. LEONARD:

the State Engineer's look back can be all the way until 1999

I don't think

16

when these applications were first filed,

that ' s what the statute says .

every year the State Engineer needs to look at reasonable

diligence, good faith and whether there's good cause for an

extension, and each of the points with regards to the

existence of a development or parcel or area that is going to

17

I think the statute says,18

19

20

21

22

be served.23

I did not hear anything said by either of them24
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1 when you asked them about where's your substantial evidence

2 to even describe a project, a development or a parcel or a

3 unit or anything that is going to be served. There was

4 nothing said about that and that is a critical factor that

5 the State Engineer must consider.

Now, the State Engineer's attorney said, oh, he

7 considered it, trust us, he considered it. But I look at

8 that June 4th, 2015 decision and I don't see where he

9 addressed each of those factors and I didn't hear anything

10 today where they described that consideration. So in the

11 Court review, it can't just — it can't just accept the State

12 Engineer's representation that he considered it. He's

13 actually got to show what he did to consider it and that was

14 not done here.

!

6

Going back to the question, how long does this go

I submit that the statute says, the State Engineer

can only look back in the previous year, and if you look at

the record, and this is the material submitted by

Intermountain, this was at volume seven, page 900, where

15

on for?16

17

18

19

Intermountain provides a cost breakdown from the previous

It was $16,000 total, six of which,

20

year's expenditures,

more or less, was legal expense negotiating with Washoe

21

22

County for Washoe County to purchase the water rights.

So it wasn't negotiating with Washoe County for

23

24
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1 Washoe County to develop a contract with the county as a

2 municipal water purveyor, because Washoe County was no longer

3 going to be a municipal water purveyor. It was for Washoe

4 County to buy the water rights, which, of course, in and of

5 itself is speculation.

But $6,000 of it was for that, and the State

7 Engineer's attorney sat up there and said, oh, no, no, we did

8 not accept that as good faith and reasonable diligence. But

9 if you look at the June 4th, 2015 decision, it specifically

L0 says that you submitted a number of invoices for attorney's

11 fees, and while you state that ultimately an agreement was

12 not reached, the attorney's fees which were incurred appear

13 to support the portions of the Regional Water Management Plan

14 that formal discussions between the county and you would

15 occur, regarding the potential terms of an agreement to

16 implement the project.

But that is not what those discussions were about.

6

17

The discussions were about the purchase of the water rights

by Washoe County from Intermountain . The project wasn't

happening with Washoe County, because Washoe County was not a

water utility anymore and wasn't going to be after

18

19

20

21

December 31st, 2015.22

So the State Engineer did in fact rely on these

attorney's fees as support of the extension.

23

That was $6,00024
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1 of the $16,000 spent in the previous year. Then there was

2 $5,000 in consulting fees to draft a letter supporting the

3 FEIS . That is what the State Engineer considered.

But then the State Engineer said, oh, but I won't

5 consider the accounting and tax preparation services, the

6 annual Secretary of State filings. Those don't show steady

7 application of effort. There was $8.56 in parts, recording,

8 maintaining meters for about a hundred dollars, about $500,

9 miscellaneous. I mean, the State Engineer relied, this is

10 not substantial evidence of reasonable diligence. This is

11 just frankly nothing. I mean, you can't just sit on water

4

!

rights that use up the entire yield of -- perennial yield of

That just doesn't

"12

a basin by pending $6,000 on an attorney,

seem right.

'13

14

And, again, it raises this issue, and the State

Engineer for the first time here has suggested that this -

that the Sierra Pacific's petition is moot, but their

arguments underscore exactly why it is not moot, why the

Because if the State Engineer can rely

on that type of evidence and say that's substantial and say

it will continue to look back for the entire 16-year history

15

16

17

"18

Court must act now.19

20

21

of these applications to determine whether an extension is

So that

22

warranted, there's no remedy for Sierra Pacific,

can't be right.

23

24
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One final point I just want to make is that1

Intermountain ' s attorney used the word forfeiture and that is2

3 not what is going on here at all . Permits for water are

4 conditional. They require the permit holder to prove

5 beneficial use. Intermountain has had 16 years to do so and

6 has failed to do so. And the statute clearly allows for the

7 cancellation of permits and the denial of extensions when a

permit holder ha.s failed to prove beneficial use.8

Intermountain has no intention to itself put the

water to beneficial use and just hopes to find a buyer to

make some money off of these water rights, but that is not

9

10

11

something that the statute allows. So if the Court has no12

further questions, that's all I have.

THE COURT: No. I'll give everybody another round

and, Ms, Leonard, I'll give you the last call.

13

14

15

MS. FAIRBANK: Your Honor, I think the real16

substance is the June 4th letter does speak for itself.

June 4th letter articulates where the State Engineer

17 The

18

addressed the amendment to the regional water plan, the19

current status of the project, recognized that that regional

water plan and the agreement with Washoe County at the end of

2014 was no longer available, but that: in and of itself

wasn't sufficient to deny the good faith efforts to move

20

21

22

23

forward,24
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I think we have, and my esteemed colleague is

2 trying to impose upon the State Engineer and a water rights

3 permittee a standard, a duty, a level of involvement and

4 proof that's not set forth in the statute. The steady

5 application, the State Engineer did not consider the $6,000

6 invested in attorney's fees as evidence. That wasn't

7 considered as part of that steady application.

Now, the efforts, the conversations, the

9 communications, that's different than attorney's fees. What

10 somebody bills for their work and gets paid for their work

11 and what they're trying to accomplish through conversations

12 and negotiations and communications are two separate and

13 distinct things . So the State Engineer, there was no

14 misrepresentation that the State Engineer didn't consider the

15 attorney's fees. The State Engineer didn't consider the

1

8

$6, 000.16

But the State Engineer did consider the fact that

The State Engineer did consider they

17

they were maintaining,

were working on additional permits and applications and there

18

19

has to be a retrospective analysis,

look at what was done in the past year.

Absolutely, you have to

That's why the

statute provides that you can only get a one-year extension

20

21

22

at a time after the first five years,

has this annualized review is to impose upon the permit

That ' s why the statute23

24
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1 holder a duty to make those good faith incremental steps .

But the statute acknowledges that Rome wasn't

3 built in a day and neither is a large pipeline and neither is

4 any large scale water project, whatever it may be. So I

5 think there has to be a recognition that you do have

2

6 retrospective analysis, as well as the contemporaneous

7 analysis as to what occurred within that last year. And so

8 you have to look at the two, because if you just look at what

9 occurred in the last 12 months, you do a disservice to every

water project that has very small steps to get them to where"10

they need to be.11

And you look at that, and that's the state of

affairs throughout the state, and the State Engineer cannot

be bound, it would — that would be a gross misappropriation

of the law and the standards and that's not what the intent

12

13

14

15

The statute is quite clear on itsbehind the statute is.16

We don't have to dig any deeper.

And so in this particular case, the State Engineer

face .17

18

walked through the analysis. You know, we talk about the

This is Lemmon Valley,

the current population that was part of the original permit

application, that was all information contained within the

That was part of the analysis that had to be

done under 533.370 in terms of issuing the new application to

19

number of residents served. We know20

21

22

permit files.23

24
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X appropriate water. So they don't have — the State Engineer

2 doesn't have to go back through and prove it up every single

3 year when that ' s part of the record .

So we have really the State Engineer walking

5 through each of these different analyses, looked at the

6 current status of the plan, looked at the discussion of what

7 type of work was being done over the course of the year, and

8 asked the permittees to provide them additional information

I

4

to demonstrate that.9

And the State Engineer found that it was a good

faith application of steady effort to move this project

forward given the totality of the circumstances,

occurred in the last 12 months, what had occurred over the

10

;i i

What had12

13

five years, what had occurred over the last ten years. And14

that's what's really important is you can't have a very

because that's not what water law is.

15

16 narrow focus,

Water law is around, we have cases that have been

going on for 90 years, that deal with rights,

have a very singular approach.

17

So you can't"18

That's just not the nature of19

20 the game .

And so the State Engineer's position is that he

did go through the statutory analysis, that he evaluated the

statute correctly, he applied the particular evidence and

information available to him, and it was substantial to

21

22

23

24
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1 support his decision. And with that, thank you very much.

THE COURT: Thank you, Ms. Fairbank.2

Mr. Zimmerman.3

MR. ZIMMERMAN: Thank you, your Honor. Just

5 quickly, under subsection 380, there's no restriction that

6 you have to focus on what's happened in the last year. Yes,

7 you have to show some progress in the last year towards

8 developing the project, putting the water to beneficial use,

9 but the State Engineer has to look past that. He has to look

10 at what's been done since the permits were granted and since

11 the proof of completion and proof of beneficial use were due.

In this case, your Honor, again, the earliest my

4

12

clients' permits were granted, water rights were in 2002, and

The very first

13

you also had water granted in 2006, 2008.

year, in every water right permit, the State Engineer

One is a proof of completion to show

14

15

includes two deadlines.16

that you've drilled the well and you've installed the

The second one is proof of beneficial use, showing

17

pipeline .18

that you used the water.

In this case, the first deadline for proof of

19

20

beneficial use was 2007. The latest due date for proof of

So right in the

permit terms, those were the two earliest dates my client was

required to put the water to beneficial use by the State

21

beneficial use for my client was 2013.22

23

24
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1 Engineer. So it has not been 16 years of not putting the

2 water to beneficial use.

Second, your Honor, my client knows that, and the

4 State Engineer in his decision required my client and put my

5 client on notice he's going to have to show some progress

6 towards developing this project, towards reaching an

7 agreement with someone to use the water. So my client is

8 well aware that he has to continually develop this project,

9 continually look for water users that will be part of the

10 project in order to use the water.

And you asked how much is enough? Well, again,

12 2007 and 2013 were not that long ago. My client has done all

13 the work and tried to get all the permits he can, and he has

14 practically all of them in order to put the -- to develop the

"15 project to put the water to beneficial use.

3

11

The petition cites the Vidler project, that

That's a hundred million dollar project,

16

project is huge.

and yet it ' s been idle for ten years .

water projects take time,

that must be considered and you shouldn't throw out all the

prior work, all the prior investment, simply because in the

last few years the economic conditions have not been ripe for

finalizing this project towards bringing it to a completion

and having the ultimate water user take the water.

17

So that shows these18

There's economic circumstances19

20

21

22

23

24
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Again, your Honor, I'll just leave you with, you

2 have to look at the entire project, not just the water right

3 permits. You have to look at everything my client has done

4 to develop this project. They're all parts, they're all

5 features of the entire project, and work on one should be

6 considered work on others. Unless you have any questions,

1

your Honor, I'll conclude.7

THE COURT: I don't.8

MR. ZIMMERMAN: Thank you.

THE COURT: Thank you, Mr. Zimmerman.

MS. LEONARD: Nothing further, your Honor.

THE COURT: All right. Thank you very much. I

quote from Justice Hardesty in Bacher versus State Engineer,

122, 1110, quote, water in Nevada belongs to the public and

is a precious and increasingly scare resource. Consequently,

state regulation, like that in NRS Chapters 533 and 534 is

necessary to strike a balance between current and future

needs of Nevada citizens and the stability of Nevada's

environment .

9

10

11

12

13

14

15

16

17

18

19

NRS Chapter 533 prescribes the general

requirements that every applicant must meet to appropriate

It's a fundamental requirement as articulated in NRS

533.030, subsection one, is that water only be appropriated

In Nevada, beneficial use is the basis,

20

21

water .22

23

for beneficial use.24
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1 the measure and the limit of the right to the use of water,

2 period. The right to use water for a beneficial use depends

3 on a party actually using the water, close quote.

Before the Court is the petitioner's Sierra

5 Pacific Industries' petition for judicial review of the State

6 Engineer's letter of June 4th, 2015 granting an extension of

7 time to Intermountain Water Supply. This extension

8 apparently applies to permit 72700, but the response in the

9 letter applies equally to all of the permits. Mr. Marshall,

10 can you hear me?

4

Your Honor, I'm having a hard time,11 MR. MARSHALL:

I have the hearing aid up as much as12 but that's my problem.

13 I can .

It's not your problem, sir.14 I'll doTHE COURT:

i15 my best to speak up.

MR. MARSHALL: You do whatever you want. Your16

17 I have a gentleman next to me who can hear much betterHonor,

18 than me.

THE COURT: All right. Thank you, sir. NRS

533.380, subsection three, states that the State Engineer

shall not grant an extension of time, unless the State

19

20

21

Engineer determines from the proof in evidence so submitted

that the applicant is proceeding in good faith and with

reasonable diligence to perfect the application.

22

23

24
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The statute further defines reasonable diligence

2 thusly, under subsection six, quote, for the purposes of this

3 section, the measure of reasonable diligence is the steady

4 application of effort to perfect the application in a

5 reasonably expedient and efficient manner under all of the

6 facts and circumstances. When a project or integrated system

7 is composed of several features, work on one feature of the

8 project or system may be considered in finding that

9 reasonable diligence has been shown in the development of

10 water rights for all features of the entire project or

1

system.11

In his June 4th, 2015 letter, the State Engineer

discusses the application for extension and the requirements

that must be met for the State Engineer to grant such an

The letter goes on to cite not only the statute,

but the evidence that was submitted by Intermountain in

support of its application, which included a written

response, copies of the amendment to the Washoe County

Regional Water Management Plan to include the North Valley

Strategy, Regional Water Planning Commission minutes, a

written current status of the project, various invoices for

legal fees, consultants and professional fees, accountant

fees and Secretary of State fees.

The State Engineer says, I have considered the

12

13

14

extension.15

16

17

18

IS

20

21

22

23

24
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1 evidence you submitted concerning the extension request, and

2 a then discussion of his opinion concerning that evidence

followed .3

Now, of some concern, as raised by the petitioner

5 here is the reliance of the State Engineer on the Regional

6 Water Management Plan, which was adopted in 1997.

7 Mr. Zimmerman, on the other hand, malces a valid point in that

8 there are certain items relating to the North Valleys that

4

9 are contained in that plan that probably are not outdated and

10 probably are still applicable.

And while the Water Management Plan has been

"12 superseded by a new one from TMWA entitled Regional Water

13 Plan 2010 to 2030, the Court finds that the State Engineer's

14 reliance on the 1997 plan is not misplaced.

The standard of review limits this Court to a

11

15

determination of whether the State Engineer's decision is

And substantial evidence

16

supported by substantial evidence .

has been defined as that which a reasonable mind might accept

17

18

as adequate to support a conclusion.

Of importance is the fact that this Court not

substitute its decision regarding the credibility of

witnesses or the weight of the evidence, but must give great
\

deference and weight to the findings of the State Engineer,

which is considered prima facie correct.

19

20

21

22

23

24
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Nonetheless, as Sierra Pacific points out, NRS

2 533.380 requires the State Engineer consider all the facts

3 and circumstances, and if the State Engineer fails to

4 consider pertinent information that was before it, this Court

5 does have the authority to correct that error.

This is a close case. I think the writing is on

7 the wall. The State Engineer has informed the applicant that

8 further applications will be scrutinized closely. However,

9 the State Engineer citing NRS 533.380 found good cause for

10 granting the extension on the project permits.

This Court finds that decision was based on

'1

6

11

substantial evidence and was not clearly erroneous as a

matter of law, and, therefore, the petition for judicial

review is denied.

12

13

14

Ms. Fairbanks, please provide the order.15

16 MS. FAIRBANK: Yes, your Honor.

THE COURT: Thank you very much, counsel.17

!
18 . oOo—

19

20

21

22

23

24
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)1 STATE OF NEVADA

) SS .

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

2

3

4

for the County of Washoe, do hereby certify;

That I was present in Department No . 7 of the

above-entitled Court on December 14, 2015, at the hour of

5

6

7

8 2:00 p.m., and took verbatim stenotype notes of the

9 proceedings had upon the oral arguments in the matter of

10 SIERRA PACIFIC INDUSTRIES, Plaintiff, vs. JASON KING, P.E.,

et al,, Defendants, Case No. CV15-01257, and thereafter, by

means of computer-aided transcription, transcribed them into

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1

through 63, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

11

12

13

14

15

16

17

18

19

At Reno, Nevada, this 18th day of December 2015.20 DATED :

21

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207

22

23

24
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Petitioner Sierra Pacific Industries (“SPI”), through its attorney Debbie Leonard of 

McDonald Carano Wilson LLP, files this opening brief in support of its petition for judicial 

review.  SPI seeks review of a June 1, 2016 decision by Respondent Jason King, the Nevada State 

Engineer (“the June 1, 2016 Decision”), which granted to Intervenor-Respondent Intermountain 

Water Supply (“Intermountain”) the latest extension of time to complete the diversion works and 

prove beneficial use of water that Intermountain proposes to divert through a 22-mile inter-basin 

pipeline to serve alleged municipal uses in Lemmon Valley, for which there is no proven demand.  

(ROA618-624).  The State Engineer has been granting such extensions for over a decade.1     

JURISDICTIONAL STATEMENT 

This Court has jurisdiction under NRS 533.450.  The State Engineer issued his decision 

on June 1, 2016, and SPI filed its Petition for Judicial Review on June 29, 2016.  Under NRS 

533.450(1), SPI’s Petition is timely.   

STATEMENT OF THE ISSUES 

1. The “evidence” on which the State Engineer relied constituted unreliable hearsay statements 

regarding certain alleged documents that were not in the record.  Should the State Engineer 

have denied Intermountain’s extension requests and canceled the permits because 

Intermountain failed to submit substantial and competent evidence to meet the statutory 

requirements for an extension? 

2. The anti-speculation doctrine requires that a water appropriator intend to put the appropriated 

water to beneficial use or have a contractual or agency relationship with one who does.  Did 

the State Engineer violate the anti-speculation doctrine and err as a matter of law where: 

a. Intermountain admits – and the State Engineer acknowledged – that Intermountain 

does not plan to put the permitted water to beneficial use, or have the financial 

means to do so, but rather is marketing the water for sale; and 

b. Intermountain has no contract or agency relationship with the Lemmon Valley 

municipal water purveyor to put the water to beneficial use? 

                                            

1 ROA 865, 999, 1124, 1571. 
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3. In 2015, the State Engineer informed Intermountain that “the inability to secure a buyer in 

future requests for extensions of time will not be considered good cause for extensions of 

time.”  Did the State Engineer act arbitrarily and capriciously when, in 2016, he again granted 

extensions notwithstanding that Intermountain still had no buyer for the project? 

STATEMENT OF THE CASE 

 Starting in 1999, Intermountain filed applications to appropriate groundwater in the Dry 

Valley Hydrographic Basin to export to the Lemmon Valley for municipal purposes.2  Starting in 

2002, the State Engineer granted Intermountain permits 64977, 64978, 66400, 72700, 73428, 

73429, 73430 and 74327 for nearly all of the groundwater available for appropriation in the Dry 

Valley Basin (“the Permits”).3  In the 14 years since the State Engineer started issuing the 

Permits, Intermountain has yet to commence construction of the pipeline and necessary 

infrastructure to put the permitted water to use.  (ROA 612-614).  Since 2005, the State Engineer 

has given Intermountain a series of one-year extensions to do so.4   

In 2016, Intermountain yet again sought extensions of time to file proofs of completion 

and beneficial use (“the 2016 Extension Requests,” ROA 605, 634, 652, 669, 687, 705, 723, 739).  

SPI filed an objection because Intermountain’s unexercised Permits are obstructing SPI’s ability 

to expand its agricultural operations in Dry Valley.  (ROA 5-12).  Over SPI’s objection, on June 

1, 2016, the State Engineer granted Intermountain yet another extension.  (ROA 636-642).  SPI 

timely filed this petition for judicial review of the June 1, 2016 Decision.       

STATEMENT OF FACTS 

A. Dry Valley Hydrographic Basin 

Dry Valley is located in western Washoe County along the border of Lassen County, 

California.  The State Engineer has estimated the perennial yield from Dry Valley – the amount of 

groundwater that may be withdrawn from the basin without causing overdraft – as approximately 

                                            

2 ROA 2, 626, 644, 662, 679, 697, 715, 733.   
3 ROA835, 981, 1102, 1699, 1984, 2099, 2200, 2303.  Permits 73428, 73429 and 73430 also 
include Warm Springs Valley as a proposed place of use, but neither Intermountain nor the State 
Engineer contends that there is any municipal demand in that location.  (ROA 609, 612, 623).  
4 See, e.g., ROA 625, 865, 871, 898, 903, 908, 911, 916, 921, 927, 940, 949.    
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3,000 acre feet.  (ROA1690).  The State Engineer has granted 3,021.60 acre feet of permits in Dry 

Valley, of which 2,996 acre feet are Intermountain’s Permits.  (ROA 2290-2291). 

B. The Permits Issued to Intermountain 

Intermountain proposes to export the permitted water from Dry Valley to supply what 

Intermountain has claimed to be anticipated municipal water demands in Lemmon Valley.  (ROA 

752, 952, 1070, 2289).  Since the State Engineer first started issuing the Permits in 2002, 

Intermountain has not commenced construction of the pipeline or necessary infrastructure to put 

the water to beneficial use.  (ROA605-617).   Intermountain also has not submitted any evidence 

that it has the ability to finance or obtain financing for the necessary capital expenditures to 

construct the well field, pipeline and treatment system.  (ROA605-617).   Likewise, 

Intermountain has not secured a contractual or agency relationship with a municipal water 

purveyor that would become the actual appropriator should the pipeline be constructed. 

(ROA605-617).  In other words, Intermountain’s proposed project remains conceptual in that its 

permits have not been, and as a practical matter, cannot be developed for their intended use.     

The location of Intermountain’s proposed pipeline is alongside an existing pipeline, 

known as the North Valleys Importation Project (“NVIP”), which was constructed in 2007 to 

supply municipal water demands in the North Valleys, including Lemmon Valley.  (ROA 934-

935).  The NVIP sat idle for nearly a decade without municipal demand for its use, but is now 

part of the Truckee Meadows Water Authority’s distribution system.  (ROA 934).  The NVIP is 

capable of serving anticipated municipal demands in Lemmon Valley for the foreseeable future, 

and TMWA would only use water from another water supply project such as Intermountain’s if 

the owner has “the ability to assume the risk and invest the time and effort for permitting, design, 

construction, and financing,” which Intermountain does not have.  (ROA 571). 

C. Intermountain’s Marketing Plan for the Permits 

Rather than itself develop the water under the Permits, Intermountain is actively seeking 

to market its “water project.”  (ROA182-190).  On a website called nevadawaterproject.com, 

Intermountain is offering to sell its water and other permits for $12,000,000. (ROA182).  

According to the website, “This 22 mile long, federally approved, proposed pipeline along with 
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3068.1 acre feet of water is for sale in northern Nevada.  It’s ready for implementation.”  

(ROA182) (emphasis added).  As Intermountain concedes, and the State Engineer acknowledged, 

Intermountain does not itself plan to finance infrastructure construction, bear the cost of operating 

and maintaining the municipal water system, or put the water to beneficial use.5  Rather, 

Intermountain simply desires to sell its Permits for profit.  (ROA182-190). 

D. Petitioner Sierra Pacific Industries’ Current Ability to Put Dry Valley Groundwater 
to Beneficial Use  

1. Wilburn Ranch Agricultural Operations 

SPI has significant ranching and farming operations, running upwards of 2,000 head of 

cattle across hundreds of parcels and leasing grazing rights for over 5,000 head of cattle on tens 

of thousands of acres.  (ROA164-165).  SPI’s landholdings include lands located in Dry Valley 

and Long Valley in Lassen County, California and Washoe County, Nevada, collectively referred 

to as the Wilburn Ranch.  (ROA165).  SPI acquired the Wilburn Ranch in 2014 for agricultural 

production.  (ROA166).  Currently, 100 to 150 head of cattle graze on the Nevada parcels and 50 

to 100 head of cattle graze on the California parcels of Wilburn Ranch.  (ROA166).   

SPI has appropriated water in both Nevada and California for its Wilburn Ranch 

operations.  (ROA166).  In Nevada, water for livestock and some meadow irrigation is supplied 

by natural springs, which SPI has the right to appropriate under its permits 70423 and 70424.  

(ROA166).  So far, no subsurface groundwater has been pumped in Nevada other than well 

testing, and no water has been transferred across the California/Nevada boundary.  (ROA166).  In 

California, the water is pumped from four different artesian springs and three different wells.  

Sprinklers and flood irrigation are used for crops.  (ROA166). 

2. SPI’s Applications 84688 and 84689 

On January 9, 2015, SPI submitted Applications 84688 and 84689 to the State Engineer to 

facilitate its proposed expansion of irrigated lands at Wilburn Ranch.  (ROA147-149, 155-157).  

                                            

5 ROA 182, 623, 641, 948, 1043, 1047, 1055, 1059, 1743. 
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SPI has an immediate need for the water it seeks and can immediately put the water to beneficial 

use in its existing and proposed expanded agricultural operations.  (ROA167).   

Two protests to Applications 84688 and 84689 were filed: one by Buckhorn Land and 

Livestock, LLC and one by Washoe County, as holders of water rights in Dry Valley.  (ROA150-

154, 158-162).  Both protestants argued that SPI’s Applications should be denied because 

Intermountain’s Permits encompass the entire perennial yield of Dry Valley, and according to the 

protests, no water remains available to appropriate.  (ROA150-154, 158-162).  Applications 

84688 and 84689 are currently pending with the State Engineer and were pending at the time that 

the State Engineer issued the June 1, 2016 Decision.  (ROA147-149, 155-157).    

E. The State Engineer’s June 4, 2015 Decision to Grant Additional Extensions of Time 
to Intermountain, Followed By SPI’s 2015 Petition for Judicial Review 
 

In late 2014 and early 2015, as it had done throughout the previous decade, Intermountain 

filed applications for extensions of time to file proofs of completion of the diversion works and 

proofs of beneficial use (the “2015 Extension Requests”).6  Because Intermountain’s unexercised 

Permits interfere with the SPI’s ability to appropriate water in Dry Valley basin, SPI filed an 

objection to Intermountain’s 2015 Extension Requests. (ROA 1756-1758). 

On June 4, 2015, over SPI’s objection, the State Engineer granted Intermountain yet 

another one-year extension of time.  (“June 4, 2015 Decision,” ROA 945-948).  In the June 4, 

2015 Decision, the State Engineer made the express finding that “the applications for extensions 

of time filed since 2011 have indicated [Intermountain] is seeking a buyer for the project.”  (ROA 

948).  The State Engineer warned that “the inability to secure a buyer in future requests for 

extensions of time will not be considered good cause for extensions of time.”  (ROA 948) 

(emphasis added).   

In the June 4, 2015 Decision, the State Engineer did not analyze NRS 533.380(4)’s 

statutory requirements for an extension.  (ROA 945-948).  Instead, the State Engineer only recited 

the statute and stated, “In considering NRS 533.380(4), I find good cause for granting 

                                            

6 ROA 942, 1059, 1189, 1754, 2026, 2132, 2236, 2335). 

JA2500



 

6 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

extensions on the Project permits.  (ROA 948) (emphasis in the original).  However, the State 

Engineer warned: 

Notwithstanding that the extensions of time are being granted, please be advised 
that further requests for extensions on permits comprising the Project will be 
closely scrutinized to ensure the statutory criteria for granting extensions of 
time are adhered to.  (ROA 948) (emphasis added). 
 

SPI petitioned for judicial review of the June 4, 2015 Decision.  (ROA 580-586).  At oral 

argument, the district judge specifically noted: “This is a close case.  I think the writing is on the 

wall.  The State Engineer has informed the applicant that further applications will be scrutinized 

closely.”  (ROA 2404) (emphasis added).  With this in mind, the district court denied SPI’s 2015 

petition for judicial review.  (ROA 580-586). 

F. The State Engineer Granted Yet Another Extension to Intermountain in 2016 
Without Evidence of a Contract With a Municipal Water Purveyor Who Plans to 
Put the Water to Beneficial Use 
 
In late 2015 and early 2016, Intermountain yet again filed applications for extensions of 

time.  (ROA605-617).  SPI filed an objection.  (ROA 5-12).  The sum total of the “evidence” 

submitted by Intermountain in support of its extension requests was an affidavit of its principal, 

Robert Marshall; a list of expenditures that Marshall contended were associated with the Permits; 

and alleged invoices for those expenditures.  (ROA 587-617).  In his affidavit, Marshall 

referenced certain “agreements” but did not submit those alleged “agreements” to the State 

Engineer.  (ROA 614).  The State Engineer did not request any substantiating documentation for 

the unsupported statements in Marshall’s affidavit or hold an evidentiary hearing to subject 

Marshall to cross examination.  Intermountain provided no evidence that it had secured a buyer 

for the project.  (ROA 587-617). 

Nevertheless, on June 1, 2016, the State Engineer yet again granted Intermountain’s 

requests.  (ROA618-624).  In the June 1, 2016 Decision, the State Engineer expressly 

acknowledged that the anti-speculation doctrine applies to extension requests, but the State 

Engineer failed to hold Intermountain to the statutory or anti-speculation doctrine requirements.  

(ROA 622).  Instead, the State Engineer granted the extensions based on Marshall’s 

unsubstantiated statement that Intermountain purportedly “has secured agreements with 

JA2501



 

7 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

engineering and construction firms, Utilities, Inc., and developers.”  (ROA 622).  Other than 

Marshall’s affidavit, there was no evidence in the record of such alleged agreements, and indeed, 

the State Engineer confirmed that they had not been submitted, stating that “future extension 

requests must be accompanied by copies of the agreements you indicated in Paragraphs 5, 6, and 

7 of your Affidavit that Intermountain has reached with engineering and construction firms, 

Utilities, Inc., and developers.”  (ROA 624) (emphasis in the original).  SPI timely filed this 

petition for judicial review. 

SUMMARY OF THE ARGUMENT 

 The June 1, 2016 Decision epitomizes arbitrary and capricious decision making.  In 

granting Intermountain’s extensions, the State Engineer relied exclusively on hearsay statements 

that lacked any indicia of reliability and failed to satisfy the necessary statutory criteria.  And 

although the State Engineer recognized that the anti-speculation doctrine applies to extension 

requests, the State Engineer failed to hold Intermountain to the doctrine’s requirements.  Instead, 

the State Engineer continues to facilitate Intermountain’s speculative conduct, allowing 

Intermountain to bide its time with the hope that, at some point, Intermountain might profit from 

the Permits.  After more than a decade, enough is enough.  

  Water belongs to the public and cannot be held hostage by a water speculator such as 

Intermountain to the detriment of a would-be appropriator such as SPI, or others, who are 

currently prepared to put the Dry Valley resource to beneficial use.  Because Intermountain failed 

to present substantial evidence that it can and will exercise the Permits, the State Engineer abused 

his discretion and violated Nevada law in granting the extensions to Intermountain.  As a result, 

SPI requests that the Court grant this petition for judicial review, vacate the June 1, 2016 

Decision and remand to the State Engineer with instructions to cancel the Permits.   

ARGUMENT 

A. Standard of Review 

NRS 533.450 makes orders and decisions of the State Engineer subject to judicial review. 

“With respect to questions of law, … the State Engineer’s ruling is persuasive but not controlling, 

and the court must “review purely legal questions without deference to the State Engineer’s 
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ruling.”  Pyramid Lake Paiute Tribe of Indians v. Ricci, 126 Nev. Adv. Op. 48, 245 P.3d 1145, 

1148 (2010) (emphasis added).  “Questions of statutory interpretation … receive de novo 

review.”  In re Nevada State Eng’r Ruling No. 5823, 128 Nev. Adv. Op. 22, 277 P.3d 449, 453 

(2012) (internal quotation omitted).  The Court reviews the State Engineer’s factual findings to 

determine if they are supported by substantial evidence.  Revert v. Ray, 95 Nev. 782, 786, 603 

P.2d 262, 264 (1979).  Substantial evidence is that which “a reasonable mind might accept as 

adequate to support a conclusion.”  Bacher v. Office of State Eng’r, 122 Nev. 1110, 1121, 146 

P.3d 793, 800 (2006).  “An abuse of discretion occurs when the record does not contain 

substantial evidence supporting the administrative decision.”  City Plan Dev., Inc. v. Office of 

Labor Comm’r, 121 Nev. 419, 426, 117 P.3d 182, 187 (2005).  “An agency ruling without 

substantial evidentiary support is arbitrary or capricious and therefore unsustainable.”  State 

Indus. Ins. Sys. v. Christensen, 106 Nev. 85, 88, 787 P.2d 408, 410 (1990).   

B. The State Engineer’s Decision is Not Supported by Substantial Evidence That The 
Required Factors in NRS 533.380 Were Satisfied by Intermountain 
 

To avoid cancellation of the Permits, Intermountain had to submit substantial evidence to 

satisfy two statutory requirements: (1) the “reasonable diligence” standard that applies to all 

extension requests (NRS 533.380(3); NRS 533.395(1)); and (2) the additional statutory mandates 

that apply to extension requests for municipal projects.  See NRS 533.380(4).  The absence of 

specific evidence to satisfy a statutory standard is a “fundamental defect” that constitutes an 

abuse of discretion.  Bacher, 122 Nev. at 1122-23, 146 P.3d at 801 (emphasis added). 

1. There is Not Substantial Evidence That Intermountain is Proceeding in Good 
Faith and With Reasonable Diligence to Perfect its Applications  
 
 

The evidence submitted by Intermountain did not show a steady application of effort to 

construct the diversion works and put the permitted water to beneficial use within the statutorily 

designated time frame because, as Intermountain acknowledges, it does not intend to do so.  A 

request for an extension of time must be accompanied by “proof and evidence of the reasonable 

diligence with which the applicant is pursuing the perfection of the application.”  NRS 

533.380(3)(b); see also NRS 533.395(1) (requiring the State Engineer to cancel a permit where 

JA2503



 

9 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the holder “is not proceeding in good faith and with reasonable diligence to perfect the 

appropriation”).  “[T]he measure of reasonable diligence is the steady application of effort to 

perfect the application in a reasonably expedient and efficient manner under all the facts and 

circumstances.”  NRS 533.380(6).  The purpose of this statute is to ensure that appropriated water 

is put to beneficial use: 

The preeminent public policy concern in Nevada regarding water rights is 
beneficial use… The legislature has recognized that water is a limited resource in 
Nevada and it belongs to the public; therefore, one who does not put it to a 
beneficial use should not be allowed to hold it hostage. 
 

Preferred Equities Corp. v. State Eng’r, 119 Nev. 384, 389, 75 P.3d 380, 383 (2003).  To that 

end, a “prospective appropriator [must] fulfill[ ] the strict conditions imposed by our statutory 

scheme.”  Desert Irr., Ltd. v. State, 113 Nev. 1049, 1059, 944 P.2d 835, 842 (1997). 

a. Intermountain’s Effort to Maintain the Status Quo Does Not Constitute 
Reasonable Diligence to Perfect Its Applications 
 

Although Intermountain provided the State Engineer with a list of alleged expenses (ROA 

587-602), it omitted any evidence to show diligence in building the diversion works or 

developing the property to be served by the imported water, which was fatal for the purposes of 

NRS 533.380(3).  The expenses claimed by Intermountain relate to the maintenance of existing 

test wells, fees charged by the State Engineer for applications of extension of time, costs 

associated with marketing pitches to sell the water on speculation and legal and other expenses 

related to holding and defending the unperfected permits. (ROA587-602).  These alleged 

expenses do not show progress towards putting the water to beneficial use; rather, at most, they 

show an effort to maintain the status quo while Intermountain looks for a buyer.  (ROA587-602).   

Moreover, Marshall failed to explain the invoices, and they are not sufficiently descriptive 

to allow the State Engineer to do anything but speculate as to the work performed.  (ROA 588-

602).  Where Intermountain frankly admits it has no intent to put the water to beneficial use, 

whatever the invoices may say, they support Intermountain’s marketing efforts, not perfection of 

the Permits.  (ROA 588-602).  As the State Engineer stated in the June 4, 2015 Decision, such 

marketing efforts are insufficient to show good cause for failing to put the water to beneficial use.  

(ROA 948).  For these reasons, Intermountain did not satisfy the reasonable diligence standard.  
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See Desert Irr., 113 Nev. at 1057, 944 P.2d at 841 (a mere statement of intent to put water to 

beneficial use, uncorroborated by any actual evidence, after twenty years of nonuse is insufficient 

to justify a sixteenth extension to file proof of beneficial use and warranted cancellation of the 

right); see also Ophir Silver Min. Co. v. Carpenter, 4 Nev. 534, 548–49 (1868) (finding lack of 

diligence in perfection of water rights where there was no construction of diversion works). 

b. The Marshall Affidavit Is Unreliable Hearsay That Fails to Meet the 
Substantial Evidence Standard 

After 14 years of Intermountain’s failure to construct the diversion works or prove 

beneficial use, it was not “reasonable” for the State Engineer to rely on speculation and hearsay to 

grant the extensions.  The substantial evidence inquiry “presupposes the fullness and fairness of 

the administrative proceedings …”  Revert, 95 Nev. at 787, 603 P.2d at 264.  In that regard, the 

“substantial evidence” on which the State Engineer relies must be “in the record before him.”  

Eureka Cnty v. State Eng’r, 131 Nev. Adv. Op. 84, 359 P.3d 1114, 1121 (2015) (reversing a State 

Engineer’s decision that was based on unsupported findings).  Speculative statements do not 

satisfy the substantial evidence standard.  Bacher, 122 Nev. at 1122-23, 146 P.3d at 801 n.37. 

Here, the State Engineer relied on representations in Marshall’s affidavit, which was 

grossly unreliable, self-serving and deficient because Marshall failed to submit the alleged 

documents to which he refers.  (ROA620).  In particular, Paragraphs 5, 6 and 7 of the affidavit, to 

which the State Engineer specifically cited, do not satisfy the statutory criteria.  (ROA 614).   

Paragraph 5: 

Paragraph 5 states that “During 2015, Intermountain entered into an Option Agreement 

with two world-wide engineering and construction firms, experienced in water systems 

development.  One firm is located in Chicago, Illinois and the other is located in Tel Aviv Israel.”  

(ROA 614).  This statement does not assert that either of these firms plans to put the water to 

beneficial use, as required to perfect the applications.  See NRS 533.380(3).  Indeed, it does not 

even assert that the alleged “Option Agreement” relates to the pipeline project at issue in this case 

and does not describe what is being “optioned.”  (ROA 614).  And while these firms purportedly 

engage in “engineering and construction,” there is no evidence that the purpose of the alleged 
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agreement is to provide those services for construction of the pipeline contemplated in 

Intermountain’s permits.  (ROA 614).  Because the record is replete with representations that 

Intermountain has no ability to finance the construction of pipeline, the water treatment facility 

and related infrastructure,7 the State Engineer could not assume otherwise.  See Eureka Cnty, 131 

Nev. at __, 359 P.3d at 1121. 

Paragraph 6: 

Paragraph 6 states: “…Intermountain, during 2015 and early 2016 has had extensive 

negotiations with Utilities Inc., Nevada and Arizona, a PUCN certified utility company to 

distribute Intermountain’s water to its present and future customers in the Cold Springs area of 

Washoe County.  An agreement has been reached and is in the process of being signed.”  (ROA 

614).  This statement likewise is not substantial evidence to show reasonable diligence because 

the proposed place of use of Intermountain’s permitted rights is not the Cold Springs area, but 

rather Lemmon Valley, an entirely separate hydrographic basin.8 See Nevada Division of Water 

Resources Basin Boundary Map, http://water.nv.gov/mapping/maps/designated_basinmap.pdf 

(identifying Lemmon Valley basin as 92A and 92B and Cold Springs basin as 100).  It is well 

established Nevada law that a permit holder cannot obtain an extension of time based upon an 

intention to put the water to use on a parcel other than the described place of use in the permit.  

See Desert Irr., 113 Nev. at 1057-58, 944 P.2d at 841. 

Paragraph 7:  

Paragraph 7 states:  

Intermountain has had numerous meetings with Developers whose plans involve 
construction of nearly 10,000 houses.  The developments are in various stages of 
permitting, with all but one small one, in the City of Reno.  Much work has been 
done by the developers to date.  All of the developments are adjacent to or very 
near the existing developed areas.  Intermountain expects to have Developer 
agreements in hand within three to four months.  (ROA 614). 
 

                                            

7 ROA 948, 1043, 1047, 1055, 1059, 1743. 
8 ROA 835, 981, 1102, 1699, 1984, 2099, 2200, 2303.  
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This statement likewise does not show reasonable diligence because (1) it says nothing 

about whether the “developments” are located within the place of use of the permitted rights; (2) 

Marshall candidly admits that no agreements have been reached; and (3) there is no evidence that 

the “Developers” seek to use the permitted water to service their developments.  (ROA 614). 

A “reasonable mind,” the keystone of a substantial evidence inquiry, would not 

exclusively rely on hearsay and simply accept Marshall’s word that such agreements exist.  See 

id.; Eureka Cnty, 131 Nev. at __, 359 P.3d at 1121; Revert, 95 Nev. at 787, 603 P.2d at 264.  

Moreover, even if the documents exist, the fact that they exist should not have ended the State 

Engineer’s analysis.  See Revert, 95 Nev. at 787, 603 P.2d at 264.  The State Engineer needed to 

request those alleged documents to review their content and subject Marshall’s unsupported 

assertions to cross examination.  See id.  

What did the purported agreements say?  Are they enforceable?  Do the contracting 

parties seek to buy the water rights?  Do they have the financial means to develop the diversion 

works and put the water to beneficial use in the foreseeable future?  Do the documents justify 

Intermountain’s continued lock on the entire Dry Valley aquifer when the water belongs to the 

public, and SPI and others are presently prepared to put the water to beneficial use?  See NRS 

533.025.  In short, do the documents themselves really satisfy the statutory requirements, as the 

State Engineer assumed but did not corroborate?  The State Engineer granted Intermountain’s 

extensions without substantial evidence to answer these essential questions. 

c. The State Engineer Ignored His Previous Pledge To Closely Scrutinize 
Intermountain’s Extension Requests 

The defects in the June 1, 2016 Decision are particularly egregious because, according to 

the June 4, 2015 Decision, the State Engineer planned to “closely scrutinize” future extension 

requests.  (ROA 948).  On judicial review, the district court only affirmed the June 4, 2015 

Decision based upon the State Engineer’s stated commitment to engage in such close scrutiny, 

noting that “the writing is on the wall” as to whether Intermountain can continue to keep a choke 

hold on the entire Dry Valley resource in “this … close case.”  (ROA 2404).  “Close scrutiny” 

means the State Engineer had an obligation to test the competency of Marshall’s unsubstantiated 
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statements by, at a minimum, requesting a copy of the actual documents that the Marshall 

affidavit purports to describe.   

Rather than fulfill that obligation now, the State Engineer deferred it to Intermountain’s 

next extension requests.  (ROA 624).  However, the State Engineer could only rest on substantial 

evidence “presently known” at the time the June 1, 2016 Decision was made, not on “information 

to be determined in the future.”  Eureka Cnty. 131 Nev. at __, 359 P.3d at 1120.  Because the 

State Engineer failed to closely scrutinize Intermountain’s extension requests as he had pledged 

and instead relied on hearsay and speculation without subjecting Marshall to cross examination, 

on review, the Court can and should second guess the State Engineer’s findings.  See Revert, 95 

Nev. at 786, 603 P.2d at 264. 

d. The Chevron Case On Which The State Engineer Relied Is Not Analogous 

The State Engineer erroneously deemed Intermountain’s “evidence” adequate to show 

“reasonable diligence” based on alleged parallels with evidence submitted in a case decided by 

the Colorado Supreme Court.  ROA 620-621, citing Mun. Subdistrict, N. Colo. Water Conserv. 

Dist. v. Chevron Shale Oil Co., 986 P.2d 918 (Colo. 1999).  In numerous ways, Marshall’s 

unsubstantiated affidavit is incomparable in quality and quantity to the evidence presented in 

Chevron.  Compare ROA 612-616 to Chevron, 986 P.2d at 920-23.   

i. Unlike In Chevron, The State Engineer Did Not Test The Accuracy 
Or Reliability Of Intermountain’s “Evidence” 

In contrast to Marshall’s unsubstantiated representations accepted by the State Engineer, 

the evidence that the Colorado Supreme Court deemed sufficient to show reasonable diligence 

had been presented to Colorado’s Water Court in a three-day trial, subject to cross examination.  

Id. at 920.  At trial, the party opposing the extension did not dispute the evidence or challenge the 

accuracy of the water court’s factual findings.  See id. at 921-23.  And on appeal, the Colorado 

Supreme Court independently reviewed the record and concluded that the water court’s findings 

were supported by “competent evidence.”  Id. at 923. 

Here, Marshall’s affidavit provided no details as to the content of referenced documents, 

much less the documents themselves.  (ROA 612-615).  The State Engineer did not request copies 
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of the documents or seek any information as to their content.  (ROA 624).  Likewise, the State 

Engineer did not hold a hearing on Intermountain’s extension requests to subject Marshall to 

cross examination on his statements or the invoices he submitted.  Instead, the State Engineer 

simply accepted Marshall’s unsupported representations at face value.  (ROA 624).  Where 

Intermountain’s submission does not come close to the caliber of evidence heard and considered 

at trial by the Colorado Water Court, Chevron is not analogous. 

ii. Unlike In Chevron, Marshall Has No Intent Or Ability to Put The 
Permitted Water To Beneficial Use 

Chevron is also distinguishable because there, the holder of the conditional water rights 

(i.e. Chevron) itself “intend[ed] to perfect [its] rights at some point in the future by using the 

water for the production of shale oil and its by-products.”  Chevron, 986 P.2d at 920.  The water 

rights were appropriated “for use in connection with Chevron’s shale oil project,” and Chevron 

owned the oil shale lands where the water was to be put to beneficial use.  Id.  Chevron had 

pursued numerous activities to put the water to beneficial use in its project and submitted a 

planning document to the water court that contained various scenarios for the project start-up 

date.  Id. at 921-922. 

In contrast, here, it is undisputed that Intermountain has no intent to itself put the water to 

beneficial use but, rather, simply hopes to sell the water rights for profit.  (ROA 182).  Likewise, 

Intermountain does not own any land in Dry Valley or the proposed place of use, unlike Chevron, 

which made plans for and sought to use the water for its own development project on land it 

owned.  Compare Chevron, 986 P.2d at 920-22 to ROA 182.  Because Intermountain failed to 

submit any evidence of any comparable plans to put the water to beneficial use (because no such 

plans exist), the State Engineer’s reliance on Chevron is misplaced.  See id.  

2. There is No Evidence to Satisfy NRS 533.380(4) 

The Court also must vacate the June 1, 2016 Decision because there is no evidence in the 

record – much less substantial evidence – to satisfy the mandatory statutory requirements found 

in NRS 533.380(4).  For the State Engineer to grant an extension of time for a proposed 

municipal use, the State Engineer:  
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shall … consider, among other factors: 

(a) Whether the holder has shown good cause for not having made a complete 
application of the water to a beneficial use; 

 
(b) The number of parcels and commercial or residential units which are 

contained in or planned for the land being developed or the area being 
served by the county, city, town, public water district or public water 
company; 

 
(c) Any economic conditions which affect the ability of the holder to make a 

complete application of the water to a beneficial use; 
 

(d) Any delays in the development of the land or the area being served by the 
county, city, town, public water district or public water company which 
were caused by unanticipated natural conditions; and 

 
(e) The period contemplated in the: 

 
(1) Plan for the development of a project approved by the local 

government pursuant to NRS 278.010 to 278.460, inclusive; or 
 

(2) Plan for the development of a planned unit development recorded 
pursuant to chapter 278A of NRS, 

 
if any, for completing the development of the land. 
 
    

NRS 533.380(4) (emphasis added).  The Legislature’s use of the word “shall” required the State 

Engineer to receive and consider substantial evidence to support each of these factors.  See State 

v. Am. Bankers Ins. Co., 106 Nev. 880, 882, 802 P.2d 1276, 1278 (1990). 

a. Intermountain Did Not Submit Evidence To Show Good Cause For Failing to 
Put The Water To Beneficial Use But Rather Admits It Does Not Intend To 
Do So 
 

The evidence before the State Engineer showed that Intermountain is marketing its water 

for sale, not planning to put it to beneficial use.9  In the June 4, 2015 Decision, the State Engineer 

expressly stated that “the inability to secure a buyer in future requests for extensions of time will 

not be considered good cause for extensions of time.”  (ROA 948) (emphasis in the original).  

Yet in the June 1, 2016 Decision, the State Engineer completely ignored this mandate when he 

found good cause for the extensions even in the absence of any evidence that Intermountain had 

secured a buyer.  (ROA 623).  The State Engineer’s grant of extensions of time in direct violation 

                                            

9 ROA 182, 948, 1043, 1047, 1055, 1059, 1743. 
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of his own previous decision is the hallmark of arbitrary and capricious decision making.  Where 

is it undisputed that Intermountain has no intention to itself put the water to beneficial use, 

Intermountain failed to satisfy the good-cause requirement in NRS 533.380(4)(a).   

b. Intermountain Failed To Submit Evidence Of Parcels That Allegedly Will Be 
Served By Its Permits  
 
 

Intermountain presented no evidence to the State Engineer of any particular development, 

residential or commercial parcel or unit that is slated to be served by the water appropriated under 

Intermountain’s permits because there is no current or reasonably foreseeable demand for 

Intermountain’s imported water.  To skirt this “fundamental defect,” Bacher, 122 Nev. at 1122-

23, 146 P.3d at 801, Marshall made the unsubstantiated assertion that “Intermountain has had 

numerous meetings with Developers [sic] whose plans involve construction of nearly 10,000 

houses.”  (ROA 614).  Marshall’s inclusion of this statement in his affidavit does not satisfy the 

statutory standard for a number of reasons.  See NRS 533.380(4)(b). 

First, mere meetings with certain unidentified developers do not constitute substantial 

evidence of specific parcels that will be served by the appropriated water, as the statute requires.  

Id.  Second, to the extent those purported developers actually plan to construct 10,000 houses, 

there is no evidence that those houses will be constructed in the proposed place of use identified 

in Intermountain’s applications.  (ROA 614).  In which hydrographic basin are the houses 

located?  In which water purveyor’s service territory are the houses located?  Are those houses 

slated to be served by other water source(s)?  What are the proposed terms of the non-existent 

“Developer [sic] agreements”?  (ROA 614).  Marshall’s affidavit does not address any of these 

questions and is precisely the type of “speculative evidence of development projects [that] is not 

sufficient to survive a substantial evidence inquiry on review.”  Bacher, 122 Nev. at 1122-23, 146 

P.3d at 801 n.37.      

c. Intermountain Failed to Submit Evidence of Economic Conditions That 
Prevented Intermountain From Putting the Water to Beneficial Use 

 

In that Intermountain concedes it has no plans to itself put the water to beneficial use, 

none of the evidence it submitted can be construed to demonstrate that economic conditions 
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prevented Intermountain, as the permit holder, from perfecting the permitted water.  NRS 

533.380(4)(c) requires the State Engineer to consider “economic conditions which affect the 

ability of the holder to make a complete application of the water to a beneficial use.”  (emphasis 

added).  Here, it is undisputed that the permit “holder,” i.e. Intermountain, does not intend to put 

the water to beneficial use.10  As a result, under no circumstance could Intermountain ever 

provide substantial evidence to satisfy this statutory standard.  See NRS 533.380(4)(c). 

Attempting to overcome this infirmity, Intermountain cited to portions of TMWA’s Draft 

2016-2035 Water Resource Plan to argue that it can satisfy NRS 533.380(4)(c).  (ROA 610).  

Even if Intermountain could depend on these statements as “evidence,” they do not describe the 

economic conditions facing the Intermountain project in the previous extension period or even the 

previous three extension periods.  (ROA 610).  Rather, they only describe economic conditions in 

TMWA’s service territory through 2013.  (ROA 610).  In his June 1, 2016 Decision, the State 

Engineer cited the “severe economic downturn from 2007-2013” as support for his conclusion 

“that Intermountain’s efforts were reasonable.”  (ROA 621 n.9).  The State Engineer failed to 

look at the economic conditions from 2013 to the present, and there is not substantial evidence to 

show that current economic conditions are preventing Intermountain from perfecting the water 

rights.  (ROA 606-615; ROA 621 n.9).    

In fact, the TMWA Plan on which both Intermountain and the State Engineer relied 

demonstrates that there currently is no economic downturn, nor has there been for three years:  

[A] number of key events … have occurred over the past five years which 
include: … A reversal of negative or stagnant economic trends dominating the 
region since 2007 which altered the economic activity and growth expectations 
for the Truckee Meadows. The region began experiencing a modest economic 
resurgence in late 2013 which continues today. (ROA 452 (emphasis added); see 
also ROA 465-467 (noting signs of economic recovery starting in 2012 and the 
corresponding increase in home buying and will-serve commitments)).  
  

After 17 years without any evidence that construction of Intermountain’s interbasin pipeline 

would commence at all, the State Engineer needed to do more than simply note a past economic 

downturn that ended three years ago in order to justify further extensions.   

                                            

10 ROA 182, ROA 948, 1043, 1047, 1055, 1059, 1743. 
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Intermountain failed to present any evidence of what economic conditions would be 

necessary before its speculative project would pencil out.  Intermountain also failed to present any 

evidence of whether current population projections demonstrate anticipated demand in Lemmon 

Valley that could justify construction of a 22-mile long proposed pipeline, treatment plant and 

related infrastructure, as required for Intermountain’s appropriations.  Because the question of 

whether Intermountain’s proposed project would ever be economical is purely speculative, the 

State Engineer’s extension is not supported by substantial evidence.   See Bacher, 122 Nev. at 

1122-23, 146 P.3d at 801 n.37.      

d. Intermountain Failed to Submit Evidence of Any Plan Developed Pursuant to 
NRS 278 or NRS 278A That Includes Use Of The Permitted Water   

  
In violation of NRS 533.380(4)(e), Intermountain’s extension applications failed to 

identify any plan authorized by NRS 278.010 et seq. or NRS Chapter 278A that includes a 

development that Intermountain’s proposed water importation project will serve.  In the June 1, 

2016 Decision, the State Engineer did not cite to any evidence of such a plan, as he was required 

to consider under NRS 533.380(4)(e).  Because the State Engineer’s analysis of this and the other 

criteria in NRS 533.380(4) was mandatory, absent such evidence, the State Engineer’s grant of 

the extensions to Intermountain was arbitrary, capricious and an abuse of discretion.   See Bacher, 

122 Nev. at 1122-23, 146 P.3d  at 80. 

C. The State Engineer Erred, as a Matter of Law, by Failing to Apply Nevada’s Anti-
Speculation Doctrine to Deny Intermountain’s Extension Requests 

 
1. Intermountain Failed to Submit Any Evidence of a Contractual or Agency 

Relationship With An Entity That Plans To Put The Permitted Water To 
Beneficial Use 
 

As the State Engineer recognized, a would-be water appropriator must prove both with its 

initial applications and with any extension request that it is not speculating in water.  (ROA622).  

In addition to its statutory scheme that prohibits water speculation, Nevada has expressly adopted 

the anti-speculation doctrine, which “addresses the situation in which the purported appropriator 

does not intend to put water to use for its own benefit and has no contractual or agency 

relationship with one who does.”  Bacher, 122 Nev. at 1119, 146 P.3d at 799 (quoting Three Bells 

Ranch v. Cache La Poudre, 758 P.2d 164, 173 n. 11 (Colo. 1988)).  Where a would-be 
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appropriator is speculating on anticipated need, the beneficial use requirement, which is the 

underpinning of Nevada water law, cannot as a matter of law be satisfied.  Id.; see also Preferred 

Equities, 119 Nev. at 389, 75 P.3d at 383 (2003). 

Here, the factual record is undisputed that Intermountain has no intention to itself develop 

the pipeline project, lacks the financial capacity to do so and has no agency or contractual 

relationship with the municipal water purveyor that serves the proposed place of use.11  Instead, 

as Intermountain has admitted since 2011, it simply seeks to sell the water rights, not put the 

water to beneficial use.12  

Because the June 1, 2016 Decision acknowledged that permits can be canceled for failure 

to comply with the anti-speculation doctrine, the State Engineer’s statement that Bacher had not 

been decided when Intermountain’s permits were first granted is irrelevant.  (ROA 622).  NRS 

533.395(1) protects against speculation by requiring proof that “the holder” of the permit act in 

good faith and with reasonable diligence to put the water to beneficial use.13  If the permit holder 

does not intend to itself perfect the application, it is axiomatic that the water could only be put to 

beneficial use through a contract or agency relationship with someone who does.  As a result, 

Bacher did not articulate some new rule that did not exist at the time Intermountain’s permits 

were granted.  It simply clarifies the statutory requirements.   

In any event, each time the State Engineer considers an extension request, he must ensure 

that permit holder is exercising reasonable diligence to construct the diversion works and put the 

                                            

11 ROA 182, ROA 948, 1043, 1047, 1055, 1059, 1743. 
 
12 Id. Contrary to the State Engineer’s assertion, SPI does not invoke the anti-speculation doctrine 
to contend that there is any restriction on the alienability of Intermountain’s water rights.  (ROA 
622, citing Adaven Mgmt., Inc. v. Mtn. Falls Acquisition Corp., 124 Nev. 770, 191 P.3d 1189 
(2008).  Rather, SPI’s position is that Intermountain violates the anti-speculation doctrine by 
having no intent or ability to put the water rights to beneficial use.  Unlike Intermountain’s 
permits, the water rights in Adaven had been put to beneficial use, and there was no question as to 
whether they had been perfected.  See id. at 772, 191 P.3d at 1191. 
 
13 In addition to the statutory language, the legislative history of NRS 533.380 and 533.395 shows 
that the evidentiary requirements to obtain an extension were designed to protect against 
speculation.  (ROA 406-408) (Assemblywoman Freeman, the bill’s sponsor: “[A]ddressing the 
topic of reasonable diligence as it relates to water permits,” the proposed statutory changes “will 
give the state engineer additional tools to prevent any speculation on water.”). 
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water to use.  If the permit holder has no such intention, it is the permit holder, i.e. Intermountain, 

who must demonstrate through substantial evidence how the permits will be perfected.  NRS 

533.380(3)-(4); NRS 533.395(1).  Intermountain failed to do so.  Because Intermountain has no 

intention to put the water to beneficial use, in the absence of a contractual or agency relationship 

with the municipal water supplier, the State Engineer had no discretion to grant the extensions to 

Intermountain.  See Bacher, 122 Nev. at 1119, 146 P.3d at 799.   

2. The Marshall Affidavit Is Not Competent Evidence to Satisfy The Anti-
Speculation Doctrine 
 

 
In the June 1, 2016 Decision, the State Engineer found that Intermountain purportedly 

complied with the anti-speculation doctrine  by “affirm[ing] that it has secured agreements with 

engineering and construction firms, Utilities, Inc., and developers.”  (ROA 622, citing paragraphs 

5, 6 and 7 of Marshall affidavit).  Similar to its deficiencies in satisfying any statutory standards, 

the Marshall affidavit say nothing about a contractual or agency relationship with an entity that 

plans to put the water to beneficial use.  (ROA 614).  Specifically, the alleged “Option 

Agreement” with “engineering and construction firms” referenced in Paragraph 5; the alleged 

Utilities, Inc. agreement to distribute water in Cold Springs referenced in Paragraph 6; and the 

non-existent “Developer agreements” in Paragraph 7 do not purport to be with a municipal water 

purveyor or anyone else who intends – and has the financial means – to serve Lemmon Valley.  

Rather than satisfy the anti-speculation doctrine, Marshall’s unsubstantiated hearsay highlights 

that Intermountain is simply speculating in water, in violation of Nevada law.  

CONCLUSION 

In issuing the June 1, 2016 Decision and granting extensions to Intermountain in the 

absence of substantial evidence that showed compliance with the statutory mandates and anti-

speculation doctrine, the State Engineer erred, as a matter of law, abused his discretion and acted 

in an arbitrary and capricious manner.  SPI respectfully requests that the Court grant this Petition 

for Judicial Review, vacate the extensions granted to Intermountain for Permits 72700, 64977, 

64978, 66400, 73428, 73429, 73430 and 74327, and remand the matter to the State Engineer with 

instructions to cancel the permits. 
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AFFIRMATION 

Pursuant to NRS 239B.030, the Undersigned does hereby affirm that the preceding 

document does not contain the social security number of any persons. 

Dated:  October 7, 2016. 

      McDONALD CARANO WILSON LLP 
 
 
 
      By:  /s/ Debbie Leonard    

Debbie Leonard 
100 West Liberty Street, 10th Floor  
Reno, Nevada 89501  
(775) 788-2000  
 
Attorney for Petitioner 
Sierra Pacific Industries 
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CERTIFICATE OF SERVICE 

Pursuant to N.R.C.P. 5(b), I hereby certify that I am an employee of McDONALD 

CARANO WILSON LLP and that on October 7, 2016 I certify that I electronically filed the 

foregoing PETITIONER SIERRA PACIFIC INDUSTRIES’ OPENING BRIEF with the Clerk of 

the Court by using the ECF system, which served the following parties electronically:  

Micheline Fairbank 
Office of the Attorney General 
100 North Carson Street 
Carson City, Nevada  89701 
mfairbank@ag.nv.gov  
 
Rick Elmore 
3301 S. Virginia St., Suite 125 
Reno, NV  89502 
relmore@rlepc.com  
 

 DATED:  October 7, 2016. 

 

   
      _/s/ Kathleen L. Morris_______________________ 
      Kathleen L. Morris 
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The protest claims are overruled and Applications 73428, 73429 and "3430 are hereby

approved subject to: ' .

1, Existing rights; Ay

2.7, The payment of the statutory permit fees; 	

3. A monitoring program approved by the State Engineer prior to the diversion of any

water appropriated under these permits. " - 7 - './y':T \ ' ' 1 1

Respectfully submitted, '

TRACY TAYLOR, RE.

State Engineer
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APPLICATION FOR WATER NO. 74327 NOTICE IS HEREBY GIVEN, that on the 23rd day
of May 2006 Intermoontain Water Supply Ltd. of Sparks, Nevada made application to the State

Engineer of Nevada for permission to change the point of diversion of 0.623 c.f.s., a portion of
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APPLICATION FOR WATER; NO . 74 327 : .
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NOTICE . IS HEREBY GIVEN, that on the 23rd 2006

Intermountain Water Supply Ltd. of Sparks, Nevada made application

to the is tate Engineer of Nevada for permission to chance the point

of diversion of 0.623 c.f.s port ion of water heretofore

appropriated urider Permit 64 978. Water will be diverted from an

underground source at a point located within the SWl/4 SEl/ 4 of

: Section 24, T24N, RISE, MDM or at a point from which tie SE corner

of said Section 24 bears S 88 degrees 46 1 38" E4/ a distance of

1448 .69 feet (17 miles north of Lemmon Valley , NV) . Wster will be

used for municipal and domestic purposes from January 1"\ to ;

December 31st of each year. The existing point of diversion was

located; within the NW1/4 NW1/4 of Section 11, T24N,: R19E, MDM, or v

at a point from which the SE corner of Section 19, T24N, R20E,

MDM, beats S 44 degrees 31' 55" E, a distance of 21449 feet, .

Water was used fbr municipal and domestic purposes from January

la£ to December 31st of each year,

11 Tracy Taylor , P . E .

State Engineer

TT/ag .

Date of first publication _

Date of last publication 	

SE ROA 2294
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SE ROA 2295

Permit Terms Sheet

ligpteiiiiia. APPLICATION NO: 74327

b. Ready for Action August 20, 2006

c. Source UNDERGROUND 	

d. Amount 0.623 cfs

e. No. of Units, Cattle Acres, etc	

	 f451 AFAf 	

f. Manner of Use Municipal & Domestic

g. Period of Use 1/1 - 12/31	

h. Fees

i. Status of Basin

j. Basin Name DRY VALLEY

k. Basin Number 7-095

!. Reviewed: Office Engineer

Bx

Reviewed: Groundwater Engineer

11 S^tft d(f By .
/

Reviewed: Surfacewater Engineer

mm. b7m<L(rroo^

Office Notes: FEES: $1 00 + $2f450.74AF1 = $1 .001 .48 The purpose of Application 74327 is to

change apportion of 64978 in upper Dry Valley near Warm Springs basin boundary, to a new

POD -vFmiles to SW near South Fk. Dry Valley Ck. POU is in i
A,

the northern Reno-Sparks/North Valleys area via Intermountain Water Supp y's proposed (
c 0 A, ~ v ^ { tnr, nt moo 1- xwM

pipeline to Lemmon Valley. ^ \ \ .	 , /
''"Hi " t L®>L-— » 	 x

See Ruling #5568 RE water under/Appi. 69664 to change 64978 for Add. Info. ~ ^
( 	1 ' /\

Supplemental to: See S ( 6 ) Term 'Permit Plat Filed 50564
**************
**************

********M*i4ii*********iK«**

*********444**4************************************i** ****** I************************ fr-************ ******>***I******** ***4 4 ***********

C ( c ) Point of diversion of a portion 64978/ 64978

$m 	

Permit Terms:

£i21

S(11 )

S ( 6 ) 64977, 64978, 66400, 73428. 73429. 73430. & 7^327 / 2996 AFA

QT-Rpt	 ,	 		

R^umpfrRrstrbji 3PPfovei

V.'Me* Permit is issued subject to State Engineer's Ruling No. 5622
Fejp 1 1 . 2008

Feb 1f1. 2009

The amount of water to be appropriated shall

be limited to the amount which can be applied

to beneficial use, and not to exceed 0,623

cubic feet per second but not to exceed

450.74 acre-ft annually	 ___________

Completion

PBU ___

PBU Map _

Date: 	

N/A

Sept 13,2006

iktALEBy:

SE ROA 2295
JA2380
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2±f.3
- '/?tf) 2. Oc-fs (PoD^'t, W7%)

~ 7 V3%7(&A) & & 23 cff. (Po0petit**4^ i

£
w

ft/fA'-1

M^
PA'
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SE ROA 2297

v:

lest to
i

withdraw Application 69664. Until this is recmved by this

office, Permit 74327 will not be issued. ,
<

;
jr

v-

i

Iv

!

!
• y. ' .

;

' • ..

i."

. .. ..

#
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SE ROA 2298

STATE OF NEVADAKenny C; guinn alien BIAGG1
D/rocifor

THACY TAYLOR, P.E.

State Engineer

Gouemor : .

mm
vac*1:

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 S. Stewart Street, Suite 2002

Carson City, Nevada 89701

(775) 681-2800 • Fax (775) 684-2811

http://water.nv.gov

Sep 20, 2006
Re: 74327

Intermountain Water Supply Ltd

175 Stags Leap Circle
: Sparks NV 89436

if '

Ladies and Gentlemen:

You are hereby advised that your application to change the public water; of the State of
Nevada, under our Serial Number 74327 for the waters of an underground source is now ready to
be presented to the State Engineer for approval.

You are further advised that in accordance with NRS 533,435 it wiil bt necessary that
you forward to this office, within sixty (60) days from the date hereof, permit fees of $1,002.00
for the application listed above.

In addition to the permit fees, please submit a request to withdraw Application 69664.
Until this is received by this office, Permit 74327 will not be issued.

Please be advised that the permittee is responsible for notifying the State E ngineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant or
agent, the required legal notices will be sent to the latest address of record, and not to earlier
addresses unless proper written notification from the applicant or agent directs otherwise.

In the event that this office does not receive the permit fee within sixty (60) days from
this date, your application will be subject to denial,

Sincerely,

l t~— f\e.
- |

Tracy Taylor, P!E,

State Engineer

TT/sc

R. Michael Turnipseed, P, E.cc:

tNSPO Rev. M6)
L 8

SE ROA 2298 ;
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SE ROA 2299

: :

.

r>; ... A'r ..

State of Nevada - Division of Water Reso urces

901 S. Stewart Street

2nd Floor

Carson City, NV 89701

INTERMOUNTAIN WATER SUPPLY LTD
175 STAGS LEAP CIR

SPARKS NV 89436-7282

—

Payment Method Check No, Receipt #

Check 1256 206772
» i'n

Date Item Description Amount

9/21/2006 Change PERMIT FEE - CHANGE NO. 74327 1,002.00

:

Received by: Sue Co^_.

Total $1,002,00s.„
SSS

SE ROA 2299
JA2384
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SE ROA 2301

No. 74327
APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNEROF USE AND PLACE OF USE OF THE PUBLIC WATERS OF THE STATE OF: NEVADA HERETOFORE APPROPRIATED

. Date af filing in 'SUsle Engineers Office ;	MA3121 ISM.

Returned to applicant for correction.™.

Corrected1application filed.

Map filed
JIM 14,2000

fThe, applicant Intehnountain Wiiter Supply Ltd hereby makes application for permission tochange the Point of diversion Of '.(.portion ofwater heretofore appropriated under Permit 64978
. 1 . The source of water is underground water well

2. The amount of water to be changed 0,623 ; cfs

:

; 3. The water to bo used tor Same As Heretofore

4, The water heretofore permitted for Municipal and Domestic '

, . 5; The water :tCto; be diverted at the, following point within the SWV4 SEVLSec. 24, T.24N,,H.tHE., MDB&M or at a point fioiu wliicli the SE Corner of said See. 24 bears S. 88046'38" F,ata. distance of 1448.69 feet. For map of prop POU use map to accompany this application

6: The existing permittcd.pdiht of diversion is located -within NWV4 NWV4 Soc. II T.24N., R.19E,,, : ; MDB&M or at a point from which the SE corner or Section 19 , T.24N., R.20E., MDB&M;|||C bonrS. 44^31 !S5"E. a distance of 21449 feet . .
v . ;7vProposedplaeoqfuseSanio As Heretofore

s Existing: place, of. use.Sec, 1 through 36 inclusive T.21N., R.39E., MDB&M; Sec. 36,T.21N., R.18K., sec. I through 12 inclusive, 15, 16 and 17 T.2UN., R.19E., MDB&M; andsec. I and 12 T.20N., lt.iHK,, MDB&M ,

9, Use will be from 1/1 to 1 2/3 1 of each year.

' 10.' Use was permitted from 1/1 to 12/31

11; Description of proposed works drilled well, pump, motor & distribution lines

12. Estimated cosfdfwbrks Si 0 Million
v , ; : ... . . . '

13. Estimated time required to construct works 5 yenrs

15. Remarks; For map of existing POD use map on tile under 64978 This application replacesappl. 69664 which transferred the rights from upper Dry Valley to Lower Dry Valley (secRuling # 5568)

By R, Michael Turutpsced, P.E,
'... s/ R, Michael Turaipsced P.E.

: 204 N, Minnesota Street ,
Carson City, NV 89703

lt; AMCompared; ac/iip,.'.

Protested......	

SE ROA 2301
JA2386



SE ROA 2302

Page 1 of 3.

74327

.'APPROVAL OF STATE ENGINEER

Thin is to certify that x have examined the foregoing application,- and hewi-by..'

tjrant; the aumc, nvbject to tho tollo'jing litaitatirtria and condltioris i 1 .y:: ;';.: • ,

This permit to change the point of ,diver.pioii ipf.,a portion; of

the waters of an underground source as heretofore 'granted' under.'

permit. 64373 is issued subject to the terms and -conditiona dmpQg.ed

in aaid Permit 64970. . and with the ' understanding, "'that '. no.: .'otlier . u J

rights on the source will be affected by , the : change.' proposed:; -

herein. The well shall be equipped with '-a 2 -inch opening and a

totalizing meter must be installed and maintained in 'hhe, discharge.,

pipeline near the point : of diversion and ..accurate, fumasur.ementa1- .. .

must be kept of 'water placed to beneficial ...user '-.'The ' totalising ;V f

meter must be installed before any use of the water begins or

before the proof" of completion of work' ia filed,;, if the well. is :

flowing, a valve must be installed and maintained ' to prevent

waste . Thin source ih located within an' area.: .designated by ' the ; '. "

. State Engineer pursuant to NRS 534.030. . The V State retains:' , the '

right to regulate the use , of the water herein- grapted at -'any . and. : ~

all times . . - . 'i .. . . ' ; '

This permit does- not extend the permittee the right of

ingress and egress on public, private or corporate lands. . .' .: 7

The well muat be .sealed with cement .grout, concrete grout or . .

neat cement from ground level to 100 feet,' . ' '.' ' . f'j , . :-V;

The issuance of this permit does not waive the requirements •.

that the permit holder obtain other -permits 'froth. State, . "'Fedaral .;

and local agencies. '" - ; . . ' . . .'

The total combined duty of water under Permits 64977, -649:76, •

66400, 73428, 73429, 73430 and 74327 shall not/ exceed; 2 996 .:0 acre-

feet annually. . . .

Monthly records shall bo kept of the amount of water pumped

from ciiis well and the records submitted to the. State Engineer, dn

a quarterly basis within 15 days,: after the. 'end.:.' -of each calendar . : ''

quarter, " .......

5622 .

(Continued on . Page 3)

This permit is i-esued subject to State Engineer's, Ruling -:No.-

$

V •

/ ' ..":h
' . • . • •' ,

;

*' . '

; : .

SE ROA 2302
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SE ROA 2303

74327
Page 3 of 3

:: (PERMIT,. TERMS CONTINUED)

'Hift •air&utft'' a£ - watw to be absnged ahali hcj limited to the amoiirvL which can hftapplied,- to btttie^icial use, and jiou to exceed 0 , $ 2 3 cubic f&ot. per oecondj jbub riot;
/

M, j^tsaga. „ *ait2•t-acyo-te.ev. , mrtRuaUy ,.

Wcirk milan be prosecuced With reasonable diligence and be completed
oti or bfifores

January -U,.. 2 A 08

tU'cof' of completion ' of work shall be filed on. or before*
Raii.ru ary 11, 2Q0S

mint- ha placed to beneficial line on or before:
January li, 3009

Woof -'of 'tbC application of water to beneficial use shall bo filed on or before, Febraairy U,.2SC9

Map in support, of proof of beneficial use shall be filed- on or before:' KlA

•'

Wat in V

;
IN TESTIMONY WHERROF { I, TR&CY TAYLOR , P K , ,

State Engineer ot Nevada, have heraujnto

my hand and the seal of mi' office.

this 2 9th day of September A.D. 2QQ6

slL
I State Engineer 1

...'

Completion of work filed 	

Proof of beneficial .use. filed 	

. " "i . ' : ,- ' ' ' -
Cul turn} map filed 		 		

i Ceil if irate No. 					

N/A_

Issued

SE ROA 2303
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SE ROA 2304

' :

Kf-MNY C. PIJJNN .
Cocriior

STATE OF NEVADA Ai.l HN filAfiCl
Dlnilar

THACvmYfou.i'.K:
. ' ifrise Ettijineer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER iiESOimCES
901 S. Stewart Street, Suite 2002 .

Carson CRy, Nevada 89701

(775) 684-2800 • Fax (775) 684-2811

http://water.nv.sov :

... .

RE; 74327

September 2 9, .2006

Intormounta in Wate.r Supply LTD
175 Staqs Leap Circle

. Sparks/ NV 89436

Dear Ladies and Gentlemen:

V Enclosed herewith you will find Permit No. 741 27 for the
waters of an underground source. ' .

You are. .advised that if the various proofs thereunder,
together with: any map which may be required, are not filed in this '

. office prior to the dates set for such filings, the permit will be ..
subject to -cancellation. For your assistance . a sheet is enclosed :
which will advise you of the requirements to fulfill the terms of .
your permit.

. Please be advised that the Permittee is responsible for
notifying .the State Engineer's Office of any address change.
Furthermore, when, multiple addresses are used by the applicant or •
agent, . the required legal notices will be sent to the latest

; address of record, and not to earlier addressee unless proper
written notification from the applicant or agent directs
otherwise. .

!

I

]

Also, please be advised that if this water right [is sold,

report

it
is in the best interest of the new owner to file a
conveyance notifying this office of the change in ownership to
avoid future cancellation of the right.

of

Sincerely,
' / e.e.

I I t

Tracy Taylor, P.E.
State Engineer

TT/lt.
Enclosures

Cc : R, Michael Turnipseed
Bureau of safe Drinking Water

SE ROA 2304
- VM'tj RrV <'rh',)l JA2389



SE ROA 2305

ALLEN 01A.GGI TRACY TAYLOR, P.E.

; . Shile Engineer .Director

: . STATE OF NEVADA

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 s. Stewart street, Suite 2002

. Carson City, Nevada 09701 ;

' . , Address All Communications to:

1 . .TOeStata Engineer. . '
. DMsioh'.of Water Resources .

Telephone (77S) 664-2600
. In reply refer to .

No

February 20, 2008
73428 through 73430
& 74327

Intcrniountuin Water Supply LTD

175 .Stags Leap Circle ;

Sparks, NV 89436-7280

Certified Mail No. 71067808063000344852

| . The provisions of your pennit(s) with the above serial numbcr(s) to appropriate waters of th 5 State of Nevada requires
you to file Proof of Completion of Work

on or before February 11, 2008

Our records show that you have not filed said Proof(s) and therefore your permit(s) is/are in poor standing and subject

to cancellation.

Unless the legally required Proof(s) or affidavit requesting an extension of time in which to ftie said Proof(s) for good,

cause shown is/are received and filed with the State Engineer within thirty (30) days of the date of his final certified notice,

your permit will be cancelled.

. Please be advised that the permittee is responsible for notifying the State Engineer's Office if any address change. .

Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices will be sent to the latest

address of record, and not to earlier addresses unless proper written notification from the applicant oi agent directs otherwise.

Sincerely,

f.er.

^7 '*7
Stale Engineer

TT/dr

cc: R Michael Turnipseed

Enclosure!,s): Proof of Completion of Work forms

Fee for filing Proof of Completion - $ 10
Pec far filing Proof of Beneficial Use - $50

Fee for filing Request for Extension ofTlmc - $100

FINAL NOTICE

Address all communications to the State Engineer, Division of Water Resources

SE ROA 2305
JA2390
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SE ROA 2307

State of Nevada Division of Water Resources
901 S. Stewart Street

2nd Floor

Carson City, NV 89701

TURNIPSEED ENGINEERING LTD

204 N MINNESOTA S.T.
CARSON CITY NV 89703 '

' Payment Method Receipt#Check No.

* Check 878 . 222970

AmountDate (tern Description

3/7/2008 Extension of Time APPLICATION FOR EXTENSION OF TIME UNDER
PERMIT NO 74327

100,00

COVERS EXT NO'S 73428, 73429, 73430, 74327

AND 67037

Received by: Sue Cos p.,

Totai $100.00

SE ROA 2307
JA2392



SE ROA 2308

AI I.HN HIAGCil TP., .CY TAYLOR, P R .
; State Engineer ' ..

' ' ' . : . . '

Director

. : STATE OF NEVADA . . .
DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES .

901 S. Stewart Street, Suite 2002 , .
Carson City, Nevada 89701

http://wuter.nv.gov
•• • • • ' ' ' '

Addnsst All Communication to
the SU It Engineer, Division

of Water Resources

• -1 Telcp tone (775) 684-iSOO or
I-8(k)-992-0900 x 2.400

(i i Ncvadu Only) : ;

March 12, 2008

Intcirnountain Water Supply, Ltd.
c/'o Robert W. and N anette Marsha 1 1
1 75 Stags Leap Circle

Sparks, Nevada 89436-7280

RE: Permits 73428, 73429, 73430 and 74327

This is to inform you that Application for Extension of Time has been granted to

February J L 2009 for filing of the Proof of Completion.

Please be advised that the permittee is responsible for notifying the State Engineers

Office of any address change, Furthermore, when multiple addresses are used by the applicant or

agent, the required legal notices will be sent to the latest address of record, and not to earlier

addresses unless proper written notification from the applicant or agent directs otherwise,

Sincerely,

<•.4
I

r
/V

IV

Jason King, P,E.

Deputy State Engineer

JK/ef
Enclosure: Important Notice: "Future Application for Extension ofTime Filings"

cc: R. Michael Tumipseed, Turnipseed Engineering, Ltd.

SE ROA 2308
JA2393



SE ROA 2309

State of Nevada Division of Water Resources
t»'; : * •'* lit *i ' • '' ' j-ii ' ' ' ' '

In regards to permit number ... Sec Attached List........,.;.,:,. A, : (Check applicable item.)

(Xj Please add my name to the mailing list and send copies of all correspondence to the at dress below:

(Fill ill NEW ADDRESS information only;)
. ;

Please change the address for copies to be sent as indicated below:

(Fill in NEW ADDRESS and OLD ADDRESS information.)
f ,1

r am the permit holder. Please change my address as indicated below:

rFill in NEW ADDRESS and OLD ADDRESS information.-)

NEW ADDRESS

>\,[ 1

NAME: Gregory M. Bilveu

FIRM: TEC Civil Engineering Consultants

ADDRESS: 9480 Douhle Diamond Parkway, Suite 200

CITY, STATE, ZIP: Reno, NV 89521

TELEPHONE: (775) 352-7800	

.

i..i- tfT ""

m

-fed
i

^ jr

OLD ADDRESS

NAME: o
rv>

FIRM:

ADDRESS:

CITY, STATE, ZIP:

TELEPHONE:

I am the:

[X] Individual named above. (Complete signature below only.)

[ ) Agent or representative. (Complete die signature, name, and address below.)

This form accurately reflects the mailing address for the permit holder or other individual identified above.

ISIGNATURE:

NAME: Gregory .VK Bilyd

ADDRESS: 9480 Dohbfe Diamond Parkway. Suite 200

CITY, STATE, ZIP: Reno. NV 89521

SE ROA 2309
JA2394



SE ROA 2310

;:V

Request for Notice of Water Rights Correspondence
- - • ' 1 . • . '

Permit/Application

64977
64978

66400
66901

72700
73428

73429
73430

:

O)

r:
cr=>

ton>
-n -::v

C! rn

i

r
-o

w.

C •
*4

o
t- f\J

SE ROA 2310
JA2395



SE ROA 2311

nUnii

BEFORE THE STATE ENGINEER OF THE STATE OF NEVV .D# j E D

APPLICATION FOR EXTENSION OF TIME

: Owner of Record Intermountain Water Supply, Ltd
V A

: ' IN TUB MATTER OF PERMIT No. 74327

Underground

. V- FILED TO APPROPRIATE/CHANGE TILE WATERS OF
. V.;i v* 'V5.'"1--! ' •• ' 'A'*.' /V" "•

... ... . . . .... .... . F-! ; 7 "̂TTT = V MnArt, Irdtc,AqwJEfi. ollar^ou^) ' "
•THIS AJ'l'LlCATtON fS RESPECTFULLY SUBMITTED.

Comes now RobeitW. Marshall , ...
' 1 1	' 1 "Person Signing Applicactoii

vife Agent; • •
—	,i .

who after being duly sworn and. answering to die best of their knowledge the following questions in compliance wi h the. requirements as def forth in

' ; ; . ' ,. ' > ; ... ' ; . V.
1l Does this permit have inuUipic owners? YES fx]NO (Check the Appropriate Box) 'V -1"1"5 ~n : L';.! .
... . ••• - . i v. '.A :L . ^Vv:'.A i;,. '-V " i ' ;A :2. If "TES" on question No. 1 is checked, is this request for an extension of time submitted on behalf of all the owners? .%;•

YES NO (Check the Appropriate Box) . y - 7y . v y-.L .; L, . .

1 uNO" on question .No. 2 is checked, on whose behalf is this extension being tiled? . _ . . ' fi'

1 <

TSiuigror^

Ai?

... :..ro

;y-

4. How much time is needed to construct the works of diversion or place the water to beneficial use? 4-5 years _

5. What is the expenditure on the project under this permit? Last year? $240,000.00 t . Total todate? $2,' 90,000.00 ±

within which to c omply with the provi sions
6, The permittee requests an extension of time for 1 year

(Nat (a exceed t y«tr) .

for ft i in p the Proof of Completion and Proof of Beneficial Use

7, Describe progress made during the last year and explain in detail why this request for an extension oftime is bei lg submitted (See instructions on
back. Use additionalpages ifheiciSsaty): ' " . " '

ield

currentI!

S iened.
" ' . " * AgCfil

Address 625 Onyo Way '
	TffS'fNo.crT.O.Boii HcT

-iASubscribed and sworn to before me this 	tSL day of

Sparks, NV 89441

	C, 		
AT NosiryTub.Uc Se^jlrctl

Notary Public in and for the County of {aJ

KJ 'LUClMcl	 		

Phono 775-425-1161

e-mail

			J I iillilli —State of
KATMfYN SOUVnON

Notary Pubfa: state oi N*v*da

##ointrwii«ic(iRhd» cwdy
Ne.OtFWOM.i ^ c

' i" ' m i rnnminii <!>

io- iuiMy commission expires

. • Noiary stamp tp Se#i kwpiitttd

$100 FILING FEE MUST ACCOMPANY THIS AI'PLICATION FOR EXTENSION OF TIME,
A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT,

w
Rtvted WH07

9$
SE ROA 2311

JA2396



SE ROA 2312

State of Nevada - Division of Water Resources

... . • ' ' ' 901 S. Stewart Street : " 7

2nd Floor

Carson City,. NV 89.701
• . ^ a v . ' ' CVL

i

INTERMOUNTAIN WATER SUPPLY LTD
175 STAGS LEAP C1R

SPARKS NV 89436-7282 7' : : " "

. Receipt#Check No:Payment- Method
iii n

.232868 ,Check 1413r-

Amouh!DescriptionitemDate

2/19/2009 Extension of Time APPLICATION FOR EXTENSION OF TIME UNpBR

PERMIT NO 74327 . -

100.00

COVERS EXT NO'S 64977, 64978, 66400, 67037,

73428, 73429, 73430 AND 74327

Received by:Suo Cox C "xv,

Total>c
--V

$100.00
L,

SE ROA 2312
JA2397



SE ROA 2313

STATE OF NEVADA.T&'-xs AIXEN RIAGGT ,

- Director . :
" . •• • . . ;• • •'. j " .

TRACY TAYLOR, P.E.
Stale Engineer

>JIM GIBBONS

Ooix'tnor

SL

!£' <*«

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewurt Street, Suite 2002

Carson City, Nevada 89701-6250

(775) 684-2800 • Fax (775) 684-281 1

http://waternv.gov

February 25, 2009

Intermountain Water Supply, Ltd,

175 Stags Leap Circle • -.A" v '-7- ..
: Sparks, NV 89436 , V' . . 7 .

RE: 64977, 64978, 66400, 73428, 73429, 73430 and 74327

This is to inform you that the Application for Extension Of Time has been

granted to February 11, 2010 for Filing of the Proof of Beneficial Us? (permits

73428, 73429. 73430. 74327) only.

This is to inform you that the Application for Extension of Time has been

granted to February 11, 2010 with the provision that no further extensions will

be granted for filing of the Proof of Completion of Work (all permits) and

Proof of Beneficial Use (66400, 64977 and 64978 only), except for good cause

shown as provided under NRS 533.390 and 533.410.

Please be advised that the permittee is responsible for notifying the State

Engineer's Office of any address change. Furthermore, when multiple addresses

are used by the applicant or agent, the required legal notices will be >ent to the

latest address of record and not to earlier addresses unless proper written

notification from the applicant or agent directs otherwise,

Should you have any questions regarding this notification pleese contact

Sam Monteleone at (775) 684-2800,

Sincerely,

Gloria Lash

Administrative Assistant III

cc: TEC Civil Engineering Consultants

R. Michael Tumipseed

SE ROA 2313
JA2398



SE ROA 2314

it EDAPPLICATION FOR EXTENSION OF TIME

Intermountain Water Supply, Ltd. , , . , :L;; 6 2010Owner of Record

icr

IN THBMATfBR OF PERMIT NO. 74327 FILED TO APPROPRIATE/CHANGE THE WAT!

Underground :! ; ; ;; .'.V ^ ' "l- J
(Name of stream, lake, spring* underground or other sourco)

THIS APPLICATION IS RESPECTFULLY SUBMIT FED.

. Cornea now Robert W, Marshall

Permittee or Agent

who after being duly sworn and answering to the best of their knowledge the following questions in compliance with the requirements asset forth in
the permit terms: . . ' j.

>/: -A/:.-; '& ' f r—1^VI h. ,/T . > :T ?V:; 1.-rhM'T T' T'A ,j1. Does this permit hive multiple owners? I—I ^es [j^J No (Check the appropriate box): . T .

2. If "Yes" oil question 1 is checked, is this request for nnextension of time submitted on behalfofall the owners?

Yes nNo (Check the appropriate box) ' ' - V:

A:';- OF

the .gent
—

\ •

3; If "N°" on question 2 is cheeked, on Whose'behaif is this extension being filbd? !

, . - - • ' ... . * • * • i*
^ ^ / _ . .' ' . • • : i... "V-"' ' "y ' ?.

4. How much lime is needed to construct the works of diversion or place die water to beneficial use? 4 - 5 Y

5. What is tile expenditure on the project under this permit? Last year? $16,407.38 Totai to c ate? $2,5(H>,40i).0(H

6. The perthiftec requests an ektehtilon of time tor 3 year "" witliin which to comply wi b theprovuaidns for filing thi
' ' ' 	(Rot to exceed lyear)	 , -v ' "

——

ears

Proofof Completion and Proof ofFlencficial Use. '; ' ::

(Proofof completion of work aitWor Proof ofbeneficiiilusc)

7. Describe progress made during the last year and explain In detail why this request, for an extension of time is being submitted ''(See instructions on
; .•back. Use additional pages 1/necessary): . • ; , ... . , .. . •

Worked with Washoe County staff on water availability, conducted continual monitoring, worked with, hydrologists addressed legal issues.

'.f W-

..Signed

Pirmitleeor Ageit A" '

. oi .. :
I'lTw. .					 —i.-.i.i :.;.i

Stret t Address orTO Box

4
... Suhscribed and sworn to before me this Address. . 625 Onyo Wayday of

Fel 10 . Sparks, NV 89441-,20o
, V, - CiEvState, ZIP Code

	 	 "*' 1 "I II IMIII l|l.li l| - 		 	 II

Signature ofNotary Public Required

Notary Public in and for the County of

Phone 773-425-116!

E-mailA

™ DANA RAEL
NOTARY PUauc i

SiATE OF NEVADA }
WO.CMS45.3 MPAPpt fxp. Juno 16, 2012 0

State of

My commission expires -J LiX\ fri 1 5 \ 'c"3—
.. . . —		II. I.	 	ll.l I 111 'ill I - 1 1 1 1		 'ill	FFFI II « .11111. -I -.1 . 		' I .

Notary Stamp or Seat Required

TV <> $100 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME
A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT

Revised 07/09 - eat of time

SE ROA 2314
JA2399



SE ROA 2315

V ! ' r

State of Nevada - Division of Water Resources

901 S; Stewart Street

2nd Floor
:

Carson City, NV 89701
r

. INTERMOUNTAIN WATER 8 U PPT ,Y LTD

,. 625 ONYO WAY . A . . ....

SPANISH SPRINGS NV 89441

• f *

m Receipt# :Payment Method Check No.

m Cheek 2435191428

itemDate Description Amount

2/16/2010 Extension of Time APPLICATION FOR EXTENSION OF TIME UNDER

PERMIT NO 743 27 ,

100.00

COVERS EXT NO'S 64977, 64978, 66400, 73428,

73429, 73430 AND 74327

EFFECTIVE JULY 01, 2009, FEES WILL

INCREASE, PLEASE VISIT THE

DIVISION'S WEBSITE AT water.nv.gov

FOR A LIST OF THE NEW FEE

SCHEDULE

Received by:Sue Cox C"\
Total $100,00

SE ROA 2315
JA2400



SE ROA 2316

STATE OF NEVADA
JIM GIBBONS AIXEN BIAGGI

DirectorGovernor

TRACY TAYLOR, P.E.jlmfm
State Engineer

SF
5$ MM

./• v z.1 . .

DEPARTMENT of conservation and natural resource s

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

: v

Carson City, Nevada 89701-5250 . ;r

(775) 684-2800 Fax (775) 684-2811

http:/ /watcr.nv.gov

March 4, 2010

!
I

Inlermountain Water Supply, Ltd.

1 75 Stags Leap Circle - ..

Sparks, Nevada 89436-7280
. ' ' . , ' .* , '

1 RE:

This is to inform you that the Application for Extension of Time has been gran ed lo February
11,2011, for filing of the Proof of Beneficial Use.

: This is to inform you that the Application for Extension of Time has been granted to February
U, 2011. with the provision that no further extensions will be granted for filing of the Proof of
Completion except for good eause shown as provided under NRS 533.390 and 533,4 !t .

Permits 73428, 73429, 73430 and 74327

Please be advised that the permittee is responsible for notifying the State Engineer's Office oF
any address change, Furthermore, when multiple addresses arc used by the applicant or agent, the
required legal notices, will be sent to the latest address ofrecord, and not to earlier addresses unl
proper written notification from the applicant or agent directs otherwise. :

ess

Should you have any questions regarding this notification please contact Sain Monteleono at
(775) 684-2800.

Sincerely,

Erica Fagan

Administrative Assistant

cc: Robert W. Marshall

R, Michael Turnipseed, Turnipseed Engineering, Ltd.

TBC Civil Engineering Consultants

Rev. 12/2008

SE ROA 2316
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SE ROA 2317

' " LEO DROZDOFF ''
. ' ' ' Diredor .

JASON KING, P.E. .
State Engineer .. ' .

BRIAN SANDOVAL

, ;::.v Governor \ "

STATE OF NEVADA

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-6250

, (776) 684-2800 • Fax (775) 684-281 1

(800)992-0900
. (In Nevada Only)

httBi//5ratejJny.goy

FINAL NOTICE

® Robert W. Marshall .
Interniouutain Water Supply

625 Onyo Way

Sparks, NV 89441

Certified Mail No, 71067808063000455503

FINAL NOTICEFebruary 17, 2011

Re; Final Notice for Permit 73428, 73429, 73430 & 74327

: The provisions of your above referenced permit to appropriate waters ofthe State of Nevada require you to
file a Proof of Completion of Work & Proof of Beneficial Use on or before February 11 2011.

Our records indicate that you have not filed the required proof(s) and your permit is in danger of

cancellation unless the prooffs) or an application for an extension of time along with the app 'opriate filing fee(s)

with which to file the required proofis) is/are received and filed with the State Engineer within thirty (30) days of

the date of this .final certified notice.

Per NRS 533.410, if the required proof or extension of time is not received with in thirty (30) days
after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer's Office of any address
change. Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices will be

sent to the latest address of record and not to earlier addresses unless proper written notification from the applicant

or agent directs otherwise,

If there are any questions regarding this notice please contact our office at (775) 684-2800.

dr

cc: R,Michael Turnipseed

TEC

Schedule of Fees:

Fee for filing Proof ofCompletion - $50

Fee for filing Proof ofBeneficial Use » $50

Fee for filing Request for Extension ofTime - $100

SE ROA 2317
JA2402



SE ROA 2318

BEFORE THE STATE ENGINEER. OF THE STATE OF NEVADA

' ' .. • ' V • • r-
APPLICATION FOR EXTENSION OF TIME FILED

' ";'v. M'
Owner of Record Intermountain Water-Supply, Ltd. FFR 2 5 2011 _

FILED TO APPROPRIATE/CHANGE 11 Oj. IN THE MATTER OF PERMIT NO. .
. 1 ' ' .... - ' . _ -

. Underground ' T
. 	 ;	 		 		 		 		 	— 	 —		 	 " " "

: : : THIS APPLICATION IS RESPEC'ITULLY SUBMITTED.

. . Comes now Robert W. Marshall . . .

74327
TR'S OFFICE

(Name of stream, take, spring, underground or other' source)

, the Agent
-a.

Permittee or Agent .

wiib after being duly swptn and answering to the best of their knowledge the following questions in compliance With ^feq:^fnents as set forth in
the permit terms: . ' ' . . . . . ' 1 ' . . .. • -5t ..

1 . Docs this permit have multiple owners? . I—I "cs . |*j N° , . (Check the appropriate box) " o3

2. If "Yes"on question Tie checked, is this request for tin extensionoftime submitted on behnlfof all the owric rs? a- ' ' Srt : fH .

' -r> c/l

FH ^'° (Check the appropriate box)
: ; 3. IF ""No" on question 2 is checked; on Whose bchalfis this extension being filed?

Yes

*

4STTT
, 4, How much time is needed io construct the works of diversion or place the water to beneficial use? Ten (10) y

5. What is the expenditure on the project under this permit? I .ast year? $2,663.00

(Not to exceed 1 year)

ears

Total to t ate? $2,514,280 ±

within which to comply with the provisions for filing lite6. The permittee requests ah extension of time for I year

ProofofCompletion and Proofof Beneficial Use

(Proofof complotion ofwork and/or Proofofbeneficial use)

7. Describe progress made during the last year and explain in detail why this request for an extension of time is being submitted (See instructions on

back. Use additional pages ifnecessary):

Worked with potential water buyer on due diligence; conducted continual monitoring, worked with hydrologisis; addressed legal issues. Economic

conditions have continued to deteriorate eliminating all current demand for water in the North Valleys. .

Signed
Y+

V ermittec or Agent

Subscribed and sworn to before mc litis day of Address 625 0nyoWay
Stie< ;t Address or PO Box

u Sparks, NV 8944120

City, State, ZIP Code

CWa(>. *j\x\rmyrf
j Signature ofNotary Public Required

Phone 775-425-H6J

Notary Public in and for the County of Q_C\ YSCfA

state»f 	 		

E-mail

joy G . e lwood : \
NOTARY PUBLIC

} lif STATE OF NEVADA 0
My Appt Exp. Jul?

AT 9011 NO.S7-3947-5My commission expires

Notary Stat tp Or Seal Required

Sir
$100 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PEBMIT
Revised 07/09 - cxtoftlmo

SE ROA 2318
JA2403



SE ROA 2319

State of Nevada - Division of Water Resources

901 S. Stewart Street

2nd Floor

Carson Gity, NV 89701

INTERMOUNTAIN WATER SUPPLY LTD

625 ONYO WAY

SPANISH SPRINGS NV 89441

Payment Method . Check No. Receipt tf /'/.

256094Check 1437

DescriptionDate AmountItem

Extension of Time APPLICATION FOR EXTENSION OF TIME UNDER

PERMIT NO 74327

2/25/2011 100,00

COVERS EXT NO'S 64977, 64978, 66400, 67037,

73428, 73429, 73430 AND 74327

#

Received by; Sue Cox
Total $100,00

SE ROA 2319
JA2404



SE ROA 2320

STATE OF NEVADA
LEO DROZDOFFBrian Sandoval

'Governor Director
' -V>•, •/ '

xL.

JASON KING, P.E.
State Engineer; 'V- -Mf<Sfu'

: "

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURf "
: ' " • •••• • : 'V r r. ••••... : 7

901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250

(776) 684-2800 • Fax (775) 684-2811

. . . . http://watcr.nv.gov .

March 10,2011 .

: Intermountain Water Supply, Ltd :
625 Onyo Way

Sparks, NV 89441 .

RE: PERMITS 64977, 64978, 66400, 67037, 73428 through 73430 and 74327

This is to inform you that the Application for Extension of Time has b;en granted to
February 11, 2012. with the provision that no further extensions will be granted for filing of the
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533,380, 533.390 and 533,410.

Please be advised that the permittee Is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses unless proper written notification from the applicant or agent directs otherwise.

Should you have any questions regarding this notification please contact me at (775)
684-2835 or smonteleone@water.nv.gov. .

Sincerely,

Sam Monteleone

Staff I Associate Engineer

SEM/ml
TEC Civil Engineering

Turnlpseed Engineering

c:

Rev, 2/2011

SE ROA 2320
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SE ROA 2321

: . LEO DROZDOFF

BRfAN SANDOVAL , .

Governor

Director ' -
;

STATE OF NEVADA JASON KING, P,E.

State Engineer .

!0

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250

(775) 684-2800 • Fax (775) 684-2811

(800)992-0900

(In tfevada Only) .

http.V/'water.nv.gov

FINAL NOTICE
FINAL NOTICE February 16, 2012

Intermouutain Water Supply

Robert W. Marshall

625 Onyo Way

Sparks, NV 89441

Certified Mail No. 71067808063000489379

Re: Final Notice for Permit 64977, 64978, 66400, 73428, 73429, 73430, and 74327

The provisions of your above referenced permit to appropriate waters of the State of Nevada require you to

file a Proof of Completion and Proof of Beneficial Use on or before February 11, 2012.

Our records indicate that you have not filed the required proof(s) and your permit is in danger of

cancellation unless the proof(s) or an application for an extension of time along with the appr >priate filing fee(s)

with which to file the required prooffs) is/arc received and filed with the State Engineer withi i thirty (30) days of

a. the date of this final certified notice.

:

Per NRS 533.410, if the required proof or extension of time is not received within thirty (30) days

after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the Slate Engineer's Office of any address

change, Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices will be

sent to the latest address of record and not to earlier addresses unless proper written notification from the applicant

or agent directs otherwise.

If there are any questions regarding this notice please contact our office at (775) 684-2800,

sm

cc: TEC Civil Engineering Consultants (email)

Michael Tumipsccd

Schedule of Fees;

Fee for filing Proof of Completion - $50

Fee for filing Proof of Beneficial Use - $50

Fee for filing Request for Extension ofTime - $100

SE ROA 2321
JA2406



SE ROA 2322

FILE*

FEB 21 20
APPLICATION FOR EXTENSION OF TIME

Owner ofRecord ilnlermountain Wotor Supply, Ltd,

IN THE MATTER OF PERMIT NO. 74327 FILED TO APPROPRIATE/CHANGE THE WATERS OF
• • . • " ' - ' '	 * '.- ' . . . . . : • • , ' •

Underground ? L; v L . ' . - LV iV,..

; THIS APPLICATION IS "RESPECTFULLY SUBMITTED. . , !

: Comes now Robert W. Marshall . ,•

(Name ofstream, lake, spring, underground or other source)

Agent

, Fermi ttec or Agent
; •}./ ; v. - ,

the»

who after being duty sworn and answering to tiie best of their knowledge the following questions in eomplianci with tlie requirements as set forth in
the pennit terms: '' : ' : V :

I. Docs this permit have multiple owners? I	I "6S L?lJ I>"0 (Check the appropriate box)

. 2. If "Yes" on question" 1 is checked, is this request for an ext

D ^cs d (Check the appropriate box)
f time submitted on behalf of u!I the own trs?enston o

3 , If 'No " on question 2 is cheeked, on who so bebal f is this extension being filed? . . .

h ^ Ly- . CI..": Vv-
4. flow mttch time is needed to construct the works ofdiversion or place the water to beneficialnse?. Ten (id] years , . ... V

5. What is lite expenditure on the project under this permit? Last year? - $6,005.00 . • Total to date? $2,526,622.00 . .

withiii which to comply w th the provisions for filing the
" y. v. y . .

6, The permittee requests an extension of fimc for ' year

' '-V ' (Not to exceed 1 year) '

ProofofComplctionhndProof of Beneficial Use. " , L" , ... .	

(Proof ofcompletion of' work ami/or Proofofbeneficial use) '

i- •

7, Describe progress made during the last year and explain in detail why this request for an extension of time it being submitted (See Instructions on
'bock. Use additional pages ifnecessary) :

Worked with potential water buyer on due diligence; conducted continual monitoring, worked with hydrolo gists; addressed legal and lux issues,
performed maintenance work on test wells, Economic conditions have continued to deteriorate eliminating all current demand for water in the

North Valleys. ' "

' ..

Signed

1 'ermitW^r Agguf

Subscribed and sworn to before me this pQ / day of Address 625 0nyoWay , § £3
— ' Street AddresTor PtSTiox

. , • rn m 1|T|
. Sparks, NV 89441 ^ CO/v lo 20 /Q

.-2Cty, SrflfeZlP^ie

Cfj 'Ki

o = rn

Phone 775-4254.161
Signature ofNotaty PnbKe Required

Notary Public in and for the County of C //(•.JC.o

^Wj 0 ^
£ E-mail a**r|

n

6UBAN COX
N8TARY PllSUC

STATU OF NEVADA

4«dbA i • tppt.Exp.Apr. 14, 2013

State of IA'

Q-m-fS ppMy commission expires SOS

'bNotary Stamp or Sen] Required

$100 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTEP SION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT
Revised 07/09 - ext of time

SE ROA 2322
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SE ROA 2323

State of Nevada - Division of Water Resou rces

901 S. Stewart Street

2nd Floor

Carson City, NV 89701
1

ROBERT MARSHALL

625 ONYO WAY

SPARKS NV 89441 1

Payment Method Check No, Receipt #

266352Check 10506
ihYiI ll

Date Amountitem Description

2/21/2012 Extension ofTime APPLICATION FOR EXTENSION OF TIME UNDER -
PERMIT NO 74327

100.00

COVERS EXT NO'S 64977, 64978, 66400, 67037,

73428, 73429, 73430 AND 74327

#

Received by:Sue Cox

Total $100.00

SE ROA 2323
JA2408



SE ROA 2324

wiikA vi".; iiuir : -

LEO DROZDOFF

Director

JASON KING, F.E.
. State Engineer

Brian Sandoval

Governor

1Kcraa - • •

:

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250

(775) 684-2800 • Fax (775) 684-2811
http://water.nv.gov

February 27, 2012

Intermountain Water Supply
Robert W. Marshall
625 Onyo Way

Sparks, NV 89441

' RE: PERMITS 73428, 73429, 73430 and 74327

This is to inform you that the Application for Extension of Time has been granted to
February 11. 2013 with the provision that no further extensions will be granted for filing of the
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533.380, 533,390 and 533.410.

Please be advised that the permittee is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses unless proper written notification from the applicant or agent directs otherwise-

Should you have any questions regarding this notification please con! act me at (775)
684-2835 or smonteleone@.water, nv.gov.

Sincerely,

i

Sam Monteleone
Water Resource Specialist 1

SEM/mt

c: TEC Civil Engineering Consultants (via email)
Turnipseed Engineering, Ltd,

Rev. 9/2011

SE ROA 2324
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SE ROA 2325

JIM GIBBONS ALLEN DIAGGI
' Director

, TRACY TAVLOR

Governor

STATE OF NEVADA
State Engineer

' ,^111111^

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCE

DIVISION OF WATER RESOURCES

901 South Stewart Street, Suite 2002

: ; Carson City, Nevada 89701-5250

(775) 684-2800 • Fax (775) 684-281 1

http://water.nv.gov

February 13th, 2013FINAL NOTICE FINAL NOTICE

m Intel-mountain Water Supply

Robert W. Marshall . . . .. \ . . = .

625 Onyo Way ' : /: . -

Sparks, NV 89441 . • : . . . ' . . -
Certified Mail No. 71067808063000519076

Re: Final Notice for Pcrmit(s) 64977, 64978, 66400,7 3428 through 7343C, and 74327

The provisions of your above referenced pennit(s) to appropriate waters of the State of Nevada
required you to file a Proof of Completion and Proof of Beneficial Use on or before February It"1,
2013.

: . ... - Our records indicate that you have not filed the required prooffs) and your permit is in danger of

. . . . cancellation unless the prooffs) or- ail application for an extension of time along with the appropriate filing

fee(s) with which to file the required proof(s) is/are received and filed with the Stats Engineer within

^j| thirty (30) days of the date of tins final certified notice, .

Per NRS 533.410, if the required proof or extension of time is not received within thirty (30)

days of the date of this letter your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer's Office of any

address change, Furthermore, when multiple addresses are used by the applicant or £ gent, the required

. legal notices will be sent to the latest address of record and not to earlier addresses unless proper written

notification from the applicant or agent directs otherwise.

. Applications for extension of time and all necessary supplemental forms a*e located on our
website at http://water.nv.gov/forms, if there are any questions regarding this notice please contact out

office at (775) 684-2800.

kp

cc; TEC Civil Engineering Consultants (email)

Turnipseed Engineering, LLC (email)

Schedule of Fees:

Fee for filing Proofof Completion - $10

Fee for filing Proof of Completion - $50 - effective 7/1/2009 AB480
Fee for filing Proof of Beneficial Use - $50

Fee for filing Request for Extension of Time - $100 Rev. 5/2009

SE ROA 2325
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SE ROA 2326

FEB I t 20

before NBVADA:''';

APPLICATION FOp. EXTENSION QF TIME

Owner of Record Intcrmountain Water Supply, Ltd. mn ewsiwfrr» om&

. - . . ...... . . . . 	 	 	 	

IN THE MATTER OF PERMIT NO. 74327 FILED TO APPROPRIATE/CHANGE TIL I WATERS OR

Underground > \ V . ' i " V ; , .=/ ' '! V; : v \ :
— ' 	 	 ' -— 	 		 - ' i i I-, i . . —	 	 	—. .

(Name ofstrcam, lake, spring, underground or other souroe)

THIS APPLICATION IS RESPECTFULLY SUBMITTED. ; , . .v.: '..o y:.--

.... , , Comes now Robert W. Marshall _ the ,. , 	
Permi toe or Agent

. , 1 .... . V ; ". ' — ' ,* ' " . 1 " ' ' . - . * , i - *. j • . . > " r '• ' . 1 : ' . . ' . * . r,J ' ' ... - " J , ^ 1 - ^ ' . , . V • : *- ' ' ' 1 '

who after being duly sWorn and answering to the best of their knowledge the following questions in compliance with the requirements ns set forth In
the permit terms: 1 , . .

1 v Does this permit have multiple owners? LJ Ycs [*/J Mo (Chiickthe appropriate box)

mease a *•

tied on behalfoi all the owhcjfs? !. : > 2. If "Yes" on

Y«a

ion ibrt

No , (Check the appropriate btix) :. Z

wl nor

!
4. How much time is needed to construct the works of diversion orplace the water to beneficml use? Ten (10) years

. , • . , • . '-} , I, , ..." y. ""it""' I 	 I "Si ^ ^

5. What is Ike expenditure ou the project under this permit? Last year? $8,153,50 . ' Total to < ate? $2,534,775.00

6. The permittee requests an extension of time (or i year '• withi n which tocorhplywiththc provisions for filing the
7' ' V: ' I - ; .A (Nnttci exceed I year) A (y. .

: Proof ofCompletion and ProofofBeneficial Use

:. (Proof ofeornpl'etio'n ofwdrkttnd/orProofofbeneficial

7, Describe progress made during the last year and explain in detail why this request for aiyextensidn of time is being submitted. (See instructions on
. back, ..Use additionalpages Ifnecessary); .

The economy has not improved at all (his past year. There is no growth occurring in this area, Wo have contirued maintenance of the Project, We
had to oppose a PUGN staff effort to nullify a favorable PUCN order on our UEPA application, After b ieftng and oral argument, wc were
successful. We have continued monitoring activities wiUt-iuterfiovy Hydro[ogy with continuoyis flow reccrding meters, Wp have drastically
reduced: tEe price of theTroject aud have been actively working witii;iwo ihterested buyer-uset gfotips; bne I ical group and one group located in
Southern California. The outcome of the election does not hcxie wellfor the economy.

' ,i

' ' ('eunittee or Agent .- ;

Sigued
State of Nevada .

County of Washoe Address 625 Onyo Way
, . . . -it -i ii ..I mi i'	 	 ' ' 	

Strait Addtfes or fe^Box
.. • • a,... ' • ':T\ ,

m ."J
— —mi	pa	;-£l	
, CiW, stnttpztp ceiic

' cn „... O
— ^ y^> m

' : Iri To.
in "-«•

"""i" o 3

Subscribed and sworn to before me on February j ^ , 2013 Sparks, NV 89441

by Robert W, Marshall Phone 775-425-1161

<

C'j

E-mail

Mtrnua*1 intl'Wub

K KATHY 80UVIR0N £r
f® Notary Euttlo - SW« oj Nwadfc
IW FWxHM ln Wuiin barty
t/ No: 08-7639-2 - Expiral JuN SO, 201 8

«rj t,n

—^ \,C-b -j >
Signaturoof Solary Public Required

\Notary Stamp or Seal Required

$100 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT -
Revised 05/12 - exloflimc

W

SE ROA 2326
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SE ROA 2327

State of Nevada - Division of Water Resources

901 S. Stewart Street

2nd Floor
Carson City, NV 89701

INTERMOUNTAIN WATER SUPPLY LTD

625 ONYO WAY '
. SPANISH SPRINGS NV 89441

Payment Method Receipt #

275712 .

Check No,

Check ; 1457

DescriptionDate Item Amount

2/19/2013 Extension ofTime APPLICATION FOR EXTENSION OF TIME UNDER
PERMIT NO 74327

100,00

COVERS EXT NO'S 64977, 64978, 66400, 67037,

73428, 73429, 73430 AND 74327 .

Received by: Sue Cox

Total $100.00

SE ROA 2327
JA2412



SE ROA 2328

STATE OF NEVADA
:;,rLEO DRPZDOFF ..

. v ' : Director

Briaa Sandoval

Governor }

, JASON KING, P. E.

State EngineerW
W1 «.<V

! ! •

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 897015350

(775) 684-2800 • Fax (775) 684-2811

. ' March 1 , 2013 \V . - ;

\ ; •

f ' V'i' Intermountain Water Supply
; V Robert W, Marshall

625 OnyoWay
Sparks, NV 89441

PERMITS 73428, 73429, 73420 and 74327RE:

This Is to inform you that the Application for Extension of Time has teen granted to
February 11, 2014 with the provision that no further extensions will be granted for filing of the
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under MRS 533:380, 533,390 and 533.410. : : ,

Please be advised that the permittee . is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses unless proper written notification from the applicant or agent directs otherwise, .

Should you have any questions regarding this notification please con!act me at (775)
684-2842 or smcdaniel,water, nv,gov.

I

Sincerely,

c

Shannon McDaniel
Water Resource Specialist 1

SM/mt

c. TEC Civil Engineering Consultants (via email)
Turnipseed Engineering, Ltd. (via email)

Rev, 9/2011

SE ROA ' 2328
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SE ROA 2329

a i A Jl t ot: W KVADA
LEO DROZDOFFBrian Sandoval

Governor Director';

sff xy^^Axi

ifASON ICING. P;E.
State Engineer

e
fy

; ' lFW

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OP WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250

(776) 684-2800 • Fox (775) 684-2811

http; / /water.nv.gqv

March 13. 2013 ^

.. ...

Corrected Letter .* i '

f

•v' Ihtermouhtairi; Watef Supply
; : Robert W. Marshall

025 Gnyo Way

l;v Sparks, NV 89441

;v .

RE: PERMITS 73428, 73429, 73430 and 74327

This is to inform you that the Application for Extension of Time has been granted to
February 11. 2014 with the provision that no further extensions will be granted for filing of the
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533.380, 533.390 and 533.410. . .. . . . . . . . :

Please be advised that the permittee is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record £.nd not to earlier
addresses unless proper Written notification from the applicant or agent directs otherwise.

Should you have any questions regarding , this notification please conlact me at (775)
684-2842 or smcdanlel.Water.nv.gov. : .

Sincerely,

h

Shannon McDanlel
Water Resource Specialist 1

SM/mt

c: TEC Civil Engineering Group (via email)
Turnipseed Engineering, Ltd. (via email)

Rev. 9/201 1

SE ROA 2329
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SE ROA 2330

LEO BROZDOFF

, . ' ; Dlteclar

v JASON KiNG. P.15,
State Engineer :

BRIAN SANDOVAL;

. Governor • .

STATE OF NEVADA '

,»i\ , :

DEPARTMENT OF CONSERVATION. AND NATURAL RESOURCES ;

DIVISION OF WATER RESOURCES

901 South Stewart Street, Suite ; 2002

Careon City, Nevada 89701-5280

(775) 684-2800 » Fax (775) 684-2811

(800) 992-0900
(Iri Nevada Only)

. . http://watcr.nv.gov

FINAL NOTICEFINAL NOTICE February 13,2014

1 Intermountain Water Supply

Robert W, Marshall

625 Onyo Way

Sparks, NV 89441
Certified Mail No. 71067808063000552158

Re: Final Notice for Permit 64977, 64978, 66400, 73428, 73429, 73430, and 74^27

The provisions of your above referenced permit to appropriate waters of the State of Nevada require you to

file a Proof of Beneficial Use on or before February 11, 2014.

Our records indicate that you have not filed the required prooffs) and your permit Is it danger of

cancellation unless the proof(s) or an application for an extension of time along with the appropriate filing fee(s)

with which to file the required pvooffs) isVare received and filed with the State Engineer with! t thirty (30) days of

the date of this final certified notice.

I Per NRS 533.390 and/or 533.410, if the required proof or extension of time is not received within
thirty (30) days after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer's Office of any address

change, Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices will be

sent to the latest address of record and not to earlier addresses unless proper written notification from the applicant

or agent directs otherwise.

I

If there are any questions regarding this notice please contact our office at (775) 684-2800.

i

jw
cc; TEC Civil Engineering Consultants (email)

Schedule of Fees;

Fee for filing Proof of Completion - $60

Fee for filing Proof of Beneficial Use - $60

Pee for filing Request for Extension of Time - $120

SE ROA 2330
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SE ROA 2331

•' . *

—
to

BEFORE THE STATE ENOINEBR OF THE STATE OF NEV TO? p|LHD

APPLICATION FOR FiXTBNSION OF TIME
FEB 1 9 2014#,

Owner of Record lnlermounlain Witter Supply, Ltd,

PILED TO APPROPRIATE/CHANGE 1^IN THE MATTER OF PERMIT -NO, 74327.

. : underground

(Name of stream, lake, spring, underground or oilier source)

THIS APPLICATION IS RESPECTFULLY SUBMITTED.

AgentComes now Robert W. Marshall " , the
I

Permittee or Ageni 1

who after being duly sworn and answering to the best of their knowledge the following questions in compliance vith the requirements as set forth in
the penult terms: I

[7] NoI. Does this permit have multiple owners? PI Y (Cheek the appropriate box)

2, tf'Yes" oh question 1 Is checked, is litis request for an extension of time submitted on behalf of all die owners?

es

• i

Yes [~] N"

3. If "No" on question 1 is chccknd, on whose behalf Is this extension being filed?

(Cheek the appropriate box)
i

i
4, How much time is needed to construct the works of diversion or place Ihc water to beneficial use? Ten (10) years

3, What is the expenditure on the project under this permit? Last year? $17,034,00 Total to dt tc? $2,550,649.00

within which to comply with the provisions for filing the6. The permittee requests an extension of time for 1 year

(Nut to exceed ) year)

proof of completion and proof of beneficial use

(Proof of compleiion ofwork and/ar Proofof beneficial use)

7. Describe progress made during die lasl year and explain In detail why this request for an extension of time is being submitted (See instructions on
back, Use additional pages ifnecessary):

The economy has not improved at all this past year. There is no growth occurring in the area of beneficial use. We have continued maintenance of

the project. We have continued monitoring activities widi lnterllow Hydrology wifh continuous flow recording meters. We have drastically
reduced the price of the Project and have been actively working with n public agency to purchase the project.

!

Pe unites or Agent 1

Signed
State of' Nevada

County of Washoe Address 625 Onyo Way
Street Address or PO Box

	-		 *V ' 		
Cit£ State, ZHjJode

;-n jC"
		—— pF~fi1

s —

Sparks, NV 8941 ISubscribed ond sworn to before me on February 18,2014

by Robert W. Marshall Phone (775) 425-1161
tyri

ex>x OE-mail
cn—mT.

m

<littir ifrtili ski tHI fit » t» U i (Mlt)H litfktltHtlMt. ii»wN ilittH A.I

gfrv KATHY SOUVIRONjj 3?
0H Notary Pubtlo - Stale ot Navada po

«W Appoinrmart ftaeordad fnWsNwCoootjt
S-7 No- 0B-7S39-2 • Erlpirtj Jtdy 30, 6
	 *

			

M Signature/of Notary Publ ic fiequ iired

i'T'i
r"-i

llFMlWtMl

$120 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT

>7Revised 07/1 3 - ext_app

>4

SE RoMi ^JA2416



SE ROA 2332

State of Nevada Division of Water Resources

901 S. Stewart Street

2nd Floor

Carson City, NV 89701

INTERMOUNTAIN WATER SUPPLY LTD
625 ONYO WAY

SPARKS NV 89441 :

Check No.Payment Method Receipt #

Check 1483 286438

Date Item Description Amount

2/19/2014 Extension of Time APPLICATION FOR EXTENSION OF TIME UNDER
PERMIT NO. 74327

120.00

COVERS EXT NO'S 64977, 64978, 66400, 67037,
73428, 73429, 73430 AND 74327

:

Received ByiCalherine Orpllla

Total S120.00

SE ROA 2332
JA2417



SE ROA 2262

• -h"

v;--

isotopes. Wells to be sampled, schedule of sample collection, and list of parameters

are included in Attachments A, B, and C.

. . . ... . 	

Frequency, sampling location, and water quality parameters may be revtgWed by the

TAC on an annual basis, and reduced or expanded in sdope upon its
recommendation to the WAC. ^ '

Predpitatibj| Stations: :

Precipitation stations would be established in each of the following locations: eastern
Honey Lake; Valley, western Dry Valley, and central Bedell Flat, Existing precipitation
stations may; be used where possible, the purpose of collecting precipitation data is
to support conclusions regarding changes' in groundwater levels with Corresponding
changes in precipitation, if it occurs. . : -v-.. ; V

*

• All precipitation data would be entered Into the project database, -

Quality of Data

The TAC would ensure that the entity or entities that collect water resources data
follow standard protocols of data collection, recording and analysis (e;g., USGS and

EPA), unless otherwise agreed to by the Parties,

* The water quality sampling program would Include standard field and laboratory

quality control procedures, : ' • .

Reporting

* All data collected under or as described in this Plan, would be fully and cooperatively
shared among the Parties, and made available to the public after apprc priate QAJQC

evaluation procedures have confirmed its accuracy.

All water resources Information collected for the North Valleys Pro ects would be

downloaded to the project database and updated periodically on a website that is

accessible to all Parties and the public.

• In addition to updating the water resources project database on a regular basis, an

annual summary report would be prepared by the TAC that summarizes all

information collected during the previous calendar year, including an analysis of any

trends. These reports would be provided to the WAC for annual assessment of

potential impacts to water resources resulting from groundwater extraction in

Honey Lake Valley, Dry Valley, and Bedell Flat.

5/2/2006

SE ROA 2262
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SE ROA 2263

. MANAGEMENT REQUI REMENTS

Water Advisory CorVimittfee (WAC) and Technical Advisor;'- Committee
(TAC) i: i ?:;? ;c S

:

id to provide the ' ;

technical scientific expertise (TAG) necessary to impartially develo >, evaluate and
analyze data. Separation of the roles and responsibilities of these two bo iies is crucial to

the maintenance of scientific impartiality of the data program

• The Parties would establish a Water Advisory Committee (WAC) with membership

created from representatives from cooperating agencies listed aboVe, SLM, Project

Proponents, and Nevada State Engineer. The WAC may also include representatives
from the U.S. Environmental Protection Agency and U.S. Army Corps of Engineers.

A representative of the Nevada State Engineer's Office would be invited to

participate as the chair of the WAC.

subcommittee,*

to the WAC. TAC members would be appointed by the WAG.

:• The WAC would meet in the first quarter of each year, or at other times as

mutually agreed upon.

• The TAC would meet initially to establish and execute the monitoring plan and,
thereafter, at intervals deemed appropriate to review and analyze dati.

' ' - . . . 1 ' " , ; ; , ; ; - .

• Roles and responsibilities of the WAG and TAC would be determined by the Parties

under advisement of the Nevada State Engineer's Office. '

Suggested purposes and functions of the WAC would be to:m
1. Provide a forum for discussion of relevant data and analyses.

2. Share information regarding modeling efforts and model results, if used as part of

the monitoring and management program.

3. Discuss needs for additional data collection and scientific investigations as

recommended by the TAC. .

4. Provide status reports and recommendations to the Parties. :

5. Form recommendations for groundwater management actions based on reports
from the TAC.

6. Recommend values for monitored variables (water levels, spring dscharges, etc.)

known as "action criteria", which, if exceeded, could be of concern to the

parties. The values would be based on evaluations of historic hydrologic

conditions and trends reported by the TAC,

7. Determine what constitutes an "unreasonable adverse impact" on a case-by-case

basis.

5/2/2006
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8. relevant agencies

technical evaluations, along withwith results of any analyses or

recommendations for specific mitigation.

Suggested purposes and functions of the TAC would be tot

i Review proposed project monitoring plans and recommend implementation as

appropriate.

2. Review historic groundwater level trends, spring and creek flows to determine

historic hydrologlc trends. Where possible identify wet and dry egimes; climate
effects on groundwater recharge rates and base flows in surface waters. -Where

possible identify critical lows for detrimental impacts on habitit and resource
sustainability. .. : : , : :v:W ; '

3. Develop/refine standards and quality control procedures for data collection,

management and analysis,

4. Evaluate monitoring plans and data to determine Whether data gaps exist, make

appropriate recommendations to the WAC.

5. Evaluate all monitoring data to determine if any action criteria have been

exceeded, indicating a possible unreasonable adverse impact; report findings to

the WAC " '

Numerical Ground-Water Flow Models

The TAC can recommend if numerical groundwater flow models that have

previously been prepared for the North Valleys Projects for each of the three basins

could be updated for use by the TAC/WAC for predicting future imp icts,

If deemed appropriate by the TAGWAC, the full TAC or members of the TAC

could update each model at the request of the Nevada State Engineer; Model output

could be in the form of drawdown maps at appropriate intervals as requested by the

State Engineer, plots of simulated water levels for the aquifer systems, and results of
model calibration. The TAC would provide scientific review of model ng updates and

hydrogeologlc assumptions,

Action Criteria

• Specific quantitative criteria (action criteria) would be developed by the WAC,

based on data developed by the TAC, and recommended to the Nevada State

Engineer for possible use to "trigger" management actions.

* Action criteria would be developed by the WAC and recommended to the Nevada

State Engineer to provide early warning of unreasonable adverse Impacts to public

resources and prior water rights of other appropriators. These criteria would be

based on changes in groundwater levels, flow of springs, water quality, and/or

changes in wetland/riparian habitat that can be attributed to groundwater extraction

by the Project(s).

5/2/2006
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if and when any action criterion is reached, the following management actions could

be triggered:

I. The WAC wouiti request that the TAC conduct a thoroug V fact-finding to

determine the level and extent of impacts, the TAC would report findings to

the WAC; ' ^0. ::". - • -
1, if WAC members agree that the action criterion exceedance is attributable

to groundwater extraction by the Prbject(s), then the TAC would make

recommendations to the WAC for possible mitigation actions to alleviate the

impacts;

3 implement the

recommended mitigation actions. The Nevada State Engjnee i *s Ofifi ce would
determine whether the appropriate actions were implemented to conserve

i

the resource.

. . 1 . . , .... - . .

In the event that adverse environmental impacts are found to he unrelated to

Project operations, the, Nevada State Engineer should consult with the USGS
regarding regional hydrologic conditions that may be contributing to the impacts.

• Any member of the WAC may propose a change to any action Criterion, Any such
change could be presented in writing to other members of the WAC, and

accompanied by data and scientific analyses to support the. proposed change. If the

supporting analyses are found to be technically sound, then the WAC may

recommend to the Nevada State Engineer that the action criterion be adjusted, as

appropriate. : .

m

Decision-Making Process

* If the WAC determines that an action criterion is exceeded anri attributed to

groundwater extraction by the Project(s), based on reports from the TAC, the

WAC can recommend a course-of-actfon (Le„ management activity or mitigation

measure). If within the WAC, there are: (I) different interpretations regarding

relationship of an adverse impact to the Project's groundwater extraction; or (2)

different opinions on the course-of-action, the Parties may jointly ag-ee to conduct

additional data collection and/or data review and analysis directed at resolving the

different interpretations or opinions, if possible. If that is not successful, the Parties

could refer the issue to their respective managers and the Nevada State Engineer.

Nothing herein limits or changes the Nevada State Engineer's authority, and any

Party can petition the State Engineer to consider the issue.

• In the event that any of the Parties disagree as to whether the Proponents'

proposed or ongoing groundwater extraction will result In unreasonable adverse

impacts, any Party may petition the Nevada State Engineer to request that it

determine whether there is or is not adverse impact(s) that require Implementation

of management or mitigation measures.

' '

5/2/2006
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MITIGATION MEASURES

The Project(s) can mitigate unreasonable adverse impacts either as igreed upon by

the Parties or after the Nevada State Engineer determines whether there are

unreasonable adverse im pacts due to Project(s) grouhdwater extract on. The Parti es
may take necessary steps to ensure that mitigation actions ate feasible arid

reasonable. J :'vVv" /: v:

atThe mitigation portion of the plan should include a bond or escrow account

established by the Project Proponents to fund possible mitigation acti ans.

Mitigation measures may include one or more of the following:

I. Geographic redistribution of groundwater extraction; 	

Reduction or cessation of groundwater extraction from one or more wells;
3. Restoration/modification of existing habitat;

4. Establishment of new habitat;

5. Augmentation of water resources with groundwater ext -acted for the

6. Purchase other water rights in the area, If available; . '

7. Other measures as agreed to by the Parties and/or required by the Nevada

State Engineer.

2.

MODIFICATION OF THE PLAN

• The Parties may modify this Plan by mutual agreement. The Parties ah o acknowledge

that the Nevada State Engineer has authority to modify this Plan. In addition, the

Parties may: individually or jointly petition the Nevada State Engineer to modify this
Plan in the event that mutual agreement cannot be reached. Any such petition shall

only be filed after 90 days written notice to the remaining Party members. Any Party

member, including the Proponents, may submit written comments to tfe Nevada State

Engineer regarding the merits of any such petition for modification.

5/2/2006
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ATTACHMENT B
• • . ,v :

PROPOSED M ONITORING PLAN
For ;; " :

DRY VALLEY

ATTACHMENT B

DRY VALLEY AREA

w This water resources monitoring program is proposed by intermountain Water Supply
for groundwater extraction of up to 2,000 acre-feet per year (af/yr) from five
production wells located in Dry Valley, Nevada. The monitoring program would
document changes that could be caused by the pumping and transfer of water from Dry
Valley to the Stead/Lcmmon Valley areas

GROUNDWATER LEVELS

Depth to groundwater will be measured in all production wells (DV-I through DV-5) on

a daily basis using pressure transducers or sounding probes. Each production well will be
equipped with a flow meter to record cumulative water production. Cumulative well

production will be recorded at least once per month. : - 	

A network of 15 monitoring well sites Will be measured for water levels on a minimum
quarterly basis. Locations are shown on Figure D-2 and listed in Table D-l. Two of

the sites located near the CA-NV state line are nested piezometers (DYM-I5/-I6 and
DVM-I7/-I8/-I 9) recently installed by the USGS. All of the wells are )oca :ed on private
property, with the exception of DVM-I which is located on BLM public land. Permission

is still needed from some land owners to gain access to some of the monitaring wells.

Four 6-inch diameter test welis (DVM-I through DVM-4) ranging in depth from 700 to

800 feet are being installed this year (2005) at the locations of proposed production

wells. These test wells will be established as nearby monitoring welis for the production
wells that will be installed at a later date/One new monitoring well is proposed for the
center of the lower valley floor where deep monitoring welis are presently absent. This

new well would be completed to a depth of 700 to 800 feet.

Continuous water level recorders will be installed on two shallow wells (DVM-6 and
DVM-I 7) and two deep welis (DVM-5 and DVM-9 or DVM-18). This will aiiow daily
tracking of water levels from these welis,

DV
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r

Ground surface and measuring point elevations will be measured at each production and

monitoring well using a survey-grade GPS instrument Groundwater level data will be
downloaded at least semiannually: into a project database and the accuracy; of the
measurements checked with manual measurements using an electronic sounder. Future
groundwater monitoring will be accomplished by a combination of efforts of the well

field operator and USGS.

—		"I ' Iiiimi in 1 1 1 mi		 aw

..... . ..... . . TABLE D-l ...... ...
Proposed Monitoring and Production We Is for Dry Valley, N' svada

Well Depth WelfDiameter~
(feet) (inches)

C	L-V-'i'- 	 „ 	
710 < _ Water/Level Only . . ..

. 800, •' . : -T ':yr- . ' . if? Level Only C ' '

™L	- : ^ * 6 cag[gp
800 I - . . . • : 6 Water Level Only . .

. ' i ii 	 i i ii i mi in i i*i i i i iiji iV, M 		 v. . , ,

-.Water, Level Only : -

Water.LevelOnly
j/Vater Level Only •

li l i. .U.< ml. i M.'"' .iMm.ai.li. l1i«

Water Level Only

Water Level Only

Water Level Only
illl,fc.i.»ni di . .ii. ... ii. iiini in |'tn||WMI

Water Level Only

-.V.

, Honitorlrtg • 'A;
Vii-.	li.n.. ^ A '' ' ' '

Well Number Well Typo

. DVM-I -
Test/Mon. Well

; DVM-2 , :| Tmr/Mon Well
"... DVM-3 fest/Mon-WefT"

... V Test/Mon. Well ,

' 	Test/Mon. WeTT"
Monitoring Well '

: , Monitoring Well:

: DVM-4

DVM-S

DVM-6 "
DVM-7

DVM-8

DVM-9 (Lenz)

DVM- 10 & - I I

DVM- 1 2

"

T. 600
	 	

1 -. ... ; ;

—~T~.&
; Monitoring Well

Domestic Well
23 : 2 •

fOT 6

Monitoring Well "
Monitoring Well "
" .Abandoned

Domestic Well

T12
j.L

—~nUnknown

DVM- 1 3

DVM- 1 4 7

. Water Level Only20 8

Test/Mon. Well .
Monitoring Well - ~

Nested Piezometers .

"140 ~ Water Level OnTy

, Water Level Only

6

DVM- IS & -16 150,385 2

Water Level; Quality"Monitoring Well -
Nested Piezometers

	Monitoring Weil

DVM- 1 7, -18, & -I9 40, 250, 547 2
fpr DVM-17 A -18

DVM-20 yVater Level OnlyT20

Water Loyal and
	 Quality

Water Level and

	 Quality	
Water Level and

DV-I Production Well 700 - 800 12-16

700-800. Production WellDV-2 12-16

DV-3 Production Well 700 - 800 !2- 16
Quality

Water Level andDV-4 Production Well . 700 - 800 12-16
Quality

Water Level andProduction WeilDV-5 700 - 800 12- 16
Quality

Monitoring Weil -

To. Be Completed
New Well Water Level Only700 - BOO 2

See Figure D-2 for wcl locations.

GROUNDWATER QUALITY

Groundwater quality samples will be collected from all five production wells and
selected monitoring wells and analyzed by a laboratory for major ions, trace elements,
and/or isotopes, The wells to be sampled for laboratory analysis include all production

wells (DV-I through DV-5) and the following two nested monitoring wells: DVM-17
(shallow) and DVM- 18 (deep) located near the state line (Figure D-2).

dv - 2

SE ROA 2268
JA2353



SE ROA 2269

• Fjelcj Parameters: Water temperature, pH, and specific conductance. .

• Common Ions: Calcium, sodium, potassium, magnesium, chloride, fluoride,

sulfate, bicarbonate, nitrate, total dissolved solids, and total suspended solids.

• Trace Elements: Arsenic, barium, copper, iron, lead, manganese, and zinc,

• Isotopes: Oxygen- 1 8 and deuterium.

More extensive water quality analysis will be performed for samples from the
production wells to meet Safe Drinking; Water requirements. Samples wi I be collected

and analyzed from the selected wells on a quarterly basis for the first two years of
production well pumping to establish seasonal variations. Thereafter, the wells will be

sampled and analyzed semiannually. An exception is that the isotopes w II be analyzed

only once per year for the first two years. !

m . rl-K.r r 6 vi ai iu yv a LCI', pal aillCLCii ? TYUl -Ud, I CV|qYYCUU|Ll|C

WAC on an annual basis, and may be reduced or expanded in scope upon its

recommendation.

STREAM FLOW

Valley Greek have been made in the past 4 years by the USGS (Berger 2004) and

Intermountam Water Supply. Perennial flow Is observed to occur in tne upgradient

portions of these streams until the drainages discharge to the lower valley floor. The

proposed production wells are located near the transition zone from perennial to

ephemeral or intermittent flows, Approximately 2.5 miles farther downst "earn near the

CA-NV state line, Dry Valley Creek is observed to maintain a small perennial flow for a

short reach. .. . - . - T' V ' : ' . ' •• . '

Three continuous stage recorders will be installed on lower North .Fork Dry Valley

Creek (S- 1), upper Dry Valley Greek (S-2), and lower Dry Valley Creek (S-3 near the
state line) (Figure D-2). The stage data Will Converted to flow rate using rating curve

Information developed from various flow measurements made over a range of flow

conditions/This information will better characterize baseline stream flew conditions,

and provide a means to monitor potential effects of production welk pumping on

surface water flow.

SPRINGS AND RIPARIAN AREAS

Selected springs and associated riparian areas will be monitored in Dry Valley to

determine if pumping from the production wells would have an adverse affect on flow

and/or vegetative conditions. The springs selected for monitoring are: DVC-81 (seepage

from Dry Valley Creek into a pond); and DVC-86 (Duckweed Spring) (Figure D-2).

Monitoring activities will be conducted on a quarterly basis, witf information

DV • 3
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periodically entered into the project database. Monitoring activities will include the
following:

• Flow; Flow rate of water discharging from the spring will be measured using a
flow meter or portable flume. Alternatively, a istaff gage can he installed to i : \ h A
measure relative changes in water level if the flow is in a well-d ifined channel.
For low flows or dispersed flows on the ground surface, flows can be estimated.

» Photo-Documentation of Vegetation: One br more photograph; i:"Vyiir-be'' taike'ri'-"'
of the spring site from the same location each time so chat relative changes in

> vegetation and overall site conditions can be evaluated, v. -

PRECIPITATION

' 1 .'. •!.1 ^ _ '• .. '< ' '• . ••V ».t ^ J" ' . • . ' ' \ '• ' ' ' ' , ' 1

A precipitation gage will be installed in Dry Valley to measure precipitation amount on a
daily basis. This Information will be recorded weekly by the vvell field operator, and
periodically entered into the project database, : •' " " :;V. .

DV - 4
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Air,':
64978

64978

65648

65883 ;

65884

66400 :

66400 .

66873

66873 V

66961

66961

67037

67037

68523T

69663

69664 ;

69664

69665

72700

. ' Owner Name _
' - intermountain"FiVeijne| vr ^ . IX

INTERMOUNTAIN WATER SUPPLY, LTD. ...
' iNTERMOUNTAIN ASPHALT SUPPLY, LLC
INTERMOUNTAIN PIPELINE, LTD

. INTERMOUNTAIN PIPELINE, LTD "
' INTERMOUNTAIN WATER SUPPLY, LTD.

INTERMOUNTAIN PIPELINE LTD.

INTERMOUNTAIN PIPELINE, LTD. "
INTERMOUNTAIN WATER SUPPLY, LTD.

INTERMOUNTAIN PIPELINE LTD. ' J
INTERMOUNTAIN WATER SUPPLY, LTD,. L
iNTERMOUNTAIN WATER SUPPLY, LTD.
INTERMOUNTAIN PIPELINE LTD.

INTERMOUNTAIN LAND CO.

INTERMOUNTAIN PIPELINE, LTD

INTERMOUNTAIN PIPELINE, LTD
INTERMOUNTAIN WATER SUPPLY, LTD.

INTERMOUNTAIN PIPELINE, LTD

INTERMOUNTAIN WATER SUPPLY, LTD.

INTERMOUNTAIN WATER SUPPLY, LTD.
' INTERMOUNTAIN WATER SUPPLY, LTD,
INTERMOUNTAIN WATER SUPPLY, LTD.

INTERMOUNTAIN PIPELINE LTD.

INTERMOUNTAIN PIPELINE, LTD.

INTEHMOUNTAIN WATER SUPPLY, LTD.
INTERMOUNTAIN WATER SUPPLY, LTD.

	 INTERMOUNTAIN PIPELINE, LTD.
74327 INTERMOUNTAIN WATER SUPPLY LTD

V02997 INTERMOUNTAIN LAND COMPANY (DBA)

V09i&i INTERMOUNTAIN RANCHES, LTD. '

• -

73048

73049

73428

73428

- . , • ..:u

73429

73429

73430

73430
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; , j Owner Namo -
INTEKMo UNTAIM RANCHES, LTD '
INTERMOUNTAIN RANCHES; LTD

^ INTERMOUNTAIN RANCHES. LTD .
~ INTERMOUNTAIN RANCHES, LTD

INTERMOUNTAIN LAND CO.

INTERMOUNTAIN LAND CO.

	' INTERMOUNTAIN LAND CO.

INTERMOUNTAIN LAND CO.
" INTERMOUNTAIN LAND CO.

: . INTERMOUNTAIN LAND CO.

; : INTERMOUNTAIN LAND

INTERMOUNTAIN LAND

INTERMOUNTAIN LAND CO.

'' INTERMOUNTAIN LAND COMPANY
. INTERMOUNTAIN LAND CO.

3App i'A'i'-i;

mi
9223

11311

11314
27086

27987

27988

27989

27990

28272

28274

28275

28367

28368

28369

MM
32699

34060'
34961

34062

34063

INTERMOUNTAIN EXPLORATION CO. .

jNTERMOUNTAiN Exploration CompanV, ^ -
INTERMOUNTAIN LAND COMPANY "

INTERMOUNTAIN LAND COMPANY

INTERMOUNTAIN LAND COMPANY
INTERMOUNTAIN LAND COMPANY

INTERMOUNTAIN LAND AND CATTLE COMPAKi
INTERMOUNTAIN EXPLORATION COMPANY

INTERMOUNTAIN LAND & CATTLE CO

; INTERMOUNTAIN LAND CO.

INTERMOUNTAIN LAND CO.
40547 ; INTERMOUNTAIN LAND COMPANY

40548 ' ' INTERMOUNTAIN LAND CO. 	
46828 INTERMOUNTAIN EXPLORATION COMPANY

40740 INTERMOUNTAIN LAND CO. ' ' ' "'V '
4B74T INTERMOUNTAIN LAND CO. .

48819 . INTERMOUNTAIN LAND CO 	
INTERMOUNTAIN EXPLORATION COMPANY
INTERMOUNTAIN LAND \ '

49670 . '' INTERMOUNTAIN LAND : ' '
51034 INTERMOUNTAIN LAND AND CATTLE CO.

51074 , ; INTERMOUNTAIN LAND AND CATTLE CO. '
53147 INTERMOUNTAIN LAND CO

i INTERMOUNTAIN LAND CO.
55126 INTERMOUNTAIN LAND CO.

INTERMOUNTAIN LAND CO.

.Ji"

• ;

35927

36051

37893

39593

I

49297 .

49609.

53148

55489

55490 INTERMOUNTAIN LAND CO.

58 79 EST INTERMOUNTAIN EXPLORATION COMPANY
60239 . ; INTERMOUNTAIN LAND CO.

; INTERMOUNTAIN EXPLORATION COMPANY

". INTERMOUNTAIN LAND COMPANY
60331T

60384

69385

8210eT

04977

64977'

, INTERMOUNTAIN LAND COMPANY

INTERMOUNTAIN LAND CO.

; INTERMOUNTAIN WATER SUPPLY, LTD,

INTERMOUNTAIN PIPELINE LTD. 				
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1mmSerial No..

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
: '.V : OF USE AND PLACE OF USE OF THE PUBLIC WATERS ./'EE-

OF THE STATE OF NEVADA HERETOFORE APPROPRIATED
.. •

ii! i	 		 —			' | ' 	 	 	 		 i«i - — —

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer's
* * »

•; -V-r- ."^v, ^ vvvD-. ». A' .; .:. •; : A'-Ea

; Returned to applicant for correction;	 ;,v. .;.... ; . „

Corrected application filed					 ..Map filed..M.W.

Aa/iA/-/.:,/ / .
	 	 ...... 	 1	 . , . - . -n-yn^Mi

4 »T% <|

1,

		IntermoUntain Water Supply Ltd.

of....... 175 Stags Leap Circle.....,;........;			/........Sparks, NV 89436..,.		
Street and No. Or'P.O. Box No. City or Town

hereby makes.... application for permission to change the.

The applicant......

vV* > ft ft .V,i « i «' 4i

*• i>

Ijf s) | ^£Of a portigfpoint of diversion

of water heretofore appropriated under ...	Permit 6966dYl , 	
Identify existing right by Permit, Certificate, Proof or Claim Nos. ff Deemed, give 'title ofDcotec idcutiiy r ght in Decree.

Manner ofuse .Place of use on

/oJZT

underground water well. .... .. 	 	
Nome of strarun, Me, underground, spring or olher sources.

1. The source of water is

2. The amount ofwater to be changed	0,623 cfs	
' ' " •' '! • : fecf acrc-fcet. One second foot equals 448.83 gallons per minute.

..... tV*»*4

I
Shitis As I~lcfctofor0,,4 nvv4»ft»»ft«f3. Die water to be used for,,.

Irrigation, power, mining, commercial, c1c. If for stock state 'number and kind of animate. Must lirWt to one major use.

The water heretofore used for.. ..Municipal & Domestic.
If foF stock state number ttfid kfi%d of animals.

ft ft ft L *4 * 4 n niirlmi

A ^J
5. The water is to be diverted at the following point...within the SWl/4 SE£

T.24 N., R. 18E., MDB&M or at a point from which the SE Corner of said Sec.

88° 46' 38" E at a distance of 1448.69. For map of prop POU use map to act omonhy.fhiv 4. . ;
application,...			 		 	 	 K|

Describe ns being within n 40-acrc subdivision of public survey and by course and dislancc to a section comer.

If
bears S.

ii vi TV:.

be stilted. fsj J j

6. The existing point of diversion is located within.... .Slh/4 SW1/4 See.,1
MDB&M or at a point from which the SE corner of Section itf, T.24N.
bear S. 8GW-55E. a distance of 8077- feet	 J.H	

1% »

j. (40:0 \
: fcW $1jiff &> \

V

I

if point of diversion is not changed, do not b

7. Proposed place of use..., Same As Heretofore			
Describe by logo! subdivisions. If fot irrigation state number ofacres lo be irrigated.

SE ROA 2274
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8. Existing place of use...Sec. 1 through 36 inclusive T.21N., R.19E., MDB&M; Sec. 36, T.21
N., R.18 E;, sec. 1 through 12 inclusive, 15, 16 and' 17 T.20N., R. 1 9]E MDB&M; iirid sec. 1
and 12 '1'. 2 OH . , R.. 1 HIj., ^n^BcS^lVL » .. .......'.....(......(........i.........					 .i......

Describe by legal Subdivisions. If permit is for irrigation, state number -of acres irrigated. If changing plnce of lise and/or manner of use

of irrigation pciitiit. describe acreage to be removed from irrigation. . : 'vd ;W:fV'' • ^ '

.r

9. Use will be from;..	..1/1...	
Month iirid Dtiy

Month and Day Month nhd tfay

.. ... ..v.. ...... ..of ;each year.
Month arid Day .

t IllVitm stO 1 1 .

1 1 . Description of proposed works. (Under the provision ofNRS 535.01 0 you may be required to
submit plans and specifications of your diversion or storage -works)........		.drilled well,
pnriip, fhotof disti-ibution lines	

State manner in which water is to be diverted, i.e. diversion strueluic. ditches, pipes tad flumes or drilled we

....$10 Million...........

13. Estimated time required to construct works..	 	5 years.
.. V; l • " If-Well coftipJetesd, describe well.

• * ••«'»«*»« » «•<»« •

; tuid motor, etc.

12. Estimated cost ofworks. + *'l

'& "

14. Estimated time required to complete the application of water to beneficial use 	,10 years ,

. - ' . ; -K15. Remarks:	 „For map of existing POD use map on file under 69663*.;......
For use other than irrigatioT: or stock watering, state nuntber and type of units to be served or ; • . : :
annual consumptive use. $ ,

ig Cjtjl & &&& '*/ O h HZ.L
0*- A'O'W "0>*y fa/).y ^ 'i

. /' "

, Ichael Turnipseed, P:E. . .. .
it oj^type name clearly „ . . .

. Signature, applicant or agent .

....iR.(775) 885-2101...
. Phone No..

By:...
•«i*f .

7

r/i/AUi

.204 N. Minnesota Street. v. „L; .... . .
Street tad No., or P.O." Box N6.

Carson City, NV 89703 ,r
City, Stale, Zip CodeAPPLICATION MUSI1 BE SIGNED

BY TIIE APPLICANT OR AGENT

$150 FILING FEE MUST ACCOMPANY APPLICATION

•

— c

"v'l

o;>
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State of Nevada - Division of Water Resources
901 S. Stewart Street

2nd Floor

Carson City, NV 89701
; ' : 7-7 ' * 7.* '7 ' *

;.r • :

: :

..

- I • ' " " . •

TURNIPSEED ENGINEERING LTD

204 N MINNESOTA ST
CARSON CITY NV 89703

;
••= •

i

i

	;• •• „ 7

Check No.Payment Method Receipt#

. " 203065Check ' 514
Li lull	 *	I

iDate Item AmountDescription
^ll'i "I'll

5/23/2006 Permanant Change APPLICATION TO CHANGE NO. 74327 150,00

Received by: Sue Cox

Total $150.00'X?	v-r-"
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STATE OF NEVADAKENNY C. GUINN
Qoucrrior

ALLEN BIAGG1
Director

HUGH RICCI, P.E.
State Engineer

w
vy

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 S. Stewart Street, Suite 2002

Carson City, Nevada 89701

(775) 681-2800 « Fax (775) 684-2811

http://vvater.nv.gov

I

RE : 74327

June 08, 2006

. I n b ermount ain Water Supply Ltd. -
175 Stags Leap Circle
Sparks, Nv 80436 , '

Dear. Ladies and Gentlemen:

Application No. 74327 for permission to . appropriate ..water was.
filed in the Division of Water Resources on May '23/ 2006 in the
name of Intermountain Water Supply Ltd. by R. Michael Turnipseed
as agent. The $150 00 \ filing fee was. received and Receipt No.

' 203065 was issued on May 23, 2006 to Turnipseed Engineering Ltd. . .

. Please be advised that, in addition to the correspondence and,
notices sent to you from the Division of Water/Resources relative
to these, water filings, a copy will be forwarded tc R. Michael .
Turnipseed as agent unless we are otherwise instructed by you as
the owner of record. .. . . . ' . .

Please be advised that the permittee is responsible for' •
notifying the State Engineer's Office of any address change.
Furthermore, when multiple addresses are., used by the applicant or
agent, the required legal notices will be sent to the latest
address of record, and not .to earlier addresses unless proper
written notification from the applicant or agent directs
otherwise. .

Very . turuly yours, i

Hugh Ricci, P.E,
State Engineer

HR/la

(NSFfl Rtv,

SE ROA 2278
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KENNV C «3UINN
Governor- :

ALLEN BIAGGI

Director

STATE OF NEVADA

hugh nicci, p.e.

State Engineermm.

* • * ' , • * . • *•:' ** • *' •••' * **• .* • . "7 ; ' * V - ' ' " •'< A* ' '

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
.v.-.' -

; 901 S. StewartStreet, Suite 2002 .

Carson City, Nevada 89701

(775)684-2800 « Fax (775) <>84-2811

http://water.tiv.gov

June 12, 2006

RE: 74327

Intermountain Water Supply Ltd

175 Stags Leap Circle
Sparks NV 89436

Ladies and Gentlemen:

Please be advised that NRS 533,360 (3b) establishes certain noti ung requirements,
which must be met by any applicant for underground water for municipa / quasi-municipal,
or industrial uses whose reasonably expected rate of diversion is 0.5 c.f.s. or greater, It
appears that your Application Numbers 74327 is subject to this statute, I have enclosed a
copy of NRS 533.360 for your information/ The State Engineer cannot consider approval of
your applications until the noticing requirements are met, If there are no domestic wells

within 2,500 feet of the well site, please inform this office in writing. -

If you have any questions on this matter, feel free to call me, .

Sincerely,

J**""

Jason King, P.E.

Deputy State Engineer

JK/sc

R, Michael Turnlpseed, P.E,cc:

Enclosures

L 8(NSPQ Rev. 9 05)
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A1XEN BIAGGI

Plreclor
KENNY C. G01NN STATE OF NEVADA

Governor

ftlPS
uvm ttlCCj, P,Et

Sttila Engineer

'' - i- : '

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

901 S. Stewart Street, Suite 2002

Carson City, Nevada 89701

(775) 684-2800 • Fax (775) 684-2811

http://water.nv.gov

June 12, 2006

RE: 74327

Intermountain Water Supply Ltd

175 Stags Leap Circle

Sparks NV 89436

Ladies and Gentlemen:

Please be advised that NRS 533.360 (3b) establishes certain noticing requirements,

which must be met by any applicant for underground water for municipal, quasi-municipal,

or industrial uses whose reasonably expected rate of diversion is 0.5 cf.s. or greater. It

appears that your Application Numbers 74327 is subject to this statute. ! have enclosed a

copy of NRS 533,360 for your information, The State Engineer cannot consider approval of

your applications until the noticing requirements are met. If there are ro domestic wells

within 2,500 feet of the well site, please inform this office in writing.

If you have any questions on this matter, feel free to call me,

Sincerely, y4 P
V

V

fJason King, P.E.

Deputy State Engineer

fiT
fj

\
JK/sc 7

R, Michael Turnipseed, P.E.cc:

&\
A

jEnclosures Sexf 1 U J
r,i

4fKi^i9
1

\Af
pr

5
t. *>

lNSI»0 Rnv. 9-m
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STATE OF NEVADAKt.NNV C. GUINN
. • .J - •, , /

. 1 >•. Governor : , ...

AILEN BIAGGi

Director

HUGH RICCI, P.E.

Stale Engineer

;Z?i

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

901 S. Stewart Street, Suite 2002

: , . Cawon City, Nevada 89701 V
(775) fiS'1-2800 * Fax (775) 684-2811

http://watcr.nv.gov ,

June 19, 2006. . ; .
i

Dorothy A. Timian-Palmer

Chief Operating Officer
dfc •••:• - Fish Springs Ranch, tXc
m 3480 GS Richat-ds Blvd., Suite 101

Carson City, NV 89703 • ...

RE: Groundwater IVIohitqirng and MahagemenfThift for Future Puniping in the. lish Springs
Ranch Area as Part of the North Valley's Right-of-Way Projects, Washoe County,

. ' ' . Nevada. ' ' ' . T . . - . : " . '

Dear Ms, Timian-Palmer:

. We have received your monitoring and management plan (Plan), for the Fish Spring's Ranch >.

groundwater pumping associated with the North Valley's importation project. By your letter of

May 23, 2006, the Plan submitted pursuant to the conditions of Ruling 3787 arid 3787A is found,

as Attachment A of Appendix D, of the North Valleys Right-of-Way Projects Final BIS.

Monitor wells and springs are shown on Figure D-l of Attachment A, A list of the wells 'with
survey coordinates was also attached to your correspondence of May 23, 2006,

There were a few minor, differences between your attached list of proposed monitor wells and
Figure D-l of Attachment A. Figure D-l shows well Headquarters MVV-2, how ever the table

lists Headquarters MW- 1, Jennifer Morgan of your staff recently clarified that Headquarters

MW-2 is the actual well to be monitored, in addition, Ms, Morgan indicated th b well, shown as ,
BB M WA on Figure D- 1 is the same as well BB-2A in your table. .

As we discussed at our meeting of May 8, 2006, there must be two additional monitor wells in
addition to the monitor wells shown on Figure D-l of Attachment A, These we is will be Sand
Pass MW-2, to be used in conjunction with Sand Pass MW-I to determine hydraulic gradient tn
that location. Another new well is to be located near USGS-01 such that the two wells together
will provide information on the groundwater gradient and change in gradient be. ween the Fish
Springs Ranch and the Sierra Army Depot, Well USGS-04 was shown on your fist of May 23
but is not suitably located to identify changes in gradient between the pumping center and the

!

SE ROA 2281
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Siena Army Depot. These new wells shall be measured at least quarterly. Monitor wells LB2,

USGS-04 arid well 9 are shown on Figure D-l, but are not currently equipped with a recording
pressure transducer, Are these wells part of the monitoring program, and if sc , are you planning

. to equip them with recording devices or to measure manually? . . v ' : Y

You have requested to exclude High Rock Spring, designated as HLV-I65 on Figure D-l, from
the monitoring network, High Rock Spring is approximately 12 miles northwest of the center of
the planned well field, arid your request to remove the site from the network i: approved.

' Y : ' :.'T . : V .. • . : . ; ; Y . ' Y-:

contact me if you believe this list to be incorrect, incomplete or if you would 1 ike to propose

changes. The Plan is tentatively approved subject to clarification on the status ofUSGS-OA LB2
and well 9 and to the addition of one new monitor well near USGS-01, whose location and depth
	 i	 tu, xr	 r\:.. rlnW

: to

Well Name Location Elevation Dejth . Perfd. interval

(feet nt.s.l) (fe< t) : (feet) .' . ' Longitude . -Latitude '

40° 05' 33.8 16071 7" . 1 19° 55' 49.3857934" 4000.36 44) 146-440

40° 05' 32,99968 83" 119° 55' 00.0216541" 3998.5 25! 63 - 252

40" 05* 49,6570620" 1 19° 54' 1 1.5199254" 3979.01 •. 47' .123 - 477.

1 19" 53' 08.5930509" 403 1.4 49' 140-497

119° 53' 08.6736875" .4032,42 18 i 42-105

) 19" 52' 45.5207317" 4017,88 17:1 . 49- 175.

119° 51l 59,7122509" 3992,26 47? 465 -475.

119° 50' 46,3"

40° 07' 57.4227436" 119° 50" 31.5750895". , 4018.75 . 260 50-260

4317.62 491 180-495

119" 48' 56.3318666" . Y 4179.07 50{ 311-500

40° 11' 54.9722793" 119° 48' 28,1-29191". 4001.65 40( . 180-390

40" 12' 04.6771566" 119° 48' 58.067799" 4002.69 475 262-472

40° 13' 01.6915970" 119° 49' 30.6319558"

119° 491 11.9"

40° 07' 39.0094955" 120° 00" 51.6643144"

1 Wilson MW-1

2 Ferrel MW-I

3 Ferrel Playa MW

4Jarboe MW-I . . 40" 05' 07.4465484"

5 Jarboe MW-2 40" 05' 07.4416921"

6 Headquarters MW-2 40° 05' 51. 1370577"

7 HB-2A (BB-MWA)

. 8 Schaufus

40° 08' 55.7209986"

40° 07' 42.6" 4076 760V

9 Hodges MW-1

10 Cottonwood MW-2 . 40° 06' 46.09355 17" 119° 49' 30. 1465441"

. " ! 1 1 Neversweat MW-2 40° 08' 49, 181 5573"

12 Astor Puss MW-1

(3 Astor Pass MW-2

14 Sand Pass MW-1

U Sand Pass MW-2

16 USGS-01

17 West MW

4076,99 , 712

4173.9 712

4003.54

.546-712

546-71240° 13' 23.8"

To be determined

Please contact me if you have any questions or concerns related to this monitor plan.

Sincerely,

Richard A, Felling

Chief, Hydrology Section

SE ROA 2282
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TRACY TAYLOR, P. G,

. State GhginierC
ALLEN BIAGGI

Director

STATE OF NEVADA

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

M 22 230S
. ... . • •'

901 South Stewart Street,. Suite 2002

Carson City, Nevada 89701-9965

v -' -.'i '

Address All Cornmunications to

me Slate Engineer. Division

' of Water Resources. :

Telephone (775) aat-seoo

in reply refer ta

no. 74327

rN rERiMdllNTAIN WATER SUPPLY LTD
1 75 STAGS LEAP CIRCLE

.- .

SPARKS NV 89436 .

i

Your application was received and tiled in this office under the above mentioned serial number on MAY 23,

2006, The supporting map was received and filed on JUNE 14, 2006.

Today notice ofpublication has been mailed to Reno Gazette Journal, Reno NV (Washoe County). In

accordance with the iuw the notice will be published once a week for four consecutive weekly issues.

Sincerely,

•~i L	f, e.

State Engineer

TT/ag

Michael Turnipseedcc:

SE ROA 2283
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Page -1 of 1i-.-*

Angela Gault

From; Angela Gault i
Sent: ' Thursday, June 22, 2006 10:03 AM

To: legals@RGJ.cdrn

Subject: 74327

• •' . V': ' : :

Washoe County/RGJ

i
Please publish this notice (s) in vour paper once a week for four consecutive weekly issues, the first

publication to commence in your first issue after receipt of this letter. ;

Upon completion ofsuch publication it will be necessaryfor you to send to (his office a proofof

publication subscribed to before a Notary Public, showing the dates of the issues of said newspaper

wherein such publications were made, and that such newspaper is a newspaper having a general
' - 1 -J * ' t 1.1 J "jl •' • t '' •" .1 " -• . - t '1 t * •* ' \ . " . c' V» j"| 'J_-. J . 'i » 1 1 ; V * ' I » _ _ •'

:

I
ill be paid following

^ receipt of proof .of publication.

' Thank You, ,

Angela Gault
Admin. Assist. II

Nevada Division of Water Resources

(775) 684-2800 Fax: (775) 684-281 1

I

6/22/2006
SE ROA 2284
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V

IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF PROTESTED )
APPLICATIONS 73428, 73429 AND 73430 )
FILED TO CHANGE THE POINT OF )
DIVERSION OF THE PUBLIC WATERS OF AN )
UNDERGROUND SOURCE PREVIOUSLY )
APPROPRIATED UNDER PERMIT 66400 )
WITHIN THE DRY VALLEY HYDROGRAPHIC )
BASIN (95), WASHOE COUNTY, NEVADA

RULING

#5622

)

GENERAL

. . I. . ..
Application 73428 was filed en November 3, 2005, by Intermountain Pipeline, Ltd., and
" ' • • - • - 1 '• - ' I Y'Y'", I >,-, :

. • : • , , , ' ' r- ••1 » J\ it C - U*
-

feet per second (cfs), not to exceed 325 acre-feet annually (afa), a portion of lie underground

water previously permitted for appropriation under Permit 66400, The proposed manner of use

and place of use is described as being for municipal and domestic purposes wit lin the Iemmon

Valley Hydrogiaphic Basin. The proposed place of use is further described is being located

within Sections 1 through 36, T.21N., R.19E., M.D.B.&M., Section 36, T.21N., R.18E,,

M.D.B.&M., Sections 1 through 12, 15, 16, and 17, T.20N., R.19E,, M.D.B.&M , and Sections 1

and 12, T.2QN., R.18E,, M.D.B.&M. The change requested by Application 73^ 28, if approved,

would transfer the Applicant's existing point of diversion from the SW!4 SEVt of Section 10,

T.24N., R.I8E,, M.DB.&M., to a point located within the NEW NWW of Sec ion 11, T.24N.,

R.18E., M.D.B.&M. i

IL

Application 73429 wag filed on November s, 2005, by Intermountain Pi jeline, Ltd., and

later assigned to Intermountain Water Supply, Ltd., to change the point of diversion of 0,97 cfs,

not to exceed 700 afa, a portion of the underground water previously permitted for appropriation

under Permit 66400. The proposed manner of use and place of use is d jscribed on the

application as being for municipal and domestic purposes within the Iemmon Valley

The change requested by Application 73429, if .Hydrogrnphic Basin as described above,

approved, would transfer the Applicant's existing point of diversion from the SWW SEW of

File No. 73428, official records in the Office of the State Engineer.

SE ROA 2285
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Section 10, T24N, RISE., M.D.B.&M., to a point located within the SE'/v NElWof Section 14, " ;

T.24N., R.18E., M.D.B.&M.2 . . ' ' • j 7 / • ' . . v.' ' • : - "'^VvT'

IU.

Application 73430 was filed on November 3, 2005, by Intermountain Pipeline, Ltd., and

later assigned to Intermountain Water Supply, Ltd., to change the point of diversion of 0,22 cfs,

not to exceed 159 afa, a portion of the underground water previously permitted for appropriation : >
7 -7 -..•-.7 v!. ...:V • '.J'".--'; 7 V/:- * ; :.-v ,7.77 77 -.'. 7:7,'
under Permit 66400. The proposed manner of use and place of use is : i lescribed on the

application as being for municipal and domestic ' purposes Within the Lemmon Valley

Hydrographic Basin. The change requested by Application 73430, if approved, would transfer

rt,„ Ann!;^nc., -J aw. c tv/,/ on./. ^ in t mxi d . cn

M.D.B.&M. to ; a point located within the NWl/< SE14 of Section 15,

M.D.B.&M.'

T;24N., R.18E.,
7 .

IV.

Applications 73428, 73429 and 73430 were timely protested by Washoe County on the

following grounds: ma

The above referenced applications propose to change the point of diversion of a

portion of water rights appropriated under permit 66400 in Diy Valley
Hydrographic Basin, Washoe County opposes the granting of these applications

because: 1) there is no unappropriated water in the source; and, 2) g anting of

these permits could threaten to prove detrimental to the public intcres'. Washoe

County's opposition to these applications are in accordance with County's

Development Code adopted in 1992 wliich in part states: : :

"PSF, 1,10,1 Washoe County shall work with state and federal agencies to

manage local groundwater resources to provide for annual use of these

• resources which does not exceed levels sustainable at curren: rates of

inflow and recharge,"

And

"PSF 1 ,10.2 The Washoe County Board of County Commissioners shall

not approve land development activities dependent upon groundwater

supplies which will cause the groundwater basin(s) to fall below self
sustaining levels as a result of the project's water consumption cr effluent

discharge method."

1 File No, 73429, official records in the Office of the State Engineer,
3 File No, 73430, official records in (he Office ofthe State Engineer.

SE ROA 2286
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The State Engineer issued Ruling # 5568 dated February 28, 2006, in response to
a similar protest on application 69664 filed to change the; point of diversion of
permit 64978. In this Ruling the State Engineer determined as follows: ^

^ . vv; ,;Vv: .• v /• ;/• : :v;: vY H:
"The State Engineer finds that the; : issues ' related to water avai la bility and
inter-basin transfer have been settled with the issuance of Pen lit 64978

and will not be revisited for a point of diversion change as proposed under
Application 69664."

Washoe County respectfully disagrees with the above finding and the 'easoning
behind it. All permits issued by the State Engineer are subject to review and .
revision, under appropriate :• circumstances, at any tinde. The filing c f change : .
application allows the State Engineer the discretion to review all aspects of the

original Permit, including those of water availability. Permits 64978, 64977 &
AAAnn r	 wni ~ i nnn nn

Since the time of the granting of these permits, Washoe County through funding

recommended by the Regional Water Planning Commission (RWPC) has
employed the United States Geological Survey (U.S.G.S.) to conduct a detailed
study of the groundwater discharge from Ehy Valley, [Footnote omitted,]

Extensive geophysical studies and hydrologic evaluation by the U.S.G.S suggests .
that the original U.S.G.S. estimates of the perennial yield of 1,000 acre-feet
annually for this basin were within reasonable range. The results of these studies .

were presented to the RWPC with the State Engineer's permanent staff assigned

as a member to RWPC present and copies of reports provided for his review.

Furthermore, The Nevada Revised Statutes do not exempt "Change Applications''
from the provisions of NRS 533,370 which prohibits the State Engineer from

granting a permit if:

"I) There is no unappropriated water at the proposed source" and "2) the . .

proposed use or change threatens to prove detrimental to the public Merest."
These issues can properly be heard "De Novo" in order to protect tile public
interest and prevent long-term groundwater mining,

It is Washoe County's position that neither one of these criteria can be satisfied in

light of the recent findings by the U.S.G.S. and that therefore, tie above
referenced applications should be denied and the base permits amended as

. appropriate.

SE ROA 2287
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on the following grounds: 1 1 2' i

The U.S. Geological Survey in cooperation with Washoe County has co tipleted a
„ <•••• ^ ^ " WaShoe

B"). The

objectives and scope of this 3-year study of the Nevada portion of Dry Valley
were to: (1) describe the hydrologic framework; (2) characterize; the grcundwater - .

. flow system and water quality; and (3) quantify ground-water discharg;. Results

front the evaluation estimate total natural ground-water discharge rom Dry

Valley to range from a minimum Of 700 acre-fr to a maximum of 1,000 acre-ft
annually.

1

Based on the foregoing, and on information and belief, this Protestant offers the
following reasons and following grounds:

1. Approval of the subject application will have an adverse impact or flows of :
Long Valley Creek and, accordingly, will adversely impact exist ng water

rights and existing down-gradient ground-water users.

2. Approval of the subject application will, on information and belief, sonstitute \ :

a withdrawal of more water from the basin than is allowed by law, pursuant to

Nevada Revised Statutes 533,271 (perennial yield principal), ptrticularly

when combined with other applications seeking to have the mints of
diversion changed to the same general area,

3. Approval of the subject application will, on information and belief, diversely

impact existing water sources (springs and seeps) presently uti ized and
ri.

4. Approval of the subject application is not in the public interest becai se on the
information and belief, pumping of the volume of ground-water represented
by the subject application, particularly when combined with other applications
seeking to have the points of diversion changed to the same general ifea, will

result in a water mining situation and long-term detrimental impact on the

' aquifer. ' . . : .. '

5, There is insufficient water in the proposed source.

FINDINGS OF FACT

1.

Nevada Revised Statute § 533.365(3) provides that it is within the State Engineer's

discretion to determine whether a public administrative hearing is necessary to a idress the merits

of a protest to an application to appropriate the public waters of the state of Nevada, The State

Engineer finds that in the case of protested Applications 73428, 73429 and 73430 there is

sufficient information contained within the records of the Office of the State Engineer to gain a

full understanding of the issues and a hearing on this matter is not required.

SE ROA 2288
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II.

The State Engineer issued Permit 66400, which is the basis for change Applications
i1"

73428, 73429 and 73430, on January 11, 2002, for an individual duty of water that was not to

exceed 1,549 afa This permit was also approved with a condition that it would share a total

AAvA . O'' : 		 . .. V-V -V'A A ... n	

66400 was approved for an mter-basm transfer of water with the poiftt of dr ersion located in

Dry Valley and the place of use in Lcmmoti Valley, In approving Permit 66400, the State

Engineer made the determination that Permit 66400 complied with all the statutory; requirements
... :: kvA-' A- , ... : "... 7...: ;• \ ' >r.V >-V-.

fvtP (thhirtt/al m^liirlihrr ll-kp* ifitp^kaein . i-ranisfiai- «w\th'oinnb ' \JTJ R " ft 'I- ^ /H AhnllPS^irthQ

73428, 73429 and 73430 do not seek an additional appropriation of water, only a change in the

point of dive^iOn ofah existing water right permit within Dry Valley/

Protestant Washoe County has requested the State Engineer go back and reevaluate

Permit 66400 on the basis of new evidence found in U.S.C.S. Scientific Inv< stigations Report

2004-5155, This new report suggests a revised perennial yield estimate of 1,000 afa for the Dry

Valley Hydrographic Basin. In State Engineer's Ruling No, 5568, similar argument regarding

re-evaluation . of an existing permit was rejected by the State Engineer on the grounds that the

issue of water availability and iriterbasin transfer were settled with the issuance of the base right

permit and would not be revisited under a change in point of diversion. When Permits 64977,

64978 and 66400 were issued, the State Engineer made a determination, based on the limited

information available at that time, that 2,996 afa of underground water was available , for

appropriation in the Dry Valley Hydrographic Basin and the statutory requirements for the

proposed interbasin transfer had been met. From an administrative standpoint, it would be

problematical for the State Engineer to reduce or extinguish water rights held by existing permit

holders based solely upon a newer and lower estimate of perennial yield and the fact that a

change application had been filed. When a permit is issued to appropriate the public waters of

the state of Nevada there must be some expectation on the part of the permit holder that he may

go forward with the development of his project, which necessitates certiin expenses and

obligations, without a cloud of uncertainty that some future hydro logical repo t may be utilized

to take all or a portion ofhis existing water right permits. This does not mean tiat existing water

rights eannot be regulated. On the contrary, the Nevada Revised Statutes provide regulatory

authority to the State Engineer should adverse effects from the pumping of existing groundwater

* Permit No. 66400, official recorde in the Office of the State Engineer.

SE ROA 2289
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permits occur.5 Permit 66400 also carries a set of specific requirements referred to as permit

terms, which provides additional regulatory authority to the State Engineer. T id State Engineer
: .0 ' ' •• *'" '• y':v -"v; '

" flTlfie dntft'rtrfHbvi/itHiti liip KTf»t/a/4n 1? ai/Icp/1 Ldh if lltpfl rtnH.thiP. fefrtlRflf Pfifilllt fr640(l

provide additional protection for senior existing water right appropriators and domestic well

owners. . • f ; x : - - : - v. :

The State Engineer finds that the issues related to water availability and inter-basin

transfer have been settled witli the issuance of Permit 66400 and will not be revisited for a point
" . . :x':x . x:; . . , . . x,x yj,y-'A:'-ry x ; :x . ,x . : - v : -y k: >

of diversion change as proposed under Applications 73428, 73429 arid 73430. The State

Engineer further finds that reducing the annual duty of Permits 64977, 64978 and 66400 is not

appropriate and sufficient protections exist within the Nevada Revised. Statutes to protect senior

existing water right appropriators and domestic well owners from any adverse effects that may

occur in the future. 'y;' - v ' V ; y.V ' x-;..':

in.

A determination was made, after an examination of the records of the Office of the State

Engineer, that there is only one additional water right permit, , proof or claim filed for ; the

proposed underground water source within the Dry Valley Hydrographic Basin exclusive of the

Applicant's permits. This is a certificated water right for irrigation and domestic purposes at a

duty not to exceed 25.60 afa. The permit number is Permit 28097, Certificate 10521 and the

current owner of record is shown as John G. Lcnz.6 It should be noted that Mr. Lenz is not listed

as a protestant to Applications 73428, 73429 and 73430, The State Engineer finds that the

Protestants do not possess existing groundwater appropriations in the Dry Valby Hydrographic

Basin.

IV,

Records in the Offipe of the State Engineer indicate that up to nine domestic wells have

been drilled in the Dry Valley Hydrographic Basin. The Applicant has indicated that there is

currently only one house in Dry Valley utilizing an underground domestic water supply.7

Nevada water law does not prevent the granting of permits to applicants late' in time on the

ground that the diversions under the proposed later appropriations may cause tne water level to

be lowered at the point of diversion of a prior appropriator, so long as any proteetible interests in

existing domestic wells and the rights of existing appropriators can be satisfied. The State

5 NRS ^ 534,1 tO.
6 Nevada Division of Water Resources, Water Rights Database Special Hydrographic Abstract, Hay 9, 2006,
7 See, ItUermounfain Pipeline, Ltd. letter to State Engineer, October 3, 2005, within File No. 696( 4, official records
in the Office of the State Engineer.
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SE ROA 2291

.i

' Page 7

owners and existing water right holders from an unreasonable lowering of the water table, should

such impacts occur as a result of pumping water at the proposed well site. f ^ : : v . ;

CONCLUSIONS

I.

The State Engineer has jurisdiction over the parties and the subject ma ter of this action

and determination.8 ; . . .

II.

The State Engineer is prohibited by iaw from granting a change application t6 appropriate

the public waters where:9

A.

B. the proposed use or change conflicts with existing rights;
C. the proposed use or change conflicts With protectible interests tr existing

domestic wells as set forth in NRS § 533.024; or " ' . . " .

D. the proposed use or change threatens to prove detrimental to tie public
. interest. . . . . . : '

III

.Wtieii ; Perinits 64977; 64978 and 664Q0 were issued, the State Engineer made a

determination, based on the information available at that time, that ;^996 of water was

available for appropriation in the Dry Valley Hydrographic Basin and the 'equipments for.,

intcrbasin transfer were met, ,. A-; ;

diversion; of Permit 66400 and do not request tiny additional water from the Dry Valley -

Hydrographic Basin. The State Engineer concludes he is not required to reevaluate the

determination as to water availability under the change application and that the.proposed changes

in point of diversion will not threaten to prove detrimental to the public interest .

IV.

The State Engineer concludes that the protest issues regarding the inter-basin transfer of

water and water availability were settled by the issuance of Permit 66400; therefore, those

protest issues are dismissed. -

3 NRS chapters 533 and 534,
'NRS § 533.370 (5).
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SE ROA 2224

State of Nevada - Division of Water Resources

901 S. Stewart Street

2nd Floor

Carson City, NV 89701

ROBERT MARSHALL

625 ONYO WAY

SPARKS NV 89441

:: .

Payment Method Check No. Receipt #

Check 10506 266351 :

Date Item Description Amount

2/21/2012 Extension ofTime APPLICATION FOR EXTENSION OF TIME UNDER
PERMIT NO 73430

100.00c; > ,

COVERS EXT NO'S 64977, 64978, 66400, 67037,

73428, 73429, 73430 AND 74327

«>

Received by: Sue Cox

Total $100.00

SE ROA 2224
JA2309



SE ROA 2225

Olrtiu \JV ti&VPUJA
Briatt'Salidoval

Governor
LEO DRO700FF :
: " Director " •

JASON KING, P.K; ;
State EngineerKM fflr

a 'Wfi

DEPARTMENT OF CONSERVATION AKD NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 8970i-5250

|775> 684-2800 • Fax (77S) 684-2811

http://water.nv.gov

February 27, 2012

Intermountain Water Supply

Robert W. Marshall
625 Onyo Way
Sparks, NV 69441

RE: PERMITS 73428, 73429, 73430 and 74327

This Is to inform you that the Application for Extension of Time has teen granted to
February 11. 2013 with the provision that no further extensions will be granted for filing of the
Proof of Completion and Proof of Beneficial Use except for good cause shewn as provided
under NRS 533.380, 533.390 and 533,410,

Please be advised that the permittee is responsible for notifying the State Engineer's
Office of any address change, Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses unless proper written notification from the applicant or agent directs otherwise, .

Should you have any questions regarding this notification please contact ma at (775)
684-2835 or smonteleone@water.nv,aov.

Sincerely,

Sam Monteleone

Water Resource Specialist 1
SEM/mt

c: TEC Civil Engineering Consultants (via email)
Turnipseed Engineering, Ltd,

Rev, 9/2011

SE ROA 2225
JA2310



SE ROA 2226

.JIM GIBBONS

! Governor
. ALLEN B1AGGI

Director :

TRACY TAYLOR
/ Stafe Engineer .

STATE OF NEVADA

ffPII

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES

901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250

(775) 684-2800 • Fax (775) 684-2811

httn:/ /water.nv.gov

February 13*\ 2013FINAL NOTICE ;INAL NOTICE

* Intermouutaiu Water Supply

Robert W. Marshall

625 Onyo Way '' '' . ' ' ' . .
Sparks, NV 89441

Certified Mall No. 71067808063000519076

. ' :V. ' ' ' ; ' ' - . ....
Re: Final Notice for Permits) 64977, 64978, 66400,7 3428 through 7343( , and 74327

The provisions of your above referenced permit(s) to appropriate waters of the State of Nevada

required you to file a Proof of Completion and Proof of Beneficial Use on or befo re February 11th,
2013.

Our records indicate that you have not filed the required proofs) and your permit is in danger of

cancellationunless the proof(s) or an application for an extension of time along with the appropriate filing
fce(s) with which to file the required proof(s) is/are received and filed with the Stat s Engineer within

thirty (30) days of the date of this final certified notice.

Per NRS 533.410, if the required proof or extension of time is not received within thirty (30)

days of the date of this letter your permit wili be cancelled.

: Please be advised that the permittee is responsible for notifying the State Engin< er's Office of any

address change, Furthermore, when multiple addresses are used by the applicant or agent, the required

legal notices will be sent to the latest address of record and not to earlier addresses unless proper written

notification from the applicant or agent directs otherwise.

Applications for extension of time and all necessary supplemental forms are located on our

website at http://water.nv.go v/forms. If there are any questions regarding this notice please contact our

office at (775) 684-2800.

kp
cc: TEC Civil Engineering Consultants (email)

Turnipseed Engineering, LLC (email)

Schedule of Fees:

Fee for filing Proo f of Completion - $1 0

Fee for filing Proof of Completion - $50 - effective 7/1/2009 AB480

Fee for filing ProofofBeneficial Use - $50

Fee for filing Request for Extension ofTime - $1 00 Rev. 5/2009

SE ROA 2226
JA2311



SE ROA 2227

: BEFORE THE STATE ENGINEER OR THE STATE OF NEVAD V .

El Lir.>

Owner ofRecord (ntermountaiu Water Supply, Ltd. A rtATLtrnmet* -
MttMSi

IN THE MATTER OF PERMIT NO. 73430 FILED TO APPROPRIATE/CHANGE THE WATERS OF
, : v'

Underground . v . / ., • y.;V •' ,
iii, I. ill . . > • - ' ^ — i > ' i i i —— ii 	 	 	 I i-i— i 1 1 i I in,' « iniiinii i« 	 	 ii r I 1 1 1 1 ii I n I il il ill Mi ii 	 iinii.m ink, II i i mi 		 *	 	 ' 1

(Name ofstream, lake, spriug, underground or other source)

THIS APPLICATION IS RESPECTFULLY SUBMITTED.

Comes now Hohert W. Marshall , Agent

. Permi tee or Agent ,

wild after being duly sworn Ani. answering "to the best oftheir knowledge the following questions in compliance with the requirements as set forth in
the permit terms: ' ' ' .

1 , Does this permit have multiple owners'? LJ Yes [) No (Check the appropriate box)
:aC''iU.hi, ua icrs?lestuiri

/'QA®S; ' Q No . (Check the appropriate box)

3. If "No" on question 1 is cheeked, on whoso behalf is Uiis extension being filed? :

" .

' ::

. 	 	 		 __	 	 	 „
: < /. \.y : : : . ... . -(r"; ..:v, . Ti

4. How much time is needed to construct the works of diversion or plncethe water to beneficial use? Ten (10) yearn

Total to date? $2,S34,775.005. What is the expenditure on the project under this permit? Last year? $8,153.50

6. Tho permittee requests an extension, of time for 1 year , . within which to comply wi h the provisions for filing the

! ' ' ; . • (Not to exceed 1 year) • • . . ,

ProofofCompletion arid Proof ofBeneficial Use

(Proofof completion afwotk'and/orProofof beneficial use)

.7, Describe progress made during the last yearand explain in detail why this request for an extension of time is being submitted (See instructions on
back. Use additional pages ifnecessary): .

The economy has not improved at all this past year. There is no growth occurring in this area. We huve condoned maintenance of the Project, We
had to oppose a PUCN staff effort to nullify a favorable PUCN order oil our UEPA application. Alter briefing and oral argument, wc were
successful. We have continued monitoring activities with Interflow Hydrology with continuous flow recording nietens. We have drastically

reduced the price of the Project and have been actively forking willi two interested buyer-user groups, brio lical group and one group located in
Southern California. The outcome of the election does not bode welt for the economy, , : r.

permittee or Ageut

Signed
State ofNevada

County of Washoe Address 625 0nyoWay
... . Strc3 Address or PO Box.

Subscribed and sworn to before me on February j *1, 2013 Sparks, NV 89441

. Cijy, State,, ZIP Code
rby Robert W. Marshal I Phone 775-425-1 161 r*i

rn .. j

m m rn
JZL	OQ ' 'E-inail

no

& ^ jTIMt'll'liniin

KATHY SOUVIRON rT 1-.
i Notary Public - State o( Nevada^ g
\t) AppdntneetfiaewdtdlnlWitweCtHJrti/
* No: 00 -7639-2 Expires JUy 39, 20H

<

OT M". *!>; ar^ij^i „ „ „ yasjE .

Signature oi/NotaryPublic Required
;r o

Notary Stamp or Spat Required

Slot) FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT

^ y r-
. lK' -T

Revised 05/l2-cxtof time

SE ROA 2227
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SE ROA 2228

State of Nevada - Piyisidii ofWater Resoi frees

. 901 S, Stewart Street - : . - '

2nd Floor

Carson City, NV 89701

: -

INTF.RMOUNTA1N WATER SUPPLY LTD

625 ONYO WAY ' , .
SPANISH SPRINGS NV 89441

r\

•i."
»' .*

niniijiy in III i

Check No. V-' Receipt #• j Payment Method

Check 1457 275711

Date Item Description Amount
_

2/19/2013 Extension ofTime APPLICATION FOR EXTENSION OF TIME UNDER

. PERMIT NO 73430

100.00

COVERS EXT NO'S 64977, 64978, 66400, 67037,

73428, 73429, 73430 AND 74327

Received by; Sue Cox

Total $100.00

SE ROA 2228
JA2313



SE ROA 2229

STATE OF NEVADA
LEO DRbZDOKP

Director
' : 1 . : " ''-I': - - ' "

JASON KTN(5, P.E.
State Engineer

Brian Sandoval
Governor

VI* \.

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVi^ibN ftESdtyRCES
7;;; \ \ 901 South Stewart Street, suite 2002 "

Carson City, Nevada 89701-5250

; (77S) 684-2800 • Fax (775) 684-2811
http: / /water.nv.gov " . J' ' '

March 1, 2013

: intermountain Water Supply :

Robert W. Marshall

625 Onyo Way ,
: Spans. NV 89441 • :

RE: PERMITS 73428, 73429, 73420 and 74327

This Is to inform you that the Application for Extension of Time has teen granted to
February 11 , 2014 with the provision that no further extensions will be grantef for filing of the

Proof of Completion and Proof of Beneficial Use except for good cause Shown as provided
under NRS 533.380, 533.390 and 533.410.

Please be advised that the permittee Is responsible for notifying the State Engineer's

Office of any address change. Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record and not to earlier
addresses Unless proper written notification from the applicant or agent directs otherwise.

; Should you have any questions regarding this notification please con act me at (775)
684"2842 or smcdaniel.water.nv.dov. .

Sincerely,

c

Shannon McDanlel
Water Resource Specialist 1

SM/mt

c: TEC Civil Engineering Consultants (via email)
Turnipseed Engineering, Ltd. (via email)

Rev, 9/2011

SE ROA 2229
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SE ROA 2230

STATE OF NEVADA
Brian Sandoval

Governor

LEO DROZDOFF

Director

JASON KING, P.E.

. State EngineerW

m

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

901 South Stewart Street, Suite 2002

.. Corson City, Nevada 89701-5250 : v" " r
(776) 684-2800 • Fax (775) 684-2811

httpi : / /water.nv.gov

March 13, 2013

Corrected Letter

intermountain Water Supply
Robert W, Marshall
625 Onyo Way

Sparks, NV 69441«

RE: PERMITS 73428, 73429, 73430 and 74327

This Is to inform vou that the Application for Extension of Time has teen granted to
February 11. 2014 with the provision that no further extensions will be granted for filing of the
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533,380, 533,390 and 533.410,

. . . Please be advised that the permittee is responsible for notifying the State Engineer's .
Office of any address change. Furthermore, when multiple addresses are used by the applicant
or agent, the required legal notices will be sent to the latest address of record £ hd not to earlier
addresses Unless proper written notification from the applicant or agent directs otherwise, :

Should you have any questions regarding this notification please contact me at (775)
' 684-2842 or smcdaniei.water, nv.gov, . . . . .

Sincerely,

Shannon McDanlel
Water Resource Specialist 1

SM/mt

c: TEC Civil Engineering Group (via email)
Turnlpseed Engineering, Ltd. (via email)

Rev. 9/2011

SE ROA 2230
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SE ROA 2231

DrUAN SANDOVAL
Governor

LKODHOZDOKF
: ' Director .

. : ; jason king, p.e!
' . StateiEngincer

STATE OF NEVADA

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street. Suite 2002

Carson City, Nevada 89701-8250

(775) 684-2800 • Fax (775) 684-2811

(800) 992-0900
(In Nevada Only)

http://water.ny.goy

FINAL NOTICE FINAL NOTICEFebruary 13, 2014

Intel-mountain Water Supply

Robert W. Marshall :
625 Onyo Way

Sparks, NV 89441

Certified Mail No. 71067808063000552158

3Re: Final Notice for Permit 64977, 64978, 66400, 73428, 73429, 73430, and 74327

The provisions of your above referenced permit to appropriate waters of the State of Nevada require you to
file a Proof of Beneficial Use on or before February 11, 2014.

Our records indicate that you have not filed the required proof(s) and your permit is i i danger of
cancellation unless the proof(s) or an application for an extension of time along with the appropriate filing fee(s)
with which to file the required proof(s) is/are received and filed with the State Engineer within thirty (30) days of
the date of this final certified notice,

Per NRS 533.390 and/or 533.410, if the required proof or extension of time is no received within
thirty (30) days after the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer's Office of any address
change, Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices will be
sent to the latest address of record and not to earlier addresses unless proper written notification from the applicant

or agent directs otherwise,

If there are any questions regarding this notice please contact our office at (775) 684-2800,

jw

cc: TEC Civil Engineering Consultants (email)

Schedule of Fees;

Fee for filing Proof of Completion - $60
Fee for filing Proof of Beneficial Use - $60
Fee for filing Request for Extension of Time - $120

SE ROA 2231
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SE ROA 2232

;rt- '"i :

BIvFORE'THG STATE ENGINEER OF THE STATE OF NEVAD/ FILED

APPLICATION FOR EXTENSION OF TIME FEB 1 9 2014^
Owner of Record iniennountaln Water Supply, Lid,

"TT""1'

STATE ENGINEER'S OFFICE
73430 FILED TO APPROPRIATE/CHANGE THE Wl EKb OLIN THE MATTER OF PERMIT NO,

underground
—I	 	 	 i mi. | i i I — in ,

(Name of stream, lalte, spring, underground or other source)

THIS APPLICATION IS RESPECTFULLY SUBMITTED. \C :

, Comes now Robert W> Marshall /.gent

. Pcrrnitt icor Agent :

who afler being duly sworn and answering to the best of their knowledge the lollowing questions in compliance vith the requirements as set forth in
the permit terms; . .

I, Does this permit have multiple owners? O Yes j7] No . (Check the appropriate box)

, the

2. If "Yes" on question I is checked, is this request for an extension oftime submitted oil behalf ofttll the

.OYes. C] (Check the appropriate box) 1

owners?

3. If "No" on question 2 is cheeked, on whose behalf is this extension being filed?

4, How much time is needed to construct the works of diversion or place the water to beneficial use? Ten (10) years

5, What is the expenditure on lite project under this permit? Last year? SI 7,034 ,00

6, The permittee requests an extension of lime for l year

Total to due? $2,550,649.00

within which to comply with the provisions for filing the
(Nat to exaed I yew)

proofofcompletion and proof of beneficial use

(Proof of completion of work and/or Proofofbeneficial use)

7, Describe progress made during die last year and explain In detail why this request for an extension of time is being submitted (See instructions on
hack. Use additional pages ifnecessary): .

The economy has not improved at all ihis past year, Thcic Is no growth occurring in the area of beneficial use. iVehavo continued maintenance of
[he project. We have continued monitoring activities with Interflow Hydrology with continuous flow recording meters, Wc have drastically
reduced the price of the Project and have boon actively workthg with a public agency to purchase the projecL

9
Signed

State of Nevada

County of Washoe

Permittee or Agent

Address <>25 Onyo Way
Street \ddress or PO Box

Sparks, NV 89411Subscribed and sworn to before me on February IS, 2014

City State, Zlg Code

*rA C=7i

^	i
rn

by Robert W. Marshall Phone (775) 425-1161

m rn rrtE-mail
-e-

vci n\vr.
tn
rn —Q

30 :&K KATHY SOUViROM
TO Notary Pubto - State oJ N avada j tr>
ft) AppolaimetttRswtkKikiWMhM County | ® ».

No oa'7639'2Nf«#St}nSy|J9r®&fi JtetTOtrctlO

A tn
rO rv'1"Signature offNoiary Public Required

r>
r- i 1

$120 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF flME
A separate application must be filed for each perjv it

Revised 07713 - extjipp

n)
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State of Nevada> Division of Water Resources

901 S. Stewart. Street

2nd Floor

Carson City, NV 89701

tINTERMOUNTA1N WATER SUPPLY LTD
625 ONYO WAY

SPARKS NV 89441

j

Payment Method Check No. Receipt #

Check 1483 286437

ItemDate Description Amount

2/19/2014 Extension of Time APPLICATION FOR EXTENSION OF TIME UNDER
PERMIT NO. 73430

120,00

COVERS EXT NO'S 64977, 64978, 66400, 67037,
73428, 73429, 73430 AND 74327

Received By;Catherine Orpilla

Total $120.00

SE ROA 2233
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STATE OF NEVADA
LEO D ROZDOEF ' '

. Director '

JASON KINO, P.E.
Siofe Engineer - ,

'• '.. BRIAN; SANDOVAL' .
Governor

rw

PSiif V
Si

;as5s
rm£^.

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250
(775) 684-2800 • Fax (775) 684-28 11

http;/ /water,nv.Kov

March 14, 2014 ,

Intermountain Water Supply

Robert W. Marshall
: 625 Onyo Way

Sparks, NV 89441 . ,

i

RE: Permits 64977, 64978, 66400, 73428, 73429, 73430 and 74327

This is to inform you that the Application for Extension of Time has jbegn granted to
Fehruarv 11. 2015, with the provision that no further extensions will be grouted for Proof of
Completion and Proof of Beneficial Use except for good cause shown as provided under NRS
533.380,533.390 and 533,410.

Please be advised that the permittee is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used by the applicant or
agent, the required legal notices will be sent to.. the latest address of record End not to earlier
addresses unless proper written notification from the applicant or agent directs o herwise.

Should you have any questions regarding this notification please contact me at (775) 684
2842 or smcdaniel@water, nv, gov .

Sincerely,

UL-L

Shannon McDaniel

Water Resource Specialist I

SM/dl

TEC Civil Engineering Consultantscc;

SE ROA 2234
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BRIAN SANDOVAL '
. Goixnior . • '

LEODROZDOFF
•: . . Director .

• BASON KING, I'.E.
.State Engineer

« V--

STATE OF NEVADA

' rJ i. '

DEPARTMENT OF CONSERVATION AND NATURAL RESOURC SS

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5280

(775) 684-2800 - Fax (775) 684-2811

(800) 992-0900
(In Nevada Only)

http://wnter.nv.gov

FINAL NOTICE I :!NAL NOTICEFebruary 13, 2015

IIntermountaiu Water Supply
Robert W. Marshall
62SOnyoWay

Sparks, NV 89441
Certified Mail No. 7 1067808063000585965

Re: Final Notice for Permit 64977, 64978, 66400, 73428, 73429, 73430 and 74327

The provisions of your above referenced permit to appropriate waters of the State of Nevada require you to
file a Proof of Completion and Proof of Beneficial Use on or before February 11, 2015.

Our records indicate that you have not filed the required proof(s) and your permit is i t danger of
cancellation unless the proof(s) or an application for an extension of time along with the appropriate filing fee(s) .
with which to file the required prooffs) is/are received and filed with the State Engineer withi l thirty (30) days of
the date of this final certified notice.

Per NRS 533.390 and/or 533.410, if the required proof or extension of time is no1 received within
thirty (30) days nftcr the mailing of this notice, your permit will be cancelled.

Please be advised that the permittee is responsible for notifying the State Engineer's Office of any address
change. Furthermore, when multiple addresses are used by the applicant or agent, the required legal notices wilt he
sent to the latest address of record and not to earlier addresses unless proper written notification from the applicant
or. agent directs otherwise.

If there are any questions regarding this notice please contact our office at (775) 684-2800.

jw
cc: TEC Civil Engineering Consultants (email)- All Permits

Turnipseed Engineering, Ltd. (email)- Permits 73428, 73429 73430 and 74327 Only

Schedule of Fees:

Fee for filing Proof of Completion - $60
Fee for filing Proof of Beneficial Use - $60
Fee for filing Request for Extension of Time - $.120

SE ROA 2235
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:

' file d;s; :; '
BEFORE THE STATE ENGINEER OF THE STATE OF NEVAD,

-FEB 1 9 20®
APPLICATION FOR EXTENSION OF TIME I

| hm snois'b^s or-nee .

OwneroFRcCOrd hitermountain Water Supply, Ltd,

IN THE MATTER O F PERMIT NO. 73430 RILED TO APPRO PRIAT&CHANGE THE WATERS OF

underground . "
^w.

(Name ofsli earn, lake, spring, underground or other source)

THIS APPLICATION IS RESPECTFULLY SUBMITTED,

Agent

Permittee 0 Agent ...

who alter being duly sworn and answering to the best oflhcir knowledge the following questions in compliance with the requirements asset forth in

the permit terms:

1. 'Does this permit have multiple owners? Q Yos [7] No (Check theappropriate box)

2. If "Yes" on question I Is Checked, is (his request for an extension oftime sutrnitled on behalfof all lire owners?

CD Yes .. |_J No (Check the appropriate box) ' -

3. If "No" on question 2 is checked, on Whoso behalf Is this extension being filed?

, theComes now Robert W. Marshall

4, How much time is heeded to construct the works of diversion or place the water to beneficial use? Ten (10) years

5, What is the expenditure on tho project under this permit? I,ast year? $1 7,573.43

6. Tho permittee requests an extension of time for 1 year

Total to date? $2, 568,222,43

within which to comply with th ; provisions for filing the

(Not to exceed t year)

proofof completion and proofof beneficial use

	 . Troorofcompletion of work and/or Proofof beneficial use) .

7. Describe progress mode during the last year and explain in detail why tills request for an extension of time is bein 5 submitted (See Instructions on

back Use additional pages Ifnecessary):

The economy has not Improved ot all this past year. There is no growth occurring In lite area of beneficial use. Wc have continued maintenance of

the project by installing new caps on artesian flows to prevent waste. We have continued monitoring activities with Interflow Hydrology with

continuous flow recording meters on the surface water. We have drastically reduced the price of the Project and have been actively working with:

potential investors to finance or purchase the project.

Signed

State of Nevada

County of Washoe

Pcrmi terror Agent cL

ft
Address _625 Onyo Way

Street Address or P&Box P"1 1 '. >

k c-' o
City, State, ZIP Code C3 ^

pi «C."

""" r?T

Sparks, NV 89411Subscribed and sworn to before me on February 19, 20 IS CP

Phone (775)425-1161by Robert W. Marshal! r? 5?

9. ft? C-
E-mall

i
KATHY SOUVIRON

kw Notary Public - State 0) Nevada
5h) Appwlmwl RoMfded la Waslws County

I
i
w \

No: 08-7639-2 - Expires duly 31}, 2016
signature of Nqlery Public Required

Notary Slump 01 Seal Required

$120 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME

A SEPARATE APPLICATION MUST BE FILED FOR EACH PERMIT { 0
OTRevised 07/13 -ext_app

I \
SE ROA 2236
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' :
)

' •:

Division of Water Resources

Receipt for Payment
| £ / V i
\Wi"i '.'i\w

; Vlii®

H w

SIS

Intermountaln Water Supply Ltd

625 Onyo Way

Spanish Springs, NV 89441

. ' - Check #: . 1502 .
Check Date: 2/19/2015

Date Received: : 2/19/2015

. . : .. ,. Receipt #: l-575

Fee Type/Fee dese Notes ..

- Extensions

FY Amount Permit..#. ... Invoice. #

Covers Ext No's
64977,64978,
66400, 67037,
73428, 73429, 73430

and 74327

2015 $120.00 73430

Check Total; $960.00

2/20/2015 24

:
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V ' •••;:>

;

[ intprMountain
I if;' ' - M-Mtrr'Mfjfltf • . . . 1 .

; C 62J" bnyo Wty
Sptniih Springs, NV 89441 .

May 26, 2015

<77S) <1S- 1161
ir (771)425-1321 fX

if ^ ti'.tfi fn i • . ...

Krisien Oeddes

Chief, Hearings Section
Stale ofNevada Division of Water Resources
90 1 S , Stewart St. , Suite 2002

Carson City, NV 89701

Re; Extension of Time; Permit

Dear Ms. Geddes:

In my letter of March 12, 2015 with respect to the above permit. I enclosed
statements from Parsons, Behle & Latimer law firm. To clarify none of these
statements included any of my time. These were bills I paid for time spent by firm
personnel, other than me. Most of the time was billed by Rew Goodenow, a partner
with the firm for appearances before the County Commission or for meetings with the
District Attorneys' Office.

I have NEVER billed any of my time to this project during the 20+ years I have
worked on it.

I trust this letter clarifies any questions that there may have been on this point.

Please place a copy of this letter in the file for each Intermountain Water Supply
Ltd. Permit involved in the Project. The Permit numbers include Perrni' s 64977, 64978,
66400, 72700, 73428, 73429, 73430, 74327, 66873, 73048, and 67037. 1 am enclosing
copies for your convenience.

Sincerely,

INTERMOUNTAIN WATER SUPPLY

4
By:

obert W. MaVshalf, ... ruanjeger^

£ ro
X. CO.: in
m \t#~

O

RWM/ks

v.y .. -- .

W ± :HT
Enclosures

cc: Jason King, P.E.

.

O —1
r'

4827-3(j43-6260
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STATE OF NEVADA
1.EO DROZDOFF

Director.BRIAN SANDOVAL . . .
. Governor •

JASON KINO, P.E.
State Engineer /"

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

/ Carson City, Nevada 69701-6230

(773) 684-2800 > Fax (775) 684-2811

http://water.nv.gov

June 4, 2015

Robert W. Marshall

Intermountain Water Supply, Ltd. . . .

625 Onyo.Way

Sparks, Nevada 80441 !

Applications for Extension of Time concerning Permits 72700, 6^-977, 64978,
66400, 73428, 73429, 73430 and 74327 ,

Re:

Dear Mr, Marshall:

On March 12, 2015, you responded to the request for evidence concerning the extension
of time filed concerning Permit 72700. Given the similarity of information stated on the request
for extension of time concerning Permit 72700, and Permits 64977, 64978, 66403, 73428, 73429,
73430 and 74327, this response applies equally to all of the listed Permits (Le.t "lie Project"),

Pursuant to NRS § 533,380(3) an application for the extension must in all cases be

accompanied by proof and evidence of the reasonable diligence with which the applicant is
pursuing the perfection of the application. The measure of reasonable diligence is the steady
application of effort to perfect the application in a reasonably expedient and efficient manner
under all the facts and circumstances. NRS § 533.380(6). Further, when a projector integrated
system is composed of several features, work on one feature of the project oi system may be

considered in finding that reasonable diligence has been shown in the development of water
rights for all features of the entire project or system. Id,

I

In addition, in requests for extensions on permits for municipal use on any land referred
to in NRS § 533,380(l)(b), or for any use which may be served by a county, c.ty, town, public

water district or public water company, requests an extension of time to apply the water to a
beneficial use, the State Engineer shall also consider:

(a) Whether the holder has shown good cause for not having made a
complete application of the water to a beneficial use;

SE ROA 2239
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t.

Re: ; Applications for Extension of Time concerning Permits 72700, 64977, 64978, 66400
73428, 73429, 73430 and 74327

Page 2 . .. ...

(b) The number of parcels and commercial or residential units which are
contained in or planned for the land being developed or the area being served by
the county, city, town, public water district or public water company;

(c) Any economic conditions which affect die ability of the holder to
make a complete application of the water to a beneficial use;

(d) Any delays in the development of the land or the area being served by
lite county, city, town, public water district or public water company v hic'n were
caused by unanticipated natural conditions; and

(e) The period contemplated in the: , .. .
(1) Plan for the development of a project approved b\ the local

" ' ' ~ ' irsuant to NRS 278.010 to 278.460, inclusive; or.:-' \ ,,
(2) Plan for the development of a planned unit development

recorded pursuant, to chapter 278A of NRS, . . .
w if any, for completing the development of the land.

Your response included , a written response, copies of the amendment to the Washoe
County Regional Water Management Plan to Include the North Valley Strategy, Regional Water
Planning Commission Minutes, a written Current Status of the Project, and va'ious invoices for
legal fees, consultant and professional fees, accountant fees and secretary of state Fees, I have
considered the evidence you submitted concerning the extension request and a discussion of my
opinion concerning the evidence submitted as it relates to the extension request 'ollows below,

1, .Discussion of Amendment to the Regional Water Management Plan and Current Status of
the Project

The Amendment to the Regional Water Management Plan to Include ;he North Valley
Strategy (1995-2015), which was adopted March 31, 1997, identified four water supply
alternatives, one of which included the Warm Springs Importation Project ("Pre ject"), Although
the Project was briefly described, the Plan Amendment makes clear that the County sought to
pursue multiple projects simultaneously in order to maximize flexibility, tc provide greater
competitive position among negotiations with project proponents, and to secure a reliable water
supply system beyond 2015, Therefore, it was recommended that, among other potential
projects, your Project was to be aggressively pursued and implemented as needed and merited,
Specific activities of the Regional Plan to implement the strategy includ id entering into
agreements with project proponents to resolve remaining implementation issues and set
performance criteria for proving viability of the projects. If the projects met the performance
criteria, completed supporting technical analysis, submitted permit applications, prepared
environmental documentation, completed preliminary engineering design, then I he county would
initiate formal discussions with project proponents to establish potential terms o:' an agreement to
implement each project. Based on the results of these activities the County was to implement
either the Project or the Green Gulch Project, or both,

SE ROA 2240
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Re: Applications for Extension of Time concerning Pen-nits 72700, 64977, 64978, 66400,;
73428, 73429, 73430 and 74327

. Subsequent to the. revision of the Regional Plan, the "Current Status oi the Project" does
identify a number.of performance criteria that were carried out, including: conformance reviews
completed by the Regional Water Planning Commission, a Record of Decision issued on the EIS,
Special Permit issued by the County, a Utility Environmental Protection A( t (UEPA) permit
i j i.;,

-> -* 	 L obtained and the

this year.

From the foregoing history it is evident that in 1 997, the County contemplated the Project
hernial water source for the North Valleys, and considered. future implementation of the .

Project subject to later- met performance criteria. As you demonstrate in your response, many
activities were carried out laying the groundwork for the Project until the economic slowdown
beginning in or around 2008. . . . .

" % Discussion ofInvoices ' : • - ' 1 .

You submitted a number of invoices for attorney's fees, which your response states were
incurred from meetings with Washoe County commissioners and meetings wih representatives
of the Washoe County District Attorney's Office to develop an appropriaie agreement for
Washoe County to obtain the Project,1 While you state that ultimately an agreement was not
reached, with the County, the attorney's fees which were incurred appear to support the portions
of the Regional Water Management Plan that formal discussions between the County and you
would occur concerning the potential terms of an agreement to implement the Project,

As well, the consultant fees paid to Robert Williams to draft a letter of support regarding
. the FEIS demonstrates new efforts toward project milestones, .

However, I find that the invoices for professional accounting and tax preparation
services, and annual Secretary of State filing fees, do not help demonstrate the s ;eady application
of effort to perfect the application. Rather, invoices for professional accounting and tax

. preparation services, annual Secretary of State filing fees are indicative of revolving
administrative fees incurred by Intermountam Water Supply.

i
You later clarified that the attorney's fees were incurred by Rew Goodenew, of Parsons, Behle

& Lattimer.

SE ROA 2241
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Re; Applications for Extension ofTime concerning Permits 72700, 64977, 64978, 66400
73428, 73429, 73430 and 74327

Page 4

Application otBacker.3.

1 decline at this time to apply the an ti-speculation doctrine of the Backer decision to deny
the extensions on the basis of speculation. I would note, however, that; the applications for
extensions of time filed since 2011 have indicated you are seeking a buyer for the project.
Inasmuch as negotiations with the County were unfruitful at the end of 2014, the inability to ,
secure a buyer in future requests for extensions of lime will not be considered good cause for
extensions of time. See Colorado River Water Conservation Dist. v, Vidler Tunnel Water Co.,
594 P.2d 566 (Colo. 1979) (articulating anti-speculation doctrine adopted by Backer, stating the
right to appropriate is for use, not merely for profit). . . /•;. "Cy. . .

In considering NRS 533.3 80(4), I find good cause for granting ex tensions on the
Project.permits. The area to be served is Lemmon Valley, which has existing developments with :
currently little to no recharge. It is true that economic conditions have been poor in recent years

||g| for which I have takeri into consideration. ' ,

Notwithstanding that the extensions of time are being granted, please be advised that
further requests for extensions on permits comprising the Project will be closely scrutinized to
ensure the statutory criteria for granting extensions of time are adhered to. In that vein, for any
future extensions of time filed regarding the Project, please submit evidence at the time the
request for extensions are filed, which demonstrates good cause supporting future extension
requests made pursuant to NRS 533. 380.2

You will receive confirmation of the extension dates and new proof filing dates under
separate cover. If you have any questions regarding the foregoing please do not hesitate to
contact me.

Sincerely,

Jason King, P.E.

State Engineer

Chris Skinner, Sierra Pacific Industriescc;

2 This also applies to Permits 66873 and 73048 referenced in your response,

SE ROA 2242
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V.

STATE OF NEVADA
: LEO DROZDOFFBRIAN SANDOVAL

. DirectorGovernor

JASON KINO, P.E.»#P State Engineer .\A

r/f
a®***

W*

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002

Carson City, Nevada 89701-5250

(775) 684-2800 • Fax (775) 684-2811

http;//water.nv,Rov

June 15, 2015

Intermountain Water Supply
Robert W. Marshall

625 Onyo Way

Sparks, NV 89441

RE: Permit(s) 64977, 64978, 66400, 73428, and 73430

This Is to inform you that the Application for Extension of Time has been granted to
February 11, 2016, with the provision that no further extensions will be grantee! for the filing of
Proof of Completion and Proof of Beneficial Use except for good cause shown as provided
under NRS 533.380, 533,390 and 533.410,

Please be advised that the permittee is responsible for notifying the State Engineer's
Office of any address change. Furthermore, when multiple addresses are used bj the applicant or
agent, the required legal notices will be sent to the latest address of record a:td not to earlier
addresses unless proper written notification from the applicant or agent directs otherwise.

Should you have any questions regarding this notification please contact me at (775) 684-
2807.

Sincerely,

CitS?
Colette Easter

Water Resource Specialist I
CE/lr

TEC Civil Engineering Consultants (email) (All Permits)
Turnipseed Engineering, Ltd, (email) (Permits 73428 and 73430 only)

cc;
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF PROTESTED )
APPLICATION 69664 FILED TO CHANGE THE )
POINT OF DIVERSION OF THE PUBLIC ) ..
WATERS OF AN UNDERGROUND SOURCE ) RULING
PREVIOUSLY APPROPRIATED UNDER )
PERMIT 64978 WITHIN THE DRY VALLEY )
IIYDROGRAPHIC BASIN (95), WASHOE )

; :;;T
GENERAL

I.

Application 69664 was filed on February 25, 2003, by Intermountam P peline, Ltd. and

later assigned to Intermouhtain Water Supply, Ltd. a Nevada Limited Liability Company to change

the point of diversion of 2.0 cubic feet per second (cfs) of underground vater previously

permitted for appropriation under Permit 64978. The proposed manner of use and place ofuse is

described on the application as being for municipal and domestic purposes witl in the Lemmon

Valley Hydrographic Basin. The proposed place of use is further, described ts being located

within Sections 1 through 36, T.21N., R,19E„ M.D.B.&M.; Section 36, "\21N„ R.18E,,

M.D.B.&M.; Sections 1 through 12, 15, 16, and 17, T.20N., R.19E., M.D.b!&M.; and Sections 1 "

and 12, T.20N., R.18E,, M.D.B.&M, The changes requested by Application 69654, if approved,

would transfer the applicant's existing point of diversion from the NWV4 NW1/ of Section 1 1,

T.24N., R.19E,, M.D.B.&M. to a point which is located within the SEVi 8W14 of Section 9,

T.24N, R.18E., M.D.B.&M.1

II.

Application 69664 was timely protested by Norman Knox on the following grounds:1

I am owner of $14 Sec 9 T24N Ri 8E and Intermountain has no permission to be
on the land and 1 don't want the water to leeve [sic] the dry valley basin.

III.

Application 69664 was timely protested by Washoe County on the following grounds;

The above referenced applications are filed by Intermountain Pipeline Ltd, to
appropriate a total combined duty of 2997.00 acre-feet annually. The points of

File No, 69664, official records in the Office of the State Engineer.
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diversion for these applications are within Dry Valley Hydrographic Basin in
' ft A J^.ii 1 yl "T T O /T. t? ' I I -V A MM Ml 'A M* ' . Vl AM k'm! * V ti ' — — til MM . . ^ "^1 . , . - ||^'g " ' *

ty through the
• *•' '• -V

define tlie discharge out of this basin which will lead to a better imderstanding of
the perennial yield of this basin. : ; . ,.L 44':-v ••••

XJ/fisttAO Pjlllirifw ilO^tttii) HkVinaptu A iCOiClC^ niiyJ 69665 bC '

denied or that the total combined duty ofApplications 69663, 69664, 69665, and
66961 (previously protested by Washoe County) be limited to the currently

the following grounds: 	 	

• Granting of these permits at quantities greater than the safe sustainable
yield of this basin would constitute ground water mining arid £s such is
contrary to public interest and contrary to Washoe County Development
Code, Public Services and Facilities Element PSF1. 10 and PSF1.: 0.2.

• Based on currently established data, there is only 1000.00 aoie-feet of
water available in the source. :

IV.

!Application 69664 was timely protested by Carolyn Mendoza, on the following grounds:

Adversely impacts existing water rights for planned land use.
They have NO access to the property unless Mr, Danielt grants it to them
Detriment to public interest and to our communitity [sic].
No easement has been granted to establish a third party well
Detrimental to existing water rights

. . .. .. . / V. . : • 	 n 4 Vr,
Application 69664 was timely protested by John Matley & Son, on the following

grounds:1 ' ' . , I
Dry Valley straddles boundary between NV and Ca
Dry Valley drainage and aquafer [sic] flow west and feed the Long Valley
aquafer [sic], important to many users. Water must not be extracted and
transferred from this natural system to another unrelated basin as damage will
result to the natural ecosystem as well as to agriculture interests in the Long
Valley drainage.

VI.

Application 69664 was timely protested by Lassen County, on the following grounds:

1 . Approval of the subject application will have an adverse impact on flows of
Long Valley Creek and, accordingly, will adversely impact existing rights.

2, Approval of the subject application will have an adverse impact on existing
down-gradient ground-water users,

SE ROA 2248
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'
•v. •

sources presently utilized by livestock and wildlife in the form of springs and
seeps as well as vegetation dependent on discharge in and around the

. proposed point ofdiversion. • ' _ ' " -i ' V
4, Approval of the subject application is not in the public- interest because

pumping of the volume of ground-water represented by the subject
application, particularly when combined with other applications seeking to

(he samfc ^enet^l arta, wiii result itl a
water mining situation and long-term detrimental impact on the aquifer. .

5. The applicant does hot own or control the land upon which it seeks to divert
ground-water under the subject application. ; . ::

K -tw* ;<• i« n.	 ^

I
-

r'*ii

Adversely impacts existing water rights for planned land use.
Track traffic & access to property is an unwanted nuisance.
Detriment to public interest.
No easement has been granted to establish a third party well .
Detriment to existing water rights.

' ! . ' • /. Vin. • : . :;
Application 69664 was timely protested by Wilburn Ranch and the Estate of William S

Dickinson, Jr., on the following grounds:1

1) Adverse effects on existing water rights and aquafir [sic] viability, to
contiguous land holdings spanning Washoe and Lassen Counties,

2) Unknown easement provisions and possible negative effects from well access to new
site(s), and abuse ofany existing easements for other than original purposes.

3) Detrimental effects upon valuation and viability of private landholders in Dry Valley
in favor of private landholders in Lemon [sic] Valley,

4) Unknown effects upon future public interests in Dry Valley, and detrimental effects
upon existing domestic wells.

FINDINGS OF FACT

I,

Nevada Revised Statute (NRS) § 533,365(3) provides that it is willin the State

Engineer's discretion to determine whether a public administrative hearing is necessary to

address the merits of a protest to an application to appropriate the public waters of the State of

Nevada, The State Engineer finds that in the case of protested Application 69664, there is

SE ROA 2249
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,.ngineer to gain &
a.

Application 69664 seeks to change the point of diversion of wa er previously
appropriated under Permit 64978. The proposed point of diversion is located within the SE'/i

SWA of Section 9, T 24N., R.18E., M.D.B.&M. in Washoe County, Nevada Retords from the

Washoe County Assessor's interactive website indicates that the land is owned by Wilburn

Ranch, Inc.2 ;

The applicant has indicated that it is aware that the proposed point of diversion is located
™ UrMk.,~ IK . , .V : wu . * A

1

:

By letter dated December 8, 2003, the applicant indicated that it would try to
. diversion.

Since that time, the applicant has drilled four test wells in lower Dry Valley where access

is available. The applicant has advised the Office of the State Engineer that, upon approval of
;

change Application 69664, the applicant will file an additional application to change the point of
diversion to an existing test well site, The applicant further suggested that any approval of

Application 69664 be conditioned upon filing such application, which would renter the access

issue at the proposed point of diversion of Application 69664 moot.4 .
Water right permits are issued under a set of terms and conditions that further define the

manner in which water can be appropriated for a beneficial use. One of the nost common

conditions placed on a permit is a provision that the issuance of the permit does lot grant the

permittee egress or ingress to the pemntted point of diversion. Access to a water source, which

is located upon private land not controlled by the applicant, must be obtained through

understandings and agreements between the parties or some other legal method. Prior to the
approval of a water right permit, it must be determined that there is a reasonable exf ectation that

the water requested for appropriation will be placed to its proposed beneficial use. An

examination of the land ownership records shows that the applicant does not own or control the

land at the proposed point of diversion. However, the applicant has requested that t ny approval

!SfiS, Office of the Washoe County Assessor Real Property Assessment Data and Assessor's Map, December 6,
2005, within File No. 69664, official records in the Office of the State Engineer,

Intermountaitt Pipeline, Ltd. letter to State Engineer, December 8, 2003, within File No, 69664, official
records in the Office of the State Engineer,
4 S£g, Intennountaln Pipeline, Ltd. letter to State Engineer, October 3, 2005, within File No. 69664, of icial records
in the Office of the State Engineer.

SE ROA 2250
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of Application 69654 be conditioned upon the access issue being resolved., rTie applicant has

indicated that the issue will be resolved through negotiating access with the landowner,

condemnation, or the filing of an additional change application to a proposed point of diversion

where there is legal access. . --'i

resolved through the conditioning of any approval of Application 69664.

III.

The State Engineer issued Permit 64978, which is the basis for chsnge Application

69664, on January 1 1, 2002, for an individual duty of 1,447 acre-feet annually (afa) and a total

combined duty of Permits 64977, 64978 and 66400 not to exceed 2,996 afa, P ermit 64978 was

approved for an inter-basin transfer of water with the point of diversion in Dfy Valley and the

place of use in Lemihon Valley. In approving Permit 64978, the State En jinecr made the

determination that Permit 64978 complied with the provisions of NRS § 533.370. Application

69664 does not seek an additional appropriation ofwater, only a Change in the point of diversion

of an existing water right permit within Dry Valley.

The State Engineer finds that the issues related to water availability and. inter-basin

transfer have been settled with the issuance of Permit 64978 and will not be rev sited for a point

of diversion change as proposed under Application 69664.

iv,
A determination was made, after .an examination of the records of the Office of the State

Engineer, that there is only one additional water right permit, proof or claim filed for the

proposed underground water source within the Dry Valley Hydrographic Basin exclusive of the

applicant's permits, This is a certificated water right for irrigation and domest c purposes at a

duty not to exceed 25.60 afa. The permit number is Permit 28097, Certificate 10521 and the

current owner of record is shown as John G. Lens;.5 It should be noted that Mr. is not listed

as a protestant to Application 69664, Additionally, the applicant has indicated that there is

currently only one house in Dry Valley utilizing an underground domestic water supply.6

Evidence submitted by the applicant indicates that there will not be an unreasonable

lowering of the water table in the vicinity of the proposed point ofdiversion.7

5 Nevada Division Of Water Resources, Water Rights Database Special Hydrographic Abstract, D< dember 7, 2005.
6 S££, Intcrmountain Pipeline, Ltd. letter to State Engineer, October 3, 2005, within File No. 09664, official records
in the Office of the State Engineer,

5 See, Memorandum, fntermouiitain Water Supply - Dry Valley Test Wells, Smith, Dwight L., P.E,, R.G., September
9, 2005, within File No. 69664, officinl records in the Office of the State Engineer,

SE ROA 2251
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Nevada water law does not prevent the granting of permits to applicants later in time on
rimirlH that flit* Hi'vprctAtic nn^r (Kp nMnAotwl la^p annfAript dH/intt mou liip lirhtPir Iwftl.

in existing domestic welts and the rights of existing appropriates can be satisfied. Additionally,

Nevada water law requires the State Engineer to include as a condition of the pemiit that

pumping water pursuant to the permit may be limited or prohibited to prevent any adverse effects

on an existing domestic Well located within 2,500 feet of the well.8 A review of Application
69664 and NRS § 534.110, shows that any permit issued under Application 59664 would fall

!

:within the criteria of this statute and would include the above stated permit condition giving the

State Engineer the authority tt> lirriit or prohibit the piihiping of water at the projF osed well site.

The State Engineer finds that protections exist within the Nevada wabr law to protect
domestic well owners and existing water right holders from an unreasonable lowering of the

water table, should such impacts occur as a result of pumping water at the proposed well site,
The State Engineer further finds that none of the protectants currently hold water rights in the

Dry Valley Hydrographic Basin.

CONCLUSIONS

1.

The State Engineer has jurisdiction over the parties and the subject mat er of this action
and determination.5 . ,

11,

The State Engineer is prohibited by law from granting a change application to appropriate

the public waters where:10

A. there is no unappropriated water at the proposed source;
B. the proposed use or change conflicts with existing rights;
C. the proposed use or change conflicts with protectible interests in existing

domestic wells as set forth in NRS § 533.024; or
D. the proposed use or change threatens to prove detrimental to the public

interest.

* NRS §534,110(5).
s NRS chapters 533 and 534.
10 NRS § 533.370 (4).
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nr.
!

1 for irrigattoil andOU7.f j.

domestic purposes and it is associated with one. house within the Dry ValLey Hydrographic

Basin. The owner of this existing right did hot file a protest against Application 69664.
-iA Ac:-' -"-i--"".'- 't ; . v.-v '•.v-v ,/'r -v r: };\Evidence from the applicant indicates, that approval of Application ,69664 wil not result in an

unreasonable lowering of the Water table and therefore, will not impair exiting rights or

protectible interests in domestic wells. There are also additional protections for existing

groundwater rights and existing domestic Weils within the Nevada Water 1 iw should it be
determined by the State Engineer that an unreasonable lowering of the water tab e has occurred. :

The State Engineer concludes that Application 69664 will not conflict with existing rights

|||| and will not conflict with protectible interests in existing domestic wells . I ,
. ; ' * ::v IV. ::A.' VV :';v •/.

The protest issues regarding access to the proposed point of diversion can be resolved by

conditioning the approval of aiiy permit that may be issued under Application 69664; therefore,

the State Engineer concludes tliat the proposed change in point of diversion wi 1 not threaten to

prove detrimental to the public interest.

V

The State Engineer concludes that none of the protestants to Application 69664 hold

existing underground water rights within the Dry Valley Hydrographic Basin.

' Y vi. ... ... : ; : ' y::Y\"Y
Application 69664 requests a change in the point of diversion of an existing water right

permit issued by the State Engineer under Permit 64978. The State Engineer concludes that the

protest issues regarding the inter-basin transfer of water and water availability were settled by the

issuance ofPermit 64978; therefore, those protest issues are dismissed.

RULING

The protests to Application 69664 are hereby overruled and the application is approved

*

subject to:

1, Existing water rights;

2, Payment of the statutory permit fee;

3, Permit terms and conditions.

provide .cvidcticc pf access: to the proposed poihf of\divefsidni6r: flie a: chang^ application to
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>. legal access caribe obtained :« »r theipemiit will

npl be issued. . ..

.

Respectfully si^biT>jtted,- " *»>

£ A a ,
vVy:

;| . : *
v"

&% A' / '
iHUGHRICCI.'P.E^

' A. "State Engineer^

/V

HR/TW/jm

Dated this

v::

28th
_ day of

February , 2006

i

!
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In Reply Refer To:

fell

MAY - 2 2006 2800 (NV030)

Nevada Division of Water Resources

Attn: Hugh Ricci, State Engineer

901 S. Stewart St., Ste. 2002 :

Carson City, NV 89701-5250

Dear Mr. Ricci:

On December 12, 2005, Terri Knutson; of my staff, and I met with Jason King, Robert Martinez,

and Richard Felling, of your staff, to discuss the North Valleys ,Righto-of~\ 'tay/Ptpjects }Ftndl_
Environmental Impact Statement - Fish Springs Ranch and Intermountain \ rater. Included in

Appendix D of this Final EIS is a document called Recommended Water Resources Monitoring
J ' '• 4- T*1 ' -F ' I? #, o * Y] t 7 XT 11 T\ t/ II i rj J ij T71 4-

Nevada As was discussed in the meeting in December, this Plan was; developed, and ;

recommended in coordination with the Cooperating Agencies for the BIS and ..for .your

consideration, The Cooperating Agencies for the North Valleys EIS are: U.S. Fish & Wildlife

Service; U.S. Bureau of Indian Affairs; UvS, Geological Survey; Sierra Amy Depot; Pyramid ;
Lake Paiute Tribe; Susanville Indian Rancheria; California Department of Water Resources;

California Department of Fish and Game; Lassen County, CA; Washoe County, NV; Truckee

Meadows Water Authority; Truckee Meadows Regional Planning Agency; A: rport Authority of
Washoe County; City of Reno; and City of Sparks.

The Final EIS was released to the public on November 10, 2005 and the comment period ended

on December 30, 2005. A total of 13 comment letters were received and seven of those letters

were from Cooperating Agencies (BIA-Westem Nevada Agency and Western Regional Office;

Lassen County; California Water Resources; Pyramid Lake Paiute Tribe; Susanville Indian

Rancheria; and Truckee Meadows Regional Planning Agency). All but on 5 of the comment

letters from the Cooperating Agencies contained revisions for the/Plan. Attached is the revised
Plan incorporating all comments received from the Cooperating Agencies, .

The BLM Carson City Field Office strongly urges the implementation of the attached Plan, As

stated in NRS 534.250(5.) "The State Engineer shall require the holder of a permit to monitor

the operation of the project and the effect of the project on users of land and other water within

the area of hydrologic effect of the project. In determining any monitoring requirements, the

State Engineer shall cooperate with all government entities which regulate or monitor, or both,

the quality of water." As described in the document, the BLM would not take a lead role in

implementing the Plan but would be happy to help or facilitate in any other wry needed. Please

notify this office of any decisions you make in this matter. The record of decisions (RODs) for

SE ROA 2255
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Thank you for your consideration in review of this document. If you have any questions, please

cali either myself at 885-6000 or Terri Knutson at 885-6.156. 1

Sincerely, ;

Donald T. Hicks

Manager, :

Carson City Field Office

Enclosure: Revised Recommended Water Resources Monitoring arid Management Plan for
Future Pumping in Honey Lake Valley, Dry Valley, and Bedell Flat, Nevada

Co: U.S. Fish & Wildlife Service; U.S. Bureau of Indian Affairs; U.S. Geological Survey; Sierra

Army Depot; Pyramid Lake Paiute Tribe; Susanvillc Indian Ranchcria; California Department of

Water Resources; California Department of Fish and Game; Lassen Comty, CA; Washoe
County, NV; Truckee Meadows Water Authority; Truckee Meadows Regioml Planning Agency;

Airport Authority of Washoe County; City of Reno; and City of Sparks.
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REVISED

RECOMMENDED WATERRESOURCES MONITORINGAND

MANAGEMENT PLAN

FOR FUTURE PUMPING IN HONEY LAKE VALLEY,
DRY VALLEY, AND BEDELL FLAY, NEVADA 1

NORTH VALLEYS RIGHTS-OF-WAY PROJECTS!
(Submitted to the Nevada State Engineer) ; :

i

The purpose of this Monitoring and Management Plan (Plan) is to describe monitoring
and management activities of water resources and related potential impacts due to

development of groundwater resources in eastern Honey Lake Valley, Dry Valley, and

Bedell Flat associated with the proposed North Valleys Rights-o -Way Projects
(Projects). This Plan applies to proposed groundwater extraction rate! of up to 8,000

acre-feet per year (af/yr) in eastern Honey Lake Valley, 2,000 af/yr in Dry Valley, and
500 af/yr in Bedell Fiat The groundwater Would be extracted from theS s valleys by Fish
Springs Ranch and Intermountain Water Supply (Proponents) ant conveyed via

pipelines to the North Valleys Planning Area in Washoe County, Nevada, and also be

subject to water right appropriations from the Nevada State Engineer ar d conformance

with Nevada State law concerning adverse impacts to public resources. This Plan is

prepared to cover both Proponents; site-specific proposed monitoring activities are

presented in Attachment A (Honey Lake Valley), Attachment B (Dry Valley), and

Attachment C (Bedell Flat).

m

It should be recognized that this recommended Plan was included in the Final EIS (FEIS)

due to the lack of concurrence between Cooperating Agencies arid the Project

Proponents regarding the adequacy of existing data and hydrolo'ic evaluations
(contained in the FEiS) to substantiate sustainable annual groundwater extraction levels

In the Project areas. This Plan is intended to provide the necessary data, provide an

early warning capability and provide safeguards for responsible management of the
water resources,

Along with the U.S. Bureau of Land Management (BLM) as lead agency, the following

groups are cooperating agencies for the North Valleys Rights-of-Way Projects EIS: U.S.
Geological Survey (USGS); U.S. Fish and Wildlife Service (USFWS); U.S. Bjreau of Indian

Affairs (BIA); Pyramid Lake Palute Tribe; Sierra Army Depot; California Department of

Water Resources; California Department of Fish and Game; Washoe County, Nevada;

Lassen County, California; Truckee Meadows Water Authority; Truckee Meadows

Regional Planning Agency; City of Reno; City of Sparks; Airport Authority of Washoe

County; and Susanville Indian Rancheria. This group hereinafter Is referred to as the
"Cooperating Agencies". Because the two project Proponents woulc eventually be
replaced by a local area water purveyor, this potential purveyor should ilso become a
"Cooperating Agency".
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• Nevada State: Engineer (Nevada Dept. 6f:(idnser^aticri::and..NamrarResbijrc6s^
Division of Water Resources): This state agency has authority to administer the
use of water resources in Nevada, including the issuance of water rights,

* U.S, Geological Survey (U.S. Dept. of the interior): This federal agency is the
primary water resources data collection agency in the Unltiad States. It is in the -
process of developing a regional groundwater monitoring program in west

- central Nevada and adjoining portions of California. : \ V

• Because these agencies' 'have the jurisdiction, and oVer-ridlng authority and
responsibility for the protection of water resources in Nevada and nationwide '

respectively, they should together provide impartial over sight for development of

groundwater for this Project, . . ,

This Plan cohsIstS of four principal components:

Monitoring Requirements, related to production wells, mcnitoririg wells,i

eifevation control, spring flow, water quality, precipitation stations, quality of
data, and reporting as proposed in Attachments A, B, and C to this document

Incorporated in the development of the monitoring plan would pe the inclusion

of data from Previous Monitoring, related to monitoring of surlace water and

groundwater resources in Honey Lake Valley, Dry Valley, and Bedell Fiat,

including location of existing supply and monitoring wells groundwater

extraction rates, groundwater level measurements, flow from springs, water,
quality, precipitation data, and wetland/riparian conditions

2. Management Requirements, related to the creation and roio of a Water

Advisory Committee (WAC), and a subcommittee of the WAC - the

Technical Advisory Committee (TAC), continued use of numerical

groundwater flow models, establishment of action criteria, and details of the

decision-making process; . . .

3. Mitigation Measures, related to potential mitigation measures that could be

implemented if "unreasonable adverse impacts" (to be define d) occur as a

result of groundwater extraction associated with the North V alleys Projects;

!

and

4. Modification ofPian, related to procedures that could be followed to modify the
Plan if future changing conditions or mitigations warrant modifications.

The common goal of the Proponents, BLM, Cooperating Agencies, and the Nevada State

Engineer (all referred to as "Parties") in proposing and adopting this plan is to develop

water resources data relating to a better understanding and analysis to assist the
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Nevada Stace Engineer Sn managing development of groundwater resources in Honey
Lake Vaiiey, Dry Valley, and Bedell Flat without resulting in unreasonable adverse

impacts to public resources and the prior water rights of other apkroprjators (I.e.;
receptors). The Parties agree that groundwater cxtracticrV and manag ihient decisions

can be based on data collected and analyzed for these proposed Projects and from the

USGS proposed regional monitoring program. The Parties will collaborate via the WAG
on technical data collection and anaJysis provided by the TAG.

The Parties acknowledge that pursuant to NRS 534,1 10(4) each right to appropriate

groundwater In the State of Nevada carries with it the right to make a reasonable

lowering Of the static groundwater level at the appropriator's point of di version and that ,
pursuant to NRS 534,1 10(5) the Nevada State Engineer may allow, at hi.; discretion, the

groundwater level to be lowered at the point of diWrsidn oTa prior apprbprliitoir with

the provfsion that rights of holders of existing appropriations can be satisfied under such

express conditions. V: -C ' jOl'; '

The Parties expressly acknowledge that the Nevada State Engineer hp, pursuant to

both statutory and case jaw, broad authority to administer groundwater resources In

the State of Nevada. The Pyramid Lakie'Reservitlon is held In Trust by the United States
government, The U.S. arid Its represenmive, idte BfA hold legal authority and
jurisdiction over water resources located on the Reservation. Nothing bohtained in this
Plan shall be construed as Waiving or diminishing such authorities.

MONITORING REQUIREMENTS

The Final. ElS for the North Valleys Rlghts-of-Way Projects contains information about
water resources data in Honey Lake Valley, Dry Valley, Bedell Flat, aid surrounding

areas. This information Includes location of existing supply And monitoring Weils,
groundwater extraction rates, groundwater level measurements, flow from springs,

water quality, precipitation data, and wetland/riparian conditions. This inforrriatlon, as o

well as data available from other local, state, and federal agencies, would be compiled ;
lOL>into a central database that would be expanded as new data are collected

	 I , | 	 	 | | 11 I i — — l III IFF* I

Generally, project specific monitoring may be the responsibility of the Proponents as

recommended or agreed to by the TAG; however, the USGS is in the process of

developing a regional groundwater monitoring program in west-central Nevada and

adjoining portions of California (i.e., "Regional Study Area"). Objectives a*e to develop a

network of monitoring wells in the Regional Study Area to monitor and document any

regional effects of future groundwater development and management oi groundwater

levels, water quality, and groundwater discharge,

wu
tL*

The USGS regional monitoring network would be designed to supplement rather than

replace individual project monitoring programs. For example, Project monitoring would

be conducted by the technical agents of the Proponents, while the LSGS monitors

other wells within Honey Lake Valley, Dry Valley, Bedell Flat, and surrounding basins.

The USGS monitoring may include wclis in the Project monitoring groups In addition to
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the Proponents, Washoe County, Lassen County, and/or other ageicies also may

volunteer to participate In some monitoring activities,

The term "as is feasible" as used in this Plan shall relate to mechanical failures or other

events/reasons outside the control of the Parties, or agreed by the Part es, that do not

permit data collection.

Production Wells

• Discharge, rates and groundwater levels may be measured in production wells on a
continuous or frequent basis, as is feasible, using permanent red ardihg devices.

Water levels could be measured during pumping and non-pumping pedods.
.... .

« The proposed action includes six production wells at the Fish Springs Ranch
property in eastern Honey Lake Valley, five wells in Dry Valley, and two wells in

.'Bedell: Flat. : " ' ' " ; " "

All monitoring data may be entered into a project database recommended by the

TAC

Monitoring Wells

• A network of monitoring wells has been proposed by the Proponents to measure

groundwater levels over time. Monitoring wells are located in Honey Lake Valley
(Attachment A), Dry Valley (Attachment B), Bedell Flat (Attachment C)

These proposed monitoring networks would be subject to concurrence from the

TAC The USGS likely could establish additional monitoring wells h the Regional
Study Area that includes some surrounding valleys that may be affected by

groundwater extraction (e.g., Smoke Creek Desert, Pyramid Lake Valley, Warm
Springs Valley, Antelope Valleys and/or Long Valley).

Groundwater levels can be measured, as feasible, using permanent recording devices

In selected monitoring wells. For those monitoring wells without continuous

monitoring Instruments, water levels could be measured initially on a quarterly basis

to establish seasonal variations, followed by semi-annual or annual measurements

after such seasonal trends have been established.

ft

• The TAC may recommend that new monitoring we!l(s) be installed in key areas
where there are no existing wells available for monitoring. These new wells can be

located and constructed In a cost-effective manner, while meeting the objectives of

early-warning detection of impacts, if any, from proposed groundwater extraction.

Consideration could be given to completing nested wells that moritor individual

aquifers at a single location. The Proponent(s) may be responsible for completing

new monitoring well(s), unless another member of the Parties or tht USGS agrees
to complete the well(s).
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Initiation of groundwater level monitoring should commence as soon as possible,

recognizing the desire to obtain baseline data prior to groundwater extraction.

Groundwater levels should be measured in each aquifer from which ground water is

extracted, as is feasible, in basins including and immediately surrounding Honey Lake

Valley, Dry Valley, and Bedell Flat
- . -v •; - :

Locations and monitoring frequency of the monitoring weir network would, be

reviewed by the TAC on an annual basis, and may be reduced or expanded in scope

upon : its recommendation to the WAC. ' . . •.

:V-r • v:'" " •
All groundwater level monitoring data would.be entered into, the -pi'oject database . . .

on a regular basis, reflecting the monitoring interval chosen.

• .

.

• ;

Elevation Control

grade GPS instrumentation at production and monitoring Wells used as part of this
Plan. Elevations for surface water and ; spring monitoring Locations should also be

established. The common datum would allow a comparative base for all elevation

associated data; including the possibility of the occurrence of subsidence due to

groundwater extraction.

All elevation measurements would be added to the project database that contains
project data.

Monitoring Springs and Riparian Areas

Selected springs and associated riparian areas could be monitored an a quarterly

basis located in Honey Lake Valley (Attachment A), Dry Valley (Attachment B),

Bedell Flat (Attachment C), and some surrounding valleys that may be affected by

groundwater extraction (e.g., Smoke Creek Desert). Monitoring nay consist of

measuring flow rate and photo-documenting general site conditions (see

attachments for proposed site-specific monitoring activities). Flow cat be estimated

for low flow conditions or where flow is diffuse on the ground surface. Monitoring

frequency may be reduced later as recommended by the TAC to semi-annually or

annually.

• Initiation of monitoring for springs and riparian areas could commence as soon as

possible, recognizing the desire to obtain baseline data prior tc groundwater

extraction. Monitoring data may be recorded using a standard format to be used for

each monitoring event.

Water Quality

• Groundwater quality samples may be collected from selected production and

monitoring welis and analyzed by a laboratory for major ions, trace elements, and/or

. '• '
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