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RESPONDENT-INTERVENOR INTERMOUNTAIN WATER SUPPLY’S 
ANSWERING BRIEF 

 Respondent-Intervenor Intermountain Water Supply (“Intermountain”), by and 

through its attorney, Richard L. Elmore, and pursuant to the September 2, 2016, 

Stipulated Request to Amend the Scheduling Order, submits its answering brief, as 

follows: 

I. INTRODUCTION 

 This appeal by Sierra Pacific Industries (“SPI”) involves the State Engineer’s 

June 1, 2016, decision to grant Intermountain Water Supply, Ltd. (“Intermountain”) a 

one-year extension of time in in reference to its water rights and water supply project 

under permits 64977, 64978, 73428, 73429, 73430, 74327, and 72700.  ROA 618-624.1  

This appeal almost immediately follows a prior and unsuccessful appeal to this Court 

by SPI of the State Engineer’s June 4, 2015, decision granting a similar one-year 

extension of time to Intermountain in reference to the same water rights and water 

supply project.  See ROA 580-586.   

 Because SPI’s most recent objection: 
 
- pre-dated any application by Intermountain for an extension of time and was, 

therefore, a non-responsive objection,  
 
- was submitted to the State Engineer at a time when the prior judicial review 

proceedings before this Court were still pending, 
 

- raised the same issues and claims that were under submission with this Court 
at that time and later ruled upon by this Court in favor of Intermountain, and 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
	
   1  The State Engineer’s June 1, 2016, letter granting a one-year extension to 
Intermountain is repeated in the record for each permit to which it applies.  See ROA 618-
624 (with the documents concerning permit 64977), 636-642 (with the documents 
concerning permit 64978), 654-660 (with the documents concerning permit 66400), 671-77 
(with the documents concerning permit 72700), 707-713 (with the documents concerning 
permit 73428), 725-732 (with the documents concerning permit 73430), and 741-747 (with 
the documents concerning permit 74327).  Because the letter, on its face, applies globally to 
all of those permits and is simply duplicated throughout the record to be included with 
documents relating to each permit, and to avoid unnecessary and cumbersome references to 
the record, only one reference to the State Engineer’s June 1, 2016, letter will be cited – that 
at ROA 618-624.  Each reference to ROA 618-624, or any portion of that reference, 
includes reference to all other places in the record in which the State Engineer’s June 1, 
2016, letter appears, as just described. 
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- failed to address the documents and information submitted by Intermountain 

in support of its March 8, 2016, application for an extension of time, 
SPI’s request for judicial review raises issues in this appeal that have been waived by 

SPI’s failure to respond to the evidence and information provided by Intermountain in 

the proceedings before the State Engineer, and are otherwise barred by issue preclusion 

and the law-of-the-case doctrine.  To the extent that this Court will nevertheless 

entertain SPI’s petition for judicial review, the State Engineer’s decision to grant 

Intermountain’s March 8, 2016, application for an extension of time was supported by 

the substantial evidence provided by Intermountain in support of that request – 

evidence to which SPI never objected or responded in the underlying proceedings 

before the State Engineer.  Moreover, the State Engineer’s refusal to extend the anti-

speculation doctrine adopted in Bacher v. State Engineer, 122 Nev. 1110, 146 P.3d 790 

(2006) is consistent with the doctrine, as adopted in Bacher, with the evidence 

Intermountain provided in support of its application for an extension of time, and with 

the prior decision of this Court.  Thus, SPI is not entitled to judicial review of the State 

Engineer’s June 1, 2016, decision granting Intermountain’s March 8, 2016, application 

for an extension of time.  

/ / / 

/ / / 

/ / / 
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II. OVERVIEW 
 
 
A. Intermountain’s Municipal Water Supply Project and its Dry Valley 

Water Rights.2 
 The water rights permits at issue in this appeal concern Intermountain’s water 

supply project (“the Project”).  Since the inception of the Project in or about 1996/1997, 

Intermountain has sought to supply water to meet the growing municipal water 

demands in Lemmon Valley, where the demand for water exceeds the available 

groundwater supply in the basin where it is located.  ROA 583 (January 12, 2016, 

Order denying SPI’s Petition for Judicial Review).  In 1997, the Washoe County 

Regional Water Planning Commission analyzed the Project and concluded that it was a 

potential source of water for the North Valleys and should be “aggressively pursued 

and implemented…”  ROA 583, citing to the 1997 Amendment to 1995-2015 Regional 

Water Management Plan, “1995-2015 Plan,” ROA at 818-829.3  In 2000, the Regional 

Water Planning Commission reaffirmed that the Project conformed to the 1995-2015 

Plan by specifically including the Dry Valley sources that are the subject of this action.  

ROA 583. 

 The State Engineer granted Intermountain’s water rights in 2002, 2006, and 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
 2  The prior judicial review proceedings in this Court are Second Judicial 
District Court case number CV15-01257.  Those proceedings concern the same parties, the 
same water rights permits, and the same factual background that are at issue in this case.  In 
large part, this Court has considered and set out the relevant factual background of this case 
and determined the legal issues raised by SPI in this case concerning Intermountain’s water 
rights permits and water supply project.  See January 12, 2016, Order denying SPI’s petition 
for judicial review, ROA 580-586; see also December 14, 2015, oral argument the parties in 
this case and this Court’s bench ruling, ROA at 2343-2405.  Indeed, the outcome of those 
proceedings are part of the record in this case.  Id.  Thus, Intermountain requests that this 
Court take judicial notice of those proceedings and the record in that case.  NRS 47.150; 
Occhiuto v. Occhiuto, 97 Nev. 143, 145, 625 P.2d 568, 569 (1981) (allowing judicial notice 
of a prior proceeding where the cases are closely related; judicial notice may be invoked to 
take cognizance of the record in another case).  For ease of reference, Intermountain cites to 
this Court’s prior factual findings as provided in the record. 
 
	
   3  This finding and evidence, on its face, overcomes and completely undermines 
SPI’s introductory statement that “there is no proven demand” for the Project.  See Opening 
Brief at 1:7. 
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2008.  ROA at 583; see also Table of Permits, attached as Exhibit “1.” In so doing, the 

State Engineer set various deadlines for building the infrastructure necessary to divert 

groundwater (the proof of completion, or “POC”) and for putting the water to beneficial 

use (the proof of beneficial use, or “PBU”).  Id.  Under these conditions, the earliest 

date by which Intermountain was required to submit the PBU was 2007 and the latest 

was 2013, as follows:    

 Permits 64977-78 and 66400:   POC – 2005 PBU – 2007 

 Permits 73428-30 and 74327: POC – 2008 PBU – 2009 

 Permit 72700:     POC – 2010 PBU – 2013 

ROA at 583; see, i.e., ROA at 772, 835, 969, 1102, 1696, 1984, 2295.  Notably, the 

2007 date by which Intermountain was required to show beneficial use was shortly 

before the economic downturn began.  Because Intermountain had not yet acquired all 

necessary permits or completed the infrastructure to divert and put the water to 

beneficial use, it has sought and obtained one-year extensions of time to do so from the 

State Engineer under NRS 533.380.  ROA at 583; see also, Table of Extension requests 

for Intermountain’s permits, attached as Exhibit “2.”  Cumulatively, those applications 

show that, since its first water right permit was granted in 2002 through 2015, 

Intermountain has spent more than $2,500,000.00 advancing its water supply project.  

See also, ROA at 584, 2382; Exhibit “2.”  Those efforts include obtaining all necessary 

federal and state authorizations, approvals, and permits for its proposed pipeline across 

public lands, addressing endangered species concerns, and providing for reports and 

utilities required for its wells, as follows: 
 
- In 2006, Intermountain completed an Environmental Impact Statement 

(“EIS”) as required by the National Environmental Policy Act (“NEPA”); 
 
- In 2007, Intermountain obtained the approval of the Bureau of Land 

Management (“BLM”) for a right-of-way across public lands for the pipeline 
required from Lower Dry Valley and Bedell Flat to Lemmon Valley; 

 
- In 2008, Intermountain obtained a right-of-way over public lands for a power 

line to bring electricity to its wells. 
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ROA at 584.  To obtain these authorizations, Intermountain was required to engage 

engineers and consultants to design and analyze every aspect of the Project and prepare 

reports to the governmental agencies issuing the permits.  Id.; ROA at 2378-2379.  

Moreover, Intermountain was required to engage contractors to drill test wells and 

hydrogeologists to conduct aquifer pumping tests to estimate the result of pumping 

groundwater under the water rights.  ROA at 584.   

 Since 2010, Intermountain’s spending toward developing the Project has been 

more conservative because of the uncertainties brought about by the economic 

downturn.  See and compare Intermountain’s applications for extensions of time for its 

water rights permits as identified in Exhibit “2.”  During this time, however, 

Intermountain still maintained and complied with its prior approvals, conducted water 

level monitoring, and resolved an issue with the PUC regarding a prior approval.  Id.  

Indeed, and to date, Intermountain has never stopped or stalled its ongoing 

development of the Project. 
 
 
B. Relevant procedural history related to SPI’s objections to 

Intermountain’s applications in 2015 and 2016 for extensions of time. 
 In December 2014, after Intermountain submitted its December 3, 2014, 

application for an extension of time for Permit No. 72700 (ROA at 1754), SPI objected 

to any additional extensions of time for any of its groundwater permits in the Dry 

Valley basin, identifying ten different permit numbers to which its objection pertained 

(ROA at 1756-1758).  In its objection, SPI asserted that good cause to extend the time 

for Intermountain to complete the diversion works and put the water to beneficial use 

did not exist because: 
 
- Intermountain had not commenced construction of the infrastructure needed 

to transport water to its intended place of use (Lemmon Valley); 
 
- Intermountain did not have any agreement with the Truckee Meadows Water 

Authority (“TMWA”), which as of January 1, 2015, was to be the sole water 
purveyor for Lemmon Valley; 

 
- Intermountain did not intend to put the water to any beneficial use, but held 
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its permits in violation of the anti-speculation doctrine. 
Id.   

 On June 4, 2015, after giving Intermountain an opportunity to respond to SPI’s 

objection (ROA 1759-1760), the State Engineer granted Intermountain’s request for an 

extension of time as it concerned permits 72700, 64977, 64978, 66400, 73428, 73429, 

73430, and 74327.4  ROA 1787-1790.  In so doing, the State Engineer evaluated 

Intermountain’s project in the context of the 1995-2015 Regional Water Management 

Plan (the County contemplated the Project as a potential water source for the North 

Valleys), the costs and fees Intermountain incurred in reference to the Project in the 

preceding year, the application of the anti-speculation doctrine as stated in Bacher v. 

State Engineer, 122 Nev. 1110, 146 P.3d 790 (2006) and the impact of the poor 

economic conditions in recent years.  Id.  Based on its findings, the State Engineer 

concluded that, pursuant to NRS 533.380(4), good cause existed for granting 

Intermountain’s application for an extension of time.  Id.  The State Engineer also 

advised that future requests for extensions of time in Intermountain’s permits would be 

scrutinized to ensure that it adheres to the statutory criteria for granting extensions of 

time.  Id.   

 SPI petitioned this Court for judicial review of the State Engineer’s decision.   

ROA at 580.  SPI asserted: 
 
- the State Engineer erred by relying on the 1995-2015 Plan because a new 

regional plan has been adopted. 
 
- the State Engineer did not engage in the analysis required by NRS 

533.380(4). 
 
- the State Engineer’s decision to grant Intermountain’s applications for 

extension of time is contrary to prior State Engineer decisions. 
 
- the State Engineer was required to consider SPI’s pending applications to 

appropriate water in Dry Valley when reviewing Intermountain’s 
applications for extensions of time. 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
 4  The State Engineer noted that because of the similarity of information in 
reference to those permit numbers, his decision applied equally to all of the listed permits.  
ROA at 1787. 
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- the State Engineer erred by not considering TMWA’s Water Resource Plan 
for 2010-2030.   

ROA 585-586.  After hearing the arguments of counsel for the parties, this Court 

denied SPI’s Petition for Judicial Review.  ROA at 2303-2405 (transcript of December 

14, 2015, judicial review hearing and bench ruling); ROA 580-586 (Order denying 

judicial review).  In so doing, it generally found that the State Engineer’s June 4, 2015, 

decision to approve the extension is supported by substantial evidence and disposed of 

SPI’s claims based upon the information and evidence in the record that was submitted 

in the judicial review proceedings.  Id.  This Court also rejected SPI’s assertion that the 

State Engineer erred by not considering the Truckee Meadows Water Authority’s Water 

Resource Plan (“TMWA Water Resource Plan”) for 2010-2030 due to SPI’s failure to 

submit that plan to the State Engineer as part of its objection.  ROA 586.  Though it 

could have, SPI chose not to appeal this Court’s order denying SPI’s petition for 

judicial review pursuant to NRS 533.450(9).  Thus, this Court’s order denying SPI’s 

petition for judicial review became final in all aspects. 

 On December 2, 2015 – prior to the December 14, 2015, judicial review hearing 

and this Court’s January 12, 2016, entry of its Order denying SPI’s petition for judicial 

review, and prior to any application by Intermountain for an extension of time – SPI 

sent to the State Engineer an objection to any additional extensions of time to 

Intermountain related to their permits.  ROA at 5-12.  As in its first objection to the 

State Engineer (ROA 1757-1758), SPI asserted that: 
 
- Intermountain is engaging in water speculation,  
 
- Intermountain cannot satisfy the requirements of NRS 533.380  
 
- There is no municipal demand for the water to which Intermountain has 

rights. 
 
- SPI is prepared to put to beneficial use the water to which Intermountain has 

rights.  
ROA at 5-12.  SPI submitted with its objection a voluminous record, including the 

TMWA Water Resource Plan.  ROA 13-426.  Subsequently, SPI submitted a 
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supplement to its objection to include with its record TMWA’s 2016-2135 Draft Water 

Resources Plan, which SPI claims to show that Intermountain has no contract with a 

municipal water purveyor.  ROA 430-579.  

 On March 8, 2016, Intermountain applied for an extension of time for one year 

within which to comply with the provisions for filing the proof of completion of work 

and proof of beneficial use.  ROA 605.  In its application, Intermountain stated that it 

would need 5 years to construct the works of diversion or place the water to beneficial 

use (Id., answer to question number 4), and that its expenditures on the project in 2015 

was $23,300.39 ($2,572,799.23 spent on the project to date).  Id.  Intermountain also 

attached a statement in response to SPI’s “pre-filed” objections.  Though some of 

Intermountain’s response reiterated what had been argued and decided in the prior 

proceedings and appeal (the application of Bacher and the impact of the economic 

conditions of 2007-2013), Intermountain addressed the premature nature of SPI’s 

objection, discussed how the TMWA water plans reaffirm Intermountain’s Project, and 

provided a list of expenditures for the previous extension period and the supporting 

affidavit of Robert W. Marshall (Intermountain’s principal).  ROA 605-617, 587-602.  

SPI did not respond to Intermountain’s March 8, 2016, application or object to the 

documents and information that Intermountain provided with its application.   

 On June 1, 2016, the State Engineer, after considering SPI’s “pre-filed” 

objection and the evidence provided by Intermountain in its response to SPI’s 

objection, granted Intermountain’s extension.  The State Engineer – finding that, with 

the exception of the TMWA planning documents, SPI’s December 2, 2015, objection 

re-raised the same legal arguments and cited to the same evidence asserted against 

Intermountain’s 2015 extension of time (ROA at 619 (fn. 2)) – undertook a 

comprehensive overview and analysis of Intermountain’s continued efforts on the 

Project and to put the water to beneficial use.  ROA at 618-624.  To that end, the State 

Engineer found that Intermountain’s extensions went beyond mere statements of intent, 
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that they demonstrated a steady application of effort toward the project during the 

previous extension period, that the TMWA water plans specifically identify and 

reference Intermountain’s Project, and that Intermountain showed good faith and 

reasonable diligence in putting its water to beneficial use.  Id.  The State Engineer also, 

again and thoroughly, addressed and dispelled SPI’s contention that Intermountain is 

speculating in water as it relates to NRS 533.370 and NRS 533.380 (the Bacher case, 

cited supra), and outlined additional considerations in reference to most current water 

resources plans that were included with SPI’s most recent objection as they relate to the 

Project.   Id. 

 Despite that SPI provided no response or objection to Intermountain’s March 8, 

2016, application for an extension of time, SPI has again sought judicial review of the 

State Engineer’s decision, and primarily for the same reasons in its first unsuccessful 

effort to seek review of the State Engineer’s decision.  SPI generally asserts that: 
 
 
- the State Engineer’s decision is not supported by substantial evidence that 

Intermountain satisfied the requirements of NRS 533.380; and 
 
- the State Engineer erred by failing to apply Nevada’s Anti-Speculation 

doctrine as a basis for denying Intermountain’s application for an extension 
of time. 

SPI’s assertions, however, are not only the same as the assertions it unsuccessfully 

made in its objection to Intermountain’s prior application for an extension of time and 

its subsequent unsuccessful petition for judicial review (ROA 1756-1758; 1762-1765-

1786; 1787-1790; 2343-2405; 580-586), they include challenges to the documents and 

information Intermountain provided with its application for an extension of time and to 

which SPI did not object.   Moreover, its assertions are contrary to the applicable 

authority and the evidence and information Intermountain provided in support of its 

ongoing efforts to develop the Project.5  Based upon his broad authority to make 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
	
   5	
  	
   Indeed, this second effort by SPI to challenge the extensions of time granted 
by the State Engineer to Intermountain and the unsupported bases on which it makes its 
challenge clearly shows that what SPI intends is to essentially come in and take and profit 
from the effort and millions of dollars that Intermountain has invested in its water supply 
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determinations regarding requests for extensions of time, the totality of the 

circumstances in reference to the Project, and his expertise, the State Engineer rendered 

a decision that was supported by substantial evidence.  Thus, Intermountain requests 

that this Court deny SPI’s petition for judicial review of the State Engineer’s June 1, 

2016, decision granting Intermountain an extension of time in reference to its water 

rights permits. 

III. ARGUMENT 

A. Standard of Review6 

 The water law and all proceedings under it are special in character and its 

provisions not only prescribe the method of procedure, but strictly limit procedure to 

that method.  In re Filippini, 66 Nev. 17, 27, 202 P.2d 535, 540 (1949).  When the State 

Engineer’s decision is challenged in court, the decision is prima facie correct and the 

burden of proof is on the party attacking it.  NRS 533.450(10); Office of State Eng’r v. 

Morris, 107 Nev. 699, 701, 703, 819 P.2d 203, 205 (1991); Town of Eureka v. State 

Eng’r, 108 Nev. 163, 165, 826 P.2d 948, 949 (1992).  A decision of the State Engineer 

will not be disturbed on appeal unless it is arbitrary or capricious.  United States v. 

Alpine Land & Reservoir Co., 919 F.Supp. 1470, 1474 (D. Nev. 1996).  A decision is 

not arbitrary or capricious simply because the reviewing court might have reached a 

different conclusion, but only if it is “‘baseless’ or ‘despotic’” or evidences “‘a sudden 

turn of mind without apparent motive; a freak, whim, mere fancy.’”  City of Reno v. 

Estate of Wells, 110 Nev. 1218, 1222, 885 P.2d 545, 548 (1994).   

 As to questions of fact, a court should not substitute its judgment for that of the 

State Engineer, pass on the credibility of witnesses, or reweigh the evidence.  Revert v. 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
project.  Certainly, by tying Intermountain up in the time, effort, and expense to respond to 
SPI’s serial efforts to object to Intermountain’s extensions of time is one way of sabotaging 
Intermountain’s ability to continue to invest and develop its project. 
	
  
 6 The following standard of review reflects the standard of review applicable to 
this case that was stated by this Court in its January 12, 2016, Order denying SPI’s petition 
for judicial review (ROA at 581-582).  See footnote 2, supra. 
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Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979).  It is the State Engineer’s duty to 

resolve conflicting evidence, and a court must limit itself to a “determination of 

whether substantial evidence in the record supports the State Engineer’s decision.”  Id., 

citing N. Las Vegas v. Pub. Serv. Comm’n, 83 Nev. 278, 429 P.2d 66 (1967).  

Substantial evidence is that which “a reasonable mind might accept as adequate to 

support a conclusion.”  Bacher v. Office of State Eng’r, 122 Nev. 1110, 1121, 146 P.3d 

793, 800 (2006), citing State Emp. Sec. v. Hilton Hotels, 102 Nev. 606, 608, 729 P.2d 

497, 498 (1986). 

 In addition, because the State Engineer has the implied power to construe the 

state’s water law, great deference should be given to those interpretations when they are 

within the language of the statutes.  United States v. State Eng’r, 117 Nev. 585, 589, 27 

P.3d 51, 53 (2001) (noting that deference is especially important because the State 

Engineer has a “special familiarity and expertise with water rights issues….”); Pyramid 

Lake Paiute Tribe of Indians v. Washoe Cnty., 112 Nev. 743, 747-48, 918 P.2d 697, 

700 (1996); State v. Morros, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988).  And even 

though the State Engineer’s interpretation of a statute is not controlling, “this court 

recognizes the State Engineer’s expertise and looks to his interpretation of a Nevada 

water law statute as persuasive, if not mandatory, authority.”  In re Nevada State Eng’r 

Ruling No. 5823, 128 Nev. _____, 277 P.3d 449, 453 (2012); Andersen Family Assocs. 

V. Ricci, 124 Nev. 182, 186, 179 P.3d 1201, 1203 (2008); United States v. Office of 

State Eng’r, 117 Nev. at 589, 27 P.3d at 53; Pyramid Lake Paiute Tribe, 112 Nev. at 

748, 918 P.2d at 700; Morros, 104 Nev. at 713, 766 P.2d at 266.  Similarly, the State 

Engineer’s conclusions of law, to the extent they are closely related to his view of the 

facts, are entitled to deference and must not be disturbed if they are supported by 

substantial evidence.  Jones v. Rosner, 102 Nev. 215, 217, 719 P.2d 805, 806 (1986). 

 In this case, because SPI’s objection predated any application by Intermountain 

for an extension of time and, therefore, was not based on and did not address what 
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Intermountain provided to the State Engineer in its application, SPI waived its ability to 

challenge on judicial review the bases on which Intermountain applied for and the State 

Engineer granted an extension of time.  To the extent that SPI’s judicial review efforts 

seek to re-argue the same objections that were the subject of its prior, unsuccessful 

petition for judicial review, they are barred by the principal of issue preclusion and the 

law-of-the-case doctrine.  Notwithstanding the procedural and substantive bars to SPI’s 

current judicial review efforts, the State Engineer’s decision is supported by substantial 

evidence that Intermountain satisfied the requirements of NRS 533.380.  Moreover,  the 

State Engineer did not err by refusing to extend the anti-speculation doctrine adopted in 

Bacher to applications for extensions of time.  Thus, SPI’s petition for judicial review 

should be denied. 
 
 
B. Because SPI’s December 2, 2015, objection predated any application by 

Intermountain for an extension of time and, therefore, was not based 
on and did not address what Intermountain provided to the State 
Engineer in its application, SPI has waived its ability to challenge on 
judicial review the bases on which Intermountain applied for, and the 
State Engineer granted, an extension of time. 

 As an initial point, and as will be addressed repeatedly throughout this 

Answering Brief, SPI’s December 2, 2015, objection was not made in response to any 

application by Intermountain for an extension of time.  It pre-dated Intermountain’s 

application for an extension of time and, therefore, was not responsive to any 

documents or information that were provided by Intermountain to the State Engineer in 

support of its applications.  See ROA at 5-12 (SPI’s “pre-filed” December 2, 2015, 

objection) and ROA 605-617, 587-602 (Intermountain’s March 8, 2016, Application for 

an Extension of Time and supporting documents).  It also pre-dated the December 14, 

2015, hearing on SPI’s prior petition for judicial review (ROA at 2343-2405) and this 

Court’s January 12, 2016, Order denying SPI’s petition for judicial review (ROA at 

580-586), which addressed the challenges that SPI made in its anticipatory, but non-

responsive, general objection to any further extensions of time granted to 
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Intermountain.  On its face, and as noted by the State Engineer (ROA at 619, fn. 2), 

SPI’s pre-filed objection primarily redundantly proffered the bases for its prior 

objection on which the State Engineer had already ruled (ROA 1787-1790), and on 

which this Court subsequently ruled (ROA 2343-2405; 580-586), in Intermountain’s 

favor.   

 In its March 8, 2016, application for an extension of time, Intermountain 

submitted documents and information that established its ongoing efforts on the 

Project, including the steps it took to negotiate and come to engineering, construction, 

and utility agreements, and to pursue their negotiations with developers.  ROA 605-

617, 587-602.  Despite the three months that lapsed between Intermountain’s March 8, 

2016, application for an extension of time (ROA at 605-617, 587-602) and the State 

Engineer’s June 1, 2016, decision granting that application based upon the documents 

and information Intermountain provided in support of it (ROA 618-624), SPI never 

supplemented its objection to specifically address or challenge what Intermountain 

provided to the State Engineer.  Rather, SPI waited to raise its challenge to the bases on 

which Intermountain sought an extension of time for the first time in its petition to this 

Court for judicial review, which is tantamount to an appeal.  See NRS 533.450(1) 

(permitting judicial review of an order or decision of the State Engineer insofar as it 

may be in the nature of an appeal).  By doing so, however, SPI has waived its ability to 

challenge the documents and information that Intermountain submitted to the State 

Engineer for consideration with its application for an extension of time.   See Old Aztec 

Mine, Inc. v. Brown, 97 Nev. 49, 52, 623 P.2d 981, 983 (1981) (a reviewing court will 

not consider an argument or issue that is raised for the first time on appeal; a point not 

urged in the lower court, unless it goes to the jurisdiction of that court, is deemed to 

have been waived and will not be considered on appeal).  Thus, and as referenced in 

various points below, any challenge in SPI’s petition for judicial review to the 

documents and information that were provided by Intermountain in its March 8, 2016, 

JA2535



	
  

	
  

	
  

14 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

application for an extension of time and relied on by the State Engineer in its June 1, 

2016, order granting that request should not be considered by this Court.   
 
 
C. SPI’s petition for judicial review is barred by issue preclusion and the 

law-of-the-case doctrine. 
 Having waived its ability to challenge on appeal that which it did not challenge 

before the State Engineer in response to Intermountain’s March 8, 2016, application for 

an extension of time (see, supra), SPI’s petition for judicial review otherwise raises 

issues and claims that have already been decided by this Court in SPI’s prior judicial 

review proceedings.  As a consequence, those issues and claims are barred by issue 

preclusion and the law-of-the-case doctrine. 

1. SPI’s petition for judicial review is barred by issue preclusion.   

 As more fully outlined above, SPI’s petition for judicial review is based upon 

the Intermountain’s application for an extension of time and the State Engineer’s 

decision granting that request, both of which followed SPI’s December 2, 2015, non-

responsive and “pre-filed” objection to any further extensions of time being extended to 

Intermountain.  As also outlined above and addressed in various points below, SPI’s 

judicial review efforts in this case (absent its challenges to the documents and 

information provided by Intermountain in its application for an extension of time, 

which SPI waived) include some of the same issues that SPI raised in its prior objection 

to the State Engineer and its resulting petition for judicial review, which this Court 

denied.  ROA 2343-2405, 580-586.  Those issues, however, are barred by the principles 

of issue preclusion.   

 Issue preclusion prevents relitigation of an issue decided in an earlier action, 

even if the later action is based on different causes of action and distinct circumstances.  

See Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 194 P.3d 709 (2008).  In relevant 

part, issue preclusion to applies when: (1) the issue decided in the prior litigation must 

be identical to the issue presented in the current action; (2) the initial ruling must have 
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been on the merits and have become final; (3) the party against whom the judgment is 

asserted must have been a party to the prior litigation; and (4) the issue was actually 

and necessarily litigated.  Five Star, 194 P.3d at 713.  In this case, the prior judicial 

review proceedings concerned the same parties, the same background, and the same 

facts.  This Court’s ruling was on the merits; and, because SPI did not appeal this 

Court’s order denying its petition for judicial review, it became final.  Thus, any issues 

that SPI asserts in these proceedings that have been addressed and decided in the prior 

proceedings (ROA at 618-624, 2343-2405, 580-586) are barred from re-consideration 

by this Court.   
 
 
2. SPI’s petition for judicial review is barred by the law-of-the-case 

doctrine. 
 Similarly, SPI’s petition for judicial review is barred by the law-of-the-case 

doctrine based upon this Court’s January 12, 2016, Order denying SPI’s previous 

petition for judicial review.  Under the doctrine of the law of the case, when an 

appellate court decides a principle or rule of law, that decision governs the same issues 

in subsequent proceedings in that case.  See Fergason v. Las Vegas Metro. Police 

Dep’t., 131 Nev. Adv. Op. 94, 364 P.3d 592, 597 (2015) citing Dictor v. Creative 

Mgmt. Servs., LLC, 126 Nev. 41, 44, 223 P.3d 332, 334 (2010) and Rebel Oil Co. v. Atl. 

Richfield Co., 146 F.3d 1088, 1093 (9th Cir. 1998) (doctrine generally precludes a court 

from reconsidering an issue that has already been decided by the same court, or a 

higher court in the identical case), quoting United States v. Alexander, 106 F.3d 874, 

876 (9th Cir. 1997); see also Office of State Engineer, Div. of Water Resources v. Curtis 

Park Manor Water Users Ass’n, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985) (the law-

of-the-case doctrine provides that where an appellate court states a principle of law in 

deciding a case, that rule because the law of the case, and is controlling both in the 

lower court and on subsequent appeals, so long as the facts are substantially the same), 

citing Andolino v. State, 99 Nev. 346, 350, 662 P.2d 631 (1983).  In this case, SPI’s 
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December 2, 2015, non-responsive “pre-filed” objection to any further extensions of 

time being granted to Intermountain (ROA at 5-12) preceded this Court’s order denying 

its request for judicial review and raised the same issues that were addressed by the 

State Engineer (ROA 1787-1790) and subsequently addressed and decided by this court 

(ROA at 2343-2405; 580-586; 619 at n. 2).  To the extent that SPI’s petition for judicial 

review is based upon its December 2, 2015, objection that preceded Intermountain’s 

application for an extension of time and the State Engineer’s decision, and as will be 

addressed in various points below, the issues it raises in reference to its objection are 

barred from being considered by this Court by the law-of-the-case doctrine.   
 

 
D. The State Engineer’s decision is supported by substantial evidence that 

Intermountain satisfied NRS 533.380.  
SPI contends that the State Engineer’s June 1, 2016, decision (ROA 618-624) is 

not supported by substantial evidence that Intermountain satisfied the requirements of 

NRS 533.380 because  
 
 
- Intermountain is not proceeding in good faith and with reasonable diligence,  
 
- there is otherwise no evidence that satisfies NRS 533.380(4), and 
 
- the State Engineer ignored his pledge to closely scrutinize Intermountain’s 

extension requests. 
SPI’s contentions, however, ignore the liberal and broad discretion given to a State 

Engineer by NRS 533.380 to grant “any number of extensions of time” with which 

construction work must be completed or water must be applied to beneficial use under a 

permit.  NRS 533.380(3).  Based upon his consideration of the evidence provided to 

him, his expertise in Nevada’s water laws, and consistent with the history of the Project 

and Intermountain’s ongoing efforts to develop the Project, the State Engineer’s 

decision to grant Intermountain an extension of time is consistent with NRS 

533.380(4).  

JA2538



	
  

	
  

	
  

17 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
1. Intermountain provided sufficient evidence under NRS 533.380(4) 

that, even under the circumstances created by SPI, it is proceeding 
in good faith and with reasonable diligence. 

  In his decision granting Intermountain’s application for an extension of time, 

the State Engineer explained that whether an appropriator has used due diligence to 

utilize water for beneficial use must be determined upon the facts of each particular 

case.  ROA 620, citing Vineyard Land & Stock Co. v. Twin Falls Salmon River Land & 

Water Co., 245 F. 9 (9th Cir. 1917).  He went on to cite to the evidence of expenses that 

Intermountain submitted, totaling $23,300.39, and relied on The Subdistrict v. Chevron 

Shale Oil Co., 986 P.2d 918 (Colo. 1999) (the fact finder may consider numerous 

factors on a case-by-case basis in a reasonable diligence analysis) as instructive in 

reference to the types of activities that may support a finding of reasonable diligence.  

ROA 620.  To that end, the State Engineer found that, under “all the facts and 

circumstances” (NRS 533.380(6)), and not limited to only the prior year’s extension 

period, Intermountain demonstrated a steady application of effort toward the project 

during the last extension period. 

 SPI asserts that the evidence submitted by Intermountain did not show a steady 

application of effort to construct the diversion works and put the permitted water to 

beneficial use within the required time frame as required by NRS 533.380(3) because: 

(1) Intermountain’s effort to maintain the status quo does not constitute reasonable 

diligence to perfect its application; (2) the affidavit of Robert Marshall is unreliable 

hearsay that does not meet the substantial evidence standard; (3) the State Engineer 

ignored his previous pledge to closely scrutinize Intermountain’s extension requests; 

and (4) the State Engineer’s reliance on the Chevron case is inapposite.  SPI’s 

assertions, however, improperly challenge for the first time in these proceedings 

information and evidence that it did not challenge in the proceedings before the State 

Engineer, and are otherwise without merit.  
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a. Intermountain’s March 8, 2016, application for an extension 

of time does not indicate or suggest an effort to maintain the 
status quo. 

 SPI asserts that that evidence and information provided by Intermountain in 

support of it application for an extension of time (ROA at 587-602, 605-617) do not 

show progress toward putting the water to beneficial use, but only an effort to maintain 

the status quo.  SPI complains that the documents are nothing more than unexplained 

invoices that left the State Engineer to speculate as to the work that was performed.  

Because SPI is challenging Intermountain’s evidence in support of its March 8, 2016, 

application for an extension of time for the first time in these proceedings, however, its 

challenge to that evidence cannot be heard or considered by this Court.  By failing to 

object to Intermountain’s supporting evidence in the proceedings before the State 

Engineer, SPI has waived its ability to do so here.  See, Old Aztec Mine, Inc., 97 Nev. at 

52.  Be that as it may, SPI’s citation to the record in reference to Intermountain’s 

supporting evidence is incomplete and misleading, and it ignores some key issues. 

 Initially, in addition to the invoices identified by SPI, Intermountain also 

provided with its application for an extension of time an affidavit of one of its 

principals, Robert Marshall.  In that affidavit, Mr. Marshall provided a comprehensive 

review of all that has been done in pursuit of Intermountain’s water rights permits, and 

explained what it had done in 2015 and early 2016 to continue its efforts to comply 

with NRS 533.380.  Those efforts included agreements with engineering and 

construction firms, negotiations with a utility company to distribute the water, and 

meetings with developers that are expected to lead to developer agreements – efforts 

that are consistent with and corroborated by some of the invoices that were provided.  

ROA 612-616 (Affidavit of Robert Marshall), 587-602 (Intermountain’s 2105 

expenditures).  Contrary to SPI’s repeated and conclusory assertion that Intermountain 

has no intent of putting its water to beneficial use, the information and evidence 

provided by Intermountain and previously unchallenged by SPI necessarily shows 
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efforts within the last extension period to move forward with construction and to make 

available and provide water to the developers with whom Intermountain is negotiating 

water provision agreements.  Combining the evidence of its most recent development 

efforts with the history of the Project and the more than $2,500,000.00 that 

Intermountain has invested in developing the Project consistent with the needs for the 

water as identified and approved in the various water plans (ROA at 818-829, 128-133), 

Intermountain clearly intends for its water to be put to beneficial use.  Thus, on their 

face, Intermountain’s documents and evidence in support of its March 8, 2016, 

application for an extension of time, in addition to the facts and circumstances of the 

Project in its entirety, go beyond an uncorroborated statement of intent to put water to 

beneficial use.   
 
 
b. Robert Marshall’s affidavit in support of Intermountain’s 

March 8, 2016, application for an extension of time meets 
the substantial evidence standard.   

 SPI next contends that the affidavit of Robert Marshall that was submitted by 

Intermountain in support of its March 8, 2016, application for an extension of time was 

speculation and hearsay and, therefore, it was unreasonable for the State Engineer to 

rely on it in granting Intermountain’s application for an extension of time.   

 As noted by SPI, the substantial evidence inquiry presupposes the fullness and 

fairness of the administrative proceedings, and that the evidence on which the State 

Engineer relies must be in the record before him.  Citing Revert v. Ray, 95 Nev. 782, 

787, 603 P.2d 262, 264 (1979) and Eureka Cnty v. State Eng’r, 131 Nev. ____ (Adv. 

Op. No. 84, 359 P.3d 1114, 1121 (2015).  In this case, what is not in the record before 

the State Engineer is any objection by SPI to the content and nature of Robert 

Marshall’s affidavit.  Rather, the State Engineer considered as part of the substantial 

evidence provided by Intermountain an unopposed affidavit by Intermountain’s 

principal that addressed the efforts that Intermountain had made in the last extension 

period in furtherance of putting its water to beneficial use.  Notwithstanding that SPI 
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has waived its ability to challenge Robert Marshall’s affidavit for the first time in these 

proceedings, the speculation and hearsay bases on which SPI makes that challenge are 

entirely unsupported and without merit.   

 Indeed, Robert Marshall, who is an Intermountain principal, has personal 

knowledge of the information to which the affidavit attests, and attested to his personal 

knowledge under penalty of perjury.  ROA at 612-615.  The State Engineer, who has 

deep knowledge of and experience in working with the Project, is entitled to weigh the 

credibility of the evidence before it in the context of the totality of the circumstances, 

and come to a decision about that evidence that a reasonable mind might accept as 

adequate to support a conclusion.  Revert, id.; Bacher, id.  Moreover, by accepting for 

purposes of its June 1, 2016, decision the affidavit testimony of Robert Marshall, 

together with the evidence that corroborated Mr. Marshall’s statements and the totality 

of the circumstances, the State Engineer did not ignore that additional supporting 

documents would be required for consideration of any further extension requests.  

Indeed, by requiring that any further extensions of time be accompanied by the 

agreements identified in Mr. Marshall’s affidavit, the State Engineer has clearly 

considered that Intermountain’s evidence of its ongoing effort is developing and has 

imposed a safeguard to ensure the continued development of Intermountain’s efforts to 

put its water to beneficial use continues to be evidenced.  Thus, combined with other 

evidence and the totality of the circumstances, Mr. Marshall’s affidavit meets the 

substantial evidence requirements of NRS 533.380(4).   
 
 
c. The State Engineer closely scrutinized Intermountain’s 

March 8, 2016, extension request. 
 SPI takes issue with the amount of scrutiny the State Engineer gave 

Intermountain’s extension request based upon his previous admonition that subsequent 

requests for an extension of time would be closely scrutinized.   To that end, SPI asserts 

that the State Engineer should have required a copy of the documents identified by Mr. 
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Marshall in his affidavit before granting Intermountain’s request for more time rather 

than deferring the obligation to provide those documents to the next extension request.  

Nothing in the State Engineer’s statement in its previous decision granting an extension 

of time to Intermountain that it would closely scrutinize further requests for extension 

by Intermountain required what SPI asserts that it should. 

 Initially, and as repeatedly noted above, the evidence submitted by 

Intermountain in support of its March 8, 2016, extension request were unopposed by 

SPI.  SPI could have, but chose not to, respond and object to the documents and 

evidence Intermountain provided in support of its extension request.  With that, the 

State Engineer had before it unopposed information and evidence on which he was 

entitled to exercise his discretion and expertise in determining, under the totality of the 

circumstances of the Project, that they were sufficient to constitute substantial evidence.  

Indeed, what Mr. Marshall’s affidavit outlines are the efforts it made over the last 

extension period to put its water to beneficial use – efforts that are ongoing and in 

progress, and were made amid a successful, but very taxing and lengthy judicial review 

process brought by SPI in reference to the last extension request that was granted to 

Intermountain.  On its face, the information provided by Mr. Marshall indicates efforts 

that are presently known and ongoing (Eureka Cnty., supra).  Combined with the 

references in the TMWA water plans regarding the Project, it is substantial evidence of 

a project that intends to put its water to beneficial use.  ROA at 623.  Moreover, that 

the State Engineer requires that further extension requests be accompanied by the 

agreements referenced in Mr. Marshall’s affidavit as evidence of continued efforts to 

put the water to beneficial use is consistent with the scrutiny he promised in his prior 

decision and with the discretion and authority that is granted to him to determine 

extension requests under NRS 533.380.  Thus, the State Engineer sufficiently 

scrutinized Intermountain’s March 8, 2016, extension request as he stated he would do 

in his decision granting Intermountain’s prior extension request.   Furthermore, it is the 
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State Engineer’s province to determine the level of scrutiny that is appropriate, not 

SPI’s, and the State Engineer’s determination is entitled to great deference. United 

States v. State Eng’r, supra, 117 Nev. at 589. 
 
d. The Chevron case on which the State Engineer relied is 

instructive as to the types of activities that constitute 
reasonable diligence. 

 Finally, SPI contends that the Chevron case on which the State Engineer relied 

in considering the evidence of Intermountain’s diligence in this case is not applicable 

because Mr. Marshall’s affidavit is not analogous to the evidence considered in 

Chevron.  To that end, SPI noted that the evidence considered in Chevron was 

presented during a three day trial and deemed competent evidence, whereas Mr. 

Marshall’s affidavit does not provide sufficient information or details regarding 

Intermountain’s efforts to further progress on the Project.  SPI faults the State Engineer 

for simply accepting Mr. Marshall’s representations and not holding a hearing or 

seeking additional information to supplement the affidavit.  SPI’s efforts to distinguish 

Chevron, however, are to no avail.  

 In its June 1, 2016, decision granting Intermountain an extension of time, the 

State Engineer relied on Chevron, supra in reference to the types of activities that may 

support a finding of reasonable diligence when considered on a case-by-case basis.  The 

activities discussed in Chevron in reference to water rights that had been appropriated 

nearly 45 years earlier – activities and plans that evidenced a steady application of 

effort to complete the appropriation – were similar to what Intermountain, over its 

Project’s life, has done.7  Given the deference granted to a State Engineer to weigh the 

evidence before it and consider the totality of the circumstances, the State Engineer’s 

reliance on Chevron as instructive as to what types of activities support a finding of 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
	
   7	
  	
   It	
  should	
  be	
  noted	
  that	
  while	
  Chevron held its water rights for 45 years, 
Intermountain’s initial time to put its permitted water to beneficial use extends from 8 years 
for some of its permits to 2013 and 2017 for others.  See Intermountain’s Table of 
Extensions of Time, Exhibit “2.”	
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reasonable diligence was within its power to determine whether an extension of time is 

warranted by the sufficiency of the evidence.  Thus, that the evidence in Chevron was 

presented during a hearing is irrelevant, and there is no statutory procedure to support 

SPI’s suggestion that the State Engineer should have held an evidentiary hearing. 

 SPI also asserts that because, unlike the water rights holder in Chevron, 

Intermountain has no intent to put the permitted water to beneficial use, Chevron is 

inapposite.  As stated above, SPI’s conclusory and unsupported assertion that 

Intermountain has no intent to put its water to beneficial use is belied by the evidence 

of the amount of money – more than $2.5M – that Intermountain has put into the 

Project in furtherance of efforts to put the water to beneficial use.  See Exhibit “2.”  

That evidence includes its most recent efforts to negotiate and contract with 

construction and utility companies, to which SPI made no objection in the underlying 

proceedings.  Indeed, the State Engineer’s most recent decisions granting 

Intermountain’s requests for extensions of time necessarily indicate his intention to 

require continuing evidence of Intermountain’s efforts to put its water to beneficial use.  

ROA at 1787-1790; 618-624.  To that end, Chevron provides helpful guidance to the 

State Engineer in determining what activities constitute reasonable diligence by a water 

rights holder, and the State Engineer was entitled to rely on Chevron for that purpose. 

2. There is sufficient evidence to satisfy NRS 533.580(4). 

 SPI goes on to challenge the sufficiency of the evidence to satisfy NRS 

533.580(4) based upon its conclusory claims that Intermountain does not intend to put 

its water to beneficial use, that it failed to submit more specific evidence of what 

parcels its water will be serving, that it failed to submit evidence of the economic 

conditions that prevented Intermountain from putting its water to beneficial use, and 

that it failed to submit evidence of any plan that includes the use of the permitted water.  

Notwithstanding that SPI failed to object or respond to the evidence that was submitted 

by Intermountain in support of its application for an extension of time (see supra), none 
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of SPI’s challenges undermine the integrity of the State Engineer’s June 1, 2016, 

decision. 
 
a. Intermountain’s prior negotiations to sell the Project – a 

sale that did not materialize – do not prohibit Intermountain 
from resuming efforts to put its water to beneficial use. 

 Highlighting the admonition of the State Engineer in his June 4, 2015, decision 

that the inability to secure a buyer for its water would not be considered good cause for 

future requests for extensions of time, SPI asserts that the State Engineer ignored that 

statement by granting another extension of time despite evidence in the record that 

Intermountain intends to sell its water, not put it to beneficial use.  It is undisputed that, 

in the history of this Project, Intermountain had a potential opportunity to sell the 

Project to Washoe County.8  ROA 2382-2383.  That sale, however, did not materialize 

(Id.), and Intermountain continued its efforts to put its water to beneficial use – efforts 

that are developing and evidenced in its March 8, 2016, application for an extension of 

time (ROA at 605-617, 587-602).  To that end, the evidence provided by Intermountain 

in support of its application for an extension of time necessarily shows that it heeded 

the State Engineer’s admonition.  Indeed, nothing prohibits Intermountain from selling 

its water rights and project, and nothing prohibits Intermountain from continuing its 

efforts to put the water to beneficial use regardless of whether it makes its project and 

water rights available for sale.  Thus, the evidence is not contrary to the State 

Engineer’s consideration of Intermountain’s efforts to put its water to beneficial use.   
 
b. The State Engineer is not required to consider the level of 

specificity as it concerns parcels and areas served as 
asserted by SPI.  

 SPI asserts that because Intermountain does not present evidence of any 

particular development that is slated to be served by the water appropriated under its 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
	
   8 As explained during the December 14, 2015, hearing on SPI’s prior judicial 
review efforts, that Washoe County was interested in purchasing the Project necessarily 
shows that the Project was viable and worthy of consideration by Washoe County.  
Intermountain had obtained enough permits and sufficiently developed the Project in 
furtherance of the beneficial use requirements for Washoe County to be interested in 
purchasing it.  ROA at 2382-2383. 
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permits, evidence that it is in negotiations with developers whose plans involve the 

construction of approximately 10,000 houses does not constitute substantial evidence 

that warrants an extension of time.  Accord, NRS 533.380(4)(b); Bacher, id.  SPI, 

however, ignores what this Court has already held in reference to the State Engineer’s 

consideration of the factors stated in NRS 533.380(4), and otherwise overstates the 

provision of NRS 533.380(4) on which it relies.   

 In its January 12, 2016, order denying SPI’s petition for judicial review, this 

Court, in response to SPI’s assertion that the State Engineer did not engage in the 

analysis required by NRS 533.380(4), concluded that the State Engineer complied with 

NRS 533.380(4) in considering Intermountain’s applications for extensions of time 

because the record shows: (1) (1) that State Engineer states that he considered the 

factors stated in NRS 533.380(4); and (2) that he responded to the issues presented by 

SPI in its objection and Intermountain’s response.  ROA at 585.  Here, the State 

Engineer underwent an analysis of NRS 533.380(4), and in concluding that good cause 

existed to grant Intermountain’s request for an extension of time, he: (1) stated that he 

considered the factors stated in NRS 533.380(4); and (2) undertook an analysis of those 

factors based upon the issues raised by SPI in its objection and Intermountain’s 

response.  ROA 618-624.  Thus, under issue preclusion principles and the law-of-the-

case doctrine (see, supra), that is sufficient to establish that the State Engineer satisfied 

his obligations under NRS 533.380(4). 

 Be that as it may, NRS 533.380(4)(b) states that, in considering an extension 

request, the State Engineer is required to consider, among other factors, the number of 

units contained in or planned for the land being developed or the area being served by 

the county, city, town, public water district or public water company.  In this case, the 

State Engineer considered evidence from Intermountain – unopposed by SPI –  that it is 

in negotiations, and expects to have an agreement, with developers as it concerns the 

construction of nearly 10,000 houses (ROA at 614), and the TMWA water plans, which 
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identifies and references Intermountain’s Project in the context of the various areas the 

plans address (ROA at 618-624).  Nothing in NRS 533.380(4)(b) requires the level of 

detail that is suggested by SPI in order to satisfy the substantial evidence standard.  

Thus, SPI’s challenge on that basis is without merit.  
 
 
c. Current economic considerations are not relevant to the 

State Engineer’s decision. 
 Based on its conclusory contention that Intermountain has no plans to put the 

water to beneficial use, SPI asserts that none of the evidence Intermountain submitted 

can be construed to demonstrate that economic conditions prevented it from perfecting 

the permitted water.  Because SPI’s conclusory position that Intermountain has no 

intention of putting its water to beneficial use is unsupported and, as more fully 

explained above, entirely contrary to the evidence, that assertion is entirely without 

merit.  As explained above, and as illustrated by Exhibit “2,” Intermountain’s 

expenditures on the Project reflect the economic downturn and the impact on 

Intermountain’s continuing efforts to develop the Project. 

 SPI goes on to distinguish the economic downturn of 2007-2013, which is 

addressed in the State Engineer’s June 1, 2016, decision as having impacted 

Intermountain and in reference to the efforts it has made on the Project, and current 

economic conditions since 2013.  Continuing on its unsupported and incorrect premise 

that Intermountain does not intend to develop the Project, SPI contends that because the 

State Engineer’s does not consider economic conditions since 2013, there is not 

substantial evidence to show that current economic conditions are preventing 

Intermountain from perfecting its rights.  Intermountain has not claimed that the current 

economic conditions are preventing it from continuing its development efforts, and the 

evidence that was provided to the State Engineer shows that, consistent with the current 

upturn in the economy, Intermountain is proceeding with its development efforts.  ROA 

at 605-617, 587-602.  The only current impact on Intermountain’s efforts to advance its 
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development on the Project is the resources that Intermountain has to dedicate to 

responding to SPI’s repeated challenges to Intermountain’s applications for extensions 

of time.  See, i.e., ROA at 616 (identifying the amount of money spent by 

Intermountain in successfully defending SPI’s previous petition for judicial review).  

Thus, SPI’s challenge based on current economic conditions is irrelevant and 

superfluous.    
 
 
d. The provisions of NRS 278.020 or NRS Chapter 278A are 

not applicable to Intermountain.  
 Finally, SPI asserts that, contrary to NRS 533.380(4)(e), Intermountain’s 

extension application failed to identify a plan authorized by NRS 278.010 or NRS 

Chapter 278A, and challenges the State Engineer’s failure to cite to any evidence of 

such a plan as required by 533.380(4)(e) as resulting in an arbitrary and capricious 

extension of time under Bacher, supra.  SPI’s assertion, however, is not only barred by 

issue preclusion principles and the law-of-the-case doctrine, it ignores that the 

provisions of NRS 278.010 and NRS Chapter 278A do not apply to Intermountain. 

 As noted above, what is required for the State Engineer to satisfy his obligations 

under NRS 533.380(4) in this case has been ruled upon by this Court in its January 12, 

2016, order denying SPI’s petition for judicial review.  According to this Court, the 

State Engineer complies with NRS 533.380(4) where the record shows: (1) that State 

Engineer states that he considered the factors stated in NRS 533.380(4); and (2) that he 

responded to the issues presented by SPI in its objection and Intermountain’s response.  

ROA at 585.  The State Engineer’s June 1, 2016, decision granting Intermountain’s 

request for an extension of time states that he considered the factors in NRS 533.380(4) 

and it undertakes an analysis of NRS 533.380(4) based upon SPI’s pre-filed objection 

and Intermountain’s response in concluding that good cause existed to grant 

Intermountain’s request for an extension of time.  ROA 618-624.  Thus, under issue 

preclusion principles and the law-of-the-case doctrine (see, supra), that is sufficient to 
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establish that the State Engineer satisfied his obligations under NRS 533.380(4). 

 Moreover, the State Engineer could not review evidence of an identified plan 

authorized by NRS 278.020 or NRS Chapter 278A in this case because the Project was 

not issued permits to serve a planned unit development or a specific project or 

subdivision.  Indeed, NRS 533.380(4) does not require that Intermountain identify a 

planned unit development or specific project.  It requires that the State Engineer 

consider that information.  He can only consider that information, however, if it is 

information that is part of the water rights permit.  Thus, SPI’s assertion that evidence 

of an identified plan is required for consideration by the State Engineer is patently 

incorrect. 
 
E. The State Engineer did not err by refusing to extend the anti-

speculation doctrine adopted in Bacher to applications for extensions of 
time. 

 Continuing its unsupported and incorrect conclusory theory that Intermountain 

has no intention to put its water to beneficial use, SPI challenges the State Engineer’s 

June 1, 2016, decision based upon Intermountain’s failure to submit any evidence of a 

contractual or agency relationship with an entity that plans to put the permitted water to 

beneficial use.   SPI asserts that, according to Bacher, id., each time the State Engineer 

considers an extension request, he must ensure that the permit holder is exercising 

reasonable diligence to construct the diversion works and put the water to beneficial 

use, and that if there is no evidence of that reasonable diligence, the permit can be 

canceled for failing to comply with the anti-speculation doctrine.  SPI’s persistent but 

redundant challenges based on the anti-speculation doctrine under Bacher in all of its 

various iterations is not only barred by issue preclusion principles and the law-of-the-

case doctrine, it contradicts the evidence that was before the State Engineer. 

 In its prior 2015 challenge to Intermountain’s request for an extension of time, 

one of the primary issues raised by SPI was the application of the anti-speculation 

doctrine and the beneficial use requirement.   See ROA at 1756-1758 (referenced at 
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ROA 1758).  The State Engineer declined to apply the anti-speculation doctrine as 

stated in Bacher to deny an extension of time.  ROA at 1787-1790 (reference at ROA 

1790).  SPI again argued its anti-speculation challenge during the December 14, 2015, 

hearing.  ROA at 2343-2405 (reference at ROA 2357-2359).  This Court ruled on SPI’s 

anti-speculation challenge in its January 12, 2016, Order denying SPI’s petition for 

judicial review.  ROA at 580-586 (reference at 585-586 (the anti-speculation doctrine 

as adopted in Bacher applies to applications for water rights, not to changes in existing 

water rights)).  In its December 2, 2015, “pre-filed” objection (which pre-dated the 

judicial review hearing and this Court’s January 12, 2016, Order), SPI renewed its anti-

speculation argument against granting further extensions of time to Intermountain.  

ROA at 5-12 (reference at ROA 6-8).  And, again, the State Engineer explained that 

Bacher, id., which was decided after Intermountain’s permits were issued, concerned 

new applications to appropriate water under NRS 533.370, not NRS 533.380.  ROA at 

618-624 (reference at 622 and at n. 14).  Nevertheless, this State Engineer determined 

that, to the extent that the anti-speculation doctrine can be applied to extension requests, 

Intermountain has satisfied that condition because it has provided evidence of 

contractual/agency relationships for the beneficial use of the water.   Id.   

 SPI’s anti-speculation claim is not only an issue that has been repeatedly 

addressed and decided in this case and, therefore, cannot be again raised to be 

addressed by this Court under the principles of issue preclusion and the law-of-the-case 

doctrine (see, supra), it is a conclusory contention and challenge by SPI that is contrary 

to the unopposed evidence that Intermountain provided to the State Engineer regarding 

the contracts it has secured in furtherance of putting its water to beneficial use (ROA at 

605-617, 587-602).9  As a consequence, the State Engineer’s determination in reference 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
	
   9  For the same reasons stated above, SPI’s challenge to Robert Marshall’s 
affidavit is without merit.  Not only has SPI waived any objection or opposition to its nature 
and content by failing to object to a specific request for extension of time and respond to the 
evidence presented in support of that request, the State Engineer – who has experience with 
and knowledge of the Project – has the discretion to weigh the evidence before him and 
make his determinations accordingly. 
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to the anti-speculation doctrine as it applies to this case and the Project was not 

arbitrary or capricious.    
 

IV. CONCLUSION 
 Based on the foregoing, SPI’s petition for judicial review of the State Engineer’s 

June 1, 2016, decision granting Intermountain’s request for an extension of time is 

barred by principles of waiver and issue preclusion and by the law-of-the-case doctrine, 

and otherwise fails to satisfy SPI’s burden of proof that the State Engineer’s June 1, 

2016, decision was arbitrary and capricious.  Thus, Intermountain requests that this 

Court deny SPI’s petition for judicial review. 
 
 

AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not 

contain the social security number of any person. 

 DATED this 17th day of November, 2016. 
 
       RICHARD L. ELMORE, CHTD. 
 
 
 
 
             /s/  Richard L. Elmore   
       Richard L. Elmore, Esq. 
       Nevada State Bar No. 1405 
       3301 So. Virginia Street, Suite 125 
       Reno, Nevada  89502 
       (775) 357-8170 
 
       Attorney for Intervenor-Respondent 
       Intermountain Water Supply   
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CERTIFICATE OF SERVICE 

 I hereby certify that I am an employee of RICHARD L. ELMORE, CHTD. and 

that on this date I personally caused to be served a true copy of the foregoing 

RESPONDENT-INTERVENOR INTERMOUNTAIN WATER SUPPLY’S 

ANSWERING BRIEF by the method indicated and addressed to the following: 

 

 
 
Debbie Leonard, Esq. 
MCDONALD CARANO WILSON LLP 
P.O. Box 2670 
100 W. Liberty St., 10th Floor 
Reno, NV 89501-2670 
 

____ Via U.S. Mail 
____ Via Overnight Mail 
____ Via Hand Delivery 
____ Via Facsimile 
__X_ Via ECF 
 
 
 

_________ 
Micheline N. Fairbank, Esq. 
OFFICE OF THE ATTORNEY GENERAL 
100 N. Carson Street,  
Carson City, NV 89701 

____ Via U.S. Mail 
____ Via Overnight Mail 
____ Via Hand Delivery 
____ Via Facsimile 
_X__ Via ECF 
 

 
  

 DATED this 17th day of November, 2016. 
 
   
             /s/ Richard L. Elmore   
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Table of Intermountain Water Supply Company’s  
Permits 

	
  
	
  

Application 
(Permit) No. 

Date of filing Date Granted Original 
Date for POC 

Original 
Date for PBU 

64977 3/24/1999 
(ROA 833) 

1/11/2002 
(ROA 834-835) 

2/11/2005 
(ROA 835) 

2/11/2007 
(ROA 835) 

64978 3/24/1999 
(ROA 979) 

1/11/2002 
(ROA 980-981)  

2/11/2005 
(ROA 981) 

2/11/2007) 
(ROA 981) 

66400 5/22/2000 
(ROA 1100) 

1/11/2002 
(ROA 1101-

1102) 

2/11/2005 
(ROA 1102) 

2/11/2007 
(ROA 1102) 

72700 5/3/2005 
(ROA 1069) 

12/18/2008 
(ROA 1698-

1699) 

12/18/2010 
(ROA 1699) 

12/18/2013 
(ROA 1699) 

73428 11/3/2005 
(ROA 1866) 

6/28/2006 
(ROA 1980) 

2/11/2008 
(ROA 1980) 

2/11/2009 
(ROA 1980) 

73429 11/3/2005 
(ROA 2034) 

6/28/2006 
(ROA 2095) 

2/11/2008 
(ROA 2095) 

2/11/2008 
(ROA 2095) 

73430 11/3/2005 
(ROA 2140) 

6/28/2006 
(ROA 2197) 

2/11/2008 
(ROA 2197) 

2/11/2009 
(ROA 2197) 

74327 5/23/2006 
(ROA 2244) 

9/13/2006 
(ROA 2295) 

2/11/2008 
(ROA 2295) 

2/11/2009 
(ROA 2295) 
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Table of Intermountain Water Supply Company’s 
Extensions of Time 

 
 
Permit No. 64977 
 

ROA Extension 
Application Filed 

Expenditures: 
Current Year 
(All Permits) 

Expenditures:  
Total 

(All Permits) 
863-865 2/28/2005 $1,000,000.001 $1,000,000.00 
869-871 3/23/2006 $500,000.00 $1,500,000.00 
896-898 2/26/2007 $500,000.00 $2,000,000.00 
901-903 2/19/2008 $250,000.00 $2,250,000.00 
906-908 2/19/2009 $240,000.00 $2,490,000.00 
909-911 2/16/2010 $16,407.38 $2,506,400.00 
914-916 2/25/2011 $2,663.00 $2,514,280.00 
919-921 2/21/2012 $6,005.00 $2,526,622.00 
925-927 2/19/2013 $8,153.50 $2,534,775.00 
938-940 2/19/2014 $17,034.00 $2,550,649.00 
942-949 2/19/2015 $17,573.43 $2,568,222.42 

605 3/4/2016 $23,300.39 $2,572,799.23 
 

 
 
Permit No. 64978 
 

ROA Extension 
Application Filed 

Expenditures:  
Current Year 
(All Permits) 

Expenditures:  
Total 

(All Permits) 
999-1003 5/3/2005  $950,000.00 

1027-1029 2/21/2007  $2,000,000.00 
1031-1033 2/27/2008 $250,000.00 $2,250,000.00 
1036-1038 2/18/2009 $240,000.00 $2,490,000.00 
1039-1041 2/16/2010 $16,407.38 $2,506,400.00 
1043-1045 2/25/2011 $2,663.00 $2,514,280.00 
1047-2049 2/21/2012 $6,005.00 $2,526,622.00 
1051-1053 2/14/2013 $8,153.50 $2,534,775.00 
1055-1057 2/18/2014 $17,034.00 $2,550,649.00 
 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
 1  This included all funds spent since the water rights were granted in 2002. 
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Permit No. 66400 
 

ROA Extension 
Application Filed 

Expenditures: 
Current Year 
(All permits) 

Expenditures: 
Total 

(All permits) 
1123-1124 2/24/2005  $1,000,000.00 
1132-1134 3/13/2006  $1,500,000.00 
1157-1159 2/21/2007  $2,000,000.00 
1161-1163 2/27/2007 $250,000.00 $2,250,000.00 
1166-1168 2/18/2009 $240,000.00 $2,490,000.00 
1169-1171 2/16/2010 $16,407.38 $2,506,400.00 
1173-1175 2/25/2011 $2,663.00 $2,514,280.00 
1181-1183 2/19/2013 $8,153.50 $2,534,775.00 
1185-1187 2/18/2014 $17,034.00 $2,550,649.00 
1189-1191 2/19/2015 $17,573.43 $2,568,222.43 
 
 
Permit No. 72700 
 

ROA Extension 
Application Filed 

Expenditures: 
Current Year 
(All Permits) 

Expenditures:  
Total 

(All Permits) 
1743-1745 12/30/2011 $250,000.00 $2,250,000.00 
1746-1748 12/17/2012 $5,756.00 $2,524,968.00 
1750-1753 11/25/2013 $7,800.00 $2,532,768.00 
1754-1758 12/2/2014 $16,733.43 $2,549,501.00 
 
 
Permit No. 73428 
 

ROA Extension 
Application Filed 

Expenditures: 
Current Year 
(All Permits) 

Expenditures:  
Total 

(All Permits) 
1996-1998 Not legible Not legible Not legible 
2001-2003 2/18/2009 $240,000.00 $2,490,000.00 
2004-2006 2/16/2010 $16,407.38 $2,506,400.00 
2009-2011 2/25/2011 $2,663.00 $2,514,280.00 
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2013-2015 2/21/2012 $6,005.00 $2,526,622.00 
2017-2019 2/19/2013 $8,153.50 $2,534,775.00 
2022-2024 2/18/2014 $17,034.00 $2,550,649.00 
2026-2028 2/19/2015 $17,573.43 $2,568,222.43 
 
 
Permit No. 73429 
 

ROA Extension 
Application Filed 

Expenditures: 
Current Year 
(All Permits) 

Expenditures: 
Total 

(All Permits) 
2103-2105 Not legible Not legible Not legible 
2108-2110 2/18/2009 $240,000.00 $2,490,000.00 
2111-2113 2/16/2010 $16,407.38 $2,506,400.00 
2115-2117 2/25/2011 $2,663.00 $2,514,280.00 
2119-2121 2/21/2012 $6,005.00 $2,526,622.00 
2123-2125 2/19/2013 $8,153.50 $2,534,775.00 
2128-2130 2/18/2014 $17,034.00 $2,550,649.00 
2132-2134 2/19/2015 $17,573.43 $2,568,222.43 
 
 
Permit No. 73430 
 

ROA Extension 
Application Filed 

Expenditures: 
Current Year 
(All Permits) 

Expenditures: 
Total 

(All Permits) 
2207-2209 Not legible Not legible Not legible 
2212-2214 2/18/2009 $240,000.00 $2,490,000.00 
2215-2217 2/16/2010 $16,407.38 $2,506,400.00 
2219-2221 2/25/2011 $2,663.00 $2,514,280.00 
2223-2225 2/21/2012 $6,005.00 $2,526,622.00 
2227-2229 2/19/2013 $8,153.50 $2,534,775.00 
2232-2234 2/18/2014 $17,034.00 $2,550,649.00 
2236-2238 2/19/2015 $17,573.43 $2,568,222.43 
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Permit No. 74327 
 

ROA Extension 
Application Filed 

Expenditures: 
Current Year 
(All Permits) 

Expenditures: 
Total 

(All Permits) 
2306-2308 Not legible Not legible Not legible 
2311-2313 2/18/2009 $240,000.00 $2,490,000.00 
2314-2316 2/16/2010 $16,407.38 $2,506,400.00 
2318-2320 2/25/2011 $2,663.00 $2,514,280.00 
2322-2324 2/21/2012 $6,005.00 $2,526,622.00 
2326-2328 2/19/2013 $8,153.50 $2,534,775.00 
2331-2333 2/18/2014 $17,034.00 $2,550,649.00 
2335-2342 2/19/2015 $17,573.43 $2,568,222.43 
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I. INTRODUCTION 

Any number of extensions of time to place water to a beneficial use may be granted 

by the State Engineer upon the showing that the holder of the water right has exercised 

reasonable diligence to perfect the right.  The State Engineer is afforded broad discretion 

in exercising his duties, and based upon the explicit statutory language permitting 

extensions of time, he reasonably and appropriately granted Intermountain Water 

Supply, Ltd.’s (Intermountain) extensions of time. 

Sierra Pacific Industries’ (SPI) challenge to the State Engineer’s decision to grant 

Intermountain’s extensions of time is fundamentally flawed.  First, substantial evidence, 

as provided for under Nevada water law, was before the State Engineer to support his 

decision.  Second, the anti-speculation doctrine does not preclude the State Engineer’s 

decision to grant Intermountain its requested extensions of time.  Third, Intermountain 

has satisfied the necessary statutory elements supporting its applications for extension 

of time. 

Stripped to its core, SPI is dissatisfied with the application of Nevada water law.  

The doctrine of prior appropriation, first in time equals first in right, is the fundamental 

basis of water law in Nevada.  In its most simple terms, prior appropriation means that 

the party with the most senior date of priority under a permit to appropriate water has 

the right to the water, and that right is not a figurative or philosophical right, but a 

tangible property right which is greatly protected under the law.  Nevada water law 

clearly affords a party who has a permit for the appropriation of water time necessary to 

perfect that right by placing the water to beneficial use, and the Legislature has provided 

that the standard for justifying such an extension, which is “for good cause shown.”  

Irrespective of another potential appropriator’s interest, the State Engineer evaluates 

each permit under the law, and as is the case here, where the elements to justify an 

extension of time for either completion of works of diversion or placement to beneficial 

use are present, the State Engineer may grant that application.  Thus, SPI’s petition for 

/ / / 
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judicial review should be denied and the Court should affirm the decision of the State 

Engineer to grant Intermountain’s applications for extension of time.  

II. FACTUAL SUMMARY 

Beginning in 1999, Intermountain applied for and received appropriations to 

perfect its water rights in Dry Valley Hydrographic Basin (Basin No. 95) located in 

Washoe County, Nevada, by means of three separate permits, Permit Nos. 64977, 64978 

and 66400.1  Intermountain’s permits provide for the combined duty of water of not more 

than 2,996 acre-feet annually (afa) from all of its permits appropriating water from 

Dry Valley.2  Since the issuance of its permits, Intermountain has filed numerous 

applications pursuant to NRS 533.380 for the purpose of extending the time place the 

water to a beneficial use.3 

In February and March 2016, Intermountain submitted applications seeking an 

extension of time under its Permit Nos. 64977, 64978, 66400, 72700, 73428, 73429, 

73430, and 74327.4  SPI pre-filed an objection to Intermountain’s applications in 

December 2015.5  A supplement to the December 2015 objection was submitted by SPI in 

January 2016.6  These objections were submitted prior to Intermountain’s applications 

seeking additional extensions of time.  The basis for SPI’s objections was that 

(a) Intermountain is engaged in water speculation, and (b) that Intermountain cannot 

satisfy the requirements under NRS 533.380.7 

                                            
1 SE ROA at 605-617, 634-635, 652-653, 669-670, 687-688, 705-706, 723-724, 739-740. 
2 SE ROA at 612.   
3 SE ROA at 605-617, 634-635, 652-653, 669-670, 687-688, 705-706, 723-724, 739-740, 863-864, 

869-870, 896-897, 901-902, 906-907, 909-910, 914-915, 919-920, 925-926, 938-939, 942-943, 999-1000, 

1027-1028, 1031-1032, 1036-1037, 1039-1040, 1043-4044, 1047-1048, 1051-1052, 1055-1056, 1059-1060, 

1123, 1132-1133, 1157-1158, 1161-1162, 1166-1167, 1169-1170, 1173-1174, 1181-1182, 1185-1186, 

1189-1190, 1504-1505, 1509-1511, 1569-1570, 1577-1578, 1584-1585, 1589-1590, 1594-1595, 1599-1600, 

1604-1605, 1609-1610, 1614-1615, 1620-1621, 1625-1626, 1736-1737, 1743-1744, 1750-1752, 1754-1755, 

1849-1850, 1853-1854, 1858-1859, 1996-1997, 2001-2002, 2004-2005, 2009-2010, 2013-2014, 2017-2018, 

2022-2023, 2026-2027, 2108-2109, 2111-2112, 2115-2116, 2119-2120, 2123-2124, 2128-2129, 2132-2133. 

2207-2208, 2212-2213, 2215-2216, 2219-2220, 2223-2224, 2227-2228, 2232-2233, 2306-2307, 2311-2312, 

2314-2315, 2318-2319, 2322-2323, 2326-2327, 2331-2332, 2335-2336. 
4 SE ROA at 605-617, 634-635, 652-653, 669-670. 687-688, 705-706, 723-724, 739-740. 
5 SE ROA at 5-426. 
6 SE ROA at 430-579. 
7 SE ROA at 5-426, 430-579. 
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In support of its applications for extension of time, Intermountain submitted its 

expenditures for the year 2015.8  Additionally, Intermountain submitted a response to 

SPI’s objections to its applications for extensions of time, which included a sworn affidavit 

submitted under penalty of perjury by Robert W. Marshall.9  In its response to SPI’s 

objections, Intermountain responded to SPI’s contentions that noted that the Truckee 

Meadows Water Authority’s (TMWA) 2010-2030 Water Resources Plan (Plan), dated 

December 2009, was mischaracterized by SPI with respect to Intermountain’s project; 

rather, the Plan specifically noted that water importation projects (such as 

Intermountain’s), which may bring the water resources to the Truckee Meadows, may be 

considered by TMWA for integration into its water resource supply and “would accept will 

serve commitments against these supplies before other supplies are fully allocated.”10 

The State Engineer, in considering SPI’s objections noted that the objection 

“generally re-raises the same legal arguments and cites the same evidence asserted 

against Intermountain’s 2015 applications for extensions of time, with the exception of 

the planning documents.”11  The State Engineer fully considered all of the evidence 

submitted by Intermountain in support of its applications for extensions of time and 

found that substantial evidence existed supporting the granting of those applications.12 

III. STANDARD OF REVIEW 

NRS 533.450 provides for judicial review of orders and decisions of the State 

Engineer made under NRS 533.270 through NRS 533.445 (setting forth the statutory 

procedure for appropriation).  Under this statute, “[t]he decision of the State Engineer is 

prima facia correct, and the burden of proof is upon the party attacking the same.”13  

Decisions of the State Engineer are entitled to deference both as to their factual basis and 

their legal conclusions.14 

                                            
8 SE ROA at 587-602. 
9 SE ROA at 607-615. 
10 SE ROA at 607.  See also SE ROA at 128. 
11 SE ROA at 742. 
12 SE ROA at 636-642. 
13 NRS 533.450(10). 
14 Id. 
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The Court’s review under NRS 533.450 is limited to a determination of whether the 

State Engineer’s decision is supported by substantial evidence.15  Substantial evidence is 

“that which a reasonable mind might accept as adequate to support a conclusion.”16  Thus, 

in evaluating the present matter, this Court may not “pass upon the credibility of the 

witness nor reweigh the evidence.”17 

Decisions of the State Engineer are entitled not only to deference with respect to 

factual determinations, but also with respect to legal conclusions.  The Nevada Supreme 

Court has explained that “an agency charged with the duty of administering an act is 

impliedly clothed with power to construe it as a necessary precedent to administrative 

action,” and therefore “great deference should be given to the agency’s interpretation 

when it is within the language of the statute.”18 

Further, this Court is limited to consideration of the documents and records which 

were considered by the State Engineer in rendering his decision.  NRS 533.450(1) states 

that actions to review decisions of the State Engineer are “in the nature of an appeal.”  

The Nevada Supreme Court has interpreted NRS 533.450 to mean that a petitioner does 

not have a right to de novo review or to offer additional evidence at the district court.19  

As a result, the function of the court is to review the evidence on which the State 

Engineer based his decision to ascertain whether the evidence supports the decision, and 

if so, the court is bound to sustain the State Engineer’s decision.20  “[N]either the district 

court nor this court will substitute its judgment for that of the State Engineer:  we will 

not pass upon the credibility of the witnesses nor reweigh the evidence, but limit 

/ / / 

/ / / 

                                            
15 Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262 (1979). 
16 Bacher v. State Engineer, 122 Nev. 1110, 1121, 146 P.3d 793, 800 (2006). 
17 Id. 
18 State v. State Engineer, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988) (citing Clark Co. Sc. Dist. v. 

Local Gov’t, 90 Nev. 332, 446, 530 P.2d 114, 117 (1974)). 
19 Revert, 95 Nev. at 786, 603 P.2d at 264.  See also Kent v. Smith, 62 Nev. 30, 32, 140 P.2d 357, 358 

(1943) (a court may construe a prior judgment, but cannot properly consider extrinsic evidence). 
20 State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985). 
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ourselves to a determination of whether substantial evidence in the record supports the 

State Engineer’s decision.”21 

IV. ARGUMENT 

The State Engineer is afforded discretion in determining whether to grant an 

application to extend the time to complete the works of diversion or to apply appropriated 

waters to a beneficial use.22  In evaluating whether Intermountain’s applications for 

extensions of time were supported by good cause, the State Engineer considered the 

objections of SPI as well as the materials submitted by Intermountain supporting their 

applications.23  The State Engineer’s decision to grant Intermountain’s applications 

should be affirmed, as substantial evidence supports his decision and his decision to grant 

the applications is consistent with Nevada water law. 

A. Intermountain’s Applications for Extensions of Time Satisfy the 

Requirements Set Forth in Nevada Law 

In considering an application for extension of time, in addition to considering 

whether the application is timely,24 the State Engineer must determine whether the 

application is accompanied with “proof and evidence of the reasonable diligence with 

which the application is pursuing perfection of the application.”25  Reasonable diligence is 

defined as:  

 
. . . the steady application of effort to perfect the application in a 
reasonably expedient and efficient manner under all facts and 
circumstances.  When a project or integrated system is composed 
of several features, work on one feature of the project or system 
may be considered in finding that reasonable diligence has been 
shown in the development of water rights for all features of the 
entire project or system.26 

Further, since Intermountain’s permits are for municipal use of water, when deciding 

the applications to appropriate water, the State Engineer is required to consider 

                                            
21 State Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991). 
22 NRS 533.380(3) (“. . . the State Engineer may, for good cause shown, grant any number of 

extensions of time . . . .”). 
23 SE ROA at 618-624. 
24 NRS 533.380(3)(a). 
25 NRS 533.380(3)(b). 
26 NRS 533.380(6). 
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five additional factors:  (1) whether good cause exists for not having placed the water to a 

beneficial use; (2) “[t]he number of parcels, commercial or residential units” contained or 

planned for the developed areas expected to be served; (3) whether there were any 

economic conditions which may have affected the ability of Intermountain to place the 

water to the beneficial use; (4) whether there were any delays in the land development 

caused by unanticipated natural conditions; and (5) the time period contemplated for 

project governmental approvals required by law.27   

Before the State Engineer was an affidavit sworn under penalty of perjury by 

Robert W. Marshall, a Manager of Intermountain (Marshall Affidavit), submitted as 

“proof and evidence” of Intermountain’s reasonable diligence.28  The Marshall Affidavit 

described the works which had historically been completed in advancing the project 

toward development.29  Additionally, the Marshall Affidavit stated that Intermountain 

had entered in an option agreement with two engineering and construction firms and that 

in addition to those agreements, and that after extensive negotiations with the water 

company (Utilities, Inc.), Intermountain had reached an agreement for water service in 

northern Washoe County, Nevada.30  Additionally, the Marshall Affidavit identified the 

number of residential units to be served by the project at “nearly 10,000 houses” and 

specified the present status of the housing projects and time period to have agreements 

with those developers.31 

Here, the State Engineer made specific findings that Intermountain had 

sufficiently demonstrated good faith reasonable diligence in advancing the project, thus 

warranting the granting of the extensions of time.32  The State Engineer further 

considered the required elements under NRS 533.380(4).33 

/ / / 

                                            
27 NRS 533.580(4). 
28 SE ROA at 612-15. 
29 SE ROA at 612-13, 
30 SE ROA at 614. 
31 Id. 
32 SE ROA at 638-39. 
33 SE ROA at 641. 
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1. The State Engineer found that, based upon substantial 

evidence, Intermountain had reasonably demonstrated good 

faith and reasonable diligence in perfecting its applications 

Nevada law defines reasonable diligence as the steady application of effort to 

perfect an application in a reasonably expedient and efficient manner.34  The concept of 

reasonable diligence is not a recent concept in Nevada water law.  Rather, the Nevada 

Supreme Court in Ophir Mining Co. v. Carpenter, stated: 

 
Where the right to the use of running water is based upon 
appropriation, and not upon an ownership in the soil, it is the 
generally recognized rule here that priority of appropriation 
gives the superior right.  When any work is necessary to be done 
to complete the appropriation, the law gives the claimant a 
reasonable time within which to do it, and although the 
appropriation is not deemed complete until the actual diversion 
or use of the water, still if such work be prosecuted with 
reasonable diligence, the right relates to the time when the first 
step was taken to secure it.  If, however, the work not be 
prosecuted with diligence, the right does not so relate, but 
generally dates from the time when the work is completed or the 
appropriation is fully perfected.35   

Thus, the State Engineer is required to review the evidence before him to determine 

whether the evidence reflects a “steady application to business of any kind, constant effort 

to accomplish an undertaking.”36 

Contrary to the position which SPI seeks to convince this Court, the Marshall 

Affidavit is not insufficient evidence for the State Engineer to consider.  In fact, SPI offers 

no persuasive authority to support its contention that “it was not ‘reasonable’ for the 

State Engineer to rely on speculation and hearsay to grant the extension.”37  First, the 

State Engineer is not subject to the same legal evidentiary standards which may apply 

before a court of law, such as this Court.38  What this Court may subject to the 

evidentiary rule against hearsay evidence is not imposed upon the State Engineer. 

/ / / 

                                            
34 NRS 533.380(6). 
35 4 Nev. 534, 543-33 (1869). 
36 Id. at 546. 
37 See Petitioner Sierra Pacific Industries’ Opening Brief at p. 10. 
38 See, e.g., NAC 533.110, et seq.   
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Second, the State Engineer takes an applicant’s assertions for face value where such 

assertions are made as sworn statements.39 

While the State Engineer acknowledges his obligation to render his decisions based 

upon substantial evidence, the State Engineer cannot adopt SPI’s characterization of the 

law regarding reasonable diligence.  The argument of SPI inferring that the State 

Engineer’s reliance on the Marshall Affidavit circumvented “the fullness and fairness of 

the administrative proceedings” is incongruous.  Rather, unconventionally, SPI pre-filed 

its objections to Intermountain’s applications for extensions of time.40  Even when SPI 

supplemented its objections, that supplement was submitted prior to any filing by 

Intermountain.41  Following the submission of Intermountain’s application, SPI could 

have submitted any arguments against the Marshall Affidavit and evidence provided to 

the State Engineer supporting its applications; yet, SPI did not.  And while there was no 

legal obligation of the State Engineer to even consider SPI’s pre-filed objections, as such 

process is not provided for in the water law, the State Engineer, in affording both 

Intermountain and SPI a fully and fair proceeding, considered SPI’s objections.42  But 

when SPI did not avail itself of an opportunity to respond to Intermountain’s evidence, 

including the Marshall Affidavit, it cannot now assert that somehow the proceedings were 

deficient. 

Further, it is tenuous for SPI to now raise arguments regarding the evidence 

Intermountain introduced, including the Marshall Affidavit, when such arguments were 

not presented to the State Engineer for consideration when the opportunity was available 

to SPI.  The function of the court is to review the evidence on which the State Engineer 

based his decision to ascertain whether the evidence supports the decision, and if so, the 

court is bound to sustain the State Engineer’s decision.43  “[N]either the district court nor 

                                            
39 Applications submitted to the Office of the State Engineer are sworn, notarized statements. 

See, e.g., SE ROA at 605. 
40 SE ROA at 5-426. 
41 SE ROA at 430-579. 
42 SE ROA at 637, n.5. 
43 State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985). 
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this court will substitute its judgment for that of the State Engineer:  we will not pass 

upon the credibility of the witnesses nor reweigh the evidence, but limit ourselves to a 

determination of whether substantial evidence in the record supports the State 

Engineer’s decision.”44  Accordingly, SPI’s arguments should be rejected as not being 

timely presented refuting the Marshall Affidavit. 

The State Engineer considered the evidence before him, which reflected a steady 

application effort by Intermountain to perfect its water rights.  Irrespective of SPI’s 

criticisms of the Marshall Affidavit, the affidavit is a statement with representations 

presented to an administrative agency, made under the penalty of perjury.45  The State 

Engineer has reasonably relied upon the representations made based upon the fact that if 

the statements made by Mr. Marshall, particularly those statements set forth in 

paragraphs 5 through 8 that the State Engineer relied upon in making his findings, are 

untrue would subject Mr. Marshall and Intermountain to significant personal and 

professional consequences.  The basis for SPI’s criticism of Intermountain’s applications is 

that subjectively, SPI does not believe it to be good enough. 

The State Engineer engaged in an extensive analysis finding that Intermountain 

demonstrated good faith and reasonable diligence.46  In evaluating whether 

Intermountain has demonstrated reasonable diligence, the State Engineer looked to 

Colorado case law for guidance, as NRS 533.380(6) was based upon the Colorado 

definition of “reasonable diligence.”47  In making his decision, the State Engineer relied 

upon the Colorado decision in The Subdistrict v. Chevron Shale Oil Co., 986 P.2d 918 

(Colo. 1999).48  Based upon findings of the Colorado Supreme Court, the State Engineer 

considered the numerous factors presented by Intermountain in determining that 

reasonable diligence and good faith existed.49  Specifically, the State Engineer found that 

                                            
44 State Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991). 
45 SE ROA at 612-15. 
46 SE ROA at 637-639. 
47 SE ROA at 638. 
48 Id. 
49 SE ROA at 638-639. 
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Intermountain’s efforts to perfect its water rights paralleled those factors considered by 

the Chevron court.50  Here, Intermountain provided substantial evidence in the form of 

invoices and the Marshall Affidavit demonstrating its numerous activities and financial 

expenditures made in an effort to perfect its water rights.51 

Unlike SPI’s arguments, Chevron is relevant and applicable here and the State 

Engineer’s consideration is not inconsistent with the law.  Unlike Nevada, the Colorado 

Legislature established a separate judicial branch exclusively for the purpose of 

administering Colorado water law.52  In Colorado, which is unlike Nevada, all 

applications are filed with the water court and administered under the supervision of the 

water court.53  Thus, SPI’s criticism of the State Engineer’s consideration of the various 

factors regarding Intermountain’s reasonable diligence under NRS 533.380(6) compared 

to the Colorado system in Chevron is disingenuous.  Nevada law does not impose a duty 

upon the State Engineer to “test the reliability or accuracy” of Intermountain’s evidence.  

While the Nevada Supreme Court has found that “mere statements” without more is 

insufficient to demonstrate reasonable diligence,54 here, Intermountain has, since the 

granting of its applications to appropriate water, provided the State Engineer with 

evidence of its incremental efforts to perfect its water rights.  The State Engineer has 

taken into consideration the history of Intermountain’s efforts to develop its water, and 

the consideration of the totality of the evidence is sufficient to support the State 

Engineer’s decision. 

2. The State Engineer considered the relevant elements of 

NRS 533.380(4) and the evidence put forth by Intermountain 

supporting the grant of applications of extension of time 

The State Engineer fulfilled his duty to consider the relevant elements under 

NRS 533.380(4).  However, SPI places emphasis upon the wrong word contained within 

                                            
50 SE ROA at 639. 
51 SE ROA at 606-617. 
52 The Colorado Water Rights Determination and Administration Act of 1969. 
53 See Colorado Revised Statutes (CRS) 37-92-101, et seq. 
54 Desert Irr. Ltd. v. State, 113 Nev. 1049, 1057 (1997). 
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NRS 533.380(4).  The State Engineer does not dispute that he is required to consider the 

factors set forth within subsection 4; however, the State Engineer is only required to 

consider those factors.55  Here, SPI attempts to impose an obligation upon the State 

Engineer that is not present within the statute, a submission of affirmative proof of each 

factor.  However, the statute requires the State Engineer to consider the factors, which 

he did. 

The State Engineer considered the Marshall Affidavit, which described the work 

that had historically been completed in advancing the project toward development, as 

well as other details regarding the number of residential units, the status of the housing 

projects and the anticipated time periods for agreements and the status of governmental 

review.56  Further, the State Engineer considered SPI’s arguments and evidence that 

there was no municipal demand by TMWA or in Lemon Valley to support Intermountain’s 

project.57  The State Engineer noted that while it was clear TMWA had not committed to 

pursuing Intermountain’s project, the 2010-20130 Water Resources Plan and draft 

TMWA Draft Plan for 2016-20135 specifically reference Intermountain’s project.58  

Additionally, the Marshall Affidavit stated that Intermountain had entered in an 

option agreement with two engineering and construction firms.59  Additionally, to those 

agreements, the Marshall Affidavit states that after extensive negotiations with Utilities, 

Inc., Intermountain had reached an agreement with the company for the purpose of water 

service in northern Washoe County, Nevada.60  Additionally, the Marshall Affidavit 

identified the number of residential units to be served by the project at “nearly 10,000 

houses” and specified the present status of the housing projects and time period to have 

/ / / 

/ / / 

                                            
55 NRS 533.380(4). 
56 SE ROA at 612-13. 
57 SE ROA at 641-642. 
58 SE ROA at 128, 607, 641. 
59 SE ROA at 614. 
60 Id. 
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agreements with those developers.61  Further, the State Engineer considered additional 

factors relating to Intermountain’s project.62 

Finally, SPI’s argument that the economic downturn is inappropriately considered 

by the State Engineer in granting Intermountain’s applications is misguided.  While 

certainly the evidence reflects a recent modest economic resurgence, if one were to take 

SPI’s argument at face value, one would be required to dismiss the sequencing of the 

recovery and where that recovery has occurred.  However, the State Engineer did consider 

the economic conditions over the history of the Intermountain project as required under 

NRS 533.380(4), and found that Intermountain’s efforts, as a whole, have been 

reasonable.63 

Thus, based upon the State Engineer’s consideration of the totality of the factors 

within NRS 533.380(4) and the evidence before him, the State Engineer concluded that 

substantial evidence supported his finding to grant Intermountain’s applications. 

3. The State Engineer’s granting of Intermountain’s applications 

for extensions of time is not in violation of the Anti-

Speculation Doctrine 

The anti-speculation doctrine historically extends to only new appropriations of 

water.64  Where an appropriator had “nothing more than an intent to sell the right at an 

unknown time in the future for profit” when seeking new water right, such applications 

were subject to a doctrine precluding speculation.65  At least in Colorado, the application 

of the anti-speculation doctrine has been expanded.66,67  A holder of a water right may 

become subject to the anti-speculation doctrine if that right, or a portion of the right, 

becomes speculative over time.68 

                                            
61 Id. 
62 Id. 
63 SE ROA at 639 at n.9. 
64 See Colorado River Water Conservation Dist. v. Vidler Tunnel Water Co., 594 P.2d 566, 568 (1979). 
65 Municipal Subdistrict, Northern Colorado Water Conservation Dist. v. Oxy USA, Inc., 990 P.2d 

701, 709 (1999).  See also Batcher v. State Engineer, 146 Nev. 1110, 1119-20 (2006). 
66 Municipal Subdistrict, Northern Colorado Water Conservation Dist., 990 P.2d at 709. 
67

 Nevada courts have not affirmatively extended the anti-speculation doctrine beyond the appropriation of water. 
68 Id. 
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While, SPI’s focus is on the state of Intermountain’s efforts to perfect its water 

rights during the previous year, the State Engineer considers the totality of the 

circumstances and history relating to Intermountain’s project in determining whether the 

anti-speculation doctrine is applicable to Intermountain’s applications for extensions of 

time.69  SPI’s argument is focused on a single comment in the legislative history by 

Assemblywoman Vivian L. Freeman who stated:  “. . . the bill will give the [S]tate 

[E]ngineer additional tools to prevent any speculation on water.”70  However, the State 

Engineer found, when considering SPI’s arguments in opposition to Intermountain’s 

applications, which is the same asserted before this Court, “the inclusion of the provision 

codified as NRS 533.370(c)(1), makes it less clear which provisions legislators were 

referring to in the discussion concerning speculation.”71  Moreover, SPI’s argument 

completely ignores a critical component of the discussion and analysis with respect to 

“speculation” where Senator Mark A. James stated in relevant part: 

 
I really get concerned when we try to say that we should 
discourage all speculation in water rights.  I think it’s kind of, 
you know, if it’s real property that you’re dealing with you call it 
investment.  If somebody then tries to do the same thing, 
investing in water rights, you call it speculation and now it’s 
suddenly nefarious.  In my experience I have run into very few 
people where that’s the situation, but the people who need to use 
these things, they’re trying to hold water rights so that they can 
develop a project that takes many years, over several phases to 
develop . . .  I think it’s very dangerous for us to consider all 
types of holding on to a permit before it ripens into a certificate, 
consider that speculation and try to prevent that from 
occurring.72 

In response to Senator James’ concern, then State Engineer Mike Turnipseed agreed, 

noting that the bill provided that “. . . work on one feature of the project or system may be 

considered in finding that reasonable diligence has been shown in the development of 

water rights for all features of the entire project or system.”73 

/ / / 

                                            
69 SE ROA at 639-640. 
70 SE ROA at 406. 
71 SE ROA at 640, n.12. 
72 SE ROA at 407. 
73 SE ROA at 407-08; NRS 533.380(6). 
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Here, the State Engineer rejected SPI’s reliance on prior decisions of the State 

Engineer involving the anti-speculation doctrine, finding that those decisions were not 

persuasive as they related to new appropriations as examined under NRS 533.370, and 

that the State Engineer is not bound by stare decisis.74  And while the State Engineer 

rejected Intermountain’s argument that the anti-speculation doctrine only applies to new 

appropriations, the State Engineer did not find that the anti-speculation doctrine was 

applicable to Intermountain’s 2016 applications for extensions of time.  Rather, the State 

Engineer considered SPI’s arguments, that Intermountain’s applications for extensions of 

time were contrary to the findings in Bacher v. State Engineer, 122, Nev. 1110 (2006), and 

ultimately rejected those arguments.75 

In evaluating Intermountain’s applications for extensions of time within the 

context of the Bacher decision, the State Engineer found that Intermountain’s 

applications to appropriate water were granted prior to the Bacher decision.76  The State 

Engineer declined to retroactively apply Bacher’s “formal contract or agency relationship 

requirement” in a historic review of Intermountain’s permits.77  Instead the State 

Engineer considered the present, and historic, circumstances relating to Intermountain’s 

applications for extensions of time, specifically finding that based upon the Marshall 

Affidavit, Intermountain had “secured agreements with engineering and construction 

firms, Utilities, Inc., and developers.”78  Thus, based upon substantial evidence before 

him, the State Engineer determined that SPI’s argument that Intermountain’s 

applications for extensions of time were “speculative” were not meritorious; rather, the 

sworn Marshal Affidavit “affirms that contractual agreements have been secured.”79 

/ / / 

/ / / 

                                            
74 SE ROA at 639-640.  See also Motor Cargo v. Pub. Serv. Comm’n, 108 Nev. 335, 337 (1992) (State 

agencies are not bound by stare decisis). 
75 SE ROA at 640. 
76 Id. 
77 Id. 
78 Id. 
79 Id. 
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Finally, the State Engineer’s finding that an attempt to sell the water project by 

Intermountain does not violate the anti-speculation doctrine.80  The State Engineer 

considered SPI’s arguments in the context of the law as discussed by the Nevada Supreme 

Court in Adaven Management, Inc. v. Mountain Falls Acquisition Corp., 124 Nev. 770, 

191 P.3d 1189 (2008).81  In Adaven, in considering the anti-speculation doctrine adopted 

in the Bacher case, the Nevada Supreme Court clarified that speculation as to a new 

water right applicant’s ability to place water to a beneficial use compared to an existing 

water rights holder’s ability to transfer the ownership of a water right.82  The State 

Engineer found this distinction to be significant and to not preclude Intermountain’s 

ability to sell its water rights subsequent to obtaining the water rights permits under the 

law as it existed at the permits were granted.83 

The error in SPI’s argument against Intermountain’s potential sale of their water 

rights project is two-fold.  First, it presupposes that at the time Intermountain’s 

applications to appropriate water were granted, the State Engineer’s action was in 

violation of established law at that time.84  However, the grant of Intermountain’s 

applications for new appropriations of water was done in conformity with Nevada law as 

it existed at the time the applications were granted, and the time to challenge the 

issuance of Intermountain’s permits has long since expired.  Thus, it is not subject to 

dispute or challenge that Intermountain’s permits conform to the requirements of Nevada 

water law, and the only challenge SPI may assert is regarding the applications for 

extension of time. 

Here, Intermountain’s applications for extensions of time do demonstrate that the 

company is making measureable steps toward perfecting its water rights.85  And, Nevada 

law allows a permittee to find an alternative use of its water where the originally 

                                            
80 Id. 
81 Id. 
82 Adavan, 124 Nev. at 777. 
83 SE ROA at 640-641. 
84 See Opening Brief at pp. 19-20. 
85 SE ROA at 605-624. 
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intended project may not be realized.  The Nevada Supreme Court in Pyramid Lake 

Paiute Tribe of Indians v. Ricci, 126 Nev. Adv. Op. 48, 245 P.3d 1145 (2010), found that 

the State Engineer did not err when granting applications to change the point of use for 

existing groundwater permits.  In that decision, the water right holder, Nevada Land and 

Resource Company (NLRC), had secured groundwater permits for the temporary use of 

water in a mining and milling project.86  However, the mining and milling project was 

unfruitful, and during an approximate 20-year period of time, the water rights were 

maintained in good standing using the application for extension of time process.87  

Ultimately, NLRC sought to change the permitted use from mining and milling to 

industrial power generation purposes and from a temporary to permanent use.88  Though 

the NLRC’s anticipated power plant project was cancelled, and the water rights were 

later negotiated for use by the City of Fernley, the court did not find there to be a 

violation of the anti-speculation doctrine.89  Thus, Pyramid Lake Paiute Tribe of Indians 

v. Ricci, which was decided four years after Bacher, did not assert any contention that the 

maintenance of the water rights by NLRC in good standing for nearly 20 years while 

seeking a buyer for its groundwater source was a violation of the anti-speculation 

doctrine.90 

The project which Intermountain’s water rights have been intended to benefit is 

the same as the time it sought its applications for new appropriations of water.  However, 

Intermountain has commenced looking for other entities which may be better suited to 

fully develop the project and ultimately place the water to its intended beneficial use.  

Whether Intermountain ultimately sells the totality of its project, or sells an interest in 

the project, is not of the State Engineer’s concern; rather, the concern the Nevada 

Legislature has charged the State Engineer with is first determining whether 

Intermountain has, in good faith, demonstrated a steady application of effort to perfect its 

                                            
86 Pyramid Lake Paiute Tribe of Indians, 245 P.3d at 1146. 
87 Id. 
88 Id. 
89 Id. at n.1. 
90 Id. 
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water rights, and second, since this is a municipal project, considering the factors set 

forth in 533.380(4).  Here, the State Engineer has performed his legal duties in evaluating 

Intermountain’s applications for extensions of time.  The State Engineer considered all 

relevant factors contained within NRS 533.380, and based upon the substantial evidence 

before him, determined that there was not violation of the anti-speculation doctrine.91 

B. Consideration of Sierra Pacific Industries’ Pending Water Rights 

Applications Must Not be Considered as They are Irrelevant and 

Improperly Presented to the Court 

The relevance of SPI’s pending applications is simply that they are not relevant.  

As the Court found in SPI’s prior challenge to the State Engineer’s granting of 

Intermountain’s applications for extensions of time: 

 
SPI’s need for water in Dry Valley is not relevant to the State 
Engineer’s determination under NRS 533.380 and the statute 
does not indicate that the State Engineer should consider them 
as part of Intermountain’s applications for extensions of time.  
Accordingly, the State Engineer did not err by not considering 
SPI’s need for water.92 
 

The State Engineer reasonably and appropriately declined to consider SPI’s pending 

applications when deciding whether to grant Intermountain’s applications for extensions 

of time.93  Just as the State Engineer and the District Court have found, there is no basis 

within NRS 533.380 to consider any pending applications when determining whether an 

application for extension of time to perfect an existing water right.94,95 

V. CONCLUSION 

Substantial evidence supports the decision of the State Engineer to grant 

Intermountain’s applications for extensions of time.  SPI has failed to demonstrate 

the State Engineer’s decision is legally erroneous.  Accordingly, the State Engineer 

                                            
91 SE ROA at 639-641. 
92 SE ROA at 568. 
93 SE ROA at 642. 
94 SE ROA at 586, 642. 
95 See also United States v. State Eng’r., 117 Nev. 585, 591-592, 27 P.3d 51, 55 (2001) (Nevada water 

law is strictly based upon the doctrine of prior appropriation, first in time is the first in right). 
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respectfully requests the Court affirm the State Engineer’s decision granting 

Intermountain’s applications for extensions of time. 

AFFIRMATION 

The undersigned does hereby affirm that the preceding Respondent State 

Engineer’s Answering Brief does not contain the social security number of any person. 

DATED this 28th day of November, 2016. 

 
 ADAM PAUL LAXALT 
 Attorney General 
 
 By: /s/ Micheline N. Fairbank  
 MICHELINE N. FAIRBANK 
 Senior Deputy Attorney General 
 

CERTIFICATE OF SERVICE 

 I certify that I am an employee of the State of Nevada, Office of the Attorney 

General, and that on this 28th day of November, 2016, I served a true and correct copy of 

the foregoing RESPONDENT STATE ENGINEER’S ANSWERING BRIEF, by electronic 

filing to: 

 
DEBBIE LEONARD, ESQ. 
Email:  dleonard@mcdonaldcarano.com  
Counsel for Sierra Pacific Industries 
 
RICHARD L. ELMORE, ESQ. 
Email:  relmore@rlepc.com  
Counsel for Intermountain Water Supply, Inc. 

 
 
 /s/ Dorene A. Wright  
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INTRODUCTION 

Neither the State Engineer nor Intermountain points to substantial evidence that 

Intermountain intends to put its water permits to beneficial use in their proposed place of use or 

has otherwise satisfied the legal requirements for an extension.  In the absence of substantial 

evidence, Intermountain and the State Engineer resort to groundless procedural arguments that, 

based upon basic principles of equity and due process, must be rejected.  Because Intermountain 

has failed to meet the statutory standard and engages in water speculation, SPI respectfully asks 

that its petition for judicial review be granted.    

ARGUMENT 

A. Respondents’ Inequitable Conduct Bars Application Of The Waiver Doctrine 
  

1. The State Engineer Must Be Estopped From Arguing “Waiver” Where He Failed To 
Serve Or Require Intermountain To Serve SPI With Intermountain’s Extension 
Request 
 
To the extent the State Engineer contends that SPI’s arguments should be disregarded 

because SPI purportedly “did not avail itself of the opportunity to respond to Intermountain’s 

evidence” (SEAB 8:15-9:5), the Court should apply equitable estoppel to prevent the State 

Engineer from benefitting from his inequitable conduct.  “Equitable estoppel functions to prevent 

the assertion of legal rights that in equity and good conscience should not be available due to a 

party’s conduct.”  In re Harrison Living Trust, 121 Nev. 217, 223, 112 P.3d 1058, 1061-62 

(2005) (quotation omitted).  For equitable estoppel to apply, 

(1) the party to be estopped must be apprised of the true facts; (2) he must intend 
that his conduct shall be acted upon, or must so act that the party asserting 
estoppel has the right to believe it was so intended; (3) the party asserting the 
estoppel must be ignorant of the true state of facts; (4) he must have relied to his 
detriment on the conduct of the party to be estopped.  Id. 
 

“[A] party will not be heard to complain on appeal of errors which he himself induced or 

provoked…the opposite party to commit....[I]t is sufficient that the party who on appeal 

complains of the error has contributed to it.” Pearson v. Pearson, 110 Nev. 293, 297, 871 P.2d 

343, 345 (1994) (quoting 5 Am.Jur.2d Appeal and Error § 713 (1962)).  Also, a public agency 

cannot benefit in court from having given misleading information to a party during the 

administrative proceeding.  S. Cal. Edison v. First Jud. Dist. Ct., 127 Nev. 276, 286, 255 P.3d 
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231, 237 (2011).  Here, the facts show that the State Engineer provided misleading information to 

SPI and failed to require Intermountain to serve SPI with its extension request, such that equitable 

estoppel should apply.   

On June 11, 2015, Kristen Geddes, Chief of the Hearings Section of the Nevada Division 

of Water Resources (“DWR”) provided a copy of DWR’s “Request for Correspondence and 

Change of Address” form to SPI’s attorney.  Ex. 1.1  Ms. Geddes stated: “[A]ttached is the form 

to request that you be included on correspondence for any permit that you identify by number.”  

Ex. 1 (emphasis added).  On June 17, 2015, SPI’s counsel mailed the completed form to DWR, 

checking the box that said: “Please add my name to the mailing list and send copies of all 

correspondence to the address below.”  Ex. 2 (emphasis added).  SPI’s counsel included her 

physical and email addresses, indicating a preference to receive correspondence by email.  Id.  

Enclosed with the form was a list of 18 permit numbers held by Intermountain.  Id.   

Because Intermountain’s 2015 extensions were set to expire starting in December 2015, 

on December 2, 2015, SPI filed an objection to the State Engineer granting any further 

extensions.2  (ROA 5-426).   On December 3, 2015, Ms. Geddes sent SPI’s counsel a letter 

requesting that the objection be served on Intermountain.  Ex. 3.  SPI’s counsel sent a responding 

letter on December 9, 2015 confirming that the objection had been personally served on 

Intermountain’s counsel and enclosing the certificate of service.  Ex. 4.   

On February 19, 2016, SPI’s counsel received an email from Sean Christensen of DWR 

enclosing a copy of the final notice letter for some of Intermountain’s permits, which stated: 

                                            

1 All exhibit numbers refer to the exhibits to SPI’s Motion to Supplement the Record, or in the 
Alternative, to Take Judicial Notice that is filed concurrently herewith.  Supplementation of the 
record is warranted as this correspondence to and from the State Engineer’s office is a matter of 
public record, part of the State Engineer’s files relating to Intermountain’s permits and shows the 
failure to serve SPI.  See Oregon Nat. Desert Ass’n v. Cain, 17 F. Supp. 3d 1037, 1048 (D. Or. 
2014) (quoting Thompson v. U.S. Dep’t of Labor, 885 F.2d 551, 555 (9th Cir.1989) for the 
proposition that the “whole record is not just what the agency submitted as the administrative 
record but also includes ‘all documents and materials directly or indirectly considered by agency 
decision-makers and includes evidence contrary to the agency’s position.’”).  Alternatively, SPI 
requests that the Court take judicial notice of these documents.  See NRS 47.130. 
2 The previous year, because Intermountain had filed only form extension requests without any 
supporting documentation, the State Engineer had requested that Intermountain file supplemental 
information to address the points made in SPI’s objection but did not give SPI an opportunity to 
respond.  (E.g. ROA 942, 1759-60).   
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Also I noticed that we received a request for correspondence form from you on 
June 17, 2015.  You did check the box on this form to receive correspondence by 
email but we do need the Consent to Electronic Delivery of Documents form to be 
completed by you in order for you to receive correspondence by email.  Ex. 5.   
 

That same day, SPI’s counsel emailed back the completed consent form.  See Ex. 6. 

 Thereafter, the next correspondence SPI’s counsel received from DWR was on June 1, 

2016, which was an email from Juanita Mordhost of DWR enclosing the State Engineer’s June 1, 

2016 Decision.  Ex. 7.  The June 1, 2016 Decision referenced an extension request and affidavit 

of Robert Marshall that Intermountain purportedly submitted on March 8, 2016 but that SPI never 

received from either the State Engineer or from Intermountain.  Ex. 7.   

Having not been served with Intermountain’s extension request, SPI’s counsel contacted 

DWR to request a copy.  Ms. Geddes emailed SPI’s counsel on June 6, 2016 with the extension 

request filed by Intermountain.  Ex. 8.  In response, SPI’s counsel wrote: 

I was under the impression that, having signed up for electronic notifications for 
the Intermountain permits, that I was going to be served with any filings and 
submissions that pertained to those permits.  Was I incorrect in my 
understanding?  Ex. 8.   
 

Receiving no response, SPI’s counsel inquired again: 

I am following up on my email below.  Can you tell me why I was not served 
with the filings and submissions related to Intermountain’s permits, as I had 
requested?  Was there something else I needed to do to ensure I would be served?  
Ex. 8.   
 

Ms. Geddes responded: 

I think there was a miscommunication about the purpose of our electronic service 
notice.  The request for electronic service our office uses applies to 
correspondence and rulings that our office generates allowing us to serve parties 
by e-mail rather than physical mailing.  We do not notice any party, applicant or 
protestant, of the filing of third party documents (i.e., like an extension).  One 
limited exception is that we are required by statute to notice an applicant of the 
filing of a protest against a new or change application (NRS 533.365(3)).   
 
There is no authority for, or against, the filing an objection against an extension 
request, so this office has permitted them to be filed, although it is rare.  For SPI’s 
objection last year, this office followed a process similar to 533.365 and notified 
Intermountain of SPI’s objection and requested a response.  This year, we 
requested SPI serve Intermountain with the objection directly, it having been filed 
prior to the extension requests.  Thereafter the extensions were filed according to 
the deadline set by last year’s approval letter.   
 
Hopefully this clarifies our electronic service process, let me know if you have 
any additional questions.  Ex. 8. 
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There is nothing in either of DWR’s forms submitted by SPI’s counsel that limited the 

notifications only to correspondence generated by the State Engineer.  See Exs. 2 and 6.  To the 

contrary, the Request for Correspondence form specifically states that it would result in service of 

“all correspondence” related to the permits identified by the requesting party.  Ex. 2.   

This is the precise circumstance in which estoppel should apply: the State Engineer was 

apprised of the true fact that its form stated “all correspondence” would be served on the party 

submitting the form; SPI had the right to believe that the State Engineer intended for those who 

signed up to receive correspondence related to a permit would receive “all correspondence”; SPI 

could not have known that the form that said “all correspondence” only meant correspondence 

generated by DWR; and to the extent the State Engineer and Intermountain now base their 

arguments on the fact that SPI did not respond to the evidence and arguments presented in 

Intermountain’s extension requests, SPI relied to its detriment.  See In re Harrison Living Trust, 

121 Nev. at 223, 112 P.3d at 1062. 

Moreover, although the State Engineer required SPI to serve Intermountain with its 

objection (Ex. 3), the State Engineer never required that Intermountain serve its extension request 

on SPI, even though both the State Engineer and Intermountain acknowledged that SPI’s 

objection was already on file at that time.  (ROA 606, 619).  There is no certificate of service on 

Intermountain’s document.  (ROA 605-617).  Chapter 533 does not provide a formal protest 

procedure for extension requests.  In the absence of a formal procedure, and knowing that SPI had 

filed an objection, basic notions of due process and fair play warranted that the State Engineer 

and/or Intermountain serve SPI.  Having failed to do so, they should be estopped from raising a 

waiver argument now. 

2. Intermountain’s Failure To Serve SPI Constitutes Unclean Hands That 
Precludes It From Arguing Waiver  
  

The doctrine of unclean hands bars Intermountain from seeking denial of SPI’s petition 

for judicial review based on waiver.   

The doctrine of unclean hands derives from the equitable maxim that ‘he who 
comes into equity must come with clean hands.’ The doctrine bars relief to a party 
who has engaged in improper conduct in the matter in which that party is seeking 
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relief.  Truck Ins. Exch. v. Palmer J. Swanson, Inc., 124 Nev. 629, 637-38, 189 
P.3d 656, 662 (2008) (internal quotation omitted). 
 

Waiver is an equitable defense.  McKellar v. McKellar, 110 Nev. 200, 202, 871 P.2d 296, 297 

(1994).  “In seeking equity, a party is required to do equity.”  Overhead Door Co. of Reno v. 

Overhead Door Corp., 103 Nev. 126, 127, 734 P.2d 1233, 1235 (1987).  Here, because 

Intermountain did not serve SPI with Intermountain’s extension request, it is barred from raising 

the equitable defense of waiver.  See id. 

3. The Facts Show SPI’s Intent To Preserve Its Rights, Not Waive Them 

Because SPI took proactive steps to ensure that it lodged its objection before the State 

Engineer considered any further extension requests from SPI, it cannot be deemed to have waived 

any rights.  For waiver to apply, there must be an “intentional relinquishment of a known right.”  

McKellar, 110 Nev. at 202, 871 P.2d at 297.  “If intent is to be inferred from conduct, the conduct 

must clearly indicate the party’s intention.”  Nevada Yellow Cab Corp. v. Eighth Jud. Dist. Ct., 

123 Nev. 44, 49, 152 P.3d 737, 740 (2007).  SPI’s conduct shows its intention to object to the 

granting of any further extensions, not to relinquish any rights.   

4. Waiver Does Not Apply Where NRS 533.450 Allows “Any Person Feeling 
Aggrieved” To Seek Judicial Review, Regardless Of Whether They Participated 
In The Administrative Proceedings 

 
Intermountain’s waiver argument also has no application under NRS 533.450 because 

judicial review can be sought by “any person feeling aggrieved by any order or decision of the 

State Engineer … affecting the person’s interests ….”  NRS 533.450(1) (emphasis added).  This 

language is broadly inclusive and does not require participation in the State Engineer’s 

proceeding in order to seek judicial review.  See id.; see also Howell v. Ricci, 124 Nev. 1222, 

1223, 197 P.3d 1044, 1045 (2008) (holding, “so long as the decision affects a person’s interests 

concerning the rights, and is a final written determination of the issue, it is reviewable”).  This is 

in stark contrast to NRS 233B.130 (1), which requires that in a proceeding subject to the 

Administrative Procedures Act (to which the State Engineer is not subject), a party must be “a 

party of record … in an administrative proceeding” in order to appeal.  See NRS 233B.039.  

/// 
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SPI is an aggrieved person because its applications to appropriate water have been 

protested on the basis that Intermountain’s unexercised permits monopolize the entire perennial 

yield of the Dry Valley Basin.  (ROA159, 162).  According to NRS 533.450(1), the timing of 

SPI’s objection and the manner in which SPI participated in the proceedings before the State 

Engineer does not affect its right to judicial review.  The only authority cited by Intermountain 

does not involve a petition for judicial review under NRS 533.450 and is therefore inapplicable.  

See IMAB 13, citing Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52, 623 P.2d 981, 983 (1981).   

B. Application Of Issue Preclusion Is Contrary To Chapter 533 And Would Violate Nevada 
Public Policy 

 
1. Issue Preclusion Does Not Apply To A New State Engineer Decision Based On 

New And Different Evidence 
 

Intermountain cannot hang its hat on issue preclusion because the 2016 extensions are 

based on new evidence, new findings, new analysis and new legal conclusions different from the 

June 4, 2015 Decision.  As Intermountain readily acknowledges, for issue preclusion to apply, the 

issue decided in a previous proceeding must be identical to the one presented in the current 

action.  IMAB 14, citing Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 194 P.3d 709 (2008); 

see also Britton v. City of N. Las Vegas, 106 Nev. 690, 693, 799 P.2d 568, 570 (1990) (stating 

elements of administrative res judicata).   The record here shows that the issues decided in 2016 

are not the same as in 2015: Intermountain offered new evidence and argument to support the 

2016 extensions, and the State Engineer reviewed that new information and argument, engaged in 

new analysis and reached new conclusions.  (Compare ROA 618-624 to 1515-1518).  Indeed, the 

district judge who reviewed the June 1, 2015 Decision specifically anticipated that challenges to 

future extensions would be forthcoming.  (ROA 2404).  Where the 2015 and 2016 extensions 

involved different time periods, different facts and different arguments, issue preclusion does not 

apply.  See Gross v. Schweiker, 577 F. Supp. 887, 889-90 (M.D. Ga. 1984). 

This is also clear from Chapter 533’s statutory scheme.  For every new extension 

requested, the Legislature requires the permit holder to prove anew its intent to perfect the 

permits.  NRS 533.380(3).   To that end, each year, the permit holder must ensure that the new 

extension application is “[a]ccompanied by proof and evidence of the reasonable diligence with 
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which the applicant is pursuing the perfection of the application.”  NRS 533.380(3)(b).  The State 

Engineer then must undergo a new analysis as to whether the evidence submitted with that 

specific application satisfies the statutory requirements for an extension and otherwise complies 

with the law.  NRS 533.380(3)-(4).  Where the Court’s task is to decide whether the State 

Engineer’s June 1, 2016 Decision was supported by substantial evidence, the Court’s 2015 review 

of the State Engineer’s June 4, 2015 Decision cannot have preclusive effect. 

Additionally, applying the doctrine of issue preclusion would render meaningless NRS 

533.450(1), which allows for judicial review of “any order or decision of the State Engineer.”  

(emphasis added).  “[C]ourts must construe statutes to give meaning to all of their parts and 

language, and this court will read each sentence, phrase, and word to render it meaningful within 

the context of the purpose of the legislation.”  Coast Hotels & Casinos, Inc. v. Nev. State Labor 

Comm’n, 117 Nev. 835, 841, 34 P.3d 546, 550 (2001).  Depriving SPI of the ability to seek full 

judicial review every time the State Engineer grants a new extension runs afoul the language of 

NRS 533.450. 

2. Public Policy Requires That SPI Be Allowed To Seek Judicial Review From 
Every Decision Of The State Engineer 

 

The application of issue preclusion here would violate Nevada public policy.  “Both 

administrative res judicata and administrative collateral estoppel are qualified or rejected when 

their application would contravene an overriding public policy or result in manifest injustice.”  

Martin v. Donovan, 731 F.2d 1415, 1416 (9th Cir. 1984); see also Britton, 106 Nev. at 692, 799 

P.2d at 569 (noting that there are public policy exceptions to administrative res judicata); 

Campbell v. State, Dep’t of Tax., 108 Nev. 215, 217, 827 P.2d 833, 835 (1992) (declining to 

apply administrative res judicata for fairness reasons).3  “[A]dministrative res judicata is applied 

more circumspectly than its judicial counterpart, taking into account (1) the subject matter 

decided by the administrative agency, (2) the purpose of the administrative proceeding, and (3) 

the reasons for the later proceeding.”  Ziesch v. Workforce Safety & Ins., 713 N.W.2d 525, 530 

                                            

3 A public agency also cannot benefit from its misleading statements to argue that preclusion 
doctrines should apply.  See S. Cal. Edison, 127 Nev. at 286 n.5, 255 P.3d at 237 n.5. 
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(N.D. 2006).  “The purpose of administrative res judicata is to preserve scarce administrative 

resources and avoid wasteful expense and delay.”  Id. 

Here, if the Court were to accept Intermountain’s issue preclusion argument, it would 

foreclose judicial oversight of the State Engineer’s annual extensions.  By allowing for judicial 

review of every State Engineer decision and order, and setting the maximum extension length that 

the State Engineer could grant, the Legislature intended for each extension to be reviewable.  See 

NRS 533.380(3)-(5); NRS 533.450(1).  As a matter of law, therefore, judicial review of every 

subsequent extension granted by the State Engineer is not “wasteful” to warrant the application of 

issue preclusion.  See Ziesch, 713 N.W.2d at 530.  If Intermountain’s position were accepted, 

once the State Engineer grants one extension, no subsequent extensions could be reviewed by a 

court.  That is contrary to the law.  See NRS 533.450. 

Second, the Supreme Court adopted the administrative res judicata doctrine in Nevada due 

to “the similarities in issues facing both judicial and quasi-judicial officers” who preside over 

administrative hearings.  Britton, 106 Nev. at 690, 799 P.2d at 569.  This presumes that a full and 

fair administrative hearing occurred with all requisite due process rights.  See id.  “An action 

taken by an administrative agency to grant or deny a benefit is not an adjudicated action unless 

the agency has made its decision using procedures substantially similar to those employed by the 

courts.”  Delamater v. Schweiker, 721 F.2d 50, 53 (2d Cir. 1983), citing Restatement, § 83 

comment b.  No such hearing or procedures occurred here.  The State Engineer did not hold an 

administrative hearing, subject Marshall to cross examination for the 2015 or 2016 extensions or 

even serve SPI with Intermountain’s extension requests.  As a result, there are no grounds to 

apply issue preclusion.  See id. 

C. The Law Of The Case Doctrine Does Not Extend To This New And Different Case 
 

Because this petition for judicial review from the June 1, 2016 Decision is a distinct case 

from its petition for judicial review from the June 4, 2015 Decision, and no rule of law was stated 

by an appellate court, the law of the case doctrine does not apply.  “[W]hen an appellate court 

states a principle or rule of law necessary to a decision, the principle or rule becomes the law of 

the case and must be followed throughout its subsequent progress, both in the lower court and 
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upon subsequent appeal.” Hsu v. Cnty. of Clark, 123 Nev. 625, 629-30, 173 P.3d 724, 728 (2007).  

The law of the case doctrine is not a jurisdictional rule that limits the power of a court.  Id. at 632, 

173 P.3d at 729-30.  Rather, it merely expresses a general practice of courts to decline to reopen 

what has been decided.  Id.  

Although a petition for judicial review is in the nature of an appeal, this court is not an 

appellate court.  And in denying the 2015 petition, the Court did not state a rule of law that could 

apply to subsequent cases.  (ROA 585-586).  There is nothing in the Court’s disposition of SPI’s 

2015 petition for judicial review that prevents the Court from now reviewing the June 4, 2016 

Decision.  See Hsu, 123 Nev. at 632, 173 P.3d at 729-30.  SPI’s objection to the 2016 extensions 

was not part of the record on appeal in the 2015 petition for judicial review.4  See CV15-01257.  

This Court’s decision on SPI’s 2015 petition for judicial review has no bearing on whether the 

factual record now before the Court meets the substantial evidence standard to support the June 1, 

2016 Decision.   

Moreover, the Court has a duty to consider and decide SPI’s petition: in petitions for 

judicial review from the State Engineer’s decisions, “[t]he proceedings in every case must be 

heard by the court, and must be informal and summary …”  NRS 533.450(2) (emphasis added).  

This statement affords the Court no discretion to decline review, and prohibits the Court from 

using a rigid formalistic approach to decide SPI’s petition.  See id.  The law of the case doctrine 

therefore does not apply here.     

D. Neither Intermountain Nor The State Engineer Points To Evidence That Meets The 
Substantial Evidence Standard 

 

The June 1, 2016 Decision must meet the substantial evidence standard whether or not the 

“evidence” before the State Engineer is challenged.  See Bacher v. Office of State Eng’r, 122 Nev. 

1110, 1121, 146 P.3d 793, 800 (2006).  The State Engineer’s and Intermountain’s briefs do not 

                                            

4 Contrary to Intermountain’s argument (IMAB 16:1-5), SPI cannot be prejudiced by the length of 
time it took the Court to hear and decide its 2015 petition for judicial review.  The fact that 
Intermountain’s 2015 extensions expired before the Court decided SPI’s 2015 petition for judicial 
review should not be held against SPI. 
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point to evidence that a reasonable mind would accept as adequate to show that Intermountain is 

exercising reasonable diligence to put the water to beneficial use in the permitted place of use.   

1. The Record Shows, And Intermountain’s Brief Confirms, That Intermountain 
Has No Intent To Put The Water To Beneficial Use But Simply Hopes To Sell 
The Permits For a Profit 
 

Multiple times in its brief, Intermountain contends that SPI has made the “conclusory” 

statement that Intermountain has no intention to put the water to beneficial use.  Yet multiple 

places in the record, Intermountain represented that it has no plans to itself perfect the water 

rights but, instead, is marketing the permits to an as-yet nonexistent buyer who would develop the 

water.  On its website www.nevadawaterproject.com, Intermountain offers the water rights and 

associated permits for $12,000,000 and states, “It’s ready for implementation.”  (ROA 182).  

According to Intermountain’s marketing materials, “All water rights are secured and permitted by 

the State Engineer of Nevada … Please email us for more information about purchasing.”  (ROA 

183) (emphasis added).   

Based upon this and other evidence in the record, as of the June 1, 2016 Decision and to 

this day Intermountain has made repeated statements that it has no intention to perfect the 

permitted water.  (ROA 182-183, 1764-65, 1790).  To the extent that there are elusive references 

in the Marshall Affidavit to alleged “agreements” (ROA 614), they are unsupported by the record, 

which shows that no buyer exists.  (ROA 182-183, 1764-65, 1790).  As a result, the State 

Engineer’s reliance on unsupported and internally contradictory statements in the Marshall 

Affidavit was unreasonable and does not meet the substantial evidence standard.  See Bacher, 122 

Nev. at 1121, 146 P.3d at 800. 

Notably, although it repeatedly accuses SPI of making “conclusory” statements, not once 

does Intermountain actually assert that it plans to put the water to beneficial use.  (IMAB 23:7, 

23:21).  Rather, Intermountain carefully uses the passive voice to state that it intends for someone 

else to put the water to beneficial use.  See, e.g., IMAB 19:7 (“Intermountain clearly intends for 

its water to be put to beneficial use”).  Moreover, the $2.5 million that Intermountain has 

allegedly spent is not proof that Intermountain itself plans to put the water to beneficial use but 

instead is nothing more than its gamble on a speculative water scheme.    If Intermountain obtains 
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its asking price ($12,000,000) should some buyer ultimately materialize, Intermountain would 

walk away with a $9,500,000 profit.  (ROA 182).   

It is true that nothing prevents Intermountain from selling its water rights because water 

rights are alienable.  What makes Intermountain’s conduct unlawful is that it is holding 

unperfected water rights while speculating on possible future need and lacks any contractual or 

agency relationship with someone who can put the water rights to beneficial use at their proposed 

place of use.  This is classic water speculation.  See Bacher, 122 Nev. at 1119, 146 P.3d at 799.  

The State Engineer erred as a matter of law in concluding otherwise because, by requiring that the 

permit holder exercise reasonable diligence to itself put the water to beneficial use, NRS 533.380 

protects against such speculation. 

For this reason (and others discussed in SPI’s opening brief), the Chevron case does not 

support the June 1, 2016 Decision.  Mun. Subdistrict, N. Colo. Water Conserv. Dist. v. Chevron 

Shale Oil Co., 986 P.2d 918 (Colo. 1999).  The types of activities of which the Chevron court 

approved presumed, based on the evidence presented, that the water rights holder (i.e. Chevron) 

planned to put the water to beneficial use.  Id. at 920.  Intermountain does not.  It wants to sell the 

water rights at a profit to someone else who may or may not put the water to beneficial use.  Until 

the water is put to beneficial use, the permits are conditional.  See Desert Irr., Ltd. v. State, 113 

Nev. 1049, 1059, 944 P.2d 835, 842 (1997).  While they are a “tangible property right” as stated 

by the State Engineer (SEAB 1:20), the water rights are only protected under the law to the extent 

that the permit holder satisfies all statutory requirements.  See NRS 533.380.  Intermountain has 

not done so here. 

2. Without The Actual Agreements Referenced By Marshall, The Marshall 
Affidavit Is Not Substantial Evidence 
 
 

The arguments of Intermountain and the State Engineer beg the question: how can the 

information submitted by Marshall in 2016 meet the substantial evidence standard if, as stated in 

the June 1, 2016 Decision, it will be insufficient in the future?  The State Engineer emphasized in 

the June 1, 2016 Decision that “future extension requests must be accompanied by copies of the 

agreements you indicated in Paragraphs 5, 6, and 7 of your Affidavit that Intermountain has 
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reached with engineering and construction firms, Utilities, Inc., and developers.”  (ROA 624) 

(emphasis in the original).  Oddly, Intermountain points to this language to argue that the June 1, 

2016 Decision meets the substantial evidence standard.  (IMAB 20:13-21, 21:21-22).  If future 

requests will not meet the substantial evidence standard without the alleged agreements, their 

absence from the current record necessarily means the June 1, 2016 Decision is not supported by 

substantial evidence and is thereby deficient.  

Intermountain contends that the State Engineer’s requirement that future requests include 

the alleged agreements constitutes “a safeguard to ensure” the exercise of reasonable diligence.  

(IMAB 20:17-20).  Yet that is exactly what the State Engineer purported to do in the June 4, 2015 

Decision by warning that “further requests for extensions on permits comprising the Project 

will be closely scrutinized to ensure the statutory criteria for granting extensions of time are 

adhered to.  (ROA 948) (emphasis added).  It was this pledge to implement a future “safeguard” 

that prompted the Court to deny SPI’s 2015 petition for judicial review.  (ROA 2404).   

However, neither the State Engineer nor Intermountain points to any close scrutiny in the 

June 1, 2016 Decision because there is none.  Rather, the State Engineer simply accepted 

Marshall’s unsupported hearsay statements at face value, even though they were contrary to other 

representations made by Intermountain.  (ROA 182-183, 1764-65, 1790).  The June 1, 2016 

Decision embodies run-of-the-mill review not the “close scrutiny” promised in the June 4, 2015 

Decision. (ROA 948). 

The fact that the Marshall Affidavit is made under penalty of perjury is immaterial if the 

facts to which the affiant attests do not meet the substantial evidence standard.  See Desert Irr., 

113 Nev. at 1053, 944 P.2d at 838.  While the State Engineer may not be subject to “the same 

legal evidentiary standards which [sic] may apply before a court of law” (SEAB 7:22-23), he 

must support his decisions with substantial evidence.  See Bacher, 122 Nev. at 1121, 146 P.3d at 

800 (2006).  By definition, the substantial evidence standard requires the State Engineer to test 

the reliability and accuracy of the information presented because a reasonable mind would not 

accept speculation, hearsay and internally contradictory statements – whether or not they are 

made under oath – as adequate.  See id.; Desert Irr., 113 Nev. at 1056, 944 P.2d at 840.  There is 
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nothing in the law that authorizes the State Engineer to simply accept an applicant’s assertions at 

“face value” solely because they are sworn, and the State Engineer identifies no statute or case 

law that would deem such blanket acceptance reasonable.  (SEAB 8:1-2). 

3. There Is No Evidence To Satisfy The Required Factors In NRS 533.380(4) 

In his answering brief, the State Engineer contends that because NRS 533.380(4) only 

requires the State Engineer to “consider” the statute’s factors, an applicant for an extension of 

time need not submit “affirmative proof of each factor.”  (SEAB 11:4-6).  The State Engineer’s 

argument is contrary to law: “An abuse of discretion occurs when the record does not contain 

substantial evidence supporting the administrative decision.”  City Plan Dev., Inc. v. Office of 

Labor Comm’r, 121 Nev. 419, 426, 117 P.3d 182, 187 (2005).  The “substantial evidence” on 

which the State Engineer relies must be “in the record before him.”  Eureka Cnty v. State Eng’r, 

131 Nev. Adv. Op. 84, 359 P.3d 1114, 1121 (2015) (reversing a State Engineer’s decision that 

was based on unsupported findings).  To the extent that the State Engineer argues that an 

applicant for an extension of time need not submit evidence to support each of the mandatory 

NRS 533.380(4) factors, that is an issue of law that the Court must review de novo without 

deference to the State Engineer.  See In re Nevada State Eng’r Ruling No. 5823, 128 Nev. Adv. 

Op. 22, 277 P.3d 449, 453 (2012).   

In the absence of evidence to support each factor, one cannot know what the State 

Engineer has “considered.”  Such a lack of transparency is the hallmark of arbitrary and 

capricious decision making.  See City Plan Dev., 121 Nev. at 426, 117 P.3d at 187.  Because the 

Court’s review must determine whether substantial evidence supports the State Engineer’s 

consideration of NRS 533.380(4), it is axiomatic that Intermountain had to submit actual evidence 

relating to each of the required factors.  See Desert Irr., 113 Nev. at 1056, 944 P.2d at 840.  

Intermountain did not.  

Indeed, Intermountain concedes that it cannot do so because there is no specific project, 

no development and no parcel for which its water is slated, thereby confirming the speculative 

nature of the permits.  (IMAB 28:2-8).  And contrary to the State Engineer’s contention (SEAB 

14:21-22), the Marshall Affidavit does not identify any agreements that satisfy the anti-
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speculation doctrine because the purported agreements do not relate to a specific project, 

development or parcel to be served within the proposed place of use of Intermountain’s 

permits.5  (OB 11:7-12:14).  On this basis alone, the June 1, 2016 Decision is contrary to law, and 

the State Engineer’s reliance on Pyramid Lake Paiute Tribe of Indians v. Ricci, 126 Nev. 521, 

523, 245 P.3d 1145, 1146 (2010) does not alter this conclusion.  See Desert Irr., 113 Nev. at 

1057-58, 944 P.2d at 841.  Unlike the applicant in the Pyramid Lake case, Intermountain has not 

filed applications to change the proposed place of use to somewhere other than Lemmon Valley.  

126 Nev. at 523, 245 P.3d at 1146.  And the protestant in the Pyramid Lake case did not object on 

the basis of the anti-speculation doctrine.  See id. at 524, 245 P.3d at 1147.  Here, the State 

Engineer approved Intermountain’s extensions based upon an alleged agreement to serve a 

location outside of the proposed place of use in Intermountain’s permits (ROA 614, 622), which 

Nevada law clearly prohibits.  See Desert Irr., 113 Nev. at 1057-58, 944 P.2d at 841.   

Nothing in the Pyramid Lake case or in the Court’s denial of SPI’s 2015 petition for 

judicial review relieves the State Engineer from his obligation to consider actual evidence to 

satisfy NRS 533.380(4).  See Eureka Cnty, 131 Nev. at ___, 359 P.3d at 1121.  The State 

Engineer cannot substitute a “totality of the circumstances” approach for evidence that satisfies 

every statutory requirement.  See NRS 533.380(4).  Absent substantial evidence to support the 

NRS 533.380(4) factors, the June 1, 2016 decision cannot withstand judicial review. 

CONCLUSION 

The State Engineer and Intermountain have not identified substantial evidence to satisfy 

NRS 533.380(3)-(4).  Moreover, because both come to the Court with unclean hands, the Court 

cannot disregard any of SPI’s arguments.  As a result, SPI respectfully requests that the Court 

grant this Petition for Judicial Review, vacate the extensions granted to Intermountain for Permits 

72700, 64977, 64978, 66400, 73428, 73429, 73430 and 74327, and remand the matter to the State 

Engineer with instructions to cancel the permits. 

                                            

5 The TMWA Water Resource Plan is clear that a water project developer would have to build 
and dedicate the project at its own expense before TMWA would issue any will-serve 
commitments against the project water.  (ROA 128). 
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AFFIRMATION 

Pursuant to NRS 239B.030, the Undersigned does hereby affirm that the preceding 

document does not contain the social security number of any persons. 

Dated:  December 30, 2016. 

      McDONALD CARANO WILSON LLP 
 
 
 
      By:  /s/ Debbie Leonard    

Debbie Leonard 
100 West Liberty Street, 10th Floor  
Reno, Nevada 89501  
(775) 788-2000  
 
Attorney for Petitioner 
Sierra Pacific Industries 
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CERTIFICATE OF SERVICE 

Pursuant to N.R.C.P. 5(b), I hereby certify that I am an employee of McDONALD 

CARANO WILSON LLP and that on December 30, 2016 I certify that I electronically filed the 

foregoing PETITIONER SIERRA PACIFIC INDUSTRIES’ REPLY BRIEF with the Clerk of the 

Court by using the ECF system, which served the following parties electronically:  

Micheline Fairbank 
Office of the Attorney General 
100 North Carson Street 
Carson City, Nevada  89701 
mfairbank@ag.nv.gov  
 
Rick Elmore 
3301 S. Virginia St., Suite 125 
Reno, NV  89502 
relmore@rlepc.com  
 

 DATED:  December 30, 2016. 

 

   
      /s/ Pamela Miller    
      Pamela Miller 
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2490 
Debbie Leonard (Nevada Bar No. 8260) 
McDONALD CARANO WILSON LLP  
100 West Liberty Street, 10th Floor  
Reno, Nevada 89501  
Telephone: (775) 788-2000  
Facsimile:  (775) 788-2020 
dleonard@mcdonaldcarano.com 
 
Attorney for Petitioner 
Sierra Pacific Industries 
 
 
 

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR WASHOE COUNTY 
 

* * * * * 
 

SIERRA PACIFIC INDUSTRIES, a 
California corporation, 
 
  Petitioner, 
 
v. 
 
JASON KING, P.E., in his capacity as 
Nevada State Engineer, and the DIVISION 
OF WATER RESOURCES, DEPARTMENT 
OF CONSERVATION, an agency of the State 
of Nevada, 
 
  Respondents, 
 
and 
 
INTERMOUNTAIN WATER SUPPLY, 
LTD., a Nevada limited liability company, 
 

Intervenor-Respondent. 
 
                                                                         / 
 

CASE NO.: CV16-01378 
 
 
DEPT. NO.: 1 
 

 

PETITIONER SIERRA PACIFIC INDUSTRIES’  
MOTION TO SUPPLEMENT THE RECORD, 

OR IN THE ALTERNATIVE, 
FOR JUDICIAL NOTICE

F I L E D
Electronically
CV16-01378

2016-12-30 11:33:18 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 5878810 : pmsewell
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Petitioner Sierra Pacific Industries (“SPI”), through its attorney Debbie Leonard of 

McDonald Carano Wilson LLP, moves the Court to supplement the record, or in the alternative, 

to take judicial notice of correspondence that is in the files of the Nevada State Engineer, Division 

of Water Resources, which is attached hereto as Exhibits 1-8 and marked SROA 2406-2475.  This 

motion is based on the following points and authorities, the exhibits and declaration of Debbie 

Leonard attached hereto, the briefing on file in this case and such other matters that the Court 

may wish to consider. 

POINTS AND AUTHORITIES 

A. Introduction 

In their answering briefs, Respondent-Intervenor Intermountain Water Supply 

(“Intermountain”) and Respondent Nevada State Engineer have raised waiver and similar 

arguments based on the fact that SPI did not file a response to Intermountain’s extension request.  

However, the attached correspondence, which is in the files of the Division of Water Resources 

(“DWR”) and is therefore a matter of public record, demonstrates that both Intermountain and the 

State Engineer should be estopped from raising such arguments because they failed to serve SPI’s 

counsel with Intermountain’s extension request, notwithstanding that SPI’s counsel had signed up 

to receive all correspondence related to Intermountain’s permits.  To ensure the record is 

complete, SPI requests that the Court supplement the record with, or in the alternative, take 

judicial notice of these documents. 

B. Factual Background 

On June 11, 2015, Kristen Geddes, Chief of the Hearings Section of the Nevada Division 

of Water Resources (“DWR”) provided a copy of DWR’s “Request for Correspondence and 

Change of Address” form to SPI’s attorney.  Ex. 1. Ms. Geddes stated: “[A]ttached is the form to 

request that you be included on correspondence for any permit that you identify by number.”  

Ex. 1 (emphasis added).  On June 17, 2015, SPI’s counsel mailed the completed form to DWR, 

checking the box that said: “Please add my name to the mailing list and send copies of all 

correspondence  to  the  address below.”  Ex. 2 (emphasis added).  SPI’s  counsel  included  her  

/// 
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physical and email addresses, indicating a preference to receive correspondence by email.  Id.  

Enclosed with the form was a list of 18 permit numbers held by Intermountain.  Id.   

Because Intermountain’s 2015 extensions started to expire in December 2015, on 

December 2, 2015, SPI filed an objection to the State Engineer granting any further extensions.1  

(ROA 5-426).   On December 3, 2015, Ms. Geddes sent SPI’s counsel a letter requesting that the 

objection be served on Intermountain.  Ex. 3.  SPI’s counsel sent a responding letter on December 

9, 2015 confirming that the objection had been personally served on Intermountain’s counsel and 

enclosing the certificate of service.  Ex. 4.   

On February 19, 2016, SPI’s counsel received an email from Sean Christensen of DWR 

enclosing a copy of the final notice letter for some of Intermountain’s permits, which stated: 

Also I noticed that we received a request for correspondence form from you on 
June 17, 2015.  You did check the box on this form to receive correspondence by 
email but we do need the Consent to Electronic Delivery of Documents form to be 
completed by you in order for you to receive correspondence by email.  Ex. 5.   

 
That same day, SPI’s counsel emailed back the completed consent form.  See Ex. 6. 

Thereafter, the next correspondence SPI’s counsel received from DWR was on June 1, 

2016, which was an email from Juanita Mordhost of DWR enclosing the State Engineer’s June 1, 

2016 Decision.  Ex. 7.  The June 1, 2016 Decision referenced an extension request and affidavit 

of Robert Marshall that Intermountain purportedly submitted on March 8, 2016 but that SPI never 

received from either the State Engineer or from Intermountain.  Ex. 7.   

Having not been served with Intermountain’s extension request, SPI’s counsel contacted 

DWR to request a copy.  Ms. Geddes emailed SPI’s counsel on June 6, 2016 with the extension 

requests filed by Intermountain.  Ex. 8.  In response, SPI’s counsel wrote: 

I was under the impression that, having signed up for electronic notifications for 
the Intermountain permits, that I was going to be served with any filings and 
submissions that pertained to those permits.  Was I incorrect in my 
understanding?  Ex. 8.   

 
Receiving no response, SPI’s counsel inquired again: 

                                            

1 The previous year, because Intermountain had filed only form extension requests without any 
supporting documentation, the State Engineer had requested that Intermountain file supplemental 
information to address the points made in SPI’s objection but did not give SPI an opportunity to 
respond.  (E.g. ROA 942, 1759-60).   
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I am following up on my email below.  Can you tell me why I was not served 
with the filings and submissions related to Intermountain’s permits, as I had 
requested?  Was there something else I needed to do to ensure I would be served?  
Ex. 8.   
 

Ms. Geddes responded: 

I think there was a miscommunication about the purpose of our electronic service 
notice.  The request for electronic service our office uses applies to 
correspondence and rulings that our office generates allowing us to serve parties 
by e-mail rather than physical mailing.  We do not notice any party, applicant or 
protestant, of the filing of third party documents (i.e., like an extension).  One 
limited exception is that we are required by statute to notice an applicant of the 
filing of a protest against a new or change application (NRS 533.365(3)).   
 
There is no authority for, or against, the filing an objection against an extension 
request, so this office has permitted them to be filed, although it is rare.  For SPI’s 
objection last year, this office followed a process similar to 533.365 and notified 
Intermountain of SPI’s objection and requested a response.  This year, we 
requested SPI serve Intermountain with the objection directly, it having been filed 
prior to the extension requests.  Thereafter the extensions were filed according to 
the deadline set by last year’s approval letter.   
 
Hopefully this clarifies our electronic service process, let me know if you have 
any additional questions.  Ex. 8. 
 
There is nothing in either of DWR’s forms submitted by SPI’s counsel that limited the 

notifications only to correspondence generated by the State Engineer.  See Exs. 2 and 6.  To the 

contrary, the Request for Correspondence form specifically states that it would result in service of 

“all correspondence” related to the permits identified by the requesting party.  Ex. 2.   Moreover, 

although the State Engineer required SPI to serve Intermountain with its objection (Ex. 3), the 

State Engineer never required that Intermountain serve its extension request on SPI, even though 

both the State Engineer and Intermountain acknowledged that SPI’s objection was already on file 

at that time.  (ROA 606, 619).  There is no certificate of service on Intermountain’s document.  

(ROA 605-617).  Based on these facts, SPI argues in its reply brief that Intermountain and the 

State Engineer should be estopped from advancing a waiver or similar argument.   

C. Argument 

1. The Circumstances Warrant That The Record Be Supplemented With The 
Correspondence To And From DWR 
 
 

Because this correspondence to and from the State Engineer’s office is a matter of public 

record and a part of the State Engineer’s files relating to the pertinent Intermountain permits, SPI 
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requests that the Court supplement the record to include these documents.  “The proceedings in 

every case [of judicial review of a State Engineer decision] must be heard by the court, and must 

be informal and summary, but full opportunity to be heard must be had before judgment is 

pronounced.”  NRS 533.450(2).  Consistent with the informal nature of review and to ensure a 

full opportunity to be heard, the “whole record is not just what the agency submitted as the 

administrative record but also includes ‘all documents and materials directly or indirectly 

considered by agency decision-makers and includes evidence contrary to the agency’s position.’”  

Oregon Nat. Desert Ass’n v. Cain, 17 F. Supp. 3d 1037, 1048 (D. Or. 2014) (quoting Thompson 

v. U.S. Dep’t of Labor, 885 F.2d 551, 555 (9th Cir. 1989)).  When the agency omits from the 

record material that was before the agency, the record should be supplemented.  Portland 

Audubon Soc’y v. Endangered Species Comm’n, 984 F.2d 1534, 1548 (9th Cir. 1993). 

Here, the correspondence attached as Exhibits 1-8 hereto are matters of public record as it 

consists of emails and other documents either sent or received by employees of DWR.  The 

correspondence relates to Intermountain’s permits that are the subject of the extensions granted 

by the State Engineer in the June 1, 2016 Decision and are part of DWR’s records for those 

permits.  As a result, at a minimum, they were part of the record that was indirectly considered by 

DWR and contradict DWR’s position that SPI had a full opportunity to respond to 

Intermountain’s extension requests. 

Moreover, NRS 233B.135(1) (which does not apply to a petition for judicial review from 

a State Engineer decision, but in the absence of any other authority can be referenced by analogy) 

allows the court reviewing an agency decision to receive evidence concerning alleged 

irregularities in procedure that are not shown in the record.  See Minton v. Bd. of Med. Exam’rs, 

110 Nev. 1060, 1081, 881 P.2d 1339, 1354 (1994), disapproved of on other grounds by Nassiri v. 

Chiropractic Physicians' Bd., 130 Nev. Adv. Op. 27, 327 P.3d 487 (2014); see also Portland 

Audubon Soc’y, 984 F.2d at 1548 (record should be supplemented with documents that show 

“impropriety in the process”).  The failure to serve SPI with Intermountain’s extension request, 

notwithstanding that SPI’s objection was already on file and that SPI had submitted DWR’s form  

/// 
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request to be served with “all correspondence,” constitutes a procedural irregularity that warrants 

the Court’s review of Exhibits 1-8. 

2. Alternatively, The Circumstances Warrant That The Court Take Judicial Notice 

In the alternative, SPI requests that the Court take judicial notice of the documents 

attached as Exhibits 1-8 because they meet the statutory requirements for judicial notice.  “A 

judge or court shall take judicial notice if requested by a party and supplied with the necessary 

information.”  NRS 47.150(2).  A judicially noticed fact must be “[c]apable of accurate and ready 

determination by resort to sources whose accuracy cannot reasonably be questioned … so that the 

fact is not subject to reasonable dispute.”  NRS 47.130(2).  Here, the correspondence to and from 

DWR has all indicia of authenticity, is part of DWR’s public records and is not subject to 

reasonable dispute.  As a result, SPI asks the Court to take judicial notice of these documents. 

D. Conclusion 

Based on the foregoing, SPI asks the Court to supplement the record, or in the alternative, 

take judicial notice, of the documents attached hereto as Exhibits 1-8, marked SROA 2406-2475. 

AFFIRMATION 

Pursuant to NRS 239B.030, the Undersigned does hereby affirm that the preceding 

document does not contain the social security number of any persons. 

Dated:  December 30, 2016. 

      McDONALD CARANO WILSON LLP 
 
 
 
      By:  /s/ Debbie Leonard    

Debbie Leonard 
100 West Liberty Street, 10th Floor  
Reno, Nevada 89501  
(775) 788-2000  
 
Attorney for Petitioner 
Sierra Pacific Industries 
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CERTIFICATE OF SERVICE 

Pursuant to N.R.C.P. 5(b), I hereby certify that I am an employee of McDONALD 

CARANO WILSON LLP and that on December 30, 2016 I certify that I electronically filed the 

foregoing PETITIONER SIERRA PACIFIC INDUSTRIES’ MOTION TO SUPPLEMENT THE 

RECORD, OR IN THE ALTERNATIVE, TAKE JUDICIAL NOTICE with the Clerk of the 

Court by using the ECF system, which served the following parties electronically:  

Micheline Fairbank 
Office of the Attorney General 
100 North Carson Street 
Carson City, Nevada  89701 
mfairbank@ag.nv.gov  
 
Rick Elmore 
3301 S. Virginia St., Suite 125 
Reno, NV  89502 
relmore@rlepc.com  
 

 DATED:  December 30, 2016. 

 

   
      /s/ Pamela Miller    
      Pamela Miller 
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LIST OF EXHIBITS 

 
 

EXHIBIT DESCRIPTION PAGES 

1 June 11, 2015 email from Kristen Geddes, with attachments 6 

2 Debbie Leonard Request for Correspondence and Change of Address 2 

3 December 3, 2015 letter to Debbie Leonard 1 

4 December 9, 2015 letter to Kristen Geddes, with enclosure 2 

5 February 19, 2016 email from Sean Christensen, with attachments 3 

6 February 19, 2016 email from Debbie Leonard, with attachment 3 

7 June 1, 2016 email from Juanita Mordhorst, with attachment 8 

8 June 6 - 9, 2016 email correspondence between Kristen Geddes and 
Debbie Leonard, with attachment to June 6, 2016 email 

37 

9 Declaration of Debbie Leonard 4 
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SIERRA PACIFIC INDUSTzuES, A

Califomia corporation,

3370

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR WASHOE COUNTY

Petitioner,

*****

CASE NO.: CVl6-01378

DEPT. NO.: I

JASON KING, P.E., in his capacity as

Nevada State Engineer, and the DIVISION
OF WATER RESOURCES, DEPARTMENT
OF CONSERVATION, an agency of the State
of Nevada,

Respondents,

and

INTERMOLINTAIN WATER SUPPLY,
LTD., a Nevada limited liability company,

Intervenor-Respondent.

ORDER GRANTING
SIERRA PACIFIC INDUSTRIES'

MOTION TO SUPPLEMENT THE RECORI)

On December 30, 2016, Petitioner SIERRA PACIFIC INDUSTRIES filed a Motion to

Supplement the Record. Respondents and Intervenor-Respondent did not file oppositions.

26

27

28
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Good cause appearing, it is hereby ordered that Petitioner SIERRA PACIFIC

INDUSTRIES' Motion to Supplement the Record, filed on December 30,2016, is GRANTED.

IT IS SO ORDERED .

Dated tnis;Jf, dav rr Abattry; 2017 .
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court

of the State of Nevada, County of Washoe; that on this -(2- day of Febtu&ry, 2Ol7,I deposited in

the County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed the individuals listed herein and"/or

electronically hled the foregoing document with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

VIA ECF

DEBBIE LEONARD, ESQ. fOT SIERRA PACIFIC INDUSTRIES

MICHELINE FAIRBANK, ESQ. fOT JASON KING, P.8., DIVISION OF WATER RESOURCES

RICHARD ELMORE, ESQ. fOT INTERMOUNTAIN WATER
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coDE 1250

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

SIERM PACIFIC INDUSTRIES, A
CALIFORNIA CORPIMTION,

Plaintiff,

VS.

JASON KING, P.E., IN HIS CAPACITY AS
NEVADA STATE ENGINEER, AND THE DIVISION
OF WATER RESOURCES, DEPARTMENT OF
CONSERVATION, AN AGENCY OF STATE OF
NEVADA,

Defendants.
/

TYPE OF ACTION:

MATTER TO BE HEARD:

DATE OF APPLICATION:

COUNSEL FOR PLAINTIFF:

Case No. CV16-01378

Dept. No. 1

APPLTCATION FOR SETTING VIA TELECONFERENCE

COUNSEL FOR DEFENDANTS: MICHELINE FAIRBANK, ESQ..JASON KING, DIV OF

JURY DEMAND BY:

WATER RESOURCES
RICHARD ELMORE, ESQ.-INTERMOUNTAIN WATER

N/A

DUMTION OF HEARING/TRIAL: 3 HOURS

Petition 9:00 p.m. 24rH MAY, 2017.

CNIL

PEilTION FOR JUDICIAL REVIEW

April 26, 20L7

DEBBIE LEONARD, ESQ.

DAY OFHEARING SETTINGAT ON THE

It*x f{saving set for May + 2OL7 is VACATED.***

AND RELATED MATTERS.

-1-
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CERNFICATE OF SERVICE

pursuant to NRCP 5(b), I certiff that I am an employee of the Second Judicial

District Court of the State of Nevada, County of Washoe; that on this dLday of APRIL,

2OL7,I hand delivered or deposited in the County mailing system for postage and mailing

with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed the individuals listed herein and/or electronically filed the foregoing

document with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:

VIA ECF

RICHARD ELMORE, ESQ. fOT INTERMOUNTAIN WATER SUPPLY, LTD.

MICHELINE FAIRBANK, ESQ. fOT JASON KING, P.E., DIVISION OF WATER RESOURCES

DEBBIE LEONARD, ESQ. fOT SIERM PACIFIC INDUSTRIES
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CASE NO.  CV16-01378 SIERRA PACIFIC INDUSTRIES VS.  JASON KING ET AL 
 
DATE, JUDGE 
OFFICERS OF 
COURT PRESENT APPEARANCES-HEARING CONTINUED TO 
______________________________________________________________________________________  
 
05/24/17 
HONORABLE 
WILLIAM MADDOX 
DEPT. NO. 1 
M. Schuck 
(Clerk) 
L. Clarkson 
(Reporter) 
Deputy Plunkett 
(Bailiff) 

PETITION FOR JUDICIAL REVIEW 
 
Plaintiff, Sierra Pacific Industries, without a representative present 
and represented by Debbie Leonard, Esq. 
Defendant, Jason King, not present and represented by Micheline 
Fairbank, Esq. 
Defendant, Division of Water Resources, with representative 
Malcolm Wilson present and represented by Micheline Fairbank, 
Esq. 
Defendant, Intermountain Water Supply, Ltd., with representative 
Bob Marshall present and represented by Richard Elmore, Esq. 
Matter convened at 9:04 a.m. 
Counsel Leonard commenced her argument in favor of her Petition 
for Judicial Review.  She requested the Court grant said petition. 
Counsel Fairbank presented her argument against Petition for 
Judicial Review. 
Counsel Elmore presented his argument against Petition for 
Judicial Review. 
Court interjected his questions and concerns during each 
argument. 
Counsel Leonard presented her rebuttal to both Counsel Fairbank’s 
and Counsel Elmore’s arguments.  She requested her Petition for 
Judicial Review be granted. 
Court indicated there was substantial evidence and deferred to the 
previous view of the law. 
COURT denied Petition for Judicial Review.  
Court directed Counsel Fairbank to prepare the proposed Order 
and to email him a said proposed Order to his stated email.   
Matter concluded at 10:43 a.m. 

 
 
      
      
      
 

______________________________________________________________________________________ 
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Code No. 4185 
 
 
 
 
 
 
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 
IN AND FOR THE COUNTY OF WASHOE 

 
BEFORE THE HONORABLE WILLIAM A. MADDOX, SENIOR JUDGE 

 
 
 
 
SIERRA PACIFIC INDUSTRIES, 
 
           Plaintiff,           
                                    Case No. CV16-01378 
       -vs-                     

      Dept. No. 1 
JASON KING, P.E., DIVISION 
OF WATER RESOURCES, and  
INTERMOUNTAIN WATER SUPPLY, LTD., 
 
           Defendants. 
__________________________________________________________________ 
 
 
 
 

PETITION FOR JUDICIAL REVIEW 
 

May 24, 2017 
 

Reno, Nevada 
 
 
 
 
 
 
 
 
 
 
 
Reported by:  Lesley A. Clarkson, CCR #182 
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FOR THE PLAINTIFF:            DEBBIE LEONARD, ESQ. 
                              McDONALD CARANO 
                              100 West Liberty Street  
                              Reno, Nevada  89501 
 
 
FOR THE DEFENDANT             MICHELINE N. FAIRBANK, ESQ. 
JASON KING and Senior Deputy Attorney General 
DIVISION OF WATER Bureau of Government Affairs 
RESOURCES: Government and Natural  

  Resources Division 
100 North Carson Street 
Carson City, Nevada  89701 

 
 
FOR THE DEFENDANT RICHARD L. ELMORE, ESQ. 
INTERMOUNTAIN WATER RICHARD L. ELMORE CHARTERED 
SUPPLY, LTD.: 3301 South Virginia Street 

Reno, Nevada  89502  
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 1 RENO, NEVADA, THURSDAY, MAY 24, 2017, 9:00 A.M. 

 2 -o0o-  

 3  

 4 THE COURT:  This is Case No. CV16-01378, Sierra Pacific

 5 Industries versus Jason King, et al.

 6 Could the parties identify themselves and who they

 7 represent.

 8 MS. LEONARD:  Debbie Leonard, Your Honor, representing

 9 the petitioner, Sierra Pacific Industries.

10 MS. FAIRBANK:  Micheline Fairbank, Your Honor,

11 representing Jason King, the division of water resources, and the

12 state engineer.

13 MR. ELMORE:  Good morning, Judge.  Rick Elmore.  I'm

14 here on behalf of Intermountain Water Supply, and my client

15 representative Bob Marshall is here with me this morning.

16 THE COURT:  Miss Leonard, this is your petition.  Do

17 you want to go ahead.

18 MS. LEONARD:  Sure.  Thank you, Your Honor.  Again,

19 Debbie Leonard on behalf of Sierra Pacific Industries.

20 A permit to appropriate water is conditional.  In order

21 to perfect the permit, the permit holder must build the diversion

22 works and put the water to beneficial use.  This can be as simple

23 as digging a ditch to divert water into a pasture, or as in this

24 case, it can involve drilling multiple municipal wells,

25 constructing an interbasin pipeline, building a water treatment
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 1 plant, and delivering it to new homes and businesses, all with a

 2 price tag of tens of millions of dollars.  Either way an

 3 applicant has the same fundamental obligation.  You must

 4 construct the diversion facilities and put the water to

 5 beneficial use within the time period authorized by the permit.

 6 But the water can't be used just anywhere.  The water has to be

 7 used only in the place of use that's authorized in the permit.

 8 Now, the statute gives the state engineer authority to

 9 grant extensions, but only if strict statutory criteria are met.

10 If not, the state engineer must cancel the permits and allow

11 others who are in line to use the water.  Why does Nevada have

12 these strict statutory requirements?  Because water is a scarce

13 resource that belongs to the public.  The public policy is that

14 no one can hold a scarce resource hostage or speculate on future

15 needs.  Rather, if you hold a permit for the state's limited

16 water resource, you must make beneficial use of it or you lose

17 it.

18 So this petition for judicial review relates to

19 conditional permits that the state engineer initially granted to

20 Intermountain Water Supply in 1999 for a proposed water

21 importation project that sought to pump from the Dry Valley

22 hydrographic basin, transport it to Lemmon Valley, treat it, and

23 distribute it for possible --

24 THE COURT:  Does anybody find that ironic at all, that

25 we are talking about transporting water to Lemmon Valley right
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 1 now?  

 2 Go ahead.  I didn't mean --

 3 MS. LEONARD:  Because of the flooding right now, Your

 4 Honor?

 5 THE COURT:  Yes.

 6 MS. LEONARD:  There's an abundance of water in Lemmon

 7 Valley right now.

 8 Intermountain's permits were for nearly 3,000 acre feet

 9 of ground water, which, as established by the state engineer, is

10 the entire ground water resource in Dry Valley.  The state

11 engineer uses the term perennial yield.  Because of that

12 Intermountain's permits, although not exercised, prohibit others

13 from using water in Dry Valley.

14 So Intermountain concedes it does not itself intend to

15 put the water to beneficial use.  It has no capital to build the

16 pipeline and related infrastructure, and it owns no land in

17 Lemmon Valley.  Instead, Intermountain wants to sell the permits

18 for a profit.  As a matter of law, that means that Intermountain

19 is engaging in water speculation.  In essence Intermountain is

20 wagering that municipal demand in Lemmon Valley might materialize

21 at some point in the future.  But in the 15 years that

22 Intermountain has held the permits that has not occurred.  And in

23 the 15 years that Intermountain has held the permits, it's never

24 found a buyer for the water.  So for the past 15 years the state

25 engineer has allowed Intermountain to hold the resource hostage.
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 1 So how does this happen?  Well, year after year

 2 Intermountain asks for an extension, and the state engineer

 3 grants it.  And so for the last 12 years Intermountain, well,

 4 since 2005, the last 12 years, the state engineer has granted

 5 Intermountain these one-year extensions of time.  The most recent

 6 extension was granted on June 1, 2016, and that's the order

 7 that's now before the Court.

 8 So I'll explain, that the June 1, 2016, decision is not

 9 supported by competent evidence, doesn't meet the statutory

10 criteria, is marked by clear error of law, and constitutes an

11 arbitrary and capricious decision making, and for that reason the

12 state engineer shouldn't have granted the extension.  They should

13 have canceled the permit.

14 So I think it would be helpful to start briefly with a

15 timeline of the events that have occurred in relation to these

16 permits.  In the mid-1990s Washoe County was in the business of

17 being a municipal water purveyor, and Lemmon Valley was within

18 Washoe County's service territory.  Washoe County has a planning

19 document that referred to a strategy of pursuing importation

20 projects, quote, as merited to serve the north valleys.

21 So then in 1999 Intermountain started to file water

22 rights permits for water in Dry Valley.  And starting in 2002 the

23 state engineer started granting permits to Intermountain, as I

24 said, for 3,000 acre feet, which constituted the entire source of

25 Dry Valley.  But those permits required Intermountain to complete
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 1 the diversion works by 2005 and prove up beneficial use by 2007.

 2 Otherwise, by statute the permits could be canceled.

 3 So then 2005 came along, and Intermountain had failed

 4 to build the pipeline, and so requested an extension, which the

 5 engineer granted.  And from 2005 to the present the state

 6 engineer has routinely granted these one-year extensions, not

 7 one, not two, not a handful, but 12 extensions.  In the meantime

 8 another water company, Vidler Water Company, constructed its own

 9 water importation project to serve Lemmon Valley in the, nearly

10 the same location as Intermountain proposes to build its

11 pipeline.  Vidler Water Company financed its own project to the

12 tune of a hundred million dollars, built the infrastructure,

13 built the pipeline, and dedicated it to the municipal water

14 purveyor.  And currently it's serving Lemmon Valley's needs

15 serving 8,000-acre feet of water.

16 So starting in 2011, when Intermountain would submit

17 its extensions requests, it admitted it had no intention itself

18 to build the diversion works, it was looking for someone to buy

19 the permits.  And then at the end of 2014 three important things

20 happened.  First, Washoe County got out of the business of being

21 a municipal water purveyor.  TMWA and Washoe County merged, TMWA

22 is the Truckee Meadows Water Authority, and TMWA became the

23 surviving entity.  So Washoe County was no longer going to be

24 buying any water facilities or certainly wasn't going to be

25 helping Intermountain to build any water facilities.  And then
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 1 also there was some discussion at the Washoe County Commission

 2 about just separately buying water permits as a, quote,

 3 investment, and that fell apart at the end of 2014, too, where

 4 the county commission said no, we are not going to do that.  And

 5 Intermountain in its request at that time said that the talks had

 6 terminated, that was off the table.  There's no longer going to

 7 be Washoe County purchasing these water rights.

 8 So the third thing that happened is Sierra Pacific

 9 Industries, my client, who has land in Dry Valley and wants to

10 put the water to beneficial use there for irrigation, started

11 objecting to Intermountain being granted further extension

12 requests on the basis that these permits are speculative because

13 Intermountain doesn't plan to build the infrastructure and

14 doesn't have a buyer, and that Intermountain's extension request

15 failed to meet the statutory requirements for an extension.

16 So then in June 4, 2015, the state engineer granted

17 Intermountain extensions over Sierra Pacific's objection, but

18 acknowledged that the negotiations with Washoe County had been

19 unfruitful, those were the words used by the state engineer, and

20 that Intermountain since 2011 had been just looking for a buyer,

21 somebody to buy these permits.

22 But the state engineer issued two warnings that should

23 frame the Court's analyst of this order that it's reviewing.

24 First, the state engineer said the inability to secure a buyer in

25 future requests will not be considered good cause for an
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 1 extension.  Second, and importantly, the state engineer said

 2 further requests for extensions will be closely scrutinized to

 3 insure that the statutory criteria for granting extensions are

 4 adhered to.

 5 So Sierra Pacific filed a petition for judicial review

 6 of that 2015 order.  And Judge Flannagan heard that petition for

 7 judicial review, and this is what he said:  This is a close case.

 8 I think the writing is on the wall.  The state engineer has

 9 informed the applicant that further applications will be closely

10 scrutinized, and the state engineer characterized the language as

11 the -- excuse me.  Judge Flannagan characterized this language

12 closely scrutinized as the state engineer wagging its finger at

13 Intermountain and warning it that future requests would be looked

14 at closely.  And even the state engineer's counsel during oral

15 argument agreed, saying:  As you already pointed out, Your Honor,

16 the state engineer kind of rattled the saber, saying hey, look,

17 you are getting to the point where something has got to move one

18 way or the another.  Nevertheless, Judge Flannagan found that the

19 2015 decision was supported by substantial evidence and denied

20 Sierra Pacific's petition for judicial review.  The Court didn't

21 reach the question as to whether Intermountain was violating the

22 anti-speculation doctrine.

23 So at the end of 2015 and early 2016 not surprisingly

24 Intermountain filed yet another round of applications for

25 extensions of time, and Sierra Pacific objected to those.
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 1 Intermountain's extension request was primarily supported by an

 2 affidavit of its principal, Robert Marshall.  And on June 1,

 3 2016, the state engineer granted yet another extension, and

 4 that's the orders that we are here to talk about.

 5 So with that procedural history in mind, let me discuss

 6 why what Intermountain submitted in support of its extension

 7 request could not just justify an additional extension.  

 8 First I think we need to remember how the Court should

 9 conduct its review.  For legal errors the Court's review is

10 de novo, and we have raised legal errors in the state engineer's

11 failure to correctly apply the statutory requirements and the

12 state engineer's failure to apply the antispeculation doctrine,

13 which is a legal issue.  But otherwise the review is to determine

14 whether the state engineer's decision is supported by substantial

15 evidence, that there's substantial evidence to support all of the

16 statutory requirements, and if not, the decision is arbitrary and

17 capricious and an abuse of discretion.

18 So what is substantial evidence?  The definition is

19 that which a reasonable mind might accept to support a

20 conclusion.  And how does the state engineer meet that standard?

21 Well, there's a number of legal principles.  The first is that

22 the state engineer's factual determinations must be reasonably

23 supported by evidence of sufficient quality and quantity.  The

24 evidence, the second is the evidence must be reliable and

25 probative.  And the third is the absence of specific evidence of
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 1 a statutory requirement constitutes a fundamental defect and is

 2 an abuse of discretion.

 3 So in addition to the legal standard, the Court should

 4 also hold the state engineer to his own stated standards from the

 5 2015 decision, that said attempts to sell the permits would not

 6 constitute good cause, and further extensions would be closely

 7 scrutinized.

 8 So the statutory criteria that are at issue here for an

 9 extension are found in the NRS 533.380.  There's two subsections

10 at issue.  The first is subsection 3, and that sets forth the

11 minimum requirements that every extension request needs to

12 satisfy.  The applicant must submit proof and evidence of

13 reasonable diligence to perfect the application.  And the statute

14 defines reasonable diligence as the steady application of effort

15 to protect the application in a reasonably expedient and

16 efficient manner under all the facts and circumstances.  So if

17 the applicant is not proceeding in good faith and with reasonable

18 diligence, the state engineer must cancel the permits.

19 So for municipal water projects, which this water is

20 proposed for, subsection 4 has additional criteria that the state

21 engineer must consider.  And those include the specific parcels

22 or units that will be served, the economic conditions, and the

23 time period for construction of this specific project that's

24 anticipated in a development plan.  So in other words, here the

25 state engineer could only grant an extension to Intermountain if
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 1 Intermountain showed through reliable, probative, and substantial

 2 evidence in both quality and quantity that it's steadily making

 3 efforts to build the pipeline to Lemmon Valley, construct a

 4 treatment facility and other infrastructure, and serve specific

 5 residential or commercial developments in the Lemmon Valley

 6 basin.  The evidence submitted by Intermountain has, there's no

 7 evidence that it has taken any steps to do that.

 8 Now, the state engineer relied on Mr. Marshall's

 9 affidavit.  And based on this affidavit, the state engineer

10 concluded that Intermountain had, quote, secured agreements with

11 engineering and construction firm Utilities, Inc., and

12 developers.  Now, Intermountain provided no agreement.  It was

13 just an affidavit.  And it's pretty standard fare when you

14 provide an affidavit that refers to agreement that something,

15 that the affiant would say, "and attached hereto as Exhibit 1 is

16 a true and correct copy of that agreement."  This affidavit had

17 no such exhibits.  The alleged agreements were not provided.

18 So what did the affidavit itself actually say?  I think

19 we need to look at it closely, because the state engineer did not

20 look at it closely, despite having pledged the year before to use

21 close scrutiny.

22 So the three primary paragraphs that the state engineer

23 relied on were paragraphs 5, 6, and 7 of the Marshall affidavit,

24 and I'll talk about each of them specifically.  So paragraph 5

25 says during 2015 Intermountain and Robert and Annette Marshall
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 1 entered into an option agreement with two worldwide engineering

 2 and construction firms experienced in water systems development.

 3 One firm is located in Chicago, Illinois, and the other is

 4 located in Tel Aviv, Israel.  That's what paragraph 5 says.  So

 5 this begs the question, what are these options for?  What's being

 6 optioned?  Do these even relate to the project?  Because the

 7 statement doesn't say anything about that.  It's completely

 8 silent as to whether it relates to building anything that's going

 9 to bring water to Lemmon Valley.  It doesn't say whether these

10 engineering and construction firms were planning to build the

11 facilities, and that's what they would presumably need to do.

12 But the other thing that's interesting about this

13 statement is that it was completely inconsistent with everything

14 that Intermountain had been saying up until that point in its

15 applications for extensions.  Intermountain had been saying we

16 want to sell these permits, and now it seems to be saying that

17 it's trying to get somebody to construct the facilities.  That

18 was inconsistent, and is actually inconsistent within the

19 affidavit itself.  Because if you look to the next paragraphs,

20 it's talking about selling the water to a utility and it's

21 talking about selling the water to developers.  And so why would

22 it be doing all three?  If it's selling the water to the

23 developers or the utility, the construction would occur through

24 them.

25 So the affidavit didn't explain any of this
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 1 discrepancy, and the state engineer didn't ask for any

 2 explanation, just accepted these statements without delving any

 3 further.  And our position is that that's not what a reasonable

 4 mind would do.  When there's internal inconsistencies within an

 5 affidavit and there's inconsistencies between that affidavit and

 6 a previous statement by the same affiant, that a reasonable mind,

 7 which is the hallmark of the substantial evidence standard, would

 8 look more deeply.

 9 So turning to paragraph 6.  This says in addition to

10 the agreement with the engineering and construction firms,

11 Intermountain has had extensive negotiations with Utilities,

12 Inc., and I'm paraphrasing here, to distribute water to its

13 present and future customers in Cold Springs.  An agreement has

14 been reached and is in the process of being signed.

15 Now, importantly, Cold Springs is not in Lemmon Valley.

16 It's a different hydrographic basin.  In order to show reasonable

17 diligence to perfect these permits, there has to be development

18 or a relationship with a utility provider in Lemmon Valley.

19 Lemmon Valley is outside of Utility, Inc.'s service territory,

20 and Cold Springs is not in Lemmon Valley.  Cold Springs is not an

21 allowable place of use under these permits.  So this point is

22 dispositive of this case.

23 The law is clear, and this is the case of Desert

24 Irrigation Company that we have cited in the briefs, the law is

25 clear a permit holder cannot obtain an extension based on an
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 1 intention to put the water to beneficial use anywhere other than

 2 the permitted place of use.  That paragraph, number 6, that's

 3 exactly what it's saying.  It's saying that Intermountain's

 4 having conversations to put the water to beneficial use somewhere

 5 else.  The Desert Irrigation case, which I encourage the Court to

 6 take a look at, says you can't do that.

 7 And I would note the state engineer did not address

 8 this problem in the June 1 decision.  And when we raised it in

 9 our opening brief, neither the state engineer nor Intermountain

10 addressed it in their answering briefs.  But it's dispositive of

11 the case.

12 So the Court's not treading any new ground here.  This

13 case, the Desert Irrigation case says specifically that if

14 Intermountain is trying to perfect the water rights elsewhere,

15 that is not reasonable diligence for these permits, and the

16 permits must be canceled.

17 Now, turning to paragraph 7 of Mr. Marshall's

18 affidavit, it says Intermountain has had numerous meetings with

19 developers whose plans involve construction of nearly 10,000

20 houses.  The developments are in various stages of permitting,

21 with all but one small one in the city of Reno.  Much work has

22 been done by the developers to date.  All of the developments are

23 adjacent to or very near existing developed areas.  Intermountain

24 expects to have developer agreements in hand within three to four

25 months.
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 1 So the most important thing about this paragraph is

 2 that it admits that no developer agreements are in place.  Yet in

 3 the June 1, 2016, decision the state engineer states the exact

 4 opposite, that developer agreements had been secured by

 5 Intermountain, and that's just flat out wrong.  The affidavit

 6 doesn't say that.

 7 Additionally, this paragraph says nothing about whether

 8 these supposed developments, none of which were identified, are

 9 in the permitted place of use; in other words, Lemmon Valley.

10 Doesn't say anything about that.  And it says nothing about

11 whether the developers plan to finance and construct the

12 pipeline, treatment plan, and related infrastructure.  It doesn't

13 identify any development, which going back to the statutory

14 criteria of subsection 4, the state engineer needs to consider a

15 specific development plan and specific parcels or units that are

16 going to be developed.  This says nothing about any specific

17 parcels or units.  It's very elusive as to that point.  So it's

18 speculation.  All this paragraph is is speculation that some

19 development might materialize, but that's not enough to survive a

20 substantial evidence inquiry.

21 So in other words, on their face, the statements made

22 in Mr. Marshall's affidavit don't satisfy the substantial

23 evidence standard.  So the state engineer, with all of these

24 inconsistencies, with all of those open questions, with all of

25 this silence as to where these developments are, or alleged
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 1 developments, the state engineer needs to drill down further,

 2 because a reasonable mind would not have accepted these

 3 statements given these discrepancies and the unanswered

 4 questions.  

 5 Why should the state engineer have drilled down? 

 6 There's a number of legal principles that say why.  First, an

 7 uncorroborated statement of intent to put water to beneficial use

 8 is not sufficient to justify an extension of time and warrants

 9 cancellation of the rights.  That's that Desert Irrigation case

10 that I was referring to earlier.

11 Second, this is from a case from the Nevada Supreme

12 Court in the last few years relating to Eureka County, and it

13 said that the documents on which the state engineer relies must

14 be in the record before him.  Otherwise there's not substantial

15 evidence.  So if these agreements or alleged agreements were not

16 in the record, then the Eureka County case says that that's not

17 substantial evidence.

18 The third principle is that speculative statements do

19 not constitute substantial evidence.  So a reasonable mind would

20 not have accepted these statements, and it calls into question

21 how could this possibly be the, quote, close scrutiny that the

22 state engineer had promised.

23 What's more, and I have submitted a motion to

24 supplement the record, when Intermountain submitted its 2017

25 extension request, it confirmed that the 2016 statements were
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 1 false.  We moved to supplement the record to demonstrate that

 2 these were misrepresentations, because in the limited opposition

 3 that Intermountain and the state engineer provided they don't

 4 dispute that there were no agreements.

 5 MS. FAIRBANK:  Your Honor, I'm going to object on the

 6 basis of going into the contents of the applications for 2017.

 7 It's pending motions which hasn't been ruled upon by the Court.

 8 MR. ELMORE:  We join in the motion.

 9 THE COURT:  Go ahead.

10 MS. LEONARD:  Thank you, Your Honor.  I think it's

11 important what the Intermountain and the state engineer did or

12 did not say in their are opposition to our motion to supplement

13 the record.  They did not dispute that there were no agreements

14 at the time that Marshall signed the 2016 affidavit.  And I would

15 encourage the Court to take a look at their opposition as to what

16 it does not say.

17 So even though they don't dispute that, they are

18 expecting this Court to affirm the state engineer's 2016

19 decision, knowing that the evidence that the state engineer

20 relied on was false.  And I would submit that is arbitrary and

21 capricious.  In the event, whether the Court supplements the

22 record or not, these documents underscore how unreasonable it was

23 for the state engineer to not dig deeper into the statements made

24 in the Marshall affidavit.

25 So leaving the substantial evidence standard and
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 1 turning to the legal errors.  I want to talk specifically about

 2 the violation of the antispeculation doctrine.  That's stated in

 3 the Bacher (phonetic) case, and it requires that an applicant for

 4 water intend to put the water to beneficial use in the permitted

 5 place of use or have a contract or agency relationship with

 6 someone who does.

 7 So the state engineer has acknowledged that this

 8 antispeculation doctrine applies and must be adhered to with

 9 extension requests.  Yet the only thing cited in the 2016

10 decision for the state engineer to conclude that Intermountain

11 was not speculating in water was again this incorrect finding

12 that Intermountain, quote, affirms that it has, quote, secured

13 agreements with engineering and construction firms, Utilities,

14 Inc., and developers.

15 I have already discussed why that's not what the

16 affidavit says.  And in any event, we now know it's not true.

17 But this issue of whether Intermountain is speculating on water,

18 this is reviewed de novo.  If no agreements existed, as a matter

19 of law Intermountain is engaging in water speculation, and the

20 extensions needed to be denied and the permits canceled.

21 Now, the state engineer and Intermountain have raised

22 in their answering briefs some arguments with regard to waiver,

23 that somehow Sierra Pacific has waived its rights to raise these

24 points because it did not file any objection after Intermountain

25 submitted its extension requests.  And we have provided in the
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 1 reply brief, and there was a first motion to supplement the

 2 record, which notably neither the state engineer or Intermountain

 3 opposed, and the Court has already granted it, that show that we

 4 were not served with the objection.  And I think that unless the

 5 Court has questions on that, I think that that issue is addressed

 6 adequately in the reply.

 7 So in conclusion --

 8 THE COURT:  You are saying that you should have gotten

 9 notice and you didn't; is that correct?  So you didn't

10 participate in this 2016 application for an extension?

11 MS. LEONARD:  That's quite what I'm saying.  Two

12 things.  We did participate in the 2016.  We filed --

13 THE COURT:  You filed it all ahead of time before the

14 extension was ever requested; is that correct?

15 MS. LEONARD:  Before the extension was submitted.  I'm

16 not sure exactly on the timing.  The extension is due, it doesn't

17 have to be requested.  I mean the state engineer doesn't request,

18 but it was before they submitted their extension application.

19 So we submitted that.  And we also submitted, I was,

20 submitted the form to get notice of all the correspondence for

21 these permits, and I was not notified of their filing of the

22 extension request.  That's all in the first motion to supplement

23 the record.

24 THE COURT:  Are you satisfied with the explanation of

25 why you weren't served with those?
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 1 MS. LEONARD:  No, I'm not satisfied at all.  But be

 2 that as it may, I now have a copy of it and was adequately able

 3 to petition for judicial review.

 4 THE COURT:  In other words, what you are raising here

 5 today was never presented to the commissioner.

 6 MS. LEONARD:  To the state engineer, Your Honor?

 7 THE COURT:  To the state engineer, yes.

 8 MS. LEONARD:  I would disagree.  I mean the arguments

 9 we are making with regard to why we think these extension

10 requests are speculative has not changed.  The difference is that

11 we had not seen Mr. Marshall's affidavit until after I made the

12 request to see it after we had gotten a copy of the 2016

13 decision.

14 THE COURT:  But have you ever raised your concerns with

15 the Marshall affidavit with the engineer, the water engineer?

16 MS. LEONARD:  No, Your Honor, because we weren't served

17 with it.  Intermountain didn't serve us with it, the state

18 engineer didn't serve us with it.

19 And in any event, I think this is important, the

20 statute NRS 533.450 allows, quote, any person feeling aggrieved

21 by a state engineer decision to seek judicial review.  Regardless

22 of whether they participated in the administrative proceedings,

23 if you are aggrieved, you can seek judicial review.

24 So the legislature has allowed for a broad judicial

25 review, and this presumes, if you don't have to participate
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 1 below, it presumes that there are going to be arguments raised on

 2 judicial review that were not raised before the state engineer.

 3 But we think that the state engineer and Intermountain need to be

 4 estopped from arguing that hey, even though we didn't serve you,

 5 you still had an obligation to file a response.

 6 And I want, actually I think it's important to see this

 7 in the context of what happened in 2015, because, first of all,

 8 the state engineer doesn't have any procedures in place for

 9 filing objections to extension requests, so we are sort of

10 winging it here.  But also in 2015 Intermountain just filed sort

11 of pro forma extension requests.  They didn't have any evidence

12 attached to them at all.  Sierra Pacific objected to those

13 extensions.  And in response to that, the state engineer gave

14 Intermountain an opportunity to respond to the points made by

15 Sierra Pacific.  So in a similar vein, our objection gave the

16 opportunity to Intermountain to respond to the objections that we

17 raised.

18 But the important point is that we were not served.

19 It's not equitable to allow the state engineer to say that they

20 are going to serve you with all correspondence and then not serve

21 you.  Or to require you to serve Intermountain, but then not

22 require Intermountain to serve you.  Either way, we believe that

23 that's inequitable and inappropriate.

24 So in conclusion, I want to say that this is a failed

25 project.  Nearly 20 years ago Intermountain speculated on
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 1 possible need for additional water resources in Lemmon Valley.

 2 That never played out.  So Intermountain gambled and lost,

 3 because municipal demand for Lemmon Valley is being met by other

 4 sources.  So how do we know that?  Because Intermountain has not

 5 provided any evidence of any development in Lemmon Valley that

 6 the proposed project will serve.  It hasn't said anything about

 7 Lemmon Valley at all in its extension requests.  The entire focus

 8 is on Cold Springs, which is outside of the permitted place of

 9 use.

10 So the extension request, we submit, should have been

11 denied and these permits canceled, and we would request that the

12 Court grant our petition for judicial review.

13 If the Court doesn't have any other questions, I would

14 like to reserve some time for rebuttal.

15 THE COURT:  That's fine.

16 MS. LEONARD:  Thank you, Your Honor.

17 THE COURT:  Miss Fairbank, you or Mr. Elmore going to

18 go first?

19 MS. FAIRBANK:  I'll go ahead and take the first stab,

20 Your Honor.

21 Your Honor, Micheline Fairbank on behalf of state

22 engineer.  With me today is Malcolm Wilson, who is also with the

23 state engineer's office.

24 So there's really two issues in this particular case.

25 First, whether or not the state engineer's decision to grant
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 1 Intermountain's 2016 applications for extension of time under NRS

 2 533.380 are supported, is supported by substantial evidence, and

 3 whether or not the antispeculation doctrine applies to that grant

 4 of applications for extension of time.

 5 I think it's very important to go back to the source

 6 and the beginning, really what governs the state engineer's

 7 actions in this particular case, and that is NRS 533.380, which

 8 very explicitly sets forth those requirements for the state

 9 engineer to consider.  And again it's important to remember that

10 these are considerations of the state engineer, not necessarily

11 black and white mandates and the end-all be-all, but, for each

12 and every element to be demonstrated, but they are all the

13 components for the state engineer to consider.

14 Specifically when you look at NRS 533.380, subsection

15 3, the state legislature provides that the state engineer may for

16 good cause shown grant any number of extensions of time within

17 which construction work must be completed or water must be

18 applied to a beneficial use.  Any number of extensions of time.

19 So regardless of whether it's been one or two or 12 or 22

20 extensions of time, the legislature has given the state engineer

21 the discretion to grant any number of extensions of time so long

22 as the remaining provisions are considered by the state engineer

23 and considered in evaluation of that application.

24 When you go on under subsection 3, the state engineer

25 is required to make a determination for proof and evidence
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 1 submitted that the applicant is proceeding in good faith and with

 2 reasonable diligence to perfect the application.  So the state

 3 engineer's required to make that determination, that affirmative

 4 determination that the applicant is proceeding in good faith and

 5 reasonable diligence.  And reasonable diligence is defined within

 6 section 6 that says reasonable diligence is the steady

 7 application of effort to perfect the application in a reasonably

 8 expedient and efficient manner under all the facts and

 9 circumstances.  So the state engineer has to consider all of the

10 facts and circumstances.

11 So what really this case hinges upon is subsection 4,

12 which talks about the grant of an extension of time for a

13 municipal or quasi-municipal use of water.  And the legislature

14 set out five different criteria for the state engineer to

15 consider, among other factors.  So this list is not exhaustive,

16 it's not exclusive.  The state engineer has discretion to look at

17 these five factors as well as consider other factors.

18 The procedural history as set forth by Sierra Pacific

19 Industries certainly demonstrates that, and Marshall and

20 Intermountain Water has for a very long period of time been

21 attempting to perfect their water rights.  And perfection is the

22 construction of works and the placement of water to a beneficial

23 use.  It's kind of a term of art in the water industry.  But what

24 happened in 2002, what happened in 2010, or '12 or '14 or '15 or

25 beforehand is not the matters before the Court here, because that
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 1 is all res judicata.  Last year Sierra Pacific Industries

 2 challenged the state engineer's grant of an extension of time to

 3 Intermountain.

 4 THE COURT:  Are you talking 2015 or --

 5 MS. FAIRBANK:  2015.  So the 2015 applications for

 6 extension of time were found to have been supported by

 7 substantial evidence.  So whether Sierra Pacific Industries

 8 agrees or disagrees, what is before the Court today is the 2016

 9 applications.  And what is not before the Court today is the 2017

10 applications.  Because in 2016 the state engineer had before him

11 Sierra Pacific Industries' objections and their positions and

12 their arguments, which are substantially the same as what they

13 have presented to the Court in this particular petition for --

14 THE COURT:  Did they get to respond to the Marshall

15 affidavit?  Did Sierra Pacific get to respond to that?

16 MS. FAIRBANK:  Your Honor, I don't believe they did.

17 The basis for that, I don't have a good answer, I don't know what

18 the answer is for that.

19 THE COURT:  Should they have gotten notice?

20 MS. FAIRBANK:  There's no requirement.  They asked for

21 notice, but there's no statutory requirement, and --

22 THE COURT:  Doesn't the constitution require notice and

23 the right to be heard?

24 MS. FAIRBANK:  Do they have a due process right, in

25 this particular the due process is given to Mr. Marshall and
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 1 Intermountain.  They have the due process interest, because they

 2 are the ones with the property interest and the right to

 3 appropriate water.  Sierra Pacific Industries is merely another

 4 water user that is waiting in line, just like there are tens of

 5 thousands of water users in the state of Nevada with applications

 6 that are waiting in line so that perhaps they get their day to go

 7 ahead and use the water that they have applied for, with the hope

 8 that somebody ahead of them falls out of line.

 9 So it's not, there's not a due process interest,

10 because the reality is NRS 533.450 is their due process.  Any

11 person feeling aggrieved by a decision of the state engineer has

12 the opportunity to seek judicial review of that decision.

13 THE COURT:  So you are not taking the position that

14 she's, Sierra Pacific's precluded from getting judicial review of

15 the engineer's decision because they didn't object in the lower

16 proceedings.

17 MS. FAIRBANK:  No, we are not taking that position.

18 But what we have here, Your Honor, is we have --

19 THE COURT:  Doesn't the water commissioner want as much

20 comment on anything he's considering as he can get so he can make

21 the best reasoned decision?  I mean isn't that part --

22 MS. FAIRBANK:  These are administrative proceedings.

23 These are applications for extension of time.

24 THE COURT:  I know.  There's still a right.

25 MS. FAIRBANK:  These are applications for extensions of
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 1 time.  And let me tell you, Your Honor, an objection and judicial

 2 review of grant of an application of extension of time is an

 3 exception, not the rule.  Applications for extensions of time,

 4 there's not a notice and hearing provision, there's not these

 5 different types of things.  Thousands of these come in every

 6 year, and the state engineer considers all the information made

 7 available to them, and within the statutory framework applies

 8 that statute based upon the individual facts and circumstances of

 9 that individual application.

10 And so holding a hearing or having those different

11 types of things upon every application for extension of time,

12 quite candidly, Your Honor, there's not the resources to do that.

13 So the state engineer does the best they can, and they take the

14 information, and they have to rely upon the applicant and

15 protestants.  That's the process.

16 THE COURT:  Well, in this case the protestant didn't

17 receive notice of at least part of the proceedings.  That's what

18 I'm saying.  If that were the case --

19 MS. FAIRBANK:  If that were the case --

20 THE COURT:  That's what troubles me the most, is that

21 they asked for notice and they didn't get it.  So they didn't get

22 a chance to contest this Marshall affidavit, which they are

23 flatly asserting is false.

24 MS. FAIRBANK:  Your Honor, I can't say that, because

25 it's a sworn affidavit made under penalty of perjury that was
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 1 provided to the state engineer.  And the state engineer, knowing

 2 that these are the requirements, knowing that the applicant has a

 3 clear understanding of what the statutory requirements are, the

 4 state engineer has to take the information provided to him and

 5 his office at face value.  And in this particular case the

 6 affidavit that was submitted by Intermountain in support of their

 7 application for extension of time was based upon --

 8 THE COURT:  Why wouldn't you require that they attach

 9 any agreements?

10 MS. FAIRBANK:  These are administrative proceedings.

11 These are not held --

12 THE COURT:  Just for your information, I was an

13 administrative hearing officer for the state of California

14 Department of Benefit Payments for two years when I was in law

15 school, so I know what it's like to be an administrative hearing

16 officer.

17 MS. FAIRBANK:  These aren't, these are applications.

18 This is not the same as an application to appropriate water where

19 you have publication and notice and opportunity for protest and

20 all those different things.  That's all set forth within

21 different and separate statutory provision.  These are

22 applications just to go ahead and continue that property

23 interest, to enable that individual that ongoing opportunity to

24 go ahead and perfect their water right.

25 THE COURT:  He's still required to test assertions by,
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 1 assertions made in support of an application for extension.

 2 MS. FAIRBANK:  But we have an affidavit.  And Your

 3 Honor, the state engineer is not held to the same evidentiary

 4 standard as a court of law.

 5 THE COURT:  I understand that.

 6 MS. FAIRBANK:  You have to understand, the state

 7 engineer is, again it's an office of limited resources, limited

 8 staff, and they have to take assertions made by people for face

 9 value.  And their job is not to go ahead and try to poke holes in

10 every presentation and every assertion made before them.  Sierra

11 Pacific Industries certainly wants to, because they have a

12 financial interest in trying to go ahead and undermine

13 Intermountain's application because they want that water.

14 THE COURT:  Which is why it would have been helpful had

15 they got notice and had a chance to poke holes in that affidavit.

16 That's what concerns me.

17 MS. FAIRBANK:  Your Honor, in 2016 there's no

18 requirement.  Had the legislature thought that those individuals

19 who may want to protest, that may want to go ahead and challenge

20 an application for extension of time be afforded greater notice

21 and opportunity to respond, they would have put forth the same

22 type of requirements that they have in the appropriations

23 process.  But the legislature hasn't extended that same notice of

24 right and responsibility and response opportunities in this

25 particular statutory provision.  And certainly there's no
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 1 obligation on the part of the state engineer to go through some

 2 sort of formal hearing process.  The state engineer has the

 3 discretion to do that.

 4 THE COURT:  I'm not saying that he does.  But it seems

 5 like if someone, I mean it's pretty obvious that Sierra Pacific

 6 objected to these extensions.  They asked for notice, and they

 7 didn't get it, and they didn't get an --

 8 MS. FAIRBANK:  But it's not dispositive, because that's

 9 not the measure, that's not the standard.  That is not the basis

10 and measure of the state engineer's decision.  The standard of

11 review is whether or not the decision is supported by substantial

12 evidence.

13 THE COURT:  Why shouldn't I remand this back to him,

14 give him a chance to look at their objections?

15 MS. FAIRBANK:  You certainly can, Your Honor.  That's

16 within the Court's discretion.  It's the Court sitting in the

17 role of an appellate jurisdiction.

18 THE COURT:  I mean this, this obviously, having been an

19 active judge in Carson City, I have heard a lot of these

20 administrative, 233B mostly, but a lot of these, depending on

21 whether people appeal or not. 

22 What I'm troubled by in this case is that their failure

23 to get notice and be able to test this affidavit, and just in

24 writing if nothing else, to best inform the water engineer before

25 he makes a decision.  And at least in theory that's the idea
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 1 behind notice and right to be heard.  And when I say right to be

 2 heard, being heard through documents is, and you are right, he

 3 doesn't have to have a hearing, he's got limited staff.  I know

 4 how important water is in Nevada.  So I'm sure there's lots of

 5 people fighting over it.  So he doesn't have a whole lot of time

 6 to do all of this.

 7 But that's what concerns me, is that, and I can't help

 8 wondering if in the back of his mind when he granted this he was

 9 thinking well, there could be a problem with this affidavit,

10 Sierra Pacific would have brought it to my attention, and because

11 they didn't, he just accepted it on face value when he might not

12 have otherwise.

13 MS. FAIRBANK:  I understand.  But, Your Honor --

14 THE COURT:  That's what bothers be.

15 MS. FAIRBANK:  -- at the same time the state engineer

16 does take a sworn affidavit made under penalty of perjury that

17 the affirmations, that the statements are valid.  And certainly

18 in this particular instance the state engineer had no reason not

19 to accept those statements at face value.

20 THE COURT:  No, because the one person that was

21 opposing wasn't given notice and didn't have a chance to --

22 MS. FAIRBANK:  But the assumption, then, then the state

23 engineer is supposed to somehow, is supposed to then try to poke

24 holes in every affidavit or every sworn statement or every piece

25 of proof that's put before him, as opposed to the alternative,
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 1 which is to accept it at face value.  And so the opportunity is

 2 here.  And they disagree with the, Sierra Pacific Industries

 3 disagrees with the state engineer's interpretation and reliance

 4 on the affidavit.  That's the dispute.  Was the state engineer

 5 justified in relying on those statements?  That's that the issue

 6 before the Court, not whether or not Sierra Pacific Industries

 7 had the opportunity to respond to that.

 8 THE COURT:  They are trying to present evidence now of

 9 a false view of what was contained in the affidavit.

10 MS. FAIRBANK:  Your Honor, that's not before the Court.

11 The state engineer, the reality is -- let's just go ahead and

12 remember the context.  That information which Sierra Pacific

13 Industries is trying to go ahead and interject into this case to

14 try to discredit the applicant was not provided to the office of

15 state engineer until 2017.

16 THE COURT:  I agree.

17 MS. FAIRBANK:  Well after the affidavit was submitted

18 by Intermountain, well after the state engineer made his

19 decision, and well after even had the state engineer offered

20 Sierra Pacific Industries the opportunity to respond, that

21 information and those documents wouldn't have been available.  

22 It's great to be an armchair quarterback and have the

23 opportunity to say well, hindsight is 20/20.  Well, we can't do

24 that here.  That's not what the law with regard to the judicial

25 review process of the decision of the state engineer permits, and
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 1 that's now not how the supreme court has decided it.  We don't

 2 get to be armchair quarterbacks.

 3 THE COURT:  I agree.  I know what the substantial

 4 evidence standard is, and I also know that I'm supposed to be

 5 deferential to his interpretation of what the law is.  And I

 6 always have been.  But what I am concerned about is after asking

 7 for notice they didn't get it, they didn't have a chance to

 8 refute that affidavit, to the benefit of the commissioner,

 9 because he would have had more information.

10 MS. FAIRBANK:  But we are speculating.  We are

11 speculating as to that, Your Honor, as to whether or not it would

12 have changed the decision.

13 THE COURT:  Well, if I remand it back --

14 MS. FAIRBANK:  If you remand it back, then that's a

15 whole different, and it's no longer speculation.

16 THE COURT:  -- he gets a chance.

17 MS. FAIRBANK:  We are no longer speculating as to

18 whether that would change the decision.  So the decision of the

19 state engineer really has to be measured upon the evidence that

20 was before him at the time he made the decision.  And it's not a

21 justiciable right.

22 THE COURT:  What I am being asked to do is reverse the

23 decision and remand it back and order him to deny it, the

24 extension.

25 MS. FAIRBANK:  That is what you are being asked to do.
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 1 And the state engineer asserts that that's not an appropriate

 2 outcome, because he does believe that his decision was supported

 3 by substantial evidence.  He wouldn't have granted the extension.

 4 He didn't hold Intermountain --

 5 THE COURT:  My concern is it wasn't supported by all

 6 the evidence that he might have gotten had they got notice after

 7 they requested it.

 8 MS. FAIRBANK:  The assumption is they are entitled to

 9 notice statutorily, and they are not.

10 THE COURT:  We superimpose that requirement in lots of

11 instances where there's no statutory, a statute that sets it out.

12 MS. FAIRBANK:  But that's a new standard that the state

13 engineer is not obligated under the law.  The state engineer is

14 not obligated to provide notice to any possible person with

15 regards to an application for extension of time.  Again, the

16 state legislature saw it very clear for appropriations to set out

17 the notice and comment requirements.  That hasn't been granted.

18 THE COURT:  Nobody can object to his giving an

19 extension is what you are saying.

20 MS. FAIRBANK:  I am not saying that.  I'm just saying

21 that a claim of due process violation on the basis of somebody

22 for not getting notice, that's not a justiciable basis to

23 challenge a decision of the state engineer.  It has to be more.

24 And that's what Sierra Pacific Industries has done here.  They

25 didn't bring their claim on the inability to receive notice.
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 1 THE COURT:  Well, that's in front of me.

 2 MS. FAIRBANK:  But that's not what the basis for

 3 petition for judicial review is.  The basis for the petition for

 4 judicial review is that it doesn't conform to the requirements

 5 under NRS 533.380.

 6 THE COURT:  Well, let me put it, based upon what was

 7 before him, I'm fine with the decision that he made, and I defer

 8 to his interpretation of the law.  My concern is that after

 9 asking for notice they weren't given it, and he didn't get the

10 benefit of what they would have submitted had they had notice.

11 MS. FAIRBANK:  Your Honor, and that's not the issue.

12 And this is not the issue or the circumstances before the Court

13 today.  The 2017 applications are pending before the state

14 engineer, and they are proceeding with a hearing on that

15 application for extension of time.  This is an evolving process.

16 THE COURT:  You're right, it's not before me.

17 MS. FAIRBANK:  So we have the 2016 decision.

18 THE COURT:  That's probably going to be the case in

19 most instances when people object to the extension of time, that

20 by the time it gets to the court you are already in the next

21 season of extensions, I guess is what you described it as.

22 MS. FAIRBANK:  Theoretically if the legislature changed

23 it we might get a longer time period for these proceedings to go

24 ahead and flesh themselves out.  But that's an aside.

25 THE COURT:  I try as little as I can to pay attention
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 1 to what the legislature is doing until they get done, because I

 2 don't find anything, they talk a lot over there, and half the

 3 time it doesn't have anything to do with what eventually comes

 4 out of legislative session.

 5 Anyway, go ahead.

 6 MS. FAIRBANK:  So, Your Honor, I think you very clearly

 7 understand the position of the state engineer.  And within the

 8 affidavit submitted by Mr. Marshall, the state engineer found

 9 that the elements of the requirements under NRS 533.380,

10 subsection 4, were satisfied.  That affidavit that was before the

11 state engineer identified the number of parcels to be served, the

12 period contemplated for development of the project, and

13 articulated that steady application of effort to develop the

14 water.

15 Sierra Pacific Industries raises an issue with respect

16 to the service location.  However, the affidavit didn't preclude

17 its service area of Lemmon Valley.  It just encompassed all the

18 efforts that Intermountain was making towards the development of

19 their water.

20 And so when you look at that, and you take those

21 statements at face value, when you don't try to undermine the

22 plain reading of those statements, and you don't try to go ahead

23 and pick them apart because you want to find fault with them,

24 because that's not, the state engineer's position and role is not

25 to try to find fault with the statement, but to take those
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 1 statements at face value.  Those requirements that were set forth

 2 within 533.450, excuse me, 380, subsection 4, were met not only

 3 by the application and the affidavit of Mr. Marshall, but the

 4 accompanying documents demonstrating there was continued

 5 financial investment into the perfection of the project.

 6 And when we talk about the antispeculation doctrine,

 7 it's very important to remember that we step back, and the

 8 easiest and the most succinct way to define the antispeculation

 9 doctrine is I can't secure a water right, sit on it, do nothing

10 waiting for there to suddenly become a demand so I can go ahead

11 and then sell that water and benefit from that, while I have zero

12 intent to ever be a participant in the development, the

13 construction of the work for the placement of that water to

14 beneficial use.  The antispeculation doctrine does not preclude

15 someone from working and then collaborating to develop, to

16 construct and develop.

17 And what we have here, based upon the facial reading of

18 Mr. Marshall's affidavit, is collaboration.  Collaboration, not

19 everybody has the financial means to do something themselves.

20 They may have the foresight, they may have the ability to go

21 ahead and get that particular idea, in this particular case to

22 secure water in these particular basins, with the idea that they

23 could serve the greater Washoe County area as development

24 improved and grew.  And Intermountain invested in that, and they

25 have engaged in a steady application of effort as an intent to do
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 1 that.  But every once in a while somebody needs that investor or

 2 that infusion or that other partner to help get it past that

 3 finish line.

 4 Based upon the facial reading of the affidavit and the

 5 applications and the history of this project, that's what is

 6 occurring in this particular case.  It's not that Intermountain

 7 is sitting there just doing nothing, waiting for that water to

 8 suddenly become valuable to go ahead and then sell it.  That

 9 would be speculation.  But in this particular case the facial

10 reading of the affidavit doesn't demonstrate that there's

11 speculation, and the state engineer did not find in the 2016

12 application for extensions of time that the antispeculation

13 doctrine was being violated, because Intermountain did

14 demonstrate its involvement efforts and application of effort,

15 and they are demonstrating their good faith intent to place that

16 water to its intended beneficial use.

17 So the state engineer relied upon, and it's absolutely

18 true the state engineer relied heavily on the affidavit submitted

19 by Intermountain in support of their applications.  But that was

20 the evidence that was before them, and in the eyes of the state

21 engineer, based upon the statutory requirements, the state

22 engineer found that to be sufficient.  The state engineer, at the

23 time he made his decision, didn't have a reason, doesn't have a

24 reason to question the veracity and the intent and the meaning

25 behind the affidavit and that there was good faith, so the state
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 1 engineer made his findings.

 2 And as the state engineer went through in his June 1,

 3 2016, letter, the state engineer went through and articulated all

 4 of these issues and articulated in detail, great detail, why the

 5 state engineer found that the applications for extension of time

 6 were supported by substantial evidence.

 7 So the state engineer believes that his decision is

 8 supported by substantial evidence that was based upon that

 9 information in 2016.  His decision conforms with NRS 533.380.  He

10 saw that there was a steady application.  And that's incremental,

11 it doesn't have to be leaps and bounds, but it's just pushing

12 that stone steadily and just moving it along.  And that's why the

13 legislature didn't establish time limits on the number of

14 applications that can be granted.  So the state engineer, in his

15 discretion, made that decision to grant these applications for

16 extension of time.

17 So the state engineer not only addressed those

18 statutory requirement under 533.380, finding that the affidavit

19 provided sufficient information regarding the efforts to reach

20 agreements, the efforts to secure the ability to construct the

21 works, the efforts to place that water to a beneficial use.  All

22 of that being done by Intermountain also didn't meet that, the

23 antispeculation doctrine.  It wasn't in the antispeculation.  And

24 so the state engineer addressed that in his decision and

25 articulated why the Batcher decision wasn't applicable to this
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 1 particular case.

 2 So this particular case the state engineer, based upon

 3 these relatively incremental and small steps that are required by

 4 law and were demonstrated through that affidavit, the state

 5 engineer took that affidavit at face value and in good faith and

 6 granted the applications.

 7 THE COURT:  I have no questions.

 8 MS. FAIRBANK:  Thank you.

 9 THE COURT:  Mr. Elmore.

10 MR. ELMORE:  Thank you, Judge.

11 Rick Elmore on behalf of Intermountain Water Supply,

12 the intervening party in this matter.

13 I don't want to duplicate the argument of the state,

14 because clearly our position is in support of the state

15 engineer's finding with regard to the 2016 application.  But

16 there are a couple of things that I want to focus the Court on

17 here.

18 Obviously troubled by this issue about the request for

19 notice and why Sierra Pacific didn't participate in the

20 proceedings that led to the approval that is the subject of your

21 review today.

22 THE COURT:  Well, you argued pretty extensively that I

23 shouldn't because they didn't participate in the proceedings

24 below.  If they didn't receive notice, then why should they have?

25 MR. ELMORE:  Let's look at what was going on in 2015
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 1 when the fight began.  Okay?  Ultimately there was a court

 2 process.  There was a --

 3 THE COURT:  I saw that.

 4 MR. ELMORE:  There was a grant of the 2015 extension.

 5 Sierra Pacific seeks judicial review of that.  Okay?  Ultimately

 6 there's protracted litigation in front of Judge Flannagan.

 7 One of the things that I find so curious is that the

 8 hearing on that 2015 application is held I believe around the

 9 14th or 15th of December of 2015.  Some point in time just days

10 prior to that hearing taking place, but importantly before that

11 hearing took place, the petitioner in this litigation filed an

12 objection with the state engineer to the anticipated request for

13 an extension was going to come in 2016.  Okay?  So there's been

14 no application made yet, because we are not in 2016, so

15 Intermountain hasn't applied for an extension, but curiously

16 filed with the state engineer its objection to the grant of

17 anymore extensions of these permits.

18 The state is represented by counsel, Sierra Pacific is

19 represented by counsel, Intermountain is represented by counsel,

20 and they are all participants in the proceeding, the court

21 proceeding that is being held a few days after this pre-objection

22 is filed.  I mean there's not even a proceeding yet in the state

23 engineer's office.  Okay?

24 Now, Miss Leonard says in her petition that she

25 requested notice from the state engineer.  Okay?  But Miss
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 1 Leonard also knew how the process worked in conjunction with the

 2 2015 request for an extension, because she participated in that

 3 proceeding.  As a matter of fact, she participated all the way to

 4 the point in time where there's a court hearing that led to Judge

 5 Flannagan's order in January of 2016.

 6 All of this information is available on the state

 7 engineer's website.  You can see when the applications come due,

 8 when somebody's going to have to apply for an extension of time.

 9 She clearly knew that Intermountain was likely to apply again for

10 an extension in 2016.  That's why she filed the pre-objection in

11 2015.

12 But do we have any information in the documents

13 submitted to you that suggests that she went to the lawyers for

14 the state, the lawyer for Intermountain Water Supply and served

15 the pre-objection to the coming 2016 application?  Do we have any

16 information that suggests that she ever served Intermountain

17 Water Supply with request for notice that she contends that she

18 sent to the state?  No.  Is there anything in the record to

19 suggest that Mr. Marshall or anyone else at Intermountain Water

20 Supply had any idea that a request for service had been made?  So

21 the one thing that is absolutely clear here is that no fault can

22 be attributed to Intermountain for not serving documents.

23 Now, clearly Intermountain anticipated that there would

24 be some participation in the 2016 application.  But the reality

25 is that that participation is limited to what was filed before
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 1 the application was even made with the state engineer for the

 2 extension of time.

 3 And there's one small point I just wanted to make to

 4 the Court.  The initial objection to any further extensions was

 5 filed while the litigation was pending and before the decision

 6 was made.  Then a supplemental, or a supplement to the objection

 7 was filed in January, and I believe that is some time that is

 8 very close to when the Court's order came out denying judicial

 9 review of the 2015 petition, but at a time when all of these

10 issues are still pending.

11 The question is why didn't Sierra Pacific address this

12 issue with the Court?  Well, I think very clearly the answer to

13 that is that it did address those issues with the Court.  And if

14 you look at Judge Flannagan's order, all these same issues were

15 raised in the legal proceedings that pertained to the 2015

16 application.

17 Now, it is true, of course, because the affidavit of

18 Mr. Marshall was not filed until March of 2016 when the

19 application for an extension was made then by Intermountain, but

20 all Sierra Pacific Industries had to do was look at the status of

21 the proceedings in the state engineer's office pertaining to an

22 application that it obviously knew was going to be made, and it

23 could have done anything that it wanted to do just like it did in

24 2015.

25 So it's unfair, I think, to say well, the state
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 1 engineer is responsible solely for the fact that Sierra Pacific's

 2 not a participant in that proceeding after the affidavit.  And it

 3 certainly isn't Intermountain Water Supply's fault they didn't

 4 make an objection that they now come to court and tell you about.

 5 So I understand the Court's concern that everybody

 6 should have an opportunity to participate, but here is the

 7 problem.  We are guessing as to what, if anything, Sierra Pacific

 8 would have offered that --

 9 THE COURT:  Doesn't that mean shouldn't I remand it

10 back and let the water commissioner instead of me try to make

11 some decision, let the water commissioner decide what effect all

12 of that would have?

13 MR. ELMORE:  That's one of the alternatives that's

14 available to the Court.  I mean we have a new proceeding that has

15 a hearing coming next month for the 2017 extension.

16 THE COURT:  You know, I'm sitting here thinking, think

17 for a moment, I know you won't want like this assumption, there's

18 a whole bunch of false things in Marshall's affidavit.  If I say

19 no, whether there was or not, the commissioner had substantial

20 evidence to support the decision that he made based on the

21 affidavit that was before him, and therefore I hold his decision

22 and I defer to his interpretation of the law in the state of

23 Nevada, so I deny the petition.

24 And then now on this next application you guys,

25 different reasons for why you want an extension, if you are
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 1 asking for one, and they are all substantial, is the fact that it

 2 might have been a false affidavit, and it doesn't, if there was,

 3 and Sierra Pacific had had a chance to test that, and the

 4 commissioner had found in Intermountain's favor again, as long as

 5 he has substantial evidence, I'm not a super court, I don't get

 6 to redecide facts that have already been decided unless they are

 7 clearly erroneous, that's what's troubling me right now.

 8 I mean I am more than happy to play my role in this

 9 process, not, the only facts I consider are the ones that were

10 before the water engineer, and I decide whether or not his

11 decision was supported by substantial evidence.  But in this case

12 we have got this issue hanging out here that wasn't considered by

13 him.  So why shouldn't I remand it back to him and let him

14 consider it?

15 MR. ELMORE:  Well, one reason that you should refrain

16 from doing that is the plaintiff, Sierra, had a place to go at

17 the time on these very issues.  She goes to the affidavit, and

18 she takes these three paragraphs, okay, and then she, I hope my

19 characterization is not offensive to anyone, but she literally

20 nitpicks the language in three paragraphs of the affidavit.

21 THE COURT:  That's what lawyers do, isn't it?

22 MR. ELMORE:  Unfortunately there's a complete document

23 there.  And that document --

24 THE COURT:  Now you are starting to argue facts, and

25 I'm not a finder of fact.  I review decisions made by the water
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 1 engineer, but I'm not a finder of fact, and I'm getting put in

 2 the position where I'm finding facts.  And that's not what I'm

 3 supposed to do in this procedure.

 4 MR. ELMORE:  Unfortunately the first person to speak

 5 this morning in this proceeding elected to go to those three

 6 paragraphs to point out to you that they are deficient in

 7 satisfying certain requirements of the statute.  And that's not

 8 appropriate, because the state engineer's obligation was to look

 9 at the totality of the document, and at the end of day, if he was

10 going to grant the extension, having to come to the conclusion

11 that those elements, statutory elements, were satisfied in

12 something that Intermountain gave him in conjunction with the

13 application.

14 But here's my point to you, Judge.  If you look at the

15 things that she is taking issue with in the affidavit, things

16 that she says are false, one has to guess on what basis she has

17 information to make any of those conclusions.  And of course that

18 gets back to this issue about, you know, her needing to be there

19 in the first place.  But counsel for the state has correctly

20 pointed out that the state engineer could look at the totality of

21 the affidavit and say okay, these requirements are satisfied by

22 substantial evidence here.

23 Now, the bigger question that you have to keep in mind,

24 though, is Sierra had an absolute right to address those same

25 elements in the context of the court proceedings that started
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 1 with the hearing in December of 2015.  The issues that she raises

 2 now are all issues that could have been appropriately raised, and

 3 I submit were raised, in the context of the 2015 hearing.

 4 Does the antispeculation statute apply in this case?

 5 That issue is addressed by Judge Flannagan in his order.  What

 6 were they going to use the water for?  That issue was addressed

 7 in the 2015 court proceedings.  Were they going to sell, were

 8 they going to have somebody else buy it, were they going to have

 9 somebody else effect the construction?  She's cited no authority

10 that says that an applicant is forced to elect one of the three

11 alternatives and can't, in the process of pursuing this project,

12 actually be pursuing all three elements.  There's no law anywhere

13 that I'm aware of that says they were precluded from doing that.

14 So there's not an inconsistency.  Intermountain was

15 free to do any of those things, because any of them constitute

16 the diligent effort required by law.  But it isn't that she was

17 precluded from addressing those issues.  She did address them in

18 the context of the 2015.  She just lost.  And I should say,

19 Judge, properly, Sierra lost.  And that's the crux, I think, of

20 the issue before you.

21 So I think there's more than enough support for what

22 the state engineer decided in 2016, I think that's what you said

23 a minute ago, and the issue is only whether there's some process

24 requirement that was violated.  But I ask the Court to remember

25 that Intermountain Water Supply didn't have anything to do with
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 1 that.

 2 THE COURT:  I'm not suggesting you did.  I'm just

 3 troubled, I mean we are asked to, and I'll use the term both the

 4 fact and the law, to give great deference to proceedings below,

 5 which is appropriate.  And probably as much as anybody I

 6 understand the reason for that, because as a judge in Carson City

 7 I heard appeals from the PUC, appeals from the environmental

 8 protection agency, appeals from workmen's comp hearings, the tax

 9 commission, I don't know how many different ones.  And there's

10 just no way that a district court judge can have the expertise at

11 the lower tribunals, and I shouldn't call them lower, the other

12 tribunals have.  And so you do, they are the finder of facts,

13 same as the justice court, whenever there's appeals from the

14 justice court.  So I'm entirely comfortable with that, and I

15 understand the reason for it. 

16 My concern is that, part of the reason I'm comfortable

17 in doing that is because everybody's got a chance to be heard in

18 the proceedings below.  You know, our sacred notices and rights

19 to be heard have been complied with.  And in this case, maybe I'm

20 overly picking on this, but I just, it seems like there would be

21 procedures in place for if someone says I want notice of the

22 pendency of any request for extensions, that they get it.  And if

23 they do, then they can argue in front of the water commissioner.

24 And 90 percent of the time his decision is going to be upheld,

25 because if there's substantial evidence before him, and we defer
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 1 on the law, that's about the percentage I have upheld of

 2 administrative tribunals.

 3 So go ahead, Mr. Elmore.

 4 MR. ELMORE:  I was just going to close, Your Honor, by

 5 saying that the first numbered paragraph entitled standard of

 6 review in Judge Flannagan's order that was entered in January

 7 last year correctly states the law on what kind of a review is

 8 applicable.  And the state has said, and we have said extensively

 9 in our brief, that he had everything that he needed to justify

10 the extension that he granted.  And the failure today is of

11 Sierra to say well, okay, we might have provided some

12 information, maybe not, it's equal opportunity, but we might have

13 provided some information if we had known about the affidavit.

14 Well, that process was known to them, they anticipated it in

15 December of 2015, they did send a request, accepting the

16 representation that's been made, that request is made.  But that

17 doesn't explain why after March of 2016, when the application is

18 there and Mr. Marshall's affidavit is there, why there isn't some

19 response from Sierra to whatever was contained in the

20 application.

21 Thank you.

22 THE COURT:  Miss Leonard, did you want to make a reply?

23 MS. LEONARD:  Yes, Your Honor.  Thank you.

24 Your Honor, I think what's really notable about the

25 comments by Intermountain and state engineer's counsel is what
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 1 they did not say.  Neither of them have addressed this case, the

 2 Desert Irrigation case.  It's cited in our briefs, I discussed it

 3 here earlier.  It says that you can only get an extension of time

 4 if you are showing reasonable diligence to prove up the water in

 5 the place of use that's authorized in the permit.

 6 THE COURT:  You know, you bring that up.  Do either of

 7 you, because I asked them a lot of questions, do either one of

 8 you want to respond to that?  And then you can reply.

 9 MS. FAIRBANK:  Your Honor, I think I did address it in

10 my statement where I said the affidavit doesn't preclude the

11 place of use of being Lemmon Valley.  So that was the basis in

12 which there's, you know, the Desert Irrigation also, that case

13 particularly articulates that the state engineer engages in a

14 case-by-case fact specific analysis.  And so --

15 THE COURT:  So you agree with her assertion of what

16 that case says, then, that it has to be the place where they

17 apply for it, Lemmon Valley?

18 MS. FAIRBANK:  A permit to appropriate water is

19 specific in terms of its place of diversion and place of use.

20 However, the affidavit doesn't preclude the place of use being in

21 Lemmon Valley.

22 THE COURT:  Do you have anything you want to say?

23 MR. ELMORE:  Just say the same thing.

24 THE COURT:  I interrupted him with a lot of questions,

25 so that's why I'm letting him do that.
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 1 MS. LEONARD:  So that language doesn't preclude is

 2 curious to me, because that's not standard.  The affidavit has to

 3 show reasonable diligence to perfect the water in Lemmon Valley.

 4 It doesn't say anything about Lemmon Valley.  So I understand

 5 Your Honor's concern with regard to the lack of notice, and we

 6 share them.  However, this affidavit could be a hundred percent

 7 true or a hundred percent false, but if you take it on its face,

 8 if you take it as the state engineer has said, then look at it,

 9 it says nothing about trying to perfect water in Lemmon Valley.

10 And that is dispositive of this case.  So as a matter of law the

11 Court can say this is not adequate to support these extensions.

12 It doesn't matter who was heard and what happened in

13 front of the state engineer.  The state engineer's obligation is

14 to review the affidavit to determine if it's showing reasonable

15 diligence to perfect the applications in Lemmon Valley.  It says

16 nothing about that.  So as a matter of law this affidavit is

17 deficient, whether or not we accept whether it's true or not.

18 So in that respect I really need to disagree with my

19 colleague as to the description of what the substantial evidence

20 standard is.  The state engineer's counsel said that the state

21 engineer had to accept the statements in the affidavit at face

22 value.  That is not a correct statement of the substantial

23 evidence standard.  The substantial evidence standard says what

24 would a reasonable mind do.  If something is just said, would a

25 reasonable mind just accept it?  No.  The state engineer has to
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 1 determine through proof and evidence that a, that there's

 2 reasonable diligence being shown.  A reasonable mind would

 3 question, would address the inconsistencies, would seek more,

 4 would ask for the alleged agreements.

 5 So the state engineer can't just look at an affidavit

 6 and say it's a sworn statement, that's it.  An affidavit may in

 7 and of itself be evidence, but it's not substantial evidence.

 8 That's a whole different standard.  So I disagree on that point.

 9 My colleague also said that the court, or the state

10 engineer looked at the totality of the document or the totality

11 of the circumstances.  And we agree that the state engineer looks

12 at all the facts and circumstances.  But the state engineer

13 looked specifically at these three paragraphs.  I'm not picking

14 on these three paragraphs because I think, only because I think

15 they are important.  The state engineer relied on these three

16 paragraphs, cited these three paragraphs in fact, and they, and

17 said based on these three paragraphs, that Intermountain had,

18 quote, secured agreements.

19 Again, we don't think that that's what these paragraphs

20 say, but we are citing to those paragraphs because this is

21 exactly what the state engineer has said that he relied on.

22 So the substantial evidence standard that this Court

23 has to review doesn't put it in the role of fact finder.  It's

24 not a role of looking at whether the state engineer did his job,

25 is the affidavit in front of him enough to show that
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 1 Intermountain was trying to put the water to beneficial use in

 2 Lemmon Valley.  And the state engineer did not do his job,

 3 because it says nothing about that.

 4 So I want to talk a little bit about Your Honor's

 5 suggestion about remand for the state engineer to look at Sierra

 6 Pacific's objections.  Now, if it's remanded, the state

 7 engineer's only going to be looking at what did Intermountain

 8 submit as of the date it submitted its extension request.  It

 9 can't take any new evidence now.  That's fundamentally unfair.

10 It's looking at that specific time, so no new evidence can be

11 accepted.

12 THE COURT:  Why couldn't new evidence be accepted if I

13 remand it back?  It's like he starts, not necessarily starts all

14 over again, but he can take whatever he wants.

15 MS. LEONARD:  I would disagree respectfully, Your

16 Honor, because an extension request is for a period of time.

17 It's a one-year extension request, and the applicant for the next

18 extension request has to show what did you do in the previous

19 year.  So he can't come up with anything new.  Everything is

20 framed from that time period alone.

21 THE COURT:  Well, if you question the affidavit, and

22 you want to respond to your questioning -- 

23 MS. LEONARD:  I'm sorry, Your Honor?

24 THE COURT:  If you question the affidavit, they would

25 have the opportunity to respond.
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 1 MS. LEONARD:  Well, as I'm saying, and I really

 2 encourage the Court to look at this Desert Irrigation case.

 3 THE COURT:  I have.

 4 MS. LEONARD:  So I want to address two other points.

 5 One is this idea that Mr. Elmore, well, I think both counsel

 6 raised with regard to res judicata.  Their argument is --

 7 THE COURT:  I'm not considering that.

 8 MS. LEONARD:  Okay.

 9 THE COURT:  That or the issue of preclusion, either

10 one.

11 MS. LEONARD:  Thank you, Your Honor.  So in that

12 regard, my, I would just like to close with the concept of look

13 at what has been submitted and whether it shows anything about

14 Lemmon Valley.  The fact it doesn't requires that as a matter of

15 law that the Court can reverse.  And for that reason, we request

16 that you grant the petition for judicial review.

17 Thank you, Your Honor.

18 THE COURT:  Well, I don't get to look at these cases

19 and say well, this is the way I would decide it, and if the

20 commissioner didn't decide the same way I would, reverse it.  I

21 have to look at what was before him, decide whether or not there

22 was substantial evidence, defer to him on his interpretations of

23 the law.

24 I find there was substantial evidence.  I defer on his

25 interpretations of the law.  I'm extraordinarily concerned about
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 1 the fact that there isn't a procedure in place on extensions that

 2 when a participant gives notice that they want to participate,

 3 that they are not given everything that's filed after that.  It

 4 wouldn't even have to be by the commissioner.  It could just, my

 5 concern here is had you let Intermountain, had you sent your

 6 request to Intermountain, although I don't know why you would

 7 have, then I might have a tendency to remand this back.  But --

 8 MS. LEONARD:  Your Honor, if I may.

 9 THE COURT:  What?

10 MS. LEONARD:  The state engineer did ask us to serve

11 our objection on Intermountain, which we did.  So we served them.

12 They didn't serve us.

13 THE COURT:  I understand that.  And that might very

14 well be a good issue on appeal.  You made the point there's no

15 statutory provision for notice and the right to be heard, even

16 though I think there is one, and the fact that there's no

17 procedures intrigues me.  I think there ought to be.  But again,

18 I don't get to decide those issues.  I'm concerned about that,

19 but not enough to not uphold the water commissioner.

20 So the petition is denied.

21 Anything more?  Who wants to prepare the order?

22 MS. FAIRBANK:  Your Honor, the respondent state

23 engineer will go ahead and prepare that order and circulate it.

24 THE COURT:  Circulate it.  Deposit your order with the

25 court.  And if you could email me a copy of it at BMaddox --

JA2748



    57

 1 actually, I phonied up some cards, maybe I still have some -- at

 2 BMaddox1004@ATT.net.

 3 MS. FAIRBANK:  That was BMaddox1004@ATT.net?  

 4 THE COURT:  If you could send that to me when you

 5 deposit it with the court and circulate it.  And if there's any

 6 objections, then I'll give you five days after you receive it to

 7 file any objections.  And if I don't receive any objections, then

 8 I'll just sign the order.  Otherwise I'll look at it and decide

 9 what the order should be.

10 Anything more, then?

11 MR. ELMORE:  No, Your Honor.

12 MS. FAIRBANK:  Nothing further, Your Honor.  Thank you.

13 THE COURT:  Court's in recess.  You can all be at ease.

14 MS. LEONARD:  Thank you, Your Honor.

15 -o0o- 

16

17
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 1 STATE OF NEVADA        ) 
                       ) ss 

 2 COUNTY OF WASHOE       ) 

 3  

 4  

 5 I, LESLEY A. CLARKSON, Official Reporter of the 

 6 Second Judicial District Court of the State of Nevada, in 

 7 and for the County of Washoe, DO HEREBY CERTIFY: 

 8 That I was present in Department No. 1 of the 

 9 within-entitled Court on Thursday, May 24, 2017, and took 

10 stenotype notes of the proceedings entitled herein and  

11 thereafter transcribed them into typewriting as herein appears; 

12 That the foregoing transcript is a full, true and 

13 correct transcription of my stenotype notes of said hearing. 

14 Dated this 21st day of September, 2017. 

15  

16  

17  

18  

19 /s/ Lesley A. Clarkson       

20 Lesley A. Clarkson, CCR #182 

21  

22  

23  

24   

25
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OFWASHOE

SIERRA PACIFIC INDUSTRIES, A
California Corporation,

Petitioner,

vs.

JASON KING, P.E., in his capacity as
Nevada State Engineer, and the
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION,
an agency of the State of Nevada,

Respondent,

and,

INTERMOUNTAIN WATER SUPPLY,
LTD., a Nevada limited liability company

Case No. CV16-01378

Dept. No. 1

Intervenor-

OBDER DENNIIIG PETITION FOB JUDICIAL EBVIEW

This matter comes before the Court on Sierra Pacific Industries' (SPD Petition for

Judicial Review of the State Engineer's June 1, 2016, decision granting Intermountain

W'ater Supply, Ltd. (Intermountain) a one-year extension of time to complete the

divorsion works and place to benefrcial uBe l.he water appropriated under Permit

Nos.64977,64978,73428,73429,73430,74327 and 727OO. The petition for judicial

.1-

F I L E D
Electronically
CV16-01378

2017-08-21 12:47:06 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6259339
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review has been fully briefed and oral arguments heard on May 24, 2017. At oral

argument, SPI was represented by Debbie Leonard, E"q., the State Engineer was

represented. by Senior Deputy Attorney General Micheline N. Fairbank, and

Intermountain wa.s represent'ed by Rick Elmore, Esq'

The Court having reviewed the record on appeal, considered the arguments of the

parties, the applicable law and findings of fact by the State Engineer, and all pleadings

and papers on fiIe in this matter, hereby makes the foilowing Findings, Conclusions of

Law and Order Denying the Petition.

I. STANDARD OF REVIEW

NRS 533.450 provides for judicial review of orders and decisions of the State

Engineer made under NRS 533.2?0 through NRS 533.445 (setting forth the statutory

procedure for appropriation). Nevada water laws, and all proceedings under it, are

special in character and its provisions not only prescribe the method of procedure, but

strictly limit proeedure to the method set forth under the 1aw. In re Filippini,66 Nev. 17,

27, 2OZ P.zd 535, 540 (1949). Where there is a challengp to a decision of the State

Engineer in court, "[t]he decision of the State Engineer is prima facia correct, and the

burdeu of proof is upon the party attacking the same." NRS 533.450(1O); Office of State

Eng'r u. Morris, 107 Nev. 699, ?01, 703, 819 P.zd,2O5 (1992); Town of Euteka u. State

Eng'r,108 Nev. 163, 165,826 P.2d 948,949 (1992). Decisions of the State Engineer are

entitled to deference both as to their factual basis and their legal conclusions.

NBS 533.450(1). See also Bacher u. State Engireer, 122 Nev. 1110, 1118, 146 P.3d 793,

798 (2006) ('While the State Engineer's interpretation of a statute is not controlling, it is
persuasive.").

The Court's review under NRS 533.450 is limited to a determinatiou of whether the

State Engineer's decision is supported by substantial evidence. Reuert u. Ray, 95 Nev.

782, 786,603 P.2d 262 (1979). Substantial evidence is "that which a reasonable mind

might accept as adequate to support a conclusion." Bacher, 1.22 Nev. at 1121, 146 P.3d

ilt
o-4-
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at 800. Thus, in evaluating the present matter, this Court may not "pass upon the

credibility of the witness nor reweigh the evidence." -[d.

Decisions of the State Engineer are entitled not only to deference with respect to

factual determinations, but also with respect to legal conclusions. The Nevada Supreme

Couri has explained that "an agency charged with the duty of administering an act is

impliedly clothed with power to construe it as a necessary precedent to administrative

action," and therefore, "great deference should be given to the agency's interpretation

when it is within the Ianguage of the statute." State u. State Engirueer,104 Nev. 7O9,7L3,

766 P.2d 263, 266 (1988) (citing Clark Co. Sc. Dist. u. Local Gou't, 90 Nev. 332, 446,

580 P.zd LL4, L77 (1974).

Further, this Court is limited to consideration of the documents and records which

were considered by the State Engineer in rendering his deeision. NRS 533.450(1) states

that actions to review decisions of the State Engineer are "in the nature of an appeal."

The Nevada Supreme Court has interpreted NRS 533.450 to mearr that a petitiouer does

not have a right to d,e aouo review or to offer additional evidence at the district court.

Revert,95 Nev. at 786, 603 P.zd at 264. See also Kent u. Smith, 62 Nev. 30, 32, 140 P.zd

35?, 358 (f9€) (a court may construe a prior judgment, but cannot properly consider

extrinsic evidence). As a result, the function of the court is to review the evidence on

which the State Engineer based his decision to ascertain whether the evidence supports

the decision, and if so, the court is bouud to sustain the State Engineer's decision. State

Engineer u. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985). "[N]either the district

court nor this court will substitute its judgment for that of the State Engineer: we will

not pass upon the credibitity of the witnesses nor reweigh the evidence, but limit

ourselves to a determination of whether substantial evidence in the record supports the

State Engineer's decision." State Engineer u. Morris, 107 Nev. 699, 701, 819 P.zd 2O3,2A5

(leel).

IL FINDINGS AND CONCLUSIONS OF I"AW

In determining whether to grant an application for extension of time to perfcct a

-3-
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water right, the State Engineer must determine from the proof and evidence submitted to

him that the permit holder is proceeding in good faith and reasonable diligence to perfect

the application. NRS 533.380(3). Reasonable diligence is defrned as "the steady

application of efforr to perfect the application in a reasonably expedient and effrcient

manner under all the facts and circumstances." NRS 533.380(6). "When a project or

integrated system is composed of several features, work on one feature of the project or

system may be considered in finding that reasonable diligence has been shown in the

development of water rights for all features of the entire project or system. .Id. Moreover,

where the water rights are for municipal use, Nevada law defrnes several factors which

the Stato Engineer must consider, including a demonstration of good cause, the number of

parcels or units planned to be served, economic conditions, delays in development of land

or area to be served, and the time period for development plan. NRS 533.880(4). The

statute expressly affords the State Engineer discretion to "grant any number of

extensions of time within which the construction work must be completed, or water must

be applied to a beneficial use." NRS 533.380(3).

The State Engineer had before him SPI's objections to extensions of time sought by

Intermountain, SPI's supplement to its objections to extensions of time for Intermountain,

and Intermouutain's applications for extensions of time. State Engineer's Record on

Appeal (SE ROA) at 5-426,430-579, 587-602,605-616. Within the evidence before the

State Engineer was a sworn afiidavit by Robert W. Marshall, a Manager of Intermountain

(Affidavit), submitted as "proof and evidence" of Intermountain's reasonable diligence.

SE ROA at 6L2-15. The Affidavit described the works which had historically been

completed in advancing the project toward development. SE ROA at 612-13.

Additionally, the Affrdavit stated that Intermountain had entered in an option agreement

with two engineering and construction fi.rms and that in addition to those agreements,

and that after extensive negotiations with the water company, Intermouutain

had reachecl an agreement for water service in northern Washoe County, Nevada.

SE ROA at 614. Additionally, the AfEdavit identifred the number of residential units to

-4-
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be served by the project at "nearly 10,000 houses" and specifred the present status of the

housing projects and time period to have agreements with those developers. Id.

In deciding whether to grant Intermountain s applications for extension of time

pursuant to NRS 533.380, the State Engineer considered whether Intermountain had

sufEciently d.emonstrated good faith and reasonable diligence in advancing the project,

thus warranting the granting of the extensions of time and had addressed the elements

set forth under NRS 533.380(4). SE ROA at 638-39, 641. The State Engineer further

considered SPI's objections, SE ROA at 618-24. However, the Court note.q that SPI was

not afforded an opportunity to respond to the Affidavit submitted by Intermountain in

support of its applications. While SPI was not afforded an opportunity to respond, the

Court finds that there was no violation of due process or NRS 533.380, which does not set

forth a procedure for objections to an application for extension of time.

Nevada law defines reasonable diligence as the steady application of effort to

perfect an application in a reasonably expedient and eflicient manner. NRS 533.380(6).

The concept of reasonable diligence is not a recent concept in Nevada water law. Rather,

the Nevada Supreme Court in Ophir Mining Co. u. Corpenter, stated:

Where the right to the use of running water is based upon
appropriation, and not upon an ownership in the soil, it is the
generaJly recognize.d. ruli_-trere that priority of appropriation
gives the superior right. When any work is necessary to be done
to complete the appropriation, the law gives the claimant a
reasonable time within which to do it, and although the
appropriation is not deemed complete until the actual diversion
or use of the water, still if such work be prosecuted with
reasonable diligence, the right relates to the time when the first
stcp was taken to secure it. If, however, the work not be
prosecuted with diligence, the right does not so relate, but
generally dates from the time whenthe work is completed or the
appropri.ation is fully perfected. 4 Nev. 534, 543-33 (1869).

Thus, the State Eugineer is required to review the evidence before him to determine

whether the evidence reflects a "steady application to bueiness of any kind, constant effort

to accomplish an undertaking." Id,.

In this case, the record reflects that the State Engineer considered the totality of

Za llthe evidence before him, which included evidence of Intermountain's stcady application

-D-
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effort to perfect its water rights. While SPI is highly critical of the Affidavit submitted in

support of Intermountain's applications, it is a statement with representations presented

under the penalty of perjury to an administrative agency. SE ROA at 612-15. The State

Engiueer was reasonable in his reliance upou the representations contained within the

Aflidavit. The basis for SPI's criticism of Intermountain's applications is that

subjectively, SPI does not believe it to be good enough; however, that is not the standard

in this case.

Here, the State Engineer engaged in an extensive analysis, ultimately concluding

that Intermountain demonstrated good faith and reasonable diligence.

SE ROA at 637-639. Contrary to SPI's position, Nevada law does not impose a duty upon

the State Engineer to "test the reliability or accuracy'' of Intermountain's evidence. The

Nevada Supreme Court has found that "mere statements" without more is insu{frcient to

demonstrate reasonable diligence. Desert lrr. Ltd. u, State, 113 Nev. 1049, 1057 (1997).

And, in this case, Intermountain has, since the initial granting of its applications to

appropriate water, provided the State Engineer with evidence of its incremental efforts to

perfect its water rights. The State Engineer has taken into consideration the history of

Intermountain's efforts to develop its water, and the consideration of the totality of the

evidence is sufficient to support the State Engineer's decision. SE ROA at 618-24. The

State Engineer considered the totality of factors required by NRS 533.380, and concluded

that substantial evidence supported granting Intermountain's applications for extensions

of time. Id. The State Engineer's frndings in his June 1, 2016, decision granting

fntermountain's extension of time applications is supported by substantial evidence.

Further, the State Engineer considered SPI's contention that Intermountain's

applications violate the anti-speculation doctrine as established by the Nevada Supreme

Court in Bacher v. State Engineer, 122, Nev. 1110 (2006). In granting Intermountain's

applications for extcnsion of time, the State Engineer frrund that there was not a violation

of the anti-speculatiou doctrine besauee Intermountain's applications for extensions of

time demonstrate that the company is making measureable steps toward perfecting its

-6-
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water rights. SE ROA at 605-624. Nevada law allows a permittee to fi.nd an alternative

use of its water where the originally intended project may not be realized. The Nevada

Supreme Court in Pyramid Lahe Paiute Tribe of Indians u. Ricci,126 Nev. Adv. Op. 48,

245 P.3d 1145 (2010), found that the State Engineer did not err when granting

applications to change the point of use for existing groundwater permits. In that decision,

the water right holder, Nevada Land and Resource Company (NLRC), had secured

groundwater permits for the temporary use of water in a mining and milling project.

Pyramid Lake Paiute T|ibe of Indians, 245 P.3d at 1146. In that case, however, the

mining and milling project was unfruitful, and during an approximate Z0-year period of

time, the water rights were maintained in good standing using the application for

extension of time process. Id. Ultimately, NLRC sought to change the permitted use

from mining and milling to industrial power generation purposes and from a temporary to

permanent use. Id. Though the NLRC's anticipated power plant project was cancelled,

and thc water rights were later negotiated for use by the City of Fernley, the court did not

fi.nd there to be a violation of the anti-speculation doctrine. Id. at n.l. Thus, the Court in

Pyrarnid. Lahe Pa.iute Tribe of Indians u. Ricci, which was decided four years after Bocher,

did not assert any contention that the maintenance of the water rights by NLRC in good

standing for nearly 20 years while seeking a buyer for its groundwater source was a

violation of the anti-Bpeculation doctrine. .Id.

The project which Intermountain's water rights have been intended to benefit is

the same as the time it sought its applications for new appropriations of water. However,

Intermountain has commenced looking for other entities which may be better suited to

fully develop the project and ultimately place the water to its intended beneficial use.

Whether Intermountain ultimately sells the totality of its project, or sells an interest in

the project, is not of the State Engineer's concern under current Nevada law. The law

requires the State Engineer to determine whether Intermountain has, in good faith,

demonstrated a steady application of effort to perfect its water rights, and second, since

this is a municipal project, considering the factors set forth in 533.380(4). Here, the State

-t-
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Engineer has performed his legal duties in evaluating Intermountain's applications

for extensious of time and considered all relevant factors contained within NRS 5BB.B80;

thus, based upon substantial evidenee before him, the State Engineer reasonably

determined that there was not violation of the anti-speculation doctrine.

SE ROA at 639-41.

Finally, SPI requests this Court to consider facts and evidence outside of the record

before the State Engineer when issuing his June L,2016, decision. SPI is not entitled to a

de novo review and the evidence SPI requests the Court to consider is beyond the scope of

appellate review of the State Engineer's decision under NRS 533.450.

The Court, having reviewed the record in its entirety, and considered the argument

of the parties and counsel finds that the State Engineer's June 1, 2016, decision to grant

Intermountain's applications to extend time to complete works and place water to a

beneficial use for Permit Nos. 64977,64978,73428,73429,73430,74327 and ?2700 is

supported by substantial evidence.

IT IS HEREBY ORDERED that SPI's Petition for Judicial Review is hereby

DENIED. 
^*

ODERED thr J l- d^ t @, 20L7.

SUBMITTED BY:

ADAI\{ PAUL I,AXALT
Attorney General
MICHELINE N. FAIRBANK
Senior Deputy Attorney General
100 North Carson Street
Carson City, Ncvada 89701-4717
T: (775) 684-1225
F: (775) 684-1108
E: '.. i l, -'!: rf'. ': :.'r r: . ,'r ,:. :': ! - :-.- !
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court

of the State of Ne vada,County of Washoe; that on this fl I day of Aug ust, 2017 ,I deposited in the

County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed the individuals listed herein and/or

electronically filed the foregoing document with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

VIA ECF

RICHARD ELMORE, ESQ. fOT INTERMOLINTAIN WATER SUPPLY, LTD.

MICHELINE FAIRBANK, ESQ. foT JASON KING, P.E., DIVISION OF WATER RESOURCES

DEBBIE LEONARD, ESQ. fOT SIERRA PACIFIC INDUSTRIES
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2545 
RICHARD L. ELMORE, CHTD. 
Richard L. Elmore, Esq. 
Nevada Bar No. 1405 
3301 So. Virginia Street, Suite 125 
Reno, NV 89502 
(775) 357-8170 
 
Attorney for Intervenor-Respondent 
Intermountain Water Supply 
 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
 
 

SIERRA PACIFIC INDUSTRIES, a California 
Corporation, 
 
 Petitioner, 
 
 vs. 
 
JASON KING, P.E., in his capacity as Nevada 
State Engineer, and the DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION, an agency of the State of 
Nevada, 
 
 Respondent, 
 
 and, 
 
INTERMOUNTAIN WATER SUPPLY, LTD., 
a Nevada limited liability company, 
 
 Intervenor-Respondent. 

 
 

 
 
 
Case No. CV16-01378 
 
Dept. No. 1 

NOTICE OF ENTRY OF ORDER 

 PLEASE TAKE NOTICE that an Order Denying Petition for Judicial Review was entered in the 

above-entitled matter on August 21, 2017.  A copy of said order is attached hereto as Exhibit 1. 

/ / / 

/ / /  

/ / / 
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AFFIRMATION 

 The undersigned does hereby affirm that the preceding document filed in Second Judicial 

District Court does not contain the Social Security number of any person. 

 DATED:  August 22, 2017. 

 
      RICHARD L. ELMORE, CHTD. 
 
      By:   /s/ Richard L. Elmore   
             Richard L. Elmore, Esq. 
 Nevada Bar No. 1405 
 3301 So. Virginia Street, Suite 125 
 Reno, NV 89502 
 (775) 357-8170 
 
 Attorney for Intervenor-Respondent 
 Intermountain Water Supply 
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CERTIFICATE OF SERVICE 

 I hereby certify that I am the principal of RICHARD L. ELMORE, CHTD. and that on 

this date I personally caused to be served a true copy of the foregoing NOTICE OF ENTRY 

OF ORDER by the method indicated and addressed to the following: 

 
 
Debbie Leonard, Esq. 
MCDONALD CARANO WILSON LLP 
P.O. Box 2670 
100 W. Liberty St., 10th Floor 
Reno, NV 89501-2670 
 

____ Via U.S. Mail 
____ Via Overnight Mail 
____ Via Hand Delivery 
____ Via Facsimile 
  X    Via ECF 
 
 
 

_________ 
Micheline N. Fairbank, Esq. 
OFFICE OF THE ATTORNEY GENERAL 
100 N. Carson Street,  
Carson City, NV 89701 

____ Via U.S. Mail 
____ Via Overnight Mail 
____ Via Hand Delivery 
____ Via Facsimile 
_X__ Via ECF 
 

  
 DATED this 22nd Day of August, 2017. 
 
   
         /s/  Richard L. Elmore   
       Richard L. Elmore 
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INDEX OF EXHIBITS 

 
 

Exhibit No. Description No. Pages 
 

1 
 

Order Denying Petition for Judicial Review 
 

9 
 

 
 
 

  

JA2763



EXHIBIT 1 

F I L E D
Electronically
CV16-01378

2017-08-22 01:21:07 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6261790

JA2764



 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

$2515 
Debbie Leonard  
Nevada State Bar No. 8260 
MCDONALD CARANO LLP. 
P.O. Box 2670 
100 W. Liberty St., 10th Floor 
Reno, NV  89501 
T: 775-788-2000 
dleonard@mcdonaldcarano.com 
Attorneys for the Petitioner Sierra Pacific Industries  
 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

 

SIERRA PACIFIC INDUSTRIES, a California 
Corporation, 
          
                               Petitioner, 
 
           vs. 
 
JASON KING, P.E. in his capacity as Nevada 
State Engineer, and the DIVISION OF 
WATER RESOURCES, DEPARTMENT OF 
CONSERVATION, an agency of the State of 
Nevada, 
 
                                Respondent, 
         and, 
 
INTERMOUNTAIN WATER SUPPLY, 
LTD., a Nevada limited liability company, 
 
                                Intervenor-Respondent. 
 

        
Case No. CV16-01378 

Dept. No. 1 

 

NOTICE OF APPEAL 

 

 
 
TO: JASON KING, P.E., Nevada State Engineer of the DIVISION OF WATER 

RESOURCES, DEPARTMENT OF CONSERVATION, and INTERMOUNTAIN 
WATER SUPPLY, LTD., and their attorneys of record, Senior Deputy Attorney General 
Micheline N. Fairbank, Esq., and Rick Elmore, Esq. respectively: 

 
 
 Notice is hereby given that, SIERRA PACIFIC INDUSTRIES, by and through its 

attorney of record Debbie Leonard of McDonald Carano, hereby appeals to the Supreme Court 

of Nevada from the Order Denying Petition for Judicial Review entered by the above-entitled 

F I L E D
Electronically
CV16-01378

2017-09-06 11:20:20 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 6284794 : yviloria

Electronically Filed
Sep 08 2017 02:19 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 73933   Document 2017-30210
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Court on August 21, 2017 and all interlocutory orders related thereto.  A copy of the Notice of 

Entry of Order is attached hereto as Exhibit 1. 

AFFIRMATION 

The undersigned hereby affirms that this document does not contain the social security 

number of any person. 

 DATED this 6th day of September, 2017. 

      McDONALD CARANO  
 
 
      By: /s/ Debbie Leonard________________ 
             Debbie Leonard  
             Nevada State Bar No. 8260 
             P.O. Box 2670 
             Reno, NV 89505-2670 
             T: (775) 788-2000 
             dleonard@mcdonaldcarano.com  
             Attorneys for Sierra Pacific Industries 
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CERTIFICATE OF SERVICE 

 I hereby certify, under penalty of perjury, that I am an employee of McDONALD 

CARANO LLP and that on September 6, 2017, I caused to be electronically filed the foregoing 

NOTICE OF APPEAL with the Clerk of the Court using the ECF system, which will 

automatically e-serve the same on the attorneys of record as set forth below: 

Richard L. Elmore, Chtd. 
   Richard L. Elmore, Esq. 
   3301 So. Virginia Street, Suite 125 
   Reno, NV  89502 
 
   Office of the Attorney General 
   Micheline N. Fairbank, Esq. 
   100 N. Carson Street 
   Carson City, NV  89701 
 

 Executed on September 6, 2017 at Reno, Nevada. 

            
       /s/ Pamela Miller    
         An Employee of McDonald Carano 
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Index of Exhibits 
 

Ex. #             Document Description     Number of Pages 
 

  1   Notice of Entry and Order     14 
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Code 1350 

 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF WASHOE 

  
 
SIERRA PACIFIC INDUSTRIES, a 
California Corporation,  
 
   Petitioner, 
 vs. 
 
JASON KING, P.E., in his capacity as Nevada State 
Engineer, and the DIVISION OF WATER RESOURCES, 
DEPARTMENT OF CONSERVATION, an agency of the 
State of Nevada, 
 
   Respondent 
 
       and, 
 
INTERMOUNTAIN WATER SUPPLY, LTD., a 
Nevada limited liability company 
 
                                   Intervenor-Respondent 
_____________________________________________/ 
 

 
 
Case No. CV16-01378 
 
Dept. No. 1 
  
 

CERTIFICATE OF CLERK AND TRANSMITTAL – NOTICE OF APPEAL 
   I certify that I am an employee of the Second Judicial District Court of the State of Nevada, 
County of Washoe; that on the 6th day of September, 2017, I electronically filed the Notice of 
Appeal in the above entitled matter to the Nevada Supreme Court. 
 

I further certify that the transmitted record is a true and correct copy of the original 
pleadings on file with the Second Judicial District Court. 
  Dated this 6th day of September, 2017 
 
       Jacqueline Bryant 
       Clerk of the Court 
       By /s/ Yvonne Viloria 
            Yvonne Viloria 
            Deputy Clerk 
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