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MICHAEL P. LOWRY, ESQ.
Nevada Bar No. 10666
E-mail: Michael.Lowry@wilsonelser.com
WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101-6014
Tel: 702.727.1400/Fax: 702.727.1401
Attorneys for Glenn Welt, Rhoda Welt,
Lynn Welt, and Michele Welt

DISTRICT COURT

CLARK COUNTY, NEVADA

HOWARD SHAPIRO and JENNA SHAPIRO,

Plaintiffs,

vs.

GLEN WELT, RHODA WELT, LYNN WELT,
MICHELLE WELT, individuals;
CHECKSNET.COM, a corporation; DOES I
through X, and ROE CORPORATIONS I
through X, inclusive,

Defendants.

Case A-14-706566-C
Dept. 27

Glenn Welt, Rhoda Welt, Lynn Welt &
Michele Welt’s Renewed Motion to Dismiss

Defendants Glenn Welt, Rhoda Welt, Lynn Welt and Michele Welt move to dismiss

Plaintiffs’ complaint. The complaint arises from statements made in direct connection to a New

Jersey conservatorship proceeding involving the parties. The complaint sought to silence

Plaintiffs’ critics in the New Jersey case, a result expressly barred by Nevada’s anti-SLAPP

statutes. The complaint must now be dismissed, with prejudice.

DATED this 26th day of May, 2017.

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

/s/ Michael P. Lowry
MICHAEL P. LOWRY, ESQ.
Nevada Bar No. 10666
E-mail: Michael.Lowry@wilsonelser.com
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101-6014
Tel: 702.727.1400/Fax: 702.727.1401
Attorneys for Glenn Welt, Rhoda Welt,
Lynn Welt, and Michele Welt

Case Number: A-14-706566-C

Electronically Filed
5/26/2017 4:30 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS & AUTHORITIES

I. This case concerns an intra-familial dispute in New Jersey.

This matter stems from comments made on a website regarding a conservatorship case

litigated in New Jersey. Walter Shapiro is the father of plaintiff Howard Shapiro.1 On August 5,

2014 Howard petitioned a New Jersey court to appoint him as Walter’s conservator. 2 The

petition alleged Walter was allegedly no longer mentally fit to care for himself. The Welts are

relatives of Walter and opposed Howard’s petition.3 Allen Shapiro, Walter’s brother, also

vehemently opposed Howard’s petition.4 It appears even Walter opposed the petition based upon

his statements to his court appointed attorney requesting that Michele Welt be appointed as

conservator of his property.5 Although not stated in the petition, Glenn Welt is Walter’s nephew.

The Nevada complaint alleges defamation arising from a website that concerns the New

Jersey petition, www.howardshapirovictims.com. It notes Glenn Welt is the webmaster for this

website.6 The complaint attaches an email and letter from Glenn Welt stating he will be post the

website for public viewing.7 Mr. Welt’s stated goal is to invite Howard Shapiro’s “known

victims to appear in court along with other caretakers, neighbors, acquaintances and relatives

you’ve threatened.”

a. The district court previously granted this motion.

This is the Welts’ second special motion to dismiss. The first was granted on January 2,

2015. The Shapiros appealed and a panel of the Supreme Court reversed in part, vacated in part,

and remanded with instructions on February 2, 2017. Remittitur issued on April 25, 2017.

II. Nevada’s anti-SLAPP statutes protect the Welts’ free speech rights to participate in
public discourse by prohibiting lawsuits such as Plaintiffs have filed.

The Shapiros’ complaint sought to silence their critics to gain an advantage in their New

Jersey litigation. Nevada law does not permit this type of intimidation.

1 To avoid confusion due to identical last names, the parties are referenced by their first names.
2 Petition attached as Exhibit A.
3 Answer attached as Exhibit B.
4 Statement attached as Exhibit C.
5 December 11, 2014 letter from Benjamin H. Mabie, attached as Exhibit D.
6 Complaint at ¶ 20.
7 Id. at Exhibits 3, 4.
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a. Nevada’s anti-SLAPP statutes protect free speech rights.

“A SLAPP suit is a meritless lawsuit that a party initiates primarily to chill a defendant’s

exercise of his or her First Amendment free speech rights.”8 “The hallmark of a SLAPP lawsuit

is that it is filed to obtain a financial advantage over one’s adversary by increasing litigation

costs until the adversary’s case is weakened or abandoned.”9 “When a plaintiff files a SLAPP

suit against a defendant, Nevada’s anti-SLAPP statute allows the defendant to file a special

motion to dismiss in response to the action.”10

When this complaint was filed, the Nevada Legislature’s most recent amendments to the

anti-SLAPP statutes were enacted in 2013.11 “A person who engages in a good faith

communication in furtherance of the right to petition or the right to free speech in direct

connection with an issue of public concern is immune from any civil action for claims based

upon the communication.”12 This statute is designed to protect the free speech rights of citizens

who wish to participate in the marketplace of ideas.

Anti-SLAPP statutes are invoked when “an action is brought against a person based upon

a good faith communication in furtherance of … the right to free speech in direct connection

with an issue of public concern”13 NRS 41.637 defines “[g]ood faith communication in

furtherance of the right … to free speech in direct connection with an issue of public concern.”

This term includes a “[w]ritten or oral statement made in direct connection with an issue under

consideration by a legislative, executive or judicial body, or any other official proceeding

authorized by law.”14 It also includes “[c]ommunication made in direct connection with an issue

of public interest in a place open to the public or in a public forum.”15 These protections extend

to any communication “which is truthful or is made without knowledge of its falsehood.”16

8 Stubbs v. Strickland, 129 Nev. Adv. Op. 15, 297 P.3d 326, 329 (2013) (citations omitted).
9 John v. Douglas Cnty. Sch. Dist., 125 Nev. 746, 752, 219 P.3d 1276, 1280 (2009).
10 Stubbs, 297 P.3d at 329 (citations omitted).
11 S.B. 286, 77th Leg., effective on October 1, 2013. The statutes were subsequently amended in
the 2015 Legislative Session.
12 NRS 41.650.
13 NRS 41.660(1).
14 NRS 41.637(3).
15 NRS 41.637(4).
16 NRS 41.637.
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b. The Legislature specified the standard of review for anti-SLAPP motions.

Substantively, when resolving this motion the district court shall “[c]onsider such

evidence, written or oral, by witnesses or affidavits, as may be material in making a

determination pursuant to paragraphs (a) and (b).”17 After the 2013 amendments, when a special

motion to dismiss is filed, the district court must first “[d]etermine whether the moving party has

established, by a preponderance of the evidence, that the claim is based upon a good faith

communication in furtherance of the right to petition or the right to free speech in direct

connection with an issue of public concern.”18 If the moving party meets its burden, the court

then determines “whether the plaintiff has established by clear and convincing evidence a

probability of prevailing on the claim.”19 This standard is quite stringent.

[C]lear and convincing evidence must produce “satisfactory” proof that is so
strong and cogent as to satisfy the mind and conscience of a common man, and
so to convince him that he would venture to act upon that conviction in matters
of the highest concern and importance to his own interest. It need not possess
such a degree of force as to be irresistible, but there must be evidence of tangible
facts from which a legitimate inference ... may be drawn. … [T]he evidence
must eliminate any serious or substantial doubt about the correctness of the
conclusions to be drawn from the evidence.20

The opposing party must provide actual, admissible evidence, not merely a narrative

disagreement with the moving party.21 This clear and convincing evidence must demonstrate the

communications were not a matter of reasonable concern to the moving party.22 For comparison,

in John, a school district’s communications were part of an investigation of a school security

officer for unprofessional conduct.23 The Supreme Court concluded that the communications at

issue “were of reasonable concern to the district because they addressed the school environment

as it applied to staff and students and they impacted the school district's potential legal

liability.”24 The opposing party failed to show that “the communications were not matters of

17 NRS 41.660(3)(d).
18 NRS 41.660(3)(a).
19 NRS 41.660(3)(b).
20 In re Jane Tiffany Living Trust 2001, 124 Nev. 74, 79, 177 P.3d 1060, 1063 (2008) (quotation
omitted).
21 John, 125 Nev. at 762, 219 P.3d at 1287.
22 Id.
23 Id. at 750, 219 P.3d at 1279.
24 Id. at 762, 219 P.3d at 1287.
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reasonable concern to the school district.”25 The special motion to dismiss was appropriately

granted.

c. The Shapiros’ complaint is based upon protected speech.

For the speech on the Welts’ website to be protected, the Welts must demonstrate the

Shapiros’ complaint is “based upon a good faith communication in furtherance of the right to

petition or the right to free speech in direct connection with an issue of public concern.”26

Nevada’s “based upon” requirement has not yet been judicially interpreted.

In the absence of Nevada authority, it is appropriate to consider California authority.

“Nevada’s anti-SLAPP statute was enacted in 1993, shortly after California adopted its statute,

and both statutes are similar in purpose and language.”27 Shapiro reaffirmed this link. “Because

this court has recognized that California’s and Nevada’s anti-SLAPP statutes are similar in

purpose and language, we look to California law for guidance on this issue.”28 By borrowing

from California, Nevada implicitly adopted California case law interpreting that statute.29

NRS 41.660(1)’s “based upon” requirement is substantively identical to California’s

“arise from” requirement. In California, it “means simply that the defendant’s act underlying the

plaintiff’s cause of action must itself have been an act in furtherance of the right of petition or

free speech.”30 “[T]he critical point is whether the plaintiff’s cause of action itself was based on

an act in furtherance of the defendant’s right of petition or free speech.”31 The focus “is not the

form of the plaintiff’s cause of action but, rather, the defendant’s activity that gives rise to his or

her asserted liability—and whether that activity constitutes protected speech or petitioning.”32

25 Id.
26 NRS 41.660(1).
27 John, 125 Nev. at 752, 219 P.3d at 1281.
28 Shapiro v. Welt, 133 Nev. Adv. Op. 6, 389 P.3d 262, 268 (2017).
29 International Game Technology, Inc. v. Dist. Ct., 122 Nev. 132, 153, 127 P.3d 1088, 1103
(2006) (“When the Legislature adopts a statute substantially similar to a federal statute, a
presumption arises that the legislature knew and intended to adopt the construction placed on the
federal statute by federal courts.”)
30 City of Cotati v. Cashman, 52 P.3d 695, 701 (Cal. 2002) (internal citations omitted).
31 Id.
32 Navellier v. Sletten, 52 P.3d 703, 711 (Cal. 2002) (emphasis in original).

SHAPIRO000028



Page 6

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The motive for the speech is irrelevant. “[C]auses of action do not arise from motives;

they arise from acts.”33 “[T]he defendant’s purported motive in undertaking speech and

petitioning activities is irrelevant in determining whether the plaintiff’s cause of action is based

on those activities.”34 California’s anti-SLAPP statute “applies to claims ‘based on’ or ‘arising

from’ statements or writings made in connection with protected speech or petitioning activities,

regardless of any motive the defendant may have had in undertaking its activities, or the motive

the plaintiff may be ascribing to the defendant’s activities.”35

The Shaprios are suing based upon the Welts’ website. If the speech on that website is

protected, then the Welts are immune from suit.36

III. NRS 41.637(3) protects the speech on the Welts’ website because it was in direct
connection with an issue under consideration by a judicial body.

The complaint Howard filed the petition for a guardianship over Walter, “[s]ince then,

Defendants … posted a website online, www.howardshapirovictims.com….”37

NRS 41.637(3) protects a “[w]ritten or oral statement made in direct connection with an

issue under consideration by a … judicial body.”38 No Nevada appellate court has yet addressed

this definition. California’s similar statute protects “any written or oral statement or writing

made in connection with an issue under consideration or review by a … judicial body….”39

a. California applies its similar statute to protect speech like the Welts’.

California has applied these definitions broadly to protect speech concerning issues under

consideration or review before a judicial body. Briggs v. Eden Council for Hope & Opportunity

arose from a dispute between a landlord and a tenant-rights organization, known as ECHO.40

The landlords sued ECHO because, in part, it helped a tenant file a small claims action.41 ECHO

moved to dismiss, arguing the statements giving rise to the lawsuit were made concerning

33 Wallace v. McCubbin, 196 Cal. App. 4th 1169, 1186 (2011).
34 Tuszynska v. Cunningham, 199 Cal.App.4th 257, 271 (2011).
35 Id. at 269.
36 NRS 41.650.
37 Complaint at ¶¶ 16-17.
38 NRS 41.637(3).
39 Cal Code Civ Proc § 425.16(e)(2).
40 969 P.2d 564 (Cal. 1999).
41 Id. at 566.
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matters under review by a judicial body and thus protected. The Supreme Court of California

was asked to decide if “a defendant, [filing an anti-SLAPP motion to dismiss] a cause of action

arising from a statement made before, or in connection with an issue under consideration by, a

legally authorized official proceeding, demonstrate separately that the statement concerned an

issue of public significance?” It concluded no, based upon the statute’s plain language.

California’s statute “expressly makes subject to a special motion to strike ‘[a] cause of

action against a person arising from any act of that person in furtherance of the person’s right of

petition or free speech under the United States or California Constitution in connection with a

public issue….’”42 The statute defined this phrase to include “any written or oral statement or

writing made in connection with an issue under consideration or review by a … judicial

body….”43 Briggs concluded the plain language “encompasses any cause of action against a

person arising from any statement or writing made in, or in connection with an issue under

consideration or review by, an official proceeding or body.”44

Applying this definition, Briggs concluded the lawsuit was based upon protected activity.

ECHO’s communications with the tenant concerning the small claim were “made in connection

with issues under consideration or review by official bodies or proceedings—specifically, HUD

or the civil courts.”45 Even communications in preparation for or anticipation of a judicial

proceeding were protected.46

Briggs specifically rejected the argument that the judicial proceeding must be of public

significance to qualify for protection. “[T]he statute requires simply any writing or statement

made in, or in connection with an issue under consideration or review by” a judicial body.47

Thus these clauses safeguard free speech and petition conduct aimed at advancing
self government, as well as conduct aimed at more mundane pursuits. Under the
plain terms of the statute it is the context or setting itself that makes the issue a
public issue: all that matters is that the First Amendment activity take place in an
official proceeding or be made in connection with an issue being reviewed by an
official proceeding. … The Legislature when crafting the clause two definition

42 Id. at 568.
43 Id. (emphasis in original).
44 Id.
45 Id. at 569.
46 Id.
47 Id. at 570 (emphasis in original).
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clearly and unambiguously resorted to an easily understandable concept of what
constitutes a public issue. Specifically, it equated a public issue with the
authorized official proceeding to which it connects.48

Subsequent decisions have also discussed when a communication is “made in connection

with an issue” being considered by a judicial body.49 People ex rel. 20th Century Ins. Co. v.

Bldg. Permit Consultants, Inc. evaluated whether allegedly fraudulent repair estimates submitted

to an insurance company were “made in connection with an issue” being considered by a judicial

body.50 The defendant argued estimates and reports “were prepared for submission to clients and

their legal counsel who ultimately submitted them to 20th Century in support of their earthquake

claims. The majority of these damage reports were prepared in anticipation of litigation. These

damage reports often became the subject of discovery requests in pending lawsuits.”51 This

argument was rejected. “While some of the reports eventually were used in official proceedings

or litigation, they were not created ‘before,’ or ‘in connection with an issue under consideration

or review by a legislative, executive, or judicial body, or any other official proceeding authorized

by law.’”52 “At the time defendants created and submitted their reports and claims, there was no

‘issue under consideration’ pending before any official proceeding.”53 California’s anti-SLAPP

protections did not extend so broadly as to protect communications merely “because they

eventually could be used in connection with an official proceeding….”54

In Paul v. Friedman a securities broker successfully defended an arbitration proceeding

brought against him.55 He then sued the lawyer who pursued the action, asserting the lawyer’s

investigation of the broker’s private life during the arbitration was harassing and that the lawyer

had publically revealed information allegedly obtained from that investigation. The lawyer

argued his actions were protected because arose from the arbitration. This argument was

rejected. “The statute does not accord anti-SLAPP protection to suits arising from any act

48 Id. (emphasis in original).
49 Cal Code Civ Proc § 425.16(e)(2).
50 86 Cal. App. 4th 280, 282 (2000).
51 Id. at 284.
52 Id. at 284-285 (quoting Cal Code Civ Proc § 425.16(e)(1), (2)).
53 Id. at 285.
54 Id.
55 95 Cal. App. 4th 853 (2002).
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having any connection, however remote, with an official proceeding. The statements or writings

in question must occur in connection with ‘an issue under consideration or review’ in the

proceeding.”56 Harassing the opposing party and publically disclosing private information that

was not “under consideration or review” was not within the statute’s definition.

In short, it is insufficient to assert that the acts alleged were “in connection with”
an official proceeding. There must be a connection with an issue under review in
that proceeding. In 20th Century Insurance, there was a connection to an issue but
no pending proceeding; here, there is a pending proceeding, but no connection to
an issue before the tribunal.57

Neville v. Chudacoff concerned an employee leaving a business, Maxsecurity, to form a

competing business and, in the process, allegedly misappropriating trade secrets.58 In May, 2005

Maxsecurity sent its customers a letter from its lawyer, Chudacoff, stating that the former

employee had breached his employment contract and warning the customers not to do business

with him. Maxsecurity filed suit against the former employee in September, 2005. The

employee cross-claimed for defamation arising from the letter. Maxsecurity moved to dismiss

the counterclaims, arguing they were based upon the letter and the letter was a protected

communication “in connection with an issue under consideration or review by a legislative,

executive, or judicial body….”59 The court concluded “[t]he only reasonable inference from the

[Letter], however, is that Maxsecurity and Chudacoff were contemplating litigation against

Neville seriously and in good faith when the Letter was written.”60

The former employee also argued the letter was not protected because it was not sent to

potential parties to the anticipated litigation. Neville explained “a statement is ‘in connection

with’ litigation … if it relates to the substantive issues in the litigation and is directed to persons

having some interest in the litigation.”61 This definition extended “to protect statements to

persons who are not parties or potential parties to litigation, provided such statements are made

56 Id. at 866.
57 Id. at 867.
58 160 Cal. App. 4th 1255 (2008).
59 Id. at 1262.
60 Id. at 1269.
61 Id. at 1266.
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‘in connection with’ pending or anticipated litigation.62 All of the employee’s arguments were

rejected, letter was protected, and the counterclaim dismissed.

McConnell v. Innovative Artists Talent & Literary Agency, Inc. concerned a business

break-up where two employees, McConnell and Press, sought to leave and create their own

competing business.63 They initiated suit seeking declaratory relief concerning sections of their

contract concerning their ability to terminate their own employment.64 The next day

Innovative’s president, Harris, ordered them removed from the company’s offices and sent them

a letter advising that they had been given “new job duties” that, in effect, prevented them from

working at all.65 The now former employees added causes of action for wrongful termination

and retaliation, both relying upon Harris’s letter.66 Innovative moved to dismiss these causes of

action arguing the letter was a protected communication because it was made “in connection

with an issue under consideration” by a judicial body.67

This argument was rejected. There was a judicial proceeding pending when the letter

was sent, but there was not a sufficient connection between the letter and an issue under

consideration. The day the letter was sent, the pending lawsuits “sought declaratory and

injunctive relief establishing that McConnell and Press were legally free to leave Innovative

whenever they chose.” However, Harris’s letter

was obviously directed at preventing McConnell from taking clients with him
when he left, not at establishing that McConnell was legally required to stay.
Indeed, the Harris letter on its face says nothing at all about McConnell’s lawsuit,
and nothing at all about any claims Innovative might make in that lawsuit.
Consequently, it is difficult to find any basis to conclude that Innovative’s letter
was written “in connection with an issue under consideration” in those lawsuits,
of which no mention at all was made.68

Innovative responded the letter was part of its “‘efforts to investigate pending or

prospective claims and/or prepare for their potential resolution.’”69

62 Id. at 1270.
63 175 Cal. App. 4th 169 (2009).
64 Id. at 173.
65 Id. at 173-174.
66 Id. at 174.
67 Id.
68 Id. at 177-78.
69 Id. at 178.
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But the letters do not mention the lawsuits; do not mention any desire to
investigate; do not refer to any misconduct by McConnell and Press; and do not
mention “pending or prospective claims” or their “potential resolution.” In short,
the McConnell/Press causes of action for retaliation and wrongful termination
could not have been based on protected litigation activity, in the form of
Innovative’s investigation of pending claims, when no such investigative activity
is reflected in Harris’s letter.70

Several other decisions decided whether certain communications were in connection with

an issue pending before a judicial body. In Moore v. Shaw an attorney drafted an agreement to

terminate a trust and was later sued because of it.71 The attorney then moved to dismiss certain

causes of action, arguing they were protected communications. “We note Nancy Shaw drafted

the termination agreement in September 1999, one year before George’s death and nearly three

years before Kenton filed his petition against her.”72 Consequently her actions were not made in

connection with an issue under consideration by a judicial body and were not protected.73

In Healy v. Tuscany Hills Landscape & Recreation Corp. a HOA filed suit against one of

its unit owners and sent a letter to its membership about the topic of the lawsuit.74 The unit

owner’s counterclaim for defamation arising from the letter was dismissed. “Because one

purpose of the letter was to inform members of the association of pending litigation involving the

association, the letter is unquestionably in connection with judicial proceedings and bears some

relation to judicial proceedings.”75 Contemporary Services Corp. v. Staff Pro Inc. concluded an

email update to a group of customers concerning court rulings and favorable imposition of

sanctions in litigation against the company’s competitor was protected activity because it was in

connection with an issue under consideration or review by a judicial body.76

Applying California’s case law in Nevada, the complaint alleges the Welts’ website was

created after the judicial proceeding was commenced. Second, the speech on the website was

connected to the issue under review in the judicial proceeding: was Howard qualified and

suitable to be Walter’s guardian? The Welts’ satisfy this element of NRS 41.637(3).

70 Id.
71 116 Cal. App. 4th 182 (2004).
72 Id. at 197.
73 Id.
74 137 Cal. App. 4th 1 (2006).
75 Id. at 5-6 (internal quotations omitted).
76 152 Cal. App. 4th 1043, 1055-1056 (2007).
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b. The Welts’ satisfy NRS 41.637(3)’s direct connection requirement.

There is one material textual difference between the California and Nevada statutes.

California protects “any written or oral statement or writing made in connection with an issue

under consideration or review….”77 Nevada protects “any (3) Written or oral statement made in

direct connection with an issue under consideration….”78 NRS 41.637(3) does not define when

a statement is “in direct connection” such that it qualifies for protection.

When the plain language of the statute does not answer the question, the statute should be

construed “according to that which reason and public policy would indicate the legislature

intended.”79 Statutes are to be construed “as a whole, so that all provisions are considered

together and, to the extent practicable, reconciled and harmonized. In addition, the court will not

render any part of the statute meaningless, and will not read the statute’s language so as to

produce absurd or unreasonable results.”80

The “in direct connection” requirement was not part of the statute as originally enacted in

1993.81 It was added as part of amendments in 1997 that created NRS 41.637(3),82 however the

legislative history is silent as to why. The 2013 amendments did not modify the language but did

add it to the first sentence of NRS 41.637 and the new NRS 41.637(4).83

NRS 41.637(3) is a nearly verbatim copy of Cal. Civ. Proc. Code § 425.16(e)(2). In 1997

when NRS 41.637(3) was created, § 425.16(e)(2) could fairly be read to literally encompass any

speech having any connection to the issue under review or consideration. By adding the word

“direct” to § 425.16(e)(2)’s language, the Nevada Legislature implicitly rejected this standard

and intended to require more of a connection than California between the speech and the issue

under review or consideration by the judicial body. However, California case law since 1997

rejected an interpretation of § 425.16(e)(2) that would protect any speech with any connection.

77 Cal. Civ. Proc. Code § 425.16(e)(2).
78 Emphasis added.
79 Hardy Cos. v. SNMARK, LLC, 126 Nev. 528, 533, 245 P.3d 1149, 1153 (2010).
80 Id. at 534, 245 P.3d at 1153.
81 1993 Nev. Stat., ch. 652 at 2848-2849.
82 1997 Nev. Stat., ch. 387 at 1365.
83 2013 Nev. Stat., ch. 176 at 623.
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The case law instead interpreted § 425.16(e)(2) as requiring what can fairly be described as a

“direct connection,” like NRS 41.637(3).

Paul v. Friedman specifically rejected any connection interpretation. “The statute does

not accord anti-SLAPP protection to suits arising from any act having any connection, however

remote, with an official proceeding. The statements or writings in question must occur in

connection with ‘an issue under consideration or review’ in the proceeding.”84 “In short, it is

insufficient to assert that the acts alleged were ‘in connection with’ an official proceeding. There

must be a connection with an issue under review in that proceeding.85

Stated again, the core question under review by the New Jersey judicial body was

whether Walter needed a conservator and, if so, whether Howard was qualified and suitable for

that role. The Welts’ website directly concerned Howard’s suitability and sought information

from others that might reflect upon that topic. NRS 41.637(3) protects that speech.

IV. NRS 41.637(4) also protects the Welts’ speech because it was made in direct
connection with an issue of public interest, in a public forum.

NRS 41.637(4) protects any “[c]ommunication made in direct connection with an issue

of public interest in a place open to the public or in a public forum,”86 but only if that

communication “is truthful or is made without knowledge of its falsehood.”87 On appeal, the

Supreme Court did not determine whether the Welts’ website was within NRS 41.637(4). It

instead adopted a framework to determine what is “an issue of public interest.” It noted

“California ‘courts have established guiding principles for what distinguishes a public interest

from a private one.’”88 In California

(1) “public interest” does not equate with mere curiosity;
(2) a matter of public interest should be something of concern to a substantial
number of people; a matter of concern to a speaker and a relatively small specific
audience is not a matter of public interest;

84 95 Cal. App. 4th 853, 866 (2002).
85 Id. at 867.
86 NRS 41.637(4).
87 NRS 41.637.
88 Shapiro, 389 P.3d at 268 (quoting Piping Rock Partners, Inc. v. David Lerner Assocs., Inc.,
946 F. Supp. 2d 957, 968 (N.D. Cal. 2013)).
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(3) there should be some degree of closeness between the challenged statements
and the asserted public interest—the assertion of a broad and amorphous public
interest is not sufficient;
(4) the focus of the speaker’s conduct should be the public interest rather than a
mere effort to gather ammunition for another round of private controversy; and
(5) a person cannot turn otherwise private information into a matter of public
interest simply by communicating it to a large number of people.89

Shapiro adopted these “California’s guiding principles … for determining whether an

issue is of public interest under NRS 41.637(4).”90 “On remand, we instruct the district court to

apply California’s guiding principles in analyzing whether the Welts’ statements were made in

direct connection with an issue of public interest under NRS 41.637(4).”91

a. How does California apply its guiding principles?

Piping Rock Partners was a dispute between two real estate investment trust (“REIT”)

firms, Piping Rock Partners and David Lerner Associates.92 Piping Rock Partners’ sole

shareholder, Germain, also “launched a public forum on his blog REIT Wrecks to encourage

discussion of non-traded REITs.”93 “In response to a reader’s post about DLA and Lerner,

Germain posted a reply explaining that DLA and Lerner appeared to be violating a regulation

promulgated by the Financial Industry Regulatory Authority (FINRA).”94 This generated

“months of publicity,” a formal FINRA complaint, and two class action lawsuits.95

The firms each alleged the other then began online smear campaigns.96 Piping Rock

Partners sued DLA, who moved to dismiss arguing its statements were protected by §

425.16(e)(3) as “any written or oral statement or writing made in a place open to the public or a

public forum in connection with an issue of public interest.”97 The eight posts admittedly

authored by a DLA representative were originally posted to the website Ripoff Reports.98 Piping

Rock Partners conceded Ripoff Reports was a public forum.99

89 Id. (quoting Piping Rock Partners, 946 F. Supp. 2d at 968).
90 Id.
91 Id.
92 Piping Rock Partners, 946 F. Supp. 2d at 965.
93 Id.
94 Id. at 965.
95 Id.
96 Id. at 965-66.
97 Id. at 967.
98 Id. at 965-66.
99 Id. at 967.
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The court concluded the posts concerned an issue of public interest because they were “a

warning to consumers not to do business with plaintiffs because of their allegedly faulty business

practices.”100 However, several of the factual statements in the posts were demonstrably false.

“California law does not require a statement to be serious or truthful in order to concern an issue

of public interest.”101 By contrast, Nevada law protects only speech within defined categories

“which is truthful or is made without knowledge of its falsehood.”102

DLA counterclaimed based upon 12 statements posted to Germain’s blog, who moved to

dismiss. He argued the statements were protected by § 425.16(e)(3) “because they were made on

public internet website, accessible by all. DLA and Lerner argue that REIT Wrecks is not public

because Germain controls the very website on which he posted the offending statements.”103

DLA and Lerner’s argument was summarily rejected. “It is settled that Web sites accessible to

the public ... are public forums for purposes of the anti-SLAPP statute.”104 The court did not

address whether the 12 posts concerned an issue of public interest because that was conceded.105

Piping Rock Partners summarized California case law for determining whether speech

concerned an issue of public interest. It indicates the Welts’ website was a public forum.

However, the decision provides no guidance as to whether the speech on that website concerned

an issue of public interest.

b. Invoking sovereign powers as a conservator is an issue of public interest.

To the Welts’ knowledge, California has not expressly determined whether speech

concerning the qualifications and suitability of a person who has petitioned for a conservator

appointment concerns “an issue of public interest.” It has, however, determined that being

appointed a conservator makes a person a public official, subject to public scrutiny.

In Young v. CBS Broad., Inc. the plaintiff was a professional conservator and was

appointed as a conservator for an elderly woman named Mann.106 After the conservatorship

100 Id. at 969.
101 Id.
102 NRS 41.637.
103 Piping Rock Partners, 946 F. Supp. 2d at 974-95.
104 Id. (quoting Wong v. Tai Jing, 189 Cal. App. 4th 1354, 1366 (2010)).
105 Id. at 976.
106 212 Cal. App. 4th 551, 553 (2012).
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terminated, a local television station aired a report accusing the conservator of abusing her

authority and mistreating Mann. The conservator filed a defamation suit against the television

station, who responded with an anti-SLAPP motion.

The television station argued the conservator was a public official who must prove it

“published the defamatory statements about her with actual malice, or, in other words, with

knowledge of the statements’ falsity or in reckless disregard of their truth or falsity.”107 The

conservator was not a direct employee of the government, but this factor was not dispositive.

[T]he touchstone for public official status is the extent to which the plaintiff’s
position is likely to attract or warrant scrutiny by members of the public. Such
scrutiny may follow either because of the prominence of the position in the
official hierarchy, or because the duties of the position tend naturally to have a
relatively large or dramatic impact on members of the public.108

California had previously determined a social worker qualified as a public official. It

found the conservator to be in a similar position. She

exercised significant sovereign power in assuming control of Mann’s affairs.
Pursuant to APS’s request and court authority, she became the face of government
assigned to take control of Mann’s personal and financial affairs. This is an
extraordinary power for the court to bestow upon a person. Of course, it is done
with cause and under procedures designed to safeguard the individual as much as
possible. But it is only through the power of the state that a person such as a
conservator can “co-opt” another person’s independent discretion and his or her
liberty, and, in addition, force the affected person to pay for it.109

By accepting the appointment, the conservator “became an agent of the state with the power to

interfere in the personal interests of a private citizen to whom she was not related and without

that citizen’s consent.”110 “A person holding these sovereign powers over another unrelated

person and using them for compensation is subject to the public’s independent interest in her

performance, and warrants public scrutiny beyond that occasioned by the controversy with

Mann.”111

Young did not expressly analyze if the news report was a “written or oral statement or

writing made in a place open to the public or a public forum in connection with an issue of

107 Id. at 560.
108 Id. (quoting Kahn v. Bower, 232 Cal.App.3d 1599, 1611 (1991)).
109 Id. at 561.
110 Id.
111 Id. at 562.
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public interest,”112 because the parties conceded it was.113 However, Young’s analysis of

whether a conservator is a public official indicates the qualifications and suitability of a

conservator are a matter of public interest because of the sovereign power a conservator invokes.

If so, for anti-SLAPP purposes, there is no rational basis distinguishing a person who is applying

to be a conservator from one who has successfully applied and been appointed. In both contexts,

speech concerning the conservator’s qualifications and suitability are issues of public interest.

c. California has not yet created one, uniform analysis to determine whether
speech concerns an issue of public interest.

California courts have not yet formed a consensus about how to determine if speech

concerns an issue of public interest. In Nygård, Inc. v. Uusi-Kerttula an employer sued a former

employee for statements about working conditions that he made in a magazine interview. The

court evaluated if the statements concerned an issue of public interest. Nygård surveyed

California case law and concluded “these cases and the legislative history that discusses them

suggest that ‘an issue of public interest’ within the meaning of [§ 425.16(e)(3)] is any issue in

which the public is interested.”114 “[T]he issue need not be ‘significant’ to be protected by the

anti-SLAPP statute—it is enough that it is one in which the public takes an interest.”115 As the

public did have an interest in the company’s working conditions, the statements were protected.

If this standard is applied in Nevada, Young’s conclusions about the public interest about how

conservators exercise sovereign powers indicates Howard’s qualifications and suitability to be a

conservator were an issue of public concern.

D.C. v. R.R. concerned online threats against a teenager’s life based upon his sexual

orientation. The court noted although publically accessible websites are public forums, ”not

every Web site post involves a public issue.”116 D.C. summarized California case law, including

Nygård, and developed a three part analysis to determine whether an issue of public interest is

present. “A public issue is implicated if the subject of the statement or activity underlying the

112 Cal. Code Civ. Proc. § 425.16(e)(3).
113 Young, 212 Cal. App. 4th at 559.
114 Nygard, 159 Cal. App. 4th at 1042 (emphasis in original).
115 Id.
116 182 Cal. App. 4th 1190, 1226 (2010).
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claim (1) was a person or entity in the public eye; (2) could affect large numbers of people

beyond the direct participants; or (3) involved a topic of widespread, public interest.”117 If the

“issue is of interest to only a private group, organization, or community, the protected activity

must occur in the context of an ongoing controversy, dispute, or discussion, such that its

protection would encourage participation in matters of public significance.”118 D.C. concluded

the facts presented did not satisfy the standard for concerning a “public interest,” consequently

excluding the online threats from anti-SLAPP protections.

If the D.C. test is applied in Nevada, the Welts’ speech is still protected. Howard

petitioned a New Jersey court to be appointed as Walter’s conservator. As Young indicates, this

placed him in the public eye, satisfying D.C.’s first factor. Even if Howard was not in the public

eye, meaning the issue is of interest “to only a private group, organization, or community,” there

was an “ongoing controversy, dispute, or discussion,” specifically Howard’s qualifications and

suitability to be Walter’s conservator by a New Jersey court. Protecting the Welts’ speech

concerning this dispute “would encourage participation in matters of public significance”

because of Young’s analysis noting the public’s interest in how conservators exercise a state’s

sovereign power. If those discussing a conservator’s qualifications, suitability, or acts after

appointment are outside anti-SLAPP protections, public discourse is inhibited.

Weinberg v. Feisel created the five factor test that Piping Rock Partners cited.119

Weinberg sued Feisel “for libel, slander, and intentional infliction of emotional distress after

defendant told others that plaintiff had stolen a valuable collector’s item from him.”120 Feisel

moved to dismiss, arguing his speech concerned a matter of public interest because it deterred

crime.121 The court created the five part test and concluded, “[u]nder the circumstances, the fact

that defendant accused plaintiff of criminal conduct did not make the accusations a matter of

public interest.”122 The “defendant did not report his suspicions to law enforcement, and there is

117 Id. at 1226.
118 Id.
119 110 Cal. App. 4th 1122, 1132-33 (2003).
120 Id. at 1126.
121 Id.
122 Id. at 1127.
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no evidence that he intended to pursue civil charges against plaintiff.”123 The court characterized

the defendant’s speech as “a private campaign, so to speak, to discredit plaintiff in the eyes of a

relatively small group of fellow collectors.”124 As there was no allegation “that plaintiff is a

public figure or that he has thrust himself into any public issue, defendant’s accusations related

to what in effect was a private matter.”125

Weinberg also protects the Welts’ website. First, as Young described, the sovereign

powers a conservator exercises are not a mere curiosity. A conservator uses those powers to take

involuntary control over another person’s life. Young’s description of a conservator’s power also

satisfies Weinberg’s second factor that the issue “should be something of concern to a substantial

number of people….”126 Third, there is a close relationship between the public interest in the

qualifications and suitability of conservators and the Welts’ speech addressing Howard’s own

qualifications and suitability. Fourth, the Welts’ speech is directed at the public interest by

discussing Howard’s qualifications and suitability and searching for information on that topic so

as to provide it to the New Jersey court that considered Howard’s petition. Fifth, and finally,

Howard put his qualifications and suitability to be a conservator in dispute by petitioning the

New Jersey court. The Welts then spoke on that topic.

California’s varying standards for determining whether speech addresses an issue of

public concern all indicate the Welts’ speech was protected because Howard’s qualifications and

suitability to be Walter’s conservator are very much issues of public concern.

V. Plaintiffs lack clear and convincing evidence that they can prevail.

The Welts have met their burden to demonstrate “by a preponderance of the evidence,

that the claim is based upon a good faith communication in furtherance of the right to petition or

the right to free speech in direct connection with an issue of public concern.”127 The burden of

proof now shifts to the Shapiros. The court must determine “whether the plaintiff has established

123 Id. at 1126-27.
124 Id. at 1127.
125 Id.
126 Id. at 1132.
127 NRS 41.660(3)(a).
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by clear and convincing evidence a probability of prevailing on the claim.”128 “[A] plaintiff

opposing an anti-SLAPP motion cannot rely on allegations in the complaint, but must set forth

evidence that would be admissible at trial.”129 The Shapiros lack the clear and convincing

evidence required to demonstrate a probability of prevailing upon any of their claims.

a. Jenna alleges no claims against the Welts.

The only statement on the Welts’ website concerning Jenna Shapiro was that she is

married to Howard. The complaint does not allege this factual statement is inaccurate. As the

website does not otherwise concern Jenna at all, she has failed to prove any claim. Her causes of

action must be dismissed with prejudice.

b. Howard’s defamation and defamation per se fail for multiple reasons.

The complaint alleges both defamation and defamation per se. These causes of action are

allegedly separates but the analysis of both is combined because they fail for identical reasons.

i. The Welts’ speech was are absolutely privileged.

Nevada has adopted and applied the litigation privilege.

A party to a private litigation … is absolutely privileged to publish defamatory
matter concerning another in communications preliminary to a proposed judicial
proceeding, or in the institution of or during the course and as a part of, a judicial
proceeding in which he participates, if the matter has some relation to the
proceeding.130

“We conclude that the absolute privilege affords parties to litigation the same protection from

liability that exists for an attorney for defamatory statements made during, or in anticipation of,

judicial proceedings.”131 Applied here, the Welts were participants in the New Jersey

proceedings concerning their relative, Walter.

The complaint acknowledges the Welts’ website was created after Howard petitioned to

be appointed Walter’s conservator. Consequently, the statements on the website were made in

the course of New Jersey judicial proceedings by participants to that proceeding. The statements

128 NRS 41.660(3)(b).
129 Overstock.com, Inc. v. Gradient Analytics, Inc., 151 Cal.App.4th 688, 699 (2007).
130 RESTATEMENT OF TORTS (SECOND) § 587 (1965).
131 Clark Cnty. Sch. Dist. v. Virtual Educ. Software, Inc., 125 Nev. 374, 378, 213 P.3d 496, 499
(2009).
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were intended to achieve, and logically relate to, the object of that litigation: objecting to

Howard’s qualifications and suitability to be Walter’s conservator.

The website’s intent was also to locate potential witnesses and evidence relevant to the

question qualification and suitability question before the New Jersey court. The website first

specifically identifies this Howard Shapiro as opposed to other Howard Shapiros in the country.

It then states “[a]ll persons with knowledge of Howard A. Shapiro’s actions against Walter

Shapiro or other illegal acts committed by Howard Shapiro are encouraged to appear in court.

You many also submit information via email.”132

If the attorneys to the New Jersey matter had posted a website identifying Howard and

asking potential witnesses to come forward, it would be absolutely privileged. In modern times,

posting a website is indistinguishable from mailing letters to Howard’s known associates,

identifying him and asking these individuals if they have any information relevant to his

qualifications and suitability. The Supreme Court of Nevada has previously concluded if the

statement would be privileged if issued by a lawyer, it is privileged if issued by a party.133

“[T]here is no good reason to distinguish between communications between lawyers and

nonlawyers.”134

Nevada has limited its general litigation privilege in only one, narrow area when

statements are made to the media. Jacobs v. Adelson concerned a statement a defendant made to

a media outlet in response to coverage of a complaint against him.135 After the statement was

made, the plaintiff amended the complaint to allege defamation per se. The district court

concluded the statements were absolutely privileged and dismissed that cause of action. This

was narrowly reversed on appeal. “We adopt the majority view that communications made to

the media in an extrajudicial setting are not absolutely privileged, at least when the media holds

no more significant interest in the litigation than the general public.136

132 Exhibit 1 to Complaint, at 2.
133 Clark Cnty. Sch. Dist., 125 Nev. at 384, 213 P.3d at 503.
134 Id. at 383, 213 P.3d at 502.
135 130 Nev. Adv. Op. 44, 325 P.3d 1282 (2014).
136 Id. at 1284.
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This exception does not apply here. The Welts’ statements to their website were not

made to a media outlet in an extrajudicial setting. The statements were instead made in direct

relation to the New Jersey case in an attempt to locate relevant evidence and witnesses.

Applied here, the speech that is the basis for the Shapiros’ complaint was absolutely

privileged as communications made in the course of litigation. The website seeks to identify

potential witnesses and evidence that may be relevant to the New Jersey proceeding. The

website is not a statement issued to media sources, but instead seeks out those who have

information relevant to Howard’s qualifications and suitability. Consequently, the statements are

absolutely privileged and the Shapiros cannot demonstrate a probability of success on the merits.

ii. Mr. Shapiro sought to be appointed as a public official and must show
clear and convincing evidence of actual malice.

The Supreme Court of Nevada has adopted “the Gertz test for determining whether a

person is a general-purpose or a limited-purpose public figure.”137 Gertz “reiterated that the New

York Times standard applies only to public officials and public figure plaintiffs….”138 The New

York Times Company v. Sullivan standard is quite high for public officials to sue for defamation.

To promote free criticism of public officials, and avoid any chilling effect from
the threat of a defamation action, the High Court concluded that a defendant could
not be held liable for damages in a defamation action involving a public official
plaintiff unless “actual malice” is alleged and proven by clear and convincing
evidence.139

By applying to be Walter’s court-appointed conservator, Howard has voluntarily

subjected himself to the public official standard. As previously discussed, Young v. CBS Broad.,

Inc. determined that by becoming a conservator, the person “became an agent of the state with

the power to interfere in the personal interests of a private citizen to whom she was not related

and without that citizen’s consent.”140 In that circumstance, a conservator is a public official

subject to the actual malice standard. “A person holding these sovereign powers over another

unrelated person and using them for compensation is subject to the public’s independent interest

137 Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 720, 57 P.3d 82, 91 (2002).
138 Id. at 719, 57 P.3d at 91 (citing Gertz v. Robert Welch, Inc., 418 U.S. 323, 343-47 (1974)).
139 Id. at 718-19, 57 P.3d at 90 (citing 376 U.S. 254, 279-80 (1964)).
140 Young, 212 Cal. App. 4th at 561.
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in her performance, and warrants public scrutiny beyond that occasioned by the controversy with

Mann.”141 “A person such as [the conservator] who by court appointment exercises that power

for the benefit of a nonrelative and for compensation thus does so as a public official for

purposes of defamation liability.”142

Applied here, Howard sought the same type of control over Walter as was at issue in

Young. He sought to use the power and authority of the State of New Jersey to take control of

Walter’s personal and financial affairs. By seeking this power, Howard subjected himself to the

same type of public scrutiny that was invited in Young.

The Supreme Court of Idaho performed a somewhat similar analysis in Bandelin v.

Pietsch.143 A lawyer and former state legislator was appointed as the guardian of an incompetent

person. The lawyer was later prosecuted for contempt due to what the district court considered

negligence in his handling of the conservatorship. This was reported in the local news and the

lawyer subsequently sued the paper for defamation.

The court concluded the lawyer, as a guardian, was a public figure. The guardian could

not “maintain that he is not a public figure and was just an attorney handling the probate affairs

of a client. He was rather the court appointed guardian, a pivotal figure in the controversy

regarding the accounting of the estate that gave rise to the defamation and invasion of privacy

actions.”144 As a public figure the lawyer was required to show actual malice, but could not.

Whether as a public official or figure, Howard must show the statements on the Welts’

website were made with actual malice.

Actual malice is proven when a statement is published with knowledge that it was
false or with reckless disregard for its veracity. Reckless disregard for the truth
may be found when the defendant entertained serious doubts as to the truth of the
statement, but published it anyway. This test is a subjective one, relying as it does
on what the defendant believed and intended to convey, and not what a reasonable
person would have understood the message to be. Recklessness or actual malice
may be established through cumulative evidence of negligence, motive, and
intent.145

141 Id. at 562.
142 Id.
143 563 P.2d 395 (Idaho 1977).
144 Id. at 398
145 Pegasus, 118 Nev. at 722, 57 P.3d at 92-93.
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To succeed, Howard must provide actual, clear and convincing evidence that the Welts

knew their statements were false or had serious doubts about the veracity of those statements and

published it anyway. He cannot meet this standard.

The defamation cause of action arises solely from the website’s statements.146 The

complaint specifically lists the factual statements Howard believes were defamatory147 and

attached as Exhibit 1 a printout of the website. The website lists Howard’s contact information.

The complaint does not allege these statements of fact are false. The website then states a

background check of Howard Shapiro revealed certain information. The background check upon

which this statement relied is attached to this motion.148 The website accurately stated the

information contained in the background check. The website also accurately noted the

foreclosure status of Howard’s home.149

The website then states Walter loaned $100,000 to Howard and executed a power of

attorney in his favor. The complaint does not deny the loan and the power of attorney is attached

to the New Jersey petition. The website also lists acts that were reasonably believed to be taken

by Howard concerning Walter that would be inconsistent with the acts of a conservator. As the

website notes, these statements arose from conversations with two witnesses.

Howard sought a court-appointed position that would make him a public official. As

someone seeking to be a public official, he must demonstrate actual malice. He cannot and his

complaint must be dismissed per Nevada’s anti-SLAPP statute.

iii. Mr. Shapiro is a limited-purpose public figure who lacks clear and
convincing evidence of actual malice.

Alternatively, Howard is a limited-purpose public figure as to the New Jersey

conservatorship proceedings. “A limited-purpose public figure is a person who voluntarily

injects himself or is thrust into a particular public controversy or public concern, and thereby

becomes a public figure for a limited range of issues. The test for determining whether someone

146 Complaint at ¶ 25.
147 Id. at ¶ 17.
148 Attached as Exhibit E.
149 Lis Pendens attached as Exhibit F.
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is a limited public figure includes examining whether a person’s role in a matter of public

concern is voluntary and prominent.”150

“Once the plaintiff is deemed a limited-purpose public figure, the plaintiff bears the

burden of proving that the defamatory statement was made with actual malice, rather than mere

negligence. This is to ensure that speech that involves matters of public concern enjoys

appropriate constitutional protection.” 151 “Whether a plaintiff is a limited-purpose public figure

is a question of law….”152

Applied here, Howard voluntarily petitioned a New Jersey court to appoint him as

Walter’s conservator. This put his qualifications and suitability for that position at issue. The

statements on the website were explicitly designed to seek and obtain information that support

the Welts’ position in that litigation: Howard was not qualified or suitable. Whether as a public

official, figure, or limited-purpose public figure, Howard lacks clear and convincing evidence of

actual malice. All of his defamation claims fail as a matter of law.

c. Extortion is not recognized as a civil cause of action.

The complaint alleges the Welts attempted to extort Howard by threatening to publish

information on the website.153 This allegation apparently relies upon NRS 200.560, however the

statute does not authorize or create a civil cause of action. “Long ago the courts of these United

States established that criminal statutes cannot be enforced by civil actions.”154

There is a limited exception for narrowly drawn criminal statutes, however the exception

does not apply to NRS 200.560. For example, in Collins v. Palczewski the plaintiff sued based

upon NRS 197.200, “a criminal statute which prohibits oppression under color of office.”155 The

court refused to apply the exception rule to this statute. NRS 197.200 “provides protection to the

general population of Nevada against the oppressive, injurious or confiscatory actions of state

150 Pegasus, 118 Nev. at 720, 57 P.3d at 91.
151 Bongiovi v. Sullivan, 122 Nev. 556, 572, 138 P.3d 433, 445 (2006).
152 Id.
153 Complaint at ¶¶ 37-38.
154 Collins v. Palczewski, 841 F. Supp. 333, 340 (D. Nev. 1993) (string citation omitted).
155 Id.

SHAPIRO000048



Page 26

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

officers…. Section 197.200 does not mention any particular class of citizen. Thus, § 197.200 is

strictly criminal in nature and possess no civil implications.”156

NRS 200.560 is general in nature. It does not specify or mention any particular class of

citizen. Howard may not rely upon it to create a civil cause of action.

Other jurisdictions have also refused to recognize a civil cause of action for “extortion.”

Instead extortion is recognized, in almost all jurisdictions, as a crime, not a civil cause of

action.157 For example, courts in Colorado,158 Delaware,159 Florida,160 Hawaii,161 New Jersey,162

Pennsylvania,163 and Texas164 have refused to recognize such a claim. The Pennsylvania court

elegantly summarized the status of the case law. “[N]either the Restatement nor Prosser on Torts

delineates a cause of action for civil extortion. Although there are a ‘handful’ of reported cases

which consider the existence of the tort, none stand for the proposition that it exists at common

law.”165

Nevada does not recognize “extortion” as a civil case of action. The fourth cause of

action alleging extortion is not exempt from Nevada’s anti-SLAPP statutes.

d. Civil Conspiracy

The fourth cause of action claims the four defendants engaged in a civil conspiracy. It

claims “Defendants conspired amongst themselves to unlawfully harm Plaintiff by constructing

and posting www.howardshapirovictims.com.”166 It also asserts “Defendants defrauded the

156 Id.
157 See Scheidler v. National Organization for Women, Inc., 537 US 393, 410 (2003) (“[T]he
Model Penal Code and a majority of States recognize the crime of extortion….”) (emphasis
added).
158 Natural Wealth Real Estate, Inc. v. Cohen, 2006 U.S. Dist. LEXIS 87439, 2006 WL 3500624
(D. Colo. 2006).
159 Rader v. ShareBuilder Corp., 772 F. Supp. 2d 599, 606 (D. Del. 2011).
160 Bass v. Morgan, Lewis & Bockius, 516 So.2d 1011 (Fla. App. 1987).
161 Myers v. Cohen, 687 P.2d 6 (Haw. App. 1984) (rev'd on other grounds 688 P.2d 1145
(1984)).
162 Pegasus Blue Star Fund, LLC v. Canton Prods., 2009 U.S. Dist. LEXIS 93080, 2009 WL
3246616 (D.N.J. 2009).
163 Second & Ashbourne Assocs. v. Cheltenham Twp., 1989 U.S. Dist. LEXIS 8823 (E.D. Pa.
1989).
164 B.F. Jackson, Inc. v. Costar Realty Info., Inc., 2009 U.S. Dist. LEXIS 54101 (S.D. Tex.
2009).
165 Supra, note 163.
166 Complaint at ¶ 41.
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public in furtherance of their scheme to extort Plaintiff … by knowingly lying about Plaintiff in a

public forum, namely www.howardshapirovictims.com.”167

Under Nevada law, an actionable civil conspiracy “consists of a combination of two or

more persons who, by some concerted action, intend to accomplish an unlawful objective for the

purpose of harming another, and damages results from the act or acts.”168 To prevail in a civil

conspiracy action, a plaintiff must prove an explicit or tacit agreement between the tortfeasors.169

Fundamentally, the statements on www.howardshapirovictims.com were not designed to

accomplish an unlawful objective to harm another: they were designed to accomplish a lawful

objective of locating evidence and witnesses relevant to what was an ongoing judicial proceeding

in New Jersey. As such, they are protected and the civil conspiracy claim fails.

Second, civil conspiracy is a derivative claim. It exists only if other claims remain

viable. Here, as all of Howard’s other substantive causes of action fail, so too must the civil

conspiracy claim fail as a matter of law. In Sahara Gaming Corp. v. Culinary Workers Union

Local 226170 Sahara alleged certain defamatory statements. It acknowledged, however, the civil

conspiracy claim was derivative of the defamation claim. If the defamatory statements were

privileged, the civil conspiracy claim necessarily failed. The Court adopted this position in

affirming summary judgment regarding the privileged nature of the statements. The result that a

civil conspiracy claim is derivative and fails if the root cause of action fails is consistent with

opinions of other jurisdictions. This ruling was consistent with the majority of jurisdictions.171

167 Id. at ¶ 42.
168 Hilton Hotels Corp. v. Butch Lewis Prods., 109 Nev. 1043, 1048, 862 P.2d 1207, 1210
(1993).
169 GES, Inc. v. Corbitt, 117 Nev. 265, 271-72, 21 P.3d 11, 15 (2001).
170 115 Nev. 212, 984 P.2d 164 (1999).
171 Miyashiro v. Roehrig, Roehrig, Wilson & Hara, 228 P.3d 341, 363 (Hawai‘I App. 2010)
(claim for civil conspiracy failed due to failure of predicate claim upon which civil conspiracy
was based); Chu v. Hong, 249 S.W.3d 441, 444 (Tex. 2008) (“Conspiracy is a derivative tort
requiring an unlawful means or purpose, which may include an underlying tort.”); Rusheen v.
Cohen, 128 P.3d 713, 722 (Cal. 2006) (“Additionally, a civil conspiracy does not give rise to a
cause of action unless an independent civil wrong has been committed.”); Larobina v.
McDonald, 876 A.2d 522, 531 (Conn. 2005) (“[T]here is no independent claim of civil
conspiracy. Rather, [t]he action is for damages caused by acts committed pursuant to a formed
conspiracy rather than by the conspiracy itself.... Thus, to state a cause of action, a claim of civil
conspiracy must be joined with an allegation of a substantive tort.”) (citation omitted);
McPheters v. Maile, 64 P.3d 317, 321 (Idaho 2003) (“The essence of a cause of action for civil
conspiracy is the civil wrong committed as the objective of the conspiracy, not the conspiracy
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e. The complaint does not allege facts supporting a “fraud” cause of action.

The complaint’s final substantive cause of action is labeled “fraud.” It alleges

“Defendants intended to induce Plaintiff to pay money or turn over property…” and then “the

public justifiably relied upon those representations to formulate an opinion of Plaintiff, putting

pressure upon Plaintiff to cooperate with Defendants.”172

These allegations indicate Howard is pleading fraudulent inducement. The elements of

fraudulent inducement must be proven by clear and convincing evidence: (1) a false

representation made by the defendant; (2) defendant’s knowledge or belief that the representation

is false (or insufficient basis for making the representation); (3) defendant's intention to induce

the plaintiff to act or to refrain from acting in reliance upon the misrepresentation; (4) plaintiff’s

justifiable reliance upon the misrepresentation; and (5) damage to the plaintiff resulting from

such reliance.173 Nevada has also “recognized that fraud is never presumed; it must be clearly

and satisfactorily proved.”174

The complaint fails to adequately plead a fraudulent inducement cause of action. “In all

averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated

with particularity. Malice, intent, knowledge, and other condition of mind of a person may be

averred generally.”175 “In actions involving fraud, the circumstances of the fraud are required by

NRCP 9(b) to be stated with particularity. The circumstances that must be detailed include

averments to the time, the place, the identity of the parties involved, and the nature of the fraud

or mistake.”176 Swartz v. KPMG LLP discussed the federal counterpart to NRCP 9(b) and

concluded “Rule 9(b) does not allow a complaint to merely lump multiple defendants together

but ‘require[s] plaintiffs to differentiate their allegations when suing more than one defendant . . .

itself.”); Granewich v. Harding, 985 P.2d 788, 792 (Or. 1999) (“For reasons explained more
fully below, neither ‘conspiracy’ nor ‘aid and assist’ is a separate theory of recovery. Rather,
conspiracy to commit or aiding and assisting in the commission of a tort are two of several ways
in which a person may become jointly liable for another's tortious conduct.”).
172 Complaint at ¶¶ 47-48.
173 J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 290-91, 89 P.3d 1009,
1018 (2004).
174 Id.
175 NRCP 9(b).
176 Brown v. Kellar, 97 Nev. 582, 583-84, 636 P.2d 874, 874 (1981).
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and inform each defendant separately of the allegations surrounding his alleged participation in

the fraud.’”177

Howard’s complaint does not specifically identify or allege any particular conduct by the

Welts. The complaint instead impermissibly lumps all four together and does not state the time,

place, manner or nature of the fraud he individually asserts against each individual defendant.

Second, even if the facts in the complaint were true, Plaintiffs have not pled a fraudulent

inducement claim. To allege a claim, Howard must demonstrate he justifiably relied upon a

fraudulent representation. Yet Howard’s complaint does not allege he relied upon anything said

on the Welts’ website. He instead alleges unidentified members of the public may have relied

upon an unspecified statement on that website. If so, then these unidentified members of the

public may have standing, but Howard does not.

f. Punitive damages are not a cause of action.

The final cause of action listed in the complaint is entitled “punitive damages.” Punitive

damages are not a substantive cause of action in Nevada, they are merely a remedy.178 To even

qualify for punitive damages, there must first be a viable underlying cause of action.179 Howard

cannot demonstrate a probability of prevailing on a claim that does not exist.

VI. The Welts should be reimbursed their attorneys’ fees and costs for this case.

If an anti-SLAPP special motion to dismiss is granted, the court “shall award reasonable

costs and attorney’s fees to the person against whom the action was brought….”180 The Welts

should also receive further relief. “The court may award, in addition to reasonable costs and

attorney’s fees awarded pursuant to paragraph (a), an amount of up to $10,000 to the person

against whom the action was brought.”181 Texas has a similar statute. There, the purpose and

177 476 F.3d 756, 764-65 (9th Cir. 2007) (alterations in original) (quoting Haskin v. R.J. Reynolds
Tobacco Co., 995 F. Supp. 1437, 1439 (M.D. Fla. 1998)).
178 22 AM. JUR. 2D DAMAGES § 551 (2003) (“[A]s a rule, there is no cause of action for punitive
damages itself; a punitive-damages claim is not a separate or independent cause of action.”
(footnotes omitted)).
179 Wolf v. Bonanza Investment Co., 77 Nev. 138, 143, 360 P.2d 360, 362 (1961) (“[I]n the
absence of a judgment for actual damages, there [cannot be] a valid judgment for exemplary
damages.”)
180 NRS 41.660(1)(a).
181 NRS 41.660(1)(b).
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amount of this discretionary award should be “sufficient to deter the party who brought the legal

action from bringing similar actions described in this chapter.”182

The Welts should each receive $10,000 from Howard Shapiro and a separate $10,000

each from Jenna Shapiro. The statute permits an award “to the person against whom the action

was brought.” 183 Howard Shapiro brought this action against all four Welts and Jenna Shapiro

also brought her own causes of action against all four. This permits the Welts to obtain $10,000

each from each Shapiro.

These awards are merited by the disturbing facts of this case. The Welts came to the

assistance of an elderly family member who may be suffering from mental decline and who may

be vulnerable to exploitation. Their act of kindness was been met only with litigation both in

New Jersey and Nevada. Family members with greater financial resources have effectively

attempted to use litigation to intimidate the Welts into silence. This action is precisely what the

Nevada Legislature sought to prevent via its anti-SLAPP statutes.

VII. Plaintiffs’ complaint must be dismissed with prejudice, the Welts awarded their
attorneys’ fees and costs and an appropriate deterrent award entered.

The Shapiros filed this lawsuit in an attempt to silence their opposition in a New Jersey

conservatorship dispute over a potentially vulnerable family member. This type of litigation is

precisely what Nevada’s current anti-SLAPP statute was designed to prevent. The motion

should be granted and the Welts provided the relief the anti-SLAPP statutes provides them.

DATED this 26th day of May, 2017.
WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

/s/ Michael P. Lowry
MICHAEL P. LOWRY, ESQ.
Nevada Bar No. 10666
E-mail: Michael.Lowry@wilsonelser.com
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101-6014
Tel: 702.727.1400/Fax: 702.727.7401
Attorneys for Glenn Welt, Rhoda Welt,
Lynn Welt, and Michele Welt

182 Texas Civil Practice and Remedies Code § 27.009(a)(2).
183 NRS 41.660(1)(b).

SHAPIRO000053



Page 31

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, I certify that I am an employee of Wilson Elser Moskowitz

Edelman & Dicker LLP, and that on May 26, 2017, I served Glenn Welt, Rhoda Welt, Lynn

Welt & Michele Welt’s Renewed Motion to Dismiss as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

via electronic means by operation of the Court’s electronic filing system, upon
each party in this case who is registered as an electronic case filing user with the
Clerk;

Alex B. Ghibaudo, Esq.
G Law
7720 Cimarron Rd., Suite 110B
Las Vegas, NV 89113
Tel: 702.778.1238
Attorney for Plaintiffs

BY: /s/ Michael P. Lowry
An Employee of
WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP
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ALEX GHIBAUDO, ESQ. 
Nevada Bar No. 10592 
ALEX B. GHIBAUDO, PC 
703 S. 8th Street 
Las Vegas, Nevada 89101 
Telephone: (702) 385-2036 
Facsimile: (702) 924-6553 
alex@abgpc.com 
Attorney for Plaintiffs Howard Shapiro 
And Jenna Shapiro 
 
 DISTRICT COURT 
 CLARK COUNTY, NEVADA 
 
HOWARD  SHAPIRO and JENNA   ) 
SHAPIRO,      ) 

) 
Plaintiffs,    ) 

) 
vs.     ) Case No.: A-14-706566-C 

) Dept.: XXVII 
GLEN WELT, RHODA WELT, LYNN ) 
WELT, MICHELLE WELT, individuals; ) 
CHECKSNET.COM, a corporation; DOES ) 
I through X, and ROE CORPORATIONS I  ) 
through X, inclusive,    ) 

) 
Defendants.    ) 

____________________________________) 
 
Plaintiff’s Opposition to Defendants Special Motion to Dismiss and Counter-motion for 

sanctions, attorney’s fees, and costs 
 

Plaintiffs Howard Shapiro and Jenna Shapiro, through their attorney, Alex Ghibaudo, 

Esq., of Alex B. Ghibaudo, PC, oppose Defendants renewed motion to dismiss based on 

Nevada’s Anti-SLAPP Statute for the reasons set forth below and file their counter-motion for 

sanctions and attorneys fees. 

 

 

 

Case Number: A-14-706566-C

Electronically Filed
6/20/2017 10:28 PM
Steven D. Grierson
CLERK OF THE COURT
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Points and Authorities 

i. Introduction 

This case originates from a petition Howard Shapiro filed in a New Jersey court to 

appoint him as conservator for his father, Walter Shapiro. The defendants, Glen Welt, Rhoda 

Welt, Lynn Welt, and Michelle Welt, opposed the petition. During the course of the 

conservatorship matter, Howard received an email from Glen stating that Howard's "actions 

have been deemed worthy of [his] own website" and declaring that Glen was "personally 

inviting EVERY one of [Howard's] known victims to appear in court along with other 

caretakers, neighbors[,] acquaintances[,] and relatives [Howard] threatened."  

The Welts published a website that contained several allegations regarding Howard's 

past debts, criminal history, and alleged mistreatment of his father, in addition to Howard's 

personal information. Further, the website stated that it is "dedicated to helping victims of 

Howard Andrew Shapiro & warning others" and encouraged any person "with knowledge of 

Howard A. Shapiro's actions against Walter Shapiro or other illegal acts committed by 

Howard Shapiro. . . to appear in court." 

Howard and Jenna Shapiro filed a complaint in Nevada alleging various causes of 

action related to the Welts' statements on the website. The Shapiros' causes of action included, 

among other allegations, defamation per se, defamation, extortion, civil conspiracy, and fraud. 

The Welts subsequently filed a motion to dismiss pursuant to NRS 41.660, Nevada's anti-

SLAPP statute. The Welts argued that the website constituted a good-faith communication in 

furtherance of the right to free speech in direct connection with an issue of public concern 

pursuant to NRS 41.637. Citing to NRS 41.637(3) and (4), the Welts argued that the 

statements on the website were protected as statements made in direct connection with an 
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issue under consideration by a judicial body and as communications made in direct 

connection with an issue of public interest in a place open to the public or in a public forum.  

This court issued an order granting the Welts' motion to dismiss. This court concluded 

that the Welts met their burden to show by a preponderance of the evidence that the Shapiros' 

complaint was filed in an attempt to prevent a good-faith communication in connection with 

an issue of public concern. Specifically, the district court concluded that the website was a 

"communication regarding an ongoing lawsuit concerning the rights of an elderly individual, 

and a matter of public concern under NRS 41.637(4)." Additionally, the district court 

concluded that the Shapiros failed to show a probability that they would prevail on the 

lawsuit. This court relied on the Nevada Supreme Court’s decision in Jacobs v. Adelson to 

conclude that the Welts' statements would likely be protected by the absolute litigation 

privilege. 

The Plaintiffs timely appealed this court’s order. After briefing and oral argument, the 

Nevada Supreme Court concluded that this court erred in its analysis of whether the Welts' 

statements concerned an issue of public interest, and explicitly adopted the California 

guidelines, as enunciated in Piping Rock Partners, for determining whether an issue is of 

public interest under NRS 41.637(4). The Court also concluded that this court failed to 

conduct a case specific, fact-intensive inquiry that focused on and balanced the underlying 

principles of the absolute litigation privilege as required by Jacobs.  

Therefore, the Nevada Supreme Court reversed, in part, this court's order granting the 

Welts' special motion to dismiss pursuant to NRS 41.660 and remanded with instructions to 

apply California's guiding principles for determining whether an issue is of public interest 

under NRS 41.637(4) and, prior to determining whether the Shapiros have met their burden of 

SHAPIRO000110



 

 

Page 4 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

proving a likelihood of success on the merits, to conduct a fact-intensive inquiry that balances 

the underlying principles of the absolute litigation privilege as required by Jacobs. 

ii. Nevada’s Anti-SLAPP Statute: History And Policy  

Nevada’s Anti-SLAPP statute creates a substantive immunity from suit and procedural 

mechanism to give shape to that immunity when a Plaintiff’s claim seeks to suppress First 

Amendment rights. “A SLAPP suit is characterized as a meritless suit filed primarily to 

discourage the named defendant’s exercise of First Amendment rights.”1 NRS 41.660 was 

first created by the Nevada Legislature in 19932 and was amended in 1997.3 In 2013, the 

Nevada Legislature gave Nevada’s Anti-SLAPP statute its present shape and strength when it 

passed Senate Bill 286.4 The 2013 amendment added, inter alia, NRS 41.637(4), which 

protects a Defendant’s exercise of his First Amendment rights in connection with an issue of 

public interest. The Statute was most recently amended in 2015, making it more closely 

resembling California’s statute.5 

Nevada’s Anti-SLAPP statute reflects the Legislature’s recognition that permitting 

lawsuits against citizens and corporations for exercising their First Amendment rights chills 

                                                 

 
1 S.B. 286, 2013 Leg. Sess., 77th Sess. (Nev. 2013). 
 
2 See S.B. 405, 1993 Leg. Sess., 67th Sess. (Nev. 1993). 
 
3 See A.B. 485, 1997 Leg. Sess., 67th Sess. (Nev. 1997). 
 
4 See S.B. 286, 2013 Leg. Sess. 77th Sess. (Nev. 2013). 
 
5 See S.B. 444, 2-15 Leg. Sess., 78th Sess. (Nev. 2015). The final version of the bill added the 
ability for either party to take discovery, in the event that it is deemed necessary, and lowered 
a Plaintiff’s burden of proof from “clear and convincing evidence” to “prima facie evidence”. 
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free speech.6 The process is the punishment.  Dragging out a frivolous suit aimed at First 

Amendment protected activity not only intimidates Defendants from any further speech, but 

stands to chill other speakers or journalists.   

As the discussion above demonstrates, a Defendant is immune from suit under 

Nevada’s anti-SLAPP statute so long as the targeted speech is made in connection with an 

issue of public interest. The resolution of this case turns upon whether Defendants speech 

was so made.  

iii. NRS 41.660: Its Mechanism 

Under NRS 41.660 et seq.: 

1. If an action is brought against a person based upon a good faith 
communication in furtherance of the right to petition or the right to free 
speech in direct connection with an issue of public concern: 
 

(a) The person against whom the action is brought may file a special 
motion to dismiss 

… 
2. A special motion to dismiss must be filed within 60 days after service of the 

complaint, which period may be extended by the court for good cause shown. 
 
3. If a special motion to dismiss is filed pursuant to subsection 2, the court 

shall: 
 

(a) Determine whether the moving party has established, by a 
preponderance of the evidence, that the claim is based upon a good 
faith communication in furtherance of the right to petition or the 
right to free speech in direct connection with an issue of public 
concern; 
 

(b) If the court determines that the moving party has met the burden 
pursuant to paragraph (a), determine whether the plaintiff has 
demonstrated with prima facie evidence a probability of prevailing 
on the claim; 

                                                 

 
6 See Senate Committee on Judiciary hearing on Nev. SB 286, at 4 (Mar. 28, 2013); Assembly 
Committee on Judiciary hearing on Nev. SB 286, at 4-7 (May 5, 2013). 
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… 
(e)     Except as otherwise provided in subsection 4, stay discovery  

   pending: 
 

(1) A ruling by the court on the motion; and 
 
(2) The disposition of any appeal from the ruling on the motion; and 

 
(f)  Rule on the motion within 20 judicial days after the motion is served 
upon the plaintiff. 

… 
4. Upon a showing by a party that information necessary to meet or oppose the 

burden pursuant to paragraph (b) of subsection 3 is in the possession of 
another party or a third party and is not reasonably available without 
discovery, the court shall allow limited discovery for the purpose of 
ascertaining such information. 

 
5. If the court dismisses the action pursuant to a special motion to dismiss filed 

pursuant to subsection 2, the dismissal operates as an adjudication upon the 
merits. 

… 
Nev. Rev. Stat. Ann. § 41.660 et seq.   

The statute provides a clear procedure for the legitimate defamation Plaintiff to follow. 

The procedure is not alien. Nevada’s courts treat it like an early motion for summary 

judgment.7 Like Nev. R. Civ. P. 56(f), the statute permits a Plaintiff to request the ability to 

take additional discovery, if it is targeted and focused.8 However, it does not permit complete 

fishing expeditions or abusive discovery-only discovery necessary to oppose (or even bring) 

the motion. 

 The Nevada Legislature and Judiciary have historically looked to California for 

guidance on crafting and applying its Anti-SLAPP statute. The Nevada Supreme Court has 

                                                 

 
7 See Stubs v. Strickland, 297 P.3rd 326, 329 (Nev. 2013). 
 
8 See NRS 41.660(4). 
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explicitly stated that “we consider California caselaw because California’s Anti-SLAPP 

statute is similar in purpose and language to Nevada’s anti-SLAPP statute.”9 Furthermore, the 

Legislature explicitly incorporated California case law in amending the statute in 2015 when 

it defined a Plaintiff’s evidentiary burden on the second prong of analysis for a special motion 

to dismiss. The Plaintiff’s burden is that of “prima facie” evidence, which is defined as “the 

same burden of proof that a plaintiff has been required to meet pursuant to California’s Anti-

Strategic Lawsuit Against Public Participation law as of the effective date of this act.”10 

 California courts have also noted that “because unnecessarily protracted litigation 

would have a chilling effect upon the exercise of First Amendment rights, speedy resolution 

of cases involving free speech is desirable.”11 Thus, summary judgment was deemed to be a 

“favored” remedy in defamation cases.12 Hence, in matters implicating speech a special 

motion to dismiss13 under Nevada’s Anti-SLAPP statute promotes the speedy resolution of 

                                                 

 
9 See John v. Douglas Cnty. Sch. Dist., 125 Nev. 746, 756 (2009); see also Shapiro v. Welt, 
133 Nev. Adv. Rep. 6 (Nev. 2017). 
 
10 See S.B. 444, 2015 Leg. Sess., 78th Sess. (Nev. 2015) at sec. 12.5(2). 
 
11 Good Government Group, Inc. v. Superior Court of Los Angeles County, 22 Cal. 3d 672, 
685, 586 P.2d 572, 578 (Cal. 1978); citing Dombrowski v. Pfister, 380 U.S. 479, 486-487 
(1965). 
 
12 See id; see also Reader’s Digest Assn. v. Superior Court, 37 Cal. 3d 244, 252, 690 P.2d 
610, 614 208 Cal. Rptr. 137, 141, 1984 Cal. LEXIS 125, *10, 11 Media L. Rep. 1065 (Cal. 
1984) (“summary judgment was a ‘favored’ remedy in defamation cases involving the issue 
of ‘actual malice’ under the New York Times standard.”); Jensen v. Hewlett-Packard Co., 14 
Cal. App. 4th 958, 965, 18 Cal. Rptr. 2d 83, 86 (Cal. App. 4th Dist. 1993) (affirming a nonsuit, 
i.e. a judgement after opening statements, as similarly a “favored remedy”). 
 
13 A “special motion to dismiss” under Nev. Rev. Stat. Ann. § 41.637 et seq.  and Nev. Rev. 
Stat. Ann. § 41.660 and Nev. Rev. Stat. Ann. § 41.637 is commonly referred to as an anti-
SLAPP motion.  
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cases involving free speech early on, sans protracted, expensive, litigation where a Plaintiff 

has a meritless lawsuit or one that is unlikely to succeed on the merits. 

 Unfortunately for Defendants, they fail in the first instance: that is, their speech is not 

protected. Specifically, it is not protected by the litigation privilege and it is of no public 

interest. It is not so much as a close call. It is baffling that the Defendants have renewed their 

motion to dismiss considering the decision in Shapiro v. Welt. Indeed, if anything, an anti-

SLAPP motion has become far more difficult to prevail on after the Shapiro decision for the 

Defendants. This is because the factors adopted by the Nevada Supreme Court limit speech 

that is protected by Nevada’s anti-SLAPP statute and address those circumstances where 

speech is of no public interest, as the Welts’ speech is in this case. 

iv. NRS 41.637-Defining “good faith communication in furtherance of the 
right to petition or the right to free speech in direct connection with an 
issue of public concern 
 

Nev. Rev. Stat. Ann. § 41.637 et seq. provides the meaning of “Good faith 

communication in furtherance of the right to petition or the right to free speech in direct 

connection with an issue of public concern”.  It states the following: 

“Good faith communication in furtherance of the right to petition or the right to 
free speech in direct connection with an issue of public concern” means any: 
 

1. Communication that is aimed at procuring any governmental or 
electoral action, result or outcome; 
 

2. Communication of information or a complaint to a Legislator, officer or 
employee of the Federal Government, this state or a political subdivision 
of this state, regarding a matter reasonably of concern to the respective 
governmental entity; 
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3. Written or oral statement made in direct connection with an issue under 
consideration by a legislative, executive or judicial body, or any other 
official proceeding authorized by law; or 

 
4. Communication made in direct connection with an issue of public 

interest in a place open to the public or in a public forum, 
 
which is truthful or is made without knowledge of its falsehood. 
 

Nev. Rev. Stat. Ann. § 41.637. For the purposes of the instant case, subsections 3 and 4 are 

implicated.  The following discussion centers on those two factors. If broken down into 

simple elements, in order to shift the burden to Defendants, Plaintiffs must show: 

a) A “good faith communication” 

b) In furtherance of the right to free speech 

c) In direct connection with an issue of public concern14 

d) Made in a place open to the public or in a public forum 

e) Which is truthful or is made without knowledge of its falsehood. 

 

 

                                                 

 
14 In Shapiro v. Welt, the Nevada Supreme Court adopted California's guiding principles, as 
enunciated in Piping Rock Partners, for determining whether an issue is of public interest 
under NRS 41.637(4).  Those principles are as follows: (1) "public interest" does not equate 
with mere curiosity; (2) a matter of public interest should be something of concern to a 
substantial number of people; a matter of concern to a speaker and a relatively small specific 
audience is not a matter of public interest; (3) there should be some degree of closeness 
between the challenged statements and the asserted public interest—the assertion of a broad 
and amorphous public interest is not sufficient; (4) the focus of the speaker's conduct should 
be the public interest rather than a mere effort to gather ammunition for another round of 
private controversy; and (5) a person cannot turn otherwise private information into a matter 
of public interest simply by communicating it to a large number of people. Shapiro v. Welt, 
133 Nev. Adv. Rep. 6 (Nev. 2017). 
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v. The Welts’ speech fails the first element. That is, it is not a good faith 
communication. 

 
Depending on the exact setting, good faith may require an honest belief or purpose, 

faithful performance of duties, observance of fair dealing standards, or an absence of 

fraudulent intent. Black’s Law Dictionary (7th ed. 1999) has defined good faith as “A state of 

mind consisting in (1) honesty in belief or purpose, (2) faithfulness to one’s duty or 

obligation, (3) observance of reasonable commercial standards of fair dealing in a given trade 

or business, or (4) absence of intent to defraud or to seek unconscionable advantage”.  

Good faith imports an absence of bad faith (mala fides) more than anything, that can 

be treated as equivalent to ‘honestly and decently’. Bad faith implies or involves actual 

or constructive fraud, or a design to mislead or deceive another, or a neglect or refusal to 

fulfill some duty or some contractual obligation, not prompted by an honest mistake as to 

one's rights or duties, but by some interested or sinister motive.15  

Here, Defendants contend that the publication of the website at issue was a good faith 

effort to investigate and detail the claims made in the underlying conservatorship action in 

New Jersey. However, this statement, which is intended to transform what is objectively an 

outrageous and libelous publication into a statement made in “good faith”, is betrayed by the 

letter Glen Welt tendered to Howard Shapiro prior to the publication of that website, which 

was clearly in the nature of an attempt to extort money and force the Shapiro’s hand. Viewed 

                                                 

 
15 Hiigenberg v. Northup, 134 Ind. 92, 33 N. E. 780; Morton v. Immigration Ass'n, 79 Ala. 
617; Coleman v. Billings, 89 111. 191; Lewis v. Holmes, 109 La. 1030, 34 South. 66, 61 L. R. 
A. 274; Harris v. Harris, 70 Pa. 174; Penn Mut. L. Ins. Co. v. Trust Co., 73 Fed. 653, 19 C. C. 
A. 310, 38 L. R. A. 33, 70; Insurance Co. v. Edwards, 74 Ga. 230. 
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in its totality, it is difficult to see how the contents of the publication were made in “good 

faith” – they were not. 

vi. “In furtherance of the right to free speech” 
 

This court must question whether the Shapiros’ claims should be characterized as a 

SLAPP (“Strategic Lawsuit Against Public Participation”). The quintessential SLAPP is filed 

by an economic powerhouse to dissuade its opponent from exercising its constitutional right 

to free speech or to petition. The objective of the litigation is not to prevail but to exact 

enough financial pain to induce forbearance. As its name suggests, it is a strategic lawsuit 

designed to stifle dissent or public participation.  

A claim filed in response to, or in retaliation for, threatened or actual litigation is not 

subject to the anti-SLAPP statute simply because it may be viewed as an oppressive litigation 

tactic.16 That a cause of action arguably may have been triggered by protected activity does 

not entail that it is one arising from such.17 The statutory phrase "cause of action . . . arising 

from" means simply that the defendant's act underlying the plaintiff's cause of action must 

itself have been an act in furtherance of the right of petition or free speech.18 In the anti-

                                                 

 
16 Kajima Engineering & Construction, Inc. v. City of Los Angeles (2002) 95 Cal.App.4th 
921, 924 [116 Cal. Rptr. 2d 187] 
 
17 City of Cotati v. Cashman, 29 Cal. 4th 69, 78, 52 P.3d 695, 701, 124 Cal. Rptr. 2d 519, 527, 
2002 Cal. LEXIS 5702, *19, 2002 Cal. Daily Op. Service 7957, 2002 Daily Journal DAR 
9950 (Cal. Aug. 29, 2002) 
 
18 City of Cotati v. Cashman, 29 Cal. 4th 69, 78, 52 P.3d 695, 701-702, 124 Cal. Rptr. 2d 519, 
527-528, 2002 Cal. LEXIS 5702, *20, 2002 Cal. Daily Op. Service 7957, 2002 Daily Journal 
DAR 9950 (Cal. Aug. 29, 2002); citing ComputerXpress, Inc. v. Jackson, supra, 93 
Cal.App.4th at p. 1001 
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SLAPP context, the critical point is whether the plaintiff's cause of action itself was based on 

an act in furtherance of the defendant's right of petition or free speech.19 "A defendant meets 

this burden by demonstrating that the act underlying the plaintiff's cause fits one of the 

categories spelled out in section 425.16, subdivision (e) . . . ."20  

As discussed above, here, at issue is the litigation privilege and the notion that the 

Defendants’ speech was protected. If Defendants fail to show either, an anti-SLAPP motion is 

inappropriate and this court must deny the relief requested. 

vii. The Defendants’ cannot take cover under the litigation privilege. 

It should be noted at the outset that “[t]he absolute litigation privilege's purpose is not 

to protect those making defamatory comments but ‘to lessen the chilling effect on those who 

seek to utilize the judicial process to seek relief.”21 Thus, the litigation privilege is not 

intended to provide cover to anyone under any circumstances. As is the case with any rule, 

there are exceptions, there are provisions that narrow the rule, clauses that foreclose that 

possibility that those not intended to be protected are not. That is the case with the litigation 

privilege in Nevada. 

                                                 

 
19 Id. 
 
20 Braun v. Chronicle Publishing Co. (1997) 52 Cal.App.4th 1036, 1043 [61 Cal. Rptr. 2d 58]; 
see also Wilcox v. Superior Court (1994) 27 Cal.App.4th 809, 820 [33 Cal. Rptr. 2d 446].) 
 
21 Jacobs v. Adelson, 325 P.3d 1282, 1286, 2014 Nev. LEXIS 53, *8-10, 38 I.E.R. Cas. 
(BNA) 1690, 164 Lab. Cas. (CCH) P61,481, 98 Empl. Prac. Dec. (CCH) P45,087, 130 Nev. 
Adv. Rep. 44, 2014 WL 2451201 (Nev. May 30, 2014) 
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In their motion, Defendants rely on California case law to support their contention that 

the content on the website at issue (www.howardshapirovictims.com) is protected speech.22 

What Defendants fail to do is address Nevada case law that is on point. Nevada has long 

recognized the existence of an absolute privilege for defamatory statements made during 

judicial and quasi-judicial proceedings.23 This privilege, which acts as a complete bar to 

defamation claims based on privileged statements, recognizes that  

[c]ertain communications, although defamatory, should not serve as a basis for 
liability in a defamation action and are entitled to an absolute privilege because 
'the public interest in having people speak freely outweighs the risk that 
individuals will occasionally abuse the privilege by making false and malicious 
statements.'"24  
 

                                                 

 
22 Citing Briggs v. Eden Council for Hope & Opportunity, 969 P.2d 564 (Cal. 1999); People 
ex rel. 20th Century Ins. Co. v. Bldg. Permit Consultants, Inc., 86 Cal. App. 4th 280, 282 
(2000); Paul v. Friedman, 95 Cal. App. 4th 853 (2002); Neville v. Chudacoff, 160 Cal. App. 
4th 1255 (2008); McConnell v. Innovative Artists Talent & Literary Agency, Inc., 175 Cal. 
App. 4th 169 (2009); 
 
23 Jacobs v. Adelson, 325 P.3d 1282, 1285, 2014 Nev. LEXIS 53, *5-7, 38 I.E.R. Cas. (BNA) 
1690, 164 Lab. Cas. (CCH) P61,481, 98 Empl. Prac. Dec. (CCH) P45,087, 130 Nev. Adv. 
Rep. 44, 2014 WL 2451201 (Nev. May 30, 2014); citing, Clark Cnty. Sch. Dist. v. Virtual 
Educ. Software, Inc. (VESI), 125 Nev. 374, 382, 213 P.3d 496, 502 (2009); Fink v. Oshins, 
118 Nev. 428, 432-33, 49 P.3d 640, 643-44 (2002); Circus Circus Hotels, 99 Nev. at 60, 657 
P.2d at 104. 
 
24 Id.; citing, Cucinotta, 129 Nev. at    , 302 P.3d at 1101 (quoting Circus Circus Hotels, 99 
Nev. at 61, 657 P.2d at 104); see also Hampe v. Foote, 118 Nev. 405, 409, 47 P.3d 438, 440 
(2002), overruled on other grounds by Buzz Stew, L.L.C., 124 Nev. at 228 n.6, 181 P.3d at 
672 n.6. An absolute privilege constitutes "an immunity, which protects against even the 
threat that a court or jury will inquire into a communication." Hampe, 118 Nev. at 409, 47 
P.3d at 440. 
 

SHAPIRO000120



 

 

Page 14 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

An absolute privilege constitutes "an immunity, which protects against even the threat that a 

court or jury will inquire into a communication."25  

In order for the absolute privilege to apply to defamatory statements made in the 

context of a judicial or quasi-judicial proceeding, "(1) a judicial proceeding must be 

contemplated in good faith and under serious consideration, and (2) the communication must 

be related to the litigation."26 Therefore, the privilege applies to communications made by 

either an attorney or a non-attorney that are related to ongoing litigation or future litigation 

contemplated in good faith.27 When the communications are made in this type of litigation 

setting and are in some way pertinent to the subject of the controversy, the absolute privilege 

protects them even when the motives behind them are malicious and they are made with 

knowledge of the communications' falsity.28  

But the Nevada Supreme Court has also recognized that "[a]n attorney's statements to 

someone who is not directly involved with the actual or anticipated judicial proceeding will 

be covered by the absolute privilege only if the recipient of the communication is 

'significantly interested' in the proceeding."29 Therefore, in Nevada, the content of 

                                                 

 
25 Jacobs v. Adelson, 325 P.3d 1282, 1285, 2014 Nev. LEXIS 53, *5-7, 38 I.E.R. Cas. (BNA) 
1690, 164 Lab. Cas. (CCH) P61,481, 98 Empl. Prac. Dec. (CCH) P45,087, 130 Nev. Adv. 
Rep. 44, 2014 WL 2451201 (Nev. May 30, 2014). 
 
26 Id.; citing VESI, 125 Nev. at 383, 213 P.3d at 503. 
 
27 Id. 
 
28 Id.; citing VESI, 125 Nev. at 383, 213 P.3d at 503.; citing VESI 125 Nev. at 382, 213 P.3d 
at 502; Circus Circus Hotels, 99 Nev. at 60, 657 P.2d at 104. 
 
29 Id.; citing, Fink, 118 Nev. at 436, 49 P.3d at 645-46 (quoting Andrews v. Elliot, 109 N.C. 
App. 271, 426 S.E.2d 430, 433 (N.C. Ct. App. 1993)). 
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Defendants’ website is protected speech if and only if the audience that the website targets 

is ‘significantly interested’ in the proceeding.  

According to the Defendants, the website’s stated goal is to “invite Howard Shapiro’s 

known victims to appear in court along with other caretakers, neighbors, acquaintances and 

relatives you’ve threatened.”30 This does not cloak the contents of the website with the 

protections afforded speech under Nevada’s anti-SLAPP statute. Even taking their word for it, 

and if the stated purpose of the website is taken at face value (which is a stretch), Defendants 

fail to explain how Howard Shapiro’s purported “victims” are “significantly interested” in the 

conservatorship proceeding.  

They do not because they cannot. Presumably, Defendants contend that the 

“significant interest” referred to in the Jacobs case is a general interest in the operation of the 

courts. However, this construction would necessarily swallow the rule: that is, there would be 

no instance where the public at large would not be significantly interested in a matter under 

consideration by a judicial body because everything that happens in the courts is of interest to 

the public. This would render the “significant interest” proscription to the general rule hollow. 

Rather, “general interest” means an interest in the outcome of the litigation. Jacobs v. Adelson 

and Fink v. Oshins addressed this specifically. 

In Jacobs v. Adelson, Jacobs argued that the district court improperly applied the 

absolute privilege because the statements were made outside of the judicial proceedings to 

disinterested persons, including the media and the press, and were thus unrelated to the 

                                                 

 

 
30 Defendants motion, page 2, lines 14-16. 
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litigation. Jacobs argued that the press lacked any legal interest in the outcome of the 

underlying case and so had no functional ties to his claims or Adelson's defenses. Adelson, 

argued that the district court properly dismissed Jacobs' defamation claim because his 

statements31 were absolutely privileged since they were made during the course of the judicial 

proceeding and were directly related to the subject of the underlying lawsuit—Jacobs' claim 

for wrongful termination. Adelson also argued that statements made to the media should be 

included in the scope of Nevada's absolute privilege rule.  

The Nevada Supreme Court turned to the policy considerations underlying the 

litigation privilege to resolve the matter. Specifically, the Court stated that statements to the 

media (which was the target audience) "do little, if anything, to promote the truth finding 

process in a judicial proceeding . . . . [They] do not generally encourage open and honest 

discussion between the parties and their counsel in order to resolve disputes; indeed, such 

statements often do just the opposite."32 Furthermore, the Court considered whether allowing 

such defamation claims would hinder investigations or the detailing of claims.33 Since 

statements to the press do very little to promote the truth finding process, do not encourage 

                                                 

 
31 Sheldon Adelson sent an email to the Wall Street Journal stating, “While I have largely 
stayed silent on the matter to this point, the recycling of his allegations must be addressed . . 
.We have a substantial list of reasons why Steve Jacobs was fired for cause and interestingly 
he has not refuted a single one of them. Instead, he has attempted to explain his termination 
by using outright lies and fabrications which seem to have their origins in delusion.” This 
statement led Jacobs to amend his complaint and add a cause of action for defamation per se. 
 
32 Jacobs v. Adelson, 325 P.3d 1282, 1286, 2014 Nev. LEXIS 53, *8, 38 I.E.R. Cas. (BNA) 
1690, 164 Lab. Cas. (CCH) P61,481, 98 Empl. Prac. Dec. (CCH) P45,087, 130 Nev. Adv. 
Rep. 44, 2014 WL 2451201 (Nev. May 30, 2014) 
 
33 Id. 
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settlement, indeed the opposite, and because allowing defamation claims in that context do 

not hinder the investigation or detailing of claims, the Nevada Supreme Court declined to 

extend the privilege in that context. 

Application of those underlying policy considerations to this case necessarily render a 

similar result: that is, that the litigation privilege should not be extended under these 

circumstances. The contents of the website do little if anything to promote the truth finding 

process (the net was cast too wide, the statements too outrageous, and the message was not 

focused and driven), it certainly does not promote settlement, and allowing the Shapiro’s 

claim does not, in fact did not, hinder the Defendants investigation into their claims or 

prohibit them from detailing those claims. Therefore, the litigation privilege must not be 

extended to the Defendants in this matter. 

Defendants may argue that the Jacobs case was limited to the “media context”. 

However, in Fink v. Oshins, the Nevada Supreme Court recognized that communications are 

not sufficiently related to judicial proceedings when they are made to someone without an 

interest in the outcome.34 Here, the stated targets of the Defendants website have no interest in 

the outcome of the litigation. In other words, though the public may arguably have a 

legitimate interest in the operation of its courts and the conduct of its officers, it does not have 

any interest in who has guardianship over Walter Shapiro. 

viii. The contents of the website at issue do not constitute communications 
made in direct connection with an issue of public interest. 
 

                                                 

 
34 Fink v. Oshins, 118 Nev. 428, 49 P.3d 640, 2002 Nev. LEXIS 64, 118 Nev. Adv. Rep. 45 
(Nev. July 17, 2002) 
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In Shapiro v. Welt, the Nevada Supreme Court adopted California's guiding principles, 

as enunciated in Piping Rock Partners, for determining whether an issue is of public interest 

under NRS 41.637(4).  Those principles are as follows:  

(1) "public interest" does not equate with mere curiosity;  
 

(2) a matter of public interest should be something of concern to a substantial 
number of people; a matter of concern to a speaker and a relatively small 
specific audience is not a matter of public interest;  

 
(3) there should be some degree of closeness between the challenged statements 

and the asserted public interest—the assertion of a broad and amorphous 
public interest is not sufficient;  

 
(4) the focus of the speaker's conduct should be the public interest rather than a 

mere effort to gather ammunition for another round of private controversy; 
and  

 
(5) a person cannot turn otherwise private information into a matter of public 

interest simply by communicating it to a large number of people.  
 
Shapiro v. Welt, 133 Nev. Adv. Rep. 6 (Nev. 2017). 

The focus here is whether the contents of the website, i.e., the allegations made against 

Howard Shapiro, are of public interest without regard to the target audience. The question 

necessarily turns on whether Howard Shapiro is of interest to the public. Recognizing that the 

factors delineated in the Shapiro foreclose a favorable result for the Defendants (Howard 

Shapiro and the underlying conservatorship proceeding was determined to be of no public 

interest by the Nevada Supreme Court – hence the outcome of the appeal in this matter), 

Defendants now seek to cast Howard Shapiro as a “public figure”. 

Defendants frame the question thusly: 

the core question under review by the New Jersey judicial body was whether 
Walter needed a conservator and, if so, whether Howard was qualified and 
suitable for that role.  The Welts’ website directly concerned Howard’s 
suitability and sought information from others that might reflect upon that 
topic.  NRS 41.637(3) protects that speech. 
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Defendants acknowledge that neither California nor Nevada courts have “expressly 

determined whether speech concerning the qualifications and suitability of a person who has 

petitioned for a conservator appointment concerns ‘an issue of public interest.’ California 

courts, according to Defendants, have weighed in on whether “being appointed a conservator 

makes a person a public official, subject to public scrutiny.” Defendants then launch into a 

lengthy discussion on California courts’ view on the subject.  

 The problem is that when the website was published, Howard Shapiro was not 

appointed a conservator. Rather, the matter was still under consideration. Therefore, the cases 

cited by Defendants in support of their contention that “[i]nvoking sovereign powers is an 

issue of public interest” are distinguished in a material way from the facts of this case and 

inapplicable. What remains is Shapiro v. Welt, a case that is very much on point. 

Application of the Shapiro factors to this case yield a single result: that the 

conservatorship proceeding in New Jersey and Howard Shapiro’s involvement in that 

proceeding is of no interest to the public. First, since the public has no significant interest in 

the outcome of the litigation, the proceedings are necessarily a “mere curiosity”. Second, by 

their very own description of the purpose and intent of the website and its contents, i.e., 

reaching out to Howard Shapiro’s “victims’, Defendants necessarily limit the target audience 

to a very few people; indeed, the communication is limited to “a small specific audience” – 

hardly the “substantial number” envisaged in the Shapiro case.  Third, since there is no public 

interest, there can be no degree of closeness between the statements and the public interest. 

Fourth, the focus of the Welts’ statements, by their own admission, is an effort to gather 

ammunition for a pending controversy, not the public interest, in violation of the fourth factor 
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contained in the Shapiro matter. The fifth factor involves the communication of private 

information to a large number of people. The statements at issue here fail this factor because 

the statements are not targeted at a large number of people. 

For the foregoing reasons, the statements contained in the Defendants website are not 

protected speech. 

A. Once The Burden Is Shifted To The Plaintiff, The Plaintiff Must Demonstrate 
With Prima Facie Evidence A Probability Of Prevailing On The Claim 
 
i. Introduction  
 
A prima facie case is a cause of action that is sufficiently established by a party's 

evidence to justify a verdict in his or her favor.35 The elements that must be satisfied by 

Plaintiff to overcome this burden are: 

1. Prima Facie Evidence 

2. Sufficient to make it probable that Plaintiffs will prevail on their claim 

In a motion to dismiss under NRCP 12(b)(5) or FRCP 12(b)(6), a plaintiff’s obligation 

to provide the “grounds” of his “entitle[ment] to relief” requires more than labels and 

conclusions, and a formulaic recitation of a cause of action’s elements will not do.36 Factual 

allegations must be enough to raise a right to relief above the speculative level on the 

assumption that all of the complaint’s allegations are true.37 Thus stating a claim which 

                                                 

 
35 See, e.g., Bell Atlantic Corp. v. Twombly, 550 U.S. 554 (2007); Swierkiewicz v. Sorema 
N.A., 534 U.S. 506 (2002); Hernandez v. New York, 500 US 352 (1991). 
 
36 Id. 
 
37 Id. 
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satisfies NRCP 8(a)(1)’s “plain statement” provision requires a complaint with enough factual 

matter to suggest the elements of a cause of action are satisfied.38 Once a claim has been 

stated adequately, it may be supported by showing any set of facts consistent with the 

allegations in the complaint.39 In Twombley, the United States Supreme Court characterized 

this as a “plausible grounds” standard.40 

NRS 41.660(4) demands sufficient evidence, on the face of the complaint, to justify a 

probability of success.41  The commonly understood meaning of the word “probable”, in the 

legal context, is that there is reasonable basis for belief.  Under NRS 41.660, that reasonable 

basis is found in the factual allegations pled in the complaint, on its face. This is distinguished 

from the “plausible grounds” standard in that NRS 41.660 demands some evidence while the 

former requires no evidence, only a naked statement that evidence exists, or is likely to exist, 

taken at face value. 

Though this can get complicated where the case presents a close call, here no such 

case exists.  Almost categorically, Plaintiffs have met their burden under either the “plausible 

grounds” standard enunciated in Twombley, or NRS 41.660’s “probability of success 

supported by sufficient evidence” standard. The following elaborates this point. 

                                                 

 
38 Bell Atlantic Corp. v. Twombly, 550 U.S. 554 (2007). 
 
39 Id. 
 
40 Id. 
 
41 The difference between the words plausible and probable is found in their root.  To say that 
something is probable is to cloth it with the appearance of truth while something is probable 
when it is credible, provable or demonstrable.  It is the difference between naked belief and a 
fact likely to be proven. 
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ii. Plaintiffs’ Defamation Claim 

The core of the Shapiros’ claims is defamation. Under Nevada law, the elements of a 

defamation claim are: 1) a false and defamatory statement by a defendant concerning the 

plaintiff; 2) an unprivileged publication of this statement to a third person; 3) fault of the 

defendant, amounting to at least negligence; and 4) actual or presumed damages.42 

Statements of opinion cannot be defamatory because there is no such thing as a false 

idea.43 To constitute any sort of actionable statement the material publicized must actually 

contain facts, as distinguished from opinions or conclusions.44 Whether the objectionable 

statements constitute fact or opinion is a matter of law.”45  

Here, the statements contained in the website at issue are not opinion. They are cast in 

the form of statements of fact, all of which are either blatant lies or embellishment. The 

malicious intent behind those statements is supported by the “extortion letter” attached to the 

Shapiros’ complaint. Though malice is supported by actual evidence, because the Shapiro’s 

are not public figures, as discussed supra, Plaintiffs need not allege and prove actual malice 

                                                 

 
42 Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 718, 57 P.3d 82, 90 (2003). 
 
43 Id. 
 
44 See Miller v. Jones, 114 Nev. 1291, 1296, 970 P.2d 571, 575 (1998) (recognizing the 
distinction between fact and opinion in defamation claims); Wellman v. Fox, 108 Nev. 83, 86, 
825 P.2d 208, 210 (1992) (recognizing the distinction between fact and opinion in libel 
claims); Partington v. Bugliosi, 56 F.3d 1147. 1156 (9th Cir. 1995) (distinguishing between 
statements of facts and personal conclusions or interpretations of those facts). 
 
45 Wellman, 108 Nev. At 87, 825 P.2d at 210. 
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with clear and convincing evidence.46 Therefore, the first prong of Plaintiffs’ defamation 

claim is satisfied, whether by utilizing the plausibility or plausibility standard discussed supra. 

The second prong is discussed in the first prong of the anti-SLAPP motion analysis. 

That is, the communication is not privileged because it is not a good faith communication 

made in furtherance of the right to petition in direct connection with a matter of public 

interest. Therefore, the second prong of the Plaintiffs’ defamation claim is satisfied. 

The third prong of Plaintiffs’ defamation claim is satisfied by reference to the 

outrageous nature of the false statement of facts made which allege acts of moral turpitude 

and felonious crimes that are abhorrent, such as elder abuse, and the “extortion letter” sent by 

Glen Welt, which reveals his true malicious intent. Thus, more than negligence exists: on its 

face the complaint demonstrates intentional, malicious conduct. 

Finally, damages are presumed in light of the outrageous nature of the statements 

made and the malicious intent behind them. Such conduct exposes Defendants to punitive 

damages, satisfying the final prong of the Plaintiffs’ defamation claim.  

Thus, Plaintiffs can show by clear and convincing evidence that their defamation 

claim has a high probability of success on the merits. All other claims and causes of action 

stem from the Shapiros’ defamation claim.  

Conclusion. 

For the foregoing reasons, Plaintiffs urge this court denying Defendants motion to 

dismiss and award the statutorily required attorney’s fees. In addition, Plaintiffs request this 

                                                 

 
46 Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 719 (2003); citing New York Times Co. v. 
Sullivan, 376 U.S. 254 (1964). 
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court sanction defendants in accordance with NRS 41.670 upon submission of a memorandum 

of fees and costs and further briefing on sanctions is submitted for this courts consideration 

DATED this 17th day of June, 2017. 

  
       
      /s/ Alex Ghibaudo 

___________________ 
      Alex Ghibaudo, Esq.  

Nevada Bar No. 10592 
703 S. 8th Street 
Las Vegas, NV 89101 
Tel:  (702) 385-2036 
Fax: (702) 924-6553 
E-mail: alex@alexglaw.com 

    Attorney for Plaintiffs 
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