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DISTRICT COURT

CLARK COUNTY, NEVADA

HOWARD SHAPIRO and JENNA SHAPIRO,

Plaintiffs,

vs.

GLEN WELT, RHODA WELT, LYNN WELT,
MICHELLE WELT, individuals;
CHECKSNET.COM, a corporation; DOES I
through X, and ROE CORPORATIONS I
through X, inclusive,

Defendants.

Case A-14-706566-C
Dept. 27

Glenn Welt, Rhoda Welt, Lynn Welt &
Michele Welt’s Supplemental Reply re
Renewed Motion to Dismiss

Since briefing was completed on this motion, the Supreme Court of Nevada issued an

opinion interpreting NRS 41.637. Given a change in controlling law, the Welts provide this

supplemental brief. The Supreme Court’s new opinion supports the Welts because it adopted at

least two of the Welts’ arguments concerning statutory construction of NRS 41.637.

DATED this 10th day of July, 2017.

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

/s/ Michael P. Lowry
MICHAEL P. LOWRY, ESQ.
Nevada Bar No. 10666
E-mail: Michael.Lowry@wilsonelser.com
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101-6014
Tel: 702.727.1400/Fax: 702.727.1401
Attorneys for Glenn Welt, Rhoda Welt,
Lynn Welt, and Michele Welt

Case Number: A-14-706566-C

Electronically Filed
7/10/2017 12:42 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS & AUTHORITIES

I. New binding authority interprets NRS 41.637.

On June 29, 2017 the Supreme Court of Nevada decided Delucchi v. Songer.1 The

decision primarily addressed whether the 2013 amendments to Nevada’s anti-SLAPP statutes

were prospective or retroactive in application. The Court determined some parts were

retroactive, however others were not. The retroactivity portion of the opinion has no application

here as the conduct at issue occurred in 2014, after the 2013 amendments took effect. Delucchi

did not discuss NRS 41.637(3) and (4), the two statutes the Welts argue protect their speech.

However, Delucchi also discussed how to determine whether the speech at issue qualifies

for protection under NRS 41.637. This analysis is directly relevant to the issues pending in the

Welts’ motion. Delucchi considered a case from the Supreme Court of California “involving an

interpretation of its own anti-SLAPP statute, which we have previously recognized as similar in

purpose and language to our anti-SLAPP statute.”2 City of Montebello v. Vasquez reversed a

ruling denying an anti-SLAPP motion because the communication did not implicate First

Amendment rights.3 The reversal was required because “[t]he Legislature did not limit the scope

of the anti-SLAPP statute to activity protected by the constitutional rights of

speech and petition.” Instead, “[t]he Legislature spelled out the kinds of activity it meant to

protect” in the statutes it passed.4 As a result “courts determining whether conduct is protected

under the anti-SLAPP statute look not to First Amendment law, but to the statutory definitions”

the Legislature provided.5 This avoided the problem of requiring courts “to wrestle with difficult

questions of constitutional law.”6 Vasquez summarized that the defendant establishes the speech

at issue is protected if that speech is “within one of the four categories … defining [the statutory]

phrase, ‘act in furtherance of a person’s right of petition or free speech under the United States or

California Constitution in connection with a public issue.”7

1 133 Nev. Adv. Op. 42 (2017).
2 Id. at 13 (quotations and citation omitted).
3 376 P.3d 624, 632 (Cal. 2016).
4 Id.
5 Id. at 633.
6 Id.
7 Id. (first alteration in original) (quoting Cal. Civ. Proc. Code § 425.16(e) (2016)).

Respondent's Appendix 000002
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Delucchi found Vasquez’s “rationale persuasive and consistent with our own anti-SLAPP

caselaw.”8 Delucchi stated in Nevada, “a defendant’s conduct constitutes ‘good faith

communication in furtherance of the right to petition or the right to free speech in direct

connection with an issue of public concern’ if it falls within one of the four categories

enumerated in NRS 41.637 and ‘is truthful or is made without knowledge of its falsehood.’”9

II. Delucchi supports the Welts’ arguments that their speech was protected.

The Welts’ briefing expressly argued the definition that the Supreme Court ultimately

adopted in Delucchi. If the speech that generated the lawsuit arises from at least one of the four

categories of speech NRS 41.637 defines, then it is protected. Delucchi conclusively invalidates

the Shapiros’ argument that the Welts’ speech was not “in good faith” based upon citations to

BLACK’S LAW DICTIONARY. Delucchi also defeats the Shapiros’s argument that the website was

not in furtherance of the right to free speech. Like California, the Nevada Legislature did not

condition protection upon whether the speech concerned a constitutional right. Nevada instead

specifically defined the speech it wished to protect.

Applying Delucchi, the Welts’ speech is protected by NRS 41.637(3) and (4). The

speech remains protected if it “is truthful or is made without knowledge of its falsehood.”10 The

Welts’ motion specifically provided the information they used to support those statements. The

Shapiros provided no evidence to the contrary, instead arguing without support that all

statements on the website “are either blatant lies or embellishment.”11 The Shapiros have

presented no evidence upon which the court could find the Welts’ speech was untruthful or made

with knowledge of its falsehood. Similarly, they provided no clear and convincing evidence of a

probability to prevailing on the merits, such as Delucchi evaluated.

III. Delucchi supports the Welts.

Delucchi adopted the same analytical framework the Welts urged here. Although it

ultimately concluded the plaintiffs there had presented sufficient evidence to defeat the anti-

8 133 Nev. Adv. Op. 42, at 15.
9 Id.
10 NRS 41.637.
11 Opposition at 22:13.
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SLAPP motion, it did so based upon extensive evidence that was provided to the district court.

That exact evidence is missing here. The Welts speech is within the definition of speech

protected by NRS 41.637(3) and (4). It is protected speech, meaning the Welts’ motion to

dismiss should be granted.

DATED this 10th day of July, 2017.
WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

/s/ Michael P. Lowry
MICHAEL P. LOWRY, ESQ.
Nevada Bar No. 10666
E-mail: Michael.Lowry@wilsonelser.com
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101-6014
Tel: 702.727.1400/Fax: 702.727.1401
Attorneys for Glenn Welt, Rhoda Welt,
Lynn Welt, and Michele Welt
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, I certify that I am an employee of Wilson Elser Moskowitz

Edelman & Dicker LLP, and that on July 10, 2017, I served Glenn Welt, Rhoda Welt, Lynn

Welt & Michele Welt’s Supplemental Reply re Renewed Motion to Dismiss as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

via electronic means by operation of the Court’s electronic filing system, upon
each party in this case who is registered as an electronic case filing user with the
Clerk;

Alex B. Ghibaudo, Esq.
Alex B. Ghibaudo, PC
703 S. 8th St.
Las Vegas, NV 89101
Tel: 702.778.1238
Attorney for Plaintiffs

BY: /s/ Naomi E. Sudranski
An Employee of
WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP
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MICHAEL P. LOWRY, ESQ.
Nevada Bar No. 10666
E-mail: Michael.Lowry@wilsonelser.com
WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101-6014
Tel: 702.727.1400/Fax: 702.727.1401
Attorneys for Glenn Welt, Rhoda Welt,
Lynn Welt, and Michele Welt

DISTRICT COURT

CLARK COUNTY, NEVADA

HOWARD SHAPIRO and JENNA SHAPIRO,

Plaintiffs,

vs.

GLEN WELT, RHODA WELT, LYNN WELT,
MICHELLE WELT, individuals;
CHECKSNET.COM, a corporation; DOES I
through X, and ROE CORPORATIONS I
through X, inclusive,

Defendants.

Case A-14-706566-C
Dept. 27

Notice of Entry of Order

Please take notice that a Second Amended Order Granting Glenn Welt, Rhoda Welt,

Lynn Welt & Michele Welt’s Renewed Motion to Dismiss was entered by the court on October

17, 2017. A copy is attached hereto.

DATED this 24th day of October, 2017.

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

/s/ Michael P. Lowry
MICHAEL P. LOWRY, ESQ.
Nevada Bar No. 10666
E-mail: Michael.Lowry@wilsonelser.com
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101-6014
Tel: 702.727.1400/Fax: 702.727.1401
Attorneys for Glenn Welt, Rhoda Welt,
Lynn Welt, and Michele Welt

Case Number: A-14-706566-C

Electronically Filed
10/24/2017 2:59 PM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, I certify that I am an employee of Wilson Elser Moskowitz

Edelman & Dicker LLP, and that on October 24, 2017, I served Notice of Entry of Order as

follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

via electronic means by operation of the Court’s electronic filing system, upon
each party in this case who is registered as an electronic case filing user with the
Clerk;

Alex B. Ghibaudo, Esq.
G Law
7720 Cimarron Rd., Suite 110B
Las Vegas, NV 89113
Tel: 702.778.1238
Attorney for Plaintiffs

BY: /s/ Michael P. Lowry
An Employee of
WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP
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