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THURSDAY, AUGUST 17, 2017; 9:16 A.M. 

* * * * * 

 THE COURT:  State versus Joseph Warren, C323608.  This might take a 

lit t le bit  of t ime but w e’ ll go ahead and do it .  Why don’ t you guys come 

forw ard. 

 MR. VILLANI:  And, Your Honor, I’m more than happy to cede t ime to 

other attorneys if  they’ re ready.  I know  this might -- 

 THE COURT:  That’s okay.  We’ ll go ahead and handle this one, so, 

appearances f irst. 

 MR. VILLANI:  Morning, Your Honor, Jake Villani on behalf of the State.  

 MS. THOMAS:  Good morning, Your Honor, JoNell Thomas and Melinda 

Simpkins on behalf of Mr. Warren. 

 THE COURT:  Great.  So, I’ve read everything.  There’s several issues 

here.  Let’s try to deal w ith them one at a t ime because some of the init ial 

issues might be disposit ive.   

  The f irst, I don’ t  need to hear any further argument , on the f irst 

issue Defendant argues that Judge Cadish -- w ell, f irst of all, this is an appeal 

from the just ice court determination that there w as insuff icient evidence to bind 

over the Defendant after the preliminary hearing on the theory that hearsay 

evidence is not admissible at  a preliminary hearing except for very limited 

instances.  The just ice court judge basically took the posit ion that the statute 

authorizing the admissibility of hearsay in those limited instances w as intended 

to curtail the other common law  and statutory exceptions to the hearsay rule.   

  Before I get to that issue, Defendant argues that Judge Cadish 

already resolved the issue presented here.  I don’ t  think that’s correct.  What 
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happened is after the preliminary hearing determination by Judge Bennett, I 

believe, the District Attorney sought an Information by aff idavit  and requested 

from Judge Cadish that that be granted.  Judge Cadish, according to the 

minutes that I review ed, Judge Cadish held that hearsay test imony by a 

detect ive is not sufficient under NRS 173.035 w hich is the statute authorizing 

Information by aff idavit .  But Judge Cadish did not rule that hearsay is 

inadmissible in a preliminary hearing and she did not interpret the statute that is 

at issue here.  At least not based on the minutes, w hich is statute NRS 

171.196(6).   

  So, I believe that it  w asn’ t  resolved.  It ’s not binding, anything that 

Judge Cadish said in connection w ith that proceeding, is not binding on the 

Court.  I don’ t  w ant hear argument on that.  

  The next issue is Defendant argues that the State has already 

agreed to dismiss this case.  And I looked at the transcript, Exhibit  B, to the 

answ ering brief at page 5.  It  does seem that Ms. Hojjat did represent to Judge 

Cadish -- 

 MR. VILLANI:  No, Judge Lippis, it  w as. 

 THE COURT:  Oh, Judge Lippis, okay, yes that w as a t ime at the hearing 

on w aiver of the preliminary hearing in front of Judge Lippis.  Attorney Hojjat 

said, quote, if  Judge Cadish does not allow  for an Information by aff idavit  to be 

f iled, w hich she didn’ t , then that case, referring to this case before me, w ill be 

dismissed.  And then Judge Cadish asked you, Mr. Villani, if  that w as correct 

and you agreed. 

 MR. VILLANI:  That’s correct. 

 THE COURT:  Is this moot now  before me? 
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 MR. VILLANI:  No.  And Your Honor, here’s the situation.  I’ve alw ays 

retained, and part of the negotiat ions was that I w ould retain, the right to 

appeal this decision.  That w as quite a convoluted statement of w hat the 

negotiat ions w ere because there w as a lot of if , then, ors along those lines.  I 

can say that w as a misstatement.  And the evidence that w as a misstatement, 

Your Honor, is that this case is not included in the GPA as a case to be 

dismissed. 

  Now , I w ill represent to Your Honor that after your ruling, if Your 

Honor does indeed rule in the State’s favor, I do have an agreement w ith the 

defense to go dow n and I w ill not proceed further w ith this case.  The reason -- 

 THE COURT:  Why does it  matter?  Why do I need to rule then?  It  seems 

-- 

 MR. VILLANI:  Well because the case is st ill act ive.  That is not part of his 

guilty plea agreement.  He hasn’ t  been sentenced on anything so if  he -- 

 THE COURT:  So he might try to w ithdraw  his plea -- 

 MR. VILLANI:  Correct. 

 THE COURT:  -- and then this could be relevant. 

 MR. VILLANI:  That is our concern. 

 THE COURT:  Alright.  So, I did see some indicia that the part ies intended 

for me to go ahead and make a ruling even though it  might become moot 

because on page 5 of that transcript Ms. Hojjat said, Judge Scott i’s ruling w ill 

not affect this.  And it ’s suggesting that she anticipated that I w as gonna go 

ahead and rule in any event and so they w anted my ruling on record because it 

might become -- it  might st ill be relevant under some circumstances.   

  So, let me hear the rest of your argument then w e’ ll hear from the 
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State on that. 

 MR. VILLANI:  Sure.  The only reason this isn’ t  included in the GPA is just 

that, is that w e had an agreement .  I was going to retain the right to appeal this 

decision and to get an actual district court ruling on w hether or not Judge 

Bennett-Haron’s order w as appropriate or w hether it  w as abuse of discret ion.   

 THE COURT:  So, if I could hear from the defense on that limited issue.  

 MS. THOMAS:  Your Honor, that is the definit ion of an advisory opinion.  

There has to be an actual case or controversy for this Court to have 

constitut ional jurisdict ion to hear this case.  The State has acknow ledged that 

no matter w hat you decide here it ’s dismissing these charges in this case 

against the Defendant.  If  they w ant to pursue this legal issue in another case 

w here there’s a live controversy then they should do it .   

  Certainly, there w as never any agreement in this case or in this 

transcript in the other case that if  Judge Cadish denied relief that the State 

w ould be able to go to this Court and get relief and that that -- I don’ t  even 

think that the part ies could st ipulate to that but they didn’ t  st ipulate to that.  

The Constitut ion demands a live case or controversy.  It ’s a jurisdict ional 

prerequisite.  I don’ t think the part ies can even st ipulate that aw ay.  The fact is 

no matter w hat you decide here, these charges are gone.  So w hat I -- 

 THE COURT:  Well, not necessarily.  The Defendant could alw ays -- so 

here’s w hat I’m gonna rule.  I think there is a live case or controversy that ’s 

pending.  It ’s the case that w as in front of  -- the just ice court case in front of 

Judge Bennett that has been appealed to me.  There is a live case or 

controversy in that case.  There has not been an order of dismissal by any 

judge.  In that case there’s not been a st ipulat ion for dismissal f iled or a 
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representat ion in that case by any of the part ies that that case is to be 

dismissed, so it ’s still a live case.  It ’s a valid case or controversy. 

  It ’s not a situation w here I’m rendering a mere advisory opinion 

because there is an actual act ive issue as to w hether the low er court judge 

erred.  And it ’s not entirely moot because the Defendant has not yet been 

sentenced.  There’s not a f inal judgment in the other case.  So, and he could 

st ill w ithdraw  -- he could st ill seek to w ithdraw  his plea. 

 MS. THOMAS:  He doesn’ t have any grounds to w ithdraw  his plea.   

 THE COURT:  Well, I don’ t  know , I’m not gonna address that.  So, I’m 

gonna move on.  I am going to resolve this.   

 MS. THOMAS:  Your Honor, I w ould respectfully request that w e delay 

these proceedings until after sentencing in the other case.  Our client has 

entered a guilty plea pursuant to negotiat ions.  Those are spelled out in the 

transcript.  If  the State disagreed w ith w hat they said and agreed to in open 

court this is not the w ay of backtracking on that.  The State, as off icers of the 

court, w ent to the just ice court, agreed to the representat ions of Ms. Hojjat .  

Our client entered into a negotiat ion w ith that promise that this case w ould be 

dismissed. 

 THE COURT:  Yea, but that w asn’ t before me.  So, and I don’ t  -- 

 MS. THOMAS:  But it  involved the State, it  involved the same Defendant .  

So I’m going to ask that you postpone ruling in this case until after sentencing 

in the other case. 

 THE COURT:  Yea, I’m gonna respectfully disagree w ith that.  I think I 

need to move forw ard and just resolve it  and then you guys can move forw ard 

in enforcing w hatever GPA you have in the other case; alright?   
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  So, let ’s get to the actual merits of the appeal.  The State appealed, 

so let ’s hear from the State f irst. 

 MR. VILLANI:  And, Your Honor, this all has to do w ith Judge Bennett -

Haron’s interpretat ion of 171.196(6).  This w as a legislat ive amendment that 

w as added back in, I think, it  w as the 2015 maybe 2016 legislat ive session 

that w as w ell publicized and w ell understood by all part ies to the extent that 

the just ice court, the defense attorneys dow n in just ice court , w ere sending a 

letter out.  All of the JFPs w eighed in on it , there w as a lot of lobbying going on 

on both sides.   

 THE COURT:  Right. 

 MR. VILLANI:  The init ial purpose of this bill w as to allow  all hearsay in 

just like other jurisdict ions do.  In other w ords, w e put our lead detect ive up 

there and he gives the breakdow n of all the interview s and w hat happened in 

the case and probable cause is decided based upon that.  The bill w ent back 

and forth and ult imately resulted in w hat you see before you as 171.196.  

  Judge Bennett -Haron’s interpretat ion of 171.196 basically read it  to 

the exclusion of all other statutes, w hich is not allow ed, and she also read it  to 

an absurd result , which is also not allow ed.  Basically she’s reading the statute 

to say that you can only introduce vict im hearsay of any kind, w hether it  be an 

exception or not an exception, in the case the defendant is charged w ith one of 

the three enumerated felonies under 171.196(a),  (b), and (c), w hich cannot 

stand under any analysis, Your Honor, w hether you read this statute on its face, 

w hether you read this statute under the legislat ive history.  It  can’ t  stand.  It ’s 

obviously referring to hearsay w ithout another exception, not all hearsay.   And 

that’s essentially our basis. 
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  And if  you read Judge Bennett -Haron’s order she acknow ledges -- 

 THE COURT:  I read the order. 

 MR. VILLANI:  She acknow ledges that w ithout this new  statutory 

language w e get up on probable cause.  She acknow ledges that the nurse’s 

statements fell under the statements for purposes of medical diagnosis or 

treatment.  She acknow ledges that the 911 call falls under either presence 

sense impression or excited utterance. 

 THE COURT:  Yea, I read all that.  In fact, she pretty much acknow ledged 

that absent 171.196(6) in her interpretat ion of that provision there w ould be 

probable cause.  She pretty much acknow ledged that.  

 MR. VILLANI:  Correct.  And that’s the crux of our argument, Your Honor.  

 THE COURT:  Alright, let me hear from Defense. 

 MS. THOMAS:  Your Honor, the State elected to go to the legislature and 

open the can of w orms regarding the hearsay issue and the legislature said, w e 

disagree w ith you, w e are not allow ing all hearsay.  And in fact, w e’ re going to 

amend the statute allow ing admissibility of evidence in circumstances involving 

statements from an alleged vict im to only allow  them in in these circumstances.  

That’s the -- 

 THE COURT:  Doesn’ t it  seem a lit t le bit  incongruent w ith public policy 

and logic to not allow  any hearsay at a preliminary hearing even though that 

hearsay w ould be allow ed at the trial court level? 

 MS. THOMAS:  No, Your Honor. 

 THE COURT:  I mean, isn’ t  that kind of, I mean, turning the w hole system 

upside dow n w here it ’s much harder to f ind probable cause to bind over than it  

w ould be to convict.   
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 MS. THOMAS:  Your Honor, f irst of all if  w e’ re gonna start looking at the 

NRS from the perspective of -- 

 THE COURT:  I got to consider public policy. 

 MS. THOMAS:  -- w hat do w e think public policy is good for w e can 

rew rite the w hole code.  That is not the standard of how  to evaluate a statute.  

We look f irst at the plain language of the statute, w hat does it  say?  That is the 

intent.  And the legislature certainly has the prerogative to say the threshold for 

admissibility of evidence at a preliminary hearing is so low  that if  the State can’ t 

get its act together enough to bring in a vict im to test ify then w hy w ould w e 

bound someone over to district court?  It ’s a very -- 

 THE COURT:  So, dying declarat ions, presence sense impression, 

admissions of the party; none of that’s gonna come in at preliminary hearing? 

 MS. THOMAS:  Statements f rom a vict im.  The statute is limited to 

statements from an alleged vict im. 

 THE COURT:  The 911 call? 

 MS. THOMAS:  That 911 call w as not authenticated.  There’s no name.  

There’s nothing in that call that t ies our client to that events.   

 THE COURT:  But you’ re saying even if it  w as authenticated a 911 call 

can never be used at a preliminary hearing to establish slight or marginal 

evidence, is your posit ion? 

 MS. THOMAS:  If  it  involves the statements of an alleged vict im it ’s not 

my posit ion it ’s the statute.   

 THE COURT:  Okay. 

 MS. THOMAS:  The statute says only if.  The State provides no 

alternative meaning in w rit ing that statute that makes any sense.  The fact that 
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they w ent up there asking for the rule then the legislature shut them dow n and 

said no, doesn’ t  justify their reading of the statute.  The statute says only if .  It  

means only if . 

 THE COURT:  Well, it  does use the language only if .   

  Alright, Mr. Villani, how  do you get around the only if  language? 

 MR. VILLANI:  Just brief ly, Your Honor.  You kind of hit  it  on the head 

there; dying declarat ion, right?  So somebody is murdered.  Their last w ords out 

of their mouth are Joe Smith murdered me and it ’s the defense’s posit ion that 

there’s no w ay that comes in.  So, all murders under those circumst ances 

w here there’s one other w itness w ho heard w ho did it ; done, w e can’ t  proceed 

on.  And that’s the absurdity of it . 

  The only if  refers to hearsay, just as it  states.  Hearsay w ith an 

exception is not noted in there.  It  doesn’ t  say hearsay even if  there is another 

exception, it  says hearsay.  And w hat they’ re asking you to do, again, is read 

the statute to the exclusion of 600 years of common law , case law  regarding 

hearsay, w hich can’ t  be done. 

 THE COURT:  So, I heard enough.  You got to look at the legislat ive 

history here because if  you look at the face of 171.196(6) in a vacuum it  does 

seem to support Defendant’s posit ion.  But you can’ t  look at it  in a vacuum you 

got to look at it  in the context of NRS Chapter 51 w hich sets forth numerous 

instances in w hich there are exceptions to the hearsay rule. 

  So, NRS Chapter 51 combined w ith NRS 171.196(6) creates a 

patent ambiguity.  The Court has to resolve that patent ambiguity.  To resolve 

that ambiguity I must look at avoiding an absurd or unreasonable result , I have 

to avoid -- I have to make a ruling that’s consistent w ith public policy, and I 
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have to look at the legislat ive history to try to determine what the part ies 

intended. 

  If  you look at the legislat ive history here, the goal of this statute 

w as ult imately to, at least a signif icant goal of the statute w as to reduce the 

t imes w hen the victims w ould have to face their accuser at the preliminary 

hearing w ithout violat ing the confrontation clause.  That was the underlying 

goal.  So the goal was to expand not to contract the instances in w hich hearsay 

w ould be allow ed in a preliminary hearing.  So know ing that, that ’s the goal.  

The most logical, reasonable and non-absurd w ay of reading 171.196(6) is to 

read it  as such: That hearsay evidence, and here I w ould interlineate that w ould 

not otherw ise be admissible under NRS Chapter 51, and then the rest of the 

language is consist ing of a statement made by the alleged vict im is only 

admissible if .  And then it  lists certain types of hearsay.   

  So w hat subpart 6 is attempting to do is add addit ional instances 

w here hearsay is admissible.  It ’s not intended to eliminate all instances in 

w hich hearsay can be used at a preliminary hearing.  I f ind that w ould be 

absurd, it ’s against public policy, it ’s inconsistent w ith the legislat ive history 

and the purpose of the bill. 

  So, I am f inding that under NRS 171.196(6) that provision did not 

bar the introduction of the hearsay in this part icular case; that w ould be the 

detect ive’s recounting of the vict im’s statement or the 911 call.  That evidence 

is admissible in a preliminary hearing.  Based thereon, I’m finding that there w as 

probable cause to bind over the Defendant and I’m overruling the just ice court ’s 

decision; alright? 

 MR. VILLANI:  So, this w ill be reversed and remanded to the just ice court, 
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Your Honor? 

 THE COURT:  Reversed and remanded, and the State is to prepare the 

order. 

 MR. VILLANI:  Thank you, Your Honor. 

 MS. THOMAS:  Your Honor, I’d ask for a stay, please.  As w e indicated 

earlier, tw o w eeks ago, w e do intend to f ile a w rit  w ith the Nevada Supreme 

Court.  I w ould like to also pursue this issue on a w rit  and respectfully request a 

stay of the Court ’s order. 

 THE COURT:  I’m gonna deny that.  I think given that you guys have 

w orked this out hopefully there seems like there’s no need for a stay in this 

case because you already have a GPA.  And unless something happens down 

the road if  there is a circumstance w here the Defendant needs to w ithdraw  his 

plea then there might be circumstances in w hich a stay is w arranted or needed.  

I don’ t  see any necessity for a stay.  I don’ t  see any prejudice to the defense in 

the Court not granting a stay at this t ime; okay? 

 MR. VILLANI:  Thank you, Your Honor. 

 THE COURT:  So, I’m denying that. 

[Proceedings concluded, 9:33 A.M.] 

* * * * * 
ATTEST:  I do hereby cert ify that I have truly and correct ly transcribed the 
audio/video proceedings in the above-entit led case to the best of my ability. 
 

             
                              _________________________ 
                               DALYNE EASLEY 
                                        Court Recorder 
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