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IN THE SUPREME COURT OF THE STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, JOINT
APPENDIX VOLUME III filed in Case No. 73971 does not contain the social

security number of any person.

Date: April 24, 2018.

/s/ Lisa Wiltshire Alstead
Lisa Wiltshire Alstead
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30(f)(2), all Participants in the case will be served and provided an electronic copy
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/s/ Kelsey R. Heller
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1||Jason D. Guinasso, Esq.
Nevada Bar No. 8478
2|| Reese Kintz Guinasso, LLC
190 W. Huffaker Lane
3|| Suite 402
Reno, NV 89511
4|| Attomey for Jody Yturbide

5 NEVADA DEPARTMENT OF ADMINISTRATION

6 BEFORE THE APPEALS OFFICER

In the Matter of the Claim No.: 14853E248257

8|| Industrial [nsurance Claim
Hearing No.:  1700074-JL

9
of Appeal No.: 1700698-LLW
10
Employer: CITY OF RENO
11|/ JODY YTURBIDE PO BOX 1900
9732 PYRAMID WAY, #368 RENQ, NV §9505
12|| SPARKS, 89441
TPA: CCMSI
13 PO BOX 20068

l RENQ, NV 89515-0068
14

15 JODY YTURBIDE’S
16 PRE-HEARING STATEMENT
17 Pursuant to the Notice of Appeal and Order to Appear, which set this matter to be

18/ heard on Monday, November 21, 2016 at 3:30 p.m., comes now Jason Guinasse, Esq. of
19|| REESE KINTZ GUINASSO, LLC, who will appear on behalf of the Claimant, Jody
20|| Yturbide, and hereby submits the following:
21| L STATEMENT OF ISSUES
ﬁi 22 A. Whether the Hearing Officer’s August 11, 2016, Decision and Order to

Rese Kine, 23| reverse and remand CCMSI’s July 1, 2016, determination offering PPD buyout options for
190 W MulTaker Ln
Suile 402

Reng. Ny 39511 24|/ Mrs. Yturbide’s 33% whole person impairment is supported by the evidence and Nevada

(775) B51-8746

25|/ law.
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1| 1L SHORT STATEMENT OF MRS. YTURBIDE’S POSITION

Mrs. Yturbide respectfully requests that the Appeals Officer AFFIRM the Hearing

0]

3|| Officer’s Decision and Order to reverse and remand CCMSI's July 1, 2016 determination,

4/]instructing them to comply with Nevada statutes and law.

5(|III.  PROCEDURAL HISTORY

6 The Claimant in this matter is Jody Yturbide (“Mrs. Yturbide”). The Employer in

71| this matter is the City of Reno (“City”). The Third-Party Administrator (“TPA™) in this

8| matter is CCMSI (*CCMSI™).

9 A. Hearing No. 1700074-JL

10 On July 1, 2016, CCMSI rendered a determination offering Mrs. Yturbide 18% of

11| her 33% whole person impairment.

12 On July 8, 2016, Mrs. Yturbide filed a Request for Hearing with the Hearings

13|| Division.

14 On July 13, 2016, the Hearing Officer set the hearing in this matter for Wednesday,

15| August 3, 2016 at 9:00 a.m., in Carson City, Nevada,

16 On August 11, 2016, the Hearing Officer rendered his Decision and Order,

171 specifically stating, “On July 1, 2016, the Insurer offered the Claimant @ 33% PPD award.

18(| The claimant was further advised that he was entitled to a one time lump sum payment of
191 18%, and the remaining 15% in monthly installments, the instant appeal. Having reviewed
20|| the submitted evidence and in consideration of the representations made al todqy’s hearing,
21| the Hearing Officer finds the Insurer errored in its 18% one time lump sum offering. As

E‘Eﬁ‘; 22| such, the Hearing Officer finds the Claimant is entitled to a one time lump sum offering of

o s 23| 25%, with the remaining 8% to be paid in monthly installments, pursuant to NAC 616C.498.

Guinasso

190 W HufTaker Ln
Sulte 402

Remo, NV 89511

Reo NV 51t 24| Therefore, the Insurer shall recalculate the 33% PPD award based on a lump sum offering

25|| of 25%, and upon completion, render a new determination with appeal rights accordingly.”

Page 2 of 7 ‘227
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Reese Kintz,
Guinasxo

190 W HulTaker Ln
Suile 402

Reno NV BRSH
(775) 8538736

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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B. Appeal No. 1700698-LLW

On September 12, 2016, the Appeal Officer set the foregoing matter for Monday,
November 21, 2016 at 3:30 p.m.

Also on September 12, 2016, the Appeals Officer granted the Insurer/Employer’s
Motion for Stay Pending Appeal.

IV. STATEMENT OF FACTS

On May 16, 2016, CCMSI issued a determination informing Mrs. Yturbide that she
had been scheduled for a Permanent Partial Disability evaluation with Dr. Katharina
Welborn as her industrial injury had reached maximum medical improvement. DE#1 at
Yturbide0001-3,

Also on May 16, 2016, CCMSI sent a letter to Dr. Welbom confirming the scheduled
appointment and attaching the complete medical file for her review. DE#1 at
Yturbide0004.

Dr. Welbom completed her report on June 19, 2016, awarding a 33% whole person
impairment for Mrs. Yturbide’s cervical injury. DE#1 at Yturbide0005-11.

Following the report, CCMSI issued their determination offering buyout options for
the 33% whole person impairment rating. However, they notified Mrs. Yturbide that she
would only be entitle.d to 18% in a lump sum due to a prior impairment award being
awarded to Mrs. Yturbide for 7% impairment. DE#1 at Yturbide0012-26.

On July 9, 2016, counsel for Mrs. Yturbide responded to CCMSI’s letter informing
them on their non-compliance with Nevada Revised Statutes and Nevada law. DE#I at
Y turbide0027-34.

1
i

1"
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Reese Kintz,
Guirassa
190 W HufTaker Ln
Suite 402
Reno, NV 89511
(175) 8516746
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V. LAW AND ARGUMENT

A CCMSP’s July 1, 2016 determination letter fails to follow the law in
regard to buyout options for PPD evaluations.

Since CCMSI apportioned 7% based on a past PPD award, they violated NRS

616C.490" and NAC 616C.490 (c)>. In this regard, such apportionment is only permissible

» 1. Exceptas atherwise provided in MRS 016t 175, every employee. in the emptoy of an emplover within the provisions of chigpte:
16A to 616D inclusive, 6 NRS, who s injured by an accident arising out of and in the course nf cmiployment is entifled to receive the
compensation provided for permanent partial disability. As used m this section, “disability” and “impairment of the whole person”™ are
equivalent teems

2. Within 30 dnys after receiving from a physisian or chiropmator a report indicating that the injured empiovee may have suffered a
permanent disability and is stable und ratable, the insurer shall schedule un sppointiment with the taing physicion or chiropractor selected
pursusnt to this subsection to determine the extent of the emplayee’s disability. Unless the insuser und the injured employes atherwise
agree (o g rating physician or chiropracior:

{a) The insorer shail select the rating physician or ehiropractor from the list of qualified rating physicians and chiropractors designated
by the Adiministrator, to detarmine the pereeniage of disability in aceordance with the American Medical Association™s Gudes fo 1he
Evaluation of Permanent Impaiwment as adopied and supplemented by the Division pursuant lo 25 b1aC TH

(&) Ruting physiciuns and chiropractors must be scl | im rotgtion from the list of qualified physiians and chitopractors designated
by the Administrator, according 1o their area of specializetion and the arder in which their names appear on the Jist uniess the next
physician or chitopractor is currently an enployee of the insurer making the selection, in which case 1he insurer musT select the physician
or chiropractor who is aext on the list and who is not currently an employvee of the insurer.

1 Ifan ipsuror comacts the rreating physician or chiropractar lo determine ~whether an injured employee has suflered a permanent
disability, the insurer shall defiver to the trenting physician or chiropractor that portion or a summary of that portion of the Ametican
Medical Association's Guides (o the Evaluation of Permanent Impairmen: as adopted by the Division pursuant to MRS 616C 110 that is
relevant to the type of injury incurred by the employce.

4. At the request of the insurer, the injured employee shall, betore an evaluntion by a rating physician or chiropractor is performed.
notify the insurer of:

(a) Any previous evaluntions performed to determine the extent alany of the emplovee’s disabilities; and

(b) Any previous injury. disease or condilion sustained by the employee which is refewnint 10 the evaluation performed pursuant (o this
section
= The notice must be on a form approved by the Administrator and provided to the injured employee by the insurer at the time of the

insurer’s request.

5. Unloss the regulations adopled pursuant to NRS e 1A 1 11 provide otherwise, a rating evaluation niist include an evaluation of the
loss of motion, sensation and strength of an injured employee 1T the ingury is of & type that might huve ceused such @ loss Except in the
case of claims accepted pursuant 1o MRS 616C. 150, no factors other than the degree of physical impairment of the whole person may he
considered in colculating the entitlement ro compensation for a permanent partial dJisability.

6. The rating physician or chiroprocior shall provide the insurer with his or her evaluation of the injured employee. After receiving
the evaluation, the insurer shall, within 14 days, provide the employee with a copy of (he evaluation and notify the employee:

(a) Ofthe compensation to which the employee is entitled pursuant to this section; or

(b) That the employee is not entitled to benefits for pcrmanent partinl disability.

7. Each | pereent of impairment of the whale person must e cumpensated by a momhly payment:

(2) OF0.5 percent of the claimant's average monthly wage for injuries sustained before July 1, 1981,

{b) OF0.6 percent of the claimant’s averoge manthly wage for injurics susinined on or after July 1, 1981, and before June 18, 1993,

(c) OF (.54 percent of the claimant’s avernge monthly wage for injuties sustained on or afler June 18. 1993, and before Jamiary |
2000: and

(d) OF 0,6 percent of the eluimant’'s averuge monthly wage for injuries sustained on or after January 1. 2000
= Compensation must commence on the date of the injury or the duy following the termination of temporary disability compensation, if
any, whichever is lnter, and must continue on & monthly basis for § years or until the claimant is 70 years of age, whichever is [ater

8. Compensation benefits may be paid snnually to elsimants who will be receiving Tess than $100 a month.

9 Where there is o previous disability, os the loss of one &ye, one hend, one foot. or any other previous permancnt disability. the
percentage of disability for a subsequent injury musi be delermineé by computing the percentage of the cntire disability and deducting
therefrom the percentage of the previous disability os it existed at the time of the subsequent injury.

10, The Division may ndopt schedules for rating permeneat disabilitics resulting from injuries sustaincd before July I, 1973. and
reasonable regulations to carry oul the provisions of this section.

I1. The increase in compensation and benefits effecied by the amendment of this section is not retroactive for accidents which
occurred befisre July 1, 1973

12, This seclion does not eatitle any person to double payments for the death of an employee and 4 continuation of payments for a
permanent pertial disability, or to a greater sum in the ageregale than if the injury had been futal.

[63:168:1067: A 1949, 659; 1953.292] — (NRS A 1959, 2041 1966, 46; 1967, 601, 19609, 475; 1971, 336. 1973, 331 1975 60d: 1972,
1006; 1979 1087, 1981, 1170, 1493, 1653; 983, 428, 1295: 1985 308, 3T4; 1987 _75: 1091, 493, 2423, 2424; (953, 738, 1871; 1993,

579, 2156. 1999 1 2001, 1898 2000 3038

T NAC 616CH90 ._\Fportionmemol']mpmmcnfs. {NRS 616A A, 616C 490)
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190 W HulYaker Ln

Sute 402
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when the impairment is identical to the current impairment and evaluation related thereto.
Here, Mrs. Yturbide received an evaluation under a different claim for a permmanent
disability related to carpal tunncl syndrome at 5% whole person impainment and tendonitis
at 2% whole person impairment. The current evaluation is for 2 disability related to injuries
to the cervical spine. Clearly. the ratings referenced herein are not identical impairments.
Therefore. Ms. Yturbide is entitled to take a lump sum of 25% and to receive 8% in
installments.

i

i

). Ifany permanent impairment from wiiich rn employee is sufTering following an accidental injury or the onset afan occuputional
discase is Jue in part to the injury or discase, and in part (o a preexisting or intervening injury, disease or condition, the rating physician or
chiropractor, except as otherwise provided in subsection 9, shull determine the portion of Lhe impairment which is reasonably attributable
1o the injury or occupational disease and the portion which is reasonably attribtable to the preexisling or intervening injury. disease or
condition. The injured cmployee may reseive compensstion for that portion of his or her impairment which is reasonably attributable to the
present industrial injury or cceuputinnal discase and may not receive compensation for that portion wiich is reasonably atiributable to the
preexisting or infervening injury. disense or condition. The injured employee is not entitled to receive compensation for his or her
impairment i the percentage of impusrment established for his or her preexisting ar intervening injury, disease or condition is equal to or
greater than the percentage of impairment estublished for the present industrial injury or occupational disease.

2. Excepl as otherwise provided in subsection 9, the rating of a penmanent partinl disability must be appurtioned if there is a
preexisting permanent impairment or inlervening injury. disease or condition, whether it resulled from an industrial or ronindustrial injury,
disease or condition.

3. A precise apportionment must be completed if 2 prior evaluation aof the percentage af impoirment is available and recorded for the
preexisting impaisment. The condition, organ or anntomical structure of the preexisting impuirment must be identicul with that suhject to
current evaluation. Sources of information upon which an apportionment may be based include, but arc not limited to:

1) Prior ratings of the insurer;

(b) Other ratings;

{c) Findings of the loss of range of mation:

{d) Information concerning previous surgeries; or

(e) For claims accepted pursuant to IviS 61#C |46, other medical or psychalogical records regacding the priar mental or behavioral
condition,

4. Ifa rating evaluation was completed in this State for a previous industrial injury or occupational disease involving a candition.
orgun or anotomical structurc that is identical to the condition, organ or anatomical struclur: being evaluated for the present industrial
injury or occupational discase. an apporti must he determined by subiracting the percentage of impairment established for the
previous industrial injury or occupational diseasc ffom the pescentage of impairment cstablished for the present indusirial injury o
occupational disese, regardless of the edition of the American Medical Assogiution’s Guides fo the Evalwation of Permanent Impuirment
used to determine the percentege of impairment for the previcus industrial injury or accupational disease.

5. Except as otherwise provided in subsection 6, if a rating evaluation was completed in another state for a previous injury or disease
involving a condition, organ ur anatomical siructure that is identical to the condition, organ or anptomical structure being evaluated tor the
present industrial injury or occapationnl discase, or if no previous rating evalugrion was performed, the percentage of impairment for the
previous injury or disease and the present industrial injury or occupational disease must be determined by using the Guride, as adopted by
reference pursuant to NAC 616002 The upportionment must be determined by subtracting the percentage of impairment established for
the previous injury or disease from the percentage of impairment established for the present industrial injury or occupationai disense.

6. If precise information is not available, and the rating physician or chiropractor is unable to determine nn apportionment using the
Guide 15 set forth in subsection 5, an apportionment may be allowed if at ieast 50 percent of the total present impuirment is due fo a
preexisting or intervening injury, disease or condition. The rating physician er chiropractor may base the apportionment uvpon X rays,
historica! records and diagnoses made by physicians ar chiropractors of records of trentment which confirm the prior impeirment.

7, If there are preexisting conditions, including, without fimitation, degenerative erthritis, rheumatoid variants, obesity, congenital
malformations or, for claims aceepted under ;RS 616 189, mentsl or behavioral disorders, the apportionment must be supported by
documentation concerning the scope and the nature of the impairment which existed befare the industrial injury or the anset of disease,

3. A rating physician or chiropractor shall always explain the underlying basis of the appartionment as specifically as possible by
citing peninent data in the health carc records or other records,

9, If no documentation exists pursuant to subsection 7 or 8, the impirment mey not be apportioned.

{Comm’r of Insurance & Industrial Comm'n. No. 41 § 9, cff. 5-13-82]—(NAC A by Dep't of Industrial Relatiens, 10-26-83; 6-23-86.
A by Div. of Industrial Insurance Regulation, 2-22-88; A by Div. of Industrial Relations by R009-97, 10-27-97; R105-00, 1-18-200!, eff,

3-1-2001; R108-09, 6-30-2010)
Page 5 of 7 ﬂ w
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i C. CONCLUSION

In accordance with the foregoing, Mrs. Yturbide respectfully requests that the

]

Appeals Officer AFFIRM the Hearing Officer’s Decision and Order to reverse and remand

LJ

4||CCMSI’s July 1, 2016 determination, instructing them to comply with Nevada statutes and

5||law.

6||VI. DOCUMENTARY EVIDENCE

7 Mrs. Yturbide will rely upon (1) one documentary exhibit, submitted herewith. Mrs.
8{| Yturbide reserves the right to rely on evidence submitted by the employer and insurer and to
9|{ submit additional rebuttal evidence, if necessary.

10]| VII. WITNESSES

11 Mrs. Yturbide does not plan on calling any witnesses at this time. However, Mrs.
121| Yturbide reserves the right to call the employer and insurer and any witnesses called by the
13|| employer and insurer or identified in their pre-hearing statement, and rebuttal witnesses.
14! Mirs. Yturbide also reserves the right to introduce rebuttal evidence and witnesses, if
15|| necessary.

16|| VIII. ESTIMATED TIME

17 Mrs. Yturbide submission of evidence, examination of witnesses, and closing
18|| argument will take approximately one half hour.

4t
19 DATED this jx‘; day of November, 2016.

20

21

; 22
=

Reese Kinz, 23

Quinasso

15¢ W HufTaker L

Suite 402

Reno, NV 89511

(775) 853-B746 24

25
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1 CERTIFICATE OF SERVICE

2 [ am a resident of the State of Nevada, over the age of eighteen years, and not a party

3!lto the within action. My business address is 190 W. Huffaker Lane, Suite 402, Reno,

4|| Nevada, 89511.

5 On November | s+ , 2016, I served the following:
6 JODY YTURBIDE’S
7 PRE-HEARING STATEMENT

8|| on the following in said cause as indicated below:

JODY YTURBIDE CCMSI

9732 PYRAMID WAY, NO. 368 P.0. BOX 20068

SPARKS, NV 89441 RENO, NV 89515-0068
(VIA U.S. MAIL) (VIA U.S. MAIL)

LISA WILTSHIRE ALSTEAD, ESQ. CITY OF RENO
MCDONALD CARANO WILSON ATTN: KELLY LEERMAN
100 W LIBERTY ST., 10" FLOOR PO BOX 1900

RENO, NV 89505 RENO, NV 89505

(VIA HAND DELIVERY) (VIA U.S. MAIL)
NEVADA DEPARTMENT OF ADMIN.
APPEALS DIVISION

1050 E WILLIAM ST, STE 450
CARSON CITY, NEVADA 89701

(VIA HAND DELIVERY)

11

12

13

14

15

17 1 declare under penalty of perjury that the foregoing is true and correct. Executed on

18|| November {52016, at Reno, Nevada. _
19 W

KATRINA A. TORRES

20

21

=3 »
Fincé

Reese Kinx, 23

Guinnsso

(90 W Hulfaker Ln

Suite 402

Reno, NV 89511

(?75) 8518746 24

25
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1 NEVADA DEPARTMENT OF ADMINISTRATION
BEFORE THE APPEALS OFFICER

2 e

' 1050 E. WILLI'AI\’IZI\%I}HTE 450 ?'ILED
3 CARSON CITY, 89701 SEP 1.2 2016
4| OEPT. OF ADMINISTRATION
) APPEALS OFFICER
6| In the Matter of the Contested ) ‘

Industrial Insurance Claim of: ; Claim No:  14853E248257

7

| % Hearing No: 1700074-JL
8

'i'l ) Appeal No:  1700698-LLW
9 1

JODY YTURBIDE, i

10|

' Claimant. )
11 )
12 ORDER
13 The Employer filed its Motion for Stay Pending Appeal on

14| September 8, 2017. After careful consideration, the Motion for Stay Pending
|
15| Appeal is GRANTED.

16|, IT IS SO ORDERED.

17 "

18 M V>Cr\-rﬂ
Loma L Ward

19“
20 ||

APPEALS OFFICER

21
22

24|
25
26
27

2 A33
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of

\
3 i Administration, Hearings Division, does hereby certify that on the date shown

4 |

28 |

below, a true and correct copy of the foregoing ORDER was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. William #450, Carson City, Nevada,

© to the following;

JODY YTURBIDE
9732 PYRAMID WAY #368
SPARKS, NV 86441

| JASON GUINASSO, ESQ
| REESE KINTZ GUINASSO, LLC

190 WEST HUFFAKER SUITE 402
RENO NV 89511

CITY OF RENO

ATTN: KELLY LEERMAN

] EAST FIRST ST 9th FLOOR
RENO, NV 89501

LISA M WILTSHIRE ALSTEAD ESQ
100 W LIBERTY ST 10TH FLOOR
RENO NV 89503

CCMSI
PO BOX 20068
RENO, NV 89515-0068

Dated this _| 4 H‘da_v of September, 2016.
Vi~

Kristi Fraser, Legal Secretary I
Employee of the State of Nevada

2 0‘?34
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NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER- - -~~~

k ok Ok kK

In the Matter of the Contested Claim No: 14853E248257
Industrial Insurance Claim

of Hearing No:  1700074-JL

Jody Yturbide,
Appeal No:

Claimant,

MOTION FOR STAY ORDER PENDING APPEAL

The City of Reno (“Employer”) respectfully moves the Appeals Officer for a stay order,
staying the effect of the Hearing Officer’s Decision and Order entered on August 11, 2016,
pending full hearing of this matter before the Appeals Officer. The grounds for this Motion are
{hat insurer Cannon Cochran Management Services, Inc.’s (“Insurer”) will be prejudiced if
required to comply with the Hearing Officer’s Decision and Order which mandates payment of
25% of the 33% permanent partial disabilily (“PPD”) evaluation in a lump sum in violation of
NRS 616C.495(1)(d) and NAC 616C.498.

This Motion is made and based upon the points and authorities attached hereto, the

Insurer’s Documentary Evidence (“IDE™) filed herein, and the pleadings and papers on file under

this claim.
— i

% Ao
DATED this day of September, 2016.
McDONALD CARANO WILSON LLP

el i e

TIMOTHY E. ROWE, ESQ.

LISA M. WILTSHIRE ALSTEAD, ESQ.
P. O. Box 2670

Reno, Nevada 89505-2670

Attorneys for the Employer

CITY OF RENO

S35
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POINTS AND AUTHORITIES

Employer submits the following points and authorities in support of its Motion for Stay

Order Pending Appeal.
L

ISSUE PRESENTED ON APPEAL

The issue in this case concerns Insurer’s offer to pay claimant Jody Yturbide (“Claimant”)
18% of the 33% PPD award in lump sum, with the remaining 15% of the award to be paid in
installments as required under NRS 616C.495(1) and NAC 616C.498. This determination was
based upon the Claimant’s receipt of prior lump sum awards amounting to 7% whole person
impairment from industrial injuries that occurred in 2008 and 2011. The Employer now appeals
and requests a stay of that decision.

1L
STATEMENT OF FACTS

The Claimant works as Public Safety Dispatcher in the Reno Emergency Communications
Division for Employer. On May 23, 2014, Claimant filed a claim for injuries to her right shoulder,
forearm, elbow, wrist, and fingers related to severe pain and numbness and loss of sensation in two
to three fingers with a date of injury of May 22, 2014. Claimant’s job entailed non-stop typing and
answering of phones.

Following treatment, physical therapy, and two surgeries for her right wrist/elbow strain
and cervical strain, Claimant was rated for her conditions. On June 19, 2016, the Claimant’s PPD
evaluation was performed by Dr. Katharina Welbom. Dr. Welborn recommended claim closure
with a 33% whole person impairment.

On July 1, 2016, Insurer issued a determination letter awarding 33% disability. The letter
also indicated that because Claimant has prior PPDs resulting in a total whole person impairment
of 7%, she is only entitled to an 18% lump sum payment on the claim with the remaining 15% to
be paid in installments. The Claimant appealed this determination.

The following is a summary of the PPD awards and lump sum calculation:

K3l
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PPD Awards:
Date of Injury PPD Award Lump Sum Installments Body Part

1/23/08 | 5% X . Right Wrist

111711 2% X Left Eibow
5122714 [33% X B3 Cervical

Lump Sum Calcuiation:

25% WPi | Award allowed under NAC 616C.498

-7 % WPI i Prior PPD Awards Accepted in Lump Sum

18% WPI Balance Available for Lump Sum Award

Balance of PPD Award for Installments:

[15% WPl B [ (Calculated as 33%WPI-18%WPD ]

On August 11, 2016, the Hearing Officer reversed and remanded the Insurer’s July 1, 2016
determination, determining that the Claimant is éntitled to a one time lump sum offering of 25%
with the remaining 8% to be paid in monthly installments. Employer now appeals and requests a
stay of that Decision and Order.

III.
ARGUMENT

A, Legal Standard for Granting a Stay Order.

Pursuant to NRS 616C.345, an aggrieved party may obtain a review of any decision of the
Hearing Officer by appealing to the Appeals Officer. Further, NRS 616C.345(5) also provides
that the Appeals Officer may stay the Hearing Officer decision after application “when
appropriate.”

Although the Nevada Rules of Civil Procedure (“NRCP”) are applicable to district courts,
their application and interpretation can assist in deciding procedural issues in administrative
hearings. (See NRCP 1). In Nyberg v. Nevada Industrial Comm'n, 100 Nev. 322, 683 P.2d
(1984), the Nevada Supreme Court indicated that the language of NRCP 1 does not limit the
application of the rules of civil procedure to solely district court proceedings. NRCP 62 is
substantially identical to Rule 62 of the Federal Rules of Civil Procedure. According to the

interpretation of the federal rule, an aggrieved party or agency is entitled to a stay of proceedings
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as a matter of right upon doing all acts necessary 10 perfect its appeal. Wright & Miller, Federal
Practice and Procedure, Vol. II, p.325, et. seq.; Moore's Federal Practice, Sec. 62.02; see also
American Mfrs. Mutual Ins. Co. v. American Broadcasting-Paramount Theaters, Inc., 87 S.Ct. 1,
3, 17 L.Ed.2d 37 (1966); Dewey v. Reynolds Metals Co., 304 F.Supp. 1116 (D.C. Mich. 1969);
Ivor B. Clark Co. v. Hogan, 296 F.Supp. 47 4009 (S.D. NY 1969).

In DIR v. Circus Circus, 101 Nev. 405, 411-412, 705 P.2d 645, 649 (1985), the Nevada
Supreme Court stated that the insurer’s proper procedure when aggrieved by a decision is to seek a
stay. Id at fn. 3. The determination that aggrieved parties are entitled to seek a stay has been
upheld throughout the most recent Nevada decisions. Ransier v. SIIS, 104 Nev. 742, 747, 766
P.2d 274 (1988).

Generally, the Nevada Supreme Court has recognized that a stay should be granted where
it can be shown that the appellant would suffer irreparable injury during the pendency of this
appeal if the stay is not granted. White Pine Power v. Public Svc. Comm'n, 76 Nev. 263, 252 P.2d
256 (1960). The Supreme Court discussed this requirement in Kress v. Corey, 65 Nev. 1, 189 P.2d

352 (1948):

As a rule a supersedes or stay should be granted . . . whenever it appears that
without it the object of the appeal or writ of error may be defeated, or that it is
reasonably necessary to protect appellant or plaintiff in error from irreparable or
serious injury in the case of a reversal, and it does not appear that appellee or
defendant in error will sustain irreparable or disproportionate injury in case of
affirmance . . . .

1d, 65 Nev. at 17.

As noted, a stay is proper when an appellant demonstrates it will incur irreparable harm.
This is established when the appellant demonstrates that it is likely to prevail on the merits of the
appeal and, if so, the appellant cannot be returned to its original position. Here, the Hearing
Officer failed to appropriately interpret NRS 616C.495, thereby ordering the Insurer to offer 25%
of the 33% PPD award in a lump sum. If required to comply with the decision by paying 25% of
the PPD award in lump sum prior to hearing on the merits of this case, Employer will be
substantially prejudiced and irreparably harmed due to its inability to recover amounts paid

pending the Appeals Officer hearing.

JA262




@
MCDONALD-CARANO-WILSON®

fam—y

2
3
4
5
¢]
7
8
9

@ @
B. The Hearing Officer Failed to Properly Interpret the Applicable Statutes.

NRS 616C.495(1)(d) states:

1. Except as otherwise provided in NRS 616C.380, an award for a
permanent partial disability may be paid in a lump sum under the
following conditions:

(d) Any claimant injured on or after July 1, 1995, may elect to
receive his or her compensation in a lump sum in accordance with
regulations adopted by the Administrator and approved by the
Governor. The Administrator shall adopt regulations for determining
the eligibility of such a claimant to receive all or any portion of his
or her compensation in a lump sum. Such regulations may include
the manner in which an award for a permanent partial disability may
be paid to such a claimant in installments. Notwithstanding the
provisions of NRS 233B.070, any regulation adopted pursuant to
this paragraph does not become effective unless it is first approved
by the Govemnor.

NAC 616C.498 states:

An employee injured on or after July 1, 1995, who incurs a
permanent partial disability that:

. Docs not exceed 25 percent may elect lo receive his
compensation in a lump sum.

2. Exceeds 25 percent may elect to receive his compensation in a
lump sum equal to the present value of an award for a disability of
25 percent. If the injured employee elects to receive compensation in
a lump sum pursuant to this subsection, the insurer shall pay in
installments to the injured employee that portion of the injured
employee’s disability in excess of 25 percent.

The Nevada Supreme Court has interpreted these provisions to allow no more than 25%
whole person impairment to be paid in a lump sum. Eads v. SIIS, 857 P.2d 13 (1993).

Here, the Claimant previously accepted lump sum PPD awards totaling 7%. The May 22,
2014 injury resulted in an additional 33% whole person impairment. The combination of
Claimant’s PPD awards results in whole person impairment greater than 25% afier adding the 33%
PPD award for her right wrist strain, right elbow strain, and cervical strain conditions, and the two
prior PPD awards. NAC 616C.498 limits payment of the lump sum to 25%. The balance must be
paid in installments. Although NAC 616C.498 clearly requires payment of installments for PPD

in excess of 25%, the Hearing Officer’s August 11, 2016 Decision and Order requires payment of
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25% of the 33% PPD award in a lump sum. It does so on the basis that NAC 616C.498 entitles a
Claimant to “a one time lump sum offering of 25%, with the remaining 8% to be paid in monthly
installments.” The Hearing Officer makes no reference to and does not address the Claimant’s two
prior PPD awards totaling 7% which were paid out in lump sums. The Hearing Officer then
concludes that the Insurer “shall recalculate the 33% PPD award based on a lump sum offering of
25%, and upon completion, render a new determination.”

The Hearing Officer’s analysis ignores NAC 616C.498. NAC 616C.498 limits payment of
the lump sum to 25%. Further, pursuant to the AMA Guides’ whole person approach to
impairment, there is a requirement that impairment from different regions be combined 1o |
determine whole person impairment. See AMA Guides, Fifth Ed., Section 1.3 and 1.4, pp. 9, 10.
The purpose of the statute is to insure that the most seriously injured claimants are compensated
over time and not left destitute after lump sum payments are exhausted. This purpose is applicable
here, where, Claimant’s total PPD awards exceed 25% and thus the balance must be paid over
time,

Therefore, as illustrated by the above charts, because Claimant had previously elected to
receive to PPD awards in a lump sum totaling 7%, the remaining amount allowed under statute
that can be awarded in lump sum is 18%. The balance of the current 33% PPD award, or 33%
WPI (total award) minus 18% WPI (remaining amount allowed to be paid by lump sum), results in
a 15% WPI balance remaining which must be paid in monthly installments. The fump sum and
installment payment information contained in Insurer’s July 1, 2016 PPD award letter were
propetly calculated pursuant to the applicable statutes. Nothing in the applicable statutes
references a “one time lump sum offering” as stated in the Decision and Order. Because whole
person impairment frequently is the consequence of multiple claims, there is no reason to believe
the legislature intended the provisions of NRS 616.495(1)(d) or NAC 616C.498 to apply to
impairment arising from one specific claim unless it was so stated. It was not. Accordingly,
Employer requests the Appeals Officer issue a stay of the Hearing Officer’s August 11, 2016

Decision and Order pending full hearing on the merits of this case.
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CONCLUSION

Employer respectfully requests the Appeals Officer issue an Order staying the Hearing

Officer’s August 11, 2016 Decision and Order requiring the payment of 25% of the 33% PPD

award in a lump sum,
25
DATED this 0 “day of September, 2016.
McDONALD CARANO WILSON LLP

Byﬁﬁﬁ. @Nﬁl i L\H‘I.{\L

TIMOTHY E. ROWE, ESQ.

LISA M. WILTSHIRE ALSTEAD, ESQ.
P. 0. Box 2670

Reno, Nevada 89505-2670

Attorneys for the Employer

CITY OF RENO
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CERTIFICATE OF SERVICE

1
2 Pursuant to NRCP 5(b), [ hereby certify that I am an employee of McDONALD CARANO
3 || WILSON LLP, and that on the on the S’ day of September, 2016, I served the preceding
4 || MOTION FOR STAY ORDER PENDING APPEAL by placing a true and correct copy thereof
5 || in a sealed envelope and serving said document via hand-delivery at Reno, Nevada, on the
6 || following parties at the addresses referenced below:
7
Jason Guinasso, Esq.
8 Reese Kintz Guinasso, LLC
9 190 West Huffaker, Suite 402
Reno, NV 89511
10
= J
z 4 /...? -
9) b %Z} % ’ ﬁ"/
i-'-:]i : Lt {_‘Cﬁm—\_
5 Kathleen Morris
% .
S 2
Z £
8 ; 17
OZ 18
=
19
20
21
22
23
24
25
26
27
28
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JA266




In the Matter of the Contested
Industrial [nsurance Claim of:

JODY YTURBIDE,

@ &

BEFORE THE APPEALS OFFICER

FILED
SEP 12 2016

EPT. OF ADMINISTRATION
APPEALS OFFICER

Claim No: 14853E248257
Hearing No: ~ 1700074-JL
Appeal No: 1700698-LLW

Claimant.

. :

NOTICE OF APPEAL AND ORDER TO APPEAR

ALL PARTIES IN INTEREST ARE HEREBY NOTIFIED that a hearing will be held !
by the Appeals Officer, pursuant to NRS 616 and 617 on:

DATE: Monday, November 21, 2016

TIME: 3:30PM

PLACE: DEPT OF ADMINISTRATION, APPEALS OFFICE
1050 E. WILLIAMS STREET, SUITE 450
CARSON CITY, NV §9701

The INSURER shall comply with NAC 616C.300 for the provision of documents in the
Claimant’s lile relating to the matter on appeal.

ALL PARTIES shall comply with NAC 616C.297 for the filing and serving ol information to
be considered on appeal.

Pursuant to NRS 239B.030(d), any document/s filed with this agency musi have all social |
security numbers redacted or otherwise removed and an affirmation to this effect must be
attached. The documents otherwise may be rejected by the Hearings Division.

Pursuant to NRS 616C.282. any party failing to comply with NAC 616C.274-.336 shall be
subject 1o the Appeals Officer’s orders as are nceessary 10 direct the course of the Hearing.

Any party wishing to reschedule this hearing should consult with opposing counsel or parties,
and immediately make such a request to the Appeals Office in writing supported by an alfidavit.

The injured employee may be represented by a private attorney or seek assistance and advice
from the Nevada Attormey for Injured Workers.

IT 1S SO ORDERED. HD &

LORNA L WARD
APPEALS OFFICER

S
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NOTICE OF APPEAL AND REQUEST FOR HEARING BEFORE THE APPEALS OFFICER * -

ANY AGGRIEVED PARTY MAY APFEAL THIS DECISION BY FILING THIS NOTICE OF APPEAL-WITH-
THE APPEALS OFFICE WITHIN THIRTY (30) DAYS OF THE DATE OF THIS DECISION. IF YOU WISH -
TO APPEAL, PLEASE FILL OUT THIS FORM COMPLETELY AND MAIL TO:

APPEALS OFFICER
1050 East William Street, Suite 450
Carson City, Nevada 89701

Claim No: 14853E248257

Claimant: Jody Yturbide

Address: 9732 Pyramid Way #368
Sparks, NV 89441

Name & Address of Employer AT TIME OF INJURY: City of Reno
| East First Street, 9° Floor

Reno, NV 89501

Hearing No:  1700074-JL Decision Dated:  August 11,2016
WHO IS APPEALING? {Claimant __) (Employer X ) (Insurer__)
REASON FOR APPEALING:

Error of law in the Hearing Officer’s Decision and Order.

ATTACII A COPY OF YOUR HEARING OFFICER'S DECISION TO THIS REQUEST

Claimant Note:

You are entitled to have the Nevada Attorney for [njured Workers (NAIW) appointed to represent you
at no cost to you. The NAIW is not associated with the Employer’s Insurance Company of Nevada
(EICN). You may represent yourself or may retain a private attorney at your own expense.

Check one:

Appoint the Nevada Attorneys for Injurcd Workers (NAIW) at no cost to me.
I will represent myself.
I have retained the following attorney:

Employer Note:

Employers are not entitled to the services of NAIW. The Employer will be represented by:
McDonald Carano Wilson LLP

"

DATED: 'fsui;ﬁbday Septembyr, 2016.
\ ] ] ; B
! E\ {\‘\ (kao\ : '.1 .LD \' ilg}:_ﬁf-.l \’\@3&‘!’& . LL-‘\/\\
LISA WILTSHIRE ALSTEAD, ESQ. YRRV
ot 1WA

469269.1 g, g
2470

e
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing NOTICE OF APPEAL AND ORDER TO APPEAR was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Department of Administration,
Hearings Division, 1050 E. Williams Street, Carson City, Nevada, to the following:

JODY YTURBIDE

| 9732 PYRAMID WAY #368

SPARKS, NV 89441

JASON GUINASSQ, ESQ

REESE KINTZ GUINASSO, LLC
190 WEST HUFFAKER SUITE 402
RENO NV 89511

CITY OF RENO

ATTN: KELLY LEERMAN

| EAST FIRST ST 9th FLOOR
RENQO, NV 89501

LISA M WILTSHIRE ALSTEAD ESQ
100 W LIBERTY ST 10TH FLOOR
RENO NV 89505

CCMSI
PO BOX 20068

| RENO, NV 89515-0068

Dated this ! r)z.\}”tc‘lay of September, 2016.

o ¥ [L (L2
Kristi Fraser, Legal Secretary 11
Employee of the State of Nevada
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/S B . # 4
.V/ AUG 15 201 a STATE OF NEVADA 6

DEPARTMENT OF ADMINISTRATION

McDonald Cararo Wilson LLF HEARINGS DIVISION
In the matter of the Contested Hearing Number: 1700074-JL
Industrial Insurance Claim of: Claim Number: 14853E248257
JODY YTURBIDE CITY OF RENO
9732 PYRAMID WAY #368 ATTN: KELLY LEERMAN
SPARKS, NV 89441 1 EAST FIRST ST 9th FLOOR

RENQ, NV 89501
/

BEFORE THE HEARING OFFICER

The Claimant's request for Hearing was filed on July 8, 2016 and a Hearing
was scheduled for August 3, 2016. The Hearing was held on August 3, 2016,
in accordance with Chapters 616 and 617 of the Nevada Revised Statutes.

The Claimant was represented by her attorney, Jason Guinasso, by telephone
conference call. The Employer was not present. The Insurer was represented
by Lisa Wiltshire Alstead, Esquire, by telephone conference call. Claimant
appealed the Insurer's determination dated July 1, 2016. The issue before the
Hearing Officer is 33% permanent partial disability (PPD) award. At today’s
hearing, the Claimant’s counsel clarified that they were not contesting the 33%
PPD award, only the 18% lump sum offering.

DECISION AND ORDER

The determination of the Insurer is hereby REVERSED AND REMANDED.

On July 1, 2016, the Insurer offered the Claimant a 33% PPD award. The
Claimant was further advised that he was entitled to a one time lump sum
payment of 18%, and the remaining 15% in monthly installments, the instant
appeal. Having reviewed the submitted evidence and in consideration of the
representations made at today’s hearing, the Hearing Officer finds the Insurer
errored in its 18% one time lump sum offering. As such, the Hearing Officer
finds the Claimant is entitled to a cne time lump sum offering of 25%, with the
remaining 8% to be paid in monthly installments, pursuant to NAC 616C.498.
Therefore, the Insurer shall recalculate the 33% PPD award based on a lump
sum offering of 25%, and upon completion, render a new determination with
appeal rights accordingly.
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“In the Matter of the i‘: ested '
Industrial Insurance Claim of JODY YTURBIDE
Hearing Number: 1700074-JL
Page two

NAC 616C.490(3){4) provides that a precise apportionment must be
completed if a prior evaluation of the percentage of impairment is available and
recorded for the preexisting impairment. The condition, organ or anatomical
structure of the preexisting impairment must be identical with that subject to
current evaluation. If a rating evaluation was completed in this State for a
previous industrial injury or occupational disease involving a condition, organ
or anatomical structure that is identical to the condition, organ or anatomical
structure being evaluated for the present industrial injury or occupational
disease, an apportionment must be determined by subtracting the percentage
of impairment established for the previous industrial injury or occupational
disease from the percentage of impairment established for the present
industrial injury or occupational disease, regardless of the edition of the
American Medical Association’s Guides to the Evaluation of Permanent
Impairment used to determine the percentage of impairment for the previous
industrial injury or occupational disease.

NRS 616C.495(1)(a)(c) provides authority for lump sum payments of Permanent
Partial Disability awards. If the injury was incurred on or after July 1, 1981, and
before July 1, 1995, the injured employee may elect to receive compensation in a
lump sum equal to a present value of an award of 30 percent disability. If the
injury was incurred after July 1, 1973, and prior to July 1, 1981, the maximum
limit for lump sum compensation shall not exceed 12 percent disability. That
portion of the award amount in excess of these limits shall be paid in
installments.

NAC 616C.498 provides that an employee injured on or after July 1, 1995,
who incurs a permanent partial disability that does not exceed 25 percent may
elect to receive compensation in a lump sum. If it exceeds 25, percent, the
injured employee may elect to receive compensation in a lump sum equal to the
present value of an award for a disability of 25 percent. If the injured employee
elects to receive compemnsation in a lump sum pursuant to this subsection, the
insurer shall pay in installments to the injured employee that portion of the
injured employee’s disability in excess of 25 percent.

APPEAL RIGHTS

Pursuant to NRS 616C.345(1), should any party desire to appeal this final
Decision and Order of the Hearing Officer, a request for appeal must be filed
with the Appeals Officer within thirty (30) days of the date of the decision by
the Hearing Otfficer.

el
1 —

/

ITIS éi(_) Om?this 11th day of August, 20&.

A - -

Jatén Luis, Hearing Officer ( 2 J
AU i
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0 CERTIFICATE OF MAILINS

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and correct copy of the foregoing DECISION AND ORDER was
deposited into the State of Nevada Interdepartmental mail system, OR with
the State of Nevada mail system for mailing via United States Postal Service,
OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. Williams Street, Suite 400, Carson
City, Nevada, to the following:

JODY YTURBIDE
9732 PYRAMID WAY #368
SPARKS, NV 89441

JASON GUINASSO, ESQ

REESE KINTZ GUINASSQO, LLC
190 WEST HUFFAKER SUITE 402
RENO NV 89511

CITY OF RENO

ATTN: KELLY LEERMAN

1 EAST FIRST ST 9th FLOOR
RENO, NV 89501

LISA M WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO WILSON
100 W LIBERTY ST 10TH FLOOR
RENO NV 89501

CCMSI
PO BOX 20068
RENQ, NV 89515-0068

DIR

WORKERS COMP SECTION
INTERDEPARTMENTAL MAIL
400 W KING ST

CARSON CITY NV

Dated this 11th day of August, 2016.

/Susan Smock /
Employee of the State of Nevada
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6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF WASHOE

8 * * * * *x

2| CITY OF RENO,
10 Petitioner,

11 vs.

12| JODY YTURBIDE, and the NEVADA
DEPARTMENT OF ADMINISTRATION
13| APPEALS OFFICER, o

14 Respondents.
/

15
ORIGINAL
le
17
18 SUPPLEMENTAL RECORD
19
20
21
22
23
24
25
26
27

28
APPEALS OFFICE
1050 E. WILLIAM :ﬂso
CARSON CITY NV asﬁan
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1| CASE NO. CV17-00065

2| DEPT NO. 7

4 ]

5]

si IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7‘ IN AND FOR THE COUNTY OF WASHOE

8 * ok ok ok ok

9| CITY OF RENO,
10 Petitioner,

11 Vs,

12 || JODY YTURBIDE, and the NEVADA
DEPARTMENT OF ADMINISTRATION

13” APPEALS OFFICER,

l4i Respondents.

15“ I

1lc | AFFIRMATION

17? Pursuant to NRS 239B.030

The undersigned does hereby affirm that the following
18, document DOES NOT contain the social security number of any
person:

I . Record on Appeal

21| APPEALS OFFICER

8
22 s 0
CQFmﬂcklﬁlafzg__

LORNA L. WARD

23

24 |

25|

26

27F
I
APPEALS OFFICE‘ZB
1050 E. WILLIAM H?.SD

CARSON CITY NV a9r1n

|
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BRIAN SANDOVAL . . STATE OF NEVADA .' PAYRICK CATES

Governor Director

\ BRYAN A, NIX
» #EN Senior Appeals Officer

DEPARTMENT OF ADMINISTRATION
APPEALS OFFICE
1050 E. William Street
Suite 450
Carson City, Nevada 89701-3102
(775) 687-8420 o Fax (775) 687-8421

March 2, 2017

SECOND JUDICIAL DISTRICT COURT
75 COURT ST
RENQ NV 89501

RE: JODY YTURBIDE, 1700698-LLW,
Second Judicial District Court Matter
Case No. CV17-00065, Dept. 7

Dear Clerk:

Enclosed is the Supplemental Record in the above
matter. Please incorporate the Supplemental Record into the
established record, which was transmitted to you on February 15,
2017. Also, please return a file-stamped copy of the cover sheet
in the self-addressed envelope.

Thank you for your assistance.

Sincerely,
£l

i.'J | Y g "}
I L W
fat? {

Kristi'ﬁréser
Secretary to the Appeals
Officer

Enclosures

cc: Lisa Wiltshire Alstead, Esg.
Jason Guinasso, Esq.
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CASE NO. (CV17-00065

DEPT. NO. 7

CITY OF RENO V. JODY YTURBIDE, and the NEVADA DEPARTMENT OF
ADMINSITRATION, APPEALS OFFICE

INDEX
Item Description Page No.
Order, Appeals Officer Ward
{Filed 02/22/17) 001 - 002

Employer’s Notice of Non-Opposition,

Submitted by Lisa Wiltshire Alstead,

on behalf of Petitioner/Employer

(Filed 02/24/17) 003 - 0014

Jody Yturbide’s Motion for Clarification

Regarding February 10, 2017 Order,

Submitted by Jason Guinasso, Esg.,

On behalf of Respondent/Claimant

(Filed 02/17/17) 015 - 0018

oQo
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| NEVADA DEPARTMENT OF ADMINISTRATION
BEFORE THE APPEALS OITICER FILED
2
1050 E. WILLIAM, SUITE 450 cEp 2 2 207
3 CARSON CITY. NV 89701

TRATION
HIST RATION
0EPT O ALS OFFICER

4| APP
] |
6 | In the Matter of the Contested ) '
I Industrial Insurance Claim of: ) Claim No:  14853E248257 ‘
! | ; Hearing No: 1700074-JL
Z ‘ i Appeal No:  1700698-LLW
H JODY YTURBIDE, ) |
ol Claimant. ]}
11 )
12 ORDER
13 The Claimant filed her February 17, 2017 Motion for Clarification of

14| February 10, 2017 Order. The Motion for Stay Pending Appeal was GRANTED.
151 The Insurer shall pay the PPD award as follows:  18% lump sum and 15% in

16| instaliments pending the appeal. _.
17 IT IS SO ORDERED.

19 i' ,ipg\mogp)oﬁp

i Lormna L Ward
APPEALS OFFICER
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of

' Administration, Hearings Division, does hereby certify that on the date shown

below, a true and correct copy of the foregeing ORDER was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. William #450, Carson City, Nevada,
to the following:

JODY YTURBIDE
9732 PYRAMID WAY #368
SPARKS, NV 89441

JASON GUINASSO, ESQ

REESE KINTZ GUINASSO, LLC
190 WEST HUFFAKER SUITE 402
RENO NV 89511

CITY OF RENO

ATTN: KELLY LEERMAN

| EAST FIRST ST 9th FLOOR
RENQ, NV 89501

! LISA M WILTSHIRE ALSTEAD ESQ

100 W LIBERTY ST 10TH FLOOR
RENO NV 89505

CCMSI
PO BOX 20068
RENO, NV 89515-0068

vl
Dated this /. ddy of February, 2017.
f o~ I_' Py
i fz
Kristi Fraser, Legal Secreta&_ﬁ
Employee of the State of Nevada
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NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

* % ¥ % ok
In the Matter of the Contested Claim No: 14853E248257

Industrial Insurance Claim
Hearing Neo:  1700074-JL.

of

Appeal No:  1700698-LLW
Jody Yrurbide,

Claimant.

EMPLOYER’S NOTICE OF NON-OPPOSITION

The CITY OF RENO (“Employer”) hereby submits this Notice of Non-Opposition to |
Claimant JODY YTURBIDE's (“Claimant”™) Motion [or Clarification Regarding February 10,
2017, Order (the “Motion™). Contrary to Claimant’s assertions in the Motion, the Employer has
not refused to pay the Claimant the uncontested portion of the PPD award. Rather, the Employer
agrees with the Claimant’s request in the Motion that the 18% lump sum amount (undisputed
amount) should be paid to Claimant. The remaining 7% lump sum amount (disputed amount)
should be paid installment payments until resolution of the Petition for Judicial Review. In fact,
insurer CCMSI (“Insurer’™) has alrcady sent Claimant a determination letter to this effect. See
Exhibit 1 atiachcd hereto. As such, Lmployer does not oppose the Motion, and agrees to pay the
33% PPD award with a lump sum payment of 18% and installment payments of the rermaining
15% (which includes installment payments of the 7% contested amount)'.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned docs hereby affirm that the preceding EMPLOYER’'S NOTICE OF

' Employer notes that interest is not addressed in the determination letter attached as Exhibit 1
because the Claimant is not entitled to interest under NRS 616C.335. Interest is not yet due under
NRS 616C.335 as a final determination has not yet been made and the Petition for Judicial Review

remains pending.
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NON-OPPOSITION filed in Nevada Department of Administration Hearing No. 1700720-JL
does not contain the social security number of any person.

DATED this 24th day of February 2017.
McDONALD CARANO WILSON LLP

[P \
;

DU \":'*.1 y ) .
B)': \"15‘5\$:] t \ '. ’.l--l'i., [ C\ 1"-{\.‘."'-3“' l" (\- J‘,

Timothy E. Rowe, Esq

Lisa M. Wiltshire Alstead, Esq.
P.O. Box 2670

Reno, NV 89505-2670
Atiorneys for City of Reno
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO
WILSON LLP, and that on the on the 24" day of February, 2017, 1 served the preceding
EMPLOYER'S NOTICE OF NON-OPPOSITION by placing a true and correct copy thereof in a
sealed envelope and requesting a runner from McDonald Cz;rano Wilson LLP to hand-deliver said

document to the following parties at the addresses listed below:

Appeals Officer

Departiment of Administration
1050 E. William Street, Suite 450
Carson City, Nevada 89701

A true and correct copy of the within document was also served via U.S. Mail at Reno,
Nevada, on the parties/address referenced below:

Jason Guinasso, Esq.

Reese Kintz Guinasso, LLC
190 West Huffaker, Suitc 402
Reno, NV 89511

Counsel jor Jody Yturbide

City of Reno

Atin: Kelly Leerman
| East First St, 9™ FL,
Reno, NV 89501

Lisa Jones

CCMSI

P.0O. Box 20068

Reno, NV 89515-0068

2

v

Micki Arguello

JA281




®) @)

EXHIBIT 1

EXHIBIT 1
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CcCCcCMST
February 24, 2017 PPDAWARD LETTER
Jody L Yturbide

9732 Pyramid Way #368
Sparks, NV 89441

RE: Claim No.: 14853E248257
Date of Injury: 5/22/2014
Employer: Cily of Reno

Dear Ms, Yturbide:

Pursuant to the Order granting the Motlon for Stay Order Pending Judicial Review dated February 10,
2017, a stay of the Deceruber 16, 2016 Appeals Officer Decision has been entered. As such, the
disputed lump sum amount of seven percent (7%) will be paid in installments until a final
determination is entered by the District Court on the pending Petition for Judicial Review.

You were awarded a total of seven (7%) percent for your prior PPD's, Pursuant te NRS 616C.495 you
and entitled to the entire thirty three (33%) percent in menthly installments in the amount of
$1,047,56 until you reach the age of seventy (70) for a total installments of $311,710.46; or you are
entitled to a lump surm payment up to eighteen {18%) percent in the amount of approximately
$81,605.45 and the remaining fifteen (15%) percent in monthly installments of $476.16 until you
reach the age of seventy (70) for a total installment payments of §137,384.32.

Your claim is closed for any further benefits except:

(a) Right to request reopening in accordance with the provisions of NRS 616C.390;
and
(b) Any counseling tralning or other vocational rehabilitation services, if applicable,

The following documents are enclosed.

Election of Method of Payment of Compensation, Form D-10a (revised 7/99)
.  Reaffirmation/retraction of Lump Sum Request, Formn D-11 (revised 7/99)
injured Employee's Right to Reopena Claim Which Has Been Closed/PPD Offset,
Form D-13 {revised 7/99)

Copy of PPD Rating Evaluation

Copy of PPD Award Calculation Worle Sheet, Form D-9a (revised 7/99)

e  Request for Hearing, Form D-12a (revised 7/99)

Please sign ane capy of the first two forms llsted above. The second set is for your records.

P.0. Box 20068

Reno, NV 89515-0068
775-324-3301 phone
775-324-9893 fax

001
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Page 2
Claim No.: 14853E248257

If you disagree with this decision, you have the right to file an appeal and mail it directly to the Hearing
Cfficer, Department of Administration, 1050 E. William Street, Ste.400, Carson City, NV 89710. [fyou
request does not reach the Hearing Officer within seventy (70) days from the date of this letter, you
may lase your right to appeal the decisfon.

If you have questions, please contact this office at (775) 324-3301x1029. Slncerely,

Claims Representative

Enclosuce

cc File, City of Reno, DIR,
Jason Guinasso, Esq,
Tim Rowe, Esq.

DO
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Injured Emaployee: Jody Yturbide .) Dute: 2/23/2017 .‘}

Claim No: 148531:248257 Date of Injurv: 5/22/2014
Eimployer: City of Reno Insurer: City of Reno

ELECTION OF METHOD OF PAYMENT OF COMPENSATION
{(Pursuant to NRS 616C.495)

NRS 616C.A95(2) provides
2. It theinured employee clects t ceeeive his payimeat for a permanent pagtid disability tn g Woip sam, all of Tis beaetus for compenaanon weomimae, s
fosves e the eose By soccepung he warees all o0 his rehirs seeeding rhe

receptance of chat payment consdtute 1 Aol seidement of sl fuctual and leygs
clatn, including the aght tw appeal from the Closure of the cadz ar the pereentage of his disability, encepn

() Fl nght to reopen lus elaim according o the proviioes of MRS 6160390, amd

) -\nv counseling, trnmg or other cebiabilitative services proviled by the msarer

Ihe injured employee must be advised in writing of the provisions af thiy s ;etiun when he demands his payiment ina lump som,and hos 20 das s alte
the smuading or personal delivery of this nouce within whieh o recrace or geaffirm his demand, before payieat imoy be made and Bix decnos beeomes final

[, Jody Yiurbide .
(Name) (Social Security Number)

have been advised that [ may elect to receive my permanent partial disability compensation on an installment basis or, it

eligible, and | so elect, on a lump sum basis.

Should | elect to receive my compensation on an installment basis, payments will begin on 2/1/2017 and terminate on
2/16/2041 and will be paid at the imonthly rate of $1,047.56 for a total nstalfment payment of $311,710,46.

If 1 elect to receive my eatitlement ol (18%) on a lump sum basis 1 will receive spproximately $81,605.45, and
additional monthly installments of $476.16 until you reach the age of seventy (70) (or a total monthly installments of
$137,384.32. This sum will vary depending on the date I elect to receive my lump sum payment. As provided by NRS
616C.495, if 1 elect to reeeive my payment for permanent partial disability in a fump sum. alt of my benefits for

compensalion terminate.

My acceptance of the lump sum payment coustitutes a final settlement ol all factual and legal issues in this case,
including but not limited to unresalved issues that are or could become the subject of pending litigation. By so
accepling, [ waive all of my rights regarding the claim, including, but not limited to, the right to appeal from the
closure of the case or the percentage of my disability, except:

(a) My right to request reopening in accordance with the provisions of NRS 616C.390; and

(b) Any counseling, training or other rehabilitation services provided by the insurer.

Further, I understand that I have twenty (20) days after this notice has been mailed or personally delivered to
me, within which to retract or reaffirm my request for 2 lump sum. I also understand thac Iwill not be paid a
lump sum until I have reaffirmed this election in writing. I also understand that any lumip sum 1 receive is
subject to an offsct based on any prior PPD payments { received before electing to accept a fump sum.

Check one to indicate method of payment desired and sign below

I. [ ]Onan installment basis as provided by NRS 616C.490. (33%)

2. [] A 18% lump sum of approximately $81,605.45 and 15% montily wstalfiments of 470. 0 wniT you reach fitage
of seventy (70) for a total installments of $137,384.32, as calculated pursuant to NRS 616C.495.

DATE: INJURED EMPLOYEE:

DATE: WITNESS:

* Insurer: Designate whether monthly or annual rale,
** Amount depends on actual effective date (date elecied).

oA
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' Injured Employee: Jody Yturbide .:) .)
Social Security No.:

Claim No.: 1485312248257

Emmployer: City of Reno

Date of Injury: 5/22/2014

REAFFIRMATION/RETRACTION OF LUMP SUM REQUIEST
(Pursuant to NRS 616C.495(2) and NAC 616C.499(1))

NAC 616C.499(1) provides: 1f an injured employee elects to receive his award for a permanent partial
disability in a lump sum, he must reaffirm his election within 20 days after receiving notification from the
insurer pursuant to subsecdon 2 of NRS 616C.495 before the Jump sum will be paid.

Please indicate whether you wish to reaffirm or retract your request for a lump sum payment by checking the

appropriate box below. Your decision as indicated on this form consdrtutes your final elecdon regarding the

lump sum payment.

RFailure to return this form or not checking one of the boxes may resulr in a delay in the processing of your

award.

Q I reaffirm the request for my lump sum payment. I understand that in doing so, T am waiving all of
my rights regarding the claim, except my right to request reopening and vocardonal
rehabilitadon.

U I retract the request for my lump sum payment.

Signature of Injured Employee Date

Witness Date

D-11 crevasy
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Claim No.. 14833E248257

INJURED EMPLOYEE'S RIGHT
TO REQPEN A CLAIM WHICH HAS BEEN CLOSED

Nevada Revised Statutes 616C.390 delines your right to reopen your worker's compensation claim afler it has
been deterrnined that all benefits have been paid and your claim has been closed.

An application to reopen a claim niust be in writing and accompanied by a certificate [rom a physician or
chiropractor showing a change in medical condition.

If you did not lose time from work as a result of your indusirial injury or occupational discase and you did not
receive a permanent partial disability award, you may not request reopening of your claim more than one (1)
year after the date on which your claim was closed.

Except as otherwise provided in NRS 616C.390(4), if the request for reopening is denied, the injured employce
shall not request reopening of the claim until at least one (1) year atter the date on which the firal determination
of an insurer {s issued.

Reopening of a claim is not effective, and thus no benefits or compensalion is available. before the date on
which an application for reopening is made unless goad cause is shown (NRS 616C.390(8)). If vour claim
closes under NRS 616C.235(2), then you may not reopen your claim (NRS 616C.390(6)).

PPD OFFSET

Nevada Revised Statues (NRS) 616C.405 prohibits an injured employce {rom receiving a permanent partial
disability (PPD) benefit at the same time you are receiving temporary total disability (TTD), temporary partial
disability (TPD), or permanent total disability (PTD).

Further, if you have received a PPD on a claim and you were paid the award in a lump sum, tuture TTD, TPD,
or P'I'D) you receive on the same claim must be reduced by a portion of the PPD lump sum; or, if you are
receiving installment payments for PPD, those payments will be suspended while TTD, TPD, or PTD is being

paid.

The rate at which the PPD offset is deducted is the same as the daily/monthly rate of the PPD award. Except for
minimum lump sum awards, for each day/month you rcceive TTD, TPD, or PTD on the claim, the
daily/monthly PPD rate is deducted based on the time period used to calculate the lump sum PPD award. (Sce
NRS 616C.440 for specific information regarding offsets to PTD)

Your PPD lump sum was computed through the day before your 70th* birthday. In ather words, the fump sum
represents permanent partial disability payments due you from the ¢ffective date of your initial PPD payment
until you turn 70* years old (unless otherwisc entitled to the minimum lump sum). Although you received just
one lump sum payment(s), this payment represents the present value of all your future PPD payinents.

* PPD awards are calculated using the maximum age cslablished by law which, depending on the date of the
injury or occupational disease, may be less than 70 years.

NOTE: This form is to be used by the Claims Agent when sending out permancnt partial disability awards or

whenever applicable. D13 e vem
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REQUEST FOR HEARING - CONTESTED CLAIM
(Pursuant to NAC 616C.274)

Dcpartment of Administration
Hearings Division

1050 E. William Street, Ste. 400
Carson Cily, NV §9701

(775) 687-8440

REPLY TO:

OR Department of Administration
Hearings Division

2200 S. Rancho Drive, Suite 210
Las Vegas, NV §9102

(702) 486-2525

Emplayee Information

FEiployec's Name and Address
Jody Yturbide |
9732 Pyramid Wy #368
Sparks, NV 89441

Employer Informatien

Lmployer’s Name and Address
CITY OF RENO
1 EAST FIRST STREET, ¢TH FLOOR
RENO, NV 89505

Employce's Telephone Number I Claim No. 14853E248257

e eEl=aT07 Date of Injury 05/22/201 4

Employer's Telephone Number

775-326-6637

Insurcr Information

Third-Party Administrator Information

{nsurer’s Name and Address

Third-Party Administrator's Name and Address
CCMSI
PO Box 20068
Reno, NV 89515

Tnsuree's Telephone Number

Third-Party Administrator's Tclephane Nuniber

775-324-3301

Do Not Complete or Mail This Form Unless You Disagree With the Insurer's Determination.

YOU MUST INCLUDE A COPY OF THE
BE SCHEDULED PURSUANT TQ NRS 616C.315.

Briefly explain the basis for this appeal:

DETERMINATION LETTER OR A HEARING WILL NOT

This request for hearing is filsd by, or on behalf of:

and is dated this ___ __dayof

The Injured Employee

The Employer

.20

Signature of Injured Employee/Employer

I_11_jui'ed Employce's/Employer's Rep. (Advisor)
D-122 e en
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' PERMANENT PAR'.‘j)ISABIL['I‘Y AWARD CALCULATK.}JRK SHEET

PERMANENT PARTIAL DISABILITY AWARD CALCULATION WORK SHEE]

Injured Cmployee lody Yiurbide DOR: 2171971 Sex Foiiale
552 0.0 1: 512272014 Claim & 11§336248257
* Averaze Monthly Wage: 85,820 76 ¢ Slate Aserape Wage: 3,200 70 Dnte of Raving & 1673016
Dare Avward Qifered: 672972016 Date Gvalualion Report Received 6212016
Hedy BpsseVenGonting =
Descnption: cervigul 3500 %
% Tolal: 3300 % B0
Taystad ey Catenlitiog
- .
A $5,290.70 0.0060 3300 %63 ) 1.047 56 Year ol Birth Last TTD
Manthly Wage Monthiv Rate v TPD, or DOI
1. $1,047.56 x 12 =3 12.570.72 1971 0la
tonthiv Rale Annual Rate L 0 3
C. $12.570.72 / 365.25 = § 34 42 2043 2021
Aaonusl Rate _ haily Kote )
(1) Lagt Oae TV o TPD paide Vizst Paveent Date 2017
(2) Time Covered by First Paynient («) 3/3072016 throngh (b)¥=-* 155142017
s asaseNQOl/dare of ¢laini ecopening or day aller last 1T/ 11D
3 First Payment $30.42 - $9.428.04 . $0.00 - $0.462 46
| Day(s) 9 Month(s) 0 Yearls)
{4y ‘Time Cavered by Annual Payinents: 2/1/2007 through 31,2041 - $301,697 28
3 Time Covered by Final Paviment: Te0dl through 21612041 e 24 Years
(5) ["inal Payment: $0.00 ‘ $350.72 C 553072
0 Month(s} 16 Duy(s)
seer Monthly X Annual Tatal of Installiment Puyments: = 531.710.40
Nt Lt Sumg Crdeulation
S%X 18,00 % BB X $5.200.70 Muonthly Wage from (A) nbove: $47.616.30
Minim Lump Sume Amount
1t Stenn Colentaties of Disabiling Vo T and lowlading 259 —
(Use form D-9b for disability greater 25%)
(] E ffective Date of Award (year. month following 2b) Per NAC 616C.502
(8) Date af Birth (year. monu)
19) Inyured Employee Age al Award FlTective Date = (7} minus (8) (3 cars. inonths)
(10) Monthly Rale From (B)
an Facter from Table for Prescul Value Xi =
(12) Insert Swm of (3), Add o sumof(11)only. -
(13) Sublatal of (J 1) plus (12): il
(14) Greater ol (13) full Lump Sum ar Mininwuim Lump Sum
(13) Minus any applicuble sward payments previowsly paid:
(16) Nel Amount Payable: “"_H_—'—.

* Usc the Avernge Monthly Wage or the State Average Wage. whicliever is lower. (I the average monthly wage {AMW) or TTD on
Lhis elain is subject to the frozen 1993 raie, recaledlate the ANW for PPD purposes
>+ Use .005 for injurics sustained betore 070178 ). Use .006 for injurics sustained afier 07/01/81, through 06/17/93 Use 0054 Tor
injuries sustained on or alter 06718793, Use .G06 for injuries sulained on or aler 171400
*#* Per NRS 616C.490(7), age ot which enttlement crases.
#=e¢ This must reMect the end of the imonth prior to clection of the funip sum payment. Recalculation may be requited to bring the
award (o preseni day value, 15(2)(b) is December date, use cauticn on line (4) to assure correct number of years, (1 subtracting
dales, add one ycar)
£444¢ Must puy manthly insiallinents if monthly entitlement is $100 or mare, vlay pay aniuul installment if monthly

entitlement is than $100 =
#9499 mse date of ¢laim reopening il TTIVTPL benefits were nol paid afier the claim was reopened (2)(a).

:\Q\ ) (‘}'l\-.l\i:mu:l Date '-’) .:.‘ ) -\ “E
g (L ECh gL ¢ Dnte: 2/ 2A

i] el C-.LVO’B-“ FEINE

PREPARED BY:
CIIECKED BY:

D-9aqrev 1£12)
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PERNVANENT I || Jlllﬁdnll.lﬁ' AWARD CALCULATION M OIK SHELT ‘i:

ROISARILITY OVER 23% DODY BASIS

see NHS 6100 4951 )iy

Iurid Eiiploy e Jeds Yiurside e
854 2ol

*Average Monthly Wage 7 * Srate Avcrage Wage

Date Award Offered: T Ui Bnshinen Hepon Reeened. :

-

S Funialy
INEIIIRDAT
29 00

Descnption: cepical 3500 Toal 3300 2 1N
- % 23% Lawnp Suin
Buolance tor installinent calewlalion: 18 %
Tl o | hg g - o
.
A 55.190.70 0.0u60 5 9wl =3 17616 Yo ol Binh Last 17T
Nlonthly Wags Monthly Rate Loy TTD. vz DO
1] 5476 16 x 12 E) 571392 157 1016
Monthly Rate Annual Rare - u . 3
C §5,71392 /36525 -5 1y 63 2041 2021
_ Aumadilae B BT -
Wi allrvert AT irian : o
Tensfer (1) throush 13) fram lopm D-9a 16 1) through (3 on funn D-%
i=) Last Due 17D or 1RD paid: J4:29430106 First Py anent Lacs, 202007
i Tiine Covered by First Payment (a) 13012016 Wraugh (byesse (32007
»=***=00l.date of cluim reopening or day afiee last TTDTID o
) Titst Poyinient: 5 3142 - s 942504 - S ~ s 9,062,496
[ Das(z) 9 Month(s) ] Ycar(s) -m
) Tune Covercd by Annual "avinents: hrough V3hi104d - S137.1 M 08
15} Time Covered by Final Paymem: rough TR ey, 24 Yearg
16} nal 1"ay'ment: 50.00 - §250.24 $250 M
O Nlah(s) 16 Day(s}
reeer Nomlily N Annaal Totat of Instaliment Poyinents . S137.385 22
141 siraugh {61 B }
Aing Lumn i Caleud T
tPasable gnly f preater than iotal of instaliment an fean D-%a)
16,00 BB X = 53.200 70 Monthly Wage from LA} abave:
2y ‘.‘I,P;ﬂrlln:n b qme
? N R N - 353740
Averzge Monthly Wage Nlonthly Rate
(from A above)
(71 ENeetive Dase of Award {ycar, month following 2b) s
(83 Dnic of Dirth {year, monih) 671
(9) Injured Employ ce Age al Aword Lifecine Darg (7) munus 18) (sears, manthi) b )
{10) Monthly Kote Fram (D) 557140 -
Iy Factor fromn Table for Present Value X 134 63 = 58165301
(12 Insert Swin of (3), - 564620
(13 Subtotal of [11) plus (12) S92.11547
[SEN) Mmus any opplicable award pagucnts previousty paid: < S10.51002
S81.605 4%

(45} Net Amount Pyable:

U e Averepe Mnnthly Wage o Ihe Stats Averaze Wars shiegivoes e lener Ik aanipe sl g LMW f ITE o0
Alns claim {s subject 1o the frozen 1993 rate, recnlculale the AMMW Jor PPD purposes
=% (3¢ 005 for injurizs sustained belore 07:01:81, Lise 006 for injuries sustaived after 0701781, theouph D471 7:93 Ui 0034 for
injurics nustained on or after 06/ 1IR3 Use 006 for inguries sulnined on ot afiey 171709,
**4 ey NRS 616C.490(7), age at whnch eotitheincni genses.
*¢=v Thix must reflecr tic end of the montl: prior to election af the lunp sum payment Recalculation may be required 1o bring die
oward 1o present dey valne. 17(2)(b) is December date. wse cantion an ling (4] 10 dasure corfeel wimber of years (1 subtraciing

daes, ndd oue year)
e*o et Mugtpay monthly instaliments iFwonbly eritleruent is 100 o more, May pay muuil installinentsfinomhly

entilleinent is than S100.
v==eovJse date af claim nupcniug W TTDTRD benefits were not paid afies the chiim was reopened (2)8)

5
PREPARED 3Y i -\ Date: Nop S -,\\_\-3\\\: )/}
CHECKED BY: L.{ 275 1] Date: p
2 o OO N
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Jason D. Guinasso, Esq.

Nevada Bar No. 8478 —
Reese Kintz Guinasso, LL.C Poo
190 W. Huffaker Lanc . :
Suite 402 )
Reno, NV 89511 <M
Attorney for Jody Yiurbide

NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

In the Matter of the Claim No.: 14853E248257

Industrial Insurance Claim
Hearing No.:  1700074-JL

of Appeal No.: 1700698-LLW
Employer: CITY OF RENO
JODY YTURBIDE PO BOX 1900
9732 PYRAMID WAY, #368 RENOQ, NV 89505

SPARKS, 89441
TPA: ceMsl

PO BOX 20068
'RENO, NV 89515-0068

JODY YTURBIDE’S

MOTION FOR CLARIFICATION REGARDING

FEBRUARY 10, 2017, ORDER

COMES NOW, Jody Yturbide (hereafter “Mrs. Yturbide”) by and through her
attorney, Jason Guinasso, Esq. of REESE KINTZ GUINASSO, LLC, and hereby submit
their Motion for Clarification Regarding February 10, 2017, Order.

On February 10, 2017, the Appeal Officer issued an Order granting the City of
Reno's Motion for Stay Pending Judicial Review. This motion is sceking clarification
regarding the scope of the stay order.

M

It
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Kevse Kinig,
Guinassa

190 W [ luiTaker Lt
Swiie d02

Reny, NV HDST)
17?5) 8518716

On TFebruary 10, 2017, the Appeals Officer entered an Order stating:

“The City of Reno filed its Motion for Stay Order Pending Judicial Review on
January 13.2017. The Claimant filed her Opposition on February 2, 2017. The City
of Rene filed its Reply on February 8, 2017.

This matter involves questions and conclusions of law only. [n addition, if the Stay
is not granted the underlying issue in the instant circumstances become moot.

After careful consideration. the Motion for Stay Pending Judicial Review is
GRANTED.

I'T IS SO ORDERED.”

The Order ol the Appeals Officer that is now stayced provides:

The Appeals Officer finds that CCMSI's July 1. 2016, determination to limit Mrs.

Yturbide's right to receive a lump sum of her 33% permanent partial disability

(*PPD™) award to 18% is not supported by the evidence or Nevada law and is hereby

REVERSED and REMANDED. Mrs. Yturbide shall be offered 25% of her 33%

permanent partial disability rating in lump sum and the remaining 8% in installments

in accordance with NRS 616C.495(d) and NAC 616C.498

In this case, the City has never disputed that it owes 33%. The contested issuc is
whether 7% ol the 33% owed Mrs. Yturbide should be paid in lump sum or installments
over a period of ycars. The City does not dispute that the benelils must be paid, only how
the benefits should be paid.  Therefore, at the very least, it would appear to Mrs. Yiurbide
that the City is required to pay the uncontested 18% in lump sum, while the contested 7% is
payed in installments pending the outcome of the appeal. It does not appear that the is
anything in the Appeals Officer’s orders that supports the City refusing to pay the
uncontested portion of the PPD award.  Nevertheless. the City has used this stay, as well as
the stay that was granted before the Appeal was heard the underlying appeal on the merits,
to refuse to pay the uncontested portion of the PPD.

Therefore, by this motion, Mrs. Yturbide is is requesting clarification regarding the

scope of the Appeals Officer’s stay order. Specifically, does the Appeals Officer's order

allow the City to continue to refluse to pay the uncontested portion of the PPD while

Olb
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1 || payment of the contested portion is being appeal? Or, does this Appeals Officer’s stay order
2|l only apply to the comes.ted portion of the PPD award. Turther, since the City has withheld
3|| payment of the entire PPD, is Ms. Yturbide entitled to interest on the uncontested portion of
4||the PPD or must she wait to receive interest on the contested and uncontc#ed portions of the
5|| PPD until final resolution of the Petition for Judicial Review?

6 Based on the forgoing unresolved questions left in the wake of the Appeals Officer’s
7|| February 10, 2017, Order, Mrs. Yturbide hereby respectfully seeks clarification regarding
8| the scope of the Order granting stay.

9 AFFIRMATION

10 The undersigned does hereby affirm that the foregoing document filed in this matter
11|| does not contain the social security number of any person.

12 DATED this {“1¥" day of February, 2017.

13 /7 /

14 C o f".-/w-'?"(/ ':u:,.l,_,/

Tason D. Giingsso, Esq. Q.
15 Attorney forJody Yturbide

16

17

=g
!‘” 22
RIKIC
Reuse Kimz,
Guinasso 23
190 W 1Huffoker Ln
Suite 402

Repo, NV #0511
(775) 4538746 24

25
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Reese Kinrz,
Guinasso 23
190 W Nuffaker [.n

Suire 402

Renn, NV 89511
(775)53-8796 24

25

CERTIFICATE OF SERVICE

I am a resident of the State of Nevada, over the age of eighteen ycars, and not a parly
to the within action. My business address is 190 W. Huffaker Lane, Suite 402, Reno,
Nevada, 89511.

On February _\:]_"YL_ 2017, 1 served the following:

JODY YTURBIDE’S
MOTION FOR CLARIFICATION REGARDING
FEBRUARY 10,2017, ORDER

on the [ollowing in said cause as indicated below:

[ JODY YTURBIDE CCMSI

9732 PYRAMID WAY, NO. 368 P.0. BOX 20068
SPARKS, NV 89441 RENO, NV 89515-0068
(VIA U.S. MAIL) (VIA U.S. MAIL)

LISA WILTSHIRE ALSTEAD, ESQ. CITY OF RENO
MCDONALD CARANO WILSON ATTN: KELLY LEERMAN
100 W LIBERTY ST., 10" FLOOR PO BOX 1900

RENO, NV 89505 RENO, NV 89505

(VIA HAND DELIVERY) - (VIA U.S. MAIL)
NEVADA DEPARTMENT OF ADMIN,
APPEALS DIVISION

1050 E WILLIAM ST, STE 450
CARSON CITY, NEVADA 89701

(VIA HAND DELIVERY)

I declare under penalty of perjury that the foregoing is true and correct. Executed on

February r]'*"' , 2017, at Reno, Nevada.

yre
KATRINA A. TORRES

Page 4 of 4 D\%
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CASE NO. CV17-00065

DEPT NO. 7

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* * * * %

CITY OF RENO,

Petitioner,

12|
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17

18

19

20

21

22

23

24 |

25
26

27

APFEALS OFFICEz 8
1050 E. WILLIAM #
CARSON CITY NV 99

vs.
JODY YTURBIDE, and the NEVADA
DEPARTMENT OF ADMINISTRATION
APPEALS OFFICER,

Respondents.

/

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the following
document DOES NOT contain the social security number of any
person:

i 1. Supplemental Record

APPEALS OFFICER

B, ]

ORNAZ I.. WARD
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BRIAN SANDOVAL STATE OF NEVADA PATRICK CATES
Governor Director

BRYAN A, NIX
Senior Appeals Officer

DEPARTMENT OF ADMINISTRATION
APPEALS OFFICE
1050 E. William Street
Suite 450
Carson City, Nevada 89701-3102
(775) 687-8420 « Fax (775) 687-8421

March 21, 2017

SECOND JUDICIAL DISTRICT COURT
75 COURT ST
RENO NV 89501

RE: JODY YTUREIDE, 1700698 -LLW
Second Judicial District Court Matter
Case No. CV17-00065, Dept. 7

Dear Clerk:

Enclosed is the supplemental in the above matter.
Please incorporate the supplemental into the established record,
which was transmitted to you on February 10, 2017. Also, please
return a file-stamped copy of the cover sheet in the self-
addressed envelope.

Thank you for your assistance.
Sincerely,

KI’&.&L‘}&/ )

Kristi Fraser
Secretary to the Appeals

Officer
/kE
Enclosures
ce: Lisa Wiltshire Alstead, Esq.
Jason Guinasso, Esg.
(NSKU HA 5 18 o S
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CASE NO. CV17-00065
DEPT. NO. 7

CITY OF RENO V. JODY YTURBIDE, and the NEVADA DEPARTMENT OF
ADMINISTRATION, APPEALS OFFICE

INDEX

Item Description Page No.

Stipulation Regarding Order on Motion

For Clarification, submitted by

Lisa Wiltshire Alstead, Esg., on

Behalf of Employer/Petitioner

(Filed 03/14/17) Qool - 0002

o000

JA298



11

12

13

19

20

21

22

23

24

25

26

27

28

@

NEVADA DEPARTMENT OF ADMlNISTRATION‘-

BEFORE THE APPEALS OFFICER i " = 7!
k ok ok ok ¥

In the Matter of the Contested Claim No:  14853F248257
Industrial Insurance Claim
Hearing No:  1700074-JL

of
Appeal No:  1700698-LLW

Jody Yturbide,

Claimant.

STIPULATION REGARDING ORDER ON MOTION FOR CLARIFICATION

The CITY OF RENO (“Employer™), its third party administrator CCMSI (“Insurer”), and
claimant JODY YTURBIDE (“Claimant”), by and through their undersigned counsel, hereby
stipulate and agree as follows:

L. This Stipulation is entered into by the parties to address certain issues that have
arisen with respect to the Appeals Officer’s Order entered on February 22, 2017. The Order
requires that the Insurer shall pay the 33% permanent partial disability (“PPD”) award as 18% in
lump sum form and the remaining 15% in installment payments pending the appeal.

2 The parties hereby agree that the 18% lump sum payment of the PPD a;avard shall
be made by Insurer to Claimant upon receipt of the executed election and reaffirmation paperwork
from Claimanl which were mailed to Claimant on February 24, 2017. The parties acknowledge
and agree that these documents are required to be returned to the Insurer before a lump sum
payment can be made pursuant to NAC 616C.499(1) and NRS 616C.495(2).

3. With respect to interest on the lump sum and installment amounts, the parties agree
that a dispute exists as to whether NRS 616C.335 requires the payment of interest. As such,
following entry of a final determination by the Second Judicial District Court for the State of
Nevada on the pending Petition for Judicial Review, Case No. CV17-0065, the Insurer shall issue
a new determination letter regarding interest on the PPD award which will have appeal rights.

4. The parties hereby agree and acknowledge that by signing the PPD election and

reaffirmation paperwork, Claimant does not waive the right to contest the interest owed on the

00/
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disputed and undisputed amounts of the PPD award and as ordered to be paid by the Appeals
Officer in the February 22, 2017 Order.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding STIPULATION REGARDING
ORDER ON MOTION FOR CLARIFICATION filed with the Nevada Department of

Administration does not contain the social security number of any person.

REESE KINTZ GUIN/

Mavern V> 2017
Date

By:

Blvd., Suite 301
Incline Village, Nevada 89451
Attorney jor Claimant

MCDONALD CARANO WILSON LLP

Byf"ﬁ’;xi‘sre\ \\)\\\\\\\ iQ N\ Qe | \i“ B .20r7

Timothy E. Rowe, [sq. Date
Lisa Wiltshire Alstead, Esq.

P.O. Box 2670

Reno, Nevada 89501

Altorneys for the Employer/Iinsurer

z 00
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FILED
Electronically
CV17-00065

2017-03-27 01:34:06 PM
Jacqueline Bryant

CODE: 2640 Clerk of the Court

MCDONALD CARANO

Timothy E. Rowe (SBN 1000)

Lisa Wiltshire Alstead (SBN 10470)
100 West Liberty Street, 10" Floor
Post Office Box 2670

Reno, Nevada 89505-2670
775-788-2000 (telephone)
775-788-2020 (facsimile)
trowe@medonaldcarano.com
lalstead@mcdonaldcarano.com

Attorneys for Petitioner
CITY OF RENO

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

k k kK&

CITY OF RENO,

Case No.: CV17-00065

Petitioner,
Dept. No.: 7

VS.

JODY YTURBIDE, and the NEVADA
DEPARTMENT OF ADMINISTRATION ‘
APPEALS OFFICER

Respondents, ‘

PETITIONER’S OPENING BRIEF

Transaction # 6018543 : tbritton

TIMOTHY E. ROWE

Nevada State Bar No. 1000

LISA WILTSHIRE ALSTEAD
Nevada State Bar No. 10470
McDonald Carano Wilson LLP
100 West Liberty Street, 10" Floor
Post Office Box 2670

Reno, Nevada 89505-2670

Attorneys for Petitioner
CITY OF RENO

JASON D. GUINASSO

Nevada State Bar No. §478
Reese Kintz Guinasso, LLC

190 W. Huffaker Lane, Suite 102
Reno, NV 89511

Attorneys for Respondent
JODY YTURBIDE
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DISCLOSURE STATEMENT

must be disclosed:

No disclosure is necessary as the City of Reno (“City”) is a governmental party.

possible disqualification or recusal.

Dated this 27" day of March, 2017.

By: /s/ Lisa M. Wiltshire Alstead

Pursuant to NRS 233B.133(5), NRAP 28, and NRAP 26.1, the undersigned counsel of

record certifies that the following are persons and entities as described in NRAP 26.1(a), and

These representations are made in order that the judges of this court may evaluate

Timothy E. Rowe

Lisa Wiltshire Alstead

100 W. Liberty Street, 10th Floor
P.O. Box 2670

Reno, NV 89505-2670

Attorneys for Petitioner
CITY OF RENO
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JURISDICTIONAL STATEMENT

1. Jurisdiction is conferred on the District Court pursuant to NRS 233B.130 and NRS
616C.370.

2. The Decision and Order of the Appeals Officer at issue in this proceeding was filed on
December 16, 2016. The Petition for Judicial Review was timely filed on January 13,2017.

3. The Petition for Judicial Review is an appeal f1:0m a final order.

ISSUES PRESENTED FOR REVIEW

1. Does the Appeals Officer Decision contain errors of law by: (a) failing to subtract
Claimant’s prior PPD awards, as required by NRS 616C.495(d) and NAC 616C.498, from the
25% cap on the amount of a PPD award that can be paid in lump sum form for the instant claim;
and (b) by limiting the 25% cap on Jump sum payments to the same claim or body part which is
contrary to the plain language of NRS 61 6C.495(d) and NAC 616C.498?

2. Is the Appeals Officer Decision concluding that the Claimant is entitled to have
25% of the 33% PPD award paid in a lump sum amount supported by the substantial evidence
where the record contains evidence that Claimant has received two prior PPD awards totaling

7%7?
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STATEMENT OF THE CASE

This matter involves a dispute as to whether the calculation of the lump sum payment
amount for Claimant’s 33% PPD award must subtract her prior PPD awards for different claims
or disabilitics to comply with the 25% statutory cap on fump sum payments. The Claimant
worked as a Public Safely Dispatcher in the Reno Emergency Communications Division for the
City. On May 23, 2014, Claimant filed a claim for injuries to her right shoulder, forearm, elbow,
wrist, and fingers related to severe pain and numbness and loss of sensation in two to three
fingers with a date of injury of May 22, 2014. Claimant’s job entailed non-stop typing and
answering of phones.

Following treatment, physical therapy, and two surgeries for her right wrist/elbow strain
and cervical strain, Claimant was rated for her conditions. On June 19, 2016, the Claimant’s PPD
evaluation was performed by Dr. Katharina Welborn. Dr. Welborn recommended claim closure
with a 33% whole person impairment related to the body part of cervical spine.

On July 1, 2016, insurer Cannon Cochran Management Services, Inc. (“Insurer”) issued a
determination letter awarding a 33% disability. The letter also indicated that because Claimant
has prior PPDs resulting in a total whole person impairment of 7%, she is only entitled to an 18%
lump sum payment on the claim with the remaining 15% to be paid in installments. The Claimant
appealed this determination. On August 11, 2016, the Hearing Officer reversed and remanded the
Insurer’s July 1, 2016 determination, determining that the Claimant is entitled to a one time lump
sum offering of 25% with the remaining 8% to be paid in monthly installments.

The City appealed the Hearing Officer Decision to a Department of Administration
Appeals Officer. On December 16, 2016, the Appeals Officer affirmed the Hearing Officer’s
Decision finding that the Claimant shall be offered 25% of her 33% PPD award in lump sum and
the remaining 8% in installments in accordance with NRS 616C.495(d) and NAC 616C.498.

However, these statutes do not include a limitation that the 25% cap on lump sum
payments applies to just one claim or the same body part. It was an error of law to read this
requirement into the statutes. Rather, because the applicable statutes do not include a requirement

that the cap applies to only a specific claim or same body part, it should apply to whole person

2
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impairment and previous PPD awards for other claims and separate body parts must be
considered in determining when the 25% lump sum payment cap has been reached. This is the
proper interpretation and consistent with the workers’ compensation statutory scheme as a whole,
including NRS 616C.495(e) which provides that previous PPD ratings must be combined when
determining benefits and NRS 616C.490(9) which provides that where there is a previous
permanent disability that percentage must be deducted when calculating the permanent disability
for a subsequent injury. As such, by failing to subtract from the 25% lump sum award Claimant’s
prior PPD awards totaling 7%, the Appeals Officer Decision is likewise unsupported by the

substantial evidence. For these reasons, the City seeks a reversal of the Appeals Officer Decision.
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STATEMENT OF FACTS

The Claimant worked as a Public Safety Dispatcher in the Reno Emergency
Communications Division for the City. (Exhibit 1 to Appeal Hearing (“Ex. 17), at 4)" On May
23, 2014, Claimant filed a claim for injuries to her right shoulder, forearm, elbow, wrist, and
fingers related to severe pain and numbness and loss of sensation in two to three fingers with a
date of injury of May 22, 2014. (/d.) Claimant’s job entailed non-stop typing and answering of
phones. (Id.)

Following treatment, physical therapy, and two surgeries for her right wrist/elbow strain
and cervical strain, Claimant was rated for her conditions. (Jd. at 34-40.) On June 19, 2016, the
Claimant’s PPD evaluation was performed by Dr. Katharina Welborn. (Jd) Dr. Welborn
recommended claim closure with a 33% whole person impairment related to the body part of
cervical spine. (/d. at 39.)

On July 1, 2016, Insurer issued a determination letter awarding 33% disability. (/d. at41.)
The letter also indicated that because Claimant has two prior PPD awards resulting in a total
whole person impairment of 7%, she is only entitled to an 18% lump sum payment on the claim
with the remaining 15% to be paid in installments. (/d. at 41, 57, 69.) The Insurer’s calculations

in this determination letter are summarized in the below charts:

PPD Awards:

Date of Injury PPD Award Lump Sum Installments Body Part
1/23/08 5% X Right Wrist
11/17/11 2% X Left Elbow
5/22/14 33% X X Cervical

Lump Sum Calculation:
25% WPI Award allowed under NAC 616C.498
-7 % WPI Prior PPD Awards Accepted in Lump Sum
18% WPI Balance Available for Lump Sum Award

| Exhibit references are to the page numbers of exhibits admitted into evidence at the Appeals
Officer Hearing. These exhibits are contained in the Record on Appeal at pages 106 through 225.

4
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Balance of PPD Award for Installments:

| 15% WPI [ (Calculated as 33%WPI-18%WPI) i

On July 8, 2016, the Claimant filed a request for a hearing regarding the Insurer’s July 1,
2016 determination letter. (/d. at 49.) A hearing was held before the Hearing Officer on August
3,2016. (Id.) On August 11,2016, the Hearing Officer reversed and remanded the Insurer’s July
1, 2016 determination, determining that the Claimant is entitled to a one time lump sum offering
of 25% with the remaining 8% to be paid in monthly installments. (/d. at 49-51.) The Appeals
Officer, after considering the Claimant’s two prior PPD awards, issued her decision on December

16, 2016 affirming the Hearing Officer’s Decision. (See Appeals Officer Decision.)
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ARGUMENT SUMMARY

L The Appeals Officer Decision is Affected by Errors of Law.

The Appeals Officer concluded that the Insurer’s determination to limit Claimant’s right
to receive a lump sum of 33% PPD award to 18% is not supported by the evidence or Nevada
law. Further, Claimant shall be offered 25% of her 33% PPD rating in lump sum and the
remaining 8% in instaliments in accordance with NRS 616C.495(d) and NAC 616C.498. This
conclusion is affected by an error of law as these statute provisions do not limit the 25% cap to
the same claim or body part as determined by the Appeals Officer. With no such limitation in the
plain language of the statutes, it was an error of law to conclude that the cap is inapplicable to
calculation of a lump sum award where the Claimant has multiple claims with injuries to separate
body parts. Further, such a limitation is contrary to the provisions of the statutes as a whole.
Likewise, it was an error of law to fail to subtract Claimant’s prior 7% in PPD awards from the
25% cap on lump sum payments to determine the amount of Claimant’s current 33% PPD award
that may be received in lump sum form.

1I. The Appeals Qfficer Decision is not Supported by Substantial Evidence.

The Appeals Officer Decision concludes that Claimant is entitled to payment of 25% of
her 33% PPD award in lump sum form. This conclusion fails to consider the substantial evidence
which demonstrates that Claimant has been paid a total of 7% in lump sum PPD awards for prior
claims. As a result, the prior PPD awards must be considered and subtracted from the 25% cap
on PPD awards because this limit applies to whole person impairment and is not limited to the
same claim or body part. Thus, the Appeals Officer Decision is not supported by the substantial
evidence as it does not include the 7% in prior PPD awards in the calculation of the amount

Claimant is entitled to receive in lump sum form for the instant claim.
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ARGUMENT

L Standard of Review

A court may set aside a final decision of an agency if the decision is arbitrary, capricious,
in violation of statute, characterized by an abuse of discretion or affected by error of law. NRS
233B.135(3); Ranieri v. Catholic Community Services, 111 Nev. 1057, 1061, 901 P.2d 158, 161
(1995).

Generally, the reviewing court may not substitute its judgment for that of an agency as to
the weight of the evidence on a question of fact. See NRS 233B.135(3); Gandy v. State el rel.
Div. of Investigation & Narcotics, 96 Nev. 281, 282, 607 P.2d 581, 583 (1980). However, an
agency’s factual determinations that are not supported by “substantial evidence” are unsustainable
and must be reversed. See State Indus. Ins. Sys. v. Christensen, 106 Nev. 85, 87-88, 787 P.2d 408,
409 (1990); see also Tighe v. Las Vegas Metro. Police Dept. 110 Nev. 632, 634, 877 P.2d 1032,
1034 (1994).

Thus, when reviewing factual issues, the reviewing court must determine whether there is
“substantial evidence” in the record to support the agency’s conclusion. Garcia v. Scolari's Food
& Drug, 125 Nev. 48, 56, 200 P.3d 514, 520 (2009). “Substantial evidence” is defined as
«avidence Lhal a reasonable mind might accept as adequate to support the appeals officer’s
conclusion.” Jd. If there is no evidence in the record to support an agency’s conclusion,
substantial evidence is obviously lacking. Ayala v. Caesars Palace, 119 Nev. 232, 240, 71 P.3d
490, 495 (2003) (abrogated on another point of law).

Conversely, the court does not extend deference to the Appeals Officer’s legal conclusions
reviewing these issues de navo. Vredenburg v. Sedgwick CMS, 124 Nev. 553, 557, 188 P.3d 1084,
1087-88 (2008).

In this case, the City contends that the Appeals Officer’s Decision is affected by errors of
law and should be reversed because it is not supported by substantial evidence.

Iy
Iy
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11 The Appeals Officer Decision is Affccted by Errors of Law.

A. The Applicable Statutes do Not Limit the 25% Cap on Lump Sum Payments
to the Same Claim or Body Part.

NRS 616C.495(1)(d) states:

1. Except as otherwise provided in NRS 616C.380, an award for a permanent
partial disability may be paid in a lump sum under the following conditions:

* ¥ ok

(d) Any claimant injured on or after July 1, 1995, may elect to receive his or her
compensation in a lump sum in accordance with regulations adopted by the
Administrator and approved by the Governor. The Administrator shall adopt
regulations for determining the eligibility of such a claimant to receive all or any
portion of his or her compensation in a lump sum. Such regulations may include
the manner in which an award for a permanent partial disability may be paid to
such a claimant in installments. Notwithstanding the provisions of NRS 233B.070,
any regulation adopted pursuant to this paragraph does not become effective unless
it is first approved by the Governor.

NAC 616C.498, as enacted at the time of the Appeals Officer Decision?, states:

An employee injured on or after July 1, 1995, who incurs a permanent partial
disability that:

1. Does not exceed 25 percent may elect to receive his compensation in a lump
sum.

2. Exceeds 25 percent may elect to receive his compensation in a lump sum
equal to the present value of an award for a disability of 25 percent. If the injured
employee elects to receive compensation in a lump sum pursuant to this
subsection, the insurer shall pay in installments to the injured employee that
portion of the injured employee’s disability in excess of 25 percent.

Notably, there is no provision in the two applicable statute sections that limits the 25%

cap on lump sum payments to impairments for the same claim or disability. See NRS

2 The version of NAC 616C.498 in place at time of the date of injury, May 22, 2014, caps the
amount a claimant can receive in lump sum form to 25%. See State Ind. Ins. Sys. V. Conner, 102
Nev. 335, 337, 721 P.2d 384, 385 (1986) (stating, “entitlement to benefits is determined as of the
date of injury”). Further, while a more recent version of NAC 616C.498 was adopted on January
30, 2017 and effective December 21, 2016, its provisions increasing the lump sum payment cap
from 25% to 30% applies to employees injured on or after January 1, 2016. See 2017 NV REG
TEXT 398166 (NS); NAC 616C.498(2). Further, the Insurer has not offered a lump sum
compensation up to 30 percent as allowed under NAC 616C.498(1). Rather, as demonstrated by
the July 1, 2016 determination letter, the Insurer offered a lump sum payment of 18%. (Ex. 1 at
9)
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616C.495(1)(d) and NAC 616C.498. The Nevada Supreme Court has interpreted these provisions
to allow no more than 25% whole person impairment to be paid in a lump sum PPD award. See
Eads v. State Indus. Ins. System, 109 Nev. 733, 857 P.2d 13 (1993). In Eads, the court concludes
that you must combine disability allowance and limit lump sum payments to a total of 25%. Id.,
109 Nev. at 736, 857 P.2d at [5.

At the appeal hearing, the City asserted that the legal analysis in Eads is directly
applicable here. Meaning, that the Claimant’s prior 7% in PPD awards must be considered and
subtracted from the cap amount as done in Eads. This is also supported by the plain language of
the statutes. See NRS 616C.495(1)(d) and NAC 616C.498.

Because no case law in Nevada exists with similar facts (i.e., multiple claims and separate
body parts), the Appeals Officer improperly relied on the specific facts of Eads, not just the legal
analysis, to limit application of NRS 616C.495(1)(d) and NAC 616C.498 to only cases involving
the same claim and disability. (See Appeals Decision at 5-6.) Because the statutes do not include
a limitation on the cap to the same claim or body part, and because Eads is factually
distinguishable as it dealt with the same claim and disability and reopening of a claim, where this
case involves multiple claims and multiple body parts, it was an error of law to limit this case to
the facts of Eads. Rather, this limited case law simply provides instruction as to how the lump
sum calculation should be made. It was an error to go beyond the calculation analysis in Eads
and conclude that the specific facts of that case limit application of NRS 616C.495(1)(d) and
NAC 616C.498 in factually distinguishable cases such as this.

With no cxpress limitation of application of the cap to the same claim or body part in the
plain language of the statutes, the only way such a limitation of the statutes' application to the
same claim and body part could exist, as opposed to all claims for a claimant and based on whole
person impairment, would be if the legislature made such an amendment. (See ie., In re
Christensen, 122 Nev. 1309, 1320, 149 P.3d 40, 47 (2006) (if the Nevada Legislature meant to
limit these statutes to the facts of Eads, it would have done so, as is illustrated in In re
Christensen which states, “[i]t is clear that, in amending the statute, the Legislature primarily

intended to change the result of our 1999 decision in Jn re Galvez.”) The Legislature commonly

9
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amends statutes in response to case law. If the Legislature thought these two statutes should be
limited to the same claim and body part, it would have codified Eads. The Eads decision was
issued in 1993 and the Legislature has had ample time to make such changes and has not done so.
It is for the Legislature, and not the courts, to limit application of a statute.

Ultimately, the Appeals Officer improperly applied the facts of Eads to these statutes to
create a limitation that does not exist under their plain language and where no ambiguity exists.
(See Appeals Officer Decision at 5:19 - 6:8); ¢f State v. Quinn, 117 Nev. 709, 713, 30 P.3d 1117,
1120 (2001) (“If the words of the statute have a definite and ordinary meaning, this court will not
look beyond the plain language of the statute”). Thus, it was an error of law to not consider the
Claimant’s prior 7% PPD awards in calculating the lump sum amount in this case.

B. The Workers’ Compensation Statutes, When Read as a Whole, Confirm That
All Prior PPD Awards Must be Considered in the Lump Sum Calculation.

To the extent these statutes are deemed silent as to application to the same claim or
different claims, as a matter of statutory construction, the statutes must be considered as a whole.
See Leven v. Frey, 123 Nev. 399, 405, 168 P.3d 712, 716 (2007) (“in interpreting a statute, this
court considers the statute’s multiple legislative provisions as a whole. Additionally, statutory
interpretation should not render any part of a statute meaningless, and a statute’s language ‘should
not be read to produce absurd or unreasonable results.””) (internal citation omitted). The
neighboring statutory provisions confirm that the omission of such a limitation of applicability to
the same claim or disability was intentional. See Edgington v. Edgington, 119 Nev. 577, 583, 80
P.3d 1282, 1287 (2003) (*“the statute should be read as a whole, and, where possible, the statute
should be read to give meaning to all of its parts.”).

Specifically, neighboring provision NRS 616C.495(1)(e) states:

(e) If the permanent partial disability rating of a claimant seeking compensation
pursuant to this section would, when combined with any previous permanent
partial disability rating of the claimant that resulted in an award of benefits to
the claimant, result in the claimant having a total permanent partial disability
rating in excess of 100 percent, the claimant’s disability rating upon which
compensation is calculated must be reduced by such percentage as required to

10
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limit the total permanent partial disability rating of the claimant for all injuries
to not more than 100 percent.

(Emphasis added).

This provision makes it clear that when calculating compensation you must consider
compensation in combination with any previous PPD ratings of a claimant that resulted in an
award of benefits to the claimant.

Similarly, NRS 616C.490(9) provides:

9. Where there is a previous disability, as the loss of one eye, one hand, one foot,
or any other previous permanent disability, the percentage of disability for a
subsequent injury must be determined by computing the percentage of the entire
disability and deducting therefrom the percentage of the previous disability as it
existed at the time of the subsequent injury.

(Emphasis added).

This provision demonstrates that for apportionment purposes, the percentage of disability
for a current claim is calculated by first deducting the percentage disability for previous
disabilities. Again, this confirms that a rating physician must consider prior permanent disability
awards and deduct them in order to calculate a the permanent disability for a subsequent injury.

In sum, to the extent NRS 616C.695(d) and NAC 616C.498 could be deemed o be silent
as to whether the 25% cap requires consideration of prior PPD ratings, NRS 616C.495(1)(e) and
NRS 616C.490(9) answer this question with a “yes.” As such, “in interpreting a statute, thie]
court considers the statute’s multiple legislative provisions as a whole. Additionally, statutory
interpretation should not render any part of a statutc mcaningless, and a statute’s language ‘should
not be read to produce absurd or unreasonable results.” Leven, 123 Nev. at 405, 168 P.3d at 716.
By failing to look to the workers’ compensation statutes as a whole, the Appeals Officer failed to
read NRS 616C.695(d) and NAC 616C.498 in a way that gives meaning to all parts. This failure
is an error of faw and the result is absurd and renders the applicable statutes meaningless.

/1
/11
Iy
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C. The AMA Guides and the Purpose of Workers’ Compensation Statutes
Both Indicate that Prior PPD Awards Must be Considered.

Finally, pursuant to the AMA Guides’ whole person approach to impairment, there is a
requirement that impairment from different regions be combined to determine whole person
impairment. (See AMA Guides, Fifth Ed., Section 1.3 and 1.4, pp. 9, 10 attached hereto as
Exhibit 1.) Additionally, the purpose of the applicable statutes is to ensure that the most
seriously injured claimants are compensated over time and not left destitute after lump sum
payments are exhausted. See Amount, Payment and Period of Compensation, 0060 Surveys 28
(Dec. 2015) (this publication surveys the 50 states and limitations on lump sum payments,
including Nevada’s NRS 616C.495, and states, “Workers’ Compensation statutes are enacted to
guarantee that employees who are injured or disabled during work will be compensated and
assured an income during their recovery, and if they are unable to return to work as a result of
their injury that they will receive an income to replace their lost wages.”)

Therefore, given that the AMA Guides mandate looking to whole person impairment, and
not just a specific claim or body part, this supports that the cap on lump sum payments applies to
whole person impairment and not just a specific claim. This is further supported by the purpose
of workers’ compensation statutes which is to ensure employees with serious injuries receive
installment payments over time to compensate for lost wages. Claimant has a 33% impairment
rating, and as such, with this high percentage disability the statutes intend for her to be
compensated over time. Thus, Claimant’s lump sum payment should be limited on whole person
impairment and account for prior impairment rating.

For these reasons, the Appeals Officer Decision is affected by errors of law because it
improperly limits the 25% cap on a lump sum payment of a PPD award for whole person
impairment established by statute to the facts of Eads (same claim and same body part) and
concludes this cap can only apply to the same claim or body part. This interpretation is improper
when the plain language of the statute is clear that there are no limitations as to which prior
awards can be considered and the cap can apply to multiple claims and separate body parts.

Likewise, the surrounding statutes such as NRS 616C.495(1)(e) and NRS 616C.490(9) make

12
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clear that you must combine prior PPD awards to determine applicable percentages such as the
cap on lump sum payments at issue here. Thus, it was an error of law to not include the
Claimant’s prior 7% of PPD awards in the calculation of determining how much in lump sum
form the Claimant was entitled to. The Appeals Officer Decision should be reversed as the
proper amount that can be paid in a lump sum amount is the 25% cap amount minus 7% for prior
PPD awards which results in 18% of the PPD award that by law can be paid in lump sum form.
The remaining 15% of the 33% PPD award shall be paid in installment payments.

III.  The Appeals Officer Decision is not Supported by Substantial Evidence.

The evidence is undisputed that the Claimant had two prior PPD awards. Claimant was
paid a 5% PPD award in lump sum form related to a right wrist injury in September of 2009. (Ex.
1 at 52-64.) Claimant was paid a 2% PPD award in lump sum form related to a left elbow injury
in April of 2013. (Ex. 1 at 65-77.) The May 22, 2014 injury at issue in this claim resulted in an
additional 33% whole person impairment. (Ex. 1 at39.)

The Appeals Officer finds in the findings of facts that these two prior awards were made.
(Appeals Officer Decision at 3:15-18.) She also finds that the Claimant suffered an additional
33% impairment as a result of the instant claim. (/d. at 3:7-9.) Notwithstanding, the Appeals
Officer Decision ignores this substantial evidence and concludes contrary to the substantial
evidence that no prior award should be subtracted from the 25% lump sum amount to account for
prior PPD awards. (See id. at 5-6.) As such, the decision is not supported by the substantial
evidence. The combination of Claimant’s PPD awards results in whole person impairment
greater than 25% after adding the 33% PPD award for her right wrist strain, right elbow strain,
and cervical strain conditions, and the two prior PPD awards. NAC 616C.498 limits payment of
the Jump sum to 25%. The balance must be paid in installments. Thus, because the Appeals
Officer Decision is not supported by the substantial evidence it is unsustainable and must be
reversed.

CONCLUSION
The City submits that the Appeals Officer Decision is affected by multiple errors of law

because it does not find that an ambiguity exists under NRS 616C.495(d) and NAC 616C.498,
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but yet, interprets the statutes to have a meaning not within the plain language of the statutes.
The decision reads into the limitations of the Eads case to limit these statutes to only apply to cap
a PPD award on the same claim and same body part. If the Legislature wanted to limit these
statutes to the specific facts in Eads it would have amended the statutes accordingly. It is further
an error of law to refuse to combine prior PPD awards in the calculation of the lump sum amount
that can be awarded to Claimant where NRS Chapter 616C, when read as a whole and with
giving meaning to all its parts, provides that you must combine prior PPD awards. The Appeals
Officer Decision renders these statute provisions meaningless and leads to an absurd result.
Finally, the Appeals Officer Decision is unsupported by, and contrary to, the substantial
evidence. It is undisputed that Claimant has received two prior lump sum awards totaling 7%.
As such, because PPD awards are paid on whole person impairment, the 25% cap on lump sum
payments for whole person impairment should have been reduced by 7% due to the prior PPD
awards. The proper lump sum amount that can be paid by statute, in light of the substantial
evidence of prior awards, is 18% and not 25% as ordered by the Appeals Officer. For these
reasons, the City respectfully requests that the Appeals Officer Decision be reversed by this
Court,
AFFIRMATION
(Pursuant to NRS 239B.030)
The undersigned does hereby affirm that the preceding does not contain the social security

number of any person.

Dated this 27" day of March, 2017.

By: /s/ Lisa Wiltshire Alstead
Timothy E. Rowe
Lisa Wiltshire Alstead
100 W, Liberty Street, 10th Floor
P.0O. Box 2670
Reno, NV 89505-2670

Attorneys for Petitioner
CITY OF RENO
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this PETITIONER’S OPENING BRIEF and to the best
of my knowledge, information and belief, it is not frivolous or interposed for any improper
purposc. I further certify that this brief complies with all applicable Nevada Rules of Appellate
Procedure, in particular NRAP 28(e), which requires every assertion in the brief regarding matters
in the record to be supported by appropriate references to the record on appeal. I understand that I
may be subject to sanctions in the event that the accompanying brief is not in conformity with the
requirements of Nevada Rules of Appellate Procedure.

DATED this 27" day of March 2017.

/s/ Lisa Wiltshire Alstead
LISA WILTSHIRE ALSTEAD
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 hereby certify that | am an employee of McDONALD
CARANO and that on the 27" day of March, 2017, 1 certify that I electronically filed the
forcgoing with the Clerk of the Court by using the ECF system which serviced the following

parties electronically:

JASON D. GUINASSO, ESQ.
Reese Kintz Guinasso, LLC

190 W. Huffaker Lane, Suite 402
Reno, NV 89511

and on the same date I deposited a copy of the foregoing for mailing with the U.S. Postal Service
at Reno, Nevada, with postage prepaid thereon, addressed as follows:

Appeals Officer Lorna L. Ward
Department of Administration

1050 E. William St., Suite 450
Carson City, NV 89701

/s/ Kathleen Morris
KATHLEEN MORRIS
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3y diseussed i s chapter and illustated in Figoe
11 niedical impaiments are not related 1o disability
w2 linear fashion, An individual wirth i medical
impairment can have no dispbility for some oceupa-
lions. yeu e ey disabled fap athers. For exmnple,
wvere deaeneuiy e disk disvase may impair the
funciening of the <pine of both a licensed practical
fonse and 1 bank preident in w similar fashion when
perfamatig herr acuvives of daily living However,
wmierms of accupation. the bank president 15 less
lihely fo be disabled Dy this impaizment than M
leersed practic v nurse. An mdiadual who develops
eemuioid arthirtis may be disabled rrom work as a
wiior Fut muy be able to work as a child care aide A
Pt whe develops @ vistal wnpEinmesnt, congciable
it chrsscs miny be able 1o perform all of his dadly
setivities but is o longer able willy a commarcial
plane. An dividual with repeated hernias and

wepairs may no longer be able 1 hit more than

20k (40 10y but could work w a factory where
mechamcal bits are available.

The Gides is not intended to be used for direct
sumates of work dizability mpairment percentages
denved nccarding 1o thu Gredes ciiteria do not
measure work disability. Therefore, it is inappropri-
e 10 use the Greides ' critenia or 1atings 1o make
direet estimates of work disubihty

1.2c Handicap

Handicap is @ term historically used in bath u legal
and 4 pulicy eomiext o deseribe disability or people
lmine with disabilities, Though the term continues to
be used. generally 1L s heing replaced with: the pre-
iermed term disabifiy

Pl osepls Perpese and Approy e U ol e G

1.3 The Organ System
and Whole Body

Approach to
Impairment

The Guides impairment ratings rellect the severity
and limitations of the organ/bady syslem impainment
and resulting functional limitations. Most
argun/bedy systems chapters in the Grades provide
anpairment rattngs that repesent the extent of whole
person nmpairment. by addition 1o lisling whole per
son impairnents, e musculoskeletal chaplers pro
vide regional impaitment 1atings (cg, uppel exuremity,
Jower cxtremily); regional ratings are then converted
into whole person inpaircent ratings, Within some
musculosheletal repions, a consensus group devel-
oped weights to retlect the relative importance ol
certain 1cgions. For example. different fingers or dil-
Ferent areas of the spine are given different weights,
representing their umgue and relative importaoce to
the region’s overall funclioning The<e weights,
which have mained acceptance in chnical practice
have been relained to enable regulatory author:aes to
convert frem a regona body e whole person impair-
ment when nceded

1.4 Philosophy and Use
of the Combined
Values Chart

The Combined Values Chart (. 604) was designed
1o enable the physician (o account for the elfects of
multiple impairments with @ swnmary valne A -.in-
dard tormula was used to ensure that regardless of
the number of impairments, the siinmary value
would nol exceed 1005 of the whole person
According 1o the formula listed in the combined val-
ucs chart, multiple tupajrments are combined so that
the whole person impairment value is cqual to or less
than e sum of 2l the individual impairment values.

Chapter 1
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A scientific formula has not been established (o indi-
cate the best way to combine multiple impairments.
Given the diversity of impairments and great vari-
abality mberent in combining multiple impiirments,
itis difficult 1o establish o formula that accounts for
all situations. A combination of some impairments
vould decrease overall functioning more than sug-
gested hy just adding the impairment rutings for the
separate impairments (eg, blindness and inability 10
pse hoth hands). When other multiple impairmients
are combined, « less than additive approach may be
more appropriate. States ilso use differcut tech-
nigues when combiming impairmients. Many wurk-
ers’ compensation statules contam provisions that
combine impairments to produce a summary raling
that is more than additive. Other options arc to com-
bine (add, subtract. or multiply) multiple impair-
monts ased upon the extent 1o which they affectan
individual's ability lo perform fietivities of daily liv-
ing. The current edition has retained ihe sanie com-
bined values charl, since it has become the standard
of practice in many jurisdictions, Other approaches,
when published in stientilic peer-reviewed literature,
will be evaluated for future editions.

In general, impairment ratings within the sane
region ire combined before combining the regional
impairment rating with that from another region, For
example, when there e multiple impuTnents
invalving shnoremal otion, neurologic loss, and
amputation of an extremity part, these impairments
first should be combined for 2 egionasl extremity
impuirment. The regional extrerity impairment then
is cambined with an impairment from another
rogion, such as fram the respiratory systen. Spinal
nupairments in multiple regions are combincd
Exceptions, as detailed in (he musculoskeletal chap-
er, include impurments of the joints of the thumib,
which are ndded, as are the ankle and subtular joints
in the lower extzeinity: both situations include com-
plex motions.

1.5 Incorporating
Science with Clinical
) Judgment

The Guides uses objective and scientifically based
data when available and references these sources.
When olijective data have not been identified, esti-
mates of the degree of impairment are used, based on
chimeal experience and consensus. Subjective con-
cerns. including fanigue. difficulty in concentrating,
and pain, when nit accomponied by demonstrable
clinical signs or other independent, mensurable
abnormalities, arc generally nol given separate
impament ratings. Chronie pain is diseussed in
Chapter 18, Physicians recognize (he locad and dis-
funl pain that commonly accompanies many disor-
ders Impairment ratings in the Grides already have
accounted for commonly associted pain, including
that which may be experienced in arcas distant 10 the
specifie sire of pathology. For example, when a cer-
vical spine disorder produces radiating pain down
tiie arm, the arm pain, which is commonly seen,

has been gecounted for in the eervical spine impair-
ment rating.

The Guides docs not deny (he existence or impor-
lance of these shbjective complaints to the individual
or their functional impact, The Guides recommends
that the physician ascertain sind document subjective
concerns. Because the presence and severity of sub-
jective concems vares among individuals with the
same condition, the Ghides has not yet identified an
aceepred method within the scientific literature to
ascertain how these concerns consistently affect
orgim or bady system functioning. The physician is
encouraged to discuss these concerns and sympioms
in the impairment evaluation.

Rescarch is Jimited on the reproducibility and
validity of the Guides."* Anecdotal reports indicate
that adoption of the Guides results ina more stan-
dardized impuirment assessment process, As relevant
veseirch becomes available, subsequent editions of
the Guides will incorporaie these evidence-based
studies to improve the Guides' reliahility and validity.
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