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case o have the attorney disbarred, these cases do

While not the intention of the Defendant in this
eliver to a former client all his documents

2] showapatteminthemurtmcunsideringthemﬁxsaltod
) and property after being requested to do 50, 2 serious nfraction of the law and of professional ethics.

to Order the attorney(s) to produce

in his/their possession belonging 10

rying to obtain the papers.
responsibility and the Nevada

In summary, this court has jurisdiction through NRS 7.05%
defiver to the Defendant all documents and personal property
prepared for him. The Defendant has fulfilled his obligations in t

2 | The attorney(s) is in discord with Cannoa 2 of the Code of Professional

| Supreme Court Rules 173, 176 and 203.

DATED: this D dayof Jef /g ,20__@.

BY:. ST o "
éefendamﬂn Propria Eerﬂonmn
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HIGH DESERT STATE PRISON
P.C. BOX 650
INDIAN SPRINGS, NEVADA 89018

mATE: 7 -3 =20 10

TO: }-_'L'" t% ED‘FCE.E‘

SUBJTECT: TERMINATION OF ODUNSEL /TRANSFER OF RECORDS
case No.: ¢ I5( REY
DEPT. NO.: ys T T

CASE NAME: A1l ;%c.gn v

please be advised that from this date forward, your authority as Attormey
of Record in the above-stated action is hereby terminated. All of the professional
relations of Attorney and Client do hereby cease.

please enter your withdrawal from this action with the Court immediately.

Pursuant to NRS 7.055, I respectfully request that you deliver to me,
forthwith, all documents, papers, pleadings and tangible personal property that
is in your possession that relates to the above-named action.

Your prompt attenticn to this request is genuinely appreciated.

Respectfully,

‘ZSAJ-{‘{.O‘T} 450 AT LA

A A AV
AN AN

Pfr
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CERTFICATE OF SERVICE BY MAILING
L Bacron Hanmm , hereby certify, pursuant to NRCP 5(b), that on this < _

_zl_t?_ljil__-ZO_E,ImaiIed a true and correct copy of the foregoing, “
Motion o wWithel raw) CoundSEL

24
DistrveT Pikrnzy
Z60 s s Vs
L& 1"4—!::

%Dun-\-w Clark office
4
L ¥ &Qas VRS 165

DATED: thig; 2 day of _35. el o _.20{0.

#

/In Propria Personam
Post Office box 650 [HDSP]

IN FORMA, PAUPERIS:
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding .0 i Nell

To wiidh rowad e oin sel
(Title of Document)

filed in District Court Case number _& 35 b ﬁ/ ?

-

\E! Does not contain the social security number of any person.
-OR-
(] Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration- of a-pubtic-pragram-or for an apptication
for a federal or state grant.

Byl I i OF CLlmmiY ()

Signature Date

Hacrof HH Lk kW
Print Name

Defendont Pro-52
Title
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BoCCon At /osazyz KO
P.0. Box 650 H.D.5.P. F!LED

Indian Springs, Newvada 89018
AUG 0 5 2010

e A s

DISTRICT COURT

CLARK COUNTY NEVADA

bTﬂTF o M vada »

P\mn{' P{* ’ o Case Naéaq(a ??’z’/
Dept.Na. m

Docket

-y

Baccoud HAat M osnaT,

DE Ea) DR

NOTICE OF APPEAL

Notice is hereby given that the DEFENCIA,NT s é!fq INE=IY)

HAMLA , by and through himself in proper persan, does now appezl

to the Supreme Court of the State of Newvada, the decision of the District

Court

IudSM N . oavhickion

Dated this date, ¥ 20

—— Respectfully Submitted,

“pal?a6304
NOASC
Nc.t-me of Anp

RECENED \\\\\\\\\\\\\\\\\\\\\\\\‘\\\\\\\\\

AUG 05 200

CLERK OF THE COURT

eal (crimioal)

In Proper Person
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CERTFICATE OF SERVICE BY MAILING
L_Racron HAmM | heeby cetily, pursuant to NRCP 5(b), that on this 2%

1

2

1) dayof -:SUL‘\}I

4 MoTice m Q«ppé—n\

5 | by depositing it in the gh Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
- § || addressed as follows: -

7

3
9y

10
1
12
13
14
135
16
17
18
19
20
21
22
23
24
25
26
27
28

200 Y s uNs BNE
LAS MG KT IO =Ty

DATED: this 23 day of Ac-\«g , 200D

, 20_j, I mailed a true and correct copy of the foregoing, *

7 Cenvichion
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

/1/91&1(_& 0 ;Qp.c?gfs./ \ffo{c;fmfm’ %‘7 Man

(Titiglof Document)

' filed in District Court Case qumber (1 o5k 38 Y

\E Does not contain the social security number of any person.

-OR-

C Contains the social security number of a person as required by:

A. A specific state or federal law, 1o wit!

(State specific law)
_or-

B. For the administration of a public program or for an apptication
for a federal or state grant,

75&;{;{,@77 MI_- by L8 2210

Signature " Date

Ba.rron Ko
Print Name

DE rrepiefanT rRe S&
Title
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® ® FILED
AUG 09 2010

ASTA e, Yo

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, ]
1 Case Np: 09C256384
Plaintiff(s), g Dept No: VII
VS, )
1 096256384
BARRON H‘AMM’ ; ggé?:;ppeaj Statement
) DA
H | |
I
CASE APPEAL STATEMENT

1. Appellant(s): Barron Hamm
2. Judge: Linda Bell

3. Appellant(s): Barron Hamm
Counsel:

Barron Hamm #1052277
P. 0. Box 6350
Indian Springs, NV 8%070

4, Respondent: THE STATE OF NEVADA
Counsel:

David Roger, District Attorney
200 Lewis Ave.

Las Vegas, NV 89101

(702) 671-2700

5. Respondent’s Attorpey Licensed in Nevada: Yes

6. Appetlant Represented by Appointed Counsel In District Court: Yes
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12,

Appellant Represented by Appointed Counsel On Appeal: No
Appeliant Granted Leave to Proceed in Forma Paupens: N/A

Date Commenced in District Court: July 22, 2009

. Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Judgment of Conviction

. Previgus Appeal: No

Supreme Court Docket Number(s): W/A

Child Custody or Visitation: N/A

Dated This 9 day of August 2010,

Steven I}. Grierson, Clerk ot the Court

By: ~ Q0

Heather Ungermann, Beputy Clerk
200 Lewis Ave

PO Box 551601

Las Vepas, Nevada 89155-1601

(702) 671-0512
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

S+ etos & MO‘\"IO\’\ 150 UEST

(Titie of Docurd@nt)

filed in District Court Case number C 2863 g‘]

[D/Does not contain the social security number of any person.
-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or_

B. For the administration of 3 public program or for an application
for a federal or state grant.

. 7- 2% ~ Zo0io
Signature Date

BAarion Fanag 10572239
Print Name

DEFEsnlary Pra S
Title
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OPPS m % é:ﬁm.....
DAVID ROGER

Clark County District Attorngy
Nevada Bar #002781

H. 1. EON STMON

Chief Deputy District Attorney
Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff /096266384
OPPS
Opposition

DISTRICT COURT 813520

canccounry,sevaos || HHIHITHIL

THE STATE OF NEVADA, )
Plaintiff, CASENQO: 09C256384
-vs- DEPT NO:  WVH

BARRON HAMM,
TN

Defendént.

STATE'S OPPOSITION TO DEFENDANT’'S EX PARTE MOTION FOR
APPOINTMENT OF COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

DATE OF HEARING: Scptember 1, 2010
TIME OF FIEARING: §:45 a.m.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
H. LEON SIMON, Chief Deputy District Attorney, and hereby submits the attached Points
and Authorties in Opposition to Defendant's Ex Parte Motion for Appoeintment of Counsel
and Request for Evidentiary Hearing.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached points and aunthorities in support herenf, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/1
/1
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On June 22, 2009, Defendant Barron Hanmun was charged by way of Indictment with
Count 1 — Burglary While in Possession of a Fircarm (Felony — NRS 205.060); Count 2 —
Assault With a Deadty Weapon (Felony — NRS 200.471); Count 3 — Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm or Other Deadly Weapon (Felony — NRS 202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to Count 1 — Second Degree Murder With
Use of a Deadly Weapon and Count 2 — Assault With a Deadly Weapon. An Amended
Indictment and Guilty Plea Agreement (*"GPA™) wcre filed in open court the same day.

On May 14, 2010, Defendant was sentenced pursuant to the GPA as follows: Count 1
— to life with a minimum parole eligibility of ten (10) years plus a consecutive term of two
hundred foriy (240) months with a minimum parole eligibility of ninety-six {96) months for
the use of a deadly weapon; and Count 2 — to a maxinmm of seventy-two (72) months with a
minimum parole eligibility of twenty-four (24} months; Count 2 to run consecutive to Count
1; with three hundred seventy-five (375) days credit for time served. Judgment of
Conviction was filed on May 20, 2010. Defendant did not appeal.

Defendant filed the instant motion on August 18, 2010. The State’s Opposition
follows.

ARGUMENT
I. DEFENDANT IS NOT ENTITLED TO APPOINTED COUNSEL
Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in

post-conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 8.Ct. 2546 (1991).

Likewise, in McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme
Court observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
"
I

2
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ost-conviction proceedings, as we Interpre e Nevada Constitution’s i 0 Counse
post tion p ding terpret the Nevada Constitution’s right t |

provision as being coextensive with the Sixth Amendment to the United States

Constitution.”

MRS 34.750 provides, in pertinent part:

A petition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allepation of indipency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:

Ea{ The issues are difficult;

b) The Defendant is unable to comprehend the proceedings:

or
(c) Counsel is mnecessary to proceed with discovery.
[emphasis added].

Thus, consistent with McKague, NRS 34.750 provides court discretion in detenmining
whether to appoint counsel, because, with the exception of cases in which appointment of
counsel is mandated by statute, one does not have “[alny constitutional or statutory rnight to
counscl at all” in post-conviction proccedings. Id. at 164, However, defendant “must show
that the requested review is not frivolous before he may have an attorncy appointed.”
Peterson v. Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former
stzmte NRS 177.345(2)).

Here, Defendant has not met his burden because he has not vyet filed a petition.
Further, Defendant has not made any showing, substantive or otherwise, that a review of his
case would not be frivolous. Because Defendant has not met the threshold test pursuant to
NRS 34.750 and Peterson, he is not entitled to have counsel appointed, and his motion for

such should be denied.

II. DEFENDANT’S REQUEST FOR AN EVIDENTIARY HEARING IS
PREMATURE

Per NRS 34,770, the Court is to determine whether an evidentiary hearing is required

when it hears Defendant’s petition and considers the State’s response. However, Defendant
m

3
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has not yet filed a petition. As such, his request for an evidentiary hearing should be denicd
as prcmature.
CONCLUSION

Dased on the foregoing, the Statc respectfully reguests that Defendant’s Ex Parte

Motion for Appointment of Counsel and Request for Evidentiary Hearing be denied.
DATED this 27™ day of August, 2010.
Respecifully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY /s/H. Leon Simon

H, LEON SIMON
Chief Deputy District Attorney
Nevada Bar #000411

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 27™ day of

August, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM, BAC 11052277
HIGH DESERT STATE PRISON
PO BOX 650

INDIAN SPRINGS, NV 89070

BY: /s/D. Jason

Secretary for the District Attorney's Office

TL/HLS/djj
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Electronically Filed
D9/28/2010 05:13:29 PM

ORDR Qi f Sl
EIGHTH JUDICIAL DISTRICT COURT cCLERK OF THE COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff,
Case No. C256384
us.
Dep’t No. VII
BARRON HAMM,
Defendant.

DECISION AND ORDER

The Defendant Barron Hamm, in proper person, brings this Motion for
Appointment of Counsel and Request for Evidentiary Hearing. The State filed an
opposition to Mr. Hamm’s motion on August 27, 2o010. This Court hereby denics Mr.
Hamm’s request for appointment of counsel and evidentiary hearing in this matter.

This Court finds Mr. Hamim did not show a proper basis to support his motions.
Pursuant to NRS 34.750, a petition must be filed alleging the Defendant is unable to pay the
cost of the proceedings or emnploy counsel. Mr. Hamim did not file a sufficient petition in
this case. Further, it is unclear if Mr. Coffee will be filing an appeal in this matter.

Therefore, this Court hereby denies Mr. Hamm’s Motion for Appointment of

Caunsel and Request for Evidentiary Hearing.

d_/—-/

2
DATED this CI’? } of September, 2010.

RE( EIVED e
. L{pA MARIE BELL
SEP 28 2010 DISTRICT COURT JUDGE
CLERK OF THE COURT
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DISTRICT JURGE

DrPARTMENT VII

O 0 3 & g A W N -

= e S —
© ®= 9 aah 2 & B B B

20
21
22
23
24
25
26
27
o8

sl

CERTIFICATE OF ERVI%

The undersigned hereby certifies that on the £ of September, 2010, he/she

served the foregoing Decision and Order by faxing, mailing, or electronically serving a copy

to counsel as listed below:

David Roger, Esq

H. Leon Simon, Esq
Attorneys for the State
Via fax: (702) 477-2972

Barron Hamm, BAC # 1052277
High Desert State Prison

P.0O. Box 650

Indian Springs, NV 89070

£

.‘f r‘I.J. : ;'f l?

s S
- e

O I
HEIDT HAUCK
EXTERN, DEPARTMENT VII
AFFIRMATION
Pursuant to NRS 2398.030

The underzigned does hereby affirm that the precerting Decision_ and Order

filed in District Court case number C256384 DOES NOT contain the social
sacurlty number of any parson.

Date

District Judge
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{TRAHSMISSIDH VERIFICATION REFGRT

TIME : B9/24/2@18 15:15
MNAME - DG 7

FAX t 7B26714343

TEL :

SER. # : BROLB8JI289337

DATE, TIME 89/24 15:15
FAX NO, /NAME 4772972
DURATION BB: 80: 32
PAGE (S} 82
RESLLT oK
MODE STAMDARD
ECM
1 || ORDR
2 EIGHTH JUDICIAL DISTRICT COURT
3 CLARK COUNTY, NEVADA
4
5 || STATE OF NEVADA,
6 Plaintiff,
Case No, C256384
7 va.
Deap’t No. VIt
8 || BarroN HaMM,
9 Defendant.
10
11 DECISION AND ORDER
12 The Defendant Barron Hamm, in proper person, brings this Motion for
13 | Appointment of Counsel and Request for Evidentiary Hearing. The Siate filed an
14 | opposition to Mr. Hamm’s motion on August 27, 2010. This Court hereby denies Mr.
15 || Hamm's request for appointment of counsel and evidentiary hearing in this matter.
16 This Court finds Mr. Hamm did not shew a proper basis to support hig motions.
17 || Pursuant to NRS 34.750, a petition must be filed alleging the Defendant is unable to pay the
18 | cost of the proceedings or employ counsel. Mr. Hamm did not file a sufficient petition in
10 Il this rage. Furiher it ir nnelear if Mr. Caffee will he fling an anpeal in this matter.
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IN THE SUPREME COURT OF THE STATE OF NEVADA OCT 14 2010
BARRON HAMM, Supreme Court No. 56559 o5 450
Appellant, District Court Case No. 09C255384
VS,
THE STATE OF NEVADA, —_ .
Respendent. 9C256304
:’:ﬁglﬁrame Gourt Clarks Cartillcale/Judgn
S [ 11T
STATE OF NEVADA, ss. 1 ‘

i, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

"ORDER this appeal DISMISSED."
Judgment, as quoted above, entered this 10th day of September, 2010.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
Qctober 06, 2010.

Tracie Lindeman, Supreme Court Clerk

By: Amanda Ingersoll
Deputy Clerk
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Supneme Counrr

IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, No. 56559
Appellant, .

Va. i
THE STATE OF NEVADA, - F l L E D
R dent.

esponden SEP 10 2010

E K' L_m%
& TEPUTY QLERK

ORDER DISMISSING APPEAIL

This is a direct appeal from a judgment of conviction. Eighth
Judicial District Court, Clark County; Linda Marie Bell, Judge.

The notice of appeal was untimely filed. NRAP 4(b). Because
an untimely notice of appeal fails to vest juriediction in this court, Lozada

v. State, 110 Nev. 349, 352, 871 P.2d 944, 946 (1994), we conclude that we

lack jurisdiction to consider this appeal, and we
ORDER this appeal DISMISSED.

/\i«nﬁv‘:&—\‘ , J.

Hardesty
(D»ou-_el ,Qg; I leu.p A
Douglas Pickering d'
\‘-.\ ANy L
ce:  Hon. Linda Marie Bell, District Judge AT e
Barron Hamm SRR AL e
Attorney General/Carson City S s A ST
Clark County District Attorney c <! 23 _“;\E?»_:\ -2 C
Eighth District Court Clerk B e e
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, Supreme Court No. 56559

Appellant, District Court Case No. D9C256384
VS,

THE STATE OF NEVADA,

Respondent.

REMITTITUR
TO: Steven Grierson, District Court Clerk
Pursuant to the rules of this court, enclosed are the foltowing;

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: QOctober 06, 2010
Tracie Lindeman, Clerk of Court

By: Amanda Ingersoll
Deputy Clerk

cc (without enclosures):
Hon. Linda Marie Bell, District Judge
Attorney General/Carson City
Clark County District Attorney
Barron Hamm

RECEIPT FOR REMITTITUR -

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on O0CT 14 2010

HEATHFER { OFDINST
Dapuly District Count Clerk
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. Eiectronicalky Filed
08/15/2G11 08:26:14 AM

OPPS Q%“_ y 8 éﬁﬁ%———

DAVID ROGER

Clark County District Attomey

Nevada Bar #002781

FRANK M. PONTICELLO

Chief Deputy District Attorney

Nevada Har #00370

200 Lewis Avenue

Las Vegas, Nevada 89153-2212

(F02y671-2500 }

Attomey for Plaintiff i
i

CLERK OF THE COURT

i

DISTRICT COURT

i

1
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, % CASENG: {£256384-1
v DEPTNO: VI
BARRON HAMM,
#2707761
Defendant. i

STATE’S OPPOSITION TG DEFENDANT'S MOTION FOR AN ORDER GRANTING
REQUEST FOR SENTENCING TRANSCRIFTS

DATE OF HEARING: 09/14/11
TIME OF HEARING: 8:30 A M.

COMES NOW, the Siate of Néjrada, by DAVID ROGER, District Attorney, through
FRANK M. PONTICELLO, Chief :Deputy Districi Attorney, and hergby submits the

aitached Points and Authorities in Rﬁ%pmasc to Defendant’s Motion for an Order Granung
Request for Sentencing Transeripts. %

This Opposition is made and bf;sed upcn all the papers and pleadings en [le herein,
the attached points and authorities 1{1 support hereof, and oral argument at the time of
hearing, if deemcd nccessary by this lié:-n-::rabie Courl.
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QF POINTS AND AUTHORITIES
1. DEFENDANT HAS NO RIGHT TO FREE TRANSCRIFTS

The State is not required to furnish transcripts at its expense upon the unsupported
request of a petitioner claiming inability to pay for them. The pelitioner must satisfy the
court that the points raised have merit, which will tend to be supported by a review of the
record before a defendant may have trial records supplied at State expense. Peferson v.
Warden, 87 Nev. 134, 135-36, 483 P.2d 204, 205 (1971).

An indigent appellant's right to have access to needed transcripts was established in

Griffin v, Ilinois, 381 U5, 12, 76 8.Ct, 585 {1956). The protection of indigents from

preclusive monetary requirements has been extended to other post-conviction proceedmgs,

See Dopglas v. Green, 363 1U.S. 192, 86 5.Ct. 1048 {1960) {docket fees in habeas corpus

proceedings).  However, the United States Supreme Court reiterated in Eskrdge v,
Washington State Board of Prison Terms and Paroles, 337 U.S. 214, 216, 78 S.Ct. 1061,
1062 (1958), what it had said in Goiffin: “We do not hold that a State must furmsh a
transcript in every case involving an indigent defondant,”

Fusthermore, in George v. State, 122 Nev, 1, 127 P3d 1055 (2606), the Nevada

Supreme Court held that while an indigent defendant is entitied to transoripts of ail
proceedings for the specific purpose of cflecting & direct appeal, it affinmed its holding in
Peterson with regard 10 transcripts in other post-conviction proceedings.

Here, Defendant has failed to make the necessary threshold showing of need for state-
supplied court documents beeause Defendant has not stated with any particulanity the basis
for his request. Per Peterson, Defendant must satisty the court that the points raised have
merit, which will tend to be supportad by a review of the record. However, Defeadant has
not done tha: here,

As such, Defendant has not been deprived of his right of redress or access (o the
courts, and thus is not entitled to court documents at State expense, Defendant hag failed to

show that there is any merit to his claims for which the court documents he requests are

I
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CONCLUSION

For the foregoing reasons, the State respectfully requests Defendant’s Motion for an
Order Granting Request for Sentencing Transcripts be dented.
DATELD this 12th day of August, 2011.
Kespectfully submitied,
DAVID ROGER

Clark County District Attorney
Newvada Bar #0027&1

BY /FRANK M. PONTICELLO

FRANK M, PONTICELLO
Chief Deputy District Atiorney
Nevada Bar #000370

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this_15th day

of Aungust, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressad to:

gé%mom HAMM £1052277
PO BOX 1939
FLY NV 89301

/5/P, Manis
Secretary for the Dustrict Attornev's
Ofiice

FMP/pm
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DAVID ROGER FILED
Clark Counly District Allorney o
VICTORIA VILLEG

VILLEGAS 1 Al !
Chiefl Dcputy District Attorney nov U9 st |
Nevada Bar #002804

200 Lewis Avenue PRI R
Las Vegas, NV 89155.2212 QG b el
(702} 671-2500 CLERK OF THE COURT
Attorney for Plaintiff

[T

DISTRICT COURT
CLARK COUNTY, NEVADA

s =) 3 Lt B W

—
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THE STATE OF NEVADA,
PlainilT,

—
—

-VS=-

—
b

Case No. 09-C-256384
Dept No. VIl

L

BARRON HAMM,
#2707761

=

Defendant.

f—
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ORDER

[am—y
o0

DATE OF HEARING: September 14, 2011
TIME OF HEARING: 8:45 AM.

THIS MATTER having come on for hearing before the above entitled Court on the

[ T e

14th day of September, 2011, the Defendant not being present, IN PROPER PERSON, the

J
[\

Plaintiff being represented by DAVID ROGER, District Attorncy, through BRIAN

KOCHEVAR, Chief Deputy District Attorney, and the Court having heard the arguments of
counsel and good cause appearing therelor,

i

i/

LY

TCEIVED

1t " ouc2ee3sd
0ADP

Order Admliting Defendant to Probation &

1681663
|| I ‘I“l I ”| | "|”||’ u ” PARPDOCS\ORIIRFORDRAIONG0927503 doc
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IT 1S HEREBY ORDERED that the DEFENDANT’S PRO PER MOTION FOR AN
ORDER GRANTING REQUEST FOR SENTENCING TRANSCRIPTS For, shall be, and it
is DENIED WITHCUT PREJUDICE. The Court advised she will reconsider if Defendant
provides a reason he needs the transcyipts

v~
DATED this % day of , 2011,

D{SJRICT JUDGE

DAVID ROGER ,‘\b

DISTRICT ATTORMEY
Mevada Bar #0027381

AVILLE
uty District Attorney
ar #002804

D9F09275X/GANG:jh

PAWPDOCS\ORDR\FORDEWONGI027503 . doc
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FCOURT

IN THE £ C}Il.-&\; JUDICIAL DISTRICT COURT OF THE STATE OF
X

Plaintiff CASENO.L 256 339

NEVADA IN AND FOR THE COUNTYOF L AR I

THE STATE OF NEVADA,

DEPT.NO. +/ 3L
V.
AR S HA 7 & Eﬂs‘gzpisssa O™
[ go M TR
¥ 70 17 (! Defendant. o Withdraw Plea
x 1051 F 3 :

AR

COMES NOW, Defendant, Rencc o i N A -, proceeding in proper

MOTION TO WITHDRAWAL PLEA

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number ¢ -7 £1,-3% ¢ , onthedate of /4  in the month

of @5 inthe year 201D .where defendant was then represented by < c o+t c.oFfee.  as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

hereby incorporated by this reference, and Points and Authorities herein and attached A ffidavit of

Defendant.

Eo I1Z
Dated this 30 dayof Toon ua c;_tqf ,

Respectfully submitted,

RECEIVED
Bosirdor] oot
FEB §9 2012 Defendant in Proper Person
FRK OF THE COURT ) | fo\\

273




1| Beccnn A
/ In Propria Personam
2 |} Post Office Box 650 [HDSP]
Indian Springs, Nevada 83018

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STRTE oF MEVADR

Case No. & '15-! £3 g‘i’
Dept No. _V I

r Dochet

Barcaon oMt 105 2ZF

" et el e e vt e St “ot?

NOTICE OF MOTION
YOU WILL PLEASE TAKE NOTICE, that pAOtinn Yo ¥\ TP URN
{ Ay lby Plec,

| will come on for hearing before the above-entitled Court on the day of ,20

at the hour of o’clock . M. In Department ___, of said Court.

CCFILE

DATED: this 34 day of J'ngmig L2012 .

BY: 23t 1] ool Jeszzzg
s s Haea o1 #k"\“‘"’?”
7in Propria Personam
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts supporting same.
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LAS YEGAS METROPOLITAN POLICE DEPARTMENT

CONTINUATION REPORT
ID/Event Number: 090603-0318 Page 17 of 17

was video and audio taped to preserve the conversation. Initially when asked, Hamm stated he
~ went to the party by himself and not with any of his fiends. Me further stated he was not a
member of the ATM gang but eventually said he was a member of a dance click. Eventually
Harmm: stated he'went to:the paity with fflends of his he only knew as Antwon, Little Shorty and

Lulu. At some point the'party ended and Little Shorty got into a verbal altercation with Jazmin
Fiemming. "\

Hamm siated he ran frfg:m the party when he heard gunshots but later changed his story. He said
he did indeed re-enter the apartment but he_had_no idea_how the_shots_not firad.. Hamm_ ..

eventually asked for his mother Warida:Clark and Detective Wildemann brought her to the
interview room from the lobby. After a brief discussion with Hamm and Ms. Clark, Detective
Wildemann excused himself. On the video tape, Ms, Clark asked Hamm if he told the truth,
Hamm replied he did tell the truth, he then lowered his veice and told his mother, "l did shoot the
boy though, | did d6 that, | told you I shot him and | got scared.” Ms. Clark told her son, “You can't
say that, you can never say that. You just hung yourselfl”

Following Hamm's interview, detectives felt that probable cause existed and arrested Hamm for
Murder with a Deadly Weapon.

EXwibi+ 4
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tg get nim to admit thiz, I gave him what T like to call
an cut or an explanation, what 1 said was possibly an
socidental discharge temk place in which he's helding
the gun and it accidently fires of goea off,

Q. Arrd ia that, so thaz's an intarview tactic
that you use durfing the interview: torrect?

A, Yeou,

Q Was allowing Barcon Hamm and his mother to
be alome in che mom snother interdew tacric char pou
word using?

A, Yt

Q You told ki he would Be allowed to let his
speak with his cother and you in fact did lek him do
chat?

A, Yen.

ME. JDMEMER: Thank you.
T have no further questions for this

wipness. Do any of the gracd jurors have any questians?
THE YITHEES: Yed, sir.
BY A JURGR:
Q. Yeah. I take it it'8 rot necessary to tell

Vhim the mc is scill oo when you left the pocm?

A, Mo, sir.
Q A T cake it also that the weapon was
naver recovered?

Q. If ho had sald to you T sant o end the
inerview, | wats TO ladve, would you have allowsd hin
g do that?

A.  Yoa.

. And 50 he was arrested, that was at the
ooenclusion of the lncerview; morrect?

A. Correct.

Q. Prior to that during, you hnow, al o
pelnt during the interview if he wantad to leave he
wauld havg bean allowed to do that?

A, Yes.

'S, JDENEL:  Norhing further.
8Y A JUROR:

Q. 1 have a queation, Did your lnvestigatien
reveal ary prior confllects beoween Baryom and che
vicrim?

A. Ko, No. k4 knew that they ware
acualintances it no, no prior conflict between the two.
BY SEE FUREFEASON:

Q. 5o there w8 no, no metive- for doing this,
juss our of the buua?

A. Cther than the fact that he had made

demancs in che apsrtnent and chat Jared Flemning nad
run, ccher than —hat [ Qn't give yau a motive at this
pdnt.
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A. I'm sorry, coald wau repeat that?

Q. The WApOn Wag naver recoversd?

A, Wa wore not able ro recovar thd weapon no,
air.

BY A JUMR:

¢,  Was he read his righta or Miranda?

A, He was not in custedy, Re was not
Mirardized, therw's nc need for me ro do that, I'm Ret
chilgaced to do chac.

Q. You said alter che interview you told him
he was unier arrest and took him down to the Dacention
Center.

A. Right. Az chat point ha's in cuztody, ha's
undér arrast, asd ! dida't imterview hiz anymore.

Q. At that Ti% hé wad given his Mirands
righta?

A Icdon't belisve T aver Mirarh sed him, I
didn‘c give hir anymore questisonings no more questioning
took place.

HY HS. JEEZ:
Q.  Llat me just follow-up on chat last

| quastion,
| then Barvan Kart inltially case dam b the
station he came of his ovm fres will, correct?
A.  Correct.

88

| THE FORERERS(H: i, thees poeadings
are secrer ard you are prohlbited from discioaing 1o
aryone anything chat has tranmpirod before wa, including
yevidencs and statecents presnced To Che Grand Jury, any
evant coouering Or stapamant rade in the presence of tha
Grand Jury, and informstion oiiained by the Grand Jury.
| Failure to ocamply with tals adonition 1s
groay miademeanor Einishable by a year in che Clack
IOnun:y Decention Cencer wwd a $2,000 fine. In additicn,
you may be held in conesmpe of court punisnsble by an
;additions] 5500 fina ard 25 days in the Clark Couanty
; Derention Centar.
o you understarzd this adtepdtion?
N THE WITHESS: Yes, air.
THE FOREPERGCN: Thank ymu, slr, for your
tescimony. Yoo are ancosed,
i THE FITHESS: Thank you.
M5, YILLDGRS: %& don't Fave anyoore
witnesaes, wWe'd Jike to submdk =his cass for youe
‘del:l.buutim. I understand thece i3 3 couples of you
that were mot here lasc sweek. Sinct we do aot howe a
transcript of tha hearlmg you {armot celiberate, 1
think there is, what, two? Two jurgrs I ¢hink have to
- atep outsice,
M5, JIMENEZ: Ard also just before
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PHILIP . KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

(7002) 455-4685

Attormey for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
)

: Plaintiff, ) CASE NO. C256384X
)

v, ) DEPT. NO. Vi]

)

BARRON HAMM, ) DATE: March |, 2010

12707761 ) TIME: 9.00 a.m.

Defendant, )
)

MOTION TO SUPPRESS PURSUANT TO NRS 179.505

Comes now the defendant, by and thiough counsel Deputy Public Defender Scot L.

Coftee, with the this motion to suppress any and all oral communications between the defendant,

sevenieen year old BARRON HAMM, and his mother which were unlaw fully intercepted and/or
surreptitiously recorded without either parly’s consent in violation of NRS 179.410 to NRS
179.515, inclusive, and/or in violation of NRS 200.650 and/or in violation af any right to privacy
guaranteed the Linited States Constitution andg/or the Constitution of the State of Nevada . Said

motion is based upon the attached points and authorilies.

DATED this day of March, 2019,

PHILIP . KOMN
CLARK COUNTY PUBLIC DEFENDER

By:
SCOTT L. COFFEE, #5607
Deputy Public Defender

2 A S
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MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF FACTS

[n the tustant case, Barron Hamm voluntary went to the police station for an interview in
regards to the shooting of Jared Flemming, The interview took place within the confines of an
interview room, behind a closed door. After Hamm repeatedly denicd being involved in the
shooting Detective Wildemann ask Hamm it he would say the same thing if your mom was
present.  Shortly afier Wildemann's this question, Hamm was joined in the interview by his
mmother. Pleasantrics were exchanged and then Hamm was left alone with his mother in the
interview room.

Upon leaving the room, Hamm and his mother, Wanda Clark, be]ieviﬁg they were alone,
have a discussion about facts of the case. Unbeknownst to either Hamm or his mother, the entirety
of what they helicved to be a private conversation was stlrreptitié:;usl)f intercepted and recorded by
LVPD. The state has indicated an intentios & sdinit the entirety of this intercepted conversation.

LAW

NRS 179.505 allows for the filing of a motion 1o suppress the contents of “...any
intercepted wire or oral cominunication, or evidence derived there from, on the grounds thot: (a)
the communication was unlawfully intercepted.”

An “oral communication” is defined by NRS 179.440 as “...any verbal message tttered by
a person exhibilin.g an expeclation that such communication is not subject to interception, under
circumstances Justifying such expectation.”

In the instant case we have a conversation, i.e. “verbal messages™, between the defendant
and his family. The circumstances of ihe conversation, getting the story straight before relaying it
to the police, clearly indicate that the participants of the conversation exhibited an expectation ithat

the commuutication was . not suhject o interception”,

L
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Given the forgoing, the only -rca! question as to whether there was an “oral
communication” for the purposes of Nl\lS 179.440 is whether the circumstances of the situation
justify the expectaiion that conversation was not subject 1o interception. While a police interview
room might not always justify such expectation, there are several compelling factors in this
imstance which indicate the expectation of privacy was justified: 1) the defendant was told he was
not under arrest; 2) the interview took place away from the public eye in a closed room; 3} there
was no indication that the family was informed they were being tapcd; and 4) the afficers told the
family they werc leaving the room so a conversation could take place.

Each of the forgoing facts weighs in favor of a justified expectation that the conversation
was not subject to interception, but the fourth factor is the most compelling. Tn short, the agents of
the state purposcly created a situation in which the family expected they were having a private
conversation, hence the state should be precluded from now claiming that such an ecxpectation was
unjustified--- any other conclusi_on invites abuse of the right the statites were designed to protect.
In short, this was an “oral communication” as defined by NRS 179,444,

Under NRS 179.430 “Intercept” means the aural acquisition of the contents of any wire or
oral communication through the use of any electronic. mechanical or other device or of any
sending or receiving equipment.” For example, a conversation recorded by virtue of a bugging
device, such as a suction cup attached 1o a phone, has been intercepted for purposes of this statute.'

In the instant case the conversation in question, including audio---in the words of NRS
179.430 “aural acquisition™-- was recorded on vidco taped. Given the expansive definition of
interception set forth by statute, it's clear an interception took place.

Having established an intercepted oral communication, we now must turn 1o whether said

interception was lawful. The lawful interception of an “oral communication” normally requires a

' See, for example, Rupley v, State, 93 Nev, 60 (1977)
3
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court order prior to the interception.” Further. pursuant 1o NRS 179.500, any “interception” of an
“oral communication” is inadmissible uniess the parly offering the “oral communication” provides
proof that said interception was authorized by court order.  Absent such proof the contents of such
intercepted “aral communication” are generally inadmissible.” In the instant case the state did not
receive a court order prior to intercepting the oral communication between the Cardonas; hence
absent some recognized cxpectation the conversation is inadmissible,

While cxceptions 10 warrant requires exist, for example phone conversations recorded in
the ordinary course of business by police officers or conversation recorded by informants who are
“wired” ! and telephone conversations being used by law enforcement officers during the ordinary
course of their duties.® This is not a case which involves an informant or a telephone conversation
recorded in the ordinary course of an officer’s duties. In short, the specific exceplions previously
se forth by the court or statute do not apply in this case.

Here, in addition to the running 2wl Nevada's wire fap statutes, the SUTC pritious
recording of Hamm and his mother runs foul of the NRS 200.650 prohibition against such
recording. Under NRS 200.650 any such recording must be authorized by al lcast one party to the

conversation.  This is the reason conversations between knowingly “wired” informant and suspect

¢ See NRS 179.460-470 which outline the situations in which the granting of such an order
would be appropriate and the prerequisites for the issuance of an order.

See Rupley. supra.

! See Bonds v. State, 92 Nev. 307 (1977) holding that a person engaging in itlegal activity
takes his chances that the conversation there person he’s dealing with is an informer hence no
expectation of privacy and no “oral communication” for purposes of NRS 179.440. Note that
Bonds rationale only applies so long as at least one party consents to the recording least run afoul
of prohibition against the unauthorized surreptitious use of a listening device set forth in NRS
200.650. Here there was no consent by any party 1o the recording of the conversation.

See NRS 179.425 and Reyes v. State, 107 Nev. 191 (1991) for a full description of how
“telephone exception™ applies to what might otherwise be termed an “intereeption” for purposes of
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do not fall with in the purview of the “wirc p™ statutes, but such an exceplion ceases to exist in
the absence of the informant’s consent.® Here there was no consent by any party and the state may
not avail itsclf of the “informant cxception™,’

CONCLUSION

Based upon the forgoing and pursuant to NRS 179.505, NRS 200.650, the United States
Constitution and the Constitution of the State Nevada, the defense respectfully moves this
honorable court to  suppress any and all surreptitiously recorded conversations between the
defendant and his family, said recording having been obtained in violation of the law of the state of
Nevada.

DATED this day of January, 2010,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

-

1%

' SCOTT L. COFFEL, #5607
Deputy Public Defender

NRS 179.430. Here the conversation was video taped and the exceptions sct forth in NRS
179.425 are inapplicable.

6 Scc Summers v, State, 102 Nev. 195 (1986).

7 In Summers at 200, the Supreme court noted “In State v. Bonds, 92 Nev, 307, 550 P.2d

409 (1976) we held that the warrantless, electronic recording of a communication from a
“transmitter-type listening device™ attached 1o a police informant did not constitute the interception
ol either a wire communication-or an oral communication.-Consequently, we held that the
interceptor of such u communication need not first secure an order permitting the interception.
NRS 179.470; NRS 179475, Such an fierception must, however, satisfy the authorization

| requirementys set forth in NRS 200,650 (footnotes omitted. cmphasis added)
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for PlaintiflT:

YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
abové and foregoing Motion on for hearing befora the Court on the 19™ day of January, 2010, at
9:00 a.m.

DATED this____ day of January, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:
SCOTT L. COFFEE, #5607
Deputy Public Defender

CERTIFICATE OF FACSIMILE

A COPY of the above and foregoing Order was sent via facsimile to the District Attorney’s

Otfice (383-8465) on this day of January, 2010,

An employee of the Clark County Public
Defender's Office
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Therafora, pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn,

Dated this 3¢) day of Enugqg, 2047

Respectfully Submitted,

PBarrdory Lot

CERTIFICATE OF SERVICE BY MAILING

I, Borerann HB M wA , hereby certify, pursuant to HRCP 5(b), thdt

on this 25 day of .[” a4 » 20/2 1 mailed a true and correct copy of
—

the foregoing Medinn ko co thdrawa . Plea, ;

by depositing it in the High Derest State Priscon legal mail service provided fhrough

the Law Library, with First class Postape prepald, and addressed to the following:

DeniD AnEi RS of Fice CHecle 5 3. 9Wwo €1

ot syt Aryoened ctesk oF ¥ne et

TO0 PR o0y PO 200 Lewlia Ave ~od Siopr
T0R ol 9522\ Lo \efas nIN. /85~ Lp

LosVEQon NN HIICT-2IT

CC: File

Dated this 3¢ day of 5&.&5!O$g » 200

an?;
Baccpal dome A 1052777
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AFFIRMATION
Pursuant to NRS 239B8.030

The undersigned does hereby affirm that the preceding _M o+ wn 10

Wit drewel awtdd FPlee, .

{Title of Document)

filed in District Court Case number -2 5 {e-3% 9/

O Does not contain the social security number of any person.

-OR-

0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

{State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

TByddant Hhaming - 30w Z

Signature Date

RAR RoON MHAMm
Print Name

L
Title
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Electronically Filed
02/22/2012 04:01.43 PM

OPPS oY b ggﬁ....,..,.

STEVEN B. WOLFSON

Clark County Dislrict Attorney

Nevada Bar #001565

BRIAN KOCIIEVAR

Chiet Deputy District Attorney

Nevada Bar #005691

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintift,

Vs CASENO:  09-C256384
BARRON HAMM, DEPTNO: VI
#2707761

Delendant.

STATL'S OPPOSITION TO DEFENDANT'S MOTION TO WITHDRAW GUILTY PLEA
DATE OF HEARING: February 24, 2012
TIME OTF HEARING: 8:45 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through BRIAN KOCHLEVAR, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion To
Withdraw Guilty Plea.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hercof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

i
Iy
i

CoProgram Filest Neevia Conl' Documenl Converlercmph2 676801 -3160511, 0007
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POINTS AND AUTITIORITIES
STATEMENT OF THE CASE

On July 22, 2009, Defendant Barron Hamm was charged by way of Indictment with
Count 1 — Burglary While in Possession of a Firearm (Felony — NRS 205.060); Count 2 —
Assault With a Deadly Weapon (Felony NRS 200.471); Count 3 Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm or Other Deadly Weapon (Felony — NRS 202.350(1)(d)3)).

On March 12, 2010, Defendant pled guilty to Count 1|  Second Degree Murder With
Use of a Deadly Weapon and Count 2 — Assault With a Deadly Weapon. An Amended
Indictment and Guilty Plea Agreement (“GPA™) were {iled in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, ag follows: Count
I —to life with a minimum parole eligibility of ten (10) years plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six (96) months for
the use of a deadly weapon; and Count 2 — to a maximum of seventy-two (72) months with a
minimum parole eligibility of twenty-four (24) months; Count 2 to run consecutive to Count
1; with three hundred seventy-five (375) days credit [or time served. Judgment of
Conviction was filed on May 20, 2010.

Defendant tiled an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Courl dismissed Delendant’s appeal on September 10, 2010, Remittitur issued on
October 6, 2010.

Defendant filed the instant motion on February 13, 2012. The State’s Opposition
[ollows.

ARGUMENT

A. DEFENDANT KNOWINGLY, VOLUNTARILY AND
INTELLIGENTLY ENTERED HIS GUILTY PLEA

“IA] motion to withdraw a plea of guilty...may be made only before sentence is

imposed or imposition of sentence 15 suspended” unless it 1s necessary “to correct manifest

injustice.” NRS 176.165; Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394 (1990). 'The

2 Orodrogram Fulest\h ooy ComDocumenl Comvcrlerucmph2676001-3 160511 0O
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determination of whether there was a “manifest injustice”™ depends on whether the plea was
entered voluntarily and knowingly. Baal, 106 Nev. at 72, 787 P.2d at 394,  In determining
whether a guilty plea was freely, knowingly, and voluntarily cntered, the Court reviews the

totality of the circumstances surrounding the plea. Bryant v. State, 102 Nev. 268, 271, 721

P.2d 364, 367 (1980) (superseded by statute). However, a guilty plea is presumptively valid.
Wilson v. State, 99 Nev. 362, 373, 664 P.2d 328, 334 (1983). In addition, when a guilty plea

i1s accepted by the trial court after proper canvassing as to whether the defendant freely,
knowingly, and intelligently entered his plea, such plea will be deemed properly accepted.
Baal, 106 Nev. at 72, 787 P.2d at 394. However, the failure to conduct a ritualistic oral

canvass does not require that the plea be invalidated. State v. Freese, 116 Nev. 1097, 13

P.3d 442 (2000).

In the present case, Detfendant argues that his plea was not knowing and voluntary
because he was too young to realize that his counsel did not properly investigate and move to
suppress tape recorded statements Defendant made to his mother admitting that he murdered
the victim. However, Defendant signed the Guilty Plea Agreement (hereinafter “GPA™)
which expressly acknowledged that his plea was knowing, voluntary, and intelligent, and in

his best interest:

*My decision to plead guilty is based upon the plea agreement in this case
which is as follows: The State will retain the full right to argue on the
charge of Second Degree Murder. Both parties agree to stipulate to a
sentence of eight (8) to twenty (20) wyears for the deadly weapon
enhancement. Both parties also agree to stipulate to a sentence of twenty-
four (24) to seventy-two (72) months for the charge of Assault with a
Deadly Weapon and agree to run the sentence consecutive to Count 1.
Further, this agreement is conditional on the Court agreeing to and
following through with the stipulated portion of the sentence.” (GPA at 1).

“l understand that as a consequence of my plea of guilty to Count 1,
the Court must sentence me to life with the possibility of parole with
eligibility for parole beginning at ten (10) years; OR a definite term of
twenty tive (25) years with eligibility for parole beginning at ten (10)
years. [ also understand that due to my use of a deadly wcaﬁ)on in the
commission of my crime, the Court, after considering all the factors
required by law, must impose a consecutive sentence of one (1) to twenty

3 Orodrogram Fulest\h ooy ComDocumenl Comvcrlerucmph2676001-3 160511 0O
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(20) years which must not be greater than the sentence imposed for the
underlying crime.” (GPA at 2).

“I understand that as a consequence of my plea of guilty to Count 2,
the Court must sentence me to imprisonment in the Nevada Department of
Corrections for a minimum term of not less than one (1) years and a
maximum term of not more than six (0) years. The minimum term of
imprisonment may not cxcced forty percent (40%) of the maximum terim
of imprisonment...” (GPA at 2).

“I have discussed the elements of all ot the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.”
(GPA at 4).

“I understand the State would have to prove each element of the charge(s)
against me.” ((GPA at 4).

“I have discussed with my allorney any possible delense, delense siralegies
and circumstances which might be in my favor.” (GPA at 4).

“All the foregoing elements, consequences, rights and waiver of rights
have been thoroughly cxplained to me by my attorney.” (GPA at 4)
(Emphasis added).

“I believe that pleading guilty and accepting this plea bargain 1s in my best
interest, and that a trial would be contrary to my best interest.” (GPA at 5).

“T am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.” (GPA at
5).

“My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and [ am satisfied with
the services provided by my attorney.” (GPA at 5).

As this court can see, the GPA is replete with evidence that Detendant understood the
terms ol his guilty plea and had discussed with his atlorney the consequences sltemming
therefrom. Consequently, Defendant’s plea was irrefutably entered freely, knowingly, and
voluntarily. Looking at the totality of the circumstances, therefore, Defendant has not
satisfied his burden of proving that “manifest injustice” (as defined in NRS 176.165) cxists

to warrant the withdrawal of his plea. Therefore, Defendant is not entitled to relief and his

4 Orodrogram Fulest\h ooy ComDocumenl Comvcrlerucmph2676001-3 160511 0O

297




Lh B S (&)

Ao RN BN N o)

motion should be denied.
B. DEFENDANT’S CLAIMS OF INEFFECTIVE ASSISTANCE OF
COUNSEL SHOULD HAVE BEEN RAISED IN A POST-
CONVICTION PETITION FOR WRIT OF HABEAS CORPUS
Defendant makes various claims of ineffective assistance of trial counsel, however
those claims should have been raised in a timely Post-Conviction Petition for Writ of Habeas
Corpus. See NRS 34.724; see also NRS 34.726; see also NRS 34.810(a). As such, those
portions of Defendant’s Motion to Withdraw Guilty Plea should be summarily dismissed.

CONCLUSION

For the foregoing reasons, the State respectfully requests that this court deny
Defendant’s Motion to Withdraw Guilty Plea.
DATED this 22 day of February, 2012.

Respectfully submitted,
STEVEN B. WOLFSON
Clark County Districl Atlorney
Nevada Bar #001565

BY /s/BRIAN KOCHEVAR

BRIAN KOCHEVAR
Chief Deputy District Attorney
Nevada Bar 77005691

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 22" day of

February, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM, BAC#1052277
PO BOX 650 [HDSP]
INDIAN SPRINGS, NV 89018

/s/{A. FLETCHER
Secretary for the District Attorney's
Oflice

09T 09275X/GANG:abf
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ORDR

STEVEN B. WOLFSON Ot Sosene
Clark County District Attornecy
MNcvada Bar #001565

SONIA V. JIMENEZ

Chict Deputy District Attorney
Nevada Bar #008818

200 Lewis Avenue

Las Vegas, NV 89155-2212
{7023 671-2500

Attorney for Plaintiff
DISTRICT COURT - -
CLARK COUNTY, NEVADA 200634
40
[ | LACRERRAY
Plaintiff,
-Vs- Case No. 09256384

Dept Na, VII
BARRON HAMM,
#2707761

Defendant.

ORDER

DATE OF HEARING: February 24, 2012
TIME OF HEARING: 8:45 A M,

THIS MATTER having come on for hearing before the above entitled Court on the
24th day of February, 2012, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through MARIA
LAVELL, Deputy District Attorney, and the Court hearing no arguments of counsel and
good cause appearing therefore,

i
i
ff'
i
i

PAWPDOCS\ORDRA\FORDR\GING0927504.doc
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THE COURT stated it appears the motion would have been more properly brought as
a post-conviction petition and, even then, it would be untimely. Under the circumstances of
the case, there does not appear to be any basis to grant the motion.

IT IS HEREBY ORDERED that the Defendant’s Motion to Withdraw Plea, shall be,
and it is, DENIED.

DATED this _/l day of May, 2012.

DISTRICT JUDGE

STEVEN B. WOLFSON ?D

DISTRICT ATTORNEY
Nevada Bar #001565

S . G

SONIA V. JIMENEZ
Chief Deputy District Attorney
Nevada Bar #008818

09F09275X/GANG:abf
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~ DISTRICT COURT
CLARK COUNTY, NEVADA

LB

THE STATE OF NEVADA'VS . . CASE NO.: 09G256384
BARRON HAMM ~ ~ " | DEPARTMENT 7

ﬁRIMtNAL ORDER TO STATISTICALLY CLOSE CASE
Lpon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the followmg reason:

090265384 —

DISPOSITIONS: o Coste

Criminal Order to Stabistically Close Case

Il

Nolle Prasequi (before trial) _ 1898031
Dismissed (after diversion) o
Dismissed (before trial) -
Guilty Plea with Sentence (before tria
Transferred (beforefdurlng trial) - ’
Bench (Non-Jury) Trial -
[[] Dismissed (during trial)
[] Acguittal
[J  Guilty Plea with Sentence (during trial)
[J  Conviction :
‘Jury Trial . Co
[0  Dismissed (during trial)
[ ] . Acquittal. - :
Guilty Plea with Sentence (dunng tna])
Caonviction -

A

] Other Manner of Dlsposmon S

DATED this ‘IOth day of July 2012

LINDABELL —
.- DISTRICT COURT JUDGE

REGEIVED
Jujn 1 2012
CLERK OF THE COURT
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(7) When the petition is fully complcted, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One capy must be mailed 1o the
respondent, one copy to the Attorney General's Office, and one copy to the district attorney of the county
in which you were convicted or (o the original proscculor if you are challenging your arigtnal conviction or
sentenee. Copies must conform in all particulars (o the original submitted for filing,

PETITION

.- Name of institution and county in which you are presently imprispnedr where and how you

are presently restrained of vour liberty it #rh-o g W/ lhs __
e : ATl JERECT 78 RN CEHA (AR

2. Name and location of court which entered the judgment of conviction under atlack: ¢ L AR k.
Emmgtsr 0N TY ET @Y Tuadlcinl Oindeied coort

3. Dale of judgment of conviction: A4 A g( -/ ‘:4 2 o A .

4, Cascnunber & -2 57,~2& &

5. (a) Length of sentence; 20 £ lot Fe Pl

(b} If sentenee is death, state any date upon which execulion is scheduled:

N/A

6. Arc you presently serving a sentence For a conviction other than the conviction under attack in

this motion? Yes No
If “yes”, list crime, case number and sentence being served at this time:  AJ/q

7. Nature of offensc involved in conviction being challenged: secpmnd e el

erét,r E.'. Al —uim uémdlj L..Ja.lomﬂ

8. What was your plea? (check one):
(a} Not guilty (b) Guilty (c) Nolo contendere

9. If you cntered a plea of puilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plca of guilty was negotiated, give details:

Al EY

10 If you were found guilty after a plea of not guilty, was the finding made byv: (check onc)
(@) Jury (b) Judge wilhout a jury

11, Did you testrfy at the wial? Yes Mo _
12. Did you appeal form the judgment of conviction? Yes No X
13, If you did appeal, answer the following:

() Name of Cour: A

(b) Case number or citation:
{¢} Resuli: .

-2

r
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{d) Date of result: +//2
{Attach copy of order or decision, if avaiizble )

4. If you did not appeal, cxplin bricfly why youdidnot:_7= . n0s  inFar e d

=

)
Al p

v obrenne o bl b e Luc S %onnc.._ cL»-ﬂ vt e e Tl

he fNedr Ed eng tning ©in vy benalF

7 7

AHORMEY (IS INEFFRITIE “And isien J7% ordny Riaiz o

15, Other than a dircet appeal from the Judgment of conviction and sentence, have you previously

Yes " No

filed any petitions, applic:anns or motions with respect to this judgment in any court. state or federal?

16. If your answer to No. 15 was “yes”, give the following information:
(a)(1}) Name of court: afd) E£iont LuOiejal  cour L

(2) Naturc of proceeding: 4 11y dcazac) 8 € cuctiu Dleo,
LRRIRG

(3) Grounds mised: \ne £fscbive C351qiancs  oF O] &

G2 a0 MEAY Via o b 1oA

(4) Did you receive an cvidentiary hcaring on your petition, application or motion?
Yes No - x

(5) Resuil: nSA

(6) Date of result:

{7) _If known, citations of any written opinion or date of orders entered pursuant to such result:

L NEED B LR b

LOLEE VIDERTD [TV RBrT 7D rat) 7 SBd

(b) As to any second petition, application or motion, give the same’.nformation-

1) Name of court: LB
{2) Nature of proceeding;

{3) Grounds raised:

result:

(4) Did you reccive an evidentiary hearing on your petilion, applicstion or moticn?
Yes No

{3) Result: A A

(0} Date of result:

(7 If known, citations of uny written opinion or dite of arders entered pursuant o such a

(¢) As 1o any third or subsecuent additional applications or motions, give the same

[nformation as above, list them on a scparatc shect and atiach.

(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action

taken on any petition. applic:tion or motion?

t1) First petition, application or motion? Yes No ¥
Citation or date of decision: At/ A

(2) Second petition, application or mation? Yes . Ne X

Citation or datc of decision: nlrr¥
(3) Third or subsequent petitions, applications or motions? Yes No »
Citation or date of decision: AL /R

{e) [fyou did not appeal from the adverse action on any petition. application or motion. explain

bricfly why vou did not. (You must relate specific facts in response to this question.  Your IESPONse may
be included on paper which is 8 v by L1 inches attached (o the petition. Your response may not exceed

five handwritten or rypewritten pages in length )

P34
4
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17, Has any ground being raised in this petition been previcusly presented to this or any other
court by way ol petition for habeas corpus, motion, application or any other posiconviction prececding? if

so, identify:
{a) Which of the grounds is the same: A/f)

(b} The proceedings in which these grounds were raiscd: /’l,rf,ﬁ‘

(¢) Brefly explain why you are again raising these grounds, (You musl rclate specific facts in
responsc ta this question.  Your responsc may be included on paper which is 8 % by 1! inches attached w
the petition.  Your response may not exceed five llandwr:j:n or typewritten pagces in lenpth.)

[

18, If any of the grounds listed in Neo.’s 23(a), (b}, (c) and (d), or listed on any addilional pages
vou have attached, were nol previcusly presented in any other courl, state or federal, list briefly what
graunds were not so presented, and give your reasons for not presenting them. (You muost relate specific
facts in response to this question. Your response may be included on paper which is 8 14 by 11 inches
attached 1o the petition. Your response may not exceed five handwritien or typewrillen pages in length.)

5

19, Are you filing this petition more than onc year loltowing the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the rcasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
8 by 11 inches attached ta the petition.  Your response may not cxceed five handwritten or typewritien

ages in length.} , e I A e ot g
pasEs e W@/ D LI gy A DTS

20. Do you have any petition or appeal now pending in any court, cither state or foderal, as to the

judgment under attack? Yes No 4
If ves, state what court and case number:

21, Give ke nome of cach attomey who represented vou in the proceeding resulling in your
conviction and on direct appeal: -~ 4d iy e EFEP L B}

22, Do you have any future sentences to scrve after you complete the semlence imposed by the

Judpment under attack? Yes No
II' ves, specify where and when it is ta be served, if vou know: AL

23.  State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground  If necessary you may attach pages stating additional
grounds and facts supporting same.

305



T @ =~ v b I

10
13
12

13
14
15
16
17
1B

20
21
22
.23
24
25
26
27
28

Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts supporting same.

23. (s) GROUND ONE: Coftsiiubion Amecduer S 6o Iy
1§Moe POLicaNCe. ok (_mmse,\{
1 sniiod 0F DI Biodsss,

23.  (a) SUPPORTING FACTS (Tell your story bneﬂy without citing cases or law):

Mﬂ;&mﬁs&@é—&?ﬁmh% Vhe creensed,

e’ —jg - kot Y0, 1119, (68, 1O Ok,

Ao5a, flCl'zLD
Ta I\‘SF,\}&AQ '\Jn,e P:?nrmr‘inl-& 'deh cle ghr r&dfﬂi\ {SE- h“\e,l—hec

q whelfadd Teliel ?mcmﬂma

Y MC— - S~
s ( |4k,
In or&u‘ J\rt} assest o (laim Soc idebteckive astistane ok Chuel,

n}ms\\— ML ?ru{t ‘H\M‘ he. tnas Noovied emdd,e_@nl:\_t_'

L t St Yo - ‘Dt‘nm +eor of
Stk laad -y - Washingbon, Ul LS. i, 686 - L8). 164, S, 0k 2062, |
Rocai’l,_éoaﬂfl%@ Se:z Qrare-V~lnve 10, M&&i&l
3(1983) ’
A Cpurt [V\Pm evalpale. The. hﬂgshnﬁs oh Xtv—aum\- %{Mma_
reudice 1o e,\mr ordec mv\ degd pAk Condider Tioth msu.e,s IP e

hﬁgﬂl&!\\‘ Q‘mlS o make & Sufls ' .
v~ Shpre  LAD. ey LbDL, DI os,i’zr\.fgm,g\j

7 |
l
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CERTIFICATE OF SERVICE BY MAIL

: MA/ %W , hereby certify pursuant to N.R.C.P. 5(t:), that on
this _/ E day of the month of W . af the year 20047, 1 mailed a trug and

correct copy of the foregoing PETITION FOR WRIT QOF HABEAS CORPUS addressed to:

Respondent/pr(sun ar jail official

\/

/’ Address
Attomey General M /
Heroes” Memorial Building ‘ District Attorney of County of Conviction
100 North Carson Street
Carson City, Nevada 897104717 I s M -
A A
Acldrcss

éw/mvxﬁ

— /;'Klgnamre of Petitioner
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

LT FiK 47 05 ARTS s

{Title of Document)

filed in District Court Case No. ( 25& e 7/

)3{ Does not contain the social security number of any persan.
-OR-
i Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)

-OR-

B. For the administration of a public program or
for an application for a federal or state grant,

Zﬂ-—v s%f’“‘:? /0/?9/;2—
= g
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State of Nevada, Dept. of Corrections, Warden ORDER FOR PETITION FOR

‘ . - WRIT OF HABEAS CORPUS
W Nevin {(HDSP) High Desert State Prison

Respondent, J

Petitioner filed a petition for writ of habeas corpus on October 31, 2012. The Court has
reviewed the petition and has determined that a response would assist the Court in determining whether
Petitioner has been awarded all appropriate good-time credits as provided in Assembly BGill 510 and, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days afier the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions set out in
NRS 209,

IT IS HEREBY FURTHER ORDERED that this matier shall e placed on this Court’s

Calendar on the “ ) day of &lf‘“j R 1.%

l o’clock for further proceedings.

: _
IT IS SO ORDERED this | fj‘ day of N auean el 201

Dprifn P Ossleat
RECEIVED Distfict Cnurténge & D,7)

L2015 , at the hour of

-
NOV 01 2012 Dcogessd
Ordar tor Potiian fof Wil of Habeas Corpu
CLERK OF THE COURT 1992638

[l
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11/14/2012 10:36:47 AM

RSPN K 1 i
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANTELLE PIEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plamtiff
DISTRICT COURT
CLARK COUNTY,NEVADA
THE STATE OF NEVADA,
Plaintiff,

-Vs- CASE NO:  09C256384
BARRON HAMM, . 7
29707761 : DEPT NO: VI

Detendant.

STATE’S RESPONSE AND MOTION TO DISMISS DEFENDANT’S PRO PER
PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION) AND
MOTION TO APPOINT COUNSEL
DATE OF HEARING: JANUARY 10, 2013
TIME OF HEARING: 9:00 A M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the aitached Poinis and Authorities in Opposition to Defendant’s Pro Per Petition
For Writ Of Habeas Corpus (Post-Conviction).

This Response 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/"
H

i

CoProgean FilesWaeeva, ComiDuomment Comerensum 36 28636-4273167 1000
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON IHAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.000), COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471); COUNT 3
— Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“"GPA"} were filed 1 open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to LIFE with a minimum parole eligibility of TEN {10} YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX {96) MONTHS for the use of a deadly weapon; and COUNT 2 -
to a maxinum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT I; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court disniissed Defendant’s appeal on September 10, 2010, Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the Disirict Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court minutes from this hearing the court noted that by that time, any

b

ColPregrar: FliiesiWeevi CondDovnen Copveriennen i 3628654-427%167.0000
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Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

On October 31, 2012, Defendant filed the instant Motion to Appoint Counsel and
Petition for Writ of Habeas Corpus (Post-Conviction) to which the State’s Response follows.

ARGUMENT

GROUND 1 - DEFENDANT’S PETITION IS TIME BARRED UNDER NEVADA
REVISED STATUTE 34.726.
Defendant’s Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay, Pursuant o NRS 34,726:

1. Unless there 1s good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
asippeal has been taken from the judgment, within 1 year after the

upreme Court 1ssues its remittitur. For the ]PL oses of this
subsection, good cause for delay exists it the petitioner
demonstrates to the satisfaction of the court:

{a) That the delay is not the fault of the petitioner; and
(by  That dismissal of the petition as untimely will
unduly prejudice the petitioner.
The Defendant’s petition does not fall within this statutory time limitation. The
Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v, State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of convigtion is filed or a remittitur from a timely direct appeal is filed,

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 {1998).

Since the Defendant did not file a direct appeal, the one-year time bar began to run
from the date his Judgment of Conviction was filed — May 20, 2010. The mnstant Petition
was not filed until October 31, 2012. This is in excess of the one-vear time frame.

Additionally, the one-year time limit for preparing petitions for posi-conviction relief

under NRS 34.726 is strictly applied. In (Gonzales v. State, 118 Nev. 590, 53 P.3d 901

(2002), the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late

ColPregrar: FliiesiWeevi CondDovnen Copveriennen i 3628654-427%167.0000
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despite evidence presented by the defendant that he purchased postage through the prison
and mailed the Notice within the one-year time limit. The Petition in this case was filed over
a year late.

Furthermore, the Nevada Supreme Court has held that the district court has « duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred. State

v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court found that

*la]pplication of the statutory procedural default rules to post-conviction habeas petitions is

mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granied no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules st be applied.

In this case, Defendant filed the instant Petition for Writ of Habeas Corpus outside of
the one-year time limit. Defendant’s Judgment of Conviction was entered on May 20, 2010.
Detendant did not file the instant Petition until October 31, 2012, which is over the one-year
time prescribed in NRS 34.726. Absent a showing of good cause for this delay, Defendant’s

claim must be dismissed because of its tardy filing.

GROUND 11 - DEFENDANT HAS NOT SHOWN GOOD CAUSE FOR THE
DELAYED FILING OF THIS PETITION.

In the instant Petition, Defendant has not established good cause for the delay in filing
the Petition. “Cenerally, ‘good cause’ means a ‘substantial reason; one that affords a legal
excuse.”” Hathaway v. State, 119 Nev. 248, 252 71 P.3d 503, 506 (2003) guoting Colley v.
State, 105 Nev, 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the detense prevented him or her from

¥

complying with State procedural default rules.” Hathaway, 71 P.3d at 500 citing Pellegrini v.

ColPregrar: FliiesiWeevi CondDovnen Copveriennen i 3628654-427%167.0000
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State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v, State, 110 Nev, 349, 353,
871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basts for the claim was not reasonably available to counsel or that some interference by
officials made compliance impracticable.” Hathaway, 71 P.3d at 306.

In this case, the Defendant has not given any legally relevant excuse for failure to file
his Petition in a timely manner. Defendant has not stated any facts that would show good
cause for not raising the Constitutional claims in this petition in his prior petition. Defendant
does not allege that these Consttutional ¢laims were not available during trial or post
conviction. Therefore, since the Defendant cannot show good cause or actual prejudice for
failing to comply with the one-year time limit for Petitions, the instant Petition should be

dismissed.

GROUND 11l — DEFENDANT 1S NOT ENTITLED TO THE APPOINTMENT OF
COUNSEL

In Coleman v. Thompson, 501 T.S. 722 (1991), the United States Supreme Court
ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.
In McKague v. Warden, 112 Nev. 159, 912 P.2d 235 (1996), the Nevada Supreme Court
similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction proceedings, as we interpret the Nevada Constitution’s might to counsel
provision as being coextensive with the Sixth Amendment to the United States
Constitution.”

NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition 18
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

a The issues are difficult;

b The Defendant is unable to comprehend the

proceedings; or ' o
{c}  Counsel is necessary to proceed with discovery.

d ColPregrar: FliiesiWeevi CondDovnen Copveriennen i 3628654-427%167.0000
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(Emphasis added).
Under NRS 34.750, it is clear that the court has discretion in determining whether to appoint
counsel if the petition is not summarily dismissed. McKague specifically held that, with the
exception of cases in which appointment of counsel is mandated by statute, one does not
have “[a]ny constitutional or statutory right to counsel at all” in post-conviction proceedings.
Id. at 164,

The Nevada Supreme Court has observed that a petitioner *must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev, 134, 483 P.2d 204 (1971) (¢iting former statute NRS
177.345(2)).

In this case, Defendant has failed to demonstrate that any requested review would not
be trivolous or that any petition he might file would not be dismissed summarily as untimely
per NRS 34.726. Because Defendant has failed to make the requisite showing for
appointinent of counsel, his request should be denied.

CONCLUSION

For the foregoing reasons, the Defendant’s late Petition for Writ of Habeas Corpus
Post Conviction and Motion to Appoint Counsel should be DISMISSED.
DATED this 13th day of November, 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s Robert] Daskas for

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

ColPregrar: FliiesiWeevi CondDovnen Copveriennen i 3628654-427%167.0000

325




(98] (R

O 1 N e B

CERTIFICATE OF MATLING

I hereby certify that service of the above and foregoing was made this 13th day of

November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

KC/DP/rj/M-1

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R.Johnson
R.JOHNSON
Secretary tor the District Attorney’s Oftice

ColPregrar: FliiesiWeevi CondDovnen Copveriennen i 3628654-427%167.0000
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RSPN K 1 i
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANITELLE K. PTEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plamtiff
DISTRICT COURT
CLARK COUNTY,NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASE NO: 090256384
_VS_
DEPT NO: VI
BARON HAMM,
#2707761
Defendant,

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR CLARIFICATION

DATE OF HEARING: DECEMBER 10, 2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE K. PIEPER, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant's Motion for
Clarification.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

Iy
Iy
Iy
/i

CoProgean FilesWaeva, ComiDuomment Comerenisnum 3647 340-437 30961300
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 22, 2009, Defendant Barron Hamm was charged by way of Indictment with
Count 1 — Burglary While in Possession of a Firearm (Felony — NRS 205.060); Count 2 —
Assault With a Deadly Weapon (Felony — NRS 200.471); Count 3 — Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm: or Other Deadly Weapon (Felony — NRS 202.350(1) (d) (3)).

On March 12, 2010, Defendant pled guilty to Count 1 — Second Degree Murder with
Use of a Deadly Weapon and Count 2 — Assault with a Deadly Weapon, An Amended
Indictment and Guilty Plea Agreement (“GPA™) were filed in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows: Count
1 — to life with a minimum parole eligibility of ten (10} vears plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six (96) months for
the use of a deadly weapon; and Count 2 — 1o a maximum of seventy-two (72) months with a
minimum parole eligibility of twenty-four (24) months; Count 2 to run consecutive to Count
1; with three hundred seventy-five (375) days credit for time served. Judgment of
Conviction was filed on May 20, 2010.

Detendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010, Remittitur issued on
Octaober 0, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the district court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for

Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its

b

CoPregrar: FiiesiWeevi CondDovnen Copvarienaen i 3667 340-432 50960200
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Response and Motion to Dismiss, The matter is set for hearing on January 10, 2013, at 9:00
AM.
On November 16, 2012, Defendant filed the instant Motion for Clarification to which
the State’s Response follows.
ARGUMENT
1.

DEFENDANT’S MOTION IS NON-MERITORIOUS

Defendant filed an untimely Petition for Writ of Habeas Corpus (Post-Conviction) on
October 31, 2012, to which the State filed a Response and Motion to Digmiss on November
14, 2612, This matter is set for hearing on January 10, 2013, so the Detendant has more than
the fifteen (15) days he is entitled to per NRS 34.750(4) to respond to the State’s Motion to
Dismiss his untimely Petition.

Neither Defendant’s Petition nor the State’s Response and Motion to Dismiss made
any mention of “good time” credits or AB 310, so Defendant’s reference to “good time”
credits and AB 510 in his instant motion makes no since.

Since Defendant’s Petition is subject to summary dismissal per NRS 34.726, he is not

entitled to appointment of counsel per NRS 34.750 which states in pertinent part:

“la] petition may allege that the Detendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

(a’% The issues are difficult;

(b) The Defendant is unable to comprehend the
proceedings; or

(c) Counsel 1s mnecessary to proceed with
discovery,” (emphasis added).

CoPregrar: FiiesiWeevi CondDovnen Copvarienaen i 3667 340-432 50960200
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CONCLUSION

Based on the foregoimng arguments, Defendant’s Motion for Clarification should be

DENIED.

DATED this 27th day of November, 2012.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001365

BY

/s/ Robert 1. Daskas for

DANIELLE K. PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 27th day of

November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 630

INDIAN SPRINGS, NV 89018

BY: /¢/ R. Johnmson

Secretary

KC/DP/sam/M-1
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INTHEZ 79k # JUDICIAL DISTRICT COURT OF THE

— T

STATE OF NEVADA IN AND FOR THE

COUNTYOFC JARK Eh' gsp

aﬂ(‘“

ot

Poccon A

Petitioner,

oo -1 = v bk WM

Case No.¢. 2543 K’G/

—_
o

Dept. No. _\V _L L

-08C266384
LSF

s avé of NEVAdG,

i
=

—
b

Lafl Side Filing
Respondent. ) 2030800

’ (RN

ORDER FOR TRANSPORTATION OF INMATE FOR COURT APPEARANCE
OR, IN THE ALTERNATIVE, FOR AFPEARANCE BY TELEPHONE OR VIDEGQ
CONFERENCE

e
W

— -
o Lh

p—
s |

—
co

o

Based upon the above motion, I find that the presence of
A?f?/ﬁi’d' // /%?#/l;{ is necessary for the hea:mg that is scheduled in this
case on the / day of J}MZ{/ , O at )
AUY 21

THEREFOR, IT IS HEREBY ORDERED that,

O Pursuant to NRS 209274, Warden vl NEAGH

of _ﬁ&/ LT 5/@7[ /ﬂ%/ is hereby commanded to have

/%X/@ﬂ/ //ﬂ/y/’/ transported to appear before me at a hearing

scheduled for j/-gﬁé/ﬁff’)/ A 2072 at_ 9/ ﬂj/ﬁ/ at the

4’2’!‘;’/{/’/ County Courthouse. Upon completion of the hearing,

b
<

o=
—

b2
]

]
\Fe

b2
N

(o]
Lh

oo
(=3

%
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[ o]
oo
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. A&f'f%f/ W/}.’/f/ is to be transported back to the above

named institution.

XPursuant to NIRS 209.274(2)(a), Petitioner shall be made available for telephonic

or video conference appearance by his or her institution. My clerk will contact
fL - L7 ’I/Z/-f}/ /Zfl.&?/ at_ DS/ to make

arrangements for the Court to initiate the telephone appearance for the hearing.

Dated this day cf ,

District Court Jud ge

N R T S N T XY
\amqmmpﬁ
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Electronically Filed

BE((&'\\‘/’?M A /302012 04:19:47 PM

NDOC No. /OS2 272 ™~ % )
] ; i.k&\m———
_‘;;7 CLERK OF THE COURT

In proper person

INTHE £ ; (1H T JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE
. COUNTYOF ¢ [ AR ¢

I'»A)C».;r ((")i'\::l' /‘/FH“M_ )
BT T 72 ;

Petitioner, ) pyp. paocember 24, 2012
V. )Time: S:00 am
) Case No. ¢, 25 ~3%/

)
The STATE of Atsbre, ) Dept. No. 1= PN

Respondent. }

)

MOTION AND ORDER FOR TRANSPORTATION
OF INMATE FOR COURT APPEARANCE
OR, IN THE ALTERNATIVE,
FOR APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

Petitioner, Baccny na , proceeding pro se, requests

that this Honorable Court order transportation for his personal appearance or, in the

alternative, that he be made available to appear by telephone or by video conference
-1 / N - 3

at the hearing in the instant case that is scheduled for j/?fr’é”‘z."’/i:{ /C, A0

at 2; Jé/féﬁ.- .
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My mandatory release date is LEFE Sk 7778

In support of this Motion, I allege the following:

1. Iam an inmate incarcerated at ¢

2. The Department of Corrections is required to transport offenders to and

from Court if an inmate is required or requests to appear before a Court in this state.

NRS 209.274 Transportation of Offender ta Appear Before Court states:

“1. Except as otherwise provided in this section, when an offender is
required or requested to appear before a Court in this state, the

Department shall transport the offender to and from Court on the day
scheduled for his appearance.

2. If notice is not provided within the time set forth in NRS 50.215, the
Department shall transport the offender to Court on the date scheduled

for his appearance if it is possible to transport the offender in the usual
manner for the transportation of offenders by the Department. If it is

not possible for the Department to transport the offender in the usual
manner:

(a) The Department shall make the offender available on the date scheduled
for his appearance to provide testimony by telephone or by video conference,
if so requested by the Court.

(b) The Department shall provide for special transportation of the offender to
and from the Court, if the Court so orders. If the Court orders special
transportation, it shall order the county in which the Court is located to
reimburse the Department for any cost incurred for the special transportation.
(c) The Court may order the county sheriff to transport the offender to and
from the Court at the expense of the county.”

3. My presence is required at the hearing because:

348
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X I AM NEEDED AS A WITNESS.

My petition raises substantial issues of fact concerning events in which I

participated and about which only I can testify. See LL.S. v. Hayman, 342 U.S.

205 (1952) (District Court erred when it made findings of fact concerning

Hayman's knowledge and consent to his counsel’s representation of a witness

against Hayman without notice to Hayman or Hayman's presence at the

evidentiary hearing).
THE HEARING WILL BE AN EVIDENTIARY HEARING.

My petition raises material issues of fact that can be determined only in my

presence. See Walker v. Johnston, 312 U.S, 275 (1941) (government’s contention

that allegations are improbable and unbelievable cannot serve to deny the
petitioner an oppartunity to support them by evidence). The Nevada

Supreme Court has held that the presence of the petitioner for habeas corpus

relief is required at any evidentiary hearing conducted on the merits of the

claim asserted in the petition. See Gebers v. Nevada, 118 Nev. 500 (2002).

4. The prohibition against ex parte communication requires that I be present
at any hearing at which the state is present and at which issues concerning the claims
raised in my petition are addressed. U.S. Const, amends. V, VL.

5. If a person incarcerated in a state prison is required or is requested to
appear as a witness in any action, the Department of Corrections must be notified in
writing not less than 7 business days before the date scheduled for his appearance in
Court if the inmate is incarcerated in a prison located not more than 4{} miles from
Las Vegas. NRS 50.215(4). If a person is incarcerated in a prison located 41 miles or
more from Las Vegas, the Department of Corrections must be notified in writing not
less than 14 business days before the date scheduled for the person’s appearance in
Court.

6. Aé g?‘/ AT ,()}f?/é’:‘ ﬁ:ﬁﬁ/ﬁ/ is located approximately

{(j’ miles from Las Vegas, Nevada.
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7. If there is insufficient time to provide the required notice to the Department
of Corrections for me to be transported to the hearing, [ respectfully request that this
Honorable Court arder the Warden to make me available on the date of the
scheduled appearance, by telephone, or video conference, pursuant to NRS
209.274{2)(a), so that [ may provide relevant testimony and/or be present for the
evidentiary hearing.

8. The rules of the institution prohibit me from placing telephone calls from
the institution, except for collect calls, unless special arrangements are made with
prison staff. Nev. Admin. Code DOC 718.01. However, arrangements for my
telephone appearance can be made by contacting the following staff member at my
institution: ££ Z7VRY LFZ0EK Ll Hess ,
whose telephone number is ON cidT A

Dated this__ /7 dayof Wit s K | L

";_";

- A
X _ItHer? Ao/

et ) K L
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CERTIFICATE OF SERVICE BY MAIL

/L the undersigned, certity pursuant to NRCP 5(b), that on this __ / 7 day of
ALk , L8/ £ 1served the foregoing Motion and Order for

Transportation of [nmate for Court Appearance or, in the Alternative, Motion for
Appearance by Telephone or Video Conference, by mailing a true and correct copy
thereof in a sealed envelope, upon which first class postage was fully prepaid,

addressed to;

Y vya ﬁf?ﬁ}v.;}/

s Soals AL
AT,
S S NS5

and that there is regular communication by mail between the place of mailing and the

recipient address.

™~

-t /!
5

i LA —
P 1] e e
El - rd

—

/J/?‘fﬂf}?ﬁ//”’; .
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

N ST S R - R R ‘e
/f}fffﬁﬂ/ FUR jhir ) A HS (S dd /,’;i'!;f.fmc’ v Sriin

(Title of Cocument)

filed in District Court Case number a *Zﬁ‘é?é’/

ﬁ Does not contain the social security number of any person.

-OR-

3 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-
B. For the administration of 2 public program or for an application

for a federa! or state grant.
-

Eﬁzt/m?/ff} a2 4/4 -
ate

Sighature

L’ A

Print Name

r“nﬁ/.f}z [//’.‘j ;"Y‘

thle
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11/36/2012 10:45:01 AM

RSPN K 1 i
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008010
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
goz) 671-2500

ttorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs- CASE NO: 09C2536384
#B;;%%??%}}J HAMM, DEPTNO: 11X
Detendant.

STATE’S RESPONSE TO DEFENDANT’'S PRO PER REQUEST
FOR MOTION TO BE IMMEDIATELY HEARD BY COURT

DATE OF HEARING: DECEMBER 19,2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Request For Motion
To Be Immediately Heard By Court.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i/
/"
H
i

CoProgean HilesWaeva, ComflDoomnent Convenerenmi 368376743447 19.D0C
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.000); COUNT 2 - Assault With a Deadly Weapon (Felony —~ NRS 200.471); COUNT 3
- Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Fircarm or Other Deadly Weapon (Felony — NRS
202.350(1 X d)3)).

On March 12, 2010. Defendant pled guilty to COUNT 1 — Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 — Assauit With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA"} were filed 1 open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 — 1o Life with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run ¢onsecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010,

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010, Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the District Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court nunutes from this hearing the court also noted that from February

b

CoPregrar: FiiesiWeevi CondDovnen Copvarmernsmp 368 3767-43441 19 000
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13, 2012, any Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would
attempt to file would be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for
Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its
Response and Motion to Dismiss Defendant’s Petition and Response to Detendant’s Motion
for Appointment of Counsel. The matter is set to be heard on Jamary 10, 2013, at 9:00 AM.

On November 16, 2012, Defendant filed a Motion for Clarification. The State filed its
Response on November 27, 2012, The matter is set for hearing on December 10, 2012.

On November 26, 2012, Defendant filed the instant Request for Motion to be
Immediately Heard by Court to which the State’s Response follows.

ARGUMENT

Defendant asks that his Petition for Writ of Habeas Corpus (Post-Conviction} filed on
October 31, 2012, and presently set for hearing on January 10, 2013, be heard immediately.
Since the State filed i1’s Response and Motion to Dismiss Defendant’s Untimely Petition on
November 14, 2012, it has no objection to this matter being heard immediately.

CONCEUSION

The State has no objection to this matter being heard immediately.
DATED this 30th day of November, 2012,
Respecttully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Danielle Pieper

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610
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CERTIFICATE OF MATLING
I hereby certity that service of the above and foregoing was made this 30th day of
November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 630

INDIAN SPRINGS, NV 89018

BY: /s/ R. Johnson
R.OJOHNSON
Secretary for the District Attorney’s Office

KC/DP/rj/M-1
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plamtiff
DISTRICT COURT
CLARK COUNTY,NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO:  09C256384

BARRON HAMM, .
29707761 : DEPTNO: IX

Detendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION FOR
TRANSPORTATION OF INMATE FOR COURT APPEARANCE, OR IN THE
ALTERNATIVE, FOR APPEARANCE BY TELEPHONE OR VIDEQ CONFERENCE

DATE OF HEARING: DECEMBER 19, 2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Detendant’s Pro Per Motion For
Transportation Of Inmate For Court Appearance, Or In The Alternative, For Appearance By
Telephone Or Video Conference.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON IHAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 - Burglary While in Possession of a Firearm (Felony - NRS
205.060); COUNT 2 - Assault With a Deadly Weapon (Felony - NRS 200.471); COUNT 3 -
Murder With Use of a Deadly Weapon (Felony - NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrving Concealed Firearm or Other Deadly Weapon (Felony - NRS
202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to COUNT 1 - Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 - Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“"GPA"} were filed 1 open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to Life with a nunimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 -
to a maxinum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT I; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court disniissed Defendant’s appeal on September 10, 2010, Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the Disirict Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court minutes tfrom this hearing the court also noted that from February

b
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13, 2012, any Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would
attempt to file would be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for
Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its
Response and Motion to Dismiss Defendant’s Petition and Response to Defendant’s Motion
for Appointment of Counsel. The matter is set to be heard on January 10, 2013, at 9:00 AM.
On November 16, 2012, Defendant filed a Motion for Clarification. The State filed its
Response on November 27, 2012. The matter is set for hearing on December 10, 2012.

On November 26, 2012, Defendant filed the instant Request for Motion to be
Immediately Heard by Court. The matter is set for hearing on December 24, 2012,

On November 30, 2012, Defendant filed the mstant Motion For Transportation Of
Inmate For Court Appearance, Or In The Alternative, For Appearance By Telephone Or
Video Conference to which the State’s Response follows.

ARGUMENT

In his Motion, Defendant requests that this Court issue an Order to transport him to
the January 10, 2012, hearing regarding his time-barred Petition for Writ of Habeas Corpus
(Post-Conviction). A defendant must be present only at those hearings in which the Court

deems it necessary {0 expand the record. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092

(2002). In the instant matter, Defendant has not shown, nor is there 13 any need, for the court
to receive evidence or take testimony from any party before ruling on his Motion for
Clarification. Furthermore, Defendant erroneously asserts in his Motion that this hearing is
an Evidentiary Hearing, which it 13 not. Further, the District Court does not provide for
telephone or video appearances by prison inmates. Defendant has not shown why his
presence would be required, therefore, Defendant need not be present and his Motion for
Transportation of Inmate or, i the Alternative, for Appearance by Telephone or Video
Conference should be dented.

I

H
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CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Motion For
Transportation Of Inmate For Court Appearance, Or In The Alternative, For Appearance By
Telephone Or Video Conference be DENIED.

DATED this 11th day of December, 2012.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Danielle Pieper

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MATLING
I hereby certify that service of the above and foregoing was made this 11th day of

December, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 630

INDIAN SPRINGS, NV 89018

BY: /s/ R. Johnson
R.JOHNSON
Secretary for the District Attorney’s Office

KC/DPiry/M-1
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STEVEN B. WOLFSON S

Clark County District Attorney ‘ CLERK QF THE COURT
Nevada Bar #001565

FRANK PONTICELLO

Chief Deputy District Attorney

Nevada Bar #00370

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

V- CASE NO: (256384
BARRON HAMM, DEPT NO: IV
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER REQUEST FOR MOTION TO BE
IMMEDIATELY HEARD BY COURT

DATE OF HEARING: DECEMBER 19, 2012
TIME OF HEARING: 9:00 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
19th day of December, 2012, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through FRANK
PONTICELLO, Chief Deputy District Attorney, and good cause appearing therefor,

il
i
i
il
il
i
1/
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IT IS HEREBY ORDERED that the Defendant’s Pro Per Request For Motion To Be
Immediately Heard By Court, shall be, and it is DENIED, hearing set for January 10, 2013
STANDS.

DATED this _KL{/_ day of January, 2013.

STEVEN B. WOIL FSON
Clark County Distrigt Attorney
rada Bar #00156
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CERTIFICATE OF SERVICE

I certify that on the 16th day of January, 2013, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

—
BY: K . L;[‘D HR—
: "RUTOHNSON

Secretary/for the District Attorney’s Office

PAWPDOCS\WORDRWWORDR\W0$'90927503 doc
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ORDR _%g, e
STEVEN B. WOLFSON Qi 4
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

JONATHAN COOPER

Deputy District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: (256384

BARRON HAMM, DEPT NO: Xl
#2707761

Defendant.

ORDER DENYING DEFENDANT’'S PRO PER MOTION FOR TRANSPORTATION OF
INMATE FOR COURT APPEARANCE, OR IN THE ALTERNATIVE, FOR
APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR CLARIFICATION
DATE OF HEARING: JANUARY 10, 2013

TIME OF HEARING: 9:00 A M.

THIS MATTER having come on for hearing before the above entitled Court on the
10th day of January, 2013, the Defendant not being present, IN PROPER PERSON,
Defendant’s presence being WAIVED, the Plaintiff being represented by STEVEN B.
WOLFSON, District Attorney, through JONATHAN COOPER, Deputy District Attorney.
and good cause appearing therefor,

IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion For Transportation
Of Inmate For Court Appearance, Or In The Alternative, For Appearance By Telephone Or
Video Conference, shall be, and it is DENIED, as it does not entertain oral argument in these

matters.
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%" iy ict Attorny
Nevada Bar #012195

COURT FURTHER ORDERED, Defendant’s Pro Per Motion For Clarification, shall
be, and it is DENIED. g v
DATED this

day of January, 2013.

STEVEN B. WOLFSON _
Clark County District Attorney
Nevada Bar #00156
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CERTIFICATE OF SERVICIE

I certify that on the 29th day of January, 2013, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY:

370
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for the District Attorney’s Office
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g)'II‘f?nVI‘fEN B. WOLFSON m b Sbrsnn

Clark COUﬂty District Attomey CLERK OF THE COURT
Nevada Bar #001565
J ONATHAN‘ COOPER
Deputy District Attormey
Nevada Bar #012195
200 Lewis Avenue
Las Vegas, Nevada 89155 2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
~VS- : CASE NO: 09C256384
#B%%%%Ii\l HAMM, . DEPT NO: IX
Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JANUARY 10, 2013
TIME OF HEARING: 9:00 AM.

THIS CAUSE having come on for heaﬁng before the Honorable JUDGE JENNIFER
TOGLIATTI, District Judge, on the <10th day of January, 2013, the Petitioner not being
present, PROCEEDING IN FORMA PAUPERIS, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through JONATHAN
COOPER, Deputy District Attorney, and the Court having considered the matter, including
briefs, transcripts, no arguments of counsel, and documents on file herein, now therefore, the
Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
1. On July 22, 2009, BARRQN' HAMM (hereinafter “Defendant™) was charged

by way of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony —
NRS 205.060); COUNT 2 - Assault’ With a Deadly Weapon (Felony — NRS 200471},

PAWPDOCS\FORGINRI02T501 doc
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COUNT 3 — Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030,
193.165); and COUNT 4 — Carrying Concealed Firearm or Other Deadly Weapon (Felony —
NRS 202.3506(1)(d)(3)). ‘

2. On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree
Murder With Use of a Deadly Weapon and COUNT 2 - Assauit With a Deadly Weapon. An
Amended Indictmnent and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

3. On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT I - to LIFE with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 -
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (3%’5) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010. l o

4. Defendant ﬁl?d an L}ntimeiy Notice of Appeal on August 5, 2010, and the
Nevada Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur
issued on October 6,2010.

5. On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the ﬁistrict Court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

6. On October 31, 2Q12, Deﬁ;ndant filed a Motion to Appoint Counsel and
Petition for Writ of Habeas COrlelS"(PGSt—COHViCtiOH) to which the State filed its Response
and Motion to Dismiss on November 14, 2012. The Court entertained Defendant’s Petition

on January 10, 2013.

2 PAWPDOCS\FORQ09\9(927501 doc
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7. Defendant Petition was time barred pursuant to NRS 34.726.

8. Defendant did not show good cause for the late filing of his Petition,

9. Defendant was not entitled to the appointment of counsel as he failed to
demonstrate that any petition he might file would not be dismissed summarily as untimely
per NRS 34.726 or that any requested review would not be frivolous.

C‘ON{JLUSIONS OF LAW

1. Pursuant to NRS 34.726:.

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within % year of the entry of the judgment of conviction or, if an
aéppeal has been taken from the judgment, within 1 year after the
upreme Court issues its remiftitur. For the F oses of this
subsection, good cause for delay exists if the petitioner
demonstrates o the satisfaction of the court:
Ea% That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

2. The Supreme Court of Nevada has held that NRS 34.726 should be construed
by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As

per the language of the statute, the one-year time bar proscribed by NRS 34.726 begins to
run from the date the judgment of “cdriviétion is filed or a remittitur from a timely direct

appeal is filed. Dickerson v, State, i(l-'4 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

3. The one-year time limit for preparing petitions for post-conviction relief under

NRS 34.726 is strictly applied. In Gonzales v. State,. 118 Nev. 590, 53 P.3d 901 (2002), the

Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defend.?mt that he purchased postage through the prison and
mailed the Notice within the one;y:éar time limit. The Petition in this case was filed over a
year late. |

4. The Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred.

State_v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court

B
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found that “[a]pplication of the statutory procedural default rules to post-conviction habeas

petitions is mandatory,” noting:
Habeas corpus petitions that are. filed many vears after conviction
are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074, Additionally, the Court noted that procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion o the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

5. Generaily, ‘good cause’ means a ‘substantial reason; one that affords a legal
excuse.’” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) quoting Colley v.
State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from
complying with State p.rocedural default rules.” Hathaway, 71 P.3d at 506 citing Pellegrini v.
State, 117 Nev. 860, 886-87, 34 P3d 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanisi.v, Direétor, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasonably available to counsel or that some interference by
officials made compliance impracticable.” Hathaway, 71 P.3d at 306.

6. In Coleman V. 'I‘hohlpsc?n, 501 U.S. 722 (1991), the United States Supreme
Court ruled that the Sixth Amcﬁdment i;fovides no right to counsel in post-conviction
proceedings. In McKague v. Waljden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada
Supreme Court similarly ot;served that “[t}he Nevada Constitution...does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s
right to counsel provision as being coextensive with the Sixth Amendment to the United
States Constitution.”
i
i
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7. NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the

costs of the proceedings or employ counsel. If the court is

satisfied that the allegation of indigency is true and the petition is

not dismissed summarily, the court may appoint counsel at the

time the court orders the filing of an answer and a return. In

making its determination, the court may consider whether:

(a% The issues are difficult;
b The Defendant is unable to comprehend the
proceedings; or
(¢)  Counsel is necessary to proceed with discovery,

8. Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel if the petition is not summarily dismissed. McKague specifically
held that, with the exception of cases in which appointment of counsel is mandated by
statute, one does not have “[alny constitutional or statutory right to counsel at all” in post-
conviction proceedings. Id. at 164.

9. The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)). !

| ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby denied.

e
DATED this J 8 day of January, 2013.

STEVEN B. WOLF5€;
Clark County District A ey
Neva r #001565 \ \\

BY.

eputy District Attorney
Nevada Bar #012195
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CERTIFICATE OF SERVICE

I certify that on the 17th day of January, 2013, I mailed a copy of the foregoing

proposed I'indings of Fact, Conclusions of Law, and Order to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
- P.O.BOX 650
INDIAN SPRINGS, NV 89018

v B

R, JOHNSON
Secretary fer the District Attorney’s Office

KC/ICHr/M-1
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Electronically Filed
02/04/2013 02:32:53 PM

NEO Q%, ikﬂ‘»«uﬁ-——

DISTRICT COURT CLERK OF THE COURT

CLARK COUNTY, NEYADA
BARRON HAMNM,
Petitioner, ~
Case lNo: 09C256384
VB, Dept No: IX

THE STATE OF KEVADA, . .
NOTICE OF ENTRY OF FINDINGS O

FACT, CONCLISIONS OF LAW AND

Respondent, ORDER

PLEASE TAKE NOTICE that on January 29, 2013, the court enterad a decision or order in this matter,
a true and correct copy of which 15 attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. It vou wish to appeal, vou
must file a notice of appeal with the clerk of this court within thirty-three (33) daye after the dare this notice is

mailed to yeu. This notice was mailed on February 4, 2013,

STEVEN D). GRIERSCHMN, CLERE OF THE COTTRT

Q}/@ﬁcﬁém sz e

Teodora Jones, Deputy Clerk

CERTIFICATE OF MATLING

| herehy certity that on this 4 day of February 2013, | placed a copy of this Natice of Entry in:

The bin{s) located in the Cffice of the District Cowrt Clerk of;
Clark County District Atterney’s Otfice
Allomey General’s Cllice  Appellate Division-

Fl The United Stutes mal addressad as [ollows:
Barron Hamim # 1052277

PG Box 050
Indian Springs, WV 89018

Qjﬁcﬁ/ﬁm Q:Z A

Teodora Jones, Deputy Clerk
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Electronically Filed
01/22/2013 10:31:02 AM

ORDR | )
STEVEN B. WOLISON (m« -

lerk (_.Dllﬂt Dl&trl(.st Attum(: CLERK OF THE COURT
Nevada Bar }#;001565 !

JONATHAN COOPER

Deputy District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, Nevada 89155 2212

(702671 2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-VS- CASE NO: 09C256384
?%%?%? HAMM, , DEPT NO: 1X
Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JANUARY 10, 2013
TIME OF HEARING: 000 A M.

TITIS CAUSE having come on for hearing betore the Honorable JUDGE JENNIFER
TOGLIATTI, District Tudge, an the-10th day of January, 2013, the Petitioner not being
present, PROCEEDING TN FORMA PAUPERIS, the Respondenl being represented by
STEVEN B, WOLFSON, Clark County Districl Attorney, by and through JONATHAN
COOPER, Deputy District Attorney, and the Court having considered the matter, including
briefs, transcripts, no arguments of counsel, and documents on file herein, now therefore, the
Court makes the following findings of facf and conclusions of law:

FINDINGS OF FACT
1. On Tuly 22, 2009, BARRQN' HAMM (hereinalier “Ilefendant™) was charged

by way of Indictment with COUNT 1 — Burglary While in Possession of a Fircarm (Felony —
NRS 205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200471},

P PDOCSFOFSIMO0927501 . doe
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COUNT 3 — Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030,
193.165); and COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony —
NRS 202.350( 1){(d)(3)). _

2. On March 12, 2010. Defendant pled guilty to COUNT | — Second Degree
Murder With Use of a Deadly Weapon and COUNT 2 -~ Assault With a Deadly Weapon. An
Amended Indictment and Guilly Plea Agreement (“GPA’™) were filed in open court the same
day.

3. On May 14, 2010, Defendant was scntenced, pursuant to the GPA, as follows:
COUNT 1 - to LIFE with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY {240} MONTHS with a4 minimum parole
eligibility of NINETY-S1X (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO {72) MONTHS with a minimum parole eligibility of
TWENTY-IFOUR (23.!) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010. ' o

4. Defendant filed an untimell.y Notice of Appeal on August 5, 2010, and the
Nevada Supreme Court dis%isseerefendant’s appeal on September 10, 2010, Remitlitur
issued on Qctober 6, 2010. o

5. On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the D.istrict Court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hecaring the court noted thal by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

6. On O‘GI{]]I;EI' 31, ZGrIlE, Deféndant filed a Motion to Appoint Counsel and
Petition for Writ of ﬁabeas Corp;fs (Post-Convigtion) to which the State filed its Response
and Motion to Dismiss on Navember 14, 2012, The Court entertained Defendant’s Petilion

on Januvary 10, 2013.

2 FAWPDOCS\FORI0LS092750 | doe
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7. Detendant Petition was time barred pursuant to NRS 34.726.

8. Defendant did not show good cause for the late filing of his Petition.

9, Defendant was not entitled to the appointment of counsel as he failed 10
demonstrate that any petition he might [ile would not be dismissed summarily as untimely
per NRS 34.726 or that any requested review would not be frivolous.

C’Of{CLUSIONS OF LAW

1. Pursuant to NRS 34.726:.

Unless there is good cause shown tor delay, a petition that
challen%es the validity of a judgment or sentence must be filed
within T vear of the entry of the judgment of conviction or, if an
qppea] has heen taken from the judgment, within 1 year after the

upreme Courl issues its remittitur.  For the fpurpuses of this
subsection, good cause for delay exists the petitioner
demonstrates to the satisfaction of the court:
Ea% That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

2. The Supreme Court of Nevada has held that NRS 34.726 should be construed
by its plain meaning. Pellegrini v, State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As

per the language of the statute, the one-year time bar proscribed by NRS 34.726 begins Lo
run from the date the judgment c:-f conwctmn is filed or a remittitur from a timely dirget
appeal is filed. Dickerson v, State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

3. The one-vear time limit {or preparing petitions (or post-conviction relief under

NRS 34,726 is strictly applied. In Gonzales v. State, 118 Nev. 390, 53 P.3d 901 {2002), the

Nevada Supreme Court rejécted a habeas petition that was filed two (2) days late despite
cvidence presented by the defendant that he purchased postage through the prison and
mailed the Notice within the c)ne-y'f;ar time limit. 'The Petition in this case was filed over a
yvear laie. '

4. ‘The Nevada Supreme Court has held thal the district court has ¢ duly to

consider whether a defendant’s post-conviction petition claims are procedurally barred,

State v, Eighth Judicial District Courd, 121 Nev. 225, 112 P.3d 1070 (2005}, The Court

3 EAWPDOCS'WFORAOSI0GE27 301 doc
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found that “[a]pplication of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction

are an unreasonable burden on the criminal justice system. The

necessily for a workable system dictates that there must exist a
time when a criminal conviction is [inal,

121 Nev. at 231, 112 P.3d at 1074, Additionally, the Court neted that proccedural bars
“cannot b¢ ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

5. Genera.ily, ‘good cause’ means a ‘substantial reason; one that affords a legal
excuse.”” Hathaway v, State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003} quoting Colley v.

State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from
complying with State p'rocedural default rules.” Hathaway, 71 P.3d at 506 citing Pellegrini v.
State, 117 Nev. 860, 886-87, 34 P3id 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanist.v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defensé can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasonably available to counsel or that some interference by
officials made compliance 1mpract1cab]c ” Hathaway 71 P.3d at 506.

6. In Coleman v. Thﬂmpson 501 U.S. 722 (1991), thc United States Supreme
Courl ruled that the Sixth Amendment prmldes na right to counsel in post-conviction
proceedings. In McKague v. Wﬂrden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada
Supreme Court similarly observed that “[tJhe Nevada Constitution...does not guarantee a
right to counscl in posbccnvictioﬁ proceedings, as we interpret the Nevada Constitulion”s
right to counsel provision as being coextensive with the Sixth Amendment 1o the United
States Constitution.”
i
il
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7. NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the

cosls of the Eroce*:: lings or_employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

(a% The issues are difficult;

b The Defendant is unable to comprehend the

proceedings; or
(c) Counsel is necessary to proceed with discovery.

g Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel if the petition is nol summarily dismissed. McKague specifically
held that, with thce exception of cases in which appointment of counsel is mandated by
statutc, one does not have “[a]ny constitutional or statutory right to counsel at all” in post-
conviction proceedings. Id. at 164, .

9. The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivelous before he may have an attorney appointed.” Pcterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971} (citing tormer statute NRS
177.345(2)). '

_ ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Posi-Conviclion

Relief shall be, and it is, hereby denied.

=
DATED this J 8 day of January, 2013,

K,’)WEA—«JQ

_ _ - [SYRICT JWE o

STEVEN B. WDLF\S@§
Clark County District A teqney

ch&da’ r #001563 \ \\

Deputy District Attorney
Nevada Bar #012195

5 PAWPDOCS\FOFSO 092750 doc

382




R e B e = T ¥ B ™ I o

L L L I o O S R o
L= I = Y " I o - T B - T ¥ B SOV R o ™,

CERTIFICATE OF SERVICE
[ certify that on the 17th day of January, 2013, 1 mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

BARRON HAMM #1032277
HIGH DESERT STATE PRISON
P.O. BOX 650
INDIAN SPRINGS, NV 89018

IN

R. JOIINSL
Secretary lor the District Attorney’s Office

KC/AICH/M-1
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Electronically Filed
021272073 10:13:10 AM
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CLERK CF THE COURT

PISTRICT COURT
CLARK COUNTY, NEVADA

* & * *

CASE NO.: 09C256384
DEPARTMENT 11

THE STATE OF NEVADA VS
BARRON HAMM

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY OQRDERED that the Clerk of the Court is hereby directed to
statistically clase this case for the following reason:

DISPOSITIONS:
Nolle Prosequi (before trial)
Dismissed (after diversion}
Dismissed (before trial)
Guilty Plea with Sentence (before trial)
Transferred (before/during trial)
Bench (Non-Jury) Trial
[]  Dismissed (during trial)
(]  Acquittal
[ ]  Guilty Plea with Sentence (during trial)
[[]  Conviction
Jury Trial
[[] Dismissed (during trial)
[l  Acquittal
[]  Guilty Plea with Sentence (during trial}
[]  Conviction

L0000

]

X Other Manner of Disposition

DATED this 4th day of February, 2013.

J i
ELIZAB ONZAUE
DISTR G
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17

to the Supreme Court of the State of Nevada, the decision of the District
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Nohce of APP2al Dende of gedition of oinit of He@ezab cocpud

(Title of Dotument)

filed in District Court Case number 0.2 5 (» ‘2\555'!;!

\E Does not contain the social security number of any person.

-OR-

) Contains the social security number of a person as required by:

A. A specific state or federal law, to wik:

{State specific law)
_Dr-

B. For the administration of a public program or for
for a federal or state grant.

an application

td pZ-2% ~ 2045

Signature Date

Pocoan B S0

Print Name

Tefendar:  Prny ‘.ﬁ.";&
Title
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L D ARRON A Maa 3G , Bereby certify, pursuant to NRCP 5(b), that on this 4,(,
day of Fehuort/ 20135, 1 mailed atrue and correct copy of the foregoing “ wetice oF
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Electronically Filed
02/26/2013 08:50:28 AM

ASTA Q%, ikﬂ‘»«uﬁ-——

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

STATLE O NEVADA,
Case No: 09C250384
Taintiffi{s), Dacpt Mo X1
V.
BARRON HAMM,
Defendant(s).
CASE APPEAL STATEMENT
1. Appellant(s): Barron Hamm

2. Judge: Jennifer Togliatti

7S]

Appellant(s): Barron Hamm
Counsel:

Barron Hamm 4105227
P.O). Box 630
Indian Springs, NV 89070

4. Rospondent: The Statc of Movada

Counscl:

Steven 13, Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV 82101
(70236712700
5. Respondent’s Attorney licensed in Nevada: Yes

6. Appellant Represented by Appointed Counscl In Districl Courl: Yes

395




2

10.

11.

12,

Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Dhate Commenced in District Court: July 22, 2009

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Post-Conviction Reliel
Previcus Appeal: Yes

Supreme Court Docket Mumber(s): 56559

Child Custody or Visitation: N/A

Dated This 26 day of Febroary 2013,

Steven D. Grierson, Clerk ol the Courl

3 N
SN A NEN PR
L

Heather Ungermann, Deputy Clerk
200 Lewis Ave

'O Box 551601

Las Vegas, Nevada 89155-1001
(702) 671-0512

=}
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OPPS Qi ¥ S
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008010
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
goz) 671-2500

ttorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
Vs CASENO: 090256384
E%%?%T}J HAMM, DEPTNO: XI
Detendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION
FOR RECONSIDERATION & APPOINTMENT OF COUNSEL

DATE OF HEARING: MARCH 18, 2013
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Pro Per Motion for
Reconsideration and Appointment of Counsel.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

i/
/"
H
i

CoProgean HilesWaeva, ComflDoomnent Convenerenmid06 T §3-4 784514 DOC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.000); COUNT 2 - Assault With a Deadly Weapon (Felony —~ NRS 200.471); COUNT 3
- Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Fircarm or Other Deadly Weapon (Felony — NRS
202.350(1 X d)3)).

On March 12, 2010, pursuant to negotiations, Defendant pleaded guilty to COUNT 1
— Second Degree Murder With Use of a Deadly Weapon and COUNT 2 — Assault With a
Deadly Weapon. An Amended Indictment and Gutlty Plea Agreement (“GPA”) were filed
in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 — 1o Life with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run ¢onsecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. The Judgment of
Conviction was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, which the Nevada
Supreme Court dismissed on September 10, 2010. Remittitur tssued on October 6, 2010.

Defendant filed a Motion to Withdraw his guilty plea on February 13, 2012, The
State opposed Defendant’s motion on February 22, 2012, and the Court denied Defendant’s
motion on February 24, 2012,

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) and Motion
for Appointment of Counsel on October 31, 2012. The State filed its Response and Motion

to Dismiss Defendant’s petition and Motion for Counsel on November 14, 2012, On January

b

ColPregrar: FliesiWeevi CondDovnen Copvarmernsmpd 061 195-4786514 1000
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10, 2013 the Court denied Defendant’s post-conviction petition as time barred with no good
cause showing and denied Detendant’s Motion to Appoint Counsel. Findings of Fact,
Conclusions of Law, and Order issued on Januvary 29, 2013 and the Notice of Entry was filed
on February 4, 2013. On February 22, 2013, Defendant filed a Notice of Appeal to the
Nevada Supreme Court.

Defendant filed the instant Motion for Reconsideration and Appointment of Counsel
on February 25, 2013. The State responds as follows:

ARGUMENT
L THE DISTRICT COURYT DOES NOT HAVE JURISDICTION TO CONSIDER

DEFENDANT’S MOTION.

Jurisdiction in an appeal is vested solely in the Nevada Supreme Court until the
remittitur issues to the District Court. Under the relevant statutes, the Nevada Supreme
Court has control and supervision of an appealed matter from the filing of the notice of
appeal until the issuance of the certificate of judgment. NRS 177.155; 177.305; Buffington
v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994).

On February 22, 2013, Defendant filed a Notice of Appeal of the district court’s
denial of his Petition for Writ of Habeas Corpus (Post-Conviction) and Motion to Appoint
Counsel. As a result, the district court no longer has jurisdiction to entertain the instant
Motion for Reconsideration and Appointment of Counsel until Remittitur in his Nevada
Supreme Court case issues. Defendant’s request for appointment of counsel in the instant
matter must be directed to the Nevada Supreme Court. See NRS 177,155,

7
/

ColPregrar: FliesiWeevi CondDovnen Copvarmernsmpd 061 195-4786514 1000
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CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Motion for
Reconsideration and for Appointment of Counsel be dismissed.
DATED this 15th day of March, 2013.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Pamela Weckerly for

DANIELLE PIEPER
Chaef Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MATLING
I hereby certity that service of the above and foregoing was made this 15th day of

March, 2013, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #10352277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON _
Secretary for the District Attorney’s Office

GS/DP/tj/M-1

ColPregrar: FliesiWeevi CondDovnen Copvarmernsmpd 061 195-4786514 1000
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STEVEN B. WOLFSON Electronically Filed
Clark County District Attorney : 04/19/2013 12:07:09 PM
Nevada Bar #001565

TREVOR HAYES )
Deputy District Attorne . %‘m—-
Nevada Bar #009581 Wi 3

200 Lewis Avenue CLERK OF THE COURT
Las Vegas, NV 80155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-vs- CASENO: (256384
BARRON HAMM, DEPT NO: XI
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR RECONSIDERATION;
AND FOR APPOINTMENT OF COUNSEL FOR "DIRECT APPEAL"

DATE OF HEARING: MARCH 18, 2013
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
18th day of March, 2013, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through
TREVOR HAYES, Deputy District Attorney, without argument, based on the pleadings and
good cause appearing therefor, )

il
i
1
1
/" Rl L R TR
/1

PAWPDOCS\WORDRWFORDRWOS\I0Y27507 doc
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STEVEN B. WOKFSON
Clark County District Attorney
Newada Bar #00156

Depu District Attomey A
Nevada Bar #009581

402

IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion For
Reconsideration; And For Appointment Of Counsel For "Direct Appeal”, shall be, and it is
DENIED as the Court currently has no jurisdiction to entertain the Motion as the appeal has

already been filed of the Order which is being sought for reconsideration.

DATED this l day om,

2013.

PAWPDOCS\ORDR\FORDR\PIOD0927507 doc
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CERTIFICATE OF SERVICE

I certify that on the 19th day of April, 2013, I mailed a copy of the foregoing Order

to:

BY:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

R7JOHNSON ‘
Secretary for the District Attorney’s Office

PAWPDOCSWORDHAFORDRYHNGOG2TSG7 doc
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, Supreme Court No. 62688

Appellant, District Court Case No. C256384

L'

THE STATE OF NEVADA,

Respondent. ' F"_ED
CLERK’S CERTIFICATE 0CT 22 2013

STATE OF NEVADA, ss. Qe Ve

[, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby cerify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

fg%giﬁe%d A
"ORDER the judgment of the district court AFFIRMED." R¥ Supreme Gourt Clerks CortificatedJudgn

3078992

TSI

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 17, 2013.

Judgment, as quoted above, entered this 19th day of September, 2013. m

Tracie Lindeman, Supreme Court Clerk

By: Amanda Ingersoll
Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, No. 62688
Appellant,
vs.
THE STATE OF NEVADA, - =1L =03
Respondent.

SEP 19 2013

1E m LIFOERMAN
={H] 1

ORDER OF AFFIRMANCE

This is a proper person appeal from an order of the district
court denying a post-conviction petition for a writ of habeas corpus.!
Eighth Judicial District Court, Clark County; Jennifer P. Teogliatti, Judge.

Appellant filed his petition on Qctober 31, 2012, more than
two years after entry of the judgment of conviction on May 20, 2010.
Thus, appellant’s petition was untimely filed. See NRS 34.726(1).
Appellant’s petition was preocedurally barred absent a demonstration of
good cause—cause for the delay and undue prejudice. See id.

Appellant claimed that he had cause for the delay because his
trial counsel failed to file a direct appeal despite being asked to do so.
Based upon cur review of the record on appeal, we conclude that the

distriet court did not err in denying the petition as procedurally barred.?

1This appeal has been submitted for decision without oral argument,
NRAP 34(f}(3), and we conclude that the record is sufficient for our review
and briefing i1s unwarranted. See Luckett v. Warden, 91 Nev. 681, 682, 541
P.2d 910, 911 (1975).

*We conclude that the district court did not abuse its discretion in
denying the motion for the appointment of counsel. See NRS 34.750(1),
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Appellant did not demonstrate cause for the delay because he failed to
demonstrate that he reasonably believed an appeal was pending and that
he filed his petition within a reasonable time of learning no api:eal had
been taken.® Hathaway v. State, 119 Nev. 248, 255, 71 P.3d 503, 508
(2003). Accordingly, we

ORDER the judgment of the district court AFFIRMED.4

o |

Gibbons
S eus)
g la> , .
Douglas
(ja,d]ﬂi:__- ,J
Saitta

ce:  Hon. Jennifer P, Togliatti, District Judge
Barron Hamm
Attorney General/Carson City
Clark County District Attorney
Eighth Distriet Court Clerk

IWe note that appellant first litigated a motion to withdraw the
guilty plea during the two-year period of his delay.

*We have reviewed all documents that appellant has submitted in
proper person to the clerk of this court in this matter;" and. we. conclude
that no relief based upon those submissions is warrantéd. . Ti’)*fthe extent
that appellant has attempted to present claims-ox facts 111,, those
submissions which were not previously presented muth& proceedmgs
below, we have declined to consider them in the ﬁrst msrance“‘ =
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, Supreme Court No, 62688
Appellant, District Court Case No. C256384
vS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TC: Steven b Grierscn, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Crder.
Receipt for Remittitur.

DATE: October 17, 2013
Tracie Lindeman, Clerk of Court

By: Amanda Ingersoll
Deputy Clerk

cc (without enclosures):
Hon. Jennifer P. Togliatti, District Judge
Barron Hamm
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on 0CT 22 2013

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
OCT 22 213
CLERK OF THE COURT

1 13-31222
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‘i‘- CLERK OF THE COURT
2
3
4
5 IN THE £, c_:gh £ JUDICIAL DISTRICT COURT OF THE STATE OF
6 ~~
, NEVADA IN AND FOR THE COUNTY OF Chn ¢ J_
8
9
)
10 || THE STATE OF NEVADA, )
» Plaintiff ) CASENO. < 2.5(, 38%
)
DEPT.NO. ¢
12 V.
EwS-~14
13 |[Bocenn Aiv :00am
_ Defendant.
14 | eSS 22 7 £ - )
15 MOTION TO WITHDRAW . PLEA
16
COMES NOW, Defendant, . c con o e -, proceeding in proper
17

18 || Person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea

19 || Agreement in the the case number ¢ 25y, 3%/ » on the date of ;27" in the month

20 |[of 53 inthe year 7o/~ .where defendant was then represented by S04 [ @Q?'«'fég, as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

@3 ‘h_ereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

il
OpUR

[4]

P

B

2

s 1] .
% s E:—_ Dated this O Z _day of A7) ) L2004
I .
o % é Respectfully submitted,
27| ©
BArtAensieammrm o 22ZZ
28 Defendant in Proper Person
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MEMORANDUM OF POINTS AND AUTHORITIES

HRS. 176.165 PROVIDES:

-

A motion to withdraw a plea of gulilty or nolo contepdere
may be made only before sentence is imposed, or imposition of sentence is suspended.
To correct manifest injustice, the court, after sentencing, may set aside the judg-
ment of conviction and permit the defendant to withdraw his or plea.
Failure to adequaztely iniorm a defendant of the full consequencies of hisfher
plea creates manifest injustice which could be corrected by setting agide the conviction

and allowing him/her to withdraw the guilty plea. Meyer v. State, 603 P.2d 1066 (Nev.

1979), and Little v. Warden, 34 P.3d 540 (Nev.2001).

Defendant herein alleges that his/her plea is in error and must withdraw the plea

pursuant to the following facts:Mmen’r,?Jwrnr\ Homod oo den ed
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Therefore, pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this nF day of P11, 20%

Respectfully Submitted,

~ B, b

CERTIFICATE OF SERVICE RY MATLING

I,pl;b:l\—roﬁ }f}CLM "\ . hereby certify, pursuant to NRCP 5(b), that
e~ :
on thuis @ ¢ _day of ,4} P) / R 20_’_:{, I mailed a true and correct copy of

the foregoing MO‘PKOQ teo N,,J;:\nl é[r(lhﬂ()\‘l ?ra{:\

by depositing it In the High Derest State Prison legal mail service provided through

’

cthe Law Library, with First class Postage prepaid, and addressed to the following:

ctbhirle 3. shoc + steven B welfaon
M_-lhf;m,&i&__ T e C»-%'kcc-.wﬁ! oftiee
200 L e AVE.. 3ty Tlone Zoo Lews ANE.

Los e » 5 [ ))

Po Bk §52Z. 12 L&;y’@agﬁ
aenlode ¥4155- 2212

Puablic Cfﬁrﬁr\éo\t\"- o FHice
FOO LEWS AN 3”5 Flocr
Los Veuan R edon, Iy

ok .O“I:" 4 nhe Qogard s
Los venns pALEGISS

GCC: File .
Dated this (J E day cof A?P‘r ! . 20&{

BY: prtdor) Howavn 6510 F
Boconn Ho.mnn o § 2240
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AFFIRMATION
Pursuant to NRS 235B.030

The undersigned does hereby affirm that the preceding

Motion to ith s\ gu:ihf Peo...
(Title of Document}

filed in District Court Case number £ 2.5 /7 254

] Does not contain the social security number of any person.
-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, t0 wit:

(State specific law)
_or-

B. For the administration of a public program or for an application
for a federal or state grant.

Bl et ?_Aomany) oY~ Q7“Zﬁ€7§/

Signature Date

TN COn Haen
Print Name

pedzadant/ Peose.
Tite
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PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0356

309 South Third Street, Suite 220

Las Vegas, Nevada 89155

(702) 433-40685

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, }
)

’ PlaintifT, } CASE NO. C256384X
b

V. } DEPT. NO. VII

)

BARRON HAMM, ) DATE: March |, 2010

#2707761 ) TIME: 9:00 a.m.

Defendant. )
}

MOTION TO SUPPRESS PURSUANT TO NRS 179.505
Comes now the defendant, by and through counsel Deputy Public Defender Scott €.
(Coffee, with the thi_s moltion to suppress any and all oral communications between the défendant'.
sevenlecn year old BARRON HAMM, and his mother which were unlaw fully intercepted and/or
surreplitiously recorded without either party’s consent in violation of NRS 179.410 to NRS
179.515, inclusive, and/or in violation of NRS 200.65¢ and/or in violation of any right to privacy
suaranteed the United States Constitution and/or the Constitution af the State of Nevada . Said

motion is based upon the attached points and authonties.

DATED this day of March, 2010.

PHIELIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By

SCOTT L. COFFEE, #5607
Deputy Public Defender

. EXHIBIT A
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MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF FACTS

[n the instant case, Barron Hamm voluntary went to the police station for an interview in
regards to the shooting of Jared Flemming. The interview took place within the confines of an
interview room, behind a closed door. Afler Hamm repeatedly denied being involved in the
shooting Detective Wildemann ask Hamm if he would say the same thing if your mom was
present. Shortly after Wildemann'’s this question, Hamm was joined in the interview by his
mother. Pieasantries were exchanged and then Hamm was left alone with his mother in the
interview roomt.

Upon lcaving the room, Hamm and his mother, Wanda Clark, believil{g they were alone,
have a discussion about facts of the case. Unbeknownst (o either Hamm or his maother, the entirety
ot what they believed to be a private conversation was surrcptitigusly intercepted and recorded by
LVPD. The state has indicated an intention & admit the entirety of tiis intercepled conversation.

LAW

NRS 179.505 allows for the filing of a motion to suppress the contents of “.. any
intercepled wire or oral communication, or evidence derived there from, on the grounds that: (a)
the communication was unlawfully intercepted.”

An “oral communication™ is defined by NRS 179.440 as *...any verbal message ultered by
a person éxh_ibitinlg an expectation that such communication is not subject o interception, under
circumstances justifying such expeetation.”

In the inslant case we have a conversation, i.e. “verbal inessages”, between the defendant
and his family. The circumstances of the conversation, getting the story straight before relaying it

to the police, clearly indicate that the participants of the conversation exhibited an expectation that

the communication was “...not subject to interception”.
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Given the forgeing, the only real question as to whether there was an “oral
communication” for the purposes of NRS 179.440 is whether the circumstances of the situation
justify the expectation that conversation was not subject to interception. While a police interview
room might not always justify such expectation, there are several compelling factors in this
instance which indicate the expectation of privacy was justified: 1) the defendant was told he was
not under arrest; 2) the interview took place away from the public eye in a closed room; 3) there
was no indication that the family was informed they were being taped; and 4) the officers told the
family they were leaving the room se a conversation could rake place, |

Each of the forgoing facts weighs in favor of a justified expectation that the conversation
was not subject to interception, but the faurth factor is the most compelling. In short, the agents of
the state purposely created a situation in which the family expected they were having a private
conversation, hence the state should be precluded from now claimiﬁg that such an expectation was
runjustificd--- any other cor.clusi.on invites abuze of the right the statutes were designed to protect.
In short, this was an “ora-l communication” as defined by NRS 179.440.

Under NRS 179.430 “Intercept™ means the aural acquisition of the contents of any wire or
oral communication through the use of any electronic, mechanical or other device or of any
sending or receiving equipment.” For example, a conversation recorded by virtue of a bugging
device, such as a suction cup attached to a phone, has been-intercepted for purposes of this statute.'

[n the instant case the conversation in question, including audio---in the words of NRS
179.430 “aural acquisition™--- was recorded on video taped. Given the cxpansive definition of
interception set forth by statute, it’s clear an inlerception took place.

Having established an intercepted oral communication, we now must turn to whether said

interception was lawful. The lawful interception of an “cral communication” normally requires a

' See, for example, Rupley v, State, 93 Nev. 60 (1877)
3
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court order prier to the interception.” Further; pursuant to NRS 179.500, any “interception” of an
“oral communication” is inadmissible unless the party offering the “oral communication” provides
proof that said interceplion was authorized by court order. Absent such proof the contents of such
intercepted “oral communication™ are generally inadmissible.®> In the instant case the state did not
receive a court order prior to intercepting the oral communication between the Cardonas; hence
absent some recognized expectation the conversation is inadmissible.

While exceptions to warrant requires exist, for example phone conversations recorded in
the ordinary course of business by police officers or conversation recorded by informants who are
“wired” * and telephone conversations being used by law enforcement officers during the ordinary
course of their duties.® This is not a casc which involves an informant or a telephone conversation
recorded in the ordinary course of an officer’s duties. In short, the specific exceptions previocusly
se forth by the court or statute do not apply in this case.

* - Here, in addition to the running rfoul Nevada’s wire 1ap statutes, the surreptitious
recording of Hamm and his mother runs foul of the NRS 200.650 prohibition ag:;tinst such
recording. Under NRS 200.650 any such recording must be authorized by al least one party to the

conversation. This is the reason conversations between knowingly “wired” informant and suspect

2 See NRS 179.460-470 which outline the situations in which the granting of such an order
would be appropriate and the prerequisites for the issuance of an order.

3 See Rupley, supra.

* See Bonds v. State, 92 Nev. 307 (1977) holding that a persen engaging in illegal activity
takes his chances that the conversation there person he’s dealing with is an informer hence no
expectation of privacy and no “eral communication” for purposes of NRS 179.440. Note that
Bonds rationale only applies so long as’at least one party consents to the recording least run afoul
of prohibition against the unauthorized surreptitious use of a listening device set forth in NRS
200.650. Here there was no consent by any party to the recording of the conversation.

5 See NRS 179,425 and Reyes v. State, 107 Nev. 191 {1991) for a full description of how
“telephone exception” applies to what might otherwise be termed an “interception” for purposes of
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| do not fall with in the purview of the “wire tap” statutes, but such an exception ceases to exist in

the absence of the informant’s consent.® Here there was no consent by any party and the state may

not avail itself of the “informant exception™’

- CONCLUSION

Based upon the forgoing and pursuant to NRS 179,505, NRS 200.650, the United States
Constitution and the Constitution of the State Nevada, the defense respectfuily moves this
honorable court to suppress any and all surr¢ptitiously recorded conversations between the
defendant and his family, said recording having been obiained in violation of the law of the state of
Nevada.

DATED this day of January, 2010,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

iy

SCOTT L. COFFEE, #3607
Deputy Public Defender

NRS 179.430. Here the conversation was video taped and the exceptions sct forth in NRS
179.425 are inapplicable.

8 See Summers v, State, 102 Nev. 195 (1986).

’ In Summers at 200, the Supreme court noted “In State v. Bonds, 92 Nev. 307, 550 P.2d

409 (1976) we held that the warrantless, electronic recording of a communication from a
“transmitter-type listening device™ attached to a police informant did not constitute the interception
of either a wire communication-or an oral communication. Consequently, we held that the
interceptor of such a commmunication need not first secure an order permitting the interception.
NRS 179.470; NRS 179.475. Such an interception must, however, satisfy the authorization
requirements se! forth in NRS 200,630 (footnotes omitted, emphasis added)
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NOTICE OF MOTION

TO:  CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
|

YOU WILL PLEASE TAI{E NOTICE that the Public Defender’s Office will bring the

above and foregeing Motion on for hearing before the Court on the 19% day of January, 2010, at

9:00 a.m.

DATED this

day of January, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:

SCOTT L. COFFEE, #5607
Deputy Public Defender '

CERTIFICATE OF FACSIMILFE

A COPY of the above and foregoing Order was sent via facsimile to the District Attorney’s

Office (383-8465) on this

By

day of January, 2010.

An employee of the Clark County Public

Defender's Qffice

419




' 47722»&1// 7 OF 5*,_.:;3@ A/_Z;z.//_% i

GRTATE OF MEVADA J oo

N T E (LARK. 4 3

_L/— Bﬁ.rnﬂzx_??/ MH{___,V%%’(M% dér.&mhﬁﬂ

ﬁ_éy&éf_g/ /sw’f P 94 %J_am@'_ﬁsma/fé_%f

) /@,7”’ 77 am ke e g Eigh bt tin i dam,
fd/%&uf ctint b atted’ z{f_/%,%mf
.-,Er_f_/f:.- ‘

)_,/Z:’i% _/{w}é Zﬁr’f /Lh-s-f ?Lw:r‘um'/‘ ‘JLo

/st Zacjé @cb& 7‘%4.% 5‘5 Jﬁwgwﬁ/ %EJ’ f:,d%

éavvﬁ’ui m___%é._cf ) ﬁi&/ ng Cuwrrs ??_kz_wm éﬁﬁ%@a‘f_

3) }% Lﬂ)f’a_%rid,éégfaéw%ﬁﬁ__‘ ;%7/ /_ﬁ'?éf/ 24).{/ /

¢ _...ﬁh.r}z ?Q/ﬂm% L&%ﬁ&/ Q@a?é e &ﬁ[ﬁﬁ_ﬂ_

.#5@_1_&?;&&’%!?_%@ ﬁ_@ ,,J}Lfi:v i&a plt

i, \___ bt %ﬂg& ool %ﬂzﬁwf A

/_% w_zfjcf ﬁarwf___//uf St rhe il Are o

Ao "Edih A

5 - W/LQC/' _ 55_7/% mf %f %&

zm__yé,,_ fw &L,&e% Yo it
45&@ é//; ‘// £ { M/L / :

420



7/ /.m-:r €L _%ﬂ?/:; é__a‘.&ﬂwwé

7/ au'r,% 7%‘3’/
6«5{2._4,&/54%?44'/ Corn S8 YKL

ﬂd&e/é’/_

_,_/é,a/r’if A".;Q.._i (MEJW%V'E Z f’ﬁ ff;;_ffiur“ OaFm/wL”E, _—

| NJ’) %}Jf@vﬁ_&/ ool e, /D/Ea.

\bzeeed o 70 ytame_ih_
Mand _a Z o G ogans. O"gw/fwa all Seeyftncil ‘?"& —

7

___%/é,_x:e
-..2%/7 chm/&wcfg U/ LG fr’oéfé/e: C”&WYE,” 94 ﬂrr&f‘ﬁ -
Mé@&] AL i ) OE Crand . %_é’m’/’ —
ﬁ/w.iaé_ é& ' d?fm__..zl__ d) FE 7/ /zzmji_ ~
L o i z"/é&nf' 2'%_&. Citrte it ﬁz %z/e: o
...&/f%c‘i* B .
17.)_stome / fEf. (om&f/ff( x.,;,.f N a _j
) 7% 7 / }/ 2P szfyZZﬂ At . mﬂférﬁtﬂ

}’:?; //a 1.
a.m_fe__}%zcz_d’swfmm Frs 26

/e: S 5"72 Z

Y. Mé(?io?éﬁfﬁ// —

""?f:__*;% meméﬁ__y_ézf , 2 j@%if j
%ﬂ_ v o QP%/.PE.H’ (M /‘il ) A.j /Kffi N
i W:-—%Wﬁ[lav—fx 2y Foboe g0 2 Asic a&}%e
,%!@/?é}% - — S S —




'(0)_7?4@ P sl oo e stalll, SHard Sk
P %ﬁﬁuf_é&&z_é_&fﬁ_ _aécé_:,_éﬁ{w/

@%:;é’maﬂ@m%ﬁ/éxmwiﬂé 4&44&&/.5@46

Zfzagaé_ b futer 4 sl fg&fé__ olha;

L, ) ¥ %.-4.5 4//4(/;&/}5/:%& L Ef_/éz/aﬂa

%ﬁ’é&}é_}%f—iﬁué[_&)ﬂw& % _z;:y/z/d?_;éz_ ‘ £££_¢07 |
;{g__&zﬁx;/&/f_éz%/ Q@/M:’_rf__g,gm_&}_égf&a

ﬁé;_/i/a %/:E__ﬁi)é LA z:éa’ﬂm%,;‘

12,) pstint wine el ‘il Cniticl” g e

/J;ﬂ;zg,(_'u’:_j_érf_,séé/ﬁfﬁ %ﬁ;’ff f%‘.f{ z ﬂﬂ /m/a__ PEE L )4
JﬂamLm_c% s Wofa LALLE @dgaé 2

I/?ME/ Ledest ?k)?z . ﬁﬁﬁ&%&@mﬁ-ﬂé
e, '

2.) Cinsel’s Aoiloce b file A st o Gipprse

Uridnk @@@feﬁf«zﬁu %E_M)?@_wa%_ﬁwii%__

%}:@;(l@ﬂﬁ__-%ﬂ_a@ _,/_/z/aacf‘_ﬁué_

At -.,/Qf_,ﬁg bt E;pﬁéﬁ:&é’_@mﬂé_é@émﬁ

-,J_'/_’.f

F g

422



5%L732ML&7%@/%

Zﬁzgzﬁx;L;Z%A@E%LE%LQ;EQZZ:;_;::?E

QQQEMﬂmf;;;Tﬁiizﬁf:gmw%mﬂalfj:ij
it pinil B, S8 Pty YHi Cottn )7 71 B
| ffm;w d;iﬁbf:;/ﬁ?&éé éz.fr_‘é—,&zé ﬂij_—l%{«fm o
_ é&d_f;%_ﬂ/%ﬁﬁbmﬁ%e?__{5.&Aajécziﬁa;m_ a&-zﬁé%/déé.._ o
:m*“yj}ﬂﬁ51322:??:%;;5%@&;2@22;ftﬂ:1

o el
- S — _ o 5

423




|
e

%

)

SR
SS1hs 0 v so T

QU o8 Tl vy o
SH4AM0Y AU P A2V

TR TYO T

10168 d . - :
. FOYHSORIS i ohd &.Jioo 0 ,wmc R A
19'10$ EREEEA / FeaH <259 KRy o1
WK 55713 LEHIS A3 SeH . . e Bl ST

| / 42722500 WY H V@ sed
AL | | ]

424



©

RECEIVED

APR 40 20t

Electronically Filed

04/10/2014 03:53:25 PM

750&?("@{\ /fcﬂ.l‘ﬂlﬂ W;‘**W
: / In Propria Personam
| Post Office Box 650 {HDSP] CLERK OF THE COURT

| Indian Springs, Nevada 89018

3

al

1 DISTRICT COURT

6l CLARK COUNTY, NEVADA
7|

8] )

9 l The ©TATE o7 Nesodon ;

0f vs. ; Case No. M
1 ? § Dept No. 7
i%uﬂ"an /-/me 7 % Docket

) NOTICE OF MOTION

5| YOU WILL PLEASE TAKE NOTICE, that pnbion o thihdeounl gudly Dl

7| will come on for hearing before the above-entitled Court on the 5 dayof M2y 2014
9:00an A1

18 i at the hour of o’clock . M. In Department __, of said Court.
19
20§ CC.FILE
%;l H
m H P ‘
2| DATED: this 67 dayof AP ) ,mf‘/‘
Z |
4 BY. Bl Acn
v Pof Cen Howim 205 2T 728
% | {In Propria Personam
al
2
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Electronically Filed
OPPS 05/01/2014 10:37:40 AM

%?E;\JEN B. ‘%QLFS%N .

ark County District Attorney '

Nevada Bar #001565 W
H. LEON SIMON C&“ i

Chief Deputy District Attorney CLERK OF THE COURT
Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada §9155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
v | CASENO: 09C256384
BARRON HAMM, ‘ .
4707761 | DEPTNO: XI
Defendant. |

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION
TO WITHDRAW PLEA

DATE OF HEARING: MAY §, 2014
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorncy, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached points and authorities in oppdsition to Defendant’s Pro Per Motion To
Withdraw Plea,

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

H
I
i
#

WALR0SFO92VTSN9F09275-OPPS-(HAMM__ BARRON)-001.ROCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, the State charged BARRON HAMM (hereinafter “Defendant™) by

way of indictment with: COUNT 1 — Burglary While in Possession of a Firearm (Felony —
NRS 205.060); COUNT 2 — Assault with a Deadly Weapon (Felony — NRS 200.471); COUNT
3 — Murder with Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony -~ NRS
202.350(1)(dX3)).

On March 12, 2010, after negotiations, the State charged Defendant by way of
Amended Indictment with: COUNT 1 - Second Degree Murder with Usc of a Deadly Weapon
{Category A Felony —NRS 200.010, 200.030, 193.165} and COUNT 2 — Assault with a Deadly
Weapon (Category B Felony — NRS 200.471). That day, Defendant entered into a Guilty Plea
Agreement (GPA) with the State wherein he pleaded guilty to both counts as charged in the
Amended Indictment. The State retained the right to argue on the charge of Second Degree
Murder. Both parties stipulated to a sentence of eight (8) to twenty (20) years for the deadly
weapon enhancement, and to a sentence of twenty-four (24) to seventy-two (72) months for
the charge of Assault with Use of a Deadly Weapon, and agreed to run that sentence
consecutive to COUNT 1. The plea agreement was conditional on the district court agreeing
to and following through with the stipulated portion of the sentence.

On May 14, 2010, Defendant appeared in court with counsel, was adjudged guilty, and
was sentenced on COUNT 1 to a MAXIMUM term of LIFE with a MINIMUM parole
eligibility of TEN (10) YEARS in the Nevada Department of Corrections (NDC) plus a
CONSECUTIVE term of a MAXIMUM of TWO HUNDRED F ORTY (240) MONTIIS with
a MINIMUM parole eligibility of NINETY-SIX (96) MONTHS for use of a deadly weapon,
and on COUNT 2 to a MAXIMUM term of SEVENTY-TWO (72) MONTHS with a
MINIMUM parole eligibility of TWENTY-FOUR (24) MONTIIS in the NDC,
CONSECUTIVE to COUNT 1. THREE HUNDRED SEVENTY-FIVE (375) DAYS credit
for time served. Defendant was also ordered to PAY $36,796.27 RESTITUTION to the family

WAZBUSFI\TSWYFDY2T5-OPPS-(HAMM__BARRON)-001,DOCK
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of the victim and $6,000.00 RESTITUTION to Victims of Violent Crimes. Judgment Of
Conviction was filed on May 20, 2010.

On August 5, 2010, Defendant filed an untimely Notice Of Appeal from his Judgment
Of Conviction. On September 10, 2010, the Supreme Court of Nevada dismissed Defendant’s
appeal for want of jurisdiction. Remittitur issued on October 6, 2010.

On February 13, 2012, Defendant filed a Motion To Withdraw Guilty Plea, which the
State opposed on February 22, 2012. The district court denied Defendant’s motion on
February 24, 2012, and the order of ‘denial was filed on May 7, 2012.

On October 31, 2012, Defendant filed a Petition For Writ Of Habeas Corpus (Post-
Conviction). The State filed its response and motion to dismiss Defendant’s petition as time-
barred with no good cause shown for the delay on November 14, 2012, On January 10, 2013,
the district court denied Defendant’s petition, entering its Findings Of Fact, Conclusions Of
Law, And Order on January 29, 2013, and its notice of entry on February 4, 2013. Defendant
filed a notice of appeal on February 22, 2013. On September 19, 2013, the Supreme Court
affirmed the district court’s denial of Defendant’s petition, with remittitur issuing on October
17, 2013.

On April 10, 2014, Defendant filed the instant motion to withdraw plea. The State
opposes as follows:

ARGUMENT

L DEFENDANT’S MOTION IS NOT PROPERLY BEFORE THE COURT
The Eighth Judicial District Court Rules provide: “No motions once heard and disposed

of may be renewed in the same causc, nor may the same matters therein embraced be reheard,
unless by leave of the court granted upon motion therefor, after notice of such motion to the
adverse parties.” EJDCR 2.24(a). Defendant’s previous motion to withdraw guilty plea was
denied on February 24, 2012, and the order of denial was filed on May 7, 2012, As Defendant
has not obtained leave of the Court to file his instant motion to withdraw plea, this motion is
not properly before the Court and must be dismissed.

7
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Additionally, EJDCR 2.24(b) states: “A party secking reconsideration of a ruling of
the court . . . must file a motion for such relief within ten (10) days after service of written
notice of the order or judgment unless the time is shortened or enlarged by order.” The order
of denial of Dcfendant’s motion to withdraw plea was filed on May 7, 2012, and Defendant
did not file his instant motion to withdraw plea until April 10, 2014. Accordingly, Defendant’s
motion is untimely and must be dismissed for this reason as well.

CONCLUSION

Based on the foregoing arguments as set forth above, the State respectfully requests this
Honorable Court DENY Defendant’s motion to withdraw plea.
DATED this 1st day of May, 2014,
Respectfully submitted,

STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #

H. LEON SIMON

Chief Deputy District Attorney
Nevada Bar #000411

CERTIFICATE OF MAILING
[ hereby certify that service of the above and foregoing was made this Ist day of May,
2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
BARRON HAMM #1052277
HIGH DESERT STATE PRISON

P.O. BOX 650
INDIAN SPRINGS, NV 89018

BY ? AL~
ON
Secretary/for the District Attorney’s Office

MW/HL S/tj/M-1

WARH0DFOO2L TG00 75-OPFS-(1TAMM,__ BARRON)-001.DOCX
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TIMOTITY J. FATTIG

Chief Deputy District Attorney
Nevada Bar #006639

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Electronically Filed
05/16/2014 10:13:02 AM

Q%“g./a‘&.;»—

CLERK OF THE COQURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-Vvs- CASE NO: 09C256384
BARRON HAMM, DEPT NO: Xl
#2707761

Defendant.

ORDER DENYING DEFENDANT'S PRO PER MOTION TO WITHDRAW PLEA

DATE OF HEARING: MAY 35, 2014
TIME OF HEARING: 9:00 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
5th day of May, 2014, the Defendant not being present, IN PROPER PERSON, the PlaintifT
being represented by STEVEN B. WOLFSON, District Attorney, through TIMOTHY 1.

FATTIG, Chief Deputy District Attorney, without argument and good cause appearing

therefor,
1
i
i
i
1

05-12~14A11:45 RLVD

WA00FOUTNCRERC2 T 5-ORDR-(HAMM_ BARRONN)-001.DOCX
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Withdraw Plea,
shall be, and it is DENIED,
DATED this 12@' day of May, 2014.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

*

BY
Chief Deputy District Attorney
Nevada Bar #006639

WAZOOORONTNGOF09275-ORDR-(HAMM _ BARRONN)-0GE. DOCX
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CERTIFICATE OF SERVICE

I certify that on the {ﬁ day of 12};752014, 1 mailed a copy of the foregoing Order

to:

09F09275X/jr for rj/V-1

BARRON HAMM #1052277

HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NEVADA 85018

BY Q@Wﬂ‘gﬁw -

A7 Robertson
Secretary for the District Attorney’s Office
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Electronically Filed
106/08/2014 08:11:.05 AM

OPPS m p W
STEVEN B. WOLFSON

Clark County District Attorney \ CLERK OF THE COURY
Nevada Bar #001565

DANIELLE K. PIEPER

Chief Deputy District Attorney

Nevada Bar #008610

200 Lewis Avenue

I.as Vegas, Nevada 89155-2212

{702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-vs- | CASENO: 09C256384
#B%%};%Tf HAMM, DEPTNO: XI
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION
FOR AND (SIC) ORDER GRANTING REQUEST FOR SENTING (SIC) TRANSCRIPTS

DATE OF HEARING: OCTOBER 27, 2014
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached points and authorities in opposition to Defendant’s Pro Per Motion For
And (SIC) Order Granting Request For Senting (SIC) Transcripts.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
i
i
7
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ARGUMENT

The State is not required to furnish transcripts at its expense upon the unsupported
request of a Defendant claiming inability to pay for them. Defendant must satisfy the court
that the points raised have merit, which will tend to be supported by a review of the record

before he may have records supplied at state expense. Peterson v. Warden, 87 Nev. 134, 483

P.2d 204 (1971). In order to be entitled to transcripts at the State’s expense, a defendant must
set forth the grounds upon which the petition is based. Id. at 135. In addition, the Defendant
must show that the requested review is not frivolous. Specifically, the Defendant must
demonstrate that: 1) the points raised have merit; and 2) such merit will tend to be supported
by a review of the record. Id. Transcripts will not be furnished at the State’s expense based
upon “the mere unsupported request of a Defendant who is unable to pay for them.” Peterson,

87 Nev. at 135, 483 P.2d at 205. In Peterson, the Court stated:

NRS 177.325, 177.335, and 177.345 do not contemplate that
records will be furmished at state expense upon the mere
unsupported request of a petitioner who is unable to pay for them.
Just as the petitioner must show that the requested review is not
frivolous before he may have an attorney appointed [NRS
177.345(2)), so must he satisfy the court that the points raised have
merit and such merit will tend to be supported by a review of the
record before he may have trial records supplied at state expense.
He must specifically set forth grounds upon which the petition is
> based.

Further, the Nevada Supreme Court’s decision in Ggorge v. State, 122 Nev. | 127
P.3d 1055 (2006), which holds that an indigent defendant is entitled to transcripts of all
proceedings for the specific purpose of effecting a direct appeal, affirmed it’s holding in
Peterson with regard to transcripts in other post-conviction proceedings.

In the present case, Defendant simply requests the transcripts with no supporting facts
to show that his claims on appeal {whatever they may be as he has not listed or explained them
in his motion) have merit, that such merit will tend to be supported by the contents of the
transcripts, and why Defendant is unable to pay for a copy himself. He simply alleges that he
needs them since the court granted his request to proceed in Forma Pauperis. Such a blanket

statement fails to show how his argument (whatever it may be) has any merit to warrant

WAZ009F 092\ TSOOF(00275-0OPPS-{(HAMM__BARRON)-002.DOCK
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transcripts at State’s expense. Defendant’s request for free transcripts is unsupported. As
such, Defendant has not met the threshold requirement and should be denied céurt records at
state expense.
DATED this 8th day of October, 2014,
Respectiully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevad B T #

»ﬁ ﬂ/ fM A\
ANIELLE K 'PthbR .

Chief Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 8th day of

October, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 630

IN?\ISPRIZGS NV 89018
BY .

R JOH
Secrcta or thc District Attorney’s Office

MW/HLS/tj/M-1
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BRETT O. KEELER

Chiefl Deputy District Attorney
Nevada Bar #009600

200 Lewis Avenue _
Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff’ .

THE STATE OF NEVADA,
Plaintiff,
_VS-

BARRON HAMM,
#2707761

Defendant.

Electronically Filed
11/04/2014 03:02:25 PM

Q%_;.W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO:; 090256384
DEPT NO: X1 '

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR AND ORDER
GRANTING REQUEST FOR SENTENCING TRANSCRIPTS

DATE OF HEARING: OCTOBER 27, 2014
TIME OF HEARING: 9:00 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
27th day of October, 2014, the Defendant not being preseﬁt, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through BRETT
0. KEELER, Chief Deputy District Attorney, without argument, based on the pleadings and

good cause appearing therefor,
i
i
i
i
i
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for and Order
Granting Request for Sentencing Transcripts, shall be, and it is DENIED WITHOUT
PREJUDICE. Court noted Defendant will be permitted to file a new motion detailing the
issues and/or claims.

DATED this 5% day ofOeteber- 2014,

STEVEN B, WOLFSON
Clark County District Attorney
Nevada-Bar #00] 565

Chief Deputy Dﬂtrlct Attorney
Nevada Bar #009600 A
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CERTIFICATE OF SERVICE

I certify that on the 4th day of November, 2014, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS,NV 89018
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STEVEN B. WOLFSON

Clark County District Aftorney

Nevada Bar #001565
MICHELLE JOBE

Deputy District Attorney
Nevada Bar #010575

200 Lewis Avenue

I.as Vegas, NV 89155-2212
(702) 671-2500

Electronically Filed

04/15/2015 06:42:28 AM

Q@&«*'W

C

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

s CASE NO:
BARRON HAMM, DEPT NO:
#2707761

Defendant.

LERK OF THE GOURT

09C256384
XI

ORDER GRANTING DEFENDANT’S PRO PER MOTION
REQUESTING OF THE SENTENCING COURT TO ISSUE ITS ORDER GRANTING
THE PETITIONER A COPY OF HIS PLEA CANVASSING AND SENTENCING
TRANSCRIPTS PURSUANT TO NRS 7.40 ET SEQ AND 7.055

DATE OF HEARING: MARCH 30, 20135
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
30th day of March, 2015, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through
MICHELLE JOBE, Deputy District Attorney, without argument, based on the pleadings and

good cause appearing therefor,

i
i
1
1

g4-13-15A10

126 RCVD

448
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IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion Requesting of the
Sentencing Court to Issue its Order Granting the Petitioner a Copy of his Plea Canvassing
and Sentencing Transcripts Pursuant to NRS 7.40 ET SEQ and 7.055, shall be, and it is
GRANTED. Defendant can be provided copies of transcripts.

DATED this 157> day of April, 2015,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #087565

Peputy Dish ot Attorne/
levaga-Bar #010575
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_ CERTIFICATE OF SERVICE
I certify that on the 15th day of April, 2014, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGEH DESERT STATE PRISON
P.O.BOX 650

INDIAN SZRINGS, NV 89018
BY ?ga A

R.JOHNSON
Secre for the District Attorney’s Office
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. : !ectmnica!ly filed

04/15/2015 06:42:28 AM

QDK 5 WoLFSON e 4 e
Clark Ccmnty District Attorney CLERK OF THE COURT
Nevada Bar #001565
MICHELLE JOBE _
Deputy District Attorney
Nevada Bar #010575

200 Lewis Avenue

Las Vegas, NV 80]55-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ CASE NO: 09C256384

RARRON HAMM, DEPTNG:  XI
#2707761 |

Defendant.

ORDER GRANTING DEFENDANT’S PR PER MOTION
REQUESTTNG OF THE SENTENCING COURT TOQ ISSUE ITS ORDER GRANTING
THE PETITIONER A COPY OF HIS PLEA CANVASSING AND SENTENCING
TRANSCRIPTS PURSUANT TO NRS 7.40 ET SEQ AND 7.055

DATE OF HEARING; MARCH 30, 2015
TIME OF HEARING: %: 00 AM.

THIS MATTER having come on for hearing before the abovc entitled Court on the
30th day of March, 2015, the Defendant not being present IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorncy, through
MICHELLE JOBE, Deputy District Attorney, without argument, based on the pleadings and
good cause appearing therefor,

#
Ht
i L |
" EXNT 5T A

) 3-15A10¢ 25 RCVYD WI2005F0INTSHOIF09275-ORDR-(HAMM__BARRON)-003.D0CX
04-13- : |
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IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion Requesting of the
Sentencing Court to Issue its Order Granting the Petitioner a Copy of his Plea Canvassing
and Sentencing Transcripts Pursuant to NRS 7.40 ET SEQ and 7.055, shall be, and it is
GRANTED. Defendant can be provided copies of transcripts. .

DATED this_15™ day of April, 2015.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #96T565

/,

Y™ m-@”‘;flﬂ [ Fdrz o
V Gpll y H cAttorn
evagaBar #010575
2

WAZ006F097H09F092 75-DRDR-(HAMM__BARRON)-003.D0CK
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_ CERTIFICATE OF SERVICE
I certify that on the 15th day of April, 2614, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SZ“NGS, NV 89018
BY ?@a U

R. JOHNSON
Secretary for the District Attorney’s Office

W:2009R\092\75\097052 75-ORDR-{(HAMM__ BARRON)-001.DOCK
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