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LAS VEGAS, NEVADA, JULY 5, 2017 

* * * * * * * 

 

DONNA J. McCORD, 

having been first duly sworn to faithfully  

and accurately transcribe the following  

proceedings to the best of her ability.   

 

MS. YANG:  Good morning, ladies and

gentlemen of the Grand Jury.  My name is Tiffany Yang.

I'm a student attorney practicing under Rule 49.5 under

the supervision of Chief Deputy Jay P. Raman.  I'm

presenting to you Grand Jury case number 16BGJ180A-B,

State of Nevada versus Andrew Arevalo, Alexis Plunkett

and Rogelio Estrada.  

The record will reflect that we have marked

a copy of the proposed Indictment as Exhibit Number 1

and that all members of the Grand Jury will be presented

with a copy of it.

The defendants in this case are charged

with Count 1, conspiracy to unlawfully possess portable

telecommunications device by a prisoner; Counts 2

through 12, possess portable telecommunications device

by a prisoner; Count 13, conspiracy to unlawfully

possess portable telecommunications device by a
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prisoner; Count 14, possess portable telecommunications

device by a prisoner.  

I am required by law to advise you of the

elements of these charges.  Instructions containing the

elements for the offenses set forth in the proposed

Indictment will also be provided to you.  I would ask

that a copy of the standard jury instructions be marked

as Exhibit Number 2.

As for the instructions for conspiracy, NRS

199.480, Penalties.  

3.  Whenever two or more persons conspire;

(a) To commit any crime other than those

set forth in subsections 1 and 2, and no punishment is

otherwise prescribed by law; 

(b) Falsely and maliciously to procure

another to be arrested or proceeded against for a crime; 

(c) Falsely to institute or maintain any

action or proceeding; 

(d) To cheat or defraud another out of any

property by unlawful or fraudulent means; 

(e) To prevent another from exercising any

lawful trade or calling, or from doing any other lawful

act, by force, threats or intimidation, or by

interfering or threatening to interfere with any tools,

implements or property belonging to or used by another,
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or with the use or employment thereof; 

(f) To commit any act injurious to the

public health, public morals, trade or commerce, or for

the perversion or corruption of public justice or the

due administration of the law; or

(g) To accomplish any criminal or unlawful

purpose, or to accomplish a purpose, not in itself

criminal or unlawful, by criminal or unlawful means.

Let's see, NRS 199.490, Overact act not

necessary.  In any such proceeding for violation of NRS

199.480, it shall not be necessary to prove that any

overt act was done in pursuance of such unlawful

conspiracy or combination.  

For Possession of a Telecommunications

Device by a Prisoner, NRS 212.165, Prohibition on

furnishing portable telecommunications device to

prisoner and on possession of such devices in jail or

institution or facility of Department of Corrections;

penalties; petition for modification of sentence.

1.  A person shall not, without lawful

authorization, knowingly furnish, attempt to furnish, or

aid or assist in furnishing or attempting to furnish to

a prisoner confined in an institution or a facility of

the Department of Corrections, or any other place where

prisoners are authorized to be or assigned by the
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Director of the Department, a portable

telecommunications device.  A person who violates this

subsection is guilty of a category E felony and shall be

punished as provided by NRS 197.130.

2.  A person shall not, without lawful

authorization, carry into an institution or a facility

of the Department, or any other place where prisoners

are authorized to be or are assigned by the Director of

the Department, a portable telecommunications device.  A

person who violates this subsection is guilty of a

misdemeanor.

3.  A prisoner confined in an institution

or a facility of the Department, or any other place

where prisoners are authorized to be or are assigned by

the Director of the Department, shall not, without

lawful authorization, possess or have in his or her

custody or control a portable telecommunications device.

A prisoner who violates this subsection is guilty of a

category D felony and shall be punished as provided in

NRS 193.130.

4.  A prisoner confined in a jail or any

other place where such prisoners are authorized to be or

are assigned by the sheriff, chief of police or other

officer responsible for the operation of the jail, shall

not, without lawful authorization, possess or have in
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his or her custody or control a portable

telecommunications device.  A prisoner who violates this

subsection and who is in lawful custody or confinement

for a charge, conviction or sentence for:  

(a) A felony is guilty of a category D

felony and shall be punished as provided by NRS 193.130.  

(b) A gross misdemeanor is guilty of a

gross misdemeanor.

(c) A misdemeanor is guilty of a

misdemeanor.

5.  A sentence imposed upon a prisoner

pursuant to subsection 3 or 4:  

(a) Is not subject to suspension or the

granting of probation; and

(b) Must run consecutively after the

prisoner has served any sentences imposed upon the

prisoner for the offense or offenses for which the

prisoner was in lawful custody or confinement when the

prisoner violated the provisions of subsections 3 or 4.

6.  A person who was convicted and

sentenced pursuant to subsection 4 may file a petition,

if the underlying charge for which the person was in

lawful custody or confinement has been reduced to a

charge for which the penalty is less than the penalty

which was imposed upon the person pursuant to subsection
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4, with the court of original jurisdiction requesting

that the court, for good cause shown:

(a) Order that his or her sentence imposed

pursuant to subsection 4 be modified to a sentence

equivalent to the penalty imposed for the underlying

charge for which the person was convicted; and

(b) Resentence him or her in accordance

with the penalties prescribed for the underlying charge

for which the person was convicted.

7.  A person who is convicted and sentenced

pursuant to subsection 4 may file a petition, if the

underlying charge for which the person was in lawful

custody or confinement has been declined for prosecution

or dismissed, with the court of original jurisdiction

requesting that the court, for good cause shown:  

(a) Order that his or her original sentence

pursuant to subsection 4 be reduced to a misdemeanor;

and

(b) Resentence him or her in accordance

with the penalties prescribed for a misdemeanor.

8.  No person has a right to the

modification of a sentence pursuant to subsection 6 or

7, and the granting or denial of a petition pursuant to

subsection 6 or 7 does not establish a basis for any

cause of action against this State, any political
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subdivision of this State or any agency, board,

commission, department, officer, employee or agent of

this State or a political subdivision of this State.  

9.  As used in this section:  

(a) "Facility" has the meaning ascribed to

it in NRS 209.065.

(b) "Institution" has the meaning ascribed

to it in NRS 209.271.  

(c) "Jail" means a jail, branch, county

jail or other local detention facility.  

(d) "Telecommunications device" has the

meaning ascribed to it in subsection 4 of NRS 209.417.

Accomplice/Aiding or Abetting Liability.  

An accomplice is one who is subject to

prosecution for the identical offense charged against

the defendant on trial.  

To be an accomplice, the person must have

aided, promoted, encouraged, or instigated by act or

advice the commission of such offense with knowledge of

the unlawful purpose of the person who committed the

offense.

A defendant cannot be found guilty based

upon the testimony of an accomplice unless such

testimony is corroborated by other evidence that tends

to connect such defendant with the commission of the
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offense.

It is not necessary that the evidence of

the corroboration be sufficient in itself to establish

every element of the offense charged, or that it

corroborate every fact to which the accomplice

testifies.  The necessary corroboration of an

accomplice's testimony need not be found in a single

fact or circumstance; rather, several circumstances in

combination may satisfy the law.  If evidence from

sources other than the testimony of the accomplice tends

on the whole to connect the accused with the crime

charged, the accomplice's testimony is lawfully

corroborated.

Where two or more persons are accused of

committing a crime together, their guilt may be

established without proof that each personally did every

act constituting the offense charged.  

All persons concerned in the commission of

a crime either directly and actively commit the act

constituting the offense or who knowingly and with

criminal intent aid and abet in its commission or,

whether present or not, who advise and encourage its

commission, with the intent that the crime be committed,

are regarded by the law as principals in the crime thus

committed and are equally guilty thereof.  
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A person aids and abets the commission of a

crime if he knowingly and with criminal intent aids,

promotes, encourages or instigates by act or advice, or

by act and advice, the commission of such crime with the

intention that the crime be committed.

The State is not required to prove

precisely which defendant actually committed the crime

and which defendant aided and abetted.

For Actual or Constructive Possession.  

The law recognizes two kinds of possession,

actual possession and constructive possession.  A person

who knowingly has direct physical control over a thing,

at a given time, is then in actual possession of it.

A person who, although not in actual

possession, knowingly has both the power and the

intention, at a given time, to exercise dominion or

control over a thing, either directly or through another

person or persons, is then in constructive possession of

it.  

The law recognizes also that possession may

be sole or joint.  If one person alone has actual or

constructive possession of a thing, possession is sole.

If two or more persons share actual or constructive

possession of a thing, possession is joint.

You may find that the element of possession
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as that term is used in these instructions is present if

you find by probable cause that a defendant had actual

or constructive possession, either alone or jointly with

other.

"Knowingly" imports a knowledge that the

facts exist which constitute the act or commission of a

crime, and does not require knowledge of its

unlawfulness.  Knowledge of any particular fact may be

inferred from the knowledge of such other facts as

should put an ordinarily prudent person on notice.  An

act or a failure to act is "knowingly" done if done

voluntarily and intentionally, and not because of

mistake or accident or other innocent reason.  

Are there any questions with regard to the

elements of the charged offenses at this time?

A JUROR:  I have a question.  You just said

there were three defendants in this case but we only

have two listed on our Indictment.  The third one is

listed in Counts 13 and 14.

MR. RAMAN:  We plan to supersede including

that defendant next week.  So we're presenting all

evidence that you're going to hear in the case and

simply ask for a vote next week.

MS. YANG:  Sir, you had a question.

A JUROR:  It was the same question.
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MS. YANG:  Okay.

A JUROR:  Thank you.

MS. YANG:  Thank you.  Are there any other

questions at this time?  Okay.  

MR. RAMAN:  We'll call our first witness,

Aaron Stanton.

THE FOREPERSON:  Please raise your right

hand.

You do solemnly swear that the testimony

you're about to give upon the investigation now pending

before this Grand Jury shall be the truth, the whole

truth, and nothing but the truth, so help you God?

THE WITNESS:  I do.

THE FOREPERSON:  Please be seated.  

You're advised you're here today to give

testimony in the investigation pertaining to the

offenses of conspiracy to unlawfully possess portable

telecommunications device by a prisoner, possess

portable telecommunications device by a prisoner

involving Andrew Arevalo and Alexis Plunkett.  

Do you understand this advisement?

THE WITNESS:  I do.

THE FOREPERSON:  Please state your first

and last name.  Spell both for the record.

THE WITNESS:  It's Aaron Stanton,
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A-A-R-O-N, last name is S-T-A-N-T-O-N.  

 

AARON STANTON, 

having been first duly sworn by the Foreperson of the  

Grand Jury to testify to the truth, the whole truth,  

and nothing but the truth, testified as follows:  

 

EXAMINATION 

BY MR. RAMAN:  

Q Detective, what do you do for a living?  

A I'm employed by the Las Vegas Metropolitan

Police Department as a detective in the criminal

intelligence section.

Q How long have you been a law enforcement

officer?

A I've been employed with the department

approximately 23 years.

Q And are you assigned any particular section

or capacity within the department?

A Yes, I work in the criminal intelligence

section.  Within that section I work on the public

integrity squad.

Q And you mentioned that you are a detective?

A Correct.

Q I want to take you back to March 23rd of
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2017.  Were you tasked with an investigation that had a

relationship with the Clark County Detention Center?

A Yes.

Q And is the Clark County Detention Center

here in Clark County?

A It is.

Q Is it located on Casino Center Drive?

A Yes.

Q And in what capacity did you become

involved in the investigation regarding the Clark County

Detention Center?

A A corrections officer, Officer Munoz,

M-U-N-O-Z, contacted our section and informed us that

there was some suspicious activity involving an inmate

and his attorney during visits and wanted to provide

this information to us in order to see if it warranted

further investigation.

Q What inmate in specific were you reached

out to investigate?

A It was Andrew Arevalo.

Q If I were to show you a picture would you

recognize this person?

A Yes.

Q Showing you Grand Jury Exhibit 7, is this

Mr. Arevalo?
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A It is.

Q And you said this also related to an

attorney?

A Correct.

Q What attorney would that be?

A Alexis Plunkett.

Q And if I were to show you a picture of a

Alexis Plunkett, would you be able to recognize that

person?

A Yes.

Q Showing you Grand Jury Exhibit 8.

A That is Miss Plunkett.

Q You mentioned that you were doing this

investigation regarding Mr. Arevalo being an inmate.  Do

you recall what he was in jail for at the time?

A He was originally in custody for prohibited

person in possession of firearm in some

narcotics-related offenses.  There was a subsequent

break in custody and then he was indicted for a

prohibited person possession of firearm and trafficking

in controlled substance which he was then taken back

into custody which is when the investigation began

involving me.

Q To your knowledge those offenses,

possession of firearm by a prohibited person and
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trafficking in controlled substance, are those felony

offenses?

A They are.

Q Based on the information provided to you

by, was it Detective or Sergeant Munoz?

A He's just a corrections officer.  

Q Corrections Officer Munoz, did you use any

tools to conduct any kind of an investigation at the

jail?

A Yes.

Q What tool did you use?

A We actually employed a covert video camera

inside one of the visiting rooms at the Clark County

Detention Center.  

Q Regarding that covert video camera, what

was it disguised as?

A It was disguised as a smoke detector on the

ceiling of the visiting room.

Q The room itself, does it not normally have

surveillance?

A There's two different towers in the Clark

County Detention Center, the north tower and the south

tower.  The north tower was recently retrofitted.  It

does have overt cameras which you can see.  The south

tower does not have any type of video cameras in the
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visiting rooms.

Q Okay.  And by installing this covert

camera, was there a purpose or plan that you installed

it for?

A Yes, to monitor the activities that were

going on during the visits between Mr. Arevalo and

Miss Plunkett.

Q Was there any kind of circumstance with

vision to make sure that Inmate Arevalo and Attorney

Plunkett were within eyeshot of that camera?

A It was.  If I'm understanding you

correctly, it was installed in one particular room and

the best efforts were made to actually place them into

that particular room during their visits.

Q So are there multiple rooms for visitation

within the south tower?

A There is.  There's approximately four rooms

on each of the floors.

Q Okay.  So there are numerous rooms that one

could visit, attorney/client?

A Correct.  Mr. Arevalo was actually housed

on the second floor in the south tower, so generally he

would be taken to the second floor visiting rooms and

there's four different rooms that are in that visiting

area for him to conduct visits.
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Q Okay.  Was the camera equipped with the

ability to pick up audio?

A No.

Q Was there a reason why it was not?

A Yes.  Attorneys and their clients obviously

have what we call attorney/client privilege.  Their

communication is privileged and therefore we cannot

surreptitiously listen into their conversations.

Q Was Miss Plunkett at the time Mr. Arevalo's

retained attorney?

A She was.

Q Was every single visit during the time

period you were investigating recorded?

A No.

Q Was there a reason?

A Yes.  We had the equipment installed in one

particular room.  There was all the efforts that we

could employ to get them into those rooms but sometimes

there were circumstances outside of our control that

happened.  There were occasions where there would

already be somebody in that particular room visiting

when Miss Plunkett would show up for visits or for her

visits, therefore they were placed in a different room.

There was different reasons why but not all of them were

recorded again for things that happened outside of our
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control.

Q When was the basic time frame that you were

able to start getting recorded surveillance video only

of visitations between Mr. Arevalo and Miss Plunkett?

A It was approximately April 8th of 2017.

Q And what was the duration?  Where did that

terminate as far as your surveillance of these two?

A It lasted approximately a month and it

terminated approximately May 10th of 2017.

Q Okay.  You personally reviewed all of the

surveillance video that you were able to acquire on

those multiple visits?

A Yes.

Q And did the relationship there appear to be

standard between attorney and client?

A Not from my experience.  For one, the

frequency was a lot, much more than a normal

attorney/client frequency at this stage in a court

proceeding.  The times were off.  A majority of the

visits were late at night outside of business hours.  In

reviewing the actual content of the video, a lot of it

seemed to be more of a social interaction rather than a

business interaction.  There was a lot of laughing and

joking around going on.  There was instances where it

appeared that Mr. Arevalo was upset and wouldn't look at
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Miss Plunkett, just stared away from her, and she

appeared to be crying.  It just, it did not seem like a

normal attorney/client situation to me.

Q Okay.  In preparation for this Grand Jury

presentation, have you prepared excerpts of the videos?

A Yes.

Q And in preparing those excerpts, is it

focused on any particular activity that occurred during

those visitations?

A Yes, it's primarily focused around the use

of Miss Plunkett's cellular telephone during the visits.

Q Okay.  At this time I'm going to switch

over to a video.  And showing you Grand Jury Exhibit 6,

is this a disk that was prepared with said excerpts of

those videos?

A Yes.

Q Okay.  The first folder in the disk is

titled Plunkett Video Clips; is that correct?

A Yes.

Q And it appears that there is a numerical

order to each individual folder within the disk.  Can

you explain the explanation of what those numbers mean?

A Sure.  Each of the folders have the date

and time attached to them.  So the very first folder

would be 04082017 so that's April 8th, 2017, and then
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the time in military time next to it, 1938 hours, which

would be 7:38 p.m.  And it goes down for each of the

folders.  And then one of the folders actually has a

hyphen that says Estrada which relates to a visit

involving Miss Plunkett and Rogelio Estrada.

Q Okay.  Let's go one by one and talk about

what is on these video clips.  The first folder we're

going to go into and play from is titled 04082017 and

there's a space 1938, correct?

A Yes.

Q Okay.  Before I start this clip which now

that we're in the clip, it says April 8th, 2017, 7:38

p.m., correct?

A Yes.

Q What are we looking at?

A So again this is a view from the covert

camera from the ceiling into the visiting room.  In the

middle is a table.  That's typical of the visiting

rooms.  They typically will have two or three chairs

sitting in them as well.  This particular one at this

time appears to have two chairs.  Mr. Arevalo is sitting

at one side of the table and Miss Plunkett is sitting at

the other.  The rooms have a door which you would see

the bottom of it in this clip towards the lower

left-hand corner of the picture and then the lower
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right-hand corner of the picture is a window that is in

the room that goes out into a hallway.

Q Okay.  And how long is this excerpt of that

clip approximately?

A It's approximately a little bit longer than

a minute.

Q Okay.  I'm going to proceed to play the

clip and I'll ask you certain questions about what is

being viewed.  First of all, who are the parties that we

can see on this clip?

A Again, Mr. Arevalo is at the top left-hand

corner of the video and Miss Plunkett is on the other

side of the table which would be kind of the center to

the right of the picture.

Q Okay.  I'm going to start the clip.  Okay.

Do we see any telecommunications devices out?

A Yes, there's a white-colored Apple iPhone

that Miss Plunkett is manipulating on the table.

Q Did that come from the property of

Miss Plunkett or Mr. Arevalo?

A From Miss Plunkett.

Q And is she manipulating the device?

A Yes.

Q Are you familiar with what kind of device

that is?
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A Yes, that's an Apple iPhone.

Q Now, at this point in the clip she appears

to be touching a side button on the phone.  From your

training and experience, what was she manipulating?

A Sure.  So on the left-hand side of the

Apple iPhones there's two buttons that when you're on a

phone call control the volume.

Q Okay.  And based upon what can be seen in

the video, does it appear the phone is in any certain

state?

A Sure.  The Apple iPhone has a speakerphone

function and this is, once you place a call it's in this

screen and then the button, which the phone is actually

upside down, but the top right-hand corner of the screen

allows the phone to go into speakerphone mode.

Q Okay.  Is there any visuals on the phone

that you can see that would resemble that a phone call

is actually being placed there?

A Yes.  Again, once a phone call is being

placed that particular screen pops up on one of the

functions, and once that screen pops up in the top

right-hand corner is the function to be able to put it

onto speakerphone.  So you can tell that a phone call is

being placed by the screen that it's actually on and

then you can tell that it is placed on speakerphone
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because the button on the right-hand top corner of the

screen is actually highlighted.  

And then also you asked me earlier about

the buttons on the left-hand side.  They do control the

volume, and you'll frequently see after Miss Plunkett

touches those buttons you'll see a bell-shaped emblem

that pops up on the screen of the phone and that shows

that the volume is actually being manipulated.

Q Okay.  Are there actions -- I'm going to

probably back up and replay from the middle of this

clip.  Is there body language or gesturing or what

appears to be talking going on that would be consistent

with using the phone?  

A Well, after Miss Plunkett places it on

speakerphone you can see Mr. Arevalo leaning towards the

phone which is placed in the middle of the table and you

can see his movement appears that he's talking although

he can't see his mouth.

Q Okay.  If Miss Plunkett was solely using

that telephone, would putting it in the middle of the

table closer to Mr. Arevalo be the most efficient way to

use that phone?

A Not in my opinion.

Q Okay.  We'll move on to the next folder.

The next folder is titled 04102017 space 1945, and I'm
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going to play from that folder.  Does this correspond

with April 10, 2017?

A Yes.

Q And there's a time stamp on this.  It says

7:45 p.m.; is that correct? 

A Yes.

Q Approximately how long is this clip?

A It's approximately four minutes.

Q Okay.  Who are the parties in the picture?

A Again, at the top of the screen you see Mr.

Arevalo and towards the bottom of the screen you see

Miss Plunkett.

Q Okay.  And I'm going to play the clip.

Okay.  Do you see any telecommunications device in the

clip at this point?

A Yes, Miss Plunkett removed a white-colored

Apple iPhone from her purse.  She has it in her hands at

this point.

Q Okay.  And is she doing anything with the

phone?

A Yes, she is making a phone call right now

and has extended her hand out to the middle of the table

to place the phone in the middle of the table and it

appears to be on speakerphone from the highlighted

button on the screen.
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Q Okay.  Again, it's in the middle of the

table between Mr. Arevalo and Miss Plunkett?

A Correct.

Q Does it appear to be in a phone call making

screen setting?

A It does.

Q If you look at the phone closely there's a

prominent red button that's visible when the screen is

active.  Do you know that to be significant?

A Sure.  So at the bottom of the phone call

screen when you're in a phone call there's the button

that is in the center toward the bottom of the phone and

that button terminates the phone call.

Q Is that red button usually present when

there isn't a phone call being made?

A No.

Q During the time that this phone is on a

speakerphone telephone phone call, does it appear

consistent that Mr. Arevalo is talking to the party

that's being made?

A Yes.

Q What is Miss Plunkett doing during this

conversation?

A During this particular one it appears that

she's doing something with her binder, flipping through
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pages and looking at papers.

Q All right.  And then the phone call ends,

correct?

A Yes.

Q Moving to the next folder entitled 04162017

space 1316, is this a video clip from April 16, 2017, at

1:16 p.m.?

A Yes.

Q And approximately how long is this clip?

A Approximately two and a half minutes.

Q Okay.  Who are the parties in the clip?

A Again, at the top left-hand corner of the

screen is Mr. Arevalo and then towards the center to the

bottom of the right-hand side is Miss Plunkett.

Q And where this video clip is starting, does

the phone appear to be closer to any one of the parties?

A It's closer to Miss Plunkett right in front

of her.

Q Okay.  And I'll start the clip.  Does the

phone appear to be in a call state?

A Not at this time.

Q Okay.  And what is Miss Plunkett doing with

the telephone?

A It appears that she went to one of her

contacts in her phone, just made a phone call from the
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contacts and then placed it on speakerphone.  

Q Okay.  

A And now is placing it in the center of the

table.  Again, she appears to be manipulating the volume

button on the left-hand side with her right thumb.

Q Is the facial movements and body gesturing

of Mr. Arevalo consistent with him speaking to whoever

the recipient is on that phone call?

A Yes.

Q Did the positioning of the phone just

change in the video?

A Yes.  Miss Plunkett actually moved it

closer to Mr. Arevalo and again manipulated the volume

button.

Q Okay.  Now, while it appears Mr. Arevalo

was speaking over the telephone, is Miss Plunkett doing

anything?

A At this point she just appears to be

fidgeting with something in her hands.

Q Regarding body language, as it's appearing

Mr. Arevalo's talking, does it appear he's having

conversation with Miss Plunkett or somebody else?

A Well, by the positioning of the phone and

that he's leaning across the table and kind of talking,

looking down at the phone, it would appear that he's
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talking to the phone as opposed to Miss Plunkett.

Q Okay.  So, for example, when he is speaking

and finishes speaking, does it appear that Miss Plunkett

says anything in response?

A No.  Well, right now she's actually got her

hand over her mouth.

Q Okay.  Did it appear that Miss Plunkett did

something with the phone before she retrieved it back?

A Yeah, she hit the button that would be used

to terminate the phone call.

Q Okay.  That ends the clip.  Move on to the

next folder entitled 04162017 dash or space 1343.  Okay,

before I start the clip, is this a clip from same visit,

later time frame, April 16th, 2017, at 1:43 p.m.?

A Yes.

Q Okay.  And who were the parties in the

video?

A Again, Mr. Arevalo is at the top left-hand

corner of the screen and Miss Plunkett is on the other

side of the table from him towards the center to lower

right-hand corner of the screen.

Q Before I start the clip playing, is the

telecommunications device visible?

A Yes.

Q And who is it in the possession of at that
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point?

A Right now Miss Plunkett has the phone in

her hands and she's leaning back from the table.

Q Okay.  Let me start the clip.  And does she

do anything with the phone?

A Yeah, she actually hands it to Mr. Arevalo

and he begins holding it on his side of the table in his

hands.

Q While Mr. Arevalo is using the phone, does

it appear Miss Plunkett is doing anything?

A She's sitting back in her chair against the

wall not really doing anything.

Q As far as the way that room is structured,

is there any further position she could possibly be from

Mr. Arevalo?

A No.

Q So she's at the very maximum of being away

from him?

A Correct.

Q Does it appear there's some kind of

dialogue going on?  

A It appears that Mr. Arevalo is having some

type of dialogue with Miss Plunkett at this point.

Q Given that this is a video clip that takes

place about 20 minutes after the previous one, so this
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conduct where Mr. Estrada actually has the phone in his

hand, this is the same visit after he talked on the

speakerphone?

A Mr. Arevalo?

Q Yes.

A Yes.

Q Did I say Estrada?

A Yes.

Q Oh, I apologize.  Was it clear from any of

this video clip whether it looked like he executed any

kind of call or text or anything like that?  

A It was hard to tell from the positioning of

the phone.  I couldn't say for sure what he was actually

doing with the phone.

Q Okay.  Is that based upon the angle of the

camera, his use of the phone?

A Yes.

Q Next folder is titled 04182017 space 1949.

Is this a video clip that was taken April 18th, 2017,

7:49 p.m.?

A Yes.

Q Before I start the clip, who are the

parties that are depicted in the clip?

A Again, it's hard to tell at this juncture

but it's Mr. Arevalo at the top of the screen and
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Miss Plunkett towards the center to the bottom of the

screen.

Q Okay.  And is there any telecommunications

devices present?

A There is a white-colored Apple iPhone on

the table just in the right hand of Miss Plunkett.  

Q Okay.  I'm going to start the clip.  Does

she appear to be manipulating the phone?  Is she doing

anything in particular with it?

A She's going through some different text

screens right now and now she's placing a phone call.  

Q Okay.  Again, she's manipulating the side

of the phone.  Is that indicative of the volume switch?

A Yes.  And now it has been placed in the

center of the table.

Q Does it appear to be on a call?

A Yes.

Q And then there's further manipulation of

the side button.  Is that consistent with the volume?

A Yes.  And again, like I described earlier,

there's a shadow of a bell symbol that popped up on the

screen which comes on when the volume is turned up or

down.

Q Is there conduct that Mr. Arevalo is

exhibiting that is consistent with talking on that phone
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call?

A Yes.  Again, he's leaned forward towards

the phone that's placed in the center of the table.

Q Is Miss Plunkett exhibiting any body

language or behavior that would be consistent with not

being on the telephone call?

A She had her left elbow up onto the seal of

the window and now she's just fidgeting around with some

cards which appears that she's not engaged in a phone

conversation to me.

Q Okay.  And this is while Mr. Arevalo

appears to be speaking?

A Correct.

Q Phone being in the center of the table?

A Correct.

Q There appears to be an object in

Miss Plunkett's hands.  Are you familiar with what that

might be?

A Earlier it appeared to be her Arizona

driver's license.  Now there's miscellaneous cards which

I don't know what they are exactly.

Q How long was this particular phone call or

this video clip?

A Approximately five minutes.

Q Okay.  We've got about a minute left?
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A Yes.

Q Throughout the majority of this video clip,

does Mr. Arevalo appear to be talking over a speaker

phone call?

A Yes.  For all the reasons why I explained

before and one that I haven't, but in the majority of

these calls the phone is actually placed upside down to

where there's a speaker for the person talking into the

speakerphone is actually positioned on the bottom of the

Apple iPhone and in these calls they're mostly, the

phone is positioned with the bottom of the phone towards

Mr. Arevalo.

Q Now, there was a body gesture 15 seconds

ago, we're near the end of the clip, where Miss Plunkett

appears to be looking out the window.  Is there behavior

throughout these clips that would be consistent with

being paranoid of being discovered?

A Yes, there's frequent numerous occasions

she actually turns around and looks out the window to

see if there's anybody out there apparently.

Q Okay.  Going to April, this is a folder

titled 04202017 space 2004.  Is this a video clip that

was April 20th, 2017, 8:04 p.m.?

A Yes.

Q Approximately how long is this clip?
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A It's approximately four minutes.

Q And who are the parties in the clip?

A Miss Plunkett's towards the center to the

bottom of the screen and Mr. Arevalo is at the top of

the screen.

Q Is there any telecommunications devices

visible in the video clip?

A There is.  There's a white-colored Apple

iPhone in Miss Plunkett's right hand.

Q I'm starting the clip.  Is she doing

something with said telecommunications device?

A She turned the phone around and has the

screen of the phone facing towards Mr. Arevalo and she's

holding it in approximately the center of the table with

her right arm extended out.

Q And did she take the device back?

A She did.

Q Does it appear to be in any kind of state

at this point?

A Yes, it appears that she has placed the

phone call then placed the phone back in the center of

the table.

Q Okay.  And are we able to see that red

button again that would indicate when you hang up a

call?
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A You should, yes.

Q Okay.  So it appears there's a call taking

place here when it's in the center of the table?

A There's a call.  The top right-hand button

is illuminated showing that it's on speakerphone and the

red button in the center to the bottom is illuminated

showing it is again in a phone call status.

Q Is there body language consistent with Mr.

Arevalo speaking on that phone call?

A Yes.

Q Mr. Arevalo, as an inmate at the Clark

County Detention Center, would he normally have access

to have the ability to make a phone call --

A No.

Q -- in this nature?

A No.

Q What about in any capacity?

A There are actual phones that the inmates

are allowed to use in their housing modules but

definitely not cellular telephones.

Q Okay.  Those are provided by the jail?

A The phones in the housing modules are, yes.

Q Those are not cell phones, correct?

A No.

Q Okay.  It appears she's taken back the
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phone, correct?

A She has taken back the phone.  The previous

call was terminated and a subsequent phone call has just

been placed.  And she put it in the center of the table

and then immediately took it and put it under her

notebook.

Q Okay.  Is that consistent maybe with the

phone call being unsuccessful?

A It actually appears to me like she heard

somebody or thought somebody was coming and she was

hiding the phone.

Q Okay.  The phone is present again.  She

pulled it back out from under the notebook?

A Yes.

Q Okay.  And that's the end of the clip.

Going to folder titled 04232017 space 1944,

and this is dated April 23rd, 2017, at 7:44 p.m.,

correct?

A Yes.

Q And who are the parties depicted in the

video?

A Again, Mr. Arevalo is at the top of the

screen and Miss Plunkett is also in this video clip.  

Q Are there any telecommunications devices

present?
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A There is a whited-colored Apple iPhone

sitting on the table in front of Miss Plunkett in her

right hand.

Q Okay.  And does she appear to do something

with the phone?

A Yeah, she appears to be placing a phone

call and putting it on speakerphone.

Q Is the phone still in the possession or

closest to Miss Plunkett?

A She scooted it towards the center of the

table and adjusted it a little bit closer to Mr.

Arevalo.

Q Is there body language or facial gesturing

on the part of Mr. Arevalo consistent with talking on

that phone call?

A Yes.

Q Does Miss Plunkett appear to be actively

involved in that phone call?

A No, she is sitting back in the corner in

her chair again with her hand, it appears to be covering

her mouth.

Q Okay.  I'll move on to the next clip.

Folder is 04252017 space 2046.  This appears to be a

video clip from April 25, 2017, 8:46 p.m., correct?

A Yes.
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Q And who are the parties depicted in the

video?

A Again, it's Mr. Arevalo in the top

left-hand corner and Miss Plunkett is also in the

screen.

Q Are any telecommunications devices present?

A Yes, there's a white-colored Apple iPhone

that's sitting on the table closer to Miss Plunkett.  

Q Okay.  I'll play the video.  Does

Miss Plunkett do something with that phone?  

A She scooted the phone towards the center of

the table and she is manipulating it right now.

Q Does it appear to be in any state after

she's manipulated it?

A Yes, it appears to be on speakerphone

status right now.

Q And then after the phone call takes place

she takes it back in her possession?

A Yes.

Q Playing for you a clip in a folder, folder

04252017 2207 ALT, correct?

A Yes.

Q Same visit?

A Yes.

Q Okay.  And before I play the clip, same
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parties, is that Miss Plunkett and Mr. Arevalo?

A Yes.

Q Is the telecommunications device present?

A Yes, a white-colored Apple iPhone is

actually in Miss Plunkett's hands.

Q I'll play the clip.  And this is again from

April 25th, 2017, at 10:08 p.m.?

A Correct.

Q Does she appear to be doing something with

the phone?

A Yes, it appears she just placed it on

speakerphone and placed in the center of the table.

Q Is there any body language or head movement

consistent with Mr. Arevalo being a participant on a

phone call?

A Yes.

Q Okay.  Did Miss Plunkett just terminate a

call?

A Yes.

Q Okay.  Next folder is 04272017 space 1530.

This appears to be a video clip from April 27, 2017, at

3:29 p.m., correct?

A Yes.

Q Who were the parties depicted in this video

clip?
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A Okay.  That's Mr. Arevalo and Miss

Plunkett.  

Q Are there any telecommunications devices

present?

A Yes, there's a white-colored Apple iPhone

in Miss Plunkett's hands.

Q Okay.  I'll start the clip.  Does she

appear to be using the iPhone?

A She's manipulating it on some type of a

screen.

Q Okay.  Is it in the possession of somebody

else at this point?

A Yeah, she hands it to Mr. Arevalo and he

begins holding it on his side of the table in his hand.

Q Is he using the phone?

A Yes.

Q From the positioning of the phone and the

camera is it readily apparent what he's doing with the

phone?

A No, I can't identify exactly what it is

that he's doing with the phone.

Q Okay.  And then does it appear that Mr.

Arevalo hands the phone back to Miss Plunkett?

A Yes.

Q Next folder is titled 04282017 -- actually
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I'm going to skip that one for a minute.  

Let's go to the next folder, 04302017,

2208.  Okay.  This appears to be a video clip from

April 30th, 2017, 10:08 p.m.?

A Correct.

Q And who are the parties depicted?

A Mr. Arevalo and Miss Plunkett.

Q Is there a telecommunications device

present?

A Yes, in the center of the table is a

white-colored Apple iPhone.

Q Okay.  Do either of these parties appear to

be doing anything with that phone?

A Not at this point.  Miss Plunkett's right

arm is extended out but it doesn't appear that she's

doing anything at this juncture.

Q All right.  I'll start the video.  Okay.

Does something appear to have been done with the phone?

A Yes, she placed a phone call and it's on

speakerphone mode.

Q Is the phone in the center of the table?

A Yes.

Q Is there any body movement or head

gesturing consistent with Mr. Arevalo being a

participant on a phone call?
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A Yes.

Q All right.  So that is currently at 10:09

p.m.  I'm going to skip ahead because this is a lengthy

clip and go to the middle.  Does it appear that this

phone call continues for a decently long time? 

A Yes.

Q Well over ten minutes?

A Yes.

Q And then we get to about 10:25 p.m. and is

that the end of the phone call?

A Yes.  Miss Plunkett terminates the phone

call and moves the phone back over towards her.

Q Next folder is 05022017 space 2206.  This

appears to be a video clip from May 2nd, 2017, 10:06

p.m., correct?

A Yes.

Q Who are the parties in the video?

A Mr. Arevalo and Miss Plunkett.

Q Is there a telecommunications device

present?

A There is.  There's a white-colored Apple

iPhone in front of Miss Plunkett in her hands.

Q Okay.  Starting the clip, is she

manipulating the phone?

A Yes.
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Q And what is she doing with the phone?

A It appears it's in a text message string

and she's turned the phone around so that the screen is

facing Mr. Arevalo.  He's leaning forward towards the

phone as if he's looking at it.

Q Okay.  Now what's going on?

A She's now got her right arm extended out

towards the center of the table.  He's leaning forward

looking at the screen of the phone.

Q Is there any behavior going on in the room

consistent with any kind of activity?

A Well, they're both laughing.

Q Okay.  Did something change with the phone?

A She put the phone down on the table.

Q And we're about midway through this clip?

A Correct.

Q Now what's happening?

A Miss Plunkett picked the phone back up

still in a text message string and she's extended it out

in her right hand towards the center of the table

towards Mr. Arevalo who's leaning forward looking at the

screen.

Q Did Mr. Arevalo just change his body

position?

A Yes, he actually got up out of his seat a
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little bit and leaned forward more towards the phone.

Q Okay.  So it appears throughout this video

clip the conduct consists of Miss Plunkett showing Mr.

Arevalo text conversations?

A Correct.

Q Okay.  And then this folder is titled

05082017 space 1422, correct?

A Yes.

Q All right.  And we start the video.  Who

are the parties?  This is a video from May 8, 2017, 2:22

p.m., correct?

A Yes.

Q And who are the parties depicted?

A Mr. Arevalo and Miss Plunkett.

Q Are there any telecommunications devices

present?

A Yes, there's a white-colored Apple iPhone

sitting on the table in front of Miss Plunkett.

Q I'll start the video.  Is she doing

anything with the iPhone?

A She just placed the phone in the center of

the table.

Q Does the phone change to any different

state?

A Yes, it appears now she's making a phone
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call and just placed it on speaker mode and is

manipulating the volume button.

Q Does it appear from the body language and

head gesturing of Mr. Arevalo that he's a participant on

the phone call?

A Yes.

Q Let's skip to the end.  And does that phone

call seem to last for nearly ten minutes?

A Yes.

Q Okay.  And after that time period does it

appear Miss Plunkett does something to the phone?

A Yes, it appears she terminated a phone

call.

Q Okay.  In furtherance of your surveillance,

did you come across any other inmates that Miss Plunkett

was providing telecommunications devices access to?

A Yes.

Q And who would that be?

A Rogelio Estrada.

Q Was Mr. Estrada in jail on any particular

charges?

A Yes, he was in custody on possession of

forged credit or debit card with intent to defraud.

Q Is that a felony charge?

A It is.
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MR. RAMAN:  And ladies and gentlemen of the

jury, we mentioned through testimony that Mr. Arevalo

was in on felony charges as are we now mentioning that

Mr. Estrada was in on felony charges.  Please do not

construe either of these gentlemen having been charged

with crimes other than what you're hearing as to their

guilt or innocence as a part of this case, simply the

fact that they were in custody on felony charges and an

element of the crime that we're charging here today but

their guilt or innocence on those charges should not

bleed over into your decision on their probable cause

culpability on these charges.

BY MR. RAMAN:  

Q Regarding Mr. Estrada, was Miss Plunkett

the attorney for Mr. Estrada?

A Yes.

Q And did you have video surveillance of

this, her providing him a portable telecommunications

device?

A Yes.

Q I'm playing from folder titled 04282017

space 1420 Estrada.  Who are the parties depicted?  The

video is April 28th, 2017, 2:20 p.m., correct?

A Yes.  In this video it's Mr. Estrada is at

the top of the video and Miss Plunkett is in the center
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towards the bottom.

Q Are there any telecommunications devices

present?

A There's a white-colored Apple iPhone in

Miss Plunkett's hands.

Q Okay.  And does she do anything with that

phone?

A She does.  She places a phone call, puts it

on speaker mode and adjusts the volume and has placed

the phone in the center of the table.

Q Does it appear from what you see with the

phone that there's an actual phone call taking place?

A There's a phone call that's taking place on

the phone, yes.

Q And if I were to show you a picture of

Mr. Estrada would you recognize him?

A Yes.

Q Showing you Grand Jury Exhibit 9, is this

Mr. Estrada?

A It is.

Q What is the proximity in this video of the

phone to Mr. Estrada?

A He actually reached to the center of the

table and moved the phone over to the right in front of

him sitting on the table and he appears to be leaning
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down towards the phone that's sitting on the table in

front of him.

Q When he grabbed the phone did Miss Plunkett

do anything to try to prevent him from taking it?

A No.

Q Does it appear consistent that Mr. Estrada

is in fact speaking on a phone call?

A Yes.

Q And that's based upon what's depicted in

the video?

A Yes.  

Q Is Miss Plunkett doing anything at this

time?

A She's looking out the window.

Q Okay.  And that phone call takes place for

several minutes?

A Yes.

Q At which point what happens?

A Mr. Estrada pushes the phone back over to

Miss Plunkett and she pushes the button to terminate a

phone call.

Q Okay.  Did you have an opportunity to

interview Miss Plunkett?

A I did.

Q And when did that take place?
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A That was May 8th, 2017.

Q Where did that take place?

A Myself and my partner Mark Gregory

interviewed her in the courtyard in front of the Clark

County Detention Center.  She was exiting.

Q Was this a voluntary consensual interview

or a custodial interview?

A No, it was consensual.  We approached her

and identified ourselves and asked if we could speak

with her.

Q And this took place in an outdoor setting?

A Yes.

Q So in front of the jail there's an outdoor

area with some benches?

A Yeah, there's a large courtyard with

benches and such, trees, and it's all in front of the

jail.

Q Did she agree to speak with you?

A Yes.

Q Did you ask her about letting inmates use

her phone?

A Yes.

Q And what did she say?

A She stated that she would make phone calls

on behalf of inmates specifically to like bondsmen for
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case-related activity.  She told me that she did not let

the inmates touch the phone, that she wouldn't, or the

clients I should say, and she also said that she

wouldn't let the clients do the talking, that she would

do all the talking on behalf of clients and that she

would definitely not let them have the phone.

Q Did she state to you that she was under any

impression under her ability to use the phone for

attorney type of work?

A She had stated that she was aware that she

signed the acknowledgment form when she did visits at

the detention center that let her bring her phone in and

that she again used them for her to speak if she had to

make a call to like a bailbonds person or something.

Q Okay.  In the course of your investigation

did you receive forms that Miss Plunkett would have

signed when she, upon admission of the jail, was to

visit with her clients?

A Yes.

Q Did you receive those from a Sergeant Jere

Ebneter?

A Yes.

Q And how do you spell his name?

A First name is J-E-R-E and his last name

Ebneter, E-B-N-E-T-E-R.
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Q Okay.  From what you saw in the form was

her usage of the phone consistent with the explicit

terms of why one would have a phone in the jail?

A The form, when they fill out the form,

allows them to bring the phone into the jail; however,

the first line expressly states that cell phone use is

prohibited with the exception of calling the detention

center staff or 911 in the event of an emergency.

Q Okay.  Did she admit that she had signed

said forms?

A Yes.

Q Okay.  Did she admit to showing her phone

to any inmates?

A Yes.

Q Okay.  What about allowing inmates to touch

her phone?

A She said that she did not allow inmates to

touch her phone.

Q Were you asking about any specific inmate

in question?

A Yeah, we were speaking specifically about

Mr. Arevalo.  

Q Did she go into detail about why she would

be making calls and what she was doing on those calls?

A Predominantly she stated if she had to call
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a bondsman or she just roughly stated case-related

calls.

Q Okay.  Would those be permissible reasons

under the law or the policy of CCDC to use a phone?

A No.

Q Did you confront her with it being illegal

to do so?

A Yes.  When she told me that she would allow

Mr. Arevalo to look at her phone I basically said that,

you know, he can't touch it, you know, that's a big

no-no.  She said correct.  And I said, you know,

basically if he has it at all it's, I said you know it's

against the law and she said correct.

Q Regarding she's talking about using her

phone supposedly to procure bail and did she say if

either of the parties were speaking?  Did you ask her

questions that would tend to illustrate the possibility

that she's allowing Mr. Arevalo or potentially Estrada

to talk on her phone and her response to that?

A I'm sorry, can you rephrase that?

Q Sure.  Did you ask her any kind of

questions about any inmates, Arevalo or Estrada, talking

on the phone?

A Yes.

Q Did she say who would be talking on the
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phone?

A She said that they don't talk on the phone,

that if there was any phone calls that she would be the

one doing the talking, not either of the inmates.

Q Okay.  Did she talk about any other

attorneys and their usage of phone in the jail?

A She did mention that she had a case with

another attorney and stated that that attorney would use

the phone as well.

Q Okay.  What was that attorney's name?

Would seeing your report refresh your memory?

A It would.  It was attorney Greg Coyer,

C-O-Y-E-R.

Q Now, were you asking her any questions

specifically related to Defendant Estrada or were they

primarily on Arevalo?

A They were primarily regarding Mr. Arevalo.

Q Did you ask general questions that included

the possibility that she was potentially doing this

conduct with other inmates?

A Yes.

Q And did she deny allowing other inmates to

touch or speak on her telephone?

A Yes, she said that she doesn't let them

touch or speak, that again that she is the only one that
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speaks on the phone if there's a phone call.

Q Okay.

A And that they absolutely don't touch her

phone.

Q Was the angle that you entered the

conversation with Miss Plunkett towards her potentially

being coerced to do this?

A That's originally what we had asked her.

We said that we had received information that she might

be, that she might have been coerced or being

manipulated.  She denied it.  And we specifically

identified Mr. Arevalo.  She stated that she's known him

for several years and has represented him for several

years and was absolutely not being coerced or

manipulated by him.

Q Okay.  And did you also ultimately prepare

a declaration and recommend charges in this case?

A Yes.

Q Okay.  One second.

Does the Grand Jury have any questions of

this witness?  We do have one more relatively brief

witness from CCDC.  I know we're close into the lunch

hour.  I just wanted to inform you of that.  It should

be all of ten minutes.

/// 
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BY A JUROR:  

Q I have a quick question.  I hope this

doesn't get misconstrued.  Because of an attorney/client

privilege are you allowed to inspect the attorney's

phone for any information?

A That is a really, really fine line and it

probably would be a very long discussion and there's a

lot of difference in opinions.  It is possible but

there's a lot of problems with doing so.

BY A JUROR:  

Q The window in the interview room, that's

clear glass so it's not -- it's not like one-way glass

where people outside can see in and not the other way

around, it's clear both sides?

A It is clear both sides.  The way the rooms

are set up, there's four rooms within a very small

confined hallway and there's what's called sallyport

doors on either side which are controlled by the control

room operators at the detention center.  So there's not

a lot of movement going on between those two sallyport

doors in the hallway which is just outside that window.

And the doors are very loud and take a minute to open.

So I'm not sure if that's where you're going with it but

there's not a lot of movement but you can see in and out

of that window that's in that room.
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Q So she had some expectation of privacy to

do this?

A No, not necessarily an expectation of

privacy.  I mean, she's in a space that other attorneys,

other inmates, correctional staff all have the ability

to be in position to see what she's doing so I wouldn't

say she -- plus she's in a correctional facility so

there really isn't a whole lot of expectation of privacy

for making a phone call per se.

Q Thank you.

THE FOREPERSON:  By law these proceedings

are secret and you are prohibited from disclosing to

anyone anything that transpired before us including any

evidence presented to the Grand Jury, any event

occurring or a statement made in the presence of the

Grand Jury or any information obtained by the Grand

Jury.

Failure to comply with this admonition is a

gross misdemeanor punishable up to 364 days in the Clark

County Detention Center and a $2,000 fine.  In addition

you may be held in contempt of court punishable by an

additional $500 fine and 25 days in the Clark County

Detention Center.

Do you understand this admonition?

THE WITNESS:  I do.
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THE FOREPERSON:  Thank you.  You're

excused.

THE WITNESS:  Thank you.

MR. RAMAN:  The next witness is Mr. Jere

Ebneter.

THE FOREPERSON:  Please raise your right

hand.

You do solemnly swear that the testimony

you're about to give upon the investigation now pending

before this Grand Jury shall be the truth, the whole

truth, and nothing but the truth, so help you God?

THE WITNESS:  I do.

THE FOREPERSON:  Please be seated.

You're advised that you're here today to

give testimony in the investigation pertaining to the

offenses of conspiracy to unlawfully possess portable

telecommunications device by a prisoner, possess

telecommunications device by a prisoner involving Andrew

Arevalo and Alexis Plunkett.

Do you understand this advisement?

THE WITNESS:  Yes, sir.

THE FOREPERSON:  Please state your first

and last name and spell it for the record.

THE WITNESS:  My name is Jere Ebneter.

First name is J-E-R-E, last name is E-B, as in boy,
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N-E-T-E-R.  

 

JERE EBNETER, 

having been first duly sworn by the Foreperson of the  

Grand Jury to testify to the truth, the whole truth,  

and nothing but the truth, testified as follows:  

 

EXAMINATION 

BY MS. YANG:  

Q Thank you.  Good morning.

A Good morning.

Q How are you employed?

A I am currently a sergeant with the Las

Vegas Metropolitan Police Department.  I'm assigned to

the gang special investigations unit within our Clark

County Detention Center.

Q And that's the Clark County Detention

Center on Casino Center?

A Yes, ma'am.

Q Okay.  How long have you been employed?

A I'm been employed approximately 19 years.

Q What is your official title one more time?

A Corrections sergeant.

Q Corrections sergeant.  What are your

general responsibilities at CCDC?
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A Currently I run and operate a five-man unit

which is the gang special investigations unit.  Any kind

of incidents that happen within the walls of the Clark

County Detention Center, normally that comes to me and I

help investigate and assist other agencies within the

jail.

Q Okay.  And what brought you onto this case?

A I was informed that there was a possible

corruption case involving an attorney and one of our

inmates that is currently assigned or housed within our

facility.

Q And this is in regards to bringing a

telecommunications device into a visitation room?

A Yes, ma'am.

Q Okay.  I'm going to ask you some questions

about the visitation room.

A Okay.

Q What are some ways a visitor can visit an

inmate?

A There's different ways.  As far as for an

attorney or a general visitor that can come in?

Q For a general visitor.

A Okay.  What they have to do is they have to

sign up with the lobby with our DSTs which is our

detention specialist clerks and they have to show up 30
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minutes prior before a visit.  And normally those visits

happen approximately an hour throughout the day.  And

like I said, the visitor has to show up a half hour

prior and they normally have their visits within booths

that are located down in the lobby.

Q Okay.  So these visits are not with contact

with the inmates?

A For civilians, no, there's no contact with

the inmates.

Q But you said there are visitation rooms

available where contact visits are allowed?

A Yes, ma'am.  On each of the floors within

the towers there are visiting rooms, contact rooms for

the attorneys and criminal investigators.

Q Okay.  Do the general public ever get

permission to have these contact visits?

A Civilians, no.

Q Okay.  And what purpose are the visitation

rooms usually used for?

A They're normally used for attorney/client

privileges.  Anytime the attorney wants to come in and

they want to talk to their client in regards to their

case law or if the attorney can't make it they'll send

one of their investigators and they'll come up and do

the interviews.  Sometimes like Parole and Probation
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will come up and do interviews as well but that's what

the normal use is for the rooms.

Q Okay.  Before any attorney or investigator

is allowed inside the visitation room, are they required

to fill out any kind of form?

A Yes, ma'am.  Before they come into or when

they come into the facility, at the front lobby there's

a piece of paper that's just an advisement saying that

they would abide by the rules of the facility and not

bring in any telecommunications devices, laptops, media

players, whatever, without authorization and then they

have to sign off on it.

Q What if they don't want to sign the form?  

A If they don't want to sign the form then we

won't allow them up into the towers whatsoever to have a

contact visit and if they don't want to, like I said, we

do have the visiting booths set aside for the attorneys.

There's a door behind the booths that we allow for a

little bit more privacy.

Q Okay.  In these enclosures with the

attorneys and clients, do they have any kind of warning

sign inside the enclosure?

A Inside the booths downstairs I don't

believe there is a warning, but up on the towers as the,

before you enter the slamlocks where the visiting rooms
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are there is a notice that's posted on the wall for any

kind of, bringing in any kind of contraband, cell

phones, media players.

Q Okay.  And directing your attention back to

these forms, what are they called?

A I believe they are just a liability release

form or acknowledgment saying that if you do wind up

breaking these laws this is what you can be held

accountable for.

Q If I show you some forms would you be able

to recognize them?

A Yes, ma'am.

Q Okay.  Can you tell me if these are the

forms that we were speaking of earlier?

A Yes, ma'am.  Actually, yes, they are.

Q Okay.  And this is dated April 16th,

April 18th, April 20th, April 23rd, April 25th,

April 27th, April 30th, May 2nd and May 8th as well as

April 28; is that correct?

A Yes, ma'am.

Q Okay.  Let's see here, and these are the

same forms or the dates of the same forms as was on the

recording as well of the surveillance video?

A I believe so.  I believe there's some dates

that we're actually missing from the recordings because
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we weren't able to get all the recordings.

Q And that's from the 8th and the 10th; is

that correct?

A Yes, ma'am.

Q What was the reason for that?

A Normally what happens is that if the rooms

are all full and we are unable to use that room we will

just go ahead and allow them to have a visit in another

room instead of doing, you know, moving people around

just to accommodate that one specific visit.

Q Okay.  And for the record this was Grand

Jury Exhibit Number 5.  Let's see, on these forms here

who are the inmates that she mentioned that she was

going to be contacting?

A This date on April 16th it was Andrew

Arevalo.  On the 18th Andrew Arevalo.  On the 20th Mr.

Arevalo.  23rd Arevalo.  25th is Arevalo.  The 27th is

Arevalo.  The 30th again is Arevalo.  May 2nd is

Arevalo.  May 8th is Arevalo.  And then on the 28th she

also has down three different ones which is

Mr. Williams, Mr. Leon and Mr. Estrada.

Q Okay.  Thank you.

A You're welcome.

Q So based on CCDC rules and protocol, anyone

who's going into a visitation room with a cell phone
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must fill out the form; is that correct?

A That is correct.

Q So we would assume -- let me rephrase that,

sorry.

Brief indulgence, please.

On these forms here what did she list as

the item that she was going to bring into the visitation

room?

A She listed that she was going to be

bringing a cell phone in.

Q Okay.  And the form does state that the use

of a cell phone is only authorized to contact CCDC staff

or 911 in the event of an emergency.  Unauthorized use

will subject the user to criminal prosecution; is that

correct?

A Yes, ma'am.

Q Okay.  To your knowledge was a cell phone

ever used to make a call to CCDC staff or 911?

A No, ma'am.

Q Okay.  Based on statements that she made,

she did say that she was going to call bondsmen for the

purpose of her case work with the inmates, with the

defendants.  At booking though do they have, do inmates

have a list of bondsmen provided to them?

A Yes, ma'am.  Throughout the facility, even
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in the booking when they are initially brought in,

there's a list of bail bondsmen that are available for

them to call as well as when they're housed up inside

the modules in the towers there are lists of bondsmen

that they can call whenever they're on free time at any

given time.  

Q So they have multiple opportunities to call

bondsmen?

A Yes, ma'am, they do.

Q They can call their families to call

bondsmen?

A Yes.  

Q And having an attorney inside a visitation

room does not give them a special opportunity to call a

bondsman?

A No, ma'am.

Q Would you consider calling a bondsman an

emergency call?

A No, ma'am.

Q So based upon the video and surveillance

and her statements, did Alexis Plunkett circumvent

telecommunications by using the cell phone during these

dates?

A Yes, ma'am.

Q Let's see here, in addition to the
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visitation forms you've also provided visitation logs;

is that correct?

A Yes, ma'am.

Q And these are all logs that list the person

who visits them as well as the time and the date?

A Yes, ma'am.

Q If I show these to you will you recognize

them?

A Yes, ma'am.

Q Showing you Grand Jury Exhibit Number 3, do

you recognize this?

A Yes, ma'am.

Q Can you tell me what that is?

A This is a list of Mr. Andrew Arevalo's

current visits that he has had since he's been in our

custody starting on May 8th, or excuse me, April 8th.

Q Okay.  And directing your attention to the

dates here -- let me put it up here for the Grand Jury

to see -- and this is the visitation log for the

defendant Andrew Arevalo?

A Yes, ma'am.

Q Okay.  And do the dates also correspond to

the April 8th, April 10th, April 12th, 16th, 18th and

20th that are also seen here on the visitation forms for

acknowledging the device?
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A Yes, ma'am.

Q Let's go to the next page here.  And are

these dates here also corroborating the forms that she

signed for the device?

A Yes, ma'am.

Q Okay.  And showing you Exhibit Number 4, do

you recognize this, sir?  

A Yes, ma'am, this is for Inmate Estrada and

his visit with Attorney Alexis Plunkett.

Q And this is dated April 28th.  Does this

also corroborate the date of the form that she signed,

April 28th, for Defendant Estrada?

A Yes, ma'am.

Q Okay.  To your knowledge are jail calls

made by inmates usually recorded?

A Yes, ma'am, they are.

Q Why are they recorded?

A For safety and security at the facility.

If anything was to come out that there was a threat or,

like I said, a security issue they can be recorded at

any given time.

Q So safety and concern are the biggest

issues here?

A Yes, ma'am.

Q At any time during booking or during their
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detention stay, are inmates ever advised by rules of

contraband or bringing items into the detention center?

A Yes, ma'am, they are.  As soon as they are

booked into the facility we have a what's called an

orientation film that's played several times throughout

the day and it's shown up on, there's T.V. monitors

within all the cells, even up in the towers, like I said

that's played several times throughout the day and it

advises them of the rules in regards to phone calls as

well any kind of contraband and several hours out of the

day.  So, yes, they are notified plus we have rule books

given to the inmates once they are booked in as well.

Q So inmates are fully aware of the

contraband rules?

A Yes, ma'am, they are.

MS. YANG:  We have nothing further.  Thank

you.

BY A JUROR:  

Q Is there any limit on what time of day an

attorney can visit with the client?

A Attorneys pretty much have, they're allowed

to have a visit any time of the day up until around 2300

hours at nighttime and that's so the inmates can be back

into their cells or their rooms, their living area by

11:00 o'clock because we wind up doing a head count

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA 0018



    73

around that time.

Q Thank you.

A You're welcome, ma'am.

BY A JUROR:  

Q What is the normal form of communication

between an attorney and an inmate as far as arranging

these meetings?

A Well, we've seen it several different ways.

The attorney can call over.  There's a phone within the

module where the inmates are housed where the attorney

can call and talk to the inmate that way, or the other

way would be for them to come in and do a video visit

with them as well as the contact rooms of the module.

So there's three different ways.

Q Thank you.

A You're welcome, sir.

BY MS. YANG:  

Q I apologize, I have one additional question

here.  

A Yes, ma'am. 

Q So we went over Grand Jury Exhibit Number 5

and we said that we were missing the dates of the 8th

and the 10th which have been recorded here in the

visitation logs.  

Let me just show it for the Grand Jury
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here.

We have the date of the visit 8th and the

10th, but unfortunately we don't have the forms here.

To your knowledge though she would have to sign these

forms in order to receive visitation rights to the

inmate; is that correct?

A That is correct.

Q Okay.  Do you have any standard protocol

regarding the forms for destroying them?

A Currently right now we hold onto those

forms.  The DSTs or the detention services clerks do.

They hold onto those forms for approximately a week, a

week and a half, and then they are discarded.  So right

now, no, there isn't a standard operation of how long we

keep them because it's a form that's normally filled out

every single day; however, that's being changed right

now where we can keep them longer.

MS. YANG:  Are there any questions for this

witness from the Grand Jury at this time?

THE FOREPERSON:  By law these proceedings

are secret and you are prohibited from disclosing to

anyone anything that transpired before us including any

evidence presented to the Grand Jury, any event

occurring or a statement made in the presence of the

Grand Jury or any information obtained by the Grand
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Jury.

Failure to comply with this admonition is a

gross misdemeanor punishable up to 364 days in the Clark

County Detention Center and a $2,000 fine.  In addition

you may be held in contempt of court punishable by an

additional $500 fine and 25 days in the Clark County

Detention Center.

Do you understand this admonition?

THE WITNESS:  Yes, sir, I do.

THE FOREPERSON:  Thank you.  You're

excused.

THE WITNESS:  All right.  Thank you.

MR. RAMAN:  And that's all our witnesses

for now.  We'll retire while you deliberate.

(At this time, all persons, except the

members of the Grand Jury, exited the room at 12:18 and

returned at 12:23.)

THE FOREPERSON:  Mr. and Madam District

Attorney, by a vote of 12 or more Grand Jurors a true

bill has been returned against defendants Andrew Arevalo

and Alexis Plunkett charging the crimes of conspiracy to

unlawfully possess portable telecommunications device by

a prisoner, possess portable telecommunications device

by a prisoner in Grand Jury case number 16BGJ180A and B.  

We instruct you to prepare an Indictment in
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conformance with the proposed Indictment previously

submitted to us.

MR. RAMAN:  All right.  Thank you.  See you

next week.   

(Proceedings concluded.) 

--oo0oo-- 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA 0019



    77

REPORTER'S CERTIFICATE 

 

STATE OF NEVADA    ) 
:  Ss 

COUNTY OF CLARK     ) 

 

I, Donna J. McCord, C.C.R. 337, do hereby

certify that I took down in Shorthand (Stenotype) all of

the proceedings had in the before-entitled matter at the

time and place indicated and thereafter said shorthand

notes were transcribed at and under my direction and

supervision and that the foregoing transcript

constitutes a full, true, and accurate record of the

proceedings had.

Dated at Las Vegas, Nevada, 

July 10, 2017. 

 

                       /S/DONNA J.MCCORD 
                       Donna J. McCord, C.C.R. 337 
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AFFIRMATION 
 

Pursuant to NRS 239B.030 

 

     The undersigned does hereby affirm that the preceding 
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     Contains the social security number of a person as 

required by: 
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        B. For the administration of a public program 
           or for an application for a federal or                                      
           state grant. 

 

/S/DONNA J. MCCORD                       July 10, 2017 
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LAS VEGAS, NEVADA, JULY 12, 2017  

* * * * * * * 

 

DANETTE L. ANTONACCI, 

having been first duly sworn to faithfully  

and accurately transcribe the following  

proceedings to the best of her ability.   

 

MR. RAMAN:  Ladies and gentlemen of the

Grand Jury, again my name is Jay P. Raman.  I'm with the

Clark County District Attorney's Office.  I'm here to

supercede on case number 16BGJ180A through now C.

Previously indicted Mr. Andrew Arevalo and Alexis

Plunkett.  Our superseding Indictment simply adds

defendant liability to Rogelio Estrada as the C

defendant in your superseding Indictment is mentioned in

Counts 12 and 13.

A JUROR:  Ten, 11, 12, 13, 14.

MR. RAMAN:  I'll check.  I'm sorry.

No, there's a typo here.  Count 10 is

correct but it should say committing the acts set forth

in Counts 11 and 12, not 11 and 14.  So please make that

change.  Count 11 is correct.  So 10 and 11 are correct.

Count 12 should be Alexis Plunkett and Andrew Arevalo.

So anywhere it says Rogelio Estrada, it should be Andrew01:04
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Arevelo.  Count 13 should be the same, Andrew Arevalo

with Alexis Plunkett.  And Count 14 should be Andrew

Arevalo with Alexis Plunkett, not Rogelio Estrada.

Likewise that makes Count 1, Counts 2 through 9 and then

12 through 14.  Does everybody understand those changes?

A JUROR:  Would you go through it again

just to make sure?

MR. RAMAN:  Sure.  So looking at Count 1,

it should say conspiracy between Andrew Arevalo and

Alexis Plunkett involves acts in Counts 2 through 9 and

12 through 14.  And then if you skip to 10, 10 is

talking about the co-defendant that we're adding today,

Rogelio Estrada.  11 is correctly pled, Rogelio Estrada,

April 28th.  12 should be changed to Andrew Arevalo and

Alexis Plunkett.  Anywhere it says Rogelio Estrada it

should say Andrew Arevalo.  Thirteen, same thing, should

have been Andrew Arevalo.  And 14 should be Andrew

Arevalo.  And if the Grand Jury's recollection of the

events differ from that please let me know.  But I

believe we only presented one video on Mr. Estrada, that

was April 28th.  Everything else was Mr. Arevalo with

Plunkett.

All right.  I will let everybody retire to

deliberate.
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(At this time, all persons, other than 

members of the Grand Jury, exit the room at 1:06 p.m. 

and return at 1:10 p.m.) 

THE FOREPERSON:  Mr. District Attorney, by

a vote of 12 or more Grand Jurors a true bill has been

returned against defendants Andrew Arevalo, Alexis

Plunkett and Rogelio Estrada charging the crimes of

conspiracy to unlawfully possess portable

telecommunications device by a prisoner, possess

portable telecommunication device by a prisoner, in

Grand Jury case number 16BGJ180ABC.  We instruct you to

prepare an Indictment in conformance with the proposed

Indictment previously submitted to us with amendments.

MR. RAMAN:  Okay.  Thank you.

(Proceedings concluded.) 

--oo0oo-- 
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of the proceedings had.

Dated at Las Vegas, Nevada, 

July 19, 2017. 

          /s/ Danette L. Antonacci

                ________________________________ 

          Danette L. Antonacci, C.C.R. 222 
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LAS VEGAS, NEVADA, THURSDAY, AUGUST 31, 2017 

 [Proceedings commenced at 8:35 a.m.] 

 THE MARSHAL:  Page 17, Your Honor; Plunkett. 

 THE COURT:  All right, let’s do Plunkett. This is a petition for writ of -- pretrial 

petition for writ of habeas corpus.   

  Go ahead, Counsel. 

 MR. SOLINGER: Judge, this is our writ.  You have explicit jurisdiction 

because we’re challenging essentially the Court’s jurisdiction. We’re saying that the 

State’s interpretation of the relevant charging statute is not contemplated by Nevada 

law. And essentially, if there’s no violation of a criminal statute then this Court has 

no jurisdiction. So, that addresses one of the State’s points. 

  But when we turn to the actual statute itself, we took great pains to 

break down that statutory language, which I won’t belabor here, but if we look at 

Section 1, that explicitly punishes somebody who brings a phone and provides it to a 

prisoner in a prison as a category E felony which is mandatory probation. Section 2 

punishes somebody who brings a phone into a prison without lawful authorization as 

a misdemeanor. Section 3 punishes the person who’s in a prison that possess a 

phone as a prisoner as a non-probationable category D felony. And SFection 4, 

which is what the State is charging here, punishes a prisoner in a jail, so jailee by 

way of distinction between a prisoner in prison and a jailee in jail as a non-

probationable D if they’re in for a felony, gross misdemeanor if it’s a gross, or a 

misdemeanor if they’re in jail for a misdemeanor.  

  So, the State -- I don’t think there’s any real serious argument here that 

Ms. Plunkett was a prisoner and therefore § 4 directly applies to her. Instead, the 

State’s trying to impose a type of vicarious liability by arguing that she’s bound by 
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the same strictures as you know an accomplice in aiding and abetting, just the 

generic statute.  However, as our initial petition and then our answer to their return 

lays out that doesn’t make sense from a statutory interpretation standpoint. It’s kind 

of similar to if somebody’s charged with battery with a deadly weapon, then you use 

the battery with the deadly weapon sentencing statute rather than the generic 

deadly weapon sentencing statute, right, the enhancement.  

  And so, when we look at the statute it appears that the Legislature has 

with great pains attempted to lay out who’s liable for what, when, and where. And so 

by explicitly saying that a person in -- a person who provides a phone to a prisoner 

in prison is guilty of a category E mandatory probation felony, if the State’s theory of 

liability is correct then we’re punishing somebody more severely for providing a 

phone to a jailee in a jail by making it mandatory prison.  

  And so, our state Supreme Court has made clear that statutes are to be 

construed to avoid absurd results so that the classic conundrum of the sign ‘no 

vehicles in the park’; does that mean I can’t bring my 2 year old down to the park 

with his tricycle?  No, because that’s not what the Legislature was trying to combat. 

Similarly, an ambulance trying to respond to a heart attack victim, they wouldn’t be 

punished under the statute not only because of a justification defense but because 

that’s not the evil the statute is designed to protect. So here, when we look at the 

statute, explicitly it appears as though the Legislature explicitly left a hole in this 

statute for punishment of persons who provide phones to jailees in jail.   

  Now, we kind of laid out that separation of powers argument because I 

don’t think the State would contend that they are permitted to make laws that go 

along just as Your Honor can’t make law, you can only interpret the law. If the State 

has a problem with this statute and thinks that Ms. Plunkett should be punished for 
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her conduct, then the appropriate forum of recourse is to lobby the Legislature.  It’s 

not to impose just a generic vicarious liability to accomplice liability -- so I’m a little 

sleep deprived because I just brought my newborn home who was born on Monday 

-- but there’s all the fancy Latin that I have in my answer which essentially says 

you’ve got to look at the statute in the entire context of the statute, in context with 

other statutes around it, and you have to interpret it accordingly. 

  And so, the Defense position would be that if you take this statute apart 

and you look at it, that’s how it makes sense because it wouldn’t make sense that 

we have an explicit prohibition on providing a phone to a prisoner in a prison and 

that the Legislature’s deemed that mandatory probation as an E felony but by not 

talking about providing a phone to a jailee in a jail we’re making it a mandatory 

prison sentence. Its non-probationable per the terms of the statute, specifically  

§ 5(a) because it’s a sentence of imprisonment imposed upon a prisoner pursuant to  

§ 4. And so, even the language in the statutes you’ve got to look at the specific 

language, § 1 and 2 which deals with the providee, so to speak, or the provider of 

the phone. It says a person, where § 3 and 4 talk about a prison -- and so, I think 

our briefing is fairly consistent. It makes sense on these points that she can’t lawfully 

be charged with the crime that she’s being charged with, whether that’s to 

accomplice liability or whether that’s through conspiracy liability and that makes 

sense because this statute specifically lays out what happens to somebody who is 

an accomplice or a conspirator in the prison context. It makes no mention of 

somebody who is an alleged accomplice or a conspirator in the jail context. And so, 

when you look at those prohibitions that’s the only logical way that this statute 

makes sense and the State may not like it but that’s the statute that we have.  And 

that’s kind of grounds one of our petition. 
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  Grounds two we can argue that if you’d like but I think grounds one is 

dispositive, but grounds 2 essentially is that the State failed to provide mitigating 

and/or exculpatory evidence during presentation of the Grand Jury. Now, we do 

concede that they did provide the forms and that there was testimony about those 

forms. However, those forms have to have some context. The State’s response is, 

well, the forms were submitted as evidence. They could read those forms if they 

wanted to but the question is why. Why would they read them when the State had a 

witness get on the stand and testify as to what the forms said without any mention 

as to that purpose box on the forms? We attached those forms as an exhibit to our 

petition. And if you look at them, the State does reference that there’s the check box 

where it says cell phones only to be used in case of an emergency to call 9-1-1 or 

the Post 10 number that’s listed on the form. But below that there’s check boxes for 

why you’re bringing that item in.  You know if anything it’s an ambiguous consent 

form where the person signing the consent is entitled to authorize the scope of what 

they’re bringing it in for with that second box by checking “Casework” which 

essentially is what Ms. Plunkett believed she was doing with that phone in CCDC is 

providing it for purposes of casework in arranging for bail for her client. And so, 

those forms are just routinely accepted at CCDC. There’s never a mark on them 

saying, hey, I see you’re bringing a cell phone in and you checked casework. I just 

want to let you know you can’t do anything but call 9-1-1 or call Post 10 from this 

phone. By accepting it, there’s kind of this implicit acceptance and authorization, and 

so, that kind of goes to the lawful authorization scope.  So, the Defense position on 

grounds two would be that because that form allows for modification in that way, and 

if you look at the purpose box it doesn’t say, please check the purpose for 

everything but cell phones. It just says please check the purpose for why you’re 
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bringing an electronic item; right? And as a result of that, it’s reasonable to conclude 

that that allows for a change in the scope of authorization for the electronic items, 

specifically with regards to cell phones.  And so, that’s kind of grounds two. 

  I’m happy to answer any questions Your Honor has or allow the State to 

respond, at this point reserving some rebuttal. 

 THE COURT:  All right, let me hear from the State. And, State, was it clear to 

the Grand Jury which provision you sought the indictment on?  Maybe I missed it. 

 MR. RAYMAN: Yes, actually the charging document itself specified the theory 

of liability. We actually, in an abundance of caution, read that entire statute and 

introduced that entire statute, everything that Mr. Solinger cited to the Court about 

this liability, this liability, this liability.  So, the fact that he’s making his argument 

based upon that statute, the Grand Jury had the entire statute, was made aware 

through reading to them and having it as a physical evidence of what liabilities were 

prescribed in what situations, as well as the aiding and abetting liability, which under 

195.020, applies to pretty much everything except specified crimes where there is 

actual direct principle liability for crimes such as conspiracy, robbery that is in itself 

its own crime.  

  But basically to counter Mr. Solinger’s argument, NRS 34.700 and 

34.710 are extremely explicit. They’re not broadly styled. I know a lot of defense 

attorneys come into Your Honor’s court and others and say we should attack this, 

we should attack the statute of limitations, we should attack legislative construction 

of statutes, we’ll use writ of habeas corpus to do that.  It is completely improper. 

There is no precedent for such an attack to be allowed under this vehicle. Even if it 

wasn’t under this type of vehicle, they have provided none of the tools and 

ammunition this Court would need to find facts and circumstances that would allow 
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the Court to say, yes, the facts and circumstances that were presented to the Grand 

Jury or that exist in this case if Your Honor had an evidentiary hearing do not meet 

legislative intent. They have not provided legislative history. They have not provided 

other circumstances where a court has found these circumstances do not add up to 

criminal charging.  They’ve provided none of the things Your Honor would expect 

and has seen in legislative intent challenges. Further, I have provided precedent 

under Roland v. State that shows the Nevada Supreme Court has explicitly 

recognized that one can aid and abet a possessory crime, such as possession of a 

telecommunications device by an inmate.  

  The other argument they are making to bolster, well, this isn’t legislative 

intent ‘cause that’s an absurd result that Plunkett providing this phone to an inmate, 

if it was a prison, would receive a less harsh sentence. Number one, that part of the 

statute that Mr. Solinger just quoted about prisoner going to prison, well, Ms. 

Plunkett isn’t a prisoner so that is not applicable to her punishment. She’s simply 

liable under a D felony stepping into the shoes of the principle under aiding and 

abetting liability.  It says specifically prisoners would receive mandatory prison. She 

is not a prisoner so she would not receive mandatory prison, therefore that provision 

would not be applicable as far as mandatory punishment.  

  Therefore, all we’re left with is the difference between a D felony and an 

E felony.  And on the first hand, we don’t judge our statutes by their comparative 

penalties. We never have done that and I presume we never will do that because it’s 

completely inappropriate. That invades the purview of the Legislature. They decide 

what crimes are to be penalized and how much.  

  Secondly, there’s hardly any difference between a D felony and an E 

felony. The only difference is mandatory versus discretionary probation, but 
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penalties otherwise are very much the same. So, there’s certainly not an absurd 

result that she would be penalized in a D felony to be providing an inmate a phone 

in a jail versus a prison. 

  Secondly, their major argument is that we didn’t present exculpatory 

evidence on the forms. We presented all the forms. The forms are a one page 

document. They’re clear on their face.  They say you can only bring in a phone for 

certain reasons. They even tell the NRS about the penalties for certain crimes, 

specifically the crime we’ve charged here, not that we would have to instruct 

anybody who has visitation privileges, face to face privileges, with an inmate about 

what the law is. Any of those persons, being criminal defense attorneys, 

investigators, or other necessary persons that a defense attorney would employ 

would know these statutes. But further, they’ve instructed them on it.  If there was 

ambiguity, the Grand Jury could have found ambiguity and decided not to true bill 

any one of these defendants on these provisions but they did not. Further, we took 

testimony on the forms and we introduced Ms. Plunkett’s own interview to Detective 

Stanton where she detailed what her intents were and the Grand Jury had that and 

they were able to consider that.  

  And additionally, there was a delay between Marcum notice and 

presentment about 30 days. In that time period, I received no such indication that 

the Defense would really like me to present X, Y, and Z.  So how am I to know that I 

need to hammer home some point on evidence I’m already presenting which is clear 

on its face, which we did present her testimony on, which we did present detective 

testimony on on the provision of the forms and how they’re kept and when they’re 

issued and how they’re signed?   

  So, we have certainly met our obligations under probable cause and the 
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duty to present evidence that tends to explain away a crime in presenting the forms 

and the testimony that we did. So, there’s absolutely no basis in fact or in law for 

granting of a writ on this matter. 

 THE COURT:  All right, thank you. 

  I’m just curious, has there been any -- and this question doesn’t relate 

to my decision on the writ but just for discovery purposes, has there been any 

analysis of the phone calls being made to whom they were made, text messages?  

I’m assuming both sides have those because I’m wondering whether or not they 

were to her investigator or if they were to friends of the Defendant, and that’s just up 

for the two of you to decide that, but I mean -- 

 MR. RAYMAN: Sure. 

 THE COURT:  -- that’s an important discovery issue for both you to 

investigate. 

 MR. RAYMAN: That analysis has been done. It wasn’t necessary to present 

that to the Grand Jury because that’s not the crime.  It’s simply possession on the 

inmate’s part and aiding and abetting on Ms. Plunkett’s part. But they have been 

analyzed and they’re largely other gang members, people with criminal ID numbers. 

It’s not bail bonds. It’s not casework.  And there is no fathomable circumstance 

where casework involves giving an inmate who does have access to a phone and 

has used his jail phone, a private cell phone to make unrecorded calls. That’s not 

casework.   

 THE COURT:  All right. 

  Anything further, Counsel? 

 MR. SOLINGER: Judge, just briefly. 

  We’re explicitly challenging this Court’s jurisdiction. If you don’t think 
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that the proper vehicle is a petition of habeas corpus then I’ll file a motion to dismiss 

for lack of jurisdiction. The reason I don’t cite legislative history, which I can relate to 

Your Honor now if you’re interested in it, is that in our opinion the statute is clear. 

You know the State does concede somewhat that accessory liability and conspiracy 

liability apply unless the statute has specific provisions dealing with those and this 

statute does; that’s explicitly § 1 and § 2.   

  As far as legislative history is concerned, what I can represent to the 

Court is that the statute was passed in 2007 in response to a social worker falling in 

love with her prisoner at High Desert; him using that phone as a means of escape to 

coordinate with the outside and then killing 2 or 3 people when he was released. 

And so the Attorney General lobbied for this statute. The provisions for jail were not 

amended in there till approximately 2013 in response to, I believe, in Pershing 

County the jail there -- apparently their facility is somewhat open to the public or 

shares a street in common and somebody tossed a cell phone over the street to a 

jailee in there and he was using it to threaten people in the community unchecked. 

They didn’t have a provision on the books to charge him with that so they charged 

him with possession of a means -- of escape device or something like that. The 

Nevada Supreme Court overturned that conviction. So in a kind of what I think 

should happen here, the DA in Pershing County went before the Legislature in 2013 

and said, come on, guys, we really need to add jailee liability -- ‘cause they couldn’t 

charge him with anything else and he’s doing that. No one mentions anything about 

punishing the person who provides it or anything like that except for there’s one 

person from I think the American Independent Party that says, as in neutral support 

for the [indiscernible], we’re in support of this statute but what about people who 

give them the phones. And then there’s no follow up, no comments, no critiques on 
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it but they’re put on notice of it.  But the reason we don’t bring any of that legislative 

history up is in our opinion it’s irrelevant.  

  This statute is clear on its face as to whom it applies and what kind of 

liability it extends. When this statute already accounts for conspiracy and 

accomplice liability in § 1 and 2 in the prison context, then it stands to reason that 

they’ve made a direct choice as to how those people should be punished and what 

the appropriate punishment is.  Because of that, we should interpret this statute as it 

sits with them purposely meaning to only apply those vicarious liability mechanisms 

to § 1 and 2 in the prison context but not in the jail context.  This is the appropriate 

recourse is to dismiss because there’s no statute that Ms. Plunkett could have 

violated.  

  As for the possessory crimes and being an accomplice to those and 

that they’ve made clear, sure, in the general context of possession with intent to sell, 

regular possession of drugs, those statutes don’t have provisions that account for 

conspiracy and accomplice liability. This statute does and that’s what sets it apart.  

And I think -- I can’t for the life of me remember those Latin terms in there except for 

the in pari materia, but there’s -- the inclusion of one is necessarily the exclusion of 

others. You’ve got to interpret them holistically.  And when we look at this statute on 

the whole that’s what it encompasses. It says people who provide phones for 

prisons should be punished as in 1 and 2.  A prisoner who has a phone in a prison 

should be punished as in 3. A person -- or a prisoner who has a phone in the jail 

context should be punished as 4. They’ve made their choice. They’ve made it clear 

in the statute and that’s what Your Honor should follow. 

 THE COURT:  All right, thank you. 

  Anything further from the State? 
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 MR. RAYMAN: No, Your Honor. 

 THE COURT:  Under the mechanism and before the Court is a pretrial writ of 

habeas corpus and the standard for -- under this pursuit is slight or marginal 

evidence and I do find that slight or marginal evidence has been presented to the 

Grand Jury under these proceedings.  On a separate issue, I think you had 

mentioned that perhaps a motion to dismiss under a separate legal theory may be 

the appropriate vehicle; okay.  So, I’m denying the writ and I’ll wait for any other 

motions that you may file. 

  We do have a trial date October 16th. Are we still on track for that date?  

I mean whether the case is dismissed or not, I’m just -- is everyone still working 

towards it and is there any issue with trial readiness? 

 MR. RAYMAN: Yes, Your Honor. I don’t anticipate any readiness issue. 

 MR. SOLINGER: And, Judge, we’ve just confirmed last week with a District 

Attorney in Reno that I think we’re going to trial October 9th on a child sex assault 

case for -- our client’s in custody up there. It is a first setting but it’s notoriously 

difficult to continue things in Reno.  

  So, at this point, in addition to our motion to dismiss, we’ll probably be 

filing a motion to sever from the co-defendant because my understanding I think is 

that he’s invoked or has a trial date and that we’d be filing a motion to continue. So, 

I’m just putting everyone on notice that that’s our intent at this point. I will note for 

the record that I’m technically on paternity leave as of Monday night so I’ll be back I 

think not next week but the week after so there may be a slight delay in filing those. 

 THE COURT: If you could just file as soon as possible so we can address that 

issue. We do have 3 defendants here. I don’t know how many defendants do you 

have up in Reno? 
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 MR. SOLINGER: Just one. 

 THE COURT:  All right, we’ll see who goes first and see if there’s any other 

motions that you’ll be filing in this matter. 

 MR. SOLINGER: Of course. 

  Thank you, Your Honor. 

 THE COURT:  All right, thank you. 

 MR. CASTILLO:  Thank you, Your Honor. 

 MR. RAYMAN: Thank you. 

 THE DEFENDANT:  Thank you, Judge.  

  

[Proceedings concluded 8:55 at a.m.] 

* * * * * 
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LAS VEGAS, NEVADA, THURSDAY, SEPTEMBER 21, 2017 

 [Proceedings commenced at 9:29 a.m.] 

 THE MARSHAL:  Your Honor, page 5; Plunkett. 

 THE COURT:  All right, I did receive supplemental briefing from the parties 

and also reviewed the legislative minutes regarding 216.165.  

  Counsel, it’s your motion. 

 MR. SOLINGER: Judge, I don’t want to rehash a great deal of this just 

because we’ve already discussed it once during the writ and decided that this was 

the more appropriate vehicle to approach this, so to speak, and so, really what I’d 

just like to reemphasize is that the legislative history I think enlightens us on all of 

this, and I truthfully think the State didn’t do a deep enough dive on the initial 

grounds for why this statute was passed ‘cause in looking at the State’s briefing they 

talk about this amendment to add cell phones to jail but I think when you look at the 

initial passage that’s what’s most enlightening when they talk about how people -- 

this social worker provided a cell phone to somebody in the prison and that resulted 

in his escape attempt and hundreds of thousands of dollars of expenses, people 

were injured, and things like that. And so, they explicitly discussed the penalties for 

somebody that provides a phone to somebody in prison, right, during that initial 

passage.  And because of that, they set this penalty scheme that would be different 

from ordinary aiding and abetting. They want somebody to be punished with a 

misdemeanor for even possessing the phone because there’s no way to accidentally 

possess a phone in the prison. And then if you provide it, they wanted that category 

E felony and they thought a higher level felony, a D, was more appropriate.  

  Now, the State has argued many times that there’s not any meaningful 

difference between a category D felony and category E felony other than one is 
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mandatory probation but they both carry the same sentencing range, but 

nonetheless, that step by the Legislature to differentiate amongst the prisoner and 

the provider of the phone in the prison context I think is very enlightening. And then 

when you get to the updated legislative history from when they added it to the jail, 

you’ve got the District Attorney up in Pershing County talking about how somebody 

managed to get a phone while in the jail and I believe it’s because their fence is right 

along a public street and somebody tossed the phone over. So, they talk about their 

screening procedures and how no one could accidentally sneak a phone past the 

screening because their screening is so thorough. So, they’re on notice, the 

Legislature, that people still provide phones. They’re presumed to know what act 

they’re amending and yet they chose to take no action on that.  

  Now, the Defense would argue that that is an affirmative act that they’re 

choosing not to punish people who provide phones in jails to people and that that’s 

something that needs to be rectified by the Legislature, not by the State and not by 

this Court. And so, to extend liability in this type of a case we think would be a 

violation of separation of powers. Just like the reason they had to add jails to that list 

was because they tried to charge that prisoner in Pershing County with possession 

of an escape device and that went up to the Nevada Supreme Court and they said, 

no, that’s not an escape device. So, they weren’t able to prosecute him and I believe 

there’s reference to -- at the time the person provided the phone in the prison 

prosecuting them for possession of an escape device but I don’t know how that 

played out because it’s not in the history and a name’s not really provided for that 

social worker. But I understand the State’s position that you can be an accomplice to 

a possessory crime and I don’t dispute that in the normal case like possession, 

possession with intent to sell, anything like that. But where we have a specific 
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statute that denotes who is liable for what in a vicarious capacity, and it does not 

mention jails, that it’s inappropriate to turn to the general statute.   

  The analogy that is most apt would be something like battery resulting 

in substantial bodily harm or I guess battery with use of a deadly weapon; right?  

The deadly weapon statute’s mandatory consecutive, 1 to 20, but because the 

battery with a deadly weapon statute has the specific liability built into it no one can 

turn to the general statute and ask for a bigger enhancement. 

  So, similarly in this case, it’s our position that it would be inappropriate 

to extend liability to the jail context because the Legislature had a chance. They 

were on notice.  Even the public member from the American Independent Party, his 

quote says, you know, we’re in support of this and we think people who provide the 

phones should be punished as well.  So, they’re more concerned during this 

legislative session about setting the appropriate penalty for the prisoner, which, bear 

in mind, I -- Your Honor read the minutes. Never once does anyone, when talking 

about this Bill and punishment, talk about the person who provides the phone; that 

the noun is always a prisoner that does this, a prisoner does that.  Well, what about 

a prisoner that’s in on a felony but the case is reduced to a gross misdemeanor?  

Well, there’s a mechanism to reduce it afterwards. They weren’t thinking about 

adding it to the jail and that’s the Legislature’s fault, not my client’s, and it would be 

inappropriate to extend liability in this case. 

 THE COURT:  Thank you.  

  Mr. Raman. 

 MR. RAYMAN: Judge, the Defendant’s argument is essentially part 1, 2 and 3 

of 212.165, deals with prisoners and certain conduct is criminalized specifically. Part 

4, which is charged here, applies to jail inmates, and because it isn’t as nuanced or 
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detailed as 1, 2 and 3, and because specific language was not used to criminalize 

providing a phone to the inmate in a jail, it is not a criminal offense and that 

argument fails.  It fails because this is not how laws are interpreted. 

  First, subsection 4 does not have language that says you cannot 

charge somebody with aiding and abetting this crime.  We do have statutes which 

specifically say things of this nature. Take, for example, accessory after the fact. 

The language in that statute says every person, not standing in relation of husband 

or wife, brother or sister, parent or grandparent, child or grandchild to the offender 

can be charged with accessory after the fact. That is a situation where you can be 

an accessory to almost every crime on the books but if you’re one of these particular 

people we can’t charge you.  

  That doesn’t exist in this case.  In the aiding and abetting language it 

certainly doesn’t exist.  It doesn’t exist in this statute where they’re saying provisions 

of a cell phone to an inmate you cannot aid and abet.  All statutes can have aiding 

and abetting or conspiracy of liability apply. There’s no prohibition. The only limits 

we have on such theories of liability here in Nevada are Sharma and Bolden, and 

that relates to a specific intent that you’re aiding and abetting somebody and you 

must share the intent of the principal actor. That follows the national trend of 

requiring knowledge for aiding and abetting to apply. 

  What the Defendant is asking is that you dismiss this case under the 

same logic that would exist if, let’s say, this was a case where we have somebody 

aiding and abetting a grand larceny auto or possession of stolen vehicle. Obviously, 

NRS 205 makes stealing a car criminal, makes possessing a car criminal. But aiding 

and abetting is so many things.  It can be providing things.  It can be being a look 

out. It can be encouraging and assisting.  And because NRS 205 doesn’t say these 
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are also theories of criminal liability, under that same argument they would say you 

must dismiss anybody who aids and abets a grand larceny auto or possession of 

stolen vehicle and that doesn’t make any sense. The aiding and abetting liability in 

the statute is universal. It applies to all crimes unless they specifically say it does 

not. 

  In this case, we also provided legislative history and it’s helpful because 

there is no discussion about prohibitions on aiding and abetting liability on any part 

of this statute.  Sections 1, 2 and 3, which apply to prison inmates, anybody could 

aid and abet those crimes. It doesn’t specifically say aiding, encouraging, providing 

resources to. Obviously, with Sharma and Bolden intent that those are criminal acts, 

but we know from aiding and abetting liability that they certainly are. The same goes 

for subsection 4. Statutes 212.165 are clear; 195.020, aiding and abetting is clear. 

Therefore, legislative intent, even though we’ve gone into it, discussed it, is 

irrelevant because when statutes are clear there’s nothing for the court to delve on. 

If anything, it helps because in the legislative history nobody said we really should 

consider what’s going on with people who provide phones and restricting aiding and 

abetting liability, we need to create statutes that address that separately.  Everybody 

knows that all crimes that are on the books can have aiding and abetting liability 

apply, conspiracy theory liability apply. 

  I also cited Rosemond v U.S. where the United States Supreme Court 

has basically universally adopted and applied a very broad view of aiding and 

abetting liability, obviously with similar limits that Sharma and Bolden put in place 

here in Nevada. These things are basically universal to the United States. 

  I also provided the Court a very similar case of United States versus 

Ford, a U.S. circuit case from the First Circuit, where we have not only a possessory 
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crime that was aided and abetted, but a status crime. The status being a felon crime 

of possession of firearm by a felon and the person charged not a felon whatsoever.  

So, we have in the case of Ms. Plunkett another status crime, another possession 

crime; possession of a telecommunications device by a person incarcerated. She’s 

not the person incarcerated. Ford had its own problems because they used bad jury 

instructions on that, but the case is sound. The First Circuit said this is completely 

valid and fine. They even cited to other examples where they had status possession 

crimes that were upheld.  

  So, the statute is clear. There’s no specific mention of excluding aiding 

and abetting liability. The legislative history is clear. There’s no specific mention of 

excluding aiding and abetting liability. There’s federal precedence for this type of 

liability on possessory status crimes. And it would be wildly irresponsible to basically 

undermine the aiding and abetting statute. The Legislature knows when they enact 

criminal statutes that there are clean up titles such as aiding and abetting liability, 

conspiracy theory under 199 which apply for all kinds of other theories of liability of 

one committing a crime.  They named specifically and enumerate language for 

every foreseeable circumstance as to how one could perpetrate a crime.  

  But a crime was perpetrated and Alexis Plunkett aided and abetted 

those crimes on multiple occasions with multiple other Defendants, so these 

charges must stand. And furthermore, any arguments on this point of law should be 

excluded from the jury because as Your Honor’s deciding this issue today it’s a 

question of law and not fact, so I’d ask for that remedy as well. 

 THE COURT:  You’re charging her under Section 4 and specifically as an 

aider and abettor; correct? 

 MR. RAYMAN: Correct.  She cannot -- 
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 THE COURT:  Okay, under -- 

 MR. RAYMAN: -- qualify for direct liability.  She’s an aider and abettor or a 

conspirator.  

 THE COURT:  And in Section 4 it says a prisoner who violates this subsection 

has the following penalties; so how can I sentence her under Section 4 when she’s 

not a prisoner? Look at the last line of Section 4 before we get to the sub parts a, b 

and c.  It says a prisoner who violates this subsection -- so she’s an aid and -- you’re 

alleging she’s an aid and abettor to that -- 

 MR. RAYMAN: Correct. 

 THE COURT:  -- shall be sentenced accordingly. She’s not a prisoner. How 

can I sentence her under Section 4? 

 MR. RAYMAN: Well, again, Your Honor, based upon the principles of aiding 

and abetting liability, the actions and penalties that relate to the direct offender also 

relate to one who would aid and abet. I’ve shown you through case law and through 

principles of precedence that it doesn’t matter based upon the status. One can 

similarly be convicted of said crime. So, there are mandatory provisions in this 

statute which, in our earlier argument of the writ argument, clearly we wouldn’t ask 

for mandatory punishment but the Legislature has classified such actions by 

directors and aider and abettors and conspirators as being a D felony. We would 

simply strip away any kind of mandatory prison sentence making it probationable.  

 THE COURT:  I look at this case differently than the other possessory crimes 

because this statute has a specific section, Section 1 and 2, that has a separate 

penalty and provision for the furnisher of the firearm. The argument is furnisher of a 

stolen vehicle or stolen weapon; those statutes don’t have a specific section for 

furnishing the stolen weapon to the ex-felon.  And so, the legislative minutes here 
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only addressed clarifying certain items, make sure its covering the jails as well as 

the prison setting, make sure that cell phone is identified as a means to escape. 

Sections 1 and 2 -- and also if you look at that it starts off “a person.”  Sections 3 

and 4 says “a prisoner.”  And so, I find that the statute’s clear that only a prisoner 

can be sentenced under 4, Section 4, that you could still pursue a claim against the 

Defendant under Section 1 as a furnisher of the cell phone. But under Section 4 you 

can’t prosecute her as an aider and abettor because the specific language in 

Section 1, which tells me our legislators decided we’re going to have a separate  

cut-out for someone who furnishes this item and we will punish them accordingly 

under Section 1 and 2.   

  And so, for those reasons I am dismissing the indictment. And then like 

I said, the parties are free to -- State, you’re free to go to prelim or re-indict on this 

different subsection. 

 MR. SOLINGER: Judge, our position is that since the allegation is based on a 

jail we’d be asking that you to dismiss with prejudice at this time because there’s 

never been an allegation she’s provided a phone to somebody in a prison under 

subsection 1 or 2. 

 THE COURT:  I’m just dismissing the indictment as it relates to subsection  

4 -- 

 MR. SOLINGER: Of course. 

 THE COURT:  -- today. 

 MR. SOLINGER: Thank you, Your Honor. 

 THE COURT:  All right.  

  And, Counsel, -- 

 THE DEFENDANT:  Thank you, Judge. 
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 THE COURT:  -- can you please prepare the order for today. Give them the 

reasons that I -- setting forth the reasons I just gave. 

 MR. SOLINGER: Yes, Judge; I will. 

 THE COURT:  All right; thank you. 

 MR. SOLINGER: Thank you. 

 MR. RAYMAN: All right, thank you, Your Honor. 

 THE COURT:  Any bond is exonerated in this case. 

 MR. SOLINGER: Much appreciated. 

 MR. CASTILLO:  Thank you. 

 THE DEFENDANT:   Thank you, Judge. 

 

[Proceedings concluded at 9:44 a.m.] 

* * * * * 
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