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IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATh OF NEVADA

9
IN AND FOR THE COUNTY OF HUMBOLDT

10
* * *

11 HAPPY CREEK INC., a Nevada Corporation,
)

)12 Petitioner,
)

) CASENO.:CV2O 86913 vs.
)

14 JASON KiNG, P.E., Nevada State
)

DEPT. NO.: 2

Engineer, DiVISION OF WATER RESOURCES,)
15 DEPARTMENT OF CONSERVATION AND )

NATURAL RESOURCES,
)

16
)

Respondent.
)17

____________________________________________

18 HAPPY CREEK’S OPENING BRIEF

19 Petitioner, HAPPY CREEK INC., a Nevada Corporation, (“Happy Creek”), by and through its

20 attorneys of record, PAUL G. TAGGART, ESQ., and TIMOTHY D. O’CONNOR, ESQ., of the law

21 firm of TAGGART & TAGGART, LTD., hereby files this Opening Brief (the “Opening Brief’). This

22 Opening Brief is based on all the papers and pleadings that are on file with the Court relating to this

23 matter.

24 ///

25 ///

26 ///
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1 STATEMENT OF THE FACTS

2 I. Happy Creek Ranch

3 Happy Creek is a family owned ranching and farming company. Four brothers, Daniel B.

4 May, Thomas R. May, James J. May, and Stephen G. May are the owners and provide senior

5 management.’ These four brothers have been exclusively engaged in farming, ranching, and cattle

6 operations for their entire lives.

7 Happy Creek operates Happy Creek Ranch which is located between Wirmemucca, Nevada,

8 and Denio, Nevada, and nestled to the northeast of the Jackson Mountain Range. Happy Creek Ranch

9 is in the Pine Forest Valley groundwater basin (Basin 029) in northern Humboldt County.2 Happy

10 Creek Ranch has a cattle operation and produces alfalfa and grain crops and currently employs five

11 full-time employees, one part-time employee, and two seasonal employees, to run a cattle operation

12 and produce alfalfa and grain crops. There are 600 cow-calf pairs in the ranching operation on the

1I 13 Happy Creek Ranch.3 The alfalfa produced on the land is either fed to Happy Creek’s cattle as winter

14 feed or sold as a cash crop. Small grain crops are planted for rotation with alfalfa and are harvested as

15 hay. That hay is either fed to cattle as feed supplement, or sold as a cash crop.

16 Happy Creek Ranch has 1,399 acres of deeded land that includes 855 irrigated acres.

17 Approximately 765 of Happy Creek’s irrigated acres are irrigated with the underground water rights

18 that are the subject of this proceeding. The alfalfa produced on those 765 acres is essential to the

19 economic viability of Happy Creek Ranch.4 Additionally, Happy Creek has the right to graze 95,126

20 acres of public land in the Happy Creek Grazing Allotment administered by the Bureau of Land

21 Management, and 6,054 acres of public land in the Hog John Grazing Allotment administered by the

22 Bureau of Indian Affairs.5

23

24 1 SROA 654-657; SROA 652-653.
2 Happy Creek Ranch is approximately 60 miles northwest of Winnemucca, Nevada, and about 40 miles southeast of

25 Denio, Nevada.
SROA 654-657; SROA 635-638.

26 SROA 654-657; SROA 652-653.
SR0A635-638.

27

28
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1 II. Water Rights for Happy Creek Ranch Prior to 2007

2 Settlers arrived in and around Happy Creek Ranch as early as 1865.6 Roads and corrals

3 depicted on the 1874 General Land Office (“GLO”) survey maps indicate that Happy Creek Ranch

4 was used as part of a livestock operation prior to 1873. Development of the waters at Happy Creek

5 Ranch for irrigation purposes was initiated on or before 1886, and iirigation on the ranch has been

6 continually developed and improved since that date.8 Throughout the past 150 years, several proofs

7 were filed to document pre-statutory appropriation of water rights and multiple applications for water

8 were filed to appropriate additional water for Happy Creek for use on the ranch. Happy Creek has

9 operated the Happy Creek Ranch since 1992.

10 This action involves the removal of the senior priorities from Happy Creek’s water rights.

11 Permits 76237 through 76244 (the “Permits”) represent change applications on Happy Creek’s senior

12 groundwater rights. These eight groundwater rights represent 3,063 acre feet of water used by Happy

13 Creek Ranch for irrigation purposes. Happy Creek expended significant effort and beneficially used

! H 14 these water rights long before Happy Creek filed the applications for Permits 76237 through 76244. In

15 fact, before the Permits were issued, the water rights were already certificated by the State Engineer

16 for irrigation on the much of the same land.1° This fact is illustrated by several overlay maps from the

17 state water rights files that Happy Creek has included in a supplemental record on appeal. The maps

18 show that the place of use identified in the Permits includes lands that already had certificated,

19 appurtenant water rights.11

20 /7/

21 II!

22 /7/

23 6 See “History of Use for Jackson Creek Ranch, Trout Creek Ranch, and Surrounding Area” on file with the Nevada
Division of Water Resources.”

24 7SR0A1.
8 In September, 1911, Albert A. Stock filed Proof of Appropriation of Water for Irrigation at Happy Creek Ranch under

25 Proof No. V01331 (“Proof”) with a reference priority date of 1886.
SROA 654-657.

26 101d.
SR0A668-670; SR0A658-659.

27

28
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The priority dates for Happy Creek’s eight water rights were as follows:

A. Permit 76237

The application for Permit 76237 was filed on September 7, 2007, to change the place of use of

a water right that was originally applied for on December 15, 1966 (Permit 23550), and was

certificated on January 9, 1973 (Certificate 7981). Permit 23550 (Certificate 7981) was granted for the

irrigation of 230.7 acres with 922 afa. The place of use of this perfected water right was then changed

by Permit 60059. Permit 60059 was applied for on May 10, 1994, and was certificated on September

25, 2003 (Certificate 162 14).12 The priority date for this water right was December 15, 1966.

B. Permit 76238

The application for Permit 76238 was filed on September 7, 2007, to change the place of use

for a water right that was originally applied for on March 3, 1969 (Permit 24928), and certificated on

November 11, 1974 (Certificate 8376). Permit 24928 (Certificate 8376) was granted for the irrigation

12 Permits 60059 through 60066 were filed to change the place of use of all of Happy Creek’s groundwater irrigation rights
in order to comingle all the groundwater water rights on the entire ranch to allow for more efficient and flexible use of the
groundwater rights on the ranch property.
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I of 228.4 acres with 913 afa. The place of use of this perfected water right was then changed by Permit

2 60060. Permit 60060 was filed on May 10, 1994, and certificated on September 25, 2003 (Certificate

3 16215). The priority date of this water right was March 3, 1969.

4 C. Permit 76239

5 The application for Permit 76239 was filed on September 7, 2007 to change the place of use of

6 a water right that was originally applied for on March 3, 1969 (Permit 24927), and certificated on

7 November 19, 1974 (Certificate 8375). Permit 24927 (Certificate 8375) was granted for the irrigation

8 of 219.8 acres with 879 afa. The place of use of this perfected water right was then changed by Permit

9 60061. Permit 60061 was applied for on May 10, 1994, and certificated on September 25, 2003

10 (Certificate 16216). The priority date for this water right was March 3, 1969.

11 D. Permit 76240

12 The application for Permit 76240 was filed on September 7, 2007, to change the place of use of
- li

: 13 a water right that was originally applied for on October 8, 1954 (Permit 15824), and certificated on

14 January 5, 1959 (Certificate 4841) Pennit 15824 (Certificate 4841) was granted for the imgation of

S 15 147.6 acres with 590 afa. An application for Permit 22866 was filed on November 24, 1965 to change

16 the point of diversion of Permit 15824 (Certificate 4841) and was certificated on April 25, 1968

17 (Certificate 6626) to irrigate of 135.8 acres with 543 afa. The place of use and period of use of this

18 perfected water right was then changed by Permit 60063 to irrigate different fields on the same ranch,

19 and was comingled with the water rights that were changed by Permits 60059 through 60066. Permit

20 60063 was applied for on May 10, 1994, and was certificated on September 25, 2003 (Certificate

21 16217). The priority for this water right was October 8, 1954.

22 E. Permit 76241

23 The application for Permit 76241 was filed on September 7, 2007, to change the place of use of

24 a supplemental water right that was originally applied for on September 5, 1979 (Permit 38957).

25 Permit 38957 was granted for the irrigation of 640 acres with 2,560 afa. The place of use of this

26 supplemental water right was changed by Permit 60064. Permit 60064 was applied for on May 10,

27

28
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1 1994, and was certificated on September 25, 2003 (Certificate 16218). The priority date of this water

2 right was November 6, 1990.

3 F. Permit 76242

4 The application for Permit 76242 was filed on September 7, 2007, to change the place of use of

5 a water right that was originally applied for on September 25, 1981 (Permit 44504). Permit 44504 was

6 granted for the irrigation of 362.85 acres with 1,451 afa. Permit 44504 was then changed by Permit

7 60065. Permit 60065 was applied for on May 10, 1994, and was certificated on September 25, 2003

8 (Certificate 16219). The priority of this water right was September 25, 1981.

9 G. Permit 76243

10 The application for Permit 76243 was filed on September 7, 2007, to change the place of use of

11 a water right that was originally applied for on June 5, 1963 (Permit 21317), and was certificated on

12 July 17, 1968 (Certificate 6711). Permit 21317 (Certificate 6711) was granted for the irrigation of
1•1

13 40.7 acres with 162 afa. The place of use and period of use of this perfected water right was changed

14 by Permit 60066 to move the place of use to different fields and was comingled with the water rights

15 changed by Permits 60059 through 60066. Permit 60066 was applied for on May 10, 1994, and was

16 certificated on September 25, 2003 (Certificate 16220). The priority date for this water right was June

17 5, 1963.

18 H. Permit 76244

19 The application for Permit 76244 was filed on September 7, 2007 to change the place of use of

20 a water right that was originally applied for on September 18, 1967 (Permit 24126), and was

21 certificated on October 2, 1972 (Certificate 7950). Permit 24126 (Certificate 7950) was granted for

22 the irrigation of 119.0 acres with 476 acre feet. The place of use of this perfected water right was

23 changed by Permit 60062. Permit 60062 was applied for on May 10, 1994. Permit 60062 was

24 beneficially used along with the other comingled water rights at Happy Creek Ranch; however, a

25 change application was filed before the right could be certificated. Permit 71784 was applied for on

26 October 19, 2004, to correct the point of diversion of Permit 60062. The priority date for this water

27 right was September 18, 1967.

28
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1 III. Over-appropriation in Pine Forest Valley

2 The Pine Forest Valley groundwater basin (Basin 029) is over-appropriated by 25,828.31 afa.

3 The perennial yield of Pine Forest Valley is 11,000 afa.’3 On May 1, 1978, the State Engineer issued

4 Order 711 and designated portions of Pine Forest Valley pursuant to NRS 534.010 to NRS 534.190.’

5 On December 1, 1983, the State Engineer issued a curtailment order (Order 831) to deny any future

6 ground water applications for irrigation in the basin.’5 In Order 831, the State Engineer noted that his

7 office’s crop and pumpage inventories indicate that groundwater withdrawals in Pine Forest Valley are

8 in excess of the estimated recharge to the basin. The crop inventory for the 2015 irrigation season

9 indicates that 22,326 afa of groundwater was pumped to irrigate 6,446 acres.’6 Since the perennial

10 yield of the basin is 11,000 acre feet per year, at least half of the water rights that are used in Pine

11 Forest Valley would be curtailed if the basin were regulated by priority.

12 IV. Happy Creek’s Water Rights Professional
- i.

13 In 1994, Happy Creek hired John H. Milton III of Desert Mountain Surveying to prepare and

Z 14 file water rights applications, permits, and all related items with the Nevada Division of Water

15 Resources. Additionally, Happy Creek utilized Mr. Milton’s expertise for consultation concerning the
1-

16 development and preservation of water rights, surveying services, water rights maps, change

17 applications, proofs of completion, proofs of beneficial use, and requests for extension of time

18 regarding those water rights filings. Mr. Milton routinely prepared and signed all the documents filed

19 with the DWR on behalf of Happy Creek.’7

20 Mr. Milton has been a licensed Professional Land Surveyor (“PLS”), license number 005271,

21 since February 9, 1980.18 During his licensure he also spent twelve years as a Humboldt County

22

23 ‘ SROA 667.
‘ SROA 3 8-40.

24 1DSROA62.
16 The 2015 irrigation seasons is within a drought year and is representative of a high amount of groundwater pumping

25 since surface water sources were limited and supplemental groundwater was used to replace the unavailable surface water
rights.

26 “ SROA 654-657.
18 SROA 602.

27

28
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1 Commissioner and has served as the Humboldt County Commission Chair out of Winnemucca,

2 Nevada.

3 When Mr. Milton was hired, Happy Creek owned the original base rights that were used to

4 flood irrigate Happy Creek Ranch. One of the first things Milton did for Happy Creek Ranch was to

5 file the 1994 applications for Permits 60059 through 60066 to comingle the water on Happy Creek

6 Ranch. Since 1994, Mr. Milton has made many filings with the DWR as agent for Happy Creek, and

7 Mr. Milton never missed a filing deadline prior to June 2016.19

8 V. Ranch Improvements at Happy Creek

9 In 2007, Happy Creek began a project to further improve the efficiency of its uTigation system.

10 Happy Creek planned the addition of three center-pivot ilTigation systems which, when combined with

11 its existing two center-pivot irrigation systems, would converted most of the ilTigated acres to center

12 pivots. Pivot irrigation provides a more effective method for farming. First, pivot irrigation reduces

13
the amount of water needed on the land. Second, it allows a farmer to irrigate more acreage uniformly

14 with less work. Third, pivot irrigation allows more crop development than flood irrigation. Overall,

15 pivot irrigation results in a more efficient operation while reducing water use.

16 As part of the improvement project, Mr. Milton recommended that Happy Creek change the

17 place of use with respect to all of Happy Creek’s water rights on its 765 acres of irrigated land.2° To

18 do so, Happy Creek filed change applications to change Permits 60059 through 60066. These change

19 applications were granted as Permits 76237 through 76244. Mr. Milton prepared, signed, and filed

20 each of the change applications as the agent for Happy Creek, and did not miss a filing deadline with

21 respect to Permits 76237 through 76244 until the one that is at issue here.

22 The initial phase of improving the water system involved the removal of fences, the leveling of

23 dirt ditches, the removal of the risers for gated pipes that were used in the flood irrigation practices on

24 the fields, trench work to install pipelines and powerlines, and ultimately the purchase and installation

25

26 ‘91d.
20 SROA 654-657; SROA 639-651.

27
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I of center-pivot systems.2’ The second phase of the improvements required the relocation of a ranch-

2 house trailer and hay stack yard, the removal of the septic system, bottomless watering tank, and trees,

3 and the purchase and installation of additional center-pivot systems.22

4 Additionally, all of the six wells that are used in conjunction with the Permits for the irrigation

5 of the crops require maintenance, repair and improvements in the ordinary course.23 Two irrigation

6 wells were replaced, one in 2006 and one in 2014, with newly re-drilled wells and new pumps and

7 related equipment. Another well required extensive reworking in order to maintain pumping

8 efficiencies.

9 Happy Creek spent over seven hundred thousand dollars ($700,000.00) on maintenance and

10 improvements of water diversions.24 These moneys were spent so Happy Creek could use its

11 groundwater pursuant to Permits 76237 through 76244.25 In addition, Happy Creek paid Mr. Milton

12 $53,000.00 since 1996 for his services to maintain the entirety of its water rights.26 Happy Creek also

j 13 has paid all statutory filing fees, permit fees, and other fees as required by the State Engineer.

14 VI. Required fi1ins for Permits 76237 throu2h 76244

. 15 Happy Creek diligently sought to obtain and document the data needed to prepare and file the

16 Proofs of Beneficial Use (“PBUs”) with the State Engineer’s Office.27 The PBUs for the Permits

17 required meter readings for the six wells for a minimum of 12 consecutive months.28 Happy Creek

18 developed a procedure to record on a monthly basis the readings from the totalizing flow meters on its

19 irrigation wells.29 One or more of the totalizing flow meters on the six irrigation wells failed during

20 the course of each irrigation season from 2012 through 2016. Less than a complete set of data for all

21 of the wells was available during any one 12 month period. As a result, Mr. Milton filed Extensions of

22

_____________________________

21 SROA 636-637.
23 221d

23 Id.
24 24 SROA 654-657; SROA 652-653.

25 SR0A652-653.
25 261d.

27 SROA 635-638.
26 28 SROA 660-666, Question 10; SROA 635-638.

29 SROA 635-638.
27
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1 Time (“EOTs”) for filing the proofs in order to obtain the required 12 consecutive months of meter

2 readings.

3 From when he was hired in 1994 through 2016, Mr. Milton filed all of the required paperwork

4 to keep all of Happy Creek’s water rights in good standing.3° However, in 2016, Mr. Milton missed

5 the deadline for filing a PBU or EOT for the Permits. Tn 2010 Proofs of Completion of the works of

6 diversion were prepared, signed and timely filed by Mr. Milton with respect to these permits. In 2012,

7 2013, 2014, and 2015, PBUs for Permits 76237 through 76244 were due on the same date, April 29.

8 In each of those four years, Mr. Milton prepared, signed, and filed timely requests for extensions of

9 time for each of these permits on behalf of Happy Creek.3’

10 On May 19, 2016, the State Engineer mailed, via certified mailing, the final notice for the

11 Permits to Happy Creek (‘Fina1 Notice”).2 This notice informed Happy Creek that the PBUs, or

12 EOTs, must be filed within 30 days of May 19, 2016. Otherwise, Happy Creek’s Permits would be

[ 13 cancelled.33 This notice was also e-mailed to Mr. Milton by the State Engineer.34 Happy Creek

H 14 received the notice on approximately May 23, 2016. On May 23, 2016, Happy Creek e-mailed the

15 Final Notice to Mr. Milton.36 Mr. Milton did not timely file the required paperwork for the Permits

16 with the State Engineer. He did, however, on June 13, 2016, timely file the appropriate paperwork for

17 three stockwater rights that are owned by Happy Creek.37

18 VII. State Enaineer’s Cancellation of the Permits and Removal Of Senior Priority

19 On July 8, 2016, Mr. Milton realized that he had missed the deadline for filing PBUs or

20 EOTs.38 On behalf of Happy Creek, Mr. Milton petitioned the State Engineer to reinstate the Permits

21

__________________________

° SROA 317-325; SROA 331-338; SROA 344-351; SROA 355-358; SROA 364-371; SROA 377-384; SROA 390-397;22 SROA 403-417; SROA 474-480; SROA 481; SROA 491; SROA 494; SROA 499-505; SROA 506; SROA 511-518;
SROA 519; SR0A523-530; SROA 531; SR0A555-562; SROA 563.

23 SR0A499-505; SROA511-518; SR0A523-530; SR0A555-562.
32 SE ROA 6.

24 NRS 533.395; NRS 533 .410.
34SEROA6.

25 SE ROA 7.
36 SE ROA 19; SROA 617-626.

26 SROA 595-599.
38 SROA 600.

27
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1 on July 11, 2016. At that time, the State Engineer had not officially cancelled the Pennits. On July

2 19, 2016, the State Engineer issued a Notice of Cancellation of the Permits.4° On September 9, 2016,

3 the State Engineer confirmed receipt of the written petition requesting the reinstatement of the Permits

4 and scheduled a hearing for October 12, 2016.’

5 The State Engineer held the reinstatement hearing regarding the Permits on October 12, 2016.

6 Mr. Milton and Happy Creek’s General Manager, Glen Thiede, appeared at the reinstatement

7 hearing.42 When Mr. Milton was questioned about the cancellation of Happy Creek’s Permits, he

8 responded that he failed to make timely filings because the notices were sent to him when he was

9 updating his computer to the new Windows operating program, and he claimed he lost quite a few

10 emails during that update.43 He stated that these problems interfered with his ability to receive e

11 mails, including the email from DWR with the final notice letter.44

12 At the reinstatement hearing, the State Engineer ruled that the cancellation of the Permits

P 13 would be rescinded contingent on the filing of PBUs or EOTs.45 Mr. Milton promptly filed EOTs on

14 October 17, 2016.46 In the EOTs, Mr. Milton recognized that “at least 2400 acre feet” of Happy

J 15 Creek’s water rights under the Pem3its were placed to beneficial use in the 2015 irrigation season.47

16 Based upon this information, the State Engineer granted Happy Creek’s EOTs.48

17 On November 1, 2016, the State Engineer issued a written disposition regarding the Permits

18 and their reinstatement.49 The State Engineer reinstated the permits, but changed the priority date of

19 the water rights to the date that Happy Creek filed its written petition for reinstatement.50 As such, the

20 priority date for all eight Permits was changed to July 11, 2016. This appeal followed.

21
SE ROA 8-9.
40SEROA 11.

22 SE ROA 13.
42 SROA 635-638.

23 431d
“Id.

24 ‘ SE ROA 23; SE ROA 52.
46SER0A23; SEROA21.

25 47SER0A21.
48 SE ROA 24.

26 “SE ROA 23.
50NRS 533.395(3).

27
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1 STANDARD OF REVIEW

2 A party aggrieved by an order or decision of the State Engineer is entitled to have the order or

3 decision reviewed, in the nature of an appeal, pursuant to NRS 533.450(1). The role of the reviewing

4 court is to determine if the decision was arbitrary or capricious and thus an abuse of discretion, or if it

5 was otherwise affected by prejudicial legal error.5’ A decision is arbitrary and capricious if it is

6 contrary to law. With regard to factual findings, the court must determine whether substantial

7 evidence exists in the record to support the State Engineer’s decision.52 With regard to purely legal

8 questions, the standard of review is de novo.53 Although a statute restricts the actions of the State

9 Engineer, this does not affect the power of the district court to grant equitable relief to the petitioner

10 when warranted.54

11 LEGAL BACKGROUND

12 An application must be filed with the State Engineer to appropriate water or to change the

13 point of diversion, manner of use, or place of use of an existing water right.55 The State Engineer may

Z 14 issue a permit to authorize the requested beneficial use of water.56 Permit conditions include deadlines

15 for filing a proof of completion of the proposed works of diversion (a “POC”) and for placing the

16 water to beneficial use (a “PBU”).57 The State Engineer then reviews the proof of beneficial use, and

17 if it is satisfactory, he issues a certificate.58 A water right that is certificated is considered to be

18 perfected property right and can only be lost by forfeiture.59

19 Nevada adopted the basis for its current water law in the early 1 900s, and that water law did

20 not provide the State Engineer with any discretion regarding the cancellation of water permits when

21

__________________________

22
51 PyramidLake Paiute Tribe ofIndians v. Washoe County, 112 Nev. 743, 751, 918 P.2d 667, 702 (1996), citing Shetakis
Dist. v. State, Dept Taxation, 108 Nev. 901, 903, 839 P.2d 1315, 1317 (1992).
52 Id.; State Eng’r v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991); Revert v Ray, 95 Nev. at 786, 603 P.2d at 264.

23 re Nevada State Eng ‘r Ruling No. 5823, 128 Nev. Adv. op. 22, 9-10, 277 P.3d 449, 453 (2012).
State Eng’r v. Am. Nat. Ins. Co., 88 Nev. 424, 426, 498 P.2d 1329, 1330 (1972) citing Donoghue v. Tonopah Oriental

24 Mining Co., 45 Nev. 110, 198 P. 553, 555 (1921).
‘ NRS 533.325.

25 6NRS533.370.
7NRS 533.380;NRS 533.390;NRS 533.425.

26 58NRS 533.425.
59Id.

27
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1 neither a POC, PBU, nor EOT is filed.60 From 1913 until 1981, the only remedy from cancelation was

2 to appeal the State Engineer’s decision to district court, or file an application for a new appropriation

3 of water.

4 The Nevada Supreme Court ruled that this remedy was not fair or equitable. In American

5 National, the State Engineer canceled a permit for a water right that had been used to cultivate land.61

6 The permit was canceled because the permittee failed to timely file the required PBU. In that case, the

7 water was being used, land was being cultivated, and even though all prior proofs were filed on time,

8 the proof in question “simply was not filed with the State Engineer.”62 The State Engineer argued that

9 the mandatory language contained within NRS 533.4 10 required him to cancel the permit even though

10 no other person would be damaged if the permittee was allowed to use the water. The Court agreed

11 with the State Engineer that the statute’s mandatory language required him to cancel the permit. But

12 the Court held that the district court properly exercised its equitable power and overturned the State

13 Engineer’s decision. In doing so the Court remarked that when the State Engineer is placed “in an

Z 14 awkward and unenviable position” that requires the strict enforcement of mandatory provisions of

15 state water law, his determinations are subject to reversal by a court’s exercise of equitable power.63

16 After American National, the State Engineer proposed a change to NRS 533.395 in 1981. The

17 State Engineer’s 1981 proposal was adopted and remains the law today. Now, if a water right holder

18 fails to file a required POC or PBU, and does not file a request for an EOT, the water right is subject to

19 cancellation. If a permit is cancelled, the holder of the permit may file a written petition with the State

20 Engineer requesting a review of the cancellation. After receiving and considering evidence, the State

21 Engineer may affirm, modify, or rescind the cancellation. If the State Engineer modifies or rescinds

22 the cancellation of the permit, NRS 533.395(3) states, “the effective date of the appropriation under

23

______________________________

60 1913 Nev. Stat. § 67 (“[sjhould any applicant fail, prior to the date set for such filing in his permit to file with the state
24 engineer, proof of commencement of work, or should the said applicant fail to file within thirty (30) days of the date set

prior to which proof of completion of the work must be made, said proof of completion of work, as hereinbefore provided
25 .

. the said permit shall be canceled and no further proceedings shall be had thereunder. .

61 State Eng’r v. Am. Nat. Ins. Co., 88 Nev. 424, 498 P.2d 1329 (1972).
26 621d.at426.

63 Id.
27
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1 the permit is vacated and replaced by the date of the filing of the written petition with the State

2 Engineer.”

3 This removal of the senior priority date by the State Engineer of a cancelled permit was

4 recently challenged in Benson v. State Engineer.64 In Benson, as in this case, the permittee sought

5 equitable relief fiom the removal of its priority date.65 The Court refused to grant equitable reliei

6 because the Bensons failed to exhaust the administrative remedies provided in NRS 533.395(2)-(3)

7 which allows the filing of a written petition with the State Engineer to reinstate their permits.66

8 Unlike Benson, Happy Creek exhausted the administrative requirements of NRS 533.395. While the

9 cancellation of the Permits was rescinded by the State Engineer, Happy Creek lost the senior priority

10 of its water rights and now faces the complete loss of its water rights in a future curtailment action or

11 conflicts analysis.

12 ARGUMENT

i 13 I. Equitable Relief Should Be Granted.

14 A. The Equitable Power of Courts

. 15 Judicial power is the authority to hear and determine justiciable controversies and includes the

16 authority to enforce any valid judgment, decree or order.67 The judicial function of district judges and

17 district courts is the exercise ofjudicial authority to hear and determine questions in controversy. This

18 is expressly authorized in the jurisdictional provision of district courts in the Nevada Constitution, art.

19 VI, § 6. District courts are granted the authority to exercise powers that are reasonably incidental to

20 the fulfillment of, and are inherent in, the much broader judicial powers in the Constitution.68 The

21 judiciary’s inherent power is derived from at least three sources: (1) the separation of powers doctrine

22 (2) the state constitution, and (3) the common law.

23

24

____________________________

64 Benson v. State Eng’r, 131 Nev. Adv. op. 78, 358 P.3d 221 (2015).
25 65Id.at227.

66 Id. at 228.
26 Galloit’ay i’. Truesdell, 83 Nev. 13, 422 P.2d 237 (1967); Nev. Const. art. 6 §1, 6.

681d.; Nev. Const. art. III, § 1; Id. at art. VI, § 1; Id. at art. III, § 1; Id. at art. VI, § 1,5,6.
27
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The doctrine of separation of powers holds that each branch of government is independent

2 from the others and cannot exercise the powers of the two other branches. Regarding such discord

3 between the legislative and judicial branches of government, it is well settled that the judiciary retains

4 the authority to “hear and determine justiciable controversies,” as a coequal power to the legislature’s

5 broad authority to enact, amend, and repeal legislation.69 And as one commentator aptly explained

6 this distinction, “[tb declare what the law is or has been is judicial power; to declare what the

7 law shall be is legislative.”70

8 The Constitution mandates that the inherent powers of the judiciary are out of the reach for any

9 amendment by the legislature.71 The Nevada Constitution ensures that procedural laws enacted by the

10 legislature may not unreasonably inhibit the powers reserved to the people in the articles of the State

11 Constitution. The district court’s power to act in equity is also clearly demonstrated in Nev. Const. art

12 VI, § 6, which provides:

! II 13 The district courts in the several judicial districts of this state shall

have on ginaljurisdiction in all cases in equity; also, in all cases at law,
14 which involve the title of the right of possession to, or the possession of

Si real property. They shall also have final appellate jurisdiction in cases
15 arising in justices’ courts, and such other inferior tribunals as may be

16 established by law.72

17 Finally, the right to act in equity is a long standing right of the district courts.73 This is

18 demonstrated through the merging of the court of chancellors with the district courts,74 whereby the

19 equitable powers of the court of chancellors was transferred to the district courts.75 In this case, Happy

20 Creek requests that the Court exercise this equitable power to restore the senior priority of its water

21 rights.

22 III

23 Halverson, 123 Nev. at 260, 163 P.3d at 439 (quoting Galloway, 83 Nev. at 20, 422 P.2d at 242).
‘° Thomas M. Cooley, constitutionalLiniitations 191 (8th ed.1927).

24 71 Nev. Const. art. VI, § 6; Berkson v. LePonie, 126 Nev. 492, 500, 245 P.3d 560, 565 (2010).
72 Emphasis added.

25 73
Willard v. Tavloe, 75 U.S. 557, 560 (1869) (holding “[w]here specific execution which would work hardship when

unconditionally performed, would work equity when decreed on conditions, it will be decreed conditionally.”).
26 Chicago, B. & Q.R. Co. v. Reno, 113 III. 39,40(1885).

751d.
27
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1 B. Equitable Relief in Water Cases

2 The Nevada Supreme Court has continuously held that the “district court’s power to grant

3 equitable relief is not affected by a determination of the State Engineer that a water rights permit was

4 correctly cancelled.”76 In Curtis Park, the Nevada Supreme Court set a bright line rule that makes it

5 clear that equitable relief is available from a State Engineer decision when the action of the State

6 Engineer is mandatory.77

7 1. American National

8 In American National, the Nevada Supreme Court held that the district court properly granted

9 equitable relief even though the water right holder failed to file a timely proof of beneficial use.78 The

10 Court reinstated the water right with its original priority date. The Court upheld the district court’s

11 grant of equitable relief, in part based on the permittee’s expenditure of $35,000 to improve the land

12 because this demonstrated diligent protection of the water right.79 The Court further analyzed the

.
13 following factors: (1) The State Engineer does not plan to grant new permits in the near future, (2) no

z 14 other person would be damaged, (3) tax revenues to Humboldt County would increase if the land was

15 cultivated, and (4) cancellation of the permit would forfeit the permittee’s water rights.80

16 2. Bailey

17 In Bailey, the State Engineer sent a notice to the Baileys stating that proof of beneficial use

18 must be received by the State Engineer within 30 days or the Baileys’ water rights permit would be

19 cancelled.8’ The notice was returned to the State Engineer marked “[u]nclaimed,”82 and the State

20 Engineer cancelled the Bailey’s water rights permit. But the State Engineer did not send a notice of

21 cancellation to the Baileys.83 The Baileys learned of the cancellation of their water right permit

22

______________________________

76Statev. Morris DeLeeRevocable Trust, 281 P.3d 1221 (Nev. 2009) citing Bailey v. State ofNevada, 95Nev. 378, 381-2,23 594 P.2d 734, 736 (1979); State Engineer v. American .Vat ‘1 Ins. Co., 88 Nev. 424, 426, 498 P.2d 1329, 1330 (1972).
Las Vegas Water Valley Dist. & Curtis Park Manor Water Users Ass ‘n, 98 Nev. 275, 277-78, 646 P.2d 549 (1982).24 State Engr v. American Nat/ins. Co., 88 Nev. 424, 498 P.2d 1329 (1972).

79

25 80Id.
Id. at 380, 594 P.2d at 736.

26 821d.
83 Id.

27
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1 shortly after it was cancelled and asked the State Engineer if the right could be reinstated.84 Upon

2 advice of the office of the State Engineer, the Baileys filed an application for a new water rights

3 permit.85 The State Engineer denied the Baileys’ application, and the office engineer who had advised

4 the Baileys testified that he knew no new permits were being issued at the time he advised the Baileys

5 to submit a new application.86 Based on these facts, the district court disallowed the challenge of the

6 cancellation of the original permit, but ordered that the new application be approved.87 This decision

7 resulted in the water rights being reinstated with the priority date of the new application. The Baileys

8 appealed this decision to the Supreme Court. Ultimately, the Supreme Court fully reinstated the

9 Baileys’ original water right with its original priority date.88

10 3. En.gebnann

11 In Engleinann, the Nevada Supreme Court held that although the water statute stated permits

12 “shall” be cancelled by the Nevada State Engineer, that directive did not affect the power of the

i 13 district court to grant equitable relief to a peimittee when warranted.89 In Englemann, the permittee

14 was aware of the requirement to file for an extension of time or proof of beneficial use within one year
•

. 9015 of the State Engineer issuing his permits. Subsequently, the State Engineer informed the permittee

16 by certified letter that he had 30 days to file a PBU or EOT on his water rights.9’ A second notice was

17 returned to the State Engineer as undeliverable.92 Although permittee had knowledge that a document

18 was due a year from the first notice and did not file one, the Nevada Supreme Court held that the lower

19 court should consider whether the permittee failed to exercise diligence in the protection of his water

20 rights.93 A permittees prior knowledge of a future filing requirement with the State Engineer was not

21 dispositive to whether equitable relief could be granted if other evidence showed a permittee diligently

22 841d.
85 Id. at 380, 594 P.2d at 736.

23 86Id.
871d. at 379.

24 88 Id. at 385-86.
Engelmann V. Westergard, 98 Nev. 348, 351, 647 P.2d 385, 387 (1982).

25 90Id.
91 Id.

26 921d.
Engelniann V. Westergard, 98 Nev. 348, 352, 647 P.2d 385, 388 (1982).

27
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1 protected their water rights.94 Based on these facts, the Supreme Court reinstated the Englemanns’

2 water right with its original priority date.

3 4. Principles for exercising equitable relief in water cases

a. Mandatory Duty of State Engineer

5 The Supreme Court has held that equitable relief is appropriate when the State Engineer has no

6 discretion under a statute because he has been assigned a mandatory duty by the legislature. In Curtis

7 Park, the Supreme Court determined the State Engineer was applying a discretionary act. When the

8 State Engineer is acting in a discretionary marmer, the district court is without authority to grant

9 equitable relief. In this case, however, NRS 533.395 places a mandatory duty on the State Engineer

10 and he has no discretion under the terms of the statute. When the Legislature uses mandatory

11 language, the language must be strictly adhered to.96 The mandatory language in NRS 533.410

12 provides that a permit ‘shall’ be cancelled by the State Engineer when the permittee fails to file proof

13 of application of water to beneficial use. The State Engineer is authorized to rescind such a

14 cancellation under NRS 533.395(2); however, he is required to vacate the priority date of the

15 reinstated water right and replace it with the date of filing of the written petition that requested review
F-

16 of the cancellation of the water right under NRS 533.3 95(3).

17 The statutory directives involving cancelation do not affect the power of the district court to

18 grant equitable relief to the permittee when warranted.97 Due to the mandatory nature of NRS 533.395

19 and NRS 533.410, this Court can award equitable relief to Happy Creek.

20 b. Factors supporting equitable relief

21 The Supreme Court has considered certain factors when considering whether to grant equitable

22 relief and reinstate cancelled permits with their original priorities. Those factors include: (1) the

23

24 941d.
Las Vegas Valley Water Dist. v. Curtis Park Manor Water Users Ass ‘n,, 98 Nev. 275, 646 P.2d 549 (1982).

25 96 American jVat’l Ins. Co., 88 Nev. at 426, 498 P.2d at 1330 (referring to NRS 533.410 which requires the State Engineer
“to summarily cancel a permit if the provisions of that statute have not been strictly adhered to”).

26 State Engr v. American Nat’l Ins, Co., 88 Nev. 424, 426, 498 P.2d 1329, 1330 (1972). (referring to NRS 533.410 which
requires the State Engineer “to summarily cancel a permit if the provisions of that statute have not been strictly adhered to”).

27
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1 beneficial use of the water, (2) improvements paid for and constructed, (3) timely filing of other filings

2 by the permittee, (4) a professional being hired and entrusted with the task, (5) no harm, and (6)

3 benefit to the community.

4 C. Importance of senior priority

5 1. Priority of water rights are an important real property interest.

6 In Nevada, water rights are constitutionally protected property rights.98 These rights consist of

7 a quantity of water that may be appropriated from a particular source and the priority date assigned to

8 the water right.99 Each water right permit is issued subject to all existing senior rights to the same

9 source of water.’°° The most basic tenant of prior appropriation is that the one who is first in time is

10 first in right. The one who first appropriates water has the sole right to use that water to the exclusion

11 of any subsequent appropriator “to the full extent of his appropriation.”°’ Junior water right users are

12 subject to curtailment of their water rights.’02 A senior appropriator may lawfully demand from junior

13 appropriators that “he have at his headgate” water needed to supply his water right.’03 Junior

Z 14 appropriators are only allowed to divert water at such times as when all prior appropriations are being

15 met, as those conditions existed when the junior appropriations began.’°4

16 These principles are codified in Nevada law by NRS 534.110. This statute allows the State

17 Engineer to grant a junior groundwater right, but such right can only be granted as ‘long as the rights

18

19
98 Application of Filippini, 66 Nev. 17, 21-22, 202 P.2d 535, 537 (1949)(a right to use water “will be regarded and
protected as real property.”); Neuzel v. Rochester Silver Corp., 50 Nev. 352, 259 P. 632, 634 (1927) (stating, “[i]t is well

20 settled that a water right is realty).
Kobobel v. State, Dept. ofNatural Resources, 249 P.3d 1127, 1130 (Cob. 201 1)(”well owners neither hold title to the

21 water in their wells, nor do they have an unlimited right to use water from their wells. What they poss ess is a legally vested
priority date that entitles them to pump a certain amount of tributary groundwater from their wells for beneficial

22
use.”)(emphasis added); Whitmore v. Murray City, 107 Utah 445 (1944)(”[p]roperty rights in water consist not alone in the
amount of the appropriation, but, also, in the priority of the appropriation. It often happens that the chief value of an
appropriation consists in its priority over other appropriators from the same natural stream.”)(internal quotations and23 citations omitted, emphasis added).
100 Kobobel V. State, Dept. of Natural Resources, 249 P.3d 1127, 1130 (Cob. 2011) (“well owners hold no compensable

24 right to use water outside the priority system”).
‘°‘ Senior v. Anderson, 130 Cal. 290, 62 P. 563 (Cal. 1900).

25 102 NRS 534.110(6); NRS 534.120(1).
103 Ryan v. Gallio, 52 Nev. 330, 286 P. 963, 964 (1930), Vogel v. Minnesota Canal & Reservoir Co., 47 Cob. 534, 107 P.

26 1108 (Cob. 1910).
104Beecher v. Cassia Creek Irr. Co., 66 Idaho 1, 154 P.2d 507 (1944).
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1 of holders of existing appropriations can be satisfied.”°5 For instance, an explicit condition of the

2 junior permits granted for groundwater pumping in Pine Forest Valley is that each right is issued

3 “subject to existing rights on the source.”106

4 2. The State Engineer is required to protect senior water rights.

5 Prior appropriation requires the State Engineer to protect senior water rights. Across the

6 western states, a senior water right holder is protected against a subsequent appropriator. A senior

7 water right holder is entitled to the specific quantity of water that was actually diverted and applied to

8 a beneficial use.107 This principle was made clear when the Oregon Supreme Court determined that

9 removal of priority is an impairment of a senior water right.’08

10 D. Happy Creek is entitled to equitable relief.

11 In American National, the Supreme Court recognized the necessity to grant equitable relief

12 when the permittee had expended a large amount of money in maintaining the water rights. In Bailey,

II 13 equitable relief was granted to the permittee when no new water rights would be issued in the basin.

14 In Engelmann, the Supreme Court remanded the case to the District Court to determine whether the

15 permittee had exercised due diligence in protection of his water right, and thus, whether an equitable

16 remedy would apply. All three factors from these cases are present in Happy Creek’s case.

17 First, Happy Creek has expended more than $700,000.00 on maintenance and improvements of

18 its water rights.109 This amount does not include the funds in excess of $52,000.00 that Happy Creek

19 paid its agent, Mr. Milton, to maintain its water rights.”0 Both the improvements to the diversion

20 structures and the payment to a water rights surveyor to maintain the water rights demonstrate Happy

21 Creek’s diligence in maintaining its water rights. Furthermore, but for the change applications filed by

22

23

_____________________________

‘°NRS 534110(1).
24 106 SeeNRS 533.040; Salmon River Canal Co., Ltd. v. Bell Brand Ranches, 564 F.2d 1244 (9th Cir. 1977).

107 Ortel i’. Stone, 119 Wash. 500, 205 P. 1055 (Wash. 1922); see NRS 533.070(1) (quantity of water right determined by
25 beneficial use).

108 In reAlhouse Creek, 85 Or. 224, 162 P. 1072 (Or. 1917).
26 109 SROA 654-657; SROA 652-653.

110 SROA 652-653.
27
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1 Mr. Milton in 2007, Happy Creek’s water rights would have remained certificated and would not have

2 been subject to cancellation.

3 Second, similar to the American National and Bailey factors, the State Engineer will not issue

4 new permits in the future for irrigation water rights.” Any curtailment by priority by the State

5 Engineer will effectively forfeit Happy Creek’s water rights. Prior to the removal of its senior priority,

6 Happy Creek’s Permit No. 76240 was the oldest priority groundwater permit in the basin. Happy

7 Creek’s once senior water rights are now the most junior rights in the basin.”2 This means that Happy

8 Creek’s Permit 76240 went from the last water right that could have been cut in a curtailment action

9 (if all pumping in the basin were to be ordered to cease) to the first water right that would be cut in a

10 curtailment action (if any pumping in the basin is ordered to be reduced). By losing its senior priority

11 status, Happy Creek has lost any and all protection its senior water rights would receive in a priority

12 analysis.
- i.
i- 13 The third factor reviewed by the Nevada Supreme Court is the water user’s exercise of

Z 14 diligence in maintaining the water resource. Happy Creek spent over 20 years building water

15 diversions, drilling wells, and maintaining their water right.”3 The 2007 change applications were

16 applied for to more efficiently develop the land.”4 Happy Creek placed all the water under the

17 permits to beneficial use and has produced crops on its 765 acres of irrigated land continuously since

18 1992.” Happy Creek was advised by Mr. Milton that the proofs of beneficial use for Permits 76237

19 through 76244 would need to be filed simultaneously and would need to cover the identical 12 month

20 period of Despite its continual efforts to record the necessary data, one or more totalizing flow

21 meters on the six irrigation wells did not work from 2012 through 2016, and less than a complete set

22 of data for all of the permits was available.”7 For that reason, instead of filing PBUs, on behalf 0:

23

_____________________________

“ SROA62.
24 112 SROA 535-549.

“3 SROA 654-657.
25 “4Id.

115

26 116 SR0A635-638; SR0A639-651.
“ SR0A635-638.

27
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1 Happy Creek, Mr. Milton timely filed EOTs in 2012 through 2015. The meters were promptly

2 replaced when substantial work was performed on two wells in recent years.”8 Instead of filing

3 PBUs, however, Happy Creek filed EOTs because accurate well readings for pumpage were not

4 available.

5 All of these actions demonstrate diligent maintenance of Happy Creek’s water rights.

6 Additionally, Happy Creek has spent a large amount of money to hire a professional to maintain its

7 water rights. The hiring of Mr. Milton, a licensed professional, demonstrates that Happy Creek

8 intended to diligently maintain its water rights. Happy Creek has demonstrated every factor that

9 requires the granting of equitable relief in this instance, including the following.

10 1. Happy Creek’s water rights were previously certificated

11 All of Happy Creek’s Permits have previously been certificated under the base rights. Since

12 the first appropriation of groundwater irrigation rights in 1954, Happy Creek and its predecessors in

13 interest have been diligently applying its acquired groundwater rights to beneficial use. The

Z 14 groundwater irrigation rights on Happy Creek Ranch were originally appropriated and certificated in

15 stages on various portions of the ranch in the 1950s through the 1970s. In 1994, change applications

16 60059 through 60066 were filed against the original appropriations to comingle the groundwater rights

17 on Happy Creek Ranch “in order to achieve the most efficient methods of irrigation.”119 Permits

18 60059 through 60066 were filly beneficially used, and the majority of the comingled rights were again

19 certificated in 2003.

20 The only reason these Permits were subjected to the possibility of cancellation was due to the

21 filing of change applications against the certificated base rights that was advised by Mr. Milton to

22 allow for the installation of additional pivots to replace flood irrigation.’20 The Permits are changes of

23 “81d.
“ SROA 312-314; SROA 326-328; SROA 339-341; SROA 352-354; SROA 359-361; SROA 372-374; SROA 385-387;

24 sR0A398-400.
120 SROA 419. Base rights to Permits 76243, 76245-76243 were certificated water rights. The base right to Permit 76244

25 was not certificated because the change application was filed on the base right before its Proof of Beneficial Use was due;
however, the acreage of that base right was included in the culture map for the certificated water rights as being fully

26 beneficially used. SROA 315-316; SROA 329-330; SROA 342-343; SROA 362-363; SROA 375-376; SROA 388-389;
SROA 40 1-402.

27

28
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1 existing perfected water rights within the same general place of use to irrigate 765.9 acres.121 While

2 the majority of the place of use of the base rights remained unchanged, change applications were filed

3 against the whole of the base rights. This all-encompassing change allowed for easy mapping and

4 clean paperwork, but did not involve any large change in the historic use of the water rights. Yet, the

5 change applications burdened Happy Creek with the need to file new proofs to re-perfect its previously

6 perfected base rights. This non-perfected status created the circumstance in which Happy Creek’s

7 agent Mr. Milton could fail to timely file the necessary paperwork with the State Engineer. That

8 failure put Happy Creek’s water rights in jeopardy, despite the fact that the water has continually and

9 diligently been put to beneficial use for decades.’22

10
2. Junior water rights are subject to non-protection, curtailment, and reducec

11 value.

12 The State Engineer has authority to require junior appropriators to curtail or cease pumping.
—

1 13 First, the State Engineer has implied authority that is incident to the State Engineer’s authority to

14 administer the public waters of the state pursuant to NRS chapters 533 and 534 Second, the State

15 Engineer has express statutory authority to force junior appropriators to cease pumping that violates

16 Nevada water law, or the terms of permits and certificates, pursuant to NRS 534.193 and NRS

17 534.195. Further, under NRS 534.110(6) and NRS 534.120(1), the State Engineer may issue orders to

18 curtail or cease pumping in order to regulate the use of water on a priority basis.

19 In basins where State Engineer investigations and findings indicate that “the average annual

20 replenishment to the groundwater supply may not be adequate for the needs of all permittees and all

21 vested-right claimants,” the State Engineer has express authority to order that “withdrawals ... be

22 restricted to conform to priority rights.”23 In areas that have been identified by the State Engineer as

23

24

25
121 SROA 668-670.

26 122 SROA 654-657.
123 NRS 534.110(6).

27
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1 basins that are being depleted, the State Engineer has express authority to issue orders to curtail or

2 cease pumping if deemed essential for the welfare of the area involved.’24

3 The removal of Happy Creek’s original priority dates has caused irrefutable harm to Happy

4 Creek’s real property rights and has reduced the value of its water rights. As described by real

5 property appraiser, Mr. Hardung, there is a monetary value attached to the relative priority of a permit

6 or certificated water right.’25 The loss of priority to Happy Creek affects the worth of their water

7 rights, which should be remedied.

8 Happy Creek held eight permitted water rights with a duty of 3,063 afa. The original priority

9 dates of those eight permitted water rights ranged from 1954 to 1990. Except for one permit, all of

10 Happy Creek’s permits pre-dated the State Engineer’s 1983 curtailment order. Six of Happy Creek’s

11 permits pre-dated the State Engineer’s 1978 designation order. Happy Creek formerly held the oldest

12 groundwater rights in the basin. Now, Happy Creek has lost the protection and value of the seniority

1I 13 ofitswaterrights.

— 8za
a. Protection from Conflicts

IJ 15 NRS 533.370(2) sets the test the State Engineer is required to perform prior to granting an

16 application to appropriate water as follows:

17 {W]here there is no unappropriated water in the proposed source of
supply, or where its proposed use or change conflicts with existing

18 rights 126

19 If the State Engineer issues any permits or applications that violate the conflict language of

20 NRS 533.370(2), he has violated a mandatory statutory duty.’27 The State Engineer cannot allow a

21 new or changed appropriation to conflict with another’s pre-existing water right. Allowing conflicting

22 water use violates both Nevada statutory law and the prior appropriation doctrine.’28

23

24 124NRS 534.120(1).
125 SROA6O4-616.

25 ‘26Red,ock Valley Ranch, LLC v. Washoe County, 127 Nev. 451, 254 P.3d 641, 647 (2011).
12 Great Basin Water Network v. State Engineer, 126 Nev. 187, 234 P.3d 912 (2010).

26 128 In 1885, the Supreme Court of Nevada firmly repudiated the common law riparian doctrine and confirmed that priori
appropriation is the law in Nevada. Jones v. Adams, 19 Nev. 78, 84-8 8, 6 P. 442 (1885).

27

28
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1 As recently as 2015, the Nevada Supreme Court has reversed a State Engineer decision

2 regarding the issuance of permits and applications when there is a conflict with existing water

3 rights.’29 In Eureka County, the Supreme Court again emphasized the importance of the protection of

4 senior water rights.’30 In Eureka County, the applicant was unable to demonstrate that its water rights

5 would not conflict with the senior water rights in the basjn.’3’ Due to this, the decision was remanded

6 for further conflict analysis.’32 Similarly, since its senior priority has been removed, Happy Creek’s

7 water use can now conflict with other use of water are now considered senior. If there is a conflict

8 between Happy Creek’s water rights and those rights, then Happy Creek may lose its water rights and

9 its ability to run its operations.

10 b. Subject to Curtailment

11 The State Engineer has an ongoing obligation to manage the permits he issues to protect

12 existing rights. These principles were specifically applied to groundwater in NRS 534.110. That

13 stathte allows the State Engineer to grant a junior groundwatei right, but such right can only be

14 granted as “long as the rights of holders of existing appropriations can be satisfied.” But when the

15 State Engineer determines that “the groundwater supply may not be adequate for the needs of all

16 permittees and all vested-right claimants,” the State Engineer may order that withdrawals “be

17 restricted to conform to priority rights.” Even though the State Engineer granted junior groundwater

18 rights in Pine Forest Valley Basin (029), if the State Engineer becomes aware that junior pumping

19 conflicts with existing rights, the State Engineer must curtail pumping.

20 Curtailment is a real threat. In 2015 and in again in 2016, the State Engineer attempted

21 curtailment actions in Smith and Mason Valley where he sought to curtail supplemental groundwater

22 rights.’33 In 2015, the Pershing County Water Conservation District (“PCWCD”) filed a Petition for

23 Writ of Mandamus or in the Alternative, Writ of Prohibition with the Eleventh Judicial District Court

24

_____________________________

‘29Eureka Cntv v. State Eng’r, 131 Nev. Adv. op. 84, 359 P.3d 1114, 1115 (2015).
25 ‘30Id.

131 Id.
26 13Id.

‘ SROA 550-553; SROA 582-593.
27
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1 (“PCWCD’s Writ”). The purpose of PCWCD’s Writ was to (1) bring all over-appropriated

2 groundwater basins surrounding the Humboldt River back to their perennial annual yield; (2) eliminate

3 the cone of depression caused by over-allocation of groundwater pumping causing interference with

4 surface water flows in the Humboldt River; and (3) to regulate water used for mining and milling

5 purposes pursuant to Nevada statutory code. PCWCD’s Writ is currently being reviewed by the

6 district court. In 2015, Sadler Ranch, LLC filed a Petition for Curtailment in Diamond Valley due to

7 the impact caused by junior water right pumpers on senior water rights. These are all incidents of

8 curtailment that will impact junior water rights.

9 Pine Forest Valley Basin is over appropriated by 25,828.3lafa. On May 1, 1978, the State

10 Engineer designated portions of ground water appropriation in the Pine Forest Valley Basin pursuant

11 to NRS 534.010 to NRS 534.190. On December 1, 1983, the State Engineer issued a curtailment order

12 that denied all future issuances of all ground water ilTigation applications in the basin. Essentially,

13 there is not enough water in Pine Forest Valley Basin to support the ongoing underground pumping in

14 the valley. When that happens in Pine Forest Valley Basin, Happy Creek’s Permits will be the first

15 rights curtailed. Given these considerations, justice and fairness demand that Happy Creek’s senior
F-

16 priority be reinstated.

17 3. Happy Creek’s water was beneficially used.

18 Happy Creek has diligently used its water rights on its land pursuant to the Permit terms.134

19 Mr. Milton’s most recent EOT recognized that “at least 2400 acre feet” of Happy Creek’s water rights

20 under the Permits were placed to beneficial use in the 2015 irrigation season. Glen Thiede, Happy

21 Creek’s General Manager, compiled monthly meter reading reports that prove the beneficial use of the

22 underground water associated with these permits.’35 The water rights in the Permits have continually

23 and beneficially been used by Happy Creek.’36

24 I/I

25
SROA 654-657; SROA 635-638.

26 SR0A635-638; SR0A639-651.
136 SROA 654-657.
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4. Improvements made to the ranch

2 In September 2007, acting on the advice of Mr. Milton, Happy Creek filed change applications

3 signed by Mr. Milton, which changed Permits 60059 through 60061 and 60063 through 60066

4 (Certificates 16214 through 16220) and Permit 71784, and which resulted in the issuance of Permits

5 76237 through 76244.137 Following the filing of the change applications in 2007, Happy Creek

6 diligently undertook the necessary work and completed the irrigation system improvements which it

7 had contemplated.

8 Happy Creek has spent in excess of $700,000 for the improvement of its underground

9 irrigation water systems for use of the irrigation water under Permits 76237 through 76244. That sum

10 includes the purchase and installation of three center-pivot irrigation systems and the refurbishing of

11 irrigation wells.

12 Proofs of completion for Permits 76237 through 76244 were filed with the State Engineer in

13 2010. Following the filing of the proofs of completion for Permits 76237 through 76244 in 2010, Mr.

14 Milton advised Happy Creek that because the irrigation water under those Permits was co-mingled, the

15 PBUs for Permits 76237 through 76244 would need to be filed simultaneously and, in addition, would

16 need to cover the same 12 month period of beneficial use for each of the six wells associated with

17 those Permits. Happy Creek developed procedures under which readings from the totalizing flow

18 meters on the irrigation wells were recorded and reported monthly.

19 5. Happy Creek hired a professional and timely filed other filings.

20 Happy Creek hired a professional to maintain all of its Permits. For twenty years, Mr. Milton

21 consistently maintained Happy Creek’s water rights in good standing without missing a filing

22 deadline. In 2012, 2013, 2014, and 2015, the proofs of beneficial use for Permits 76237 through

23 76244 were due on the same date, April 29. In each of those four years, Mr. Milton prepared, signed,

24 and filed a timely request for an EOT on behalf of Happy Creek.’38 Additionally, when Happy Creek

25

26 SR0A639-651.

27
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I received the Notice of Cancellation in May 2016, it promptly provided notice to Mr. Milton and

2 justifiably relied on IVIr. Milton to timely file the EOTs as required by NRS 139 Additionally,

3 Happy Creek has paid Mr. Milton $53,000 for his services.140 At about the same time that Mr. Milton

4 received the notice for the Permits, he also received notice that the PBU for stockwater rights under

5 Permits 83008, 83009, and 83012 were due.’4’ The PBUs for those stockwater rights were timely filed

6 onJunel3,2016.’42

7 6. Community benefit and no harm to other parties

8 There can be no harm if Happy Creek is allowed to maintain the status quo which existed prior

9 to June 2016. There was no harm when Happy Creek was operating under its true priority dates.

10 There is no way harm will be caused by allowing Happy Creek to have its prior priority dates and the

11 community will benefit from Happy Creek keeping its priority.

12 II. The Removal of Happy Creek’s Senior Priority is an Unconstitutional Taking.

IJ 13 The right to just compensation for private property taken for public use is guaranteed by both

14 the United States and the Nevada Constitutions.’43

15 Private property shall not be taken for public use without just
compensation having been first made, or secured, except in cases of war,

16 riot, fire, or great public peril, in which case compensation shall be
afterward made.’44

17

18 The Legislature cannot authorize an unconstitutional taking. Under Nevada law, to state a

19 cause of action for inverse condemnation, an owner of a property right needs to show there was an

20 invasion or an appropriation of some valuable property right which the property owner possessed and

21 the invasion or appropriation must directly and specifically affect the property owner to his injury.’45

22

23 139 SROA617-626.
140 SROA 652-653.

24 “ SROA 594.
142 SROA 595.

25 143 U.S. Const. amend. V; Nev. Const. art. I, § 8.
‘Id.

26 Sproul Homes State Ex. Re! Dept. Hwys, 96 Nev. 441, 443-44, 611 P.2d 620, 621-22 (1980) (citing Se!bvRealty Co.,
v. City ofSan Buenaventura, 10 Cal. 3d 110, 514 P.2d 111, 114-115 (Ca. 1973)).

27
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1 The district court’s power to act in equity can protect against the potential claim of an

2 unconstitutional taking of Happy Creek’s property. The taking here is the removal of the priority dates

3 that Happy Creek has diligently maintained until its agent failed to file the proper documents. The

4 priority dates of water rights are a separate “stick” in a bundle of rights attendant to real property. As

5 identified by Mr. Hardung, there is monetary value attached to the priority of a permit or certificated

6 water right.’46 The loss of priority to Happy Creek affects the worth of their rights, which should be

7 remedied. Without resetting Happy Creek’s Permits back to their original dates, a cause of action for

8 inverse condemnation will lie against a government agency to recover the value of property taken by

9 the agency. 147

10 /1/

11 III

12 /1/

13 I/I

14 /1/

15 I//

16 /1/

17 /1/

18 /1/

19 III

20 /1/

21 I/I

22 1/!

23 III

24 II!

25
SROA6O4-616.

26

27
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1 CONCLUSION

2 For the foregoing reasons, Happy Creek requests this Court to apply equitable relief and return

3 the original priority dates for Happy Creek’s Permits.

4
AFFIRMATION

5 Pursuant to NRS 239B.030

6 The undersigned does hereby affirm that the preceding document does not contain the social

7 security number of any persons.

8 DATED this

______
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b) and NRS 533.450, I hereby certify that I am an employee of

3 TAGGART & TAGGART, LTD., and that on this date I served, or caused to be served, a true and

4 correct copy of the foregoing, as follows:

[X] By U.S. POSTAL SERVICE: I deposited for mailing in the United States Mail, with
6 postage prepaid, an envelope containing the above-identified document, at Carson City,

Nevada, in the ordinary course of business, addressed as follows:
7

Justina A. Caviglia, Esq.
8 Nevada Attorney General’s Office

9 100 N. Carson St.
Carson City, NV 89701

10
DATED this 15 day of March, 2017.

11

12

17
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20 I
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22
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26
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I PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136 2011 tiM 1 6 PH j: t49

2 TIMOTHY D. O’CONNOR, ESQ.
Nevada State BarNo. 14098
TAGGART & TAGGART, LTD.

El1 COUIJ CLEiK
108 North Minnesota Street
Carson City, Nevada 89703

5 (775)882-9900 — Telephone
(775)883-9900 — Facsimile

6 Attorneys for Petitioner

7

8
IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT
10

* * *

HAPPY CREEK, INC., a Nevada Corporation, )
)

12 Petitioner, ) CASE NO.: CV 20, 869

13 ) DEPT. NO.:2
)

14 JASONKING,P.E.,NevadaState )
Engineer, DIVISION OF WATER RESOURCES,)

15 DEPARTMENT OF CONSERVATION AND )
NATURAL RESOURCES, )

16 )
Respondent. )

17

__________________________________________)

18 SUPPLEMENTAL RECORD ON APPEAL

19 PETITIONER. HAPPY CREEK INC. a Nevada Corporation, by and through its counsel of

20 record, PAUL G. TAGGART, ESQ. and TIMOTHY D. O’CONNOR, ESQ. of the law firm of

21 TAGGART & TAGGART, LTD., hereby respectfully submits the attached documents representing

22 supplemental records on appeal in this matter. The Supplemental Record on Appeal documents are

23 bate-stamped pages SROA1 — SROA67O.

24 ///

25 ///
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DOCUMENT DATE BATES

1. General Land Office, Cadastral Survey Map, 11/6/1873
SROA1 SROA1

Township 41 North, Range 32 East, MDB&M,

November 6, 1873.

2. Proof of Beneficial Use Map for Permit 15824 10/15/58
SROA2 SROA2

3. Sinclair, William, 1962, Ground-water Resources 01/62
SROA3 SROA34

of Pine Forest Valley, Humboldt County,

Nevada: Nevada Department of Conservation and

Natural Resources, Ground-water Resources —

Reconnaissance Series Report 4

4. PBU Map for Permits 22866 and 21317 12/26/67
SROA35 SROA35

5. PBU Map for Permits 24126 and 23550 03/06/72
SROA36 SROA36

6. PBU Map for Permits 24928 and 24927 05/29/74
SROA37 SROA37

7. State Engineer Order 711 05/01/78
SROA38 SROA4O

8. Assembly Bill No. 27 01/23/8 1
SROA41 SROA61

9. State Engineer Order 831 12/01/83
SROA62 SROA62

10. Nowlin, Jon 0., 1986, Ground-water Quality in 1986
SROA63 SROA31O

Nevada—a Proposed Monitoring Program: U.S.

Geological Survey Open-File Report 78-768

11. Application Map for Permit 60059 05/10/94
SROA3 11 SROA3 11

12. Pennit 60059
SROA312 SROA314

05/10/94

13. Certificate 16214 (Permit 60059) 09/25/03
SROA315 SROA3I6

14. State Engineer Documents for Pennit 60059
SROA317 SROA325

15. Permit 60060
SR0A326 SROA328

05/10/94

16. Certificate 16215 (Permit 60060) 09/25/03
SROA329 SROA33O

17. State Engineer Documents for Permit 60060
SROA331 SR0A338

18. Permit 60061
SROA339 SROA341

05/10/94

1
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19. Certificate 16216 (Permit 60061) 09/25/03
SR0A342 SR0A343

20. State Engineer Documents for Permit 60061
5R0A344 SROA351

21. Permit 60062
SR0A352 SR0A354

05/10/94

22. State Engineer Documents for Permit 60062
SR0A355 SR0A358

23. Pennit 60063
SR0A359 SROA361

05/10/94

24. Certificate 16217 (Permit 60063) 09/25/03
SR0A362 SR0A363

25. State Engineer Documents for Permit 60063
5R0A364 SROA371

26. Permit 60064
SR0A372 SR0A374

05/10/94

27. Certificate 16218 (Permit 60064) 09/25/03
SR0A375 SR0A376

28. State Engineer Documents for Permit 60064
SR0A377 5R0A384

29. Permit 60065
SR0A385 SR0A387

05/10/94

30. Certificate 16219 (Permit 60065) 09/25/03
5R0A388 SR0A389

31. State Engineer Documents for Permit 60065
SROA39O SR0A397

32. Permit 60066 SR0A398 SROA400
05/10/94

33. Certificate 16220 (Permit 60066) 09/25/03
SROA4O1 SROA4O2

34. State Engineer Documents for Permit 60066
SROA4O3 SROA417

35. Google Earth Aerial Image 09/10/99
SROA4I8 SROA418

36. Proof of Beneficial Use Map for Permits 60059 - 10/10/02
SROA419 SROA419

60066

37. Permit 71784
SROA42O SR0A423

10/19/04

38. Google Earth Aerial Image 10/12/06
SR0A424 SR0A424

39. Letter from DWR regarding filing of 09/13/07
SR0A425 SR0A425

Applications 76237 through 76244 for pennission

to change water

40. Letter from DWR regarding corrections to 09/14/07
SR0A426 SR0A427

Applications 76237 through 76244

41. Amended Application Map 76237 09/24/07
SR0A428 SR0A428
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8
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25

26

27

28

42. Humboldt Sun Paent Voucher 11/15/07
SR0A429 SR0A429

43. Letter from DWR regarding Permit fees for 05/2 1/08
SROA43O SROA43O

Applications 76237 through 76244

44. Letter from DWR regarding Phone Conversation 03/06/09
SROA43 1 SROA43 1

with John H. Milton III regarding Applications

76237 through 76244

45. Letter from DWR regarding Permits 76237 04/29/09
SR0A432 SR0A432

through 76244

46. Permit 76237 SR0A433 SR0A437
04/29/09

47. Permit 76238
SR0A438 SR0A442

04/29/09

48. Permit 76239 SR0A443 SR0A447
04/29/09

49. Permit 76240
SR0A448 SR0A452

04/29/09

50. Pennit 76241 SR0A453 SR0A457
04/29/09

51. Permit 76242 SR0A458 SR0A462
04/29/09

52. Permit 76243
SR0A463 SR0A467

04/29/09

53. Permit 76244
SR0A468 SR0A472

04/29/09

54. Final Notice for Permits 76237 through 76244 05/10/10
SR0A473 SR0A473

55. Proofs of Completion of Work for Permits 76237, 06/04/10
SR0A474 SROA48O

76239 through 76244

56. Receipt from DWR to John H. Milton III for 06/04/10
SROA481 SROA481

Proofs of Completion for Permits 76237, 76239

through 76244 and 76928

57. Well Driller’s Reports for Permits 76237, 76239- 06/04/10
SR0A482 SROA49O

76244

58. Application for Extension of Time for Permit 06/04/10
SROA491 SROA491

76238

59. Letter from DWR granting Extension of Time for 06/15/10
SR0A492 SR0A492
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1

2

3
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25
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28

Permit 76238

60. Letter from DWR confirming filing of Proofs of 06/18/10
SR0A493 SR0A493

Completion for Permits 76237, 76239 through

76244

61. Proof of Completion for Permit 76238 07/29/10
SR0A494 SR0A494

62. Well Driller’s Report for Permit 76238 07/29/10
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64. Google Earth Aerial Image 09/11/10
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66. Applications for Extensions of Time for Permits 05/10/12
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76244
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Extensions of Time for Permits 76237 through

76244

74. Letter from DWR granting Extensions of Time 05/30/13
SROA52O SROA52O
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social

security number of any persons.

DATED this J15 day of March, 2017.

TAGGART & TAGGART, LTD.
108 North Minnesota Street
Carson City, Nevada 89703
(775) 882-9900 — Telephone
(775) 883-9900 — Facsimile

Place of Use Overlay Maps from DWR files for
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Nevada
TIMOTHY D. O’CONNOR, ESQ.
Nevada State Bar No. 14098
Attorneys for Petitioner
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b) and NRS 533.450, I hereby certify that I am an employee of

3 TAGGART & TAGGART, LTD., and that on this date I served, or caused to be served, a true and

4 correct copy of the foregoing, as follows:

[X] By U.S. POSTAL SERVICE: I deposited for mailing in the United States Mail, with
6 postage prepaid, an envelope containing the above-identified document, at Carson City,

Nevada, in the ordinary course of business, addressed as follows:
7

Justina A. Caviglia, Esq.
8 Nevada Attorney General’s Office

9 lOON. CarsonSt.
Carson City, NV 89701

10
DATED this ‘ ) day of March, 2017.

Employee of TAGGART & TAGGART, LTD.
14

15
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17

18

19

20

21
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23

24

25

26

27

28
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 RESPECTFULLY SUBMITTED this 6th day of March, 2018. 

 ADAM PAUL LAXALT 

 Attorney General 

 

 By: /s/ Justina A. Caviglia  

 JUSTINA A. CAVIGLIA 

 Deputy Attorney General 

 Nevada Bar No. 9999 

 100 North Carson Street 

 Carson City, Nevada 89701-4717 

 Tel:  (775) 684-1222 

 Fax: (775) 684-1108 
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Office of the Attorney 

General and that on this 6th day of March, 2018, I served a copy of the 

foregoing JOINT APPENDIX (Volumes I-XVII, Pages JT APP 1-1183), 

by electronic service to: 

Paul G. Taggart, Esq. 

TAGGART & TAGGART, LTD. 

108 North Minnesota Street 

Carson City, Nevada 89703 

 

 

  /s/ Dorene A. Wright  
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1 CASE NO.: CV 20, 869 3 33

2 DEPT.NO.: 2

4

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
6 TN AND FOR THE COUNTY OF HUMBOLDT
7 * * *

8 HAPPY CREEK, INC., a Nevada Corporation, )
)

9 Petitioner, )
)

10 VS.
STIPULATION AND ORDER

Engineer, DIVISION OF WATER RESOURCES,
EXTENDING BRIEFING SCHEDULE

12 DEPARTMENT OF CONSERVATION AND )
NATURALRESOURCES, )

gh 13
Respondent.

14

15 COMES NOW, Petitioner, HAPPY CREEK, TNC., a Nevada Corporation (hereinafter “Happy

16 Creek”), by and through its attorneys of record, PAUL G. TAGGART, Esq., and RACHEL L. WISE,

17 Esq., of the law firm of TAGGART & TAGGART, LTD., and Respondent, JASON KING, P.E.,

18 Nevada State Engineer, DIVISION OF WATER RESOURCES, DEPARTMENT OF

19 CONSERVATION AND NATURAL RESOURCES (hereinafter “State Engineer”) by and through his

20 attorneys of record, ADAM P. LAXALT, Esq. Attorney General and JUSTINA A. CAVIGLIA, Esq.,

21 Deputy Attorney General of the Nevada Attorney General’s Office, and hereby stipulate to amend the

22 briefing schedule for this matter and respectfully request that the Court enter an Order accordingly:

23 1. Happy Creek shall have up to and including MARCH 17, 2017, in which to file its

24 Opening Brief

25 2. The State Engineer shall have up to and including APRIL 18, 2017, in which to file

26 his Answering Brief; and

27 3. Happy Creek shall have up to and including MAY 18, 2017, in which to file its Reply

28 Brief.
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13

14

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned do hereby affirm that the preceding document does not contain the social

security number of any persons.

TAGGART & TAGGART, LTD.
108 North Minnesota Street
Carson City, Nevada 89703
(775) 882-9900 — Telephone
(775) 883-9900 — Facsimile

Nevada State Bar No. 6136
RACHEL L. WISE, ESQ.
Nevada State Bar No. 12303
Attorneys for Petitioner

15 arguments therein, the Court finds the following:

16

Stipulation and Order regarding Briefing Schedule is granted.

DATED thiL day of February, 2017.

NEVADA ATTORNEY GENERAL
100 North Carson Street
Carson City, Nevada 89701
(775) 684-1208-- Telephone
(775) 684-1108 - Facsimile

By:_
J/STJ1A ØVML1, ESQ.
S,€ir 9eu Attomy General
1Ivad’ Stat Bar . 9999
Attorney for espondent

DATED thif day of February, 2017.

1

3

4

5

6

7

8

9

10

11

12

Wi I
-.

t LI 1

..

Wi — Li ._ —

H

The Court, having reviewed and considered all the pleadings and documents on file, and the

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the above-captioned

IT IS SO ORDERED.

DATED this day of

17

18

19

20

21

22

23

24

25

26

27

28

2017.

‘TJUD,E’

/
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b) and NRS 533.450, I hereby certify that I am an employee of

3 TAGGART & TAGGART, LTD., and that on this date I served, or caused to be served, a true and

4 correct copy of the foregoing, as follows:

[X] By U.S. POSTAL SERVICE: I deposited for mailing in the United States Mail, with
6 postage prepaid, an envelope containing the above-identified document, at Carson City, Nevada, in the

ordinary course of business, addressed as follows:
7

Justina A. Caviglia, Esq.
8 Nevada Attorney General’s Office

9 100 N. Carson St.
Carson City, NV 89701

10
DATED this ‘I day of February, 2017.

11

13

14

H

16

17

18

19

20

21

22

23

24

25

26

27

28

Employee of TAGGART & TAGGART, LTD.

3
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JASON KING, P.E., Nevada State 
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RESOURCES, 
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 vs. 

 

HAPPY CREEK, INC., 

 

 Respondent. 
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 RESPECTFULLY SUBMITTED this 6th day of March, 2018. 

 ADAM PAUL LAXALT 

 Attorney General 

 

 By: /s/ Justina A. Caviglia  

 JUSTINA A. CAVIGLIA 

 Deputy Attorney General 

 Nevada Bar No. 9999 

 100 North Carson Street 

 Carson City, Nevada 89701-4717 

 Tel:  (775) 684-1222 

 Fax: (775) 684-1108 

 Email: jcaviglia@ag.nv.gov  
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Office of the Attorney 

General and that on this 6th day of March, 2018, I served a copy of the 

foregoing JOINT APPENDIX (Volumes I-XVII, Pages JT APP 1-1183), 

by electronic service to: 

Paul G. Taggart, Esq. 

TAGGART & TAGGART, LTD. 

108 North Minnesota Street 

Carson City, Nevada 89703 

 

 

  /s/ Dorene A. Wright  

 



C
rj1

1 PAUL G. TAGGART, ESQ. F

Nevada State Bar No. 6136
2 RACHEL L. WISE, ESQ. 16 iU V I 8 AM 8: t Li

Nevada State Bar No. 12303
TAGGART&TAGGT, LTD. i

108 North Minnesota Street L i COURT CLEF
Carson City, Nevada 89703

5 (775)882-9900 — Telephone
(775)883-9900 — Facsimile

6 Attorneys for Petitioner

7

8
IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

10
* * *

11

12 HAPPY CREEK, INC.
)

)

13 Petitioner,
)

) CASE NO.:
- cO 2

14 vs.
)

) DEPT. NO.:
15 JASON KING, P.E., Nevada State

)

Engineer, DIVISION OF WATER RESOURCES,)
16 DEPARTMENT OF CONSERVATION AND )

NATURAL RESOURCES,
)

17 )

Respondent.
)

18

________________________________________________

19 NOTICE OF APPEAL

20 COMES NOW, Petitioner, HAPPY CREEK, INC. (“Happy Creek”), by and through their

21 attorneys of record, PAUL G. TAGGART, Esq., and RACHEL L. WISE, Esq., of the law firm of

22 TAGGART & TAGGART, LTD., and hereby petitions this Court to reverse the State Engineer’s

23 decision as it relates to the change in priority date for Permits 76237 through 76244, issued by

24 Respondent, Jason King, P.E., Nevada State Engineer on November 1, 2016.1

25 /1/

26

27

28 1Exhibitl.
1

JT APP 1



1 This Notice of Appeal and the related Petition for Judicial Review are filed pursuant to NRS

2 533.450. The State Engineer’s decision is an appealable decision under NRS 533.450(1) when the

3 State Engineer’s decision (1) involves a water right, (2) affects a person’s interests, (3) relate to the

4 administration of detennined rights, and (4) is a final written determination on the issue.2

5 Through the Petition for Judicial Review, Petitioner has respectfully requested that this Court

6 reinstate Happy Creek’s priority date on Permits 76237 through 76244 to their original priority dates

7 and to award any other relief this Court deems appropriate.

8 AFFIRMATION

9 Pursuant to NRS 239B.030

10 The undersigned does hereby affirm that the preceding document does not contain the social

11 security number of any persons.

12 DATED this /A1’ofNovember, 2016.

13
TAGGART & TAGGART, LTD.

14 108 North Minnesota Street
Carson City, Nevada 89703

15 (775)882-9900 — Telephone
(775)883-9900 — Facsimile

L9
PAUL G. TAGGART, ESQ.

19 Nevada State BarNo. 6136

20
RACHEL L. WISE, ESQ.
Nevada State Bar No. 12303

21 Attorneys for Petitioner

22

23

24

25

26

27

28 2NRS 533.450(1); Howell v. Ricci, 124 Nev. 1222, 1228, 197 P.3d 1044, 1048 (2008).
2
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1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b) and NRS 533.450, I hereby certify that I am an employee of

3 TAGGART & TAGGART, LTD., and that on this date I served, or caused to be served, a true and

4 correct copy of the foregoing, as follows:

[X] BY HAND-DELIVERY VIA INTEROFFICE-TYPE MESSENGER, by placing a
6 true and correct cope of the above-identified document in an envelope, addressed as follows:

7 Jason King, P.E.
Nevada Division of Water Resources

8 901 South Stewart Street, Suite 2002
Carson City,1NV 89701

10 DATED this I day of November, 2016.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

of TAGGART & TAGGART, LTD.

28
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STATE OF NEVADA
BRIAN SANDOVAL ICAY SCHERER

Governor Interim Director

JASON KING, P.E.
State Engineer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DWISION OF WATER RESOURCES

901 South Stewart Street, SuIte 2002
Carson City1 Nevada 89701-5250

(775) 884-2800 • Fax (775) 684-2811
http://water.nv.gov

November 1, 2016

Happy Creek, Inc.
J 2489 West Main Street

Littleton, Colorado 80120-1910

Re: Cancelled Permit Nos. 76237 through 76244, inclusive

Permits 76237 through 76244, inclusive, which are currently held in the name of Happy
Creek, Inc., were cancelled as of July 19, 2016. The State Engineer received your written petitions
requesting a review of the cancellations at a public hearing pursuant to Nevada Revised Statutes
(NRS) § 533.395(2).

Accordingly, a hearing was held on October 12, 2016, where it was ruled that the
cancellations of your permits would be rescinded conditioned on the filing of Applications for
Extension of Time; your Applications for Extension of Time were timely received on October 17,
2016.

The cancellations of Permits 76237 through 76244, inclusive, have been rescinded, and
pursuant to NRS § 533.395(3) the priority date for these permits is set to July 11, 2016, which is the
date the petitions for review of the cancellations were received in the Office of the State Engineer.

If you have any questions on this matter feel free to send me an e-mail at
mjwilson@warer.nv.gov or call me at (775) 684-2806,

Sincerely,

Malcolm J. Wilson, P.E.
Hearing Officer

MJW/jm
cc: John H. Milton 111, Desert Mountain Surveying, E-mail
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1 PAUL G. TAGGART, ESQ.

Nevada State Bar No. 6136
2 RACHEL L. WISE, ESQ. 2016 NOV 1 8 AH 8: t+1.

Nevada State Bar No. 12303

TAGGART & TAGGART LTD L

108 North Minnesota Street D!3T. CGUT CLEF

Carson City, Nevada 89703
5 (775)882-9900 — Telephone

(775)883-9900 — Facsimile
6 Attorneys for Petitioner

7

8
IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

10 * * *

11

12 HAPPY CREEK, INC. )

13 Petitioner, )
) CASENO.: L” S’ 9

14 vs. )
) DEPT.NO.:

F 15 JASON KING, P.E., Nevada State )
Engineer, DIVISION OF WATER RESOURCES,)

16 DEPARTMENT OF CONSERVATION AND )
NATURAL RESOURCES, )

17 )
Respondent. )

18

________________________________________________)

19 PETITION FOR JUDICIAL REVIEW

20 COMES NOW, Petitioner, HAPPY CREEK, INC. (“Happy Creek”), by and through their

21 attorneys of record, PAUL G. TAGGART, Esq., and RACHEL L. WISE, Esq., of the law firm of

22 TAGGART & TAGGART, LTD., and hereby files this Petition requesting that this Court reverse or

23 amend the decision that changed the priority dates for Permits 76237 through 76244 to July 11, 2016.

24 That decision was issued by Malcolm J. Wilson, P.E., an employee for Jason King, P.E., Nevada State

25 Engineer (“State Engineer”).’ This Petition for Judicial Review and the accompanying Notice of

26 Appeal are filed with this Court in accordance with NRS 533.450.

27

____________________________

28 EXhibiti.
1
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1 I. JURISDICTIONAL STATEMENT

2 Pursuant to NRS 533.450(1), decisions of the State Engineer are subject to judicial review “in

3 the proper court of the county in which the matters affected or a portion thereof are situated.” The real

4 property relative to this action is within Humboldt County. Therefore, the Sixth Judicial District Court

5 of the State of Nevada in and for Humboldt County is the proper venue for judicial review of the State

6 Engineer’s November 1, 2016, decision regarding cancelled permit nos. 76237 through 76244

7 (“Penits”), inclusive (“Reinstatement Letter”).

8 Pursuant to Howell v. Ricci, the Nevada Supreme Court held that a letter from the State

9 Engineer that: (1) affects a property interest, (2) relates to the administration of detenriined rights, and

10 (3) constitutes a final written determination on the issue is a decision that an aggrieved party may

11 properly challenge through a petition for judicial review.2 On November 1, 2016, the State Engineer

12 issued a Reinstatement Letter to Petitioner that reinstated Petitioner’s Permits from cancellation status,

13 but changed the priority dates of all the Permits to July 11, 2016.

14 II. BACKGROUND

15 Petitioner, Happy Creek, holds eight water permits for irrigation of land located in the Pine

16 Forest Valley Basin in Humboldt County. The perennial yield for Pine Forest Valley Basin is 11,000.

17 Currently, 39,757.97 underground water rights in Pine Forest Valley Basin have been appropriated.

18 Happy Creek’s eight water permits were of varying priority dates. Permit No. 76240 held a priority

19 date of October 8, 1954. Permit No. 76243, held a priority date of June 5, 1963. Permit No. 76237

20 held a priority date of December 15, 1966. Permit No. 76244 held a priority date of September 18,

21 1967. Perniit Nos. 76238 — 39 held a priority date of March 3, 1969. Permit No. 76242 held a priority

22 date of September 25, 1981. Permit No. 76241 held a priority date of November 6, 1990 (collectively,

23 “Permits”). Permit No. 76240 was the oldest priority permit in the basin, challenged only by vested

24 water rights.

25 The preservation of the Permits was entrusted by Happy Creek to Mr. John Milton of Desert

26 Mountain Surveying. Mr. Milton is a Nevada Professional Land Surveyor, license no. 5271. Mr.

27

28 2Howellv. Ricci, 124 Nev. 1222, 1228, 197 P.3d 1044, 1048 (2008).
2
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1 Milton is an engineer operating as an agent for Happy Creek for over a decade. Mr. Milton has

2 consistently maintained Happy Creek’s water rights in good standing until the current action.

3 On May 19, 2016, the State Engineer mailed, via certified mailing, the final notice for permits

4 7623 7-44 to Happy Creek (“Final Notice”). This notice informed Happy Creek that a proof of

5 beneficial use and cultural map (“PBU”) or a request for an extension of time (“EOT”) must be filed

6 on or before April 29, 2016, or Happy Creek’s Permits would be cancelled.3 This same notice was e

7 mailed to Desert Mountain Surveying. On May 23, 2016, Happy Creek e-mailed the Final Notice to

8 John Milton, of Desert Mountain Surveying.4

9 On July 11, 2016, Mr. Milton petitioned the Nevada State Engineer to reinstate the Permits. On

10 July 19, 2016, the State Engineer issued the Notice of Cancellation of Permits 76237-44. On July 8,

ii 2016, Mr. Milton recognized that he may have confused the Final Notice for the Permits with different

12 responsibilities with his office.5 The State Engineer held the reinstatement hearing on October 12,

13 2016. On November 1, 2016, the State Engineer issued his written disposition regarding the Pennits

14 and their reinstatement. The State Engineer does not possess equitable powers and is required to

15 reinstate the priority date as “the date of the filing of the written petition” for reinstatement.6 And

16 therefore, the priority date for all eight Permits was changed to July 11, 2016.

17 III. GROUNDS FOR PETITION

18 A. Water rights are unigue real property

19 Nevada has always recognized that water rights are unique real property rights.7 The bundle of

20 property rights includes “all rights inherent to ownership, including the inalienable right to possess,

21 use, and enjoy the property.”8 Parts of the sticks in the bundle of Nevada water rights are the date of

22

_____________________________

NRS 533.395, NRS 533.4 10.
23 4Exhibit2.

Exhibit 3.
24 6 NRS 533.395(3).

Nenzel v. Rochester Silver Coip., 50 Nev. 352, 259 P. 632, 634 (1927) (stating, “[i]t is well settled that a water right is realty.”)
25 citing 2 Kinney on Irrigation (2d Ed.) at 1328; Weil. Water Rights (2d Ed.) at 129; Long on Irrigation, at 132. Indep. Asphalt

Consultants, Inc. v. Studebakei; 126 Nev. 722, 367 P.3d 781 (2010), Dixon i’. Thatcher, 103 Nev. 414, 416, 742 P.2d 1029,
26 1030 (1987), See Leonard v. Stoebling, 102 Nev. 543, 728 P.2d 1358 (1986) (view from home is unique asset; injunction issued

to preserve view); see also Nevada Escrow Service, Inc. v. Crockett, 91 Nev. 201, 533 P.2d 471 (1975) (denial of injunction to
27 stop foreclosure reversed because legal remedy inadequate), Locken i Locken, 98 Nev. 369, 650 P.2d 803 (1982).

ASAP Storage Inc. v. City ofSparks, 123 Nev. 639, 647, 173 P.3d 734, 740 (2007), see NEV. C0NsT. ART. 1, § I (granting the
28 inalienable constitutional right to “[p]rotect[ ]“ property).

3
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1 priority.9 Under the prior appropriation doctrine, water rights are acquired by diverting water and

2 applying it for a beneficial purpose; a distinctive feature of the prior appropriation doctrine is the rule

3 of priority under which relative rights of water users are ranked in the order of their seniority.’0

4 B. Equitable Relief may be afforded to the Petitioner.

5 Nevada water law supports the contention that equity is appropriate to limit the harsh

6 consequences of Nevada law where circumstances justify protecting individual landowners from unjust

7 outcomes.11 State Engineer v. American National Insurance Co., Bailey v. State of Nevada,

8 and Engelmann v. Westergard, are all examples of the Nevada Supreme Court embracing the principle

9 that the district court may grant equitable relief regarding cancelled water rights.12

10 Similar to other petitioners who have received equitable relief from Nevada courts, Happy

11 Creek has diligently complied with the beneficial use requirements of Nevada water law. 13 Further,

12 Happy Creek informed and instructed their agent to file the appropriate documents to protect their

13 Permits. Happy Creek is currently using the water associated with the Pennits on their ranch in

14 Humboldt County. Happy Creek has never received a four year forfeiture letter, and has assigned a

15 ranch manager to place the water to beneficial use on their Humboldt County Ranch.’4

16 Similar to Great Basin Water Network v. State Eng ‘r, voiding the priority dates of the Permits

17 is inequitable to the applicant.15 Just as the Nevada Supreme Court held that applicants cannot be

18 punished for the State Engineer’s failure to follow his statutory duties, Happy Creek should not be

19

20

21 Colorado v. New Mexico, 459 U.S. 179, 179 (1982).
101d.

22 H United States v. Alpine Land & Reservoir Co., 291 F.3d 1062, 1076 (9th Cir. 2002) (applying equity to intrafirm transfers of
water rights when the individual land owners previously relied on the federal government’s assertions regarding the necessity of

23 change applications), Bailey v. State 95 Nev. 378, 594 P.2d 734, 737-39 (1979) (concluding that an underground water
permittee who had not timely filed proof of beneficial use was entitled to equitable relief from cancellation of water rights

24 where she had continuously worked on land during the period in question), Town ofEureka v. Office ofState Eng’r, 108 Nev.
163, 826 P.2d 948, 95 1-52 (1992) (holding it appropriate to waive application of a forfeiture statute where the holder of water

25 rights resumed use after the statutory period of non-use).
1Arn Natl. Ins. Co., 88 Nev. at 426, 498 P.2d at 1330 (1972), Bailej 95 Nev. at 382, 594 P.2d at 736—37. Engelmann , 98 Nev.

26 at352,647P.2dat388 (1982).
‘ See also State i’. Morris DeLee Revocable Trust, 2009 WL 1491012, 281 P.3d 1221 (2009)(unpublished disposition, and this

27 cite is provided in conformity with SCR 123 as persuasive authority only).
‘4NRS 534.090.

28
15 Great Basin, 126 Nev. 187, 199, 234 P.3d 912, 920 (2010).

4
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1 punished for the failure of its agent.’6 In Great Basin, the Nevada Supreme Court pursued the course

2 of action that was “the proper and most equitable remedy.”7

3 If Pine Forest Valley Basin is curtailed, Happy Creek is subject to losing use of their once

4 senior water rights.’8 Further, the State Engineer has already ordered that he will not issue any

5 additional irrigation water rights in the Pine Forrest Valley Basin.’9

6 C. Other grounds.

7 Other grounds exists for the petition that Petitioner reserves the right to present in the briefs and

8 argument in this matter.

9 1/!

10

11 I/I

12

13 /1/

14

15 /1/

16

17 /1/

18

19 /1/

20

21 III

22

23 /1/

24

25

26 161d.
17

27
18 See Order 831 curtailing and denying any and all applications to appropriate underground water to irrigate land within the
Pine Forest Valley Basin, see also Order 711 designating portions of the Pine Forest Valley Basin.
19

28 Id.
5
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1 IV. CONCLUSION

2 For the reasons explained above, and others that may be discovered during the pendency of this

3 appeal, Petitioners respectfully request this Court reinstate Happy Creek’s priority date on Permits

4 76237 through 76244 to their original priority dates and to award any other relief this Court deems

5 appropriate.

6 AFFIRMATION

7 Pursuant to NRS 239B.030

8 The undersigned does hereby affirm that the preceding document does not contain the social

9 security number of any persons.

10 DATED this I1hofNovember, 2016.

11
TAGGART & TAGGART, LTD.

12 108 North Minnesota Street
Carson City, Nevada 89703

13 (775) 882-9900—Telephone
(775) 883-9900 — Facsimile

14

15

16

17 PAtL G. TAGGART, E . —

Nevada State Bar No. 6136
18 RACHEL L. WISE, ESQ.

Nevada State Bar No. 12303
19 Attorneys for Petitioners

20

21

22

23

24

25

26

27

28
6
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CERTIFICATE OF SERVICE
1

Pursuant to NRCP 5(b) and NRS 533.450, I hereby certify that I am an employee of TAGGART
2 & TAGGART, LTD., and that on this date I served, or caused to be served, a true and correct copy of the

foregoing, as follows:

4 [X] BY HAND-DELIVERY VIA INTEROFFICE-TYPE MESSENGER, by placing a
true and correct cope of the above-identified document in an envelope, addressed as follows:

5

Jason King, P.E.
6 Nevada Division of Water Resources

7 901 South Stewart Street, Suite 2002
Carson City,NV 89701

DATED this / ttay of November, 2016.

Employee of TAGGART & TAGGART, LTD.
12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
7
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iNDEX OF EXHIBITS
1

Exhibit Number Document
2

1. November 1, 2016, Cancellation Letter
3

2. May 23, 2016 Email from Ron Fickler to John
4

Milton
5

3. July 8, 2016 Email from John Milton to Phil
6

Chambers
7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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EXHIBIT 1
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STATE OF NEVADABRIAN SANDOVAL KAY SCHERERGouemor Interim. Director

JASON KING, RE.
State Engineer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES

901 South Stewart Street, Suite 2002
Carson City, Nevada 89701-5250

(775) 684-2800 ‘Fax (775) 684-2811
http: / /water.nv.ov

November 1, 2016

Happy Creek, Inc.
:3 2489 West Main Street

Littleton, Colorado 80120-1910

Re; Cancelled Permit Nos. 76237 through 76244, inclusive

Permits 76237 through 76244, inclusive, which are currently held in the name of Happy
Creek, Inc., were cancelled as of July 19, 2016. The State Engineer received your written petitions
requesting a review of the cancellations at a public hearing pursuant to Nevada Revised Statutes
(NRS) § 533.395(2).

Accordingly, a hearing was held on October 12, 2016, where it was ruled that the
cancellations of your permits would be rescinded conditioned on the filing of Applications for
Extension of Time; your Applications for Extension of Time were timely received on October 17,
2016.

The cancellations of Permits 76237 through 76244, inclusive, have been rescinded, and
pursuant to NRS § 533.395(3) the priority date for these permits is set to July Ii, 2016, which is the
date the petitions for review of the cancellations were received in the Office of the State Engineer.

If you have any questions on this matter feel free to send me an e-mail at
mjwilson@water.iw.gov or call me at (775) 684-2806.

Sincerely,

Malcolm J. Wilson, P.E.
Hearing Officer

MJW/jm
cc: John I-I. Milton III, Desert Mountain Surveying, E-mail
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EXHIBIT 2

JT APP 17



Sarah Hope

From: Ron Fickler <RFickler@lavacacattle.com>
Sent: Monday, May 23, 2016 11:29 AM
To: John Milton
Cc: Phil A. Chambers
Subject: Happy Creek Final Notice
Attachments: scan4OSl.pdf

Hi John

Just wanted to make sure you received this.

Thanks Ron

Ronald S Fickler
La Vaca Cattle Co.
2489 W Main St.
Littleton, CO 80120
303-730-2300 Office
303-730-3223 Fax
303-981-8543 Cell

1
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EXHIBIT 3

EXHIBIT 3
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Sarah Hope

From: John Milton <john@winnemucca.net>
Sent: Friday, July 08, 2016 11:20 AM
To: ‘Phil A. Chambers’
Subject: RE: Happy Creek Final Notice
Attachments: Review of Cancelled Permit 76237.pdf

Phil,
Attached is a copy of the Review of Cancelled Permit. Let me know if you want any changes or additions.
I found the e-mail from Ron it came about the same time as the notice for PBU for Permits 83008,83006 and 830012.
Somehow I got them confused. I can’t explain how I screwed this up.
John

From: Phil A. Chambers [mailto:pac47@gwestoffice.net]
Sent: Thursday, July 7, 2016 10:47 AM
To: ‘John Milton’ <iohn@winnemucca.net>
Subject: FW: Happy Creek Final Notice

FYI — May 23 email from Ron Fickler.

From: Ron Fickler [mailto: RFickler@lavacacattle.com]
Sent: Monday, May 23, 2016 12:29 PM
To: John Milton (john©winnemucca.net)
Cc: Phil A. Chambers
Subject: Happy Creek Final Notice

Hi John

Just wanted to make sure you received this.

Thanks Ron

Ronald S Fickler
La Vaca Cattle Co.
2489 W Main St.
Littleton, CO 80120
303-730-2300 Office
303-730-3223 Fax
303-981-8543 Cell

1
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FiLED
DEC 1 92016

CASE NO.: CV 20. 869 TAMI RAE SPERO
DIST. COURT CLERK

21! DEPT. NO.:

____ _______

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

HAPPY CREEK, INC.. a Nevada Corporation,

Petitioner.

10 vs. STIPULATION AND ORDER

11 Engineer DIVISION OF WATER RESOURCES.
REGARDING BRIEFING SCHEDULE

DEPARTMENT OF CONSERVATION AND )
NATURAL RESOURCES. )

t••. L
Respondent. )

14

15 COMES NOW, Petitioner, HAPPY CREEK. INC., a Nevada Corporation (hereinafter “Happy

16 Creek”), by and through its attorneys of record, PAUL G. TAGGART, Esq., and RACHEL L. WISE,

17 Esq.. of the law firm of TAGGART & TAGGART. LTD., and Respondent, JASON KING. P.E.,

18 Nevada State En2ineer. DIVISION OF WATER RESOURCES. DEPARTMENT OF

19 CONSERVATION AND NATURAL RESOURCES (hereinafter “State Engineer”) by and through his

20 j attorney of record, TUSTINA A. CAVIGLIA, Esq., Deputy Attorney General of the Nevada Attorney

21 General’s Office, and hereby agree and stipulate as follows:

22 j That the parties have agreed to the following briefing schedule in the above entitled matter.

23 1. The State Engineer shall file the Record on Appeal on or before January 17, 2017;

24 2. Happy Creek shall have up to and including February 16, 2017, in which to file its

251 OpeningBrief;

26 3. The State Enineer shall have up to and including March 20, 2017, in which to file his
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security number of any persoas.

DATED this )9cIay of December, 2016.

TAGGART & TAGGART. LTD.
108 North Minnesota Street
Carson City, Nevada 89703
(775) 882-9900 — Telephone
(775) 8839900 — Facsimile

Bcd4AGGARTES

Nevada State Bar No. 6136
RACHEL L. WISE, ESQ.
Nevada State Bar No. 12303
Attorneys for Petitioner

DATED this Idav of December, 2017.

NEVADA ATTORNEY GENERAL
100 North Carson Street
Carson City. Nevada 89701
(775) 684-1208 —Telephone
(775) 684-1108 - Facsimile

By:7
JJ1IpT CIGA, ESQ.
niofDeptyt6rney General
Nevada State Bar No. 9999
Attorney for Respondent

The Court. having reviewed and considered all the pleadings and documents on file, and the
18 arguments therein, the Court finds the following:

iT IS HEREBY ORDERED, ADJUDGED, A1\ID DECREED that the above-captioned
Stipulation and Order regarding Briefing Schedule is anted.

IT IS SO ORDERED.

DATED this I -

:jffwer1n briet: nc’

4. Harpv Creek shall have up to ami inclurling April 19, 2017, in which to the its Reply
irieI.

A1’FIRMATION
Pursuant to NRS 239B.030

The undersigned do hereby affirm that the preceding document does not contain the social

2

1!
5 U

U7fl

9 I

15

= C a
—

z

19

20

21

2016.
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1 j CERTIFICATE OF SERVICE

2 II Pursuant to NRCP 5(b’ and NRS 533.450, I hereby certify that I am an employee of

3 j TAGGART & TAGGART, LTD.. and that on this date I served, or caused to be served, a true and

correct copy of the foregoing, as follows:

[X] By U.S. POSTAL SERVICE: I deposited for mailing in the United States Mail, with
6 postage prepaid, an envelope containing the above-identified document, at Carson City, Nevada; in the

ordinary course ofbusiness, addressed as follows:

Justina A. Caviglia, Esq.
8 Nevada Attorney General’s Office

II 100 N. Carson St.
1 Carson City, NV 89701

10
DATED this day ofDecember. 2016.

ii

12
ij

13

14

15

r

Ii

Employee of TAGGART & TAGGART, LTD.
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