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MARRINER’s MOTION SUMMARY JUDGMENT - 1 

 

CODE: $2200 
ANDREW N. WOLF (#4424) 
JEREMY L. KRENEK (#13361) 
Incline Law Group, LLP 
264 Village Blvd., Suite 104 
Incline Village, Nevada 89451 
(775) 831-3666 

Attorneys for Defendants DAVID MARRINER and 
MARRINER REAL ESTATE, LLC 
 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

THE STATE OF NEVADA IN AND FOR THE 

COUNTY OF WASHOE 
 

GEORGE STUART YOUNT, Individually 
and in his Capacity as Owner of GEORGE 
STUART YOUNT IRA, 

Plaintiff, 

v. 

CRISWELL RADOVAN, LLC, a Nevada 
limited liability company; CR Cal Neva, 
LLC, a Nevada limited liability company; 
ROBERT RADOVAN; WILLIAM 
CRISWELL; CAL NEVA LODGE, LLC, a 
Nevada limited liability company; 
POWELL, COLEMAN and ARNOLD 
LLP; DAVID MARRINER; MARRINER 
REAL ESTATE, LLC, a Nevada limited 
liability company;  NEW CAL-NEVA 
LODGE, LLC, a Nevada limited liability 
company and DOES 1-10, 

Defendants. 

CASE NO.  CV16-00767 

DEPT NO.  B7 
 

 

 

DEFENDANTS DAVID MARRINER AND MARRINER REAL ESTATE, LLC’S 
MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, PARTIAL 

SUMMARY JUDGMENT  

TO THE HON. PATRICK FLANAGAN, DISTRICT JUDGE, AND TO PLAINTIFF 

AND HIS ATTORNEYS OF RECORD:  

F I L E D
Electronically
CV16-00767

2017-06-28 10:48:10 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6172106 : pmsewell
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MARRINER’s MOTION SUMMARY JUDGMENT - 2 

 

PLEASE TAKE NOTICE THAT defendants DAVID MARRINER and MARRINER 

REAL ESTATE, LLC (collectively “Marriner”), hereby move the court for summary judgment 

or, in the alternative, for partial summary judgment, under NRCP 56, on all claims against 

Marriner contained in the Second Amended Complaint. 

PLEASE TAKE FURTHER NOTICE THAT Marriner hereby joins in the motions for 

summary judgment and/or partial summary judgment which may be asserted by the other 

defendants, to the extent they relate to any claims for relief jointly asserted against Marriner. 

This Motion is based on NRCP 56, the following memorandum of points and 

authorities, and the concurrently filed Volume of Evidence and the  declaration and exhibits 

contained therein. 

Affirmation: The undersigned hereby affirms that the foregoing document does not 

contain the social security number of any person. 
 
Dated:  June 28, 2017. 
 
INCLINE LAW GROUP, LLP 

 
By: __s/Andrew N. Wolf__________ 

ANDREW N. WOLF  
Nevada State Bar No. 4424 
Attorneys for Defendants DAVID MARRINER  
and MARRINER REAL  ESTATE, LLC 
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MARRINER’s MOTION SUMMARY JUDGMENT - 3 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

1. Introduction  

 This action seeks damages for alleged fraud in the sale of an LLC membership.  The 

proposed investment was a membership interest in a limited liability company refurbishing the 

old Cal Neva Lodge in Crystal Bay, on the North Shore of Lake Tahoe.  Plaintiff alleges that 

there were material misrepresentations or omissions in conjunction with the sale of the 

membership interest. Furthermore, plaintiff alleges that the interest transferred to him is not the 

interest he intended to purchase. Marriner was a real estate development, sales and marketing 

consultant for the project developer and is named as a defendant in the action. The presently 

operative Second Amended Complaint filed September 27, 2016 (“SAC”), asserts the following 

three claims against Marriner based on alleged fraud: 

 Third Cause of Action: Fraud (i.e., common law fraud); 

 Sixth Cause of Action: Punitive damages; 

 Seventh Cause of Action: Fraud under NRS 90.570 in the Offer, Sale and Purchase of a 

Security. 

 Previously, Marriner filed a motion under NRCP 12 and NRCP 9(b) seeking more 

specificity in Yount’s allegations of fraud vis-à-vis Marriner.  Marriner asserted that his allegedly 

fraudulent conduct had been lumped together collectively with the alleged actions of all other 

defendants under a general format of “everybody did everything.”  The court granted the motion 

with leave to amend.  In response, the SAC more fully alleges Yount’s particular allegations 

against Marriner. 

2. The Second Amended Complaint  

 In the SAC, Yount alleges the following particular facts vis-à-vis Marriner (paragraph 

numbers are from the SAC are indicated): 

A. “Marriner told Yount that Criswell and Radovan had a successful track record in 
developing high end hotel/resort properties.” (SAC ¶13, 3:27-28) 
 

B. “Marriner also provided marketing and promotional materials related to the Project, 
and tours of the Cal Neva Lodge.” (SAC ¶13, 3:28-4:1) 
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MARRINER’s MOTION SUMMARY JUDGMENT - 4 

 

 
C. “On or about July 22, 2015, Marriner represented to Yount that the project was on 

schedule, and would open in December 2015…” (SAC ¶14, 4:3-4) 
 

D. “On or about July 22, 2015, Marriner … sent to Yount via e-mail an attached 
construction progress report that did not disclose that the project was substantially 
over budget, was in need of a cash infusion and that the General Contractor, Penta, 
had not been paid, facts which Marriner was aware of.”  (SAC ¶14, 4:4-7) 

 
E. “During July, August, September and October 2015 … Marriner knew that the general 

contractor and subcontractors on the job were not being paid, but did not disclose this 
to Yount.” (SAC ¶15, 4:8-11) 
 

F. “Prior to Yount's investment, Marriner knew that the developers had requested 
$1,000,000 from another investor, Les Busick, to meet the immediate needs of the 
project to keep Penta from leaving the job.  This was not disclosed to Yount.” (SAC 
¶16, 4:12-14) 
 

G. “Marriner knew that prior to Yount's investment in October 2015 that the $20,000,000 
cap on funds that could be raised under the Private Placement Memo had been fully 
met yet failed to inform Yount of this fact, and that Yount could no longer be included 
in the investor group under the Private Placement Memo.” (SAC ¶17, 4:16-19) 
 

H. “Plaintiff was also informed that by both Marriner and Radovan there was still 
$1,500,000 of Founders Units available for purchase of the $20,000,000 of Founders 
Units authorized under the Subscription. Agreement and related offering materials.” 
(SAC ¶19, 4:28-5:2; and similar statement at ¶17, 4:15-16.) 

 
I. “On or about December 12, 2015, for the first time, Plaintiff was informed of several 

issues that Marriner and/or the developers had not disclosed or were incorrectly 
represented to him prior to his investment, primarily that the Project was substantially 
over budget, Penta had not been paid, and the Cal Neva Lodge was not going to open 
as scheduled.” (SAC ¶13, 3:27-28) 
 

J. “51. Defendants … knowingly made fraudulent misrepresentations and/or material 
omissions of fact to Plaintiff intended to induce Plaintiff into contributing $1,000,000 
to obtain a Founders Unit in CNL. Such fraudulent misrepresentations include, but are 
not limited to, that the Cal Neva Lodge would open on or near the end of 2015; that 
the Project was only slightly over budget; that a refinancing of the $6,000,000 
mezzanine financing with a $15,000,000 loan was in place or imminent; that the 
developers had a successful track record of developing similar projects; that the 
developers would not receive distributions or other payments related to the Project 
until after the preferred returns and equity investments were paid or returned to the 
investors; and, that there was $1,500,000 left under the Subscription Agreement and 
related offering documents for purchase of a Founders Unit by Plaintiff. (SAC ¶51, 
12:1-11) 

 These allegations are repeated in various places in the SAC.  On October 24, 2016, 
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MARRINER’s MOTION SUMMARY JUDGMENT - 5 

 

Marriner answered the Third, Sixth and Seventh claims for relief asserted against him in the SAC.  

In addition to various denials, Marriner asserted affirmative defenses, including the following 

which are germane to this motion (emphasis added): 

 
A. Second Affirmative Defense. Plaintiff’s action is barred by Plaintiff’s reliance upon 

his own independent investigation. (Answer at 9:20) 
 

B. Third Affirmative Defense. Plaintiff’s action is barred by Plaintiff’s reliance upon 
the actions, advice and communications of others. (Answer at 9:22) 

 
C. Fifth Affirmative Defense. Plaintiff’s action is barred by the terms and conditions of 

the documents evidencing Plaintiff’s investment, including the Private Placement 
Memorandum and related documents and information received therewith which were 
accepted and approved by Plaintiff, and which together comprise Plaintiff’s consent, 
waiver, release and/or assumption of risk. (Answer at 9:26) 

 

3. Moving and Responding Parties’ Respective Summary Judgment Burdens. 

a. NRCP 56. In Wood v. Safeway, Inc., 121 Nev. 724, 121 P.3d 1026 (2005), the 

court adopted the federal standards of summary judgment review and abrogated the "slightest 

doubt" standard previously used in Nevada.  Yount bears the burden of persuasion at trial to 

prove each element of each claim asserted against Marriner. Cuzze v. University and Community 

College System of Nevada, 123 Nev. 598, 602-603, 172 P.3d 131, 134 (2007) (citations omitted): 
 
With respect to burdens of proof and persuasion in the summary judgment context, we 
follow the federal approach outlined in Celotex Corp. v. Catrett. [477 U.S. 317, 324 
(1986).] The party moving for summary judgment bears the initial burden of 
production to show the absence of a genuine issue of material fact.  If such a showing 
is made, then the party opposing summary judgment assumes a burden of production 
to show the existence of a genuine issue of material fact.  The manner in which each 
party may satisfy its burden of production depends on which party will bear the 
burden of persuasion on the challenged claim at trial.  If the moving party will bear 
the burden of persuasion, that party must present evidence that would entitle it to a 
judgment as a matter of law in the absence of contrary evidence. But if the 
nonmoving party will bear the burden of persuasion at trial, the party moving for 
summary judgment may satisfy the burden of production by either (1) submitting 
evidence that negates an essential element of the nonmoving party's claim, or (2) 
“pointing out ․ that there is an absence of evidence to support the nonmoving party's 
case.” In such instances, in order to defeat summary judgment, the nonmoving party 
must transcend the pleadings and, by affidavit or other admissible evidence, introduce 
specific facts that show a genuine issue of material fact.  

 
“Where an essential element of a claim for relief is absent, the facts, disputed or otherwise, as 

to other elements are rendered immaterial and summary judgment is proper.” Bulbman, Inc. v. 

Nevada Bell, 825 P.2d 588, 592 (1992). When the responding party’s burden of proof is 
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MARRINER’s MOTION SUMMARY JUDGMENT - 6 

 

heightened under applicable law, such as the burden of proof by clear and convincing evidence 

required for fraud and punitive damages claims, the heightened burden of proof applies at the 

summary judgment stage. Fergason v. LVMPD, 131 Nev. Adv. Op. 94, 364 P. 3d 592 (2015), 

citing Bulbman and Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 

202 (1986). (“The district court ruling on a motion for summary judgment "must view the 

evidence presented through the prism of the substantive evidentiary burden.")  Fergason also 

cites Bulbman for “affirming summary judgment for defendant where plaintiff failed to show 

genuine issue of material fact as to fraud by clear and convincing evidence.”  Fergason, 364 P. 3d 

at 595. In reviewing this motion, the court must apply the heightened burden of proof to each 

element of Yount’s claims. 

4. Elements of a Fraud Claim. 

 In order to state a claim for fraud in Nevada, a plaintiff has the burden of proving each 

element of the fraud claim by clear and convincing evidence. Lubbe v. Barba, 91 Nev. 596, 540 

P.2d 115, 117 (1975). “Clear and convincing evidence is a higher standard than proof by the 

preponderance of the evidence and requires evidence establishing every factual element to be 

highly probable.” Fergason, 364 P. 3d at 596.  The elements of a fraud claim are: 
 
1. A false representation made by the defendant; 

 
2. Defendant's knowledge or belief that the representation is false (or insufficient basis 

for making the representation); 
 

3. Defendant's intention to induce the plaintiff to act or to refrain from acting in reliance 
upon the misrepresentation; 
 

4. Plaintiff's justifiable reliance upon the misrepresentation; and 
 

5.   Damage to the plaintiff resulting from such reliance. 

Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 592 (1992). See, also, Barmettler v. Reno Air, Inc., 

114 Nev. 441, 956 P.2d 1382 (1998), and Collins v. Burns, 103 Nev. 394, 741 P.2d 819 (1987) 

(noting that one liable for intentional (or fraudulent) misrepresentation generally must have 

communicated information knowing its falsity).  The element of resulting damage requires proof 

of causation between the misrepresentation and the alleged harm. 
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MARRINER’s MOTION SUMMARY JUDGMENT - 7 

 

5. Elements of a Private Claim for Securities Fraud under NRS 90.570. 

As a result of the interplay between NRS 90.660 and NRS 90.570, the only private right of 

action under NRS 90.570 is under Subsection 2. 
 
    NRS 90.660 Civil liability. 
      1.  A person who offers or sells a security in violation of any of the following 
provisions: 

*** 
      (d) Subsection 2 of NRS 90.570; 

*** 
=> is liable to the person purchasing the security. Upon tender of the security, the 
purchaser may recover the consideration paid for the security and interest at the legal rate 
of this State from the date of payment, costs and reasonable attorney’s fees, less the 
amount of income received on the security. A purchaser who no longer owns the security 
may recover damages. …  1 

 
NRS 90.570     Offer, sale and purchase. In connection with the offer to sell, sale, offer 
to purchase or purchase of a security, a person shall not, directly or indirectly: 

*** 
2. Make an untrue statement of a material fact or omit to state a material fact 
necessary in order to make the statements made not misleading in the light of the 
circumstances under which they are made;… 

*** 

Although reliance and scienter are not required elements of securities fraud in state 

enforcement actions initiated under NRS 90.570(2) and (3), Secretary of State v. Tretiak, 117 

Nev. 299, 22 P. 3d 1134 (2001), by implication they remain as elements of a private claim for 

relief under NRS 90.570.  The clear and repeated differentiation of state enforcement actions in 

Tretiak can only mean that that scienter and reliance are still necessary elements of a private claim 

under the statute.  Moreover, the requirement of a purchase in NRS 90.660 and resulting damages 

necessarily implies that reliance must be an element. Synthesizing the two statutes and the case 

law, the elements of a private claim under NRS 90.570 appear to be the following: 

1. Either: (a) an untrue statement of a material fact or (b) the failure to state a 

material fact necessary to make other statements made not misleading in the 

                                                 
1 Yount testified rather forecefully that he did not purchase the security because the offering was 
sold out and he refused to accept assignment of a previously issued membership interest.  He 
accordingly adamantly asserts that he does not own an interest in the company. Yount Deposition 
at 25:11-26:21.  Therefore, Yount has no standing to make a claim under NRS 90.570 and 
summary judgment is, therefore, warranted.  See below. 
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MARRINER’s MOTION SUMMARY JUDGMENT - 8 

 

light of the circumstances under which they are made; 

2. Scienter; 

3. Reliance; 

4. The plaintiff’s purchase of the security; 

5. Tender of the security back to the issuer, unless it was sold by the purchaser. 

6.  Damages. 

6. Elements of a “Claim” for Punitive Damages. 

Typically, a claim for punitive damages is not a separate claim for relief.  See, e.g., Shoen 

v. Amerco, Inc., 111 Nev. 735, 896 P.2d 469 (1995) (punitive damages are recoverable under other 

substantive claims for relief).  Punitive damages are a possible remedy for an alleged claim for 

fraud or other breach of “an obligation not arising from contract where it is proven by clear and 

convincing evidence that the defendant is guilty of oppression, fraud or malice….”  (NRS 42.005)   

The factual elements of oppression, fraud and malice are set forth in NRS 42.001 and elsewhere in 

Chapter 42. Liability for punitive damages is never imputed from one defendant to another. In 

other words, Marriner has no vicarious liability for punitive damages which might be incurred by 

another defendant because NRS 42.005 requires that there be clear and convincing evidence that 

the defendant has been guilty of oppression, fraud or malice. See, e.g., Countrywide Home Loans, 

Inc. v. Thitchener, 124 Nev. 725, 192 P.3d 243, 257-258 (2008).  However, there is no free-

standing, separate claim for punitive damages, just like there is no separate claim for 

“compensatory damages.”  If any such claim is allowed here, it is a remedy for intentional fraud. 

7. Elements of Affirmative Defense based on Plaintiff’s Independent Investigation. 

Blanchard v. Blanchard, 108 Nev. 908, 839 P.2d 1320, 1323 (1992) (generally, “a 

plaintiff making an independent investigation will be charged with knowledge of facts which 

reasonable diligence would have disclosed [because] such a plaintiff is deemed to have relied on 

his own judgment and not on the defendant’s representations”) See, also, Bartlett v. Schmidt, 33 

SW 3d 35, 38 (Tex. App. 2000) [alleged fraud and concealment by sellers regarding use 

restrictions on real property) (“[R]egardless of the result of his investigation, the buyer's decision 

to undertake such an investigation indicates that he or she is not relying on the seller's 
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representations about the property.”). 2 From the case law, the buyer’s independent investigation 

negates the fraud element of reliance, by showing an absence of reliance.  Assuming it is an 

affirmative defense, the elements of the defense are as follows: 

1. Plaintiff made an independent investigation of the subject matter of the transaction; 

2. Defendant did not interfere with plaintiff’s investigation. 

 
8. Undisputed Material Facts. 

NRCP 56(c) provides that “Motions for summary judgment and responses thereto shall 

include a concise statement setting forth each fact material to the disposition of the motion which 

the party claims is or is not genuinely in issue, citing the particular portions of any pleading, 

affidavit, deposition, interrogatory, answer, admission, or other evidence upon which the party 

relies.”  The following facts are undisputed, based on the Yount’s deposition testimony.  The 

following evidence is set forth in the concurrently filed DECLARATION OF COUNSEL AND 

VOLUME OF EVIDENCE (hereinafter called “MVE” meaning “Marriner’s Volume of 

Evidence.”) 3   

                                                 
2 “Many courts have held that where false and fraudulent representations are made concerning the 
subject-matter of a contract, but the person to whom they are made, before closing the contract 
inspects and examines the subject of the contract, or conducts an independent investigation into 
the matters covered by the representations, which is sufficient to inform him of the truth, and 
which is not interfered with or rendered nugatory by any act of any other party, it is presumed that 
he places his reliance on the information acquired by such investigation and on his own judgment 
based on such facts, and not on the representations made to him, and therefore he cannot have 
relief because his bargain proves unsatisfactory to him.” Bartlett v. Schmidt, 33 SW 3d 35, 38 
(Tex. App. 2000), supra. 
3 MVE Exhibit “1” (also called MVE 1) contains excerpts from Yount’s deposition testimony in 
an easily readable format.  MVE Exh. “2” are the actual pages of the deposition transcript from 
which these excerpts were copied.    MVE Exh. “3” through “14” (MVE 3 – 14) are various 
exhibits to Yount’s deposition that are mentioned in the included excerpts of his deposition. 
Finally, MVE Exh. “15” through “18” are exhibits to other parties’ depositions taken in this 
lawsuit that are mentioned in the included  excerpts  from Yount’s  deposition.  Hereinafter, each 
reference to evidence will refer to either the pages/line numbers of the deposition transcript 
(MVE Exh. “2”), or in the case of voluminous references (and for easier reading), to the excerpts 
of the deposition testimony copied and underlined in MVE Exh. “1” with references to the page 
numbers displayed at the bottom of MVE Exh. “1”.  This approach eliminates some of the 
mechanical burden of correlating page/line references to the text in a transcript.  However, the 
page and line number are retained in the excerpts. 
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A. Prior to investment, Yount conducted an independent investigation of the project 

with his CPA, Ken Tratner.  (Yount Deposition Excerpts, MVE Exh. “1” at pages 4-

17; Yount Deposition Exhibits 51, 53, 54, 56, 57, 58, 59, 60, 61, 62 (MVE Exhibits 

“3” through “14”) [Depo Exhibit 56 (MVE 6) is an email from Yount to his CPA on 

7/26/2015 seeking the CPA’s involvement and attaching Yount’s notes and project 

documents; Depo Exhibit 57 (MVE 7) “Cal Neva Lodge Investment Notes” are notes 

Yount sent to his CPA with project information; Depo Exhibit 59 (MVE 9) is Yount 

advising Radovan that he sent everything to his CPA a few days earlier and will be in 

touch soon; Depo Exhibit 60 (MVE 10) is Yount telling Marriner on 8/3/2015 that he 

is dealing directly (getting his information directly from) Radovan and that Yount’s 

CPA will be asking Radovan questions directly; Depo Exhibit 61 (MVE 11) includes 

an email from Yount’s CPA Ken Tratner to Radovan on 8/4/2015 following up their 

conversation and asking for more documents to review, including  updated 

Assumptions and Summary, 10 year Pro-Forma P&L, Investor Returns and Total 

Project Budget schedules based on the current status of the project, the email string  

also states that the CPA  is reviewing the investment proposal; Depo Exhibit 62 (MVE 

12) is Yount reminding Radovan on 8/8/2015 to answer the CPA’s questions and send 

his CPA the requested documents; Depo Exhibit 63 (MVE 13) is an email on 

8/10/2015 by Radovan’s colleague Pete Dordick to Yount an dhis CPA, sending 

requested financial documents; Depo Exhibit 72 (MVE 14) is an email by Radovan to 

Yount on 10/10/2015 answering Yount’s question that day regarding the scheduled 

opening, in which Radovan stated “Looking Good. Soft opening in Spring with Grand 

Opening on Father’s Day weekend.”) 

B. As part of his independent investigation, Yount synthesized material he received 

regarding the project and shared it with his CPA, Ken Tratner.  (Yount 

Deposition Excerpts, MVE Exh. “1” at pages 11, 12, 18; Yount Deposition Exhibits 

56 and 57 (MVE Exhibits “6” and “7”) [Depo Exhibit 56 (MVE 6) is the email from 

Yount to his CPA on 7/26/2015 seeking the CPA’s involvement and attaching Yount’s 

notes and project documents; Depo Exhibit 57 (MVE 7) “Cal Neva Lodge Investment 
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Notes” are notes Yount sent to his CPA with project information.)  

C. Prior to investment, Yount asked numerous questions of Robert Radovan by 

email and telephone, including incisive question about budgets, vacancy rates, 

capital requirements, construction cost overruns, project vision, and other 

financial matters.  (Yount Deposition Excerpts, MVE Exh. “1” at pages 8-20; Yount 

Deposition Exhibits 51 (MVE 3) [occupancy rates], 58 (MVE 8) [debt structure]; 

Emails between Yount and Radovan, MVE Exh. 19.)  

D. Prior to investment, Yount contacted the project architect, Peter Grove (who 

happened to be Yount’s own architect), to obtain his advice and impressions 

about the project. (Yount Deposition Excerpts, MVE Exh. “1” at pages 8-20; Yount 

Deposition Exhibit 56 (MVE 6) [describes contact with architect].) 

E. In his deposition, Yount could not identify any question, request for information 

or other follow-up information that was not provided to Yount or to his CPA. 

(Yount Deposition Excerpts, MVE Exh. “1” at pages 13 and 14.) 

F. No one interfered in Yount’s or his CPA’s investigation. (See evidence cited 

above.) 

G. Yount’s CPA reviewed the project information with Yount and advised him that 

it was a reasonable investment.  (Yount Deposition Excerpts, MVE Exh. “1” at page 

19 [Yount Depo Transcript MVE 2, Page 219, Lines 2-15].) 

H. Prior to investment, Yount learned that the project opening would be delayed to 

a soft opening in Spring, 2016, with a grand opening on Father's Day weekend 

2016. (Yount Deposition Excerpts, MVE Exh. “1” at pages 14-15 [Yount Depo 

Transcript MVE 2, Page 169, Lines 16, to Page 170, Line 3], and Depo Exhibit 72 

(MVE14).) 

I. Prior to investment, Yount learned that the project was over budget.  (Yount 

Deposition Excerpts, MVE Exh. “1” at pages 7, 8, 9, 12 [Yount Depo Transcript MVE 

2, Page 136, Lines 11-14; Page 138, Line 22 to Page 139, Line 17; Page 149, Lines 

11-25 [10 million dollars over budget], and Depo Exhibit 56 and 57 (MVE 6 and 7).) 
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J. Yount is unaware of any financial improprieties in the project.  Yount Deposition 

Excerpts, MVE Exh. “1” at page 3 [Yount Depo Transcript MVE 2, Page 113, Line 15 

to Page 114, Line 2].) 

K. On July 22, 2015, Marriner provided Yount the July 2015 Monthly Status Report 

created by Criswell Radovan. (Yount Deposition Excerpts, MVE Exh. “1” at page 

10; Depo Exhibit 26 (MVE 16); Depo Exhibit 54 (MVE 5). 

L. Thereafter, from August 3, 2015, until the date of his investment on October 13, 

2015, Yount did not request any further information from Marriner. (Yount 

Deposition Excerpts, MVE Exh. “1” at page 16, 18 [Yount Depo Transcript MVE 2, 

Page 205, Line 24 to Page 206, Line 15; and Page 215, Line 24 to Page 216, Line 4]; 

Depo Exhibit 60 (MVE 10).) 

M. On August 3, 2015, in response to Marriner asking Yount if he had any further 

questions, Yount advised Marriner that he was getting his information directly 

from Robert Radovan and that his CPA, Ken Tratner, would be getting more 

information directly from Radovan.  (Yount Deposition Excerpts, MVE Exh. “1” at 

page 13, 16 [Yount Depo Transcript MVE 2, Page 155, Line 6 to Page 156, Line 2; 

Page 205, Line 24 to Page 206, Line 15];  Depo Exhibit 60 (MVE 10).) 

N. Mariner did not handle the receipt or delivery of Yount’s investment documents 

or Yount’s money.  (Yount Deposition Excerpts, MVE Exh. “1” at page 18 [Yount 

Depo Transcript MVE 2, Page 215, Lines 5-23].)  

O. Yount confirmed that he read, understood, and agreed to the provisions in the 

Private Placement Memorandum (“PPM”), quoted at length below.  (Yount 

Deposition Excerpts, MVE Exh. “1” at page 20 [Yount Depo Transcript MVE 2, Page 

221, Line 14 to Page 222, Line 21]; and Depo Exhibit 1 (MVE 18).) 

P. Yount contends that he did not purchase a membership interest and is not an 

investor in the project.  (Yount Deposition Excerpts, MVE Exh. “1” at page 1 [Yount 

Depo Transcript MVE 2, Page 25, Line 11 to Page 26, Line 21].) 
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DISCUSSION 

9. Plaintiff lacks standing to maintain his Seventh Claim for Relief under NRS 90.570. 

Yount testified that he did not purchase the security because the offering was sold out and he 

refused to accept assignment of the membership interest previously issued to Criswell Radovan.  

Yount also testified that he does not own an interest in the company. Yount Deposition at 25:11-

26:21.  Therefore, Yount did not purchase the security and, accordingly, has no standing to make a 

claim under NRS 90.570. He is not a purchaser. Summary judgment is, therefore, warranted. 
 

10. Plaintiff’s Third Claim for Relief for Common-Law Fraud is Barred by his 
Independent Investigation Conducted with the Advice and Counsel of his CPA and 
Architect. 

The foregoing undisputed facts are sufficient for a trier of fact to determine that based on his 

independent investigation, Yount did not rely on Marriner, and no alleged acts or omissions by 

Marriner caused harm to Yount.  The evidence cited above regarding Yount’s independent 

investigation and the absence of reliance on Marriner shift the burden of production to Yount to 

establish each element of his claim for fraud against Marriner by clear and convincing evidence. 
 

11. The Terms and Conditions of PPM and the Subscription Agreement, which Yount 
read, understood, signed and agreed to, disclaim reliance. 

SUBSCRIPTION AGREEMENT 

Acknowledgment by Buyer: 

“(f) The Purchaser believes, by reason of the Purchaser’s business or financial 
experience, that the Purchaser is capable of evaluating the merits and risks of this 
investment and of protecting the Purchaser’s interest in connection with this 
investment;…” SUBSCRIPTION AGREEMENT, Page 2 (Criswell Depo Exhibit 2 (MVE 
17).) 

“(g) The Purchaser acknowledges that prior to acquiring the Founders Units, the 
Purchaser has been provided with financial and other written information about the 
Company and the terms and conditions of the offering. The Purchaser has been given the 
opportunity by the Company to obtain such information and ask such questions 
concerning the Company, the Founders Units and the Purchaser’s investment as the 
Purchaser felt necessary, and to the extent the Purchaser took such opportunity, the 
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Purchaser received satisfactory information and answers. If the Purchaser requested any 
additional information which the Company possessed or could acquire without 
unreasonable effort or expense which was necessary to verify the accuracy of the 
financial and other written information furnished to the Purchaser by the Company, such 
additional information was provided to the Purchaser and was satisfactory. In reaching 
the conclusion to acquire the Founders Units, the Purchaser has carefully evaluated the 
Purchaser’s financial resources and investment position and the risks associated with this 
investment, and the Purchaser acknowledges that the Purchaser is able to bear the 
economic risks of this investment. The Purchaser further acknowledges that the 
Purchaser’s financial condition is such that the Purchaser is not under any present 
necessity or constraint to dispose of the Founders Units to satisfy any existing or 
contemplated debt or undertaking;…” SUBSCRIPTION AGREEMENT, Page 2 (Criswell 
Depo Exhibit 2 (MVE 17).) 

*** 

“(k) The Purchaser has thoroughly read the Memorandum and all documents attached 
thereto, and understands the contents of such documents. The Purchaser is familiar with 
the Company’s business objectives and financial arrangements in connection therewith 
and believes the Founders Units that the Purchaser is purchasing are the kind of securities 
that the Purchaser wishes to hold for investment and that the nature and purchase price of 
the Founders Units are consistent with the Purchaser’s investment program. No 
representations or warranties have been made to the Purchaser regarding this investment 
contrary to those contained in the Memorandum and attached documents, and the 
Purchaser agrees to inform the Company if the Purchaser learns that any statements made 
to the Purchaser in connection with the Purchaser’s investment in the Company are 
untrue. The information set forth herein is true and correct;…” SUBSCRIPTION 
AGREEMENT, Page 3 (Criswell Depo Exhibit 2 (MVE 17).) 

*** 
“(m) The Purchaser has such knowledge and experience in financial and business matters 
and in investments to be capable of evaluating the merits and risks of the investment in 
the Founders Units.” SUBSCRIPTION AGREEMENT, Page 3 (Criswell Depo Exhibit 2 
(MVE 17).) 

“In addition, the Purchaser: 

*** 

(2) Understands that the Company shall have the right to accept or reject this subscription 
in whole or in part in its sole and absolute discretion; 

*** 

(5) Acknowledges that to extent desired the Purchaser has consulted with the Purchaser’s 
financial, business and tax advisers before executing this Subscription Agreement;    

SUBSCRIPTION AGREEMENT, Page 3 (Criswell Depo Exhibit 2 (MVE 17).) 
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PRIVATE PLACEMENT MEORANDUM 

RISK FACTORS 

THE PURCHASE OF UNITS INVOLVES CERTAIN RISKS, INCLUDING, 
BUT NOT LIMITED TO, THE RISKS SUMMARIZED BELOW. POTENTIAL 
INVESTORS SHOULD CAREFULLY READ AND UNDERSTAND THIS 
OFFERING AND THE RISKS INVOLVED BEFORE SUBSCRIBING. 
 
Business Risks 
 
*** 
 

Insufficient Funding; Dilution. If the Company is unable to raise sufficient 
financing and/or equity funding to complete the purchase and redevelopment of the 
Property, implementation of its Business Plan will be delayed and will greatly reduce the 
Company's possibility of success. Such implementation also may be delayed or 
impeded by budgetary and cost overruns which may require additional capital. Such 
additional funds may come from available financing but the source' of such funds may 
also be the sale of additional Units to additional investors. The purchase price of such 
additional Units and the rights, preferences and privileges of such Units, could be more 
favorable and superior to the Units purchased by investors in this Offering and will dilute 
the Percentage interests of the investors in this Offering. The Company also will require 
additional financing to build the condos contemplated in the Business Plan, and a 
construction lender may require pre-sales or a contribution of additional equity as a 
condition of such financing. Funding for the condos has not been arranged or priced and 
may not be sought until the redevelopment of the Property has been completed. It is 
unknown whether such construction financing when needed will be available at 
commercially reasonable rates. If the Company is unable to fully implement its Business 
Plan due to insufficient funding, the Preferred Return may not be paid, the condos subject 
to option may not be built, and the initial investment amount may be lost. 
 

PRIVATE PLACEMENT MEMORANDUM, Page 9 (“Risk Factors”) (Criswell Depo 
Exhibit 1 (MVE 18).)  

 
 

12. There is no proximate cause (legal cause) connecting any alleged acts or omissions of 
Marriner with Yount’s alleged damages which he claims arise from the allegedly 
improper delivery of his money by the escrow agent (Bruce Coleman) and the 
resulting alleged conversion of his money by Criswell-Radovan. 

As the saying goes, Yount throws a lot of assorted allegations against the wall to see what will 

stick.  In light of his motion for summary judgment filed June 27, 2017, it is now clear that Yount 

seeks damages which arise from the allegedly improper delivery of his $1,000,000 by the escrow 
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agent (Bruce Coleman) to Criswell-Radovan and the resulting alleged conversion of his money by 

Criswell-Radovan.  These serious charges, if true, did not legally result from Marriner’s alleged 

acts or omissions.  It is not foreseeable that an attorney acting as escrow agent would (if the 

allegation is true) improperly distribute an investor’s funds without proper written authorizations, 

amended as may be necessary to reflect any changes in the terms of the investment. No one in 

Marriner’s position could have reasonably foreseen that the funds wired by Yount would be 

distributed in the manner alleged without written authorization by Yount.  Yount testified that 

Marriner did not handle his money or his investment documents.  There is no proximate cause 

(legal cause) between Marriner and the alleged mechanism of Yount’s damage.  The mechanism 

of his alleged damage was not with Marriner’s control, and is an intervening or superseding cause 

of Yount’s alleged damages.  
 

13. The Foregoing Facts and Supporting Evidence in the Separate Volume of Evidence 
Shift the Burden of Production on this Motion to Yount.  

See,  Wood v. Safeway, Inc., 121 Nev. 724, 121 P.3d 1026 (2005), supra, and Cuzze v. 

University and Community College System of Nevada, 123 Nev. 598, 602-603, 172 P.3d 131, 134 

(2007), supra.  

14. The Separate Claim for Relief for Punitive Damages is Improper. 

A claim for punitive damages is not a separate claim for relief.  See, e.g., Shoen v. 

Amerco, Inc., 111 Nev. 735, 896 P.2d 469 (1995), supra. 

15. Punitive Damages are not Supported by Clear and Convincing Evidence of Fraud.  

Yount cannot establish reliance or causation vis-à-vis Marriner.  Yount based his 

investment decision on information he gathered from Robert Radovan, and the advice and counsel 

he received from his own CPA, Ken Tratner, and the impressions of the project architect, Peter 

Grove, who by coincidence is Yount’s own architect. Yount cannot establish his reliance on 

anything Marriner said by clear and convincing evidence.  Using the definition quoted above, 

given his independent investigation and his direct communications with Robert Radovan, Yount 

cannot “establish[] every factual element to be highly probable.” Fergason, 364 P. 3d at 596. 
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16. Conclusion.  

The deposition testimony and exhibits contained in the separate Volume of Evidence establish 

Yount’s independent investigation and, consequently, the lack of any reliance by Yount on 

Marriner’s statements. The independent investigation is a total defense to Yount’s common law 

fraud claim against Marriner (Third Claim for Relief). Moreover, based on his own testimony, 

Yount is not a purchaser of a security and, therefore, has no standing to pursue a private claim 

under NRS 90.570 (Seventh Claim for Releif).  Moreover, there is no proximate cause connecting 

the alleged acts or omission of Marriner to the actual mechanism by which Yount claims his 

money was taken and converted by others. The foregoing facts and evidence shift the burden of 

production on this motion to Yount to present evidence that establishes each element of his claims 

against Marriner by clear and convincing evidence and which rebuts the defense of independent 

investigation. If clear and convincing evidence is lacking on just one element of any claim, all 

other facts with respect to the claim are rendered immaterial, and summary judgment must be 

granted with respect to the claim.   Marriner respectfully requests that the court enter a summary 

judgment in Marriner’s favor on all claims against Marriner. 

Finally, Marriner joins in the motions for summary judgment and/or partial summary 

judgment which may be asserted by the other defendants, to the extent they relate to the three 

claims for relief jointly asserted against Marriner and others. 

Affirmation: The undersigned hereby affirms that the foregoing document does not 

contain the social security number of any person. 
 
Dated:  June 28, 2017. 
 
INCLINE LAW GROUP, LLP 

 
By: __s/Andrew N. Wolf__________ 

ANDREW N. WOLF  
Nevada State Bar No. 4424 
Attorneys for Defendants DAVID MARRINER  
and MARRINER REAL  ESTATE, LLC 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), I certify that I am an employee of Incline Law Group, LLP, and 

that on this day, I caused to be served, a true and correct copy of: 

DEFENDANTS DAVID MARRINER and MARRINER REAL  
ESTATE, LLC’S MOTION FOR SUMMARY JUDGMENT, OR, IN THE 

ALTERNATIVE, PARTIAL SUMMARY JUDGMENT 
 
UPON: 
 
 
 
  Richard G. Campbell, Jr.  
  DOWNEY BRAND LLC 
  100 West Liberty, Suite 900 
  Reno, NV  89501 
  Telephone: 775-329-5900 
  Facsimile:  775-997-7417 
 

Attorney for Plaintiff George  
Stuart Yount, Individually and in his 
capacity as Owner of George Stuart 
Yount IRA 

 
Martin A. Little 
HOWARD & HOWARD ATTORNEYS PLLC 
3800 Howard Hughes Parkway, Suite 1000 
Las Vegas, NV  86169 
Telephone: 702-257-1483 
Facsimile:  702-567-1568 
 

Attorney for Defendants Criswell 
Radovan, LLC, CR CAL NEVA LLC, 
Robert Radovan, William Criswell, Cal 
Neva Lodge, LLC, Powell, Coleman and 
ARNOLD, LLP 

 
 
VIA: Washoe County Eflex e-filing system: A true and correct copy of the foregoing 
document(s) was (were) electronically served via the court's electronic filing system to the above 
named attorneys associated with this case. If the any of the above named attorneys (and all of 
their listed co-counsel within the same firm) are not registered with the court's e-filing system, 
then a true and correct paper copy of the above-named document(s) was(were) served on the 
attorney via U.S.P.S. first class mail with first-class postage prepaid, to the attorney’s address 
listed above, on this date. 
 
 Date: June 28, 2017.   ___/s/ Crystal Lyle_______ 
      Crystal Lyle  
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