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 1  
PLAINTIFF’S TRIAL STATEMENT 

 

 

CODE 4220 
THE LAW OFFICE OF RICHARD G.  
CAMPBELL, JR. INC. 
RICHARD G. CAMPBELL, JR. (Bar No. 1832) 
200 S. Virginia Street, 8th Floor  
Reno, NV  89501 
Telephone: (775) 686-2446 
Facsimile: (775) 686-2401 
rcampbell@rgclawoffice.com 

Attorneys for Plaintiff 
 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

THE STATE OF NEVADA IN AND FOR THE 

COUNTY OF WASHOE 
 

GEORGE STUART YOUNT, Individually 
and in his Capacity as Owner of GEORGE 
STUART YOUNT IRA, 

Plaintiff, 

v. 

CRISWELL RADOVAN, LLC, a Nevada 
limited liability company; CR Cal Neva, 
LLC, a Nevada limited liability company; 
ROBERT RADOVAN; WILLIAM 
CRISWELL; CAL NEVA LODGE, LLC, a 
Nevada limited liability company; 
POWELL, COLEMAN and ARNOLD 
LLP; DAVID MARRINER; MARRINER 
REAL ESTATE, LLC, a Nevada limited 
liability company; NEW CAL-NEVA 
LODGE, LLC, a Nevada limited liability 
company;  and DOES 1-10, 

Defendants. 

CASE NO.  CV16-00767 

DEPT. NO.  B7 

 

PLAINTIFF’S TRIAL STATEMENT 

Plaintiff GEORGE STUART YOUNT (“Mr. Yount”), by and through his undersigned 

counsel, The Law Office of Richard G. Campbell, Jr. Inc., hereby files his Trial Statement.  

A.   STATEMENT OF FACTS SUPPORTING PLAINTIFF’S CLAIMS OR DEFENSES 

1.    Mr. Yount signed the Subscription Agreement required under the Private Placement 
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 2  
PLAINTIFF’S TRIAL STATEMENT 

 

Memorandum (“PPM”) to make an investment into the Cal Neva Lodge, and Robert Radovan 

signed the Acceptance of Subscription. The subscription agreement documents were the only 

documents sent to Mr. Yount to validate his investment of $1 million. 

2.   Powell Coleman and Arnold was the Escrow Agent to receive funds under the 

Subscription Agreement and received a wire transfer from Mr. Yount’s Trust Company handling 

his IRA for $1 million into its client trust account.  

3.   The Escrow Instructions attached to the Subscription Agreement were the only 

written Escrow Instructions provided to Mr. Coleman and he did not receive any other written 

documents authorizing him to release Mr. Yount’s $1 million to Criswell and Radovan. 

4.   Mr. Coleman transferred Mr. Yount’s $1 million to Criswell and Radovan because 

his clients told him to do so. 

5.   Mr. Radovan never told Mr. Yount that he was purchasing one of the Criswell 

Radovan shares in the Cal Neva instead of purchasing a share under the remaining $1.5 million of 

the PPM.   

6.   Mr. Marriner never told Mr. Yount that Les Busick had invested $1.5 million under 

the PPM and that closed out any further investments under the PPM. 

7.   Mr. Marriner knew that Mr. Radovan intended to sell a CR share to Mr. Yount 

because no more money could be raised under the PPM and Mr. Marriner never told Mr. Yount of 

this intended transaction.  

8.   The Operating Agreement governing the Members of the Cal Neva Lodge, LLC 

required that before a Member could sell a share there had to be a vote with written confirmation 

that 67% the other members approved the Transfer. 

9.   Mr. Coleman knew that the Operating Agreement required a vote with written 

approval from the other members before they could transfer their share to Mr. Yount and told his 

clients Criswell and Radovan of this requirement, yet without receiving a copy of such written 

approval of the other members, transferred Mr. Yount’s $1 million to Criswell Radovan.  

10.   Mr. Radovan, Mr. Criswell and Mr. Coleman attempted to paper the sale of a 

Criswell Radovan share to Mr. Yount by sending him documents evidencing such a sale and 
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backdating the member approval of the transfer to be effective October 13, 2015, claiming that Mr. 

Yount erroneously executed a Subscription Agreement.  

11.   Mr. Yount refused to sign such documents and there has never been a vote of the 

Members of the Cal Neva Lodge, LLC approving the transfer of the Criswell Radovan share to Mr. 

Yount.  

12.   Mr. Yount was told in July 2015 that the project had incurred $5 million in change 

orders and that Mr. Radovan was seeking $15 million to refinance the Mezzanine Loan. 

13.   By September of 2015 the project had incurred over $9 million in change orders and 

Mr. Yount was never told of this increased amount prior to tendering his $1million. 

14.    Mr. Marriner was aware of the increased amount of change orders prior to Mr. 

Yount tendering his money and never told Mr. Yount of this increased number. 

15.   In July of 2015 Mr. Radovan was also seeking to refinance the entirety of the debt 

on the project and by the latest in September of 2015 was attempting to secure an additional $21 

million in debt for the project. 

16.   Without a refinance of the project adding $21 million in debt the project would not 

move forward. 

17.   Mr. Yount was never informed, by either Mr. Radovan or Mr. Marriner, that the 

project would not move forward unless it was refinanced with an additional $21 million in debt. 

B.   STATEMENT OF ISSUES OF LAW WITH MEMORANDUM OF AUTHORITY 

1.   Did William Criswell, Robert Radovan, CR Cal Neva Lodge and Criswell Radovan 

LLC, breach the subscription agreement signed by Mr. Yount and accepted by Mr. Radovan? 

        Mr. Yount entered into a contract with Cal Neva Lodge LLC to purchase a share in the LLC 

under the terms of the PPM.  Mr. Radovan, signing on behalf of CR Cal Neva Lodge who was the 

manager of the entity, is a party to that contract.  By failing to follow the Subscription Agreement 

that Mr. Yount entered into and giving him a share under that Subscription Agreement CR violated 

the terms of the Subscription Agreement. 

2.   Did Powell Coleman and Arnold breach it duties owed to Mr. Yount as attorneys 

and escrow agents?   
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Powell Coleman and Arnold was the designated Escrow Agent to collect funds under the 

PPM.  Mr. Yount was directed to wire transfer those funds to the Powell Coleman trust account, 

fully expecting that the money would then be transferred to the bank account of Cal Neva Lodge 

LLC.  As an escrow holder and as the attorney for the Cal Neva Lodge LLC, Powell Coleman had 

a fiduciary duty to Mr. Yount to properly hold his money in escrow and then release it properly 

with specific directions on how to handle the money.1  

A fiduciary relationship exists when one has the right to expect trust and confidence in the 

integrity and fidelity of another.  Powers v. United Services Automobile Association, 114 Nev. 690, 

979 P.2d 1286 (1999).  In Robertson v. ADJ Partnership, Ltd, 204 S.W. 3d 484 (Tex 2006) the 

court held that an attorney acting as an escrow agent had a fiduciary duty both as the attorney and 

as an escrow.  As stated above, Powell Coleman was the designated Escrow Agent for the PPM 

and Mr. Yount’s funds were deposited into their client trust account. Texas Disciplinary Rules of 

Professional Conduct 1.14 (b) requires that funds in a trust account shall promptly be delivered to 

a client or third party that the client or third party is “entitled to receive” ( Emphasis added).  Nevada 

Rule of Professional Conduct 1.15 (d) has an identical requirement that funds should only be 

released to a firm’s clients that they are entitled to receive.  Even assuming Mr. Yount had agreed 

to buy a CR share, until the Members of the Cal Neva Lodge approved the transfer and sale of the 

share to Mr. Yount, Radovan and Criswell were not entitled to receive those funds. In addition, if 

Powell Coleman believed that Mr. Yount’s money was received into the firm’s trust account as part 

of a sale between CR and Mr. Yount and not part of the PPM, Mr. Coleman had a duty to insure 

that  there was in fact such an agreement between Mr. Yount and CR before he released Mr. Yount’s 

money. 

 Mr. Coleman has also acknowledged that he was acting as the attorney for the Cal Neva 

Lodge LLC which meant he was also representing its Members.  Under either scenario of Mr. 

Yount purchasing under the PPM or purchasing a Criswell Radovan share of the PPM, Mr. Yount 

would have been a member of the LLC and thus owed a fiduciary duty from Powell Coleman.  

                                                
1 Despite the NRS Chapter 645A that it is unlawful to engage in the business of acting as an escrow agent in Nevada 
without a license, Powell Coleman never obtained such license.    
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There is no question that Powell Coleman breached that duty.  Mr. Coleman had given specific 

instructions to his client Criswell and Radovan that they needed a vote of the members of the LLC 

before the transaction could be consummated.  Releasing Mr. Yount’s money to Criswell and 

Radovan without written proof that the members had voted to approve the transfer was a 

monumental breach of Mr. Coleman’s duty both as an Escrow Agent and as counsel for Cal Neva 

Lodge LLC and its members. 

3.   Were William Criswell, Robert Radovan, CR Cal Neva, Criswell Radovan, LLC, 

David Marriner, and Marriner Real Estate, LLC guilty of fraud and misrepresentation against Mr. 

Yount?   

In Nevada the elements of a fraud claim are (1) a false representation, (2) made with 

knowledge or belief that it is false or without sufficient basis or information, (3) intent to induce 

reliance and (4) damage resulting from the reliance.  Collins v. Burns 103 Nev. 394, 397, 741 P.2d 

819,821 (1987).  A material omission of fact or suppression of a material fact which a party is 

bound to disclose is equivalent to a false representation, Nelson v. Herr 123 Nev. 217, 163 P.3d. 

420 (2007).   

In the instant case, Plaintiff has a plethora of grounds for his fraud claim based on material 

misrepresentations and material omissions, most of which Defendants have already admitted. 

a.   Mr. Yount was never told that he could not legally invest under the PPM and instead 

was purchasing one of the CR shares.  Had Mr. Yount been so informed he would not have invested.    

b.    Mr. Yount was never told that the Hall loan was out of balance and that if equity 

was not put into the LLC that Hall would quit funding.   

c.   Mr. Yount was told by Mr. Radovan that the project was not going to open in 

December 2015 because he was afraid that a continued drought and lack of snow would impact 

revenues.   

d.   Mr. Yount was never told that Radovan was seeking a total refinance of both the 

Hall and Ladera loans and needed an additional $20 million to finish the project and without a 

refinance the project could not go forward.    Mr. Yount would not have invested in the project if 

that fact had been disclosed to him. 
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These important facts were not disclosed to Mr. Yount by either Mr. Criswell, Mr. Radovan 

or Mr. Marriner to insure that Mr. Yount would make his investment into the project and send his 

$1 million to Powell Coleman who would in turn send the money to Criswell and Radovan.  

4.   Was Defendant Powell, Coleman and Young LLP negligent when it released Mr. 

Yount’s $1 million from its trust account and sent the money to its client Criswell and Radovan?  

In addition to the clear breach of duty by Powell Coleman, Mr. Coleman’s actions in 

releasing Mr. Yount’s money to his client, Criswell Radovan, constituted negligence.  The elements 

of a cause of action for negligence are:  

1.   Defendant owed a duty to Plaintiff; 

2.   Defendant breached that duty; 

3.   The breach was the legal cause of Plaintiff’s injuries; and, 

4.   Plaintiff suffered damages. 

Scialabba v. Brandise Construction Company, 112 Nev. 965, 921 P.2d 928 (1996). 

As set forth above, Powell Coleman had a duty to Plaintiff as an escrow holder for Mr. 

Yount’s $1 million and as the attorney for Cal Neva Lodge LLC.  Powell Coleman breached that 

duty when they released Mr. Yount’s $1 million without specific authorization to do so in that Mr. 

Coleman knew that a sale of a Criswell Radovan share to a third party first required a vote of the 

members of the Cal Neva Lodge LLC and yet he released Mr. Yount’s money to his clients Criswell 

and Radovan without any proof in writing that there was such a vote approving the transfer.  As 

such Mr. Yount was damaged in that he has not been given his money back.  There are no genuine 

issues of material fact related to this claim, Mr. Coleman clearly knew that a member vote and 

approval was necessary for a transfer of a member share and released the money without any proof 

of such approval being obtained.  

5.   Are CR Cal Neva, LLC, William Criswell, Robert Radovan, Criswell Radovan, 

LLC; guilty of conversion for taking and keeping Mr. Yount’s $1 million? 

Under Nevada law the elements for the claim of conversion are;  

a.   Distinct and intentional act of dominion by one which is wrongfully exerted over 

the property of another; 
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b.   An act committed in denial of, or inconsistent with the rightful owner’s use and 

enjoyment of the property; 

c.   An act committed in derogation, exclusion, or defiance of the owner’ rights or title 

to the property; and, 

d.   Causation and damages. 

M.C. Multi-Family Development, L.L.C. v. Crestdale Associates, Ltd., 124 Nev. 901, 193 

P.3d 536, (2008). 

In the instant case, Defendants CR Cal Neva, Criswell Radovan LLC and Mr. Criswell and 

Radovan, intentionally took Mr. Yount’s $1 million and converted it to their own use.  Mr. Yount 

never agreed to purchase one of the CR shares and Defendants have not produced one scintilla of 

evidence that Mr. Yount agreed to such a purchase.  Mr. Radovan acknowledged that he did not 

even tell Mr. Yount that he was selling him a CR share instead of purchasing a share under the 

PPM.  Even assuming arguendo that Mr. Yount and Mr. Radovan had agreed to having Criswell 

Radovan sell one of its $1 million shares to Mr. Yount, without the Member consent as required 

under the Operating Agreement, that transaction could not be consummated. Taking Mr. Yount’s 

money and converting to their own use without paying Mr. Yount back, without question fulfills 

the factual elements necessary to substantiate a claim for conversion.  There are simply no material 

issues of fact as to whether the shareholder ever approved the transfer and whether Mr. Yount’s 

money has been returned to him, and as such summary judgment on this cause of action should be 

granted by the Court. 

6.   Were the actions of Defendants egregious enough to justify an award of Punitive 

Damages? 

 Under NRS Chapter 42 punitive damages are available to a plaintiff in an action that does 

not arise under a contract where at trial the clear and convincing evidence shows that the defendant 

has been guilty of fraud or malice, express of implied.  In the instant case the egregious nature of 

the intentional deception, misinformation and non-disclosure of material facts, all intended to make 

sure that Mr. Yount would make his investment rise to the level of actions that should serve as 

punitive damages to punish the Defendants. 
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7.   Did the actions of the Defendants William Criswell, Robert Radovan, CR Cal Neva 

Lodge LLC, Criswell Radovan LLC, David Marriner and Marriner Real Estate constitute Securities 

Fraud under NRS 90.570 in the Offer, Sale and Purchase of a Security?   

NRS 90.660 provides that a person who offers or sells a security in violation of certain 

provisions of NRS Chapter 90 is liable to a person purchasing the security.  The relevant provisions 

that apply to Mr. Yount’s claim against Marriner are NRS 90.310 and NRS 90.570.  NRS 90.310 

makes it unlawful for either a broker dealer or a sales representative to transact business in Nevada 

unless they are licensed or exempt.  NRS 90.570 provides that in connection with the offer to sell 

a security a person shall not  

1.   Employ any device, scheme or artifice to defraud 

2.   Make an untrue statement of material fact or omit to state a material fact necessary in 

order to make the statements not misleading in light of the circumstance under which 

they are made, or 

3.   Engage in an act, practice or course of conduct which operates as a fraud or deceit upon 

a person. 

Radovan and Marriner made multiple statements to Mr. Yount that were untrue and omitted 

numerous material facts all of which were fraudulent and specifically intended to induce him to 

tender his $1 million.  Had these facts had been disclosed to Mr. Yount he would not have agreed 

to have tendered his $1 million.  

The basis for a fraud claim can be either active misrepresentations or material omissions.  

Intentional misrepresentation is established by three factors, (1) a false representation that is made 

with either knowledge or belief that it is false or without sufficient foundation, (2) an intent to 

induce another’s reliance, and (3) damage that results from this reliance.  With respect to the false 

representation element, the suppression of a material fact which a party is in good faith bound to 

disclose is equivalent to a false representation. Nelson v. Heer, 123 Nev. 217, 163 P.3d 420 (2007).  

In the instant case, Plaintiff has a plethora of grounds for his fraud claim based on material 

misrepresentations and material omissions, most of which Defendants have already admitted. 

a.   Mr. Yount was never told that he could not legally invest under the PPM and instead 
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was purchasing one of the CR shares.  Had Mr. Yount been so informed he would not have invested.    

b.   Mr. Yount was never told that the Hall loan was out of balance and that if equity 

was not put into the LLC that Hall would quit funding.   

c.   Mr. Yount was told by Mr. Radovan that the project was not going to open in 

December 2015 because he was afraid that a continued drought and lack of snow would impact 

revenues.  

d.   Mr. Yount was never told that Radovan was seeking a total refinance of both the 

Hall and Ladera loans and needed an additional $20 million to finish the project and without a 

refinance the project could not go forward.  Mr. Yount would not have invested in the project if 

that fact had been disclosed to him.   

 These important facts were not disclosed to Mr. Yount by either Mr. Criswell Mr. Radovan 

or Mr. Marriner to insure that Mr. Yount would make his investment into the project and send his 

$1 million to Powell Coleman who would in turn send the money to Criswell and Radovan.  

8.   Is Plaintiff entitled to attorney fees if he prevails in the instant litigation? 

The Amended and Restated Operating Agreement which governs the legal obligations 

among the members of the LLC at Section 16.9 provides “if any Member of Manger Commences 

an action against the other Members and or Manger to interpret or enforce any of the terms of this 

agreement or as the result of a breach by the other Members or Mangers of any terms hereof, the 

losing (or defaulting) Members or Mangers will pay to the prevailing Member or Manger 

reasonable costs and expenses incurred in connection with the prosecution of defense of such 

action…”  In the instant case Mr. Yount signed an agreement to become a Member of the LLC and 

Mr. Radovan as the Manger of the LLC signed an acknowledgment of that Agreement. Yet instead 

of giving Mr. Yount the share that he had bargained for Mr. Radovan instead did a bait and switch 

to Mr. Yount. 

Plaintiff’s complaint includes a claim for securities fraud under NRS Chapter 90. If 

Defendants are found guilty of securities fraud under the statute, NRS 90.660 also provides for an 

award of attorney fees and costs in addition to compensatory damages. 

/// 
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C.   NAMES AND ADDRESSES OF ALL WITNESSES 
 
1.   George Stuart Yount  

Box 308  
Crystal Bay, NV  89402 
 

2.   Robert Radovan 
1336-D Oak Street  
St Helena, CA  94574 

 
3.   William Criswell  

1336-D Oak Street 
St Helena, CA  94574 
 

4.   Bruce Coleman 
Powell, Coleman and Arnold LLP 
8-80 N Central Expressway Suite 1380 
Dallas, TX 75206 
 

5.   David Marriner  
c/o Andrew Wolf 
Incline Law Group, LLC 
264 Village Blvd, Suite 104 
Incline Village, NV 89451 

 
6.   Marriner Real Estate, LLC 

c/o Andrew Wolf 
Incline Law Group, LLC 
264 Village Blvd, Suite 104 
Incline Village, NV 89451 

 
7.   Les Busick 

Incline Village, NV 
 

8.   Brandon Cheney 
880 Northwoods Blvd 
Incline Village, NV 89451 

 
 

D.   OTHER APPROPRIATE COMMENTS, SUGGESTIONS OR INFO 

N/A 

/// 

/// 

/// 

/// 
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E.   CERTIFICATION 

Plaintiff certifies that all discovery has been completed in this matter. 

Plaintiff further certifies that, prior to filing of the Trial Statement, Plaintiff’s counsel has 

personally met and conferred in good faith with Defendants’ counsel to resolve the case by 

settlement. 
 
DATED:  August 25, 2017. 

 
       THE LAW OFFICE OF RICHARD G.  

       CAMPBELL, JR. INC. 
 
 
By: /s/ Richard G. Campbell, Jr.       
      RICHARD G. CAMPBELL, JR. 
      Attorney for Plaintiff 
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SECOND JUDICIAL DISTRICT COURT 

COUNTY OF WASHOE, STATE OF NEVADA 
 

AFFIRMATION 
Pursuant to NRS 239B.030 

 
The undersigned does hereby affirm that the preceding document, filed in this case: PLAINTIFF’S 
TRIAL STATEMENT;   

 
 Document does not contain the social security number of any person 

 
- OR - 

 
 Document contains the social security number of a person as required by: 

 
   A specific state or federal law, to wit: 
 
             
   (State specific state or federal law) 
 

- or - 
 

 For the administration of a public program 
 

- or - 
 

 For an application for a federal or state grant 
 
 
Dated:  August 25, 2017.            THE LAW OFFICE OF RICHARD G.  

       CAMPBELL, JR. INC. 

 

By:  /s/ Richard G. Campbell, Jr.  
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PROOF OF SERVICE 
 

 I am a resident of the State of Nevada, over the age of eighteen years, and not a party to 
the within action.  My business address is The Law Office of Richard G. Campbell, Jr. Inc., 200 
S. Virginia Street, 8th Floor, Reno, NV  89501.   On August 25, 2017, I served the following 
document(s): 

 
PLAINTIFF’S TRIAL STATEMENT 

 
¨ BY FAX: by transmitting via facsimile the document(s) listed above to the fax 

number(s) set forth below on this date before 5:00 p.m. 

¨ BY HAND: by personally delivering the document(s) listed above to the person(s) 
at the address(es) set forth below. 

¨ BY MAIL: by placing the document(s) listed above in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Reno, Nevada addressed 
as set forth below.  

¨ BY EMAIL: by causing the document(s) to be electronically served. 

¨ BY OVERNIGHT MAIL: by causing document(s) to be picked up by an 
overnight delivery service company for delivery to the addressee(s) on the next 
business day. 

¨ BY PERSONAL DELIVERY: by causing personal delivery by   Reno Carson 
Messenger Service  of the document(s) listed above to the person(s) at the 
address(es) set forth below. 
 

x BY E-MAIL/ELECTRONIC FILING SYSTEM: by causing the document(s) to 
be electronically served via the court’s electronic filing system to the following 
attorneys associated with this case.  
 

  
Martin A. Little 
Howard and Howard 
3800 Howard Hughes Parkway, Ste 1000 
Las Vegas, Nevada  89169 

Andrew N. Wolf  
Incline Law Group, LLC 
264 Village Blvd, Suite 104 
Incline Village, NV 89451 
 

 
 
 I declare that I am employed in the office of a member of the bar of this court at whose 
direction the service was made. 
 

Executed on August 25, 2017, at Reno, Nevada. 

       /s/ Danielle Bleecker     
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4185

STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.

____________________________  

 

)

)

)

)

)

)

)

)

)

)

Case No. CV16-00767 

Department 7 

TRANSCRIPT OF PROCEEDINGS

TRIAL VOLUME I 

August 29, 2017 

9:00 a.m.

 

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR

Computer-Aided Transcription
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APPEARANCES:

For the Plaintiff:

RICHARD G. CAMPBELL, ESQ.

Attorney at Law

100 W. Liberty

Reno, Nevada 

For the Defendant:

HOWARD & HOWARD 

By:  MARTIN LITTLE, ESQ.

3800 Howard Hughes Parkway 

Las Vegas, Nevada 

  ANDREW WOLF, ESQ.

Attorney at Law 

264 Village Blvd. 

Incline Village, Nevada 
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RENO, NEVADA, August 29, 2017, 9:00 a.m.

--oOo--

THE CLERK:  Case number CV16-00767, George Yount, 

et al. versus Criswell Radovan.  Matter set for nonjury 

trial.  Counsel, please state your appearances. 

MR. CAMPBELL:  Richard Campbell on behalf of Mr. 

Yount.  

MR. LITTLE:  Good morning, your Honor.  Martin 

Little on behalf of Mr. Criswell, Mr. Radovan, Criswell 

Radovan LLC and CR Cal Neva LLC. 

THE COURT:  Welcome.  How was your trip?  

MR. LITTLE:  It was good.  

MR. WOLF:  Andrew Wolf on behalf of David Marriner 

and Marriner Real Estate LLC. 

THE COURT:  Thank you very much.  

MR. WOLF:  Also in the courtroom is my colleague 

Jeremy Krenek behind the bar. 

THE COURT:  Welcome to everyone here.  

Mr. Campbell, first witness.  

MR. CAMPBELL:  Your Honor, I'd like to call Mr. 

Marriner as my first witness.  

MR. LITTLE:  Your Honor, just as a housekeeping 

matter, and absolutely no disrespect to Mrs. Yount, but if 
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the plaintiffs intend to call her as a witness, we would 

invoke the exclusionary rule.  If they don't intend to call 

her, I have to problem with her being here.  

THE COURT:  Mr. Campbell.  

MR. CAMPBELL:  We do not.  Do you want to invoke 

the rule throughout the trial for other witnesses?

MR. LITTLE:  Yes. 

MR. CAMPBELL:  We're not going to call her. 

THE COURT:  All right.  

(One witness sworn at this time.)  

MR. CAMPBELL:  Your Honor, before we start, are 

you okay with me questioning from the bench?  It's crowded up 

here on the lectern. 

THE COURT:  That's fine.  

MR. CAMPBELL:  Thank you.  

THE COURT:  Thank you.  Go ahead, Mr. Campbell. 

DAVID FULTON MARRINER 

called as a witness and being duly sworn did testify as 

follows:

DIRECT EXAMINATION

BY MR. CAMPBELL:

Q. Good morning, Mr. Marriner.

A. Good morning.

Q. Could you please state your full name? 
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A. David Fulton Marriner.  

Q. Where do you reside? 

A. In Incline Village.  

Q. How long have you resided there? 

A. 26 years.  

Q. What's your occupation? 

A. Real estate. 

Q. And how long have you been in the real estate 

business? 

A. 39 years.  

Q. Was that all at Lake Tahoe or somewhere else? 

A. No.  Southern California first.  

Q. As you know, we're here today on the Cal Neva 

project and the developers of that project were Mr. Radovan 

and Mr. Criswell.  When did you first meet either 

Mr. Criswell or Mr. Radovan?  

A. I met Mr. Radovan when I had the listing on a 

private residence below the Cal Neva called the Fairwinds 

Estate.  And I approached Mr. Radovan, because I thought the 

missing link at the Cal Neva was a beach access beach club, 

and through a common friend, Julie Brinkerhoff, in Newport 

Beach, a landscape company that was contracted to design the 

landscaping at Cal Neva, Julie Brinkerhoff, put me in touch 

with Robert.  
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So I called Robert up and met him at the Fairwinds 

Estate initially to just discuss, you know, having them 

consider buying or possibly allowing the owner to exchange 

their equity into the bigger Cal Neva Resort just up the 

hill.  So that was February 2014.  

Q. And, ultimately, you entered into a contract with 

the Cal Neva Lodge, is that correct?  

A. Yes.  In further discussion with Robert, I 

mentioned that my real estate company is a consulting firm 

that provides a service to landowners to help design and pull 

permits and do the sales and marketing brochures for new 

construction.  Robert mentioned that he had permission to 

build 28 luxury residences on the Nevada side, and I said 

that's exactly what my company likes to do and we've been 

doing that for 25 years in Lake Tahoe.  

And he asked me to put together a consulting 

contract, which I did, and I submitted it to him for review.  

And he mentioned, oh, by the way, Dave, you've been in Tahoe 

for 25 years, we're short $5 million in our equity raise, why 

don't you add five founding memberships to your consulting 

contract and maybe you can introduce me to some of the local 

VIP owners in the area that would help round out their Board 

of Directors or their equity.  

So I added, I just edited my contract and just put 
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five founding memberships.  But it was confusing, because my 

consulting agreement said that to manage all aspects of sales 

and marketing, that was for the 28 residences, not the 

memberships.  

Q. Let's look at that Exhibit 1 in the binder in 

front of you.  

A. Okay.  

Q. There should be two volumes there of Plaintiff's 

Exhibits.  

THE COURT:  Counsel, just for a matter of 

housekeeping, are there any objections to the exhibits that 

have been submitted to be admitted, Exhibits 1 through 213?  

MR. LITTLE:  No, your Honor.  

MR. CAMPBELL:  No, your Honor.  

MR. WOLF:  No, your Honor. 

THE COURT:  All right.  Ms. Clerk, let's admit 

Exhibits 1 through 213.  

BY MR. CAMPBELL: 

Q. Mr. Marriner, have you found Exhibit 1 yet? 

A. Sorry.  It was in the binder over here.  Yes.  

Q. So on the first page of that exhibit, Mr. 

Marriner, you'll see where it says scope of the agreement?  

A. Yes.  

Q. Do you see that?  And the document says, Marriner 
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will manage all aspects of the sales of the five founding 

memberships and 28 condominiums approved on the site plan, 

correct?  

A. Correct. 

Q. And you signed the agreement, which would be on 

the fourth page of this document?  

A. Yes.  

Q. So it appears the agreement is two-fold.  One to 

sell the condominiums, that would be as a real estate agent 

or broker?  

A. Right.  

Q. And then the sale of the five founding 

memberships, you understood that there was a private 

placement memorandum seeking to raise money for equity for 

the project?  

A. Yes.  

Q. And Marriner Real Estate is your company that 

handles real estate transactions, correct? 

A. Correct.  

Q. But you understood in this case, you were also 

acting to sell securities under a private placement 

memorandum? 

A. I met with Brandyn Criswell, who is the attorney 

for Criswell Radovan, and she mentioned that all you would be 
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doing is introducing us to prospective investors.  I would 

not be involved in any aspect of the private placement.  I 

never once went over a page in the private placement 

memorandum or represented any type of security.  

Q. So that's not what the contract says, right, Mr. 

Marriner?  It says you will manage all aspects of the sales 

of the five founding memberships, right?  

A. Yes.  And that -- 

Q. And you signed that agreement, right, Mr. 

Marriner?  

A. Yes.  

Q. Did you ever register as a licensed broker of 

securities or salesperson for sale of securities in Nevada?  

A. No.  

Q. Now, as a real estate broker, you sold a lot of 

houses up here, right, up in Lake Tahoe, right? 

A. Yes.  

Q. As a real estate broker, if someone came to you as 

a seller of their house and said, we've got mold infestation 

in this house, would you obligated as a real estate broker to 

tell the buyer of that house about that issue? 

A. The seller's disclosure statement requires that 

the sellers disclose anything related to the condition of the 

house, so, yes.  
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Q. If the seller didn't disclose that and you knew 

personally, would you feel obligated to tell the buyer?  

A. If I knew -- could you repeat the question?  

Q. If you knew personally an issue that was not in 

the seller's statement, but you knew about it, would you be 

obligated to tell the buyer about that issue? 

A. Well, the seller is obligated.  

Q. I mean -- excuse me -- the buyer.  

A. If I was representing a buyer?  

Q. Yes.  

A. And I personally knew there was mold?  

Q. You were representing the seller.  

THE COURT:  Hold it.  Take a step back and 

rephrase the question.

BY MR. CAMPBELL:

Q. Mr. Marriner, you were representing the seller of 

a house.  I understand the sellers normally fills out a 

seller's disclosure statement.  

A. That's required. 

Q. If in fact the seller had not put something on 

that seller's disclosure statement and you knew about an 

issue, let's say mold infestation in the house, do you feel 

you have an obligation to tell the buyer about that issue? 

A. Under real estate law, the seller is obligated to 
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disclose everything on that seller's disclosure statement.  

And as a broker, I'm not allowed to influence, fill out or 

discuss anything.  The seller is taking the responsibility.  

If they've hidden something, I'm not sure what your question 

is referring to, because how would I know if there's mold in 

a house, or unless the seller was trying to deceive the 

buyer, and I would not participate in that.  

Q. So then you would feel an obligation to tell the 

buyer about that issue if it wasn't on the seller's 

disclosure statement? 

A. Sure.  If they were trying to tell something, 

then, absolutely.  

Q. Now, you talked earlier about the -- when you 

first introduced or you first met Mr. Radovan, you were 

thinking about trying to get him to potentially buy the 

Fairwinds Estate, correct? 

A. Right.  

Q. And ultimately that transaction took place, right?  

A. Right.  

Q. As you mentioned in your direct testimony, I 

believe it was Pay was the family that owed that? 

A. Yes, John Pay.  

Q. And you mentioned in your direct that you talked 

to Robert about potentially either buying it or having them 
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trade their equity into the Cal Neva Lodge?  

A. Yes.  

Q. And that's ultimately what happened, right?  

A. That's correct.  

Q. In fact, you took your commission -- in lieu of 

commission, you took an equity interest, also, in the Cal 

Neva Lodge LLC, correct? 

A. Yes.  I invested in the project.  

Q. So you would have been provided with a copy of the 

operating agreement that governed the private placement 

memorandum?  

A. Before my -- for my commission percentage?  

Q. Yes.  You just testified you were in fact a member 

through your waiving of your commission, a member of the Cal 

Neva Lodge LLC, correct?  

A. I believe that -- I don't recall getting a copy of 

the documents, but I have seen them. 

Q. Can you look at Exhibit Number 5 in the binder?  

A. All right.  

Q. And if you look at the very back of the binder, 

there's a list of signature pages behind the actual operating 

agreement.  The back of the exhibit in the binder.  

A. Yes.  

Q. And do you see, I think it's the very last 
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signature page or next to the last signature page in that 

document? 

A. Yes.  

Q. Is that your signature?  

A. Yes.  

Q. And so you were a signatory to the amended 

restated operating agreement, correct?  

A. Yes.  

Q. So you must have -- did you review that prior to 

signing it? 

A. Yes.  

Q. So you signed your contract in February of 2014, 

did you immediately start contacting people that you knew to 

try to close out the rest of the 5 million available under 

the private placement memorandum? 

A. Yes.  I started making a list of possible 

investors in the surrounding community.  

Q. Okay.  And did you know how much money could 

legally be raised under that private placement memorandum? 

A. Robert asked me to raise 5 million.  

Q. Did it come to your attention later on that you 

were going to raise more than 5 million? 

A. Much later, yes.  

Q. How much later?  
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A. Well, I think we raised that initial 5 million and 

Brandyn Criswell had an investor that fell out and that was 

probably in three or four months later.  So I think the 8 

million from a group called Bellagio Partners had fallen 

through and I had introduced Robert to several people that 

met with Robert and met with their legal team and eventually 

executed the investment. 

Q. So that would have brought us up to March, April, 

May of 2014? 

A. Probably about May.  

Q. Now, when that 5 million was increased, did you 

understand how much could legally be raised under the private 

placement memorandum? 

A. There were several tranches, I'd guess you would 

call it.  14 million was the minimum and 18 million was a 

target and 20 was maximum without a vote of the executive 

committee or the investors to increase that.  

Q. So you knew that you could only sell so much under 

the private placement memorandum? 

A. Yes.  

Q. There was a legal cap?  

A. Yes.  

Q. Can you look at Exhibit 9 in the binder, the 

plaintiff's.  Do you have that exhibit in front of you, Mr. 
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Marriner?  

A. Yes.  

Q. This is an e-mail from July 14th from Mr. Yount, 

can you identify what you were sending this to Mr. Yount for? 

A. Yes.  Mr. Yount, I believe it was after the site 

tour, I think that was on July 14th, he said, you know, of 

the people that have invested, would I know any of them, are 

they local, are there any, you know, people that you could 

share who had invested.  

And so I wrote Stuart, per your request, because 

he asked me to give him a list, and I told him this is 

confidential, because I didn't want to spread the word, 

everyone that invested wants to keep it quiet.  So I typed 

out all the names of people that I knew and also that Robert 

had represented that had invested, including the Sinatra 

family and Picketts.  

And so that was just a quick e-mail to Stuart 

saying, here's the names of people that I'm familiar with 

that are involved.  

Q. And so we can set the ground work here, let's go 

through the list real quick.  The Pay Marriner, that's the 

equity that the Pays had in the Fairwinds Estate? 

A. Yes.  

Q. So they traded their equity for a $2 million 
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share? 

A. Yes.  

Q. But that didn't count against the private 

placement 20 million cap, right? 

A. Well, I found out later that the private placement 

20 million cap had to be in cash, so it could not be an 

equity in another piece of real estate.  It would have to be 

a separate transaction approved by the board.  The 20 million 

was tied to a sources and uses table, so if the 20 million 

was reduced to 18 million, because of the Pays non-cash 

investment, that the project would be 2 million short on the 

cap table.  

So the way I understand it is that the non-cash 

investment was outside of the 20 million.  20 million was 

cash.  

Q. What you just testified to, those are kind of the 

terms and conditions that were in that the private placement 

memorandum, correct?  

A. Yes.  

Q. And then we go down, so Sinatra family, and the 

Pickett brothers, that's not an investment, that's a debt, 

right?  

A. Ladera is the mezzanine second trust deed.  So, 

again, I was just putting names and numbers on a piece of 
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paper.  So they were not part of the founders equity.  

Q. So if we go through this list, Mr. Marriner, can 

you tell me which of the investors listed in here as of 

July 14th, 2015 you had arranged to participate in the 

private placement memorandum? 

A. Of the founding members?  

Q. On this list.  

A. And I have another associate that works for me, a 

gentleman named Steve Kegel.  So between Steve and I, we 

arranged for -- on the founding equity side, Busick, 

Erickson, John Miller, Gibson, Molly Kingston, Charles 

Munnerlyn, Dickson, Martin, Mariucci, and Men's Club, and you 

total that up.  

Q. So just to be clear, if we totaled that up, that 

amounted to a certain total you raised under the private 

placement memorandum? 

A. Correct.  

Q. And under your contract, you were entitled to 

three percent? 

A. Correct.  

Q. Of that total?  

A. Yes.  

Q. So simple formula, we don't need to do it right 

now, that's what you received as of July 14th as your 
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commission under the contract Exhibit Number 1? 

A. Yes.  It was split between Steve Kegel and myself. 

Q. But Steve Kegel worked for you?  

A. Yes.  

Q. Let's go back to Exhibit Number 2 in the 

plaintiff's binder.  Do you have that in front of you, Mr. 

Marriner?  

A. Yes.  

Q. It appears at this point you and Mr. Yount had 

engaged in an e-mail exchange regarding a potential 

investment into the private placement memorandum, correct?  

A. Correct.  

Q. And in that e-mail, you mentioned a business plan.  

Do you see that about the middle of the page? 

A. Yes.  

Q. So what business plan were you talking about?  

A. Brandyn Iverson gave me two electronic documents, 

the private placement memorandum that had all of the exhibits 

and tax information, that's a complete investment package.  

There was a shorter version that was called a confidential 

offering memorandum or something like that.  But it was more 

of a preliminary, if someone is just starting to look, here's 

all of the kind of what would be considered kind of a 

marketing side that Criswell Radovan had put together of the 
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opportunities.  Here's what we paid for the land, here's what 

we're going to pay for construction.  So it was in my mind, I 

probably called it a business plan, but I think it had a name 

on the -- like an offering memorandum.  

Q. And it appears from this e-mail that then you went 

through that offering memorandum and cut and pasted certain 

provisions of the offering memorandum and put them in the 

e-mailing to Mr. Yount? 

A. He wanted some general information, so I did cut 

and paste just a couple of key pages.  And then I was going 

to -- and I think I sent the whole thing.  I thought I sent 

the whole package.  

Q. But at least you -- 

A. Okay.  I'm sorry.  So you're referring to the cut 

and paste down here?  

Q. Yeah, at the bottom.  You say, I will copy some of 

our business plan, but will give you a bound copy when we 

meet.  Do you see that? 

A. Yes.  The bound copy -- 

Q. It looks like the bottom part is where you did the 

cut and paste that continued on for several pages? 

A. Right.  I think I was making sure he had the 

confidential information, so he knew that this was 

confidential information to not be forwarded, and the bound 
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versions were at the -- at Roslyn's office on site.  

Q. But you had reviewed the bound version in order to 

cut and paste certain portions of it?  

A. The bound version, I had an electronic.  I didn't 

have a bound copy.  I only had the electronic.  And that's 

how I copied and paste from a 150-page document.  So I just 

took a few of the paragraphs out to say, well, here's kind of 

a sneak preview.  And if you come out and tour the site, you 

have, if you're interested, you could take one of the bound 

copies.  

Q. So you had an electronic version.  The question 

is, did you -- you must have viewed the electronic version in 

order to cut and paste into an e-mail to Mr. Yount, right?  

A. Of course.  

Q. Let me just ask you, you refer to it as an 

offering memorandum.  Could you look at Exhibit Number 4 in 

the binder?  

A. Yes.  

Q. Is that what you were referring to in your e-mail 

as a business plan?  

A. Yes.  I believe so.  That's what it looked like.  

I believe this is the shortened version of the private 

placement memorandum. 

Q. How did the communication between you and 
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Mr. Yount get initiated?  Did you know Mr. Yount from 

somewhere?  

A. They were guests of a client of mine in 1996 that 

we'd invited to our house for a 4th of July barbecue, Mel 

Schrivnick and Kathleen Gorney.  And they said, we have some 

friends staying with us, would it be okay if they come to 

your barbecue?  That was in 1996.  That's the first time we 

ever met and we never met socially after that.  I would see 

Stuart, you know, at the grocery store occasionally, but 

that's it.  

Q. Can you look at Exhibit Number 60, Mr. Marriner?  

A. Number what?  

Q. 60.  

A. 60.  

Q. 60.  Probably in the second volume.  Do you have 

that in front of you, Mr. Marriner?  

A. Yes.  

Q. This is a fairly lengthy e-mail string, but at 

this point, I just want to go into the back and forth on 

page, it's marked CR168 in the e-mail string.  

A. Yes.  

Q. And do you see the bottom part, it says, dear 

executive committee? 

A. I'm sorry?  

001177

001177

00
11

77
001177



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

22

Q. At the bottom of page 168, about the bottom third 

it, says, dear executive committee.  

A. So it's not the top.  

Q. No.  No.  Look at the very bottom right hand 

corner of each page? 

A. 168 did you say?  

Q. Yes.  

A. Okay.  Dear executive committee.

Q. And right above that says, below is an e-mail I 

sent to the EC last week to bring transparency to the Yount 

transaction.  Right?  So that's your e-mail that you're 

referencing and it looks like you cut and pasted this 

previous e-mail? 

A. Yes, I believe so.  

Q. In that e-mail, it starts out, it comes to my 

attention that a false rumor has been propagate that Robert 

asked me not to mention the cost overruns and change orders 

to Stuart Yount.  Do you see that? 

A. Yes.  

Q. Then you go below and you say, the rumor is false, 

and then you finish and say, since Stuart and Geri Yount have 

been good friends of mine since 1993 and I would not 

knowingly participate in any activity that would hurt them 

and put their investment at risk.  Those are your words, Mr. 
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Marriner? 

A. Yes.  

Q. So you considered yourself to be a good friend of 

the Younts since 1993? 

A. Well, we had them over to our house for a barbecue 

in, I think, 1996 and no other connection.  You know, if I 

ran into Stuart or Geri in the grocery store, we'd say hi.  

So I would say it was casual friendship at most.  We'd never 

been invited to their home for dinner.  I think that denotes 

whether you're a friend.  

But I respect Stuart as a local businessman and I 

had the highest regard for him as an individual and would not 

intentionally hurt him or his family.  

Q. Okay.  Now, in this Exhibit Number 4, go back to 

that, that's the confidential offering memorandum.  And then 

I believe your testimony earlier was you also received from 

Ms. Iverson a copy of the private placement memorandum, 

correct?  

A. Yes.  

Q. Again, in electronic form?  

A. Yes.  

Q. And there were a lot of representations in those 

documents as to what the project is going to do, how much 

it's going to cost, things like that, correct?  
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A. Correct.  

Q. Did you vet any of those representations?  Did 

you -- you know, vetting means double-checking.  Did you go 

to the Cal Neva and crawl under the basement to see what the 

foundation looked like, anything like that? 

A. Could you be more specific?  I didn't crawl under 

the foundation, because if you'd seen the foundation under 

the Circle Bar, you wouldn't be crawling under there.  

Q. Let me ask you this, what did you do to vet the 

representations in at least this confidential offering 

memorandum, double-check, you know, research, anything?  

A. Well, I met with Brandyn Iverson, who I respect as 

an attorney, Stanford grad, and she had put together what I 

considered, and I'm not an attorney, but I looked at the 

private placement offering, and they spent a lot of money 

putting it together.  I would say it was an exceptionally 

well designed private placement memorandum.  

And I know there is a paragraph in there that 

allows the Cal Neva to pay a finder's fee for raising funds.  

So I know I had come across that.  But I can't say that I 

read every page and digested it, because I'm not an attorney.  

So I did tell Robert that when -- if I introduce 

him to one of my friends or clients or local business people, 

I expect Robert and his attorney and his team to take 

001180

001180

00
11

80
001180



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

100 percent of the responsibility of going over the private 

placement.  There's some very strong language in the first 

couple of pages about risk/reward.  This project could run 

out of money.  You could end up having to come up with 

additional funding.  

Q. The question is not the conversations you had with 

Mr. Radovan.  I want to know specifically what you did to vet 

the representations in here.  You told me you talked to 

Ms. Iverson.  Anything else?  

A. I toured with Robert, he walked through the 

project, and I was very impressed with their business plan.  

And I'm not a commercial developer.  I build homes, you know, 

individual homes and tract homes.  And that's been my 

expertise.  But I've lived in Incline for 25 years and I've 

driven by the Cal Neva a thousand times thinking someone 

should renovate this hotel.

So I was enamored with the fact that Criswell 

Radovan bought it for 13 million.  The previous owner had 

paid 32 million.  So in my mind, they got a great buy on the 

land.  They had the only ten-story tower in Northern Nevada 

that will ever be.  Be like having the only high rise tower 

on Waikiki and you will never have a neighbor.  

So when you say vetting, I'm not a hotel 

developer, so I couldn't -- you don't ask a surgeon to help 
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you buy a car.  

Q. So you understood, though, that you were going to 

go out and raise millions of dollars based on the 

representations of these documents when you were tasked and 

signed the contract with Cal Neva Lodge?  

A. Every investor, I told them to do their own due 

diligence.  I did not make any representations that Robert 

and Bill walk on water.  I did not.  

Q. Mr. Marriner, the question was, did you understand 

that you were potentially selling millions of dollars under a 

private placement memorandum and the terms contained therein?  

A. Yes.  

Q. Did you make any representations to the early 

investors that are listed in this one exhibit, we already 

listed everything, that you had in fact thoroughly 

investigated whatever the representations were in the private 

placement memorandum document? 

A. No.  I told every investor to meet with Robert and 

to have their counsel and accountants and due diligence team 

evaluate it for themselves.  I am not an expert and I did not 

give an opinion.  

Q. Let's move on to -- well, let's backup.  You sent 

the e-mail in February of 2014, but Mr. Yount wasn't 

interested at that time, correct?  
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A. Correct.  

Q. And then it looks like in June of 2015, if you can 

go to Exhibit 6 and 7 in the binder.  Are you with me, Mr. 

Marriner?  

A. Yes.  

Q. It looks like, if you go to seven first, it looks 

like this may have started the communication between you and 

Mr. Yount as to the Cal Neva Lodge again?  

A. No.  I was at lunch at Garwood's with my family 

and Stuart and the owner of Boulder Bay, Roger Wittenberg, 

they were having lunch together one table over.  And I waved 

to Stuart.  And as we were getting up, he walked by and I 

said hi.  And he said, you know, how's the project going?  We 

just talked for a few seconds.  

And then he sent me an e-mail, you know, it was -- 

and that was in June, but he still didn't have interest.  But 

I know his dear friend or on his Board of Directors Roger 

Wittenberg owns the land across the street.  And one 

possible, you know, thought was that if Stuart could get the 

owners, developers of Boulder Bay and we could maybe work 

together and make that Crystal Bay area sensational.  

So he was having lunch with him and I think that 

might have sparked some conversation.  And I think the next 

week or so, Stuart sent me an e-mail, you know, haven't heard 
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from you in a while.  How is the project going?  And I 

offered to give him a tour. 

And the other thing I was certified to do, and 

there were only a few people certified by Penta, I was 

certified to take site tours.  So after I made introductions 

to Robert and they started talking about the financial 

investment, I continued to offer to Stuart and Geri, you 

know, any time you want, I can meet you at the Cal Neva every 

week, every day if you want so you can see the progress.  I 

had to deliver the hardhats and I had to stay with the group 

and make sure nobody got into any trouble.  

Q. So that correctly is represented in Exhibit Number 

7?  

A. Yes.  

Q. And then if you go back to Exhibit Number 6, looks 

like there's a follow on or a separate e-mail string about 

the same time frame where it was just to Mr. Yount with some 

attached pictures, maybe a video, and then an incorporated 

e-mail to other founding members.  Is that what we're looking 

at here with Exhibit Number 6?  

A. Right.  

Q. And in that exhibit, you told Mr. Yount that the 

project was on track to open December 12th, 2015?  

A. Correct.  
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Q. Where did you get that information?  

A. That was on the July report.  I had forwarded and, 

again, Robert was very clear with me when I signed my 

contract that I was only allowed to forward executive 

committee reports.  And so I sent him the only report that I 

had in July and it had the complete update.  

Q. This is back in June, Mr. Marriner.  So June 17th, 

you're representing to Mr. Yount that the project is on 

schedule.  My question was, how did you come into that 

information that the project was on schedule?  

A. On that day, as far as I was aware, and I'm not on 

the executive committee, the target date was still 

December 12th. 

Q. And those target dates were in some of the 

offering memorandums, things like that?  

A. Yes.  I imagine.  I know that some of the dates 

had changed, but at that particular day in June, 

December 12th was still the target and we were planning to 

have Frank Sinatra's 100th birthday party.  

Q. Let's go to Exhibit Number 8.  Do you have that in 

front of you, Mr. Marriner?  

A. Yes.  

Q. This is, again, an e-mail from you to Mr. 

Marriner.  Now we're about a month out, July 14th of 2015 
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after your June e-mail string.  It looks like you had a tour.  

You say, it was a pleasure showing you our exciting project.  

A. I had been offering to give the Younts a site tour 

and they finally had time in their schedule and we walked the 

property and they were very pleased with what they saw and 

the progress.  That was a very exciting time, because the 178 

room tower had been gutted and put back together and carpet 

and the bathrooms were complete, the carpet was down, 

brand-new windows floor to ceiling glass, the exterior had 

been painted, and everything still appeared to be, you know, 

on a fast track.  

Q. Did you tell Mr. Yount that the schedule was still 

going to hold for the December 12th opening?  

A. At that point, I believed that it was still 

scheduled for December 12th.  

Q. You hadn't heard any information otherwise?  

A. No.  

Q. The next paragraph down, you say, as you mentioned 

on your tour, Robert had released an additional 1.5 million 

of equity.  What did you tell Mr. Yount at that site visit 

about the equity for sale under the private placement 

memorandum? 

A. I told him what Robert told me, that he had 

released an additional 1.5 million of equity.  
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Q. To be clear, that was under the private placement 

memorandum?  

A. Correct.  

Q. What was your understanding as of July 14th of 

2015 how much more could be raised under that private 

placement memorandum?  

A. I'm not sure at this moment, but I think the 1.5 

would have completed the 20 million of cash, of the cash 

equity, yes. 

Q. As soon as that was sold, no more investment under 

the PPM?  

A. That's what I understood.  

Q. And then at that point, it looks like also you 

forwarded Mr. Yount the PPM.  Do you see that?  

A. Yes.  That is the -- yes, the private placement 

memorandum with exhibits.  

Q. Can you look at Exhibit Number 3 in the binder?  

A. Yes.  

Q. Is that the private placement memorandum that you 

forwarded to Mr. Yount as of this July 14th, 2015 e-mail? 

A. Yes.  

Q. And you also say you attached the founders 

progress report.  Do you see that?  

A. That's the July construction report with the 
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pictures.  

Q. If you could look to Exhibit Number 10? 

A. Yes.  That was the most current construction 

status report.  

Q. One more question on that, Mr. Marriner.  We've 

looked at Exhibit Number 4 before, which is the confidential 

offering memorandum.  

A. Yes.  

Q. Was that also provided to Mr. Yount as part of 

that package that you forwarded under Exhibit Number 8?  

A. Yes.  I believe Mr. Yount received the 

confidential offering memorandum and the PPM and they are 

consistent, I believe, with each other or the project.  

Q. You had all of those documents whether in paper or 

electronic and you just forwarded them to Mr. Yount?  

A. Yes.  I only had the electronic versions.  And I 

was allowed to forward those to qualified investors.  

Q. And then it says the -- if you look at, I think 

you're referring to Exhibit Number 3, when you say attached 

are the signature pages? 

A. Yes.  Number 3, did you say the signature page?  

Q. Yes.  In your e-mail, number 8, you say you'd also 

forwarded signature pages.  Do you see that in the e-mail?  

A. That's part of the forwarding attachment.  It came 
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to me with that information on it, that it includes this, 

this and this, including signature pages.  It was -- and 

Stuart wanted to have the electronic version, because he was 

forwarding it to his accountant.  

Q. Just to be clear, the signature pages would be the 

pages that a prospective member would sign to participate in 

the private placement memorandum? 

A. I'm sure that's accurate.  

Q. Okay.  Then it looks like in the last line in your 

e-mail on top of Exhibit Number 8, you tried to arrange a 

meeting for Robert.  You're talking about Robert Radovan? 

A. Yes.  

Q. Now, at that meeting in July, did you tell 

Mr. Yount that the project was again on schedule for -- 

A. I believe Robert was in that meeting and it was 

still that was the target date to open.  

Q. Okay.  Let's move next to Exhibit Number 11, Mr. 

Marriner.  So it looks like this is the follow-up to your 

e-mail the previous day, because you say, I hope you received 

my documents.  That's what we talked about, the PPM documents 

and the progress reports?  

A. Yes.  

Q. And then you put some basic term sheet for 

preferred investors.  Where did this language come from?  
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A. That came from Brandyn Iverson.  She gave us kind 

of an basic outline of what the offering was, kind of a 

shortened version.  But I made sure that I put a disclaimer 

at the bottom, this is a rough outline of our investment, and 

it must be verified by each investor's legal advisor.  It was 

just kind of a rough idea of terms.  

Q. And then the language right above that is you were 

telling Mr. Yount that the -- about the return on investment.  

We project to have the hotel refinanced.  That's what you're 

communicating there? 

A. Yeah.  There were different discussions about at 

what point, and, again, I'm sure that changed over time, but, 

you know, if they expected to refinance it, the investors 

back.  But those were all future discussions. 

Q. Let's go to Exhibit Number 12 next, Mr. Marriner.  

A. Okay.  

Q. And this looks like an e-mail string between you 

and Mr. Yount.  At the bottom of it, we can see the previous 

investors sheet that you talked about in the last exhibit.  

And then we go on and Mr. Yount wrote a bunch of kind of 

questions to you numbered 1 through 12.  Do you see those?  

A. Yes.  

Q. Okay.  And it says in number four, it appears 

you're raising 20 million and you said the entire investment 
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is some 60 million.  Did you tell Mr. Yount that the -- 

A. I'm sorry.  

Q. -- that the project budget -- where did that 60 

million number come from? 

A. Those are Stuart Yount's 11 questions and I 

immediately referred him to Robert.  I said, Robert will 

answer your questions.  And that was consistent with my 

consulting agreement is that I would not answer private 

placement questions.  But these are all Stuart's questions, 

sent those to Robert, and I believe Robert answered each of 

those questions.  

Q. I understand that, Mr. Marriner.  Under number 

four it says, it appears you're raising 20,000.  He's writing 

to you, right?  

A. Right.  

MR. LITTLE:  20 million.  

BY MR. CAMPBELL:

Q. 20 million.  And you said, the entire investment 

is some $60 million.  Did you tell Mr. Yount that the entire 

investment was going to be $60 million? 

A. No.  He came up with that on his own. 

Q. You're saying Mr. Yount's e-mail here about where 

you said, you never told Mr. Yount that the entire investment 

was going to be $60 million? 
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A. I never used the term $60 million, because in the 

private placement memorandum, there were several different -- 

if you totaled everything up, it was between 55 and 

$60 million.  But there wasn't any e-mail or communication 

where I used the term 60 million.  It was generally 55 

million, which is if you add the cost of the land, and that's 

all in the private placement memorandum.  There's a whole 

sources and uses breakdown.  But, no, I did not come up with 

a $60 million number.  

Q. Let's look at that.  I believe the numbers you 

just talked about, about the budget, are contained in Exhibit 

Number 4.  And if you look, that's the offering memorandum, 

if you look at page nine of that exhibit.  

A. Yes.  That's the number I was talking about is 

$50,729,787, and there was an additional 5 million equity 

available, kind of a contingency.  So I always initially 

thought, if you look up at the top, the total sources would 

be $55,896,000.  As of March when this document was created, 

that's kind of what was represented to me is this is what 

it's going to take to build out. 

Q. This is the only document that Mr. Yount had in 

front of him that would show the budget for the project, 

right?  

A. I believe so.  
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Q. And so if you look in this document, it says 55, 

almost $56 million if you add those numbers up, right?  

A. Right.  

Q. Did you tell Mr. Yount in the conversation you had 

with him prior to that Exhibit 12 e-mail that there were -- 

as of July 2014, there were approximately $5 million in 

change orders?  

A. No, I did not.  I forwarded -- the executive 

committee had circulated the July construction report and it 

had a list of about maybe 16 or 17 significant requirements 

from both Placer and Washoe County, fire suppression system, 

new sewer.  And so all of the investors were brought 

up-to-speed in July as to all of these change orders that had 

hit unexpected.  Some were improvements and some were 

required by Starwood to qualify as one of their preferred 

hotels.  

And so my role was always to forward preapproved 

executive committee documents.  I never created a document or 

told Mr. Yount a number that was not on an executive 

committee document.  

So the back page of that report clearly stated 

significant impacts to the schedule, to the project.  And 

Robert, I believe, responded with, we're going to increase 

the mezz from 6 to 15, which is approximately $9 million, and 

001193

001193

00
11

93
001193



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

38

that's where the 9 million seems to have popped up.  

Q. We haven't gotten to that, Mr. Marriner, yet.  Let 

me ask you this, Exhibit Number 10, you just said -- your 

testimony was that the update to the executive committee 

members and the numbers that were provided to you were from 

Exhibit Number 10, right?  

A. Well, number 10 is the most recent.  When Stuart 

was looking at the investment, that was the most up-to-date 

monthly status report and there's quite a bit of detail. 

Q. Now, you said the delineation of the change orders 

came from this monthly status report.  I believe that was 

your testimony, correct?  

A. Let me check.  Page 16, construction summary, Cal 

Neva renovation is on schedule for the December 12th major 

event with the exception of the specialty restaurant, which 

will not be 100 percent completed at that time.  

Construction schedule is being compressed due to 

some delays caused by scope changes, many of which were the 

result of value engineering exercises, as well as unforeseen 

issues.  The tower works have proceeded very smoothly, which 

I confirmed and Stuart was, I believe, very impressed to see 

the tower, which had really started renovation in November of 

2014, was already in -- finished, carpet down, window 

coverings going up.  
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So the tower had proceeded smoothly.  The original 

budget had been adversely impacted due to the items such as, 

and I've been in construction development my whole career, 

these are significant county regulations that you can't 

avoid.  

Q. So, Mr. Marriner, is there anywhere in this 

document that quantifies the number ascribed to these change 

orders?  

A. Robert said they were raising an additional -- 

Q. No.  Mr. Marriner, you have to listen to my 

question.  Is there anything in this document that ascribes a 

number to these change orders?  

A. No.  

Q. Let's go to Exhibit Number 14.  Are you with me?  

A. Yes.  

Q. Again, an e-mail string from you to Mr. Yount 

dated July 21, 2015.  At the bottom of the string, it looks 

like Mr. Yount is sending you an e-mail asking you some 

specific questions about competitive other properties.  Do 

you see that? 

A. Yes. 

Q. At the bottom, Mr. Yount says to you, as I 

understand it, you're over budget by more than $5 million so 

far.  Do you remember having that conversation with Mr. Yount 
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about the specific amount of the over budget for the change 

orders? 

A. I referred -- 

MR. LITTLE:  Hold on. 

THE WITNESS:  I referred this to Robert and he 

answered that question. 

THE COURT:  Hang on a second, Mr. Marriner.  

MR. LITTLE:  Your Honor, I have an objection.  And 

I'm sure it was inadvertently, counsel read it wrong.  

Counsel said $5 million.  It says more than $5 million. 

THE COURT:  All right.  Next question.  

THE WITNESS:  Consistent with all of my responses 

to Stuart is I sent these or -- and Robert was cced on it and 

I always said, Robert will get back to you.  And Robert did 

get back to him with we are paying for these change orders of 

5 million or more, minimum of five, with the new financing 

mezz going from 6 million to 15, which is $9 million.  And I 

believe, again, I'm not the developer, I think they were 

projecting out that they were going to need approximately 9 

million additional funds. 

THE COURT:  Next question.  

BY MR. CAMPBELL:  

Q. Did you know in July of 2014 it was going to be up 

to $9 million?  
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A. No.  

Q. So your testimony is that Mr. Yount's knowledge 

about the 5 million, more than 5 million over budget came 

from Mr. Radovan -- a discussion he had with Mr. Radovan?  

A. Yes.  

Q. Had he talked to Mr. Radovan by the time of this 

July 21st, 2015 e-mail? 

A. Sure.  

Q. You think so?  

A. Yeah. 

Q. That's your testimony? 

A. I believe they had been in communication and 

that's where the information was either coming from Criswell 

Radovan documents.  Those numbers either were picked out of 

an EC approved document or something, because I did not -- I 

didn't deliver any estimate like 5 million so far.  So Stuart 

must have picked that up or maybe his accountant had picked 

it up from reviewing documents.  

Q. Well, his accountant hadn't been provided any 

documents by this time, had he?  

MR. WOLF:  Objection, argument.  

MR. CAMPBELL:  If you know. 

THE COURT:  What's the personal knowledge?  How 

would he know?  
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BY MR. CAMPBELL:

Q. Do you know if his accountant had been provided 

documents by this time?  

A. Everything that I sent to Stuart, I assume he was 

forwarding to his accountant.  I don't know where he picked 

up that information.  

THE COURT:  All right.  Sustained.  

BY MR. CAMPBELL:

Q. So let's go to Exhibit Number 18.  

A. Okay.  

Q. This is an e-mail from Mr. Radovan to Mr. Yount 

and you're copied it on, correct, Mr. Marriner? 

A. Yes.  

Q. Did Mr. Radovan copy you on most of his e-mail 

communications with his investors? 

A. Not always. 

MR. WOLF:  Objection, speculation. 

THE COURT:  That's true.  Just a minute, Mr. 

Marriner.  Next question.  

MR. CAMPBELL:  Okay.  

BY MR. CAMPBELL:

Q. And on this it says, thank you for the time 

yesterday to talk me through the Cal Neva project.  This 

appears that Mr. Radovan and Mr. Yount talked would have been 
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July 24th, 2015?  

A. Yes.  

Q. Okay.  And then Robert goes through some 

additional questions that were proposed by Mr. Yount earlier, 

it appears, right?  

A. This was a response to his 11 questions, I 

believe.  

Q. Just a minute ago, you testified again that an 

e-mail that Robert sent about a $15 million mezzanine finance 

was some notice to Mr. Yount?  Is that your testimony? 

A. This is Robert's response and it talks about, we 

are refinancing the mezzanine piece with a less costly 15 

million mezzanine.  This is to cover the added cost of 

regulatory and code requirements which changed or were added 

by the two counties and TRPA, which we deal with.  We've also 

added some costs for design upgrades within the project, 

predevelopment of the condo units, and also included we have 

just received confirmation from TRPA on the 28 units.  

That is a very clear response to Stuart's question 

of, how are you going to pay for these additional scopes from 

the July reports?  So I thought that $15 million was 

significant to cover the six or more.  

Q. Mr. Yount had said five or more, correct, in his 

e-mail? 
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A. Well, five -- let's read it again, because it's 

and most likely more.  So he was already, being in the 

construction industry his whole life --

MR. CAMPBELL:  Objection.  You don't have any 

foundation for that that he's been in the construction 

industry.  

THE COURT:  Overruled.  Go ahead, Mr. Marriner.  

Just a minute.  Let's leave Mr. Yount's background.  Just 

focus on what you know and your participation in this.  

BY MR. CAMPBELL:

Q. Mr. Marriner, let me ask you this, your testimony, 

I believe, was just that somehow Mr. Yount was apprised of 

the exact amount of the change orders because of this e-mail?  

Is that your testimony?  

A. I believe Robert's response was an adequate 

response to Stuart's questions.  

Q. And there's no quantification of the number 

ascribed to the change orders on this document, is there?  

A. That number could change by the minute in 

construction.  

Q. I'm asking you, is there any quantification in 

this document that says these are how much the change orders 

or the over budget amount is as of July 25th, 2015? 

A. I don't know how that would be possible in 
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construction.  I think it was an adequate response.

MR. CAMPBELL:  Could I ask the Court to instruct 

the witness to answer? 

THE COURT:  I think the document speaks for 

itself.  Go ahead, ask another question.  

BY MR. CAMPBELL:

Q. Mr. Marriner, were you familiar with the terms of 

the mezzanine loan?  

A. No.  

Q. Do you know how much the loan was for?  

A. $6 million, I understand, but -- 

Q. Do you know if there was -- 

A. It was -- 

THE COURT:  Hang on a second.  Let him answer. 

THE WITNESS:  It was approximate little six, but I 

was never involved in any details with any of the financing 

or the private placement to be clear.  

BY MR. CAMPBELL:

Q. Do you know whether there was accrued interest or 

fees associated with the payoff of the mezzanine loan at that 

time? 

A. No.  I had no knowledge of that.  

Q. Do you have any knowledge as to the amounts 

ascribed to the TRPA issues -- 
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A. No.  

Q. -- in this e-mail?  

A. No. 

Q. Just to be clear, Mr. Marriner, what did you 

believe the amount of the change orders were as of July 25th 

of 2015.  

MR. LITTLE:  I'm going to object.  It's vague and 

overbroad what they were, actual change orders, or 

contemplated change orders, pending change orders.  There's a 

difference. 

THE COURT:  Overruled.  It's a proper question for 

cross examination.  Go ahead, you can answer the question.  

THE WITNESS:  I was not on the executive committee 

or a member of the development company.  I was not given 

access to those kinds of figures.  My role was introducing 

potential investors and that's it.  

BY MR. CAMPBELL:

Q. Do I take that as a no answer, that you had no 

idea what the amount of the change orders or the over budget 

number was as of July 25th, 2015? 

A. I did not have a specific amount.  

Q. Did you have an amount in mind?  

A. I was relying on Robert said 15 million mezz will 

cover the added costs and he was referring back to Stuart's 
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11 questions, how are you going to pay for these additional 5 

million and more -- and possibly more?  

Q. Okay.  

MR. LITTLE:  Your Honor, do we have a morning 

break at some point?  

THE COURT:  We can take it now.  

MR. LITTLE:  Thank you.  

THE COURT:  You can step down, Mr. Marriner.  

Watch your step going down.  Okay.  We'll be in recess.

(A short break was taken.)

THE COURT:  Mr. Marriner.  We were on Exhibit 18.  

BY MR. CAMPBELL:

Q. Do you have Exhibit 18 there? 

A. Yes.  

Q. Did you talk to Mr. Radovan after Mr. Radovan had 

sent this e-mail to Mr. Yount?  

A. I'm sure at some point we talked.  I don't recall 

whether it was immediately after.  I'm sure we did.  

Q. To the best of your recollection, within a week or 

so you think you may have talked to Mr. Radovan about his 

conversation with Mr. Yount as reflected in this Exhibit 

Number 18?  

A. Yes.  

Q. And at that meeting, did Mr. Radovan tell you what 
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he had told Mr. Yount about the amount of change orders?  

A. It wasn't a meeting.  I'm sure -- Robert spent 

most of his time down in St. Helena. 

Q. Telephone call?  

A. Yes.  And it wasn't a specific phone call to talk 

about this e-mail.  

Q. Did you have a conversation regarding a meeting -- 

I mean regarding Mr. Yount's meeting with Mr. Radovan and 

this Exhibit 18 e-mail? 

A. Not specifically about this e-mail.  

Q. Okay.  Did Mr. Radovan at some point within a week 

or two after this Exhibit 18 time frame tell you what he had 

told Mr. Yount about the amount of the change orders?  

A. There wasn't any specific phone call to -- at that 

point, I just figured this was a sufficient answer to his 

questions and didn't need additional follow-up.  

MR. CAMPBELL:  May I approach the witness, your 

Honor?  

THE COURT:  Sure.  

BY MR. CAMPBELL:

Q. Mr. Marriner, I'd like you to take a look at your 

deposition.  It's at page 50, counsel.  Mr. Marriner, in the 

deposition, it says -- 

THE COURT:  What line?  
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MR. CAMPBELL:  The question and answer starts at 

line 12.  

THE COURT:  All right.  

BY MR. CAMPBELL:

Q. And I ask you a question in your deposition about 

this time frame, this July time frame, about the amount of 

the change orders.  And you said, Robert's responses, and 

again, I always refer Stuart to Robert to answer any 

financial questions, and he said, I told Mr. Yount that we 

needed an additional 9 million of debt and the 1.5 million 

was considering investing, it would give the 10.5 million to 

cover actual proposed change orders.  Did you say that in 

your deposition?  

A. Yes.  

Q. So Mr. Radovan had told you that an additional 

10.5 million was needed to cover the actual and proposed 

changed orders? 

A. Around -- it was basically around that number, 

because I know it was about 9 million of additional financing 

and the million five of additional cash, so that would bring 

it up to 10.5 million.  

Q. Did you ever tell Mr. Yount that the amount of the 

change orders or the over budget items would be approximately 

$10.5 million? 
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A. I did not give him a specific number.  

Q. Now, all of your conversations with Mr. Yount in 

the July and the August 2015 time frame, you were talking to 

him about investing in the private placement memorandum, 

correct?  

A. Correct.  At one point, Stuart said, I'm in direct 

communication with Robert, thank you for your help, and I 

didn't have any communication with him after that.  

Q. The question, Mr. Marriner, in that July and 

August time frame, all of your conversation with Mr. Yount 

were centered around him investing in the private placement 

memorandum? 

A. Yes.  

Q. And you knew that 1.5 million, I think your 

previous testimony, you knew that was all that was available 

under the private placement memorandum? 

A. I believe so.  

Q. Did you know in July of 2015 that the first or the 

construction lender on the project, Hall was the name of the 

lender, that the potential loan to equity balance was out of 

balance and that another cash infusion needed to be made into 

the equity in order to make sure that Hall would continue to 

fund?  

MR. WOLF:  Objection, foundation. 
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MR. CAMPBELL:  I'm asking if he knows. 

THE COURT:  All right.  Sustained.  Lay a better 

ground work.  

BY MR. CAMPBELL:

Q. Were you familiar with the Hall loan and the terms 

about the balancing of the Hall loan?  

A. No.  I was never involved in any business 

development discussions with regard to Hall.  

MR. CAMPBELL:  May I approach again, your Honor?  

THE COURT:  Yes, you may.  

MR. CAMPBELL:  Counsel, this starts on Mr. 

Marriner's deposition, page 61, line 25, and goes on to the 

next page.  

BY MR. CAMPBELL:

Q. Can you read there starting at line 20, Mr. 

Marriner?  

A. I think Robert wanted the money in July when 

Stuart first applied, and after three months of due 

diligence, I think he was getting to a point where he needed 

the money.  

Q. My question, the next line there, go ahead and 

read that.  

A. Let me back you up.  I'll interrupt here.  Sure.  

Robert needed the money in July?  
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Q. Keep going.  

A. Why did Robert need the money?  The change orders 

that are explained in the construction report, there's a 

balancing act that has to take place in construction.  If you 

have a change order, construction lenders require that that 

be balanced with additional capital.  It's common if there's 

a change order, the lender will only loan a certain amount if 

you have to balance that out with cash.  

Q. Then go on to the next two lines.  

A. The reason for the 1.5 million was to satisfy the 

balancing of the debt to equity ratios required by Hall.  

Q. So, Mr. Marriner, did you know about the balancing 

act that had to be done in the Hall construction loan? 

A. My background is construction and so I was using 

the information from my own background that if there are 

change orders, a construction lender likes you to balance.  

But I never had a discussion with Hall about a required 

balancing, but that's common practice.  

Q. Did you ever tell Mr. Yount that his 1 million 

would satisfy part of the balancing act that was required 

under the construction loan? 

A. All of the investor money and loans would apply -- 

would go toward the project's funding.  So I don't know what 

amount would be earmarked for one or the other, but the whole 
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purpose of raising additional capital was that the project 

was incurring necessary change orders, so that would make 

anyone in construction realize, well, there's going have to 

be additional cash to balance the loan.  

Q. So the question was, again, Mr. Marriner, did you 

tell Mr. Yount that his 1 million was going to in fact help 

balance the loan to equity ratio, or the debt to equity 

ratio? 

A. I did not have a specific discussion with 

Mr. Yount specifically to say his proposed investment, no.  

Q. To follow up on the statement you just made, you 

said that the money raised under the PPM was going to go into 

the Cal Neva Lodge project in order to help construction and 

finish out the project? 

A. Yes.  

Q. And you knew that's where Mr. Yount's potential 

investment was going to go, right?  

A. Sure.  Yes. 

Q. Let's jump to September of 2015.  If you look at 

Exhibit Number 29, Mr. Marriner. 

A. Okay.  

Q. This is an e-mail string between you and 

Mr. Yount.  It looks like it started back in the end of 

August, the 26th, and then finished September 8th, 2015, 
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correct?  

A. Yes.  

Q. And the first part of the string, you were giving 

kind of an update to Mr. Yount at the bottom, we're in the 

final stages of fixture installation.  At that time, 

August 26th, 2015, what was your understanding of what the 

construction date or the opening date of the casino was going 

to be? 

A. I'm sorry.  You said August?  This says 

September 8th.  

Q. No.  The first e-mail is from you and to Mr. Yount 

on the second page is dated August 26th, 2015.  

A. August 26th?  

Q. Yes.  Bates number 2495, second page of the 

e-mail.  

A. Okay.  

Q. Do you see that at the bottom? 

A. Is it 2495 is the page?  

Q. Yeah.  

A. Repeat the question.  

Q. So it looks like part of the e-mail you were 

giving Mr. Yount an update on the status of the project, 

correct?  

A. Yes. 
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Q. What was your understanding as of August 26th, 

2015, about the opening date for the project was going to be?  

A. I was not aware of any change from the 

December 12th opening at that stage.  

Q. And if you go back the next page of that e-mail, 

page 2496.  

A. Okay.  

Q. On the August 17th e-mail to Mr. Yount.  

A. The new guest house.  

Q. Where it starts, guest house.  So was the purpose 

of this e-mail to, again, push Mr. Yount or help Mr. Yount 

invest in the property under the private placement 

memorandum? 

A. He had asked me a question about an agent.  We are 

trying to secure an agent to legally handle this transaction.  

There was something about setting up a trust.  And I referred 

him to Jim Litchie at Starker Services in Los Gatos.  I 

thought that might help.  He was having trouble setting up a 

facility to move money around.  So as I do with all of my 

clients, I was just trying to be helpful.  

Q. You were trying to facilitate the close of 

Mr. Yount's $1 million investment into the private placement 

memorandum, correct?  

A. Well, he was trying to figure out how he was going 
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to move money around.  I was trying to be helpful.  

Q. You were trying to help him facilitate that 

investment? 

A. Sure.  

Q. And then if you go to Exhibit Number 30, which is 

an e-mail string from you and Mr. Yount.  The top of that, 

you sent Mr. Yount an e-mail on March -- excuse me -- 

September 16th of 2015? 

A. Yes.  

Q. And, again, you're asking him how his funding with 

the IRA is proceeding, right?  

A. Yes.  

Q. And -- 

A. And I was offering to give him another tour so he 

could see progress from his last tour in July.  Significant 

progress that had been made.  So I was just trying to be 

helpful, not pushy.  

Q. And then you told him that Robert hopes to close 

out the final founding membership, this very soon.  

A. Correct.  

Q. That's the final founding piece, other than the 

private placement memorandum? 

A. Yes.  

Q. About this same time frame in mid September of 
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2015, Mr. Marriner, did you also know that a Mr. Les Busick 

was looking at taking the last piece of the private placement 

memorandum? 

A. Well, Les Busick was one of the founding 

investigators on the executive committee and he was aware of 

Robert's, you know, talking to many people.  Robert probably 

talked to 20 prospective investors.  I had talked to quite a 

few.  Someone at $500,000, someone at a million, Stuart was 

interested in 1 million, but Stuart never made a commitment.  

He never signed the documents and had not been able to 

arrange funding, so we considered him as kind of a, maybe 

he'll fund or maybe he won't.  There was never in my mind or 

in Robert's mind a commitment and he actually was in due 

diligence for almost four months, so -- 

Q. Mr. Marriner, can you listen a little more closely 

to my question.  The question was, did you know if Les Busick 

at that mid September time frame was also looking at 

investing under the private placement memorandum, yes or no? 

A. I think Robert might have mentioned it to him.  

Robert stayed at Mr. Busick's home in a guest house 

occasionally and it wouldn't surprise me if they were talking 

about it.  But I wasn't aware of his serious intent until 

later, you know, later in September.  

I recall Robert sending an e-mail to Stuart, you 
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know, kind of to speed things up.  He had been looking at 

this investment since June.  And I think we were all 

concerned that he might just be kicking tires.  I mean, no 

one spent four months in due diligence.  And it was -- I look 

at it like getting a loan approval, if you don't get the loan 

approval.  So Stuart was never committed.  

And we did have quite a few other people looking 

at the offering, including Mr. Busick, who, you know, was -- 

I think Robert was spending the night at his house.  And I 

think Les Busick said, well, you know, maybe I'd be 

interested in filling out that.  He was already an investor 

and loved the project, felt the progress was moving smoothly.  

So that was a private conversation that Robert continued and 

they ended up coming to terms at some point the end of 

September.  

Q. Mr. Marriner, again, listen a little more closely 

to my question.  The question was, did you know as of 

September 15th or September 16th when you sent this e-mail to 

Mr. Yount if Les Busick was in fact looking at taking that 

last 1.5 million of the private placement memorandum?  Did 

you know?  

A. I believe it was later in September.  I think it 

might have been around the 24th of September.  And Les Busick 

moves quickly if he decides to do something.  He could have 
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made a decision in the 25th or 26th and closed by the end of 

the month.  But the offering was still available and I was 

still talking to several other prospects.  

Q. So by September 24th, Mr. Yount still had not 

funded, right? 

A. Correct.  

Q. Earlier, we talked about the mezzanine loan, 

right?  That was the $6 million Ladera loan? 

A. Yes.  

Q. Did you also know in this August, September time 

frame that Mr. Radovan was also looking at a potential 

refinance of the entire project?  Not a refinance of the 

mezzanine loan, but refinancing all the debt? 

A. Yes.  It was commonly discussed they were talking 

to a company called Mosaic and another company North -- not 

North Light, but I think Robert had talked to maybe five or 

six other potential complete refinances of the Hall loan, 

because it was very restrictive.  

It maxed out at 29 million and Robert thought if 

he could 50 or 55 million, the project could be complete and 

open in a reasonable schedule.  So the 15 million mezz was 

maybe -- you know, the 50 to 55 million with Mosaic would 

give them some padding if there were additional change orders 

or improvements to the property.  
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Q. You knew that Robert was talking to a lender named 

Mosaic and the amount of the refinance in total would be 55? 

A. I think it was 50 million.  And I also asked 

Stuart to put Robert in touch with North Light, who was 

funding Boulder Bay across the street.  So I think Robert 

might have talked to, I don't know, he'll have to answer that 

question, more than three or four, because he was looking for 

a complete financial solution to get the hotel finished and 

open.  

Q. Did you ever tell Mr. Yount that Mr. Radovan was 

looking at a total refinance of the project, adding some 

additional significantly more debt than was on the project? 

A. I believe that could have come up, but, again, by 

this time, Stuart and Robert were in direct communication.  I 

do not recall specifically calling Mr. Yount and saying, 

Robert is putting $50 million mezzanine -- or $50 million 

loan.  I think everyone knew -- 

Q. I'm not asking if you knew. 

A. I did not specifically tell Mr. Yount about the 

Mosaic loan in particular.  It might have been part of a 

group.  

Q. But you don't remember that specific conversation 

with him? 

A. And I think -- 
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Q. Yes or no? 

A. No.  I don't believe so.  Can I change the answer 

to I don't recall?  It's possible that -- 

Q. Your counsel can ask you questions.  

A. There were an awful lot of discussions with 

lenders at that time.  It's hard to keep track of all of 

them. 

THE COURT:  Next question. 

BY MR. CAMPBELL:

Q. So we pinned down that you knew about Busick 

around September 24th of 2015.  And you also knew that if 

that took place, Mr. Yount could no longer legally invest 

under the private placement memorandum, right? 

A. There was no commitment to Mr. Yount at that 

point.  

Q. The question was, you knew as of September 24th 

that Busick was interested in putting in another 1.5 million 

into the project? 

A. I think he was in discussion with Robert, but had 

not made a commitment that I'm aware of.  

Q. But you knew that if Mr. Busick did that, 

Mr. Yount could not then legally invest under the private 

placement memorandum? 

A. If anyone had taken that investment that was 
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offered to Stuart and a variety of other investors, he would 

be out.  Stuart had the option to sign the documents and send 

in his investment and that would have secured his position.  

But, you know, Stuart was so concerned about the cost 

overruns and the additional financing -- 

MR. CAMPBELL:  Objection, your Honor.  

THE WITNESS:  Sorry. 

THE COURT:  It's okay.  

MR. CAMPBELL:  I move to strike that.  That wasn't 

the question.  

THE COURT:  It's all right.  At a bench trial, I 

can sift the wheat from the chaff.  

THE WITNESS:  I'm sorry. 

THE COURT:  It's okay.  You're doing fine, Mr. 

Marriner.  Just listen to the question.  

BY MR. CAMPBELL:

Q. Busick was on your list of contacts that you made 

to Mr. Radovan, correct?  

A. He was one of -- he was the first founding 

investor.  

Q. And then if Busick invested another 1.5 million 

into the project under the PPM, you would receive a 

commission of $45,000, is that correct? 

A. Per my consulting agreement, yes.  
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Q. Do you know when Mr. Busick funded?  

A. I don't recall what date exactly, because Robert 

and Mr. Busick had become very good friends.  And as I 

mentioned, Robert was staying at his house.  And they made 

arrangements to transfer the money, and I believe it was the 

last day or two of September or first couple of days of 

October.  

Q. And, in fact, you actually did a site tour with 

Mr. Busick to the hotel I believe at the end of September? 

A. On October 30th, he wanted to just walk over and 

see how the progress was going and so we walked over to -- we 

drove over to the property.  

Q. Maybe you're confused.  Did you have a site visit 

with Mr. Busick on the Cal Neva property at the end of 

September?  

A. September 30th, I believe, is the date that Les 

and I went over and walked the site.  And I believe he was in 

the process of talking to Robert about funding, but he hadn't 

funded yet.  So that's why I'm suggesting it's probably the 

last day of September or the first day or two of October.  

Q. And on that site visit with Mr. Busick, did you 

talk with him about the amount of the change orders or over 

budget items on the project? 

A. We specifically asked Lee Mason to walk us through 
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all of the items that were on that July report, you know, 

sewer, new sewer line.  Because Mr. Busick just wanted to 

make sure that those change orders were necessary and 

required.  So it was -- he walked us through that they needed 

a new sewer line, the other one had been crushed.  A lot of 

the buildings had been built in 1937, 1940s, 1950s, and the 

newest building was 1960, late '60s.  So a lot of the 

underground foundation that they thought was going to be 

decent was not.  

So we wanted -- Les Busick before he put in the 

additional funding wanted to walk and have Lee point out were 

these things just on a piece of paper or were they actually 

done?  And most of the items were done.  All new foundation 

under the Circle Bar was complete, the sewer, the new sewer 

line was complete.  

They had the opportunity to conceal asbestos, but 

Robert made a wise decision to remove the asbestos.  That was 

a big change order.  They were talking about a show kitchen 

for a famous television chef and so that was going to be a 

recommendation.  Not -- because there were, you know, Lee was 

saying, here's things that the county demanded, Washoe and 

Placer, he had to deal with both counties.  So there were 

certain items that were required.  You can't argue with the 

county.  Some were Starwood upgrades to the rooms.  So 178 

001220

001220

00
12

20
001220



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

65

rooms times whatever items they needed.  

But Les was very pleased with the site tour and 

Lee Mason, you know, said, almost all of the items on that 

change order in July have already been completed.  And he was 

very, you know, happy with the progress of the hotel.  The 

carpet was down in the tower.  I believe he chose to put an 

additional million five in because he was happy with the 

status of the project.  

Q. From your site visit, you saw there were a lot of 

things that had been done or needed to be done? 

A. Yes.  

Q. My initial question was, did you and Mr. Busick 

with Mr. Mason now discuss the amount, the dollar amount of 

those change orders that you just talked about? 

A. No.  We just pointed out sewer line, foundation.  

I would have to receive permission, first of all, I'm not on 

the executive committee, but we would have had to go to Hal 

Thannisch, who is the project manager.  And Penta is not 

authorized to hand out financials to anybody walking in his 

trailer.  So he was kind enough to just point out all the 

things that had been done. 

Q. But Mr. Radovan had told you previous to that time 

that another $10.5 million was needed, right? 

A. That was an estimate, approximately.  
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Q. And Mr. Radovan also told you that the project was 

potentially was going to need a $50 million refinance?  

A. Well, that would be the total refinance of the 

first and second trust deed.  

Q. Did Mr. Radovan ever tell you that without that 

Mosaic loan or another total refinance of the project, that 

the hotel was not going to open in December?  

A. Are you asking specifically the Mosaic loan or a 

loan?  

Q. At that point, you were only talking about -- 

Robert was only taking to Mosaic, correct, to your knowledge? 

A. Yeah.  I think Robert had several options.  One 

was a $15 million refinance of the mezz, or an even better 

solution would be 50 to 55 million for the completion and 

opening of the hotel.  

Q. So did you know in this -- prior to Mr. Yount -- 

let's say prior to October 1st, that without an additional 

funding in equity that the project would not stay on 

schedule?  

A. That's a given.  In construction, if you stop 

funding, a contractor -- you pay contractors every two weeks.  

So if funding stops on the project, the contractor most 

likely will pull off the job.  

Q. So did you ever tell Mr. Yount that without the 
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additional funding from a refinance, that the project would 

not meet its December opening schedule?  

MR. WOLF:  I'm going to object.  It lacks 

foundation and it assumes facts. 

THE COURT:  Overruled.  You can answer the 

question.

THE WITNESS:  I didn't have a specific 

conversation with Mr. Yount that said if Mosaic doesn't fund, 

the project will halt.

BY MR. CAMPBELL:

Q. But you knew that, right, before he funded? 

A. Every project relies on funding.  

Q. So, yes or no, you knew that? 

A. No, I did not.  

THE COURT:  Just a minute. 

THE WITNESS:  I did not specifically tell 

Mr. Yount that if the Mosaic loan did not fund, the project 

would stop.  No, I did not say that.  

BY MR. CAMPBELL:

Q. But you knew that before -- 

THE COURT:  Ms. Koetting is probably one of the 

best court reporters around, but she can only take one voice 

at a time.  So try not to talk over each other.  All right.  

MR. CAMPBELL:  I'm sorry, your Honor.  
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THE COURT:  Don't apologize to me.  Apologize to 

Ms. Koetting.  All right.  Go ahead, Ms. Campbell.  

BY MR. CAMPBELL:  

Q. I want it to be clear on the record, you knew 

prior to October 1st that without a refinance of the project, 

which is additional debt, that the project was not going to 

open by the September time frame?  

MR. LITTLE:  Did you say September?  

BY MR. CAMPBELL:

Q. December.  

A. You're confusing me.  Restate the question. 

Q. You knew that by October 1st, 2015, that without 

additional funding through a refinance from Mosaic at that 

time, the project was not going to make its opening date in 

December of 2015? 

A. I don't believe that's true, because the Hall loan 

had only funded about 19 or 20 million of its 29 million.  So 

there was still an additional 9 million that the Cal Neva 

could draw from Hall.  There was the mezz refinance that was 

imminent.  And the PPM does allow the developer to do a cash 

call or additional fund raising.  So, no, I don't believe the 

project could have necessarily failed if the Mosaic loan 

didn't fund.  I guess that's -- 

MR. CAMPBELL:  May I approach, your Honor?  
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THE COURT:  Sure.  

MR. CAMPBELL:  Counsel, page 70 of Mr. Marriner's 

deposition.  

BY MR. CAMPBELL:

Q. Starting at the bottom of page 70, I ask you, Mr. 

Marriner, line 22, at the same time, though, you knew that 

the loan might be out of balance and that Hall was going to 

quit financing, too, if it wasn't put in the balance, right?  

And your answer is starting at line 25? 

A. The mezz and the equity, I believe, had to be 

funded at some point.  It isn't open-ended.  So as I 

understand, between July, August, September, that additional 

funding and equity was necessary for the project to stay on 

schedule.  So that's accurate.  

Q. Let's move to Exhibit Number 32, Mr. Marriner.  

This is an e-mail string.  It looks like it starts back on 

October 1st and then continues a couple of e-mails between 

you and Mr. Yount.  Do you see that?  

A. Yes.  

Q. And this e-mail string, Mr. Yount was e-mailing 

Mr. Radovan, but you were copied on the first e-mail string 

October 1 at 10:55 a.m., right?  

A. Right.  

Q. And, basically, without having to read it, 
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Mr. Yount looks like he's ready to fund, isn't that correct?  

A. Are you talking about 2334?  

Q. 2335.  

A. Okay.  

Q. Would you agree with me that e-mail message to 

Mr. Radovan and copied to you was Mr. Yount saying I'm ready 

to fund this deal?  

A. Certainly sounds like they're getting close, but 

it seems like they had been close before. 

Q. And then you respond to Mr. Yount with a couple of 

e-mails kind of giving him some progress updates on the 

hotel, right?  

A. Yes.  

Q. And the last one in the string, you say the 

exterior is on final push, but on schedule, right?  

A. I believe so, yes.  

Q. Now, if Mr. Yount also funded, you were going to 

make a $30,000 commission on his $1 million, right?  

A. Per my contract, yes.  

Q. Do you remember having a discussion with 

Mr. Radovan about the potential of Mr. Yount and Mr. Busick 

funding at or about the same time?  

A. It was starting to look, and, again, I wasn't sure 

what date if the -- Les Busick was moving quickly towards 
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funding, and I think a day or two later, this e-mail came.  

And I called Robert and said, looks like we might have a 

perfect storm.  What if Les Busick funds and Stuart's money 

comes in at the same time?  And Robert said, we have an 

additional founding membership we can make available if that 

happens.  

And I had mentioned, you want me to let Stuart 

know?  And he said, no, I'll take care of it.  So it was -- 

and I was just leaving town for our son's birthday.  So I 

just, it's like, oh, great.  At that point, I wanted 

Mr. Yount to participate.  He wanted to be one of our 

founding investors.  And Robert had indicated that it was a 

preferred founding membership.  It was still part of the 

original 20.  

Q. Everything that you provided to Mr. Yount, all the 

communications you had with Mr. Yount, all were based on him 

taking out part of the last $1.5 million under the private 

placement memorandum, right?  

A. That's the only paper work I ever saw.  

Q. Okay.  And so you're now saying that Robert then 

told you that if Busick funds, Mr. Yount can't do that, but 

I'll sell Mr. Yount's shares.  Is that what I'm understanding 

you're saying? 

A. No.  That's not correct.  Mr. Busick was moving 
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quickly, because Yount was lagging and was having trouble 

getting his funding.  So Mr. Busick, I think, because he had 

cash liquid assets, I think he moved quickly and closed 

around the 1st, 2nd or 3rd of October.  So as Les Busick is 

taking the million five, because Stuart Yount never signed 

the paper -- he never made a commitment.  He wanted it, but 

he had been in due diligence for four months and I think Les 

Busick is saying, I'll take it.  

So I said, what happens if, you know -- if Les 

funds an hour before, just like in any real estate 

transaction, it's a race, a foot race to the finish, what if 

Les Busick funds first, what are you going to do with Stuart 

Yount?  And Robert said, don't worry about it, we have 

another founding membership that we can offer them and it's 

part of the original founding membership.  

Q. But it was not under the private placement 

memorandum, correct?  

MR. LITTLE:  Objection. 

THE COURT:  Overruled.  Go ahead. 

THE WITNESS:  I didn't know there was a 

distinction.  It was a founding membership, part of the 

original 20, and, again, I left all of the investment 

discussions and negotiations up to Robert and his attorney.  

I was never on the phone talking to people about funding.  
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You know, that is a -- that was done in Texas or Bruce 

Coleman's office.  

So the fact that they were talking, although 

Stuart's -- I understand Stuart's money still didn't come in 

and he hadn't signed any paper work, even until the 13th, so 

it was it was almost two weeks after Les Busick funded.  And 

there was no written commitment to the Younts that they had 

an exclusive right to that investment.  

BY MR. CAMPBELL:

Q. But you knew from your conversation with 

Mr. Radovan that once Mr. Busick funded, he had to do a 

different deal than what Mr. Yount would have been told 

before funding under the private placement memorandum, right?  

You knew it was a different deal? 

A. I didn't know there was a difference.  As far as I 

was concerned, there was 20 million in private placement 

founding memberships.  They've been called several different 

things.  As far as I was concerned, Stuart was getting what 

he wanted.  He wanted to be a part of the founding 

membership.  

Q. Why did you offer to call Stuart? 

A. I just said, do you want me to give him a call?  

He said, no, don't worry about it.  I'll take care of it.  He 

didn't know if the money was going to arrive.  Stuart had 
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been talking about this funding for four months.  So it was 

if Stuart's money ever arrives, we'll deal with it at that 

time and he would take care of it.  So it wasn't in my 

responsibility to -- because I had other people that were 

looking at the investment at the same time.  And so, 

honestly, that was in, you know -- that was Robert's and his 

attorney's call.  

If all of a sudden, because I didn't know whose 

money was going to come in first, someone would have had to 

make that call, but it certainly wasn't me.  

Q. But you still offered to call Mr. Yount to tell 

him about this perfect storm, right?  That was your words? 

A. I was not in direct communication with Stuart at 

that point.  Robert and Stuart -- Stuart wanted to talk with 

the developer and said, thank you, Dave, I'll take it from 

here.  I'm in direct communication with Robert.  

And I signed an NDA when I first was hired by 

Robert, and the NDA was very specific, do not -- I was not 

allowed to talk about investments, and private, confidential 

information was to be handled by the developer only.  I was 

not allowed and I could be in trouble if I was to circumvent 

the developer.  The developer and the attorney were basically 

dealing with possibly two deposits coming in at the same 

time, but I was allowing them to deal with that.  
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Q. You say you weren't in communication with 

Mr. Yount.  You sent him an e-mail on October 1st, right, 

Exhibit Number 32, right after he told Robert that he was 

going to fund and where to send the money?  

A. Well, Busick was talking about funding and Stuart 

had been talking about funding for four months.  So, you 

know, an e-mail about pictures of the project still on track 

has no bearing on the fact that -- you know, there's foot 

races in real estate all the time.  It comes down to the 

person that actually gets their money and the paper work 

accomplished.  

And Stuart still wasn't ready on August 1st.  

October 1st, Stuart was still not ready to sign the private 

placement or fund and so Les Busick beat him to the punch. 

Q. This wasn't a real estate deal.  This was a 

securities investment, right, Mr. Marriner? 

MR. LITTLE:  Objection. 

THE COURT:  Is the there an objection?  

MR. LITTLE:  Sorry, your Honor. 

THE COURT:  Is there an objection. 

MR. LITTLE:  Objection, your Honor, argumentative.  

I'll withdraw it. 

THE COURT:  Okay.  

THE WITNESS:  I recall the PPM stating it was not 
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a security.  It was a real estate development investment.  

And as far as I was concerned, the project was still booming 

and the project was looking great and it still looked like it 

was on track.  

BY MR. CAMPBELL:

Q. Let's go back and talk about your conversation 

with Mr. Radovan again.  Your testimony was that he told you 

to stay out of it, stay out of it? 

A. No.  He didn't say stay out of it.  I said that he 

said, I'll take care of it.  Which is consistent with all of 

my involvement with Robert is he would take care of the 

investment discussions so there wasn't a conflict or a 

misunderstanding.  So the -- so it wasn't, stay out of it.  

It was, don't worry about it, I'll handle it.  If Stuart -- 

Stuart's money ever arrives, then I'll deal with it.  

MR. CAMPBELL:  May I approach, your Honor?  

THE COURT:  Yes.  

MR. CAMPBELL:  Counsel, page 67 of Mr. Marriner's 

deposition starting with the question on line 14. 

BY MR. CAMPBELL:

Q. Mr. Marriner, I asked you, did you ever tell 

Mr. Yount on or about October 1st, oh, by the way, Busick is 

also looking like he might invest and that is going to close 

out the private placement memorandum on your 1 million.  And 
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can you read the next seven or eight lines, your answer to 

the question starting at line I believe 18? 

A. Called Robert because I report directly to Robert.  

I said we could have a perfect storm if Busick and Yount fund 

on the same day, because it was feeling like two people were 

sending their money in at the same time.  Robert said, don't 

worry, stay out of it.  Criswell Radovan has a million dollar 

piece or the developer could put another million unit up.  So 

he told me to stay out, because I offered to call Mr. Yount.  

I said, if Busick funds, you know, we should call Mr. Yount 

and call him off, because his funds hadn't arrived.  

Q. And you never called Mr. Yount to call him off?  

A. No.  

Q. And did you ever ask Mr. Radovan if he called 

Mr. Yount to call him off? 

A. I don't recall.  

Q. So your understanding of what Mr. Radovan told you 

that he was going to sell one of the CR shares to Mr. Yount? 

A. He said he had an additional founding membership 

he could make available and I don't know what that means.  It 

was called CR Cal Neva, so to me, I worked for the Cal Neva.  

So I didn't have a clear understanding of what is CR Cal 

Neva.  

Q. Mr. Marriner -- 
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A. So he simply said he has a founding membership 

that he could make available.  

Q. Okay.  Mr. Marriner, you knew that CR Cal Neva had 

a part -- had shares under the private placement memorandum, 

correct?  

A. I had only seen the name on the list.  So I -- I 

wasn't sure exactly sure what that meant.  Maybe they had 

invested a million dollars each.  There were two separate 

lines, so I didn't know if it was two separate investments or 

why wasn't it CR Cal Neva, 2 million.  So, obviously -- but 

Robert is the developer and I signed an NDA to not interfere 

with his business.  So when he said he had an additional 

member, founding membership that he could offer the Younts, I 

left it at that and did not pursue any kind of business 

interruption.  

Q. Mr. Marriner, you knew under the -- you had 

earlier testified that you had signed off on the amended 

restated operating agreement, Exhibit Number 5, and you 

signed it.  Can you look at that Exhibit Number 5 again?  

A. Okay.  

Q. And look at schedule 4.2 at the back of the 

exhibit.  Do you see where it says, CR Cal Neva LLC, and 

lists 2 million as part of the -- 

A. Where is that?  On page 12?  
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Q. It's schedule 4.2 at the back of the exhibit.  

A. I'm sorry.  I'm on page 12.  So you're saying go 

back to the schedule?  

Q. Yes.  

A. Okay 4.1. 

Q. 4.2 and this is an attachment to the operating 

agreement that you were a signatory to, right?  

A. Yes.  

Q. In that it shows the capital contributions of 

preferred members and it shows CR Cal Neva LLC as holding 

$2 million of that capital contribution? 

A. Right.  

Q. And you knew that 2 million counted against the 20 

million, which could be raised under the PPM, right?  

A. At that point, I didn't know if that had been paid 

for or it was being held back to be released at a later date.  

So I really had no knowledge of what that CR Cal Neva, 

because it's confusing, because Cal Neva, it sounded, well, 

that's the developer is Cal Neva in the project.  

And there's quite a few entities that are 

confusing.  There's, you know, there's Cal Neva, there's CR 

Cal Neva, there's CR Hospitality, CR.  So as far as I was 

concerned, it just appeared that it was a million dollar unit 

that maybe the developer had held back for a capital raise.  
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I had no knowledge of what CR Cal Neva LLC was or who the 

owners were.  And I tried to stay out of the investment side 

of the business and left it up to the developer.  

Q. Mr. Marriner, in the operating agreement, it 

spells out specifically that CR Cal Neva LLC is the manager 

of the entity.  Are you telling me you didn't know who the 

manager was? 

A. Well, then, the manager was holding back -- 

Q. Excuse me.  Are you telling me you didn't know 

that CR Cal Neva LLC was the manager of the LLC? 

A. There's several confusing LLCs that -- no, it 

wasn't on the top of my mind, because I wasn't dealing with 

CR Cal Neva.  I was hired by Cal Neva LLC or Cal Neva Lodge 

LLC or New Cal Neva LLC.  So when this perfect storm was 

happening and Robert said, don't worry, I have a preferred 

membership, which is what the Younts wanted, I said, great, 

good.  And the project was humming along, so I thought it was 

what Mr. Yount wanted.  

THE COURT:  Counsel, let's take our lunch break 

here.  Mr. Marriner, you can step down.  Watch your step.  

Let's get back together here at about quarter after.  That 

will give you enough time.  There's some restaurants up along 

the river here.  

MR. LITTLE:  Thank you, your Honor.
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MR. CAMPBELL:  Thank you, your Honor.

(A short break was taken.)

THE COURT:  Mr. Marriner, come on up. 

Mr. Campbell, you're on Exhibit 5, section 4.2.  Your 

witness.  

BY MR. CAMPBELL:

Q. Mr. Marriner, I just want to revisit for a brief 

moment here the sale to Mr. Yount or the transfer to 

Mr. Yount.  Was it your understanding that Mr. Radovan was 

going to negotiate that transaction with Mr. Yount?  

MR. LITTLE:  Vague. 

THE WITNESS:  I'm sorry.  

THE COURT:  Overruled.

THE WITNESS:  I'm sorry.  What was the question?

BY MR. CAMPBELL: 

Q. Let me rephrase it.  In lieu of Mr. Yount buying 

the share under the PPM, you knew Mr. Radovan had told you 

that instead he was going to get some other kind of share, 

right?  Is that correct?  

A. Well, he was going to take care of it.  That's the 

extent of my conversation.  

Q. Didn't he tell you that he was going to negotiate 

that second option?  Not that he was going to take care of 

it, but he was going to negotiate that with Mr. Yount?  
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MR. LITTLE:  Objection, mischaracterizes. 

THE COURT:  I'll let you clear that up.  

THE WITNESS:  He said he had a founding membership 

available.  

BY MR. CAMPBELL:

Q. If I may approach, your Honor.  Page 69, the 

question starts at line nine.  Mr. Marriner, I asked you in 

your deposition, now, you testified that Robert told you, 

don't worry about it, don't get involved, and I will work our 

way around it by selling some of the units to Mr. Yount for 1 

million, right?  You answered, he said do not -- well, I was 

told not to be involved in any conversation with any 

investors.  You know, it was all left up to Robert and Bruce 

Coleman.  And then what is the rest of your answer there in 

line 15?  

A. I said, should we tell him Robert said don't get 

involved, we have an additional 1 million unit that we will 

negotiate and settle with Yount.  Don't worry about it.  

We'll settle with Yount.  

Q. Did you ever ask Mr. Radovan if he went ahead and 

reached out to Mr. Yount and negotiated that transfer?  

A. I don't recall.  I had just left town with my 

family and wasn't even sure if the transaction was going to 

happen.  So, no, I didn't have any, you know, immediate 
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follow-up.  

Q. Did you understand that under the operating 

agreement that governed the other members that before one 

member could transfer his share, that the other members had 

to vote to approve that?  

MR. LITTLE:  Objection, mischaracterizes the 

document. 

THE COURT:  Overruled.  The question is just what 

his understanding was.  

THE WITNESS:  Can you repeat the question?  

BY MR. CAMPBELL:

Q. Did you understand under the operating agreement, 

for a member of the LLC to transfer a share to somebody, that 

the other members -- there was a mechanism for the other 

members to vote to approve that?  

A. That had never come up before, so we didn't 

discuss it.  

Q. So as of the time that Mr. Yount was intending to 

invest, you had no knowledge that there was some kind of 

operating agreement provision that governed the transfer of 

shares of members?  

A. I didn't know what -- it had never come up before, 

so I didn't understand what the policy would be, but I 

assumed Robert would take care of it.  
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MR. CAMPBELL:  May I approach, your Honor?  

THE COURT:  Certainly.  

MR. CAMPBELL:  Counsel, page 59 and starting at 

question on line nine.  

BY MR. CAMPBELL:

Q. I asked you in your deposition, Mr. Marriner, do 

you have any general information related to how and when an 

investor could take money out of the project?  You answered, 

I believe that's outlined in the investment document.  

Question, did you review those documents at about the same 

time in the summer of 2015?  Your answer was, I think I, you 

know, read through, looked at them, but I'm not an expert in 

investment.  Then I asked, what was your general 

understanding about the developer's ability to take money out 

of the project?  What was your answer at line 18?

A. I don't believe they are allowed to take money out 

except per operating agreement.

Q. Now, you were a member of the LLC, right?  

A. You mean as a founding member?  

Q. You had a piece of a founding membership, right? 

A. I believe so.  

Q. Okay.  As a member of the LLC, did you ever see 

anything from CR, Mr. Radovan, Mr. Criswell, or any of the CR 

entities that sought approval of the transfer of a share to 
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Mr. Yount? 

A. I was not on the executive committee, so I would 

not have see seen any discussions or votes, things like that.  

Q. Not as to the executive committee.  I know you're 

not on the executive committee.  As a member, did you ever 

see any e-mail communication, anything from Mr. Radovan, 

Mr. Criswell, or any of the Criswell Radovan entities that 

asked the members to approve this transaction with Mr. Yount? 

A. I do not recall.  

THE COURT:  If you could move the mic a little bit 

closer so Ms. Koetting can pick up.  Thank you.  

BY MR. CAMPBELL:

Q. So Exhibit 37, do you have that in front of you, 

Mr. Marriner?  

A. Yes.  

Q. This is an e-mail, it looks like it starts at the 

bottom of the page from you to Mr. Marriner and -- from you 

to Mr. Yount and it's dated October 10th, correct?  

A. Okay.  The lower one, yes.  

Q. So Mr. Yount was communicating to you 

October 10th.  And then it looks like you responded -- well, 

now, I'm sorry.  Mr. Yount responded to you, how about this 

Thursday.  We'll be flying in, but we'll try to close at 

3:30.  Looking forward to seeing the progress.  
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A. Yes.  I think it's discussing welcoming the new 

general manager.  

Q. Okay.  So this was before Mr. Yount funded on 

October 13th, correct?  

A. Yes.  

Q. Exhibit Number 41, this is a little tough to read 

the way it was printed out, but this looks like an e-mail 

string where you were trying to set up another tour with 

Mr. Yount, a tour of the property?  

A. Yes.  I kept offering and was waiting for a time 

that would work out.  So I know I checked several times just 

to show him the progress.  

Q. Did you ultimately have that meeting, a site tour? 

A. I think it was pushed back to later in October, 

around the 26th or 28th.  

Q. Any discussions with Mr. Yount at that site tour 

about the CR transaction of Mr. Yount buying a share from the 

Criswell Radovan or some other CR entity? 

A. If it's the October 28th site visit, is that what 

you're referring to?  

Q. Yeah.  The site visit that actually took place.  

A. I think at that site visit, it was welcome aboard, 

you know, this is one of our new founding members.  And we 

had a very good tour and I believe that progress was 
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substantial.  So it was a good tour and I think at that point 

Mr. Yount was a founding investor.  

Q. Did you talk to Mr. Yount at that tour about 

whether or not -- how his transaction went Mr. Radovan on the 

transfer of some other share that you were -- that was going 

to take place?  

A. Well, again, I was never involved in the private 

placement discussions, money changing hands, paper work, that 

was all done with the attorney in Texas.  So, no, as far 

as -- and I had gone out of town.  Our son that passed away 

three years earlier, his birthday is October 11th, and I told 

Robert that's a difficult time of the year for my family, so 

we went down to San Francisco to visit her family to get 

through that period of time.  And his birthday is 

October 11th, so I know that was, you know, I was not on 

site.  And maybe that's indicative of the tour, you know, 

being pushed back to the 28th.  But I figured everything went 

smooth and welcomed Mr. Yount to the founding investor team.  

Q. But you did know that Mr. Yount invested, because 

you got a $30,000 commission, right? 

A. Yeah, by the 28th walk-through, he had been 

welcomed to the Cal Neva founding membership.  

Q. And you also received the commission from 

Mr. Busick, the $75,000 commission? 
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A. Yes.  Yes.  That was the only income I received in 

2015 from Cal Neva.  

Q. And you already received, according to what you 

testified to earlier, you sold about 14 million in membership 

interests.  So a commission at three percent, that would be 

$420,000.  So your total commission on the sales of these was 

$495,000, does that sound about right? 

A. Split between two brokers.  

Q. The one that worked with you in your office? 

A. Yeah.  Over about a three-year period of time, in 

my business, sometimes you don't make anything for a year, 

and then you'll get it all in one lump sum and then nothing 

for the next year.  So I'd only expected to raise 5 million 

and Robert needed additional funding, and, fortunately, the 

project was fairly easy to present to people, because it was 

an attractive project.  

Q. Let's move into December of 2015 next.  I don't 

have a document yet.  

A. But what tab?  

Q. I don't have a document.  I'm shifting the focus 

here.  Let's move up on the time line to December of 2015.  

A. Yes.  

Q. Did you attend the -- strike that.  December 12th, 

2015 was the date slated for the opening of the casino hotel, 
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right?  

A. That was Frank Sinatra's 100th birthday, yes.  

Q. But it didn't open on December 12th, right? 

A. That's correct.  

Q. When did you find out that it was not going to 

open on December 12th? 

A. I think it was becoming evident probably in early 

December or late November that there was a problem in the 

Circle Bar foundation was completely -- the sub floor was dry 

rot, so they had to completely take it out, rebuild it.  

And so what would have been where the big party 

would have been in the famous Circle Bar, that had gone 

through a major redesign engineering and that was thrown off.  

The actual hotel was ready for furniture and could have been 

open.  So it -- I would say that it was the unfortunate 

condition of a building built in probably 1938 or '40 or '50, 

whenever the Circle Bar and the Indian Room was built.  

It was a last minute, well, we're not going to be 

able to open, because the county is not going to release a 

use permit on a partially completed building.  But the tower 

could have been furnished and probably been opened.  

Q. But I think your earlier testimony was, you also 

knew that wasn't going to happen back in the September time 

frame unless the project was refinanced? 
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A. I think Robert was trying to figure out what are 

we do for Frank Sinatra's 100th birthday, because they had a 

marketing company that was planning a big event.  So each 

week, I'm sure, they were trying to figure out if the county 

is not going to a certificate of occupancy, we're going to 

have to move the party.  The party was going to be moved to 

the Las Vegas where the Sinatra family had another event.  

And then a lot of the investors called Robert and 

said, why don't we just have it at the Fairwinds and call it 

Frank Sinatra's 100th birthday and the project has been 

delayed.  I think by that time, by December, most people knew 

that the project, you know, was pushed to Father's Day, I 

believe, in 2016.  

Q. But the question I asked was not about having the 

party there, it was having the opening of the casino hotel.  

Your previous testimony was that you knew back in September? 

A. Yeah, it was pretty obvious when the foundation 

had to be taken out and redone that that was a major delay. 

Q. That was back in September? 

A. Probably September, October.  I think it was 

completed in October.  

Q. Your earlier testimony was the refinance of the 

project with additional debt had to be done before the 

project could be open on time?  
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A. Well, the financing is a separate question than 

the construction certificate of occupancy, so I'm confused.  

So the party would have had to have had a certificate of 

occupancy to have a party in the building.  Financing was 

being pursued. 

Q. In order to open the hotel? 

A. Well, to finish the hotel, of course.  

Q. Okay.  So did you attend that event at the 

Fairwinds? 

A. At the Fairwinds, yes.  

Q. My understanding there was first a meeting, like 

an executive committee meeting?  

A. Yes.  My wife and daughter and I had a Christmas 

tree cut down and we decorated a tree for the party and we 

wrapped presents.  In a separate room, the executive 

committee that I'm not a part of, had a meeting, I think, 

starting at 5:00 or 6:00.  

Q. Were the other members invited to that executive 

committee meeting? 

A. No.  It was just the executive committee.  

Q. So you weren't there and to your knowledge no 

other members were there?  

A. Other members were showing up, I believe, at about 

6:00 for the actual Frank Sinatra 100th birthday party.  But 
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the executive committee was having a meeting, you know, in a 

private room.  

Q. And only the executive committing was attending? 

A. I believe so.  

Q. And then there was a party started after that, you 

testified?  

A. Right.  

Q. What was your recollection of what happened after 

the executive committee meeting finished and the party 

started?  

A. Well, my wife and I arranged for the catering and 

the house was set up for a party.  And when the financial 

meeting broke up and they left this private room and came 

into the living room, there was some heated discussion and 

some arguing about, you know, financing or construction 

overruns.  I wasn't in the meeting.  

So all I know is it was, you know, kind of 

pointing fingers and accusations.  And I called my wife and 

daughter, who were on their way back to the party, I said, I 

don't think this is going to be Frank Sinatra's 100th 

birthday party.  So I suggested that they not to come back.  

It kind turned into a financial discussion and -- but I 

wasn't in the meeting, so I don't know even to this day what 

was discussed.  
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Q. You were in the party, though, and you could see 

what was going on with the other members? 

A. Yeah.  I was in the kitchen getting ready with the 

caterer.  

Q. Was it fair to say that the other members of the 

LLC were pretty upset? 

A. There was a particular group called the Incline 

Men's Club, they invested 6 million, they specifically were 

very upset and, you know, kind of shouting across the room.  

And that's when I realized that, you know, it was -- you 

know, there was some discussion.  And I'm not sure if it was 

about financing or cost overruns.  

Q. So you have no idea what the discussion -- what 

the executive committee -- the members were talking about 

once the party started?  

A. Well, once the party started, Robert and Bill 

stood next to the fireplace and started kind of welcoming 

people to the party and tried to keep it a party, but there 

was a lot discussion.  I just can't recall the specific 

comments.  But I think they were concerned about, you know, 

financing and cost overruns.  And it was, you know, at that 

point, it was really the first time that it felt like -- at 

that particular point, it was kind of like the cost overruns 

or the lack of financing.  I know they were trying to close 
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on the Mosaic loan.  There was something going wrong there.  

And the party really only lasted maybe an hour or 

so and then everybody took off.  The caterers stayed in the 

kitchen, because it was a confidential conversation.  So I 

think it was, you know, appropriate that -- 

Q. Did Mr. Criswell address the members of the LLC in 

that party setting meeting of general address?  

A. They both had kind of a general address and then 

there were people broke off into separate groups for private 

discussions.  

Q. Were you there for that general address?  

A. Yes.  

Q. And what was mentioned in that general address as 

to budget or cost overruns, if you recall?  

A. I don't recall the detail, but they were talking 

about, you know, the status of the project.  That, you know, 

obviously, it wasn't opening for Frank Sinatra's birthday, 

but it was pushed to March.  I think it was, you know, March 

or April that it would be most likely opening.  But they were 

still in need of closing on the Mosaic loan would have been 

the ideal solution.  

Q. Did Mr. Criswell tell the other investors that 

they needed that Mosaic loan to finish the project?  

A. I think that was one of the possible solutions.  
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REPLY TO OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

 

 

CODE 3790 
THE LAW OFFICE OF RICHARD G.  
CAMPBELL, JR. INC. 
RICHARD G. CAMPBELL, JR. (Bar No. 1832) 
200 S. Virginia Street, 8th Floor  
Reno, NV  89501 
Telephone: (775) 686-2446 
Facsimile: (775) 686-2401 
rcampbell@rgclawoffice.com 

Attorneys for Plaintiff 
 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

THE STATE OF NEVADA IN AND FOR THE 

COUNTY OF WASHOE 
 

GEORGE STUART YOUNT, Individually 
and in his Capacity as Owner of GEORGE 
STUART YOUNT IRA, 

Plaintiff, 

v. 

CRISWELL RADOVAN, LLC, a Nevada 
limited liability company; CR Cal Neva, 
LLC, a Nevada limited liability company; 
ROBERT RADOVAN; WILLIAM 
CRISWELL; CAL NEVA LODGE, LLC, a 
Nevada limited liability company; 
POWELL, COLEMAN and ARNOLD 
LLP; DAVID MARRINER; MARRINER 
REAL ESTATE, LLC, a Nevada limited 
liability company; NEW CAL-NEVA 
LODGE, LLC, a Nevada limited liability 
company;  and DOES 1-10, 

Defendants. 

CASE NO.  CV16-00767 

DEPT. NO.  B7 

 
 
 

 
REPLY TO DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL 

SUMMARY JUDGMENT 
 

Plaintiff GEORGE STUART YOUNT (“Mr. Yount”), by and through his undersigned 

counsel, The Law Office of Richard G. Campbell, Jr. Inc., hereby files his Reply to Defendants’ 

Opposition to Plaintiff’s Motion for Partial Summary Judgment. 
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 2  
REPLY TO OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

 

Defendants Opposition to Plaintiff’s instant Motion for Partial Summary Judgment sets 

forth three basic arguments on why Summary Judgment is not appropriate in this matter.   

First, Defendants primary argument is that even if Mr. Yount thought he was purchasing 

the last share of a $20 million raise of capital under a Private Placement Memorandum (“PPM”) 

for the Cal Neva Lodge LLC, but instead purchased one of Criswell Radovan’s (“CR”) share in the 

LLC, he still has a share in the LLC and thus has not been damaged.  Despite the undisputed fact 

that Mr. Yount would have never purchased a CR share for reasons outlined in his Motion, he does 

not have a share in the LLC.  That is because under the Operating Agreement governing the 

members of the LLC any transfer of a share requires a vote by the members of the LLC, and that 

vote never took place.  See Plaintiff’s Motion for Summary Judgment at pp 4-5 and Exhibit 1.  Now 

for the first time in their Opposition Brief, Defendants raise the novel argument that Criswell and 

Radovan did not need approval from the other members because a transfer of one of their two shares 

had already been approved.  As set forth below that argument has no support under the terms of the 

Operating Agreement.  Defendants’ argument at pp 7 and 8 of their Opposition alleges that the 

terms of the PPM and other documents prove that it was well known that CR Cal Neva had the 

authority and planned on selling of their shares.  First and foremost, whether it was well known or 

not, the Operating Agreement governed the relationship of the members of the LLC and CR Cal 

Neva LLC was such a member and was governed by the Agreement. Defendants’ reliance on 

Section 7.4 of the Agreement is not persuasive.  This section deals with the Development Services 

Agreement that allowed CR Cal Neva to act as the developer of the project and only sets forth that 

CR had made a $2 million capital contribution to the project, it does not have any verbiage that 

could be interpreted to imply that there was pre approval of the other members to sell one of their 

shares.  Section 7.4 spells out specifically that the CR share “shall be treated in the same manner 

as the capital contributions of all other preferred Members…” Section 4.7 of the Agreement 

provides that no member will have the right to withdraw his/its capital contribution except as 

provided in the Agreement.  Section 12.2 specifically provides that no member may sell or transfer 

any of its interest in the LLC unless approved in writing by Members holding at least 67% of the 

percentage interest in the Company.  Section 11.1.2 provides that if a Member has received the 
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REPLY TO OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

 

return of any part of  its capital contribution in violation of the Agreement it is liable to the Company 

for the amount of the capital contribution wrongfully returned.  A footnote to the PPM, which notes 

the breakdown of the CR investment into the project, and a promissory note spelling out the 

minimum investment that CR had to make in the project in no way, shape or form obviates the 

language of the Agreement.  Further, as noted in Plaintiff’s instant Motion, CR’s counsel 

specifically told CR that it needed written approval of the other LLC members before they could 

sell their share to Mr. Yount.  See Plaintiff’s Motion and attached exhibits 7, 8 and 9 thereto.  There 

was never written approval of the transfer of the CR share to Mr. Yount and he does not currently 

have a share in the LLC.  

Defendants’ second argument on why Summary Judgment is not appropriate as to Criswell 

and Radovan is that the theory of conversion does not apply primarily because Mr. Yount still has 

a share of the LLC and thus is not damaged. As set forth above that is not true.  The other leg of 

defendants’ argument about conversion is that conversion is essentially a tortious act which is either 

unlawful or which cannot be justified or excused in law. As set forth in Plaintiff’s motion, Mr. 

Yount never agreed to purchase one of the CR shares, he was never informed that he was purchasing 

a CR share instead of a share under the PPM, and when he found out about the ruse Defendants’ 

attempted to paper the transaction and have him retroactively agree to purchase one of the CR 

shares in the LLC, which he vehemently refused to do so.  As spelled out in detail in Plaintiff’s 

motion, Defendants acts of taking and keeping Mr. Yount’s money could not be more intentional 

and without any legal support, especially since their counsel specifically instructed them that other 

members needed to first approve the transfer.  Even assuming arguendo that Mr. Yount had agreed 

to purchase one of the CR shares, when there was no approval by the other members of the LLC, 

keeping Mr. Yount’s money at that point was intentional and without any legal support.  Defendants 

footnote on page 8 of their opposition implies that it was all right for Defendants to keep Mr. 

Yount’s $1million until a formal vote took place in April of 2016. It was not all right, Mr. Yount  

/// 

/// 

/// 
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was never informed that he was buying a CR share, he never agreed to buy a CR share, he refused 

to sign the documents to paper an agreement to purchase a CR share, and the other members of the 

Cal Neva Lodge LLC never approved the transfer of a CR share. 
 
DATED:  August 4, 2017. 

 
       THE LAW OFFICE OF RICHARD G.  

       CAMPBELL, JR. INC. 
 
 
By: /s/ Richard G. Campbell, Jr.       
      RICHARD G. CAMPBELL, JR. 
      Attorney for Plaintiff 
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SECOND JUDICIAL DISTRICT COURT 

COUNTY OF WASHOE, STATE OF NEVADA 
 

AFFIRMATION 
Pursuant to NRS 239B.030 

 
The undersigned does hereby affirm that the preceding document, filed in this case: REPLY TO 
DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY 
JUDGMENT;   

 
 Document does not contain the social security number of any person 

 
- OR - 

 
 Document contains the social security number of a person as required by: 

 
   A specific state or federal law, to wit: 
 
             
   (State specific state or federal law) 
 

- or - 
 

 For the administration of a public program 
 

- or - 
 

 For an application for a federal or state grant 
 
 
Dated:  August 4, 2017.            THE LAW OFFICE OF RICHARD G.  

       CAMPBELL, JR. INC. 

 

By:  /s/ Richard G. Campbell, Jr.  
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PROOF OF SERVICE 
 

 I am a resident of the State of Nevada, over the age of eighteen years, and not a party to 
the within action.  My business address is The Law Office of Richard G. Campbell, Jr. Inc., 200 
S. Virginia Street, 8th Floor, Reno, NV  89501.   On August 4, 2017, I served the following 
document(s): 

 
REPLY TO DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL 

SUMMARY JUDGMENT 
 

¨ BY FAX: by transmitting via facsimile the document(s) listed above to the fax 
number(s) set forth below on this date before 5:00 p.m. 

¨ BY HAND: by personally delivering the document(s) listed above to the person(s) 
at the address(es) set forth below. 

¨ BY MAIL: by placing the document(s) listed above in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Reno, Nevada addressed 
as set forth below.  

¨ BY EMAIL: by causing the document(s) to be electronically served. 

¨ BY OVERNIGHT MAIL: by causing document(s) to be picked up by an 
overnight delivery service company for delivery to the addressee(s) on the next 
business day. 

¨ BY PERSONAL DELIVERY: by causing personal delivery by   Reno Carson 
Messenger Service  of the document(s) listed above to the person(s) at the 
address(es) set forth below. 
 

x BY E-MAIL/ELECTRONIC FILING SYSTEM: by causing the document(s) to 
be electronically served via the court’s electronic filing system to the following 
attorneys associated with this case.  
 

  
Martin A. Little 
Howard and Howard 
3800 Howard Hughes Parkway, Ste 1000 
Las Vegas, Nevada  89169 

Andrew N. Wolf  
Incline Law Group, LLC 
264 Village Blvd, Suite 104 
Incline Village, NV 89451 
 

 
 
 I declare that I am employed in the office of a member of the bar of this court at whose 
direction the service was made. 
 

Executed on August 4, 2017, at Reno, Nevada. 

       /s/ Danielle Bleecker     
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CODE: 4210 
ANDREW N. WOLF (#4424) 
JEREMY L. KRENEK (#13361) 
Incline Law Group, LLP 
264 Village Blvd., Suite 104 
Incline Village, Nevada 89451 
(775) 831-3666 

Attorneys for Defendants DAVID MARRINER and 
MARRINER REAL ESTATE, LLC 
 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

THE STATE OF NEVADA IN AND FOR THE 

COUNTY OF WASHOE 
 

GEORGE STUART YOUNT, Individually 
and in his Capacity as Owner of GEORGE 
STUART YOUNT IRA, 

Plaintiff, 

v. 

CRISWELL RADOVAN, LLC, a Nevada 
limited liability company; CR Cal Neva, 
LLC, a Nevada limited liability company; 
ROBERT RADOVAN; WILLIAM 
CRISWELL; CAL NEVA LODGE, LLC, a 
Nevada limited liability company; 
POWELL, COLEMAN and ARNOLD 
LLP; DAVID MARRINER; MARRINER 
REAL ESTATE, LLC, a Nevada limited 
liability company;  NEW CAL-NEVA 
LODGE, LLC, a Nevada limited liability 
company and DOES 1-10, 

Defendants. 

CASE NO.  CV16-00767 

DEPT NO.  B7 
 

 

 

MARRINER’S TRIAL STATEMENT  

TO THE HON. PATRICK FLANAGAN, DISTRICT JUDGE:  

Defendants DAVID MARRINER and MARRINER REAL ESTATE, LLC (collectively 

“Marriner”), respectfully submit the following trial statement per WDCR 5.  

F I L E D
Electronically
CV16-00767

2017-08-25 11:40:56 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 6268451 : pmsewell
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CONTENTS/OUTLINE. 

1. Statement of facts and essential elements of the claims or defenses. 

a. Yount’s fraud claim against Marriner. 

i. Elements of the fraud claim. 

ii. Facts 

b. Yount’s statutory securities fraud claim against Marriner. 

i. Elements of the statutory securities fraud claim. 

ii. Facts 

c. Yount’s punitive damages claim against Marriner. 

i. Elements of the punitive damages claim. 

ii. Facts 

d. Marriner’s defense based on Yount’s independent investigation. 

i. Elements of the independent investigation defense. 

ii. Facts 

2.       Statement of admitted or undisputed facts. 

3.       Issues of law and memorandum of authorities. 

4.       List of summaries, schedules, etc. 

a. Cal-Neva project change orders. 

5.       Witness list. 

6.  Other comments, suggestions, or information for the assistance of the court. 

7.       Certification of counsel re settlement communications. 
 

/// 

 

/// 

 

///  
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MARRINER’s TRIAL STATEMENT - 3 

 

1. Statement of facts and essential elements of the claims or defenses. 

 Only three of Yount’s seven claims for relief are asserted against Marriner: the Third 

Claim for Relief for fraud, the Sixth Claim for Relief for punitive damages, and the Seventh 

Claim for Relief for state-law securities fraud.  Only these three claims are discussed below, 

along with Marriner’s affirmative defense based on Yount’s independent investigation. 

A. Yount’s fraud claim against Marriner. (Third Claim for Relief.) 

i. Elements of the fraud claim: 
 
a. A false representation of a past or present fact made by the defendant;1 

 
b. Defendant's knowledge or belief that the representation of fact is false (or insufficient 

basis for making the representation); 
 

c. Defendant's intention to induce the plaintiff to act or to refrain from acting in reliance 
upon the misrepresentation; 
 

d. Plaintiff's justifiable reliance upon the misrepresentation; and, 
 
e. Damage to the plaintiff resulting from such reliance. 2 

  

                                                 
1 The Ninth Circuit has made it clear that in cases where conditions have deteriorated, "it is 
clearly insufficient for plaintiffs to say that the later, sobering revelations make the earlier, 
cheerier statement a falsehood." In re GlenFed, Inc. Sec. Litig., 42 F.3d 1541, 1548-49 (9th 
Cir.1994) (overruled on other grounds). In order to properly plead fraud, plaintiffs must set forth 
an "explanation as to why the disputed statement was untrue or misleading when made. The Ninth 
Circuit has also held that an actionable misrepresentation must relate to fact and cannot be based 
"on an expression of opinion or a prediction." Bulgo v. Munoz, 853 F.2d 710, 716 (9th Cir. 
1988)); see also Clark Sanitation, Inc. v. Sun Valley Disposal Co., 87 Nev. 338, 341-42, 487 P.2d 
337, 339 (1971) ("Nevada has recognized that expressions of opinion as distinguished from 
representations of fact, may not be the predicate for a charge of fraud."). 
2 Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 592 (1992). See, also, Barmettler v. Reno Air, Inc., 
114 Nev. 441, 956 P.2d 1382 (1998), and Collins v. Burns, 103 Nev. 394, 741 P.2d 819 (1987) 
(noting that one liable for intentional (or fraudulent) misrepresentation generally must have 
communicated information knowing its falsity).  The element of resulting damage requires proof 
of causation between the misrepresentation and the alleged harm.  The plaintiff has the burden of 
proving each element of the fraud claim by clear and convincing evidence. Lubbe v. Barba, 91 
Nev. 596, 540 P.2d 115, 117 (1975). “Clear and convincing evidence is a higher standard than 
proof by the preponderance of the evidence and requires evidence establishing every factual 
element to be highly probable.” Fergason v. LVMPD, 131 Nev. Adv. Op. 94, 364 P. 3d 592, 596 
(2015).  This burden of proof applies to every element of every claim asserted in this lawsuit by 
Yount against Marriner. 
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ii. Facts 

1. On February 13, 2014, Marriner and Cal Neva Lodge, LLC (“CNL”), signed a Real Estate 

Consulting Agreement – Cal Neva Lodge Development.  (DM000367) The consulting 

agreement provides that “Marriner will manage all aspects of the sales of 5 Founding 

Memberships and 28 condominiums approved on the site plan.”  The majority of the 

agreement relates to Marriner’s anticipated role in planning, pricing, marketing and sales 

of the 28 condos.   

2. On February 18, 2014, Marriner first contacted Yount in to ask if he was interested in 

investing in the Cal-Neva project. 

3. Sometime later in February, 2014, Yount advised Marriner that he had no interest in 

investing in the project. 

4. From February, 2014, to June 17, 2015 (16 months), there were no communications 

between Marriner and Yount regarding the Cal-Neva project. 

5. On June 17, 2015, sixteen (16) months after the initial contact, Yount contacted Marriner 

by email expressing possible interest in the project. “Long time, no hear. How’s your 

project going, Dave?” 

6. On July 12, 2015, Marriner invited Yount to attend a tour of the Cal-Neva project 

construction site. 

7. On July 14, 2015, Marriner conducted a tour of the project with Yount. 

8. On July 14, 2015, Marriner provided Yount the July 2015 Monthly Status Report created 

by Criswell Radovan. 

9. Page 16 of the July 2015 Monthly Status Report provided by Marriner to Yount on July 

14, 2015 (DM000326), contains the following Construction Summary, which described 

the anticipated project cost overruns as follows: 
The original budget has been adversely impacted due to items such as: 
o Fire Marshall requirements to bring the building to current codes as well as 
significant electrical system upgrades for life safety such as new generator, new 
switchgear, etc. required by NV Energy 
o Smoke removal system required by Fire Marshall 
o Floor to floor fire dampers added by Fire Marshall 
o Stairwell pressurization system installation required by Fire Marshall 
o Terrace Units fire sprinkler system added by Fire Marshall 
o Structural repairs due to unforeseen deterioration and lack of substantial footings. 
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o Structural repairs due to rot and failure of significant beams and flooring beneath 
Circle Bar 
o Specialty Restaurant scope changes and upgrades 
o Casino Floor scope changes and upgrades 
o Three Meal Restaurant Kitchen Equipment and Grease Duct/Air Make Up Air 
upgrades added as required by code. 
o Replace Sprinkler System in the low rise due to massive rust in the lines. 
o Sewer Line Replacement due to cracking and failing lines. 
o Mandatory {code required) elevator hoistway upgrade requirements 
o Starwood brand quality standards requirements - upgrades in materials and scope 
o Fan coil unit replacement in all tower rooms 
o Civil/ Underground BMP additions required by code  

10. Marriner was not on the CNL members’ executive committee and the July 2015 Monthly 

Status Report was the most up-to-date information Marriner had to share with Yount at 

the time regarding the project’s construction. 

11. On July 14, 2015, following the project tour earlier that same day, Yount immediately 

began his independent investigation of the project.  Yount contacted the project architect, 

Peter Grove (who was Yount’s own architect) asking his opinions about the project. 

(GSY002034, SY Depo #50), with added emphasis: 

Yount: What do you rate the project's chance of success? 

Grove: I'm going to say pretty good ... 

Short term they are in a fundraising mode. Construction costs are exceeding the 

budget and they/we are trying to get our arms around it. .. and keep it in check. 

Long range, I'm a believer in the Cal Neva, the vision and direction the design is 

going .... and simply the name recognition. The rooms will be very nice, I like the idea 

of bringing up the level of the food service and restaurants. The north shore is so 

lacking in quality food. They are putting an emphasis on the entertainment also which 

I like. I really [like] the ownership team. Quality guys. 

Glad you guys got the tour ... and I'm sure the full court press on jumping on board 

from an investment standpoint. I'll continue to keep you posted with pics as things 

progress. 

Have a good one! 
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12. Following the tour on July 14, 2015, Yount was in direct contact with Robert Radovan, 

from whom Yount directly obtained answers to questions and other project information. 

13. On July 25, 2015, Radovan informed Yount via email, “We are refinancing the [$6 

Million] mezzanine piece with a less costly $15,000,000 mezzanine. This is to cover the 

added costs of regulatory and code requirements which changed or were added by the two 

counties and TRPA which we deal with. We have also added some costs for design 

upgrades within the project.”  (The added cost items were detailed in the foregoing 

Construction Progress report previously given to Yount, quoted above.) 

14. On August 3, 2015, in response to Marriner asking Yount if he had any further questions, 

Yount advised Marriner that he was getting his information directly from Robert Radovan 

and that his CPA, Ken Tratner, would be getting more information directly from Radovan.   

15. Thereafter, from August 3, 2015, until the date of his investment on October 13, 2015, 

Yount did not request any further information from Marriner.  

16. Prior to investment, Yount learned that the project opening would be delayed to a soft 

opening in Spring, 2016, with a grand opening on Father's Day weekend 2016. 

17. Prior to investment, Yount concluded that the project was $10 Million over budget and 

so informed his CPA, Tratner, who was assisting Yount’s investigation.  

18. Yount is unaware of any financial improprieties in the project and hasn’t identified any. 

19. All project information provided to Yount came from CR or Radovan or the project 

architect, Peter Grove. 

20. Any information provided by Marriner to Yount came from CR or Radovan. 

21. Accordingly, there is no false statement made by Marriner to Yount. 

22. There is no information provided by Marriner to Yount which Marriner knew or believed 

to be false. 

23. All of Yount’s assertions about inaccurate information are based on information he 

received from Radovan or people other than Marriner. 

24. There is no false information provided by Marriner to Yount, upon which Yount actually 

relied. 
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25. Yount has not identified any information provided by Marriner to Yount, on which he 

relied in making his investment.  

26. In September, 2015, Radovan began discussing with Les Busick Mr. Busick’s possible 

acquisition of the remaining membership interests available under the private placement 

memorandum (PPM).   

27. At the same time, Radovan was concerned about whether Yount would actually invest 

and, if so, when.  

28. On or about October 1, 2015, Marriner stated to Radovan that it seemed like two 

investors, Yount and Busick, were about to send in their money at the same time, 

attempting to purchase the same membership interest.  

29. Radovan replied that the developer CR had an additional membership unit to sell to 

Yount.  Marriner offered to call Yount if Busick funded first.  Marriner recalls that 

Radovan asked Marriner to stay out of it, stating that CR would be able to provide the 

appropriate founder’s membership unit to Yount. 

30. Radovan, however, assumed later that Marriner had told Yount that Busick had invested 

and that Yount would be purchasing one of CR’s developer shares. 

31. Radovan’s statements to Marriner that CR had an original $1 Million founder’s unit which 

could be sold to Yount was consistent with various notes in the Cal-Neva capital tables. 

32. Marriner was not privy to exactly when Busick funded his additional investment.  

Marriner later learned it occurred in early October, 2015. 

33. In light of the foregoing conversations with Radovan, Marriner did not tell Yount that 

Busick had invested prior to Yount funding his investment. 

34. There is no evidence that Marriner’s duties required him to disclose to Yount the further 

interest and investment by Busick. 

35. Marriner had no involvement in Yount’s execution or delivery of his investment 

documents. 

36. Marriner had no involvement in Yount’s delivery of funds to Coleman. 

37. Mariner did not handle the receipt or delivery of Yount’s investment documents or 

Yount’s money. 
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38. Marriner had no knowledge or reason to anticipate that Coleman would release Yount’s 

invested money to CR without first notifying Yount and without transfer documents 

approved by Yount for that purpose. 

39. Yount’s damages, if any, arise from the delivery of his invested funds by the escrow 

agent, Coleman to CR without Yount’s consent and execution of corresponding transfer 

documents. 

40. There is no causal connection between any act or omission by Marriner in regard to the 

alleged failure by Marriner to inform Yount that Busick was making a further investment 

in the project and the delivery of Yount’s investment funds by Coleman, the escrow agent, 

to CR without documents approved by Yount for that purpose. 

41. There is no evidence that the membership interest Yount received is materially different 

from the one he thought he was purchasing. Any assertion to this effect is speculative and 

not supported by competent evidence. 

42. Certain members of Cal Neva interfered in the Mosaic refinancing expected by Radovan.   

43. Yount was aware of the interference when it occurred.   

44. Yount’s alleged damages result in whole or in part from the interference in the Mosaic 

loan. 

45. Yount confirmed that he read, understood, and agreed to the provisions in the Private 

Placement Memorandum (“PPM”). 

 

A. Yount’s statutory securities fraud claim against Marriner.  (Seventh Claim 

for Relief.) 

i. Elements of the statutory securities fraud claim. 

As a result of the interplay between NRS 90.660 and NRS 90.570, the only private right of 

action under NRS 90.570 is under Subsection 2.  Synthesizing the two related statutes and the 

case law, the elements of a private claim under NRS 90.570 are, therefore, the following: 

1. Either: (a) an untrue statement of a material fact or (b) the failure to state a 

material fact necessary to make other statements made not misleading in the 

light of the circumstances under which they are made; 
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MARRINER’s TRIAL STATEMENT - 9 

 

2. Scienter (defendant’s knowledge of the alleged falsity);3 

3. Reliance; 

4. The plaintiff’s purchase of the security; 

5. Plaintiff’s tender of the security back to the issuer, unless it was sold by the 

purchaser. 

Note: Punitive Damages are not authorized by NRS 90.660, through which 

Yount’s civil liability claim under NRS 90.570(2) is asserted. 4 

                                                 
3 Plaintiff must establish that the alleged misrepresentations and omissions were made 
intentionally, recklessly or knowingly. Scienter, in this context, refers to a mental state embracing 
intent to deceive, manipulate or defraud. Newton v. Uniwest Financial Corp., 802 F. Supp. 361, 
367, FN 42 ( D. Nevada 1990), defining scienter under Rule 10b-5. 

 

4    NRS 90.660 Civil liability. 

      1.  A person who offers or sells a security in violation of any of the following 
provisions:  *** (d) Subsection 2 of NRS 90.570; *** 

=> is liable to the person purchasing the security. Upon tender of the security, the 
purchaser may recover the consideration paid for the security and interest at the 
legal rate of this State from the date of payment, costs and reasonable attorney’s 
fees, less the amount of income received on the security. A purchaser who no 
longer owns the security may recover damages. …  

 

NRS 90.570     Offer, sale and purchase. In connection with the offer to sell, sale, 
offer to purchase or purchase of a security, a person shall not, directly or 
indirectly:  *** 

2. Make an untrue statement of a material fact or omit to state a material fact 
necessary in order to make the statements made not misleading in the light of the 
circumstances under which they are made;… 

*** 

Although reliance and scienter are not required elements of securities fraud in state enforcement 
actions initiated under NRS 90.570(2) and (3), Secretary of State v. Tretiak, 117 Nev. 299, 22 P. 
3d 1134 (2001), by implication they remain as elements of a private claim for relief under NRS 
90.570.  The clear and repeated differentiation of state enforcement actions in Tretiak can only 
mean that that scienter and reliance are still necessary elements of a private claim under the 
statute.  Moreover, the requirement of a purchase in NRS 90.660 necessarily implies that reliance 
must also be an element.  See Paracor Finance v. General Elec. Capital Corp., 96 F.3d 1151, 
1157 (9th Cir.1996) (stating that "[t]he elements of a Rule 10b-5 claim are: (1) a 
misrepresentation or omission of a material fact, (2) reliance, (3) scienter, and (4) resulting 
damages"); see also Shivers v. Amerco, 670 F.2d 826, 831 (9th Cir.1982) (stating that "[t]he blue 
sky laws of ... Nevada ... parallel Rule 10b-5.... Since ... Nevada ... chose to enact laws paralleling 
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MARRINER’s TRIAL STATEMENT - 10 

 

ii. Facts 

  The same facts underlying Yount’s common law fraud claim against Marriner apply to 

the state securities fraud claim.  See facts numbered 1 through 45 listed above.  The burden of 

proof is, again, clear and convincing evidence. See, Lubbe v. Barba, supra, 91 Nev. 596, 540 

P.2d 115, 117 (1975).  There is no viable securities fraud claim.  

B. Yount’s punitive damages claim against Marriner. (Sixth Claim for Relief.) 

i. Elements of the punitive damages claim: 

1. Breach of an obligation not arising from contract; 

2. Proof by clear and convincing evidence that the defendant is guilty of 

oppression, fraud or malice….”  (NRS 42.005)   

3. “‘Fraud’ means an intentional misrepresentation, deception or concealment of 

a material fact known to the person with the intent to deprive another person of 

his or her rights or property or to otherwise injure another person.” (NRS 

42.001(2).) 

4. Liability for punitive damages must be individually assessed vis a vis each 

defendant in accordance with NRS Chapter 42.  (NRS 42.005.) 

i. Facts 

  The same facts underlying Yount’s fraud claims against Marriner apply to the Punitive 

damages claim.  See facts numbered 1 through 45 listed above.  The burden of proof is, again, 

clear and convincing evidence. NRS 42.005. There is no viable punitive damages claim.  

 
C. Marriner’s defense based on Yount’s independent investigation. (Marriner’s 

Second Affirmative Defense, Answer at 9:20) 

i. Elements of the independent investigation defense: 

1. Plaintiff made an independent investigation of the subject matter of the transaction; 

2. Defendant did not interfere with plaintiff’s investigation. 5 

                                                                                                                                                               
Rule 10b-5, we think it only logical that [Nevada] intended the statutes to be interpreted 
consistently with the federal rule"). 

5 Blanchard v. Blanchard, 108 Nev. 908, 839 P.2d 1320, 1323 (1992) (generally, “a plaintiff 
making an independent investigation will be charged with knowledge of facts which reasonable 
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MARRINER’s TRIAL STATEMENT - 11 

 

ii. Facts 

46. Prior to investment, Yount conducted an independent investigation of the project with his 

CPA, Ken Tratner.   

47. As part of his independent investigation, Yount synthesized the material he received 

regarding the project from various sources and shared it with his CPA, Ken Tratner.   

48. Prior to investment, Yount and his CPA asked numerous questions of Robert Radovan by 

email and telephone, including about budgets, vacancy rates, capital requirements, 

construction cost overruns, project vision, and other financial matters.  

49. Prior to investment, Yount contacted the project architect, Peter Grove (who happened to 

be Yount’s own architect), to obtain his advice and impressions about the project. 

50. Yount cannot identify any question, request for information or other follow-up 

information that was not provided to Yount or to his CPA during their investigation.  

51. No one interfered in Yount’s or his CPA’s investigation.  

52. Yount’s CPA reviewed the project information with Yount and advised him that it was a 

reasonable investment.  

53. The project architect advised Yount regarding the project design and construction issues, 

including the need to contain the cost overruns, and advised him that it was a good 

project. 

 

2.       Statement of admitted or undisputed facts. 

  Most of the facts stated above (No 1 – 53) are undisputed or are without any legitimate 

controversy. Only the following facts listed and numbered above are subject to any significant 

evidentiary dispute: 26-30, and 38-44.  

                                                                                                                                                               
diligence would have disclosed [because] such a plaintiff is deemed to have relied on his own 
judgment and not on the defendant’s representations”) See, also, Bartlett v. Schmidt, 33 SW 3d 35, 
38 (Tex. App. 2000) [alleged fraud and concealment by sellers regarding use restrictions on real 
property) (“[R]egardless of the result of his investigation, the buyer's decision to undertake such 
an investigation indicates that he or she is not relying on the seller's representations about the 
property.”). From the case law, the buyer’s independent investigation negates the fraud element of 
reliance, by showing an absence of reliance. 
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MARRINER’s TRIAL STATEMENT - 12 

 

 

3.       Issues of law and memorandum of authorities. 

  The most significant issues of law in this matter pertain to the elements of the claims 

and defenses, and the parties’ respective burdens of proof, all of which are addressed above in 

the form of footnotes to the listing of claim and defense elements, and are not repeated here. 

4.       List of summaries, schedules, etc. 

a. Cal-Neva project change orders/applications for payment. Contained in CR’s 

Exhibits and/or Trial Statement. 

5.       Marriner’s Witness List. 

a. David Marriner 

b. Stuart Yount 

c. Robert Radovan 

d. William Criswell 

e. Bruce Coleman  

f. Les Busick. 

6.  Other comments, suggestions, or information for the assistance of the court. 

  While Marriner believes that there is no fraud and, therefore, no basis for punitive 

damages, any proceedings regarding punitive damages must comply with the procedures 

mandated by NRS Chapter 42.  

7.       Certification of counsel re settlement communications. 

 Undersigned counsel for Marriner and counsel for Yount recently engaged in settlement 

discussions, without reaching a settlement.  Marriner made an offer.  As of this writing, Yount 

has not made a demand. 

/// 

 

/// 
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Affirmation: The undersigned hereby affirms that the foregoing document does not 

contain the social security number of any person. 
 
Dated:  August 25, 2017. 
 
INCLINE LAW GROUP, LLP 

 
By: __s/Andrew N. Wolf__________ 

ANDREW N. WOLF  
Nevada State Bar No. 4424 
Attorneys for Defendants DAVID MARRINER  
and MARRINER REAL  ESTATE, LLC 

 

  

001102

001102

00
11

02
001102



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
  

 

MARRINER’s TRIAL STATEMENT - 14 

 

CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), I certify that I am an employee of Incline Law Group, LLP, and 

that on this day, I caused to be served, a true and correct copy of: 

MARRINER’s TRIAL STATEMENT 
 
UPON: 
 
 
 
  Richard G. Campbell, Jr.  
  DOWNEY BRAND LLC 
  100 West Liberty, Suite 900 
  Reno, NV  89501 
  Telephone: 775-329-5900 
  Facsimile:  775-997-7417 
 

Attorney for Plaintiff George  
Stuart Yount, Individually and in his 
capacity as Owner of George Stuart 
Yount IRA 

 
Martin A. Little 
HOWARD & HOWARD ATTORNEYS PLLC 
3800 Howard Hughes Parkway, Suite 1000 
Las Vegas, NV  86169 
Telephone: 702-257-1483 
Facsimile:  702-567-1568 
 

Attorney for Defendants Criswell 
Radovan, LLC, CR CAL NEVA LLC, 
Robert Radovan, William Criswell, Cal 
Neva Lodge, LLC, Powell, Coleman and 
Arnold, LLP 

 
 
VIA: Washoe County Eflex e-filing system: A true and correct copy of the foregoing 
document(s) was (were) electronically served via the court's electronic filing system to the above 
named attorneys associated with this case. If the any of the above named attorneys (and all of 
their listed co-counsel within the same firm) are not registered with the court's e-filing system, 
then a true and correct paper copy of the above-named document(s) was(were) served on the 
attorney via U.S.P.S. first class mail with first-class postage prepaid, to the attorney’s address 
listed above, on this date. 
 
 Date: August 25, 2017.  ___/s/ Andrew N. Wolf_______ 
      Andrew N. Wolf  
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MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 1 

 

CODE: 1750 
ANDREW N. WOLF (#4424) 
JEREMY L. KRENEK (#13361) 
Incline Law Group, LLP 
264 Village Blvd., Suite 104 
Incline Village, Nevada 89451 
(775) 831-3666 

Attorneys for Defendants DAVID MARRINER and 
MARRINER REAL ESTATE, LLC 
 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

THE STATE OF NEVADA IN AND FOR THE 

COUNTY OF WASHOE 
 

GEORGE STUART YOUNT, Individually 
and in his Capacity as Owner of GEORGE 
STUART YOUNT IRA, 

Plaintiff, 

v. 

CRISWELL RADOVAN, LLC, a Nevada 
limited liability company; CR Cal Neva, 
LLC, a Nevada limited liability company; 
ROBERT RADOVAN; WILLIAM 
CRISWELL; CAL NEVA LODGE, LLC, a 
Nevada limited liability company; 
POWELL, COLEMAN and ARNOLD 
LLP; DAVID MARRINER; MARRINER 
REAL ESTATE, LLC, a Nevada limited 
liability company;  NEW CAL-NEVA 
LODGE, LLC, a Nevada limited liability 
company and DOES 1-10, 

Defendants. 

CASE NO.  CV16-00767 

DEPT NO.  B7 
 

 

 

MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

TO THE HON. PATRICK FLANAGAN, DISTRICT JUDGE:  

Defendants DAVID MARRINER and MARRINER REAL ESTATE, LLC (collectively 

“Marriner”), respectfully submit the following proposed findings of fact and conclusion of law, 

F I L E D
Electronically
CV16-00767

2017-08-25 11:43:18 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 6268465 : pmsewell
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MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2 

 

per the court’s request and per NRCP 52.  

I. 

 PROPOSED FINDINGS OF FACT. 

1. On February 13, 2014, Marriner and Cal Neva Lodge, LLC (“CNL”), signed a Real 

Estate Consulting Agreement – Cal Neva Lodge Development.  (DM000367) The 

consulting agreement provides that “Marriner will manage all aspects of the sales of 5 

Founding Memberships and 28 condominiums approved on the site plan.”  The 

majority of the agreement relates to Marriner’s anticipated role in planning, pricing, 

marketing and sales of the 28 condos.   

2. On February 18, 2014, Marriner first contacted Yount in to ask if he was interested in 

investing in the Cal-Neva project. 

3. Sometime later in February, 2014, Yount advised Marriner that he had no interest in 

investing in the project. 

4. From February, 2014, to June 17, 2015 (16 months), there were no communications 

between Marriner and Yount regarding the Cal-Neva project. 

5. On June 17, 2015, sixteen (16) months after the initial contact, Yount contacted 

Marriner by email expressing possible interest in the project. “Long time, no hear. 

How’s your project going, Dave?” 

6. On July 12, 2015, Marriner invited Yount to attend a tour of the Cal-Neva project 

construction site. 

7. On July 14, 2015, Marriner conducted a tour of the project with Yount. 

8. On July 14, 2015, Marriner provided Yount the July 2015 Monthly Status Report 

created by Criswell Radovan. 

9. Page 16 of the July 2015 Monthly Status Report provided by Marriner to Yount on 

July 14, 2015 (DM000326), contains the following Construction Summary, which 

described the anticipated project cost overruns as follows: 
The original budget has been adversely impacted due to items such as: 
o Fire Marshall requirements to bring the building to current codes as well as 
significant electrical system upgrades for life safety such as new generator, new 
switchgear, etc. required by NV Energy 
o Smoke removal system required by Fire Marshall 
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MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 3 

 

o Floor to floor fire dampers added by Fire Marshall 
o Stairwell pressurization system installation required by Fire Marshall 
o Terrace Units fire sprinkler system added by Fire Marshall 
o Structural repairs due to unforeseen deterioration and lack of substantial footings. 
o Structural repairs due to rot and failure of significant beams and flooring beneath 
Circle Bar 
o Specialty Restaurant scope changes and upgrades 
o Casino Floor scope changes and upgrades 
o Three Meal Restaurant Kitchen Equipment and Grease Duct/Air Make Up Air 
upgrades added as required by code. 
o Replace Sprinkler System in the low rise due to massive rust in the lines. 
o Sewer Line Replacement due to cracking and failing lines. 
o Mandatory {code required) elevator hoistway upgrade requirements 
o Starwood brand quality standards requirements - upgrades in materials and scope 
o Fan coil unit replacement in all tower rooms 
o Civil/ Underground BMP additions required by code  

10. Marriner was not on the CNL members’ executive committee and the July 2015 

Monthly Status Report was the most up-to-date information Marriner had to share 

with Yount at the time regarding the project’s construction. 

11. On July 14, 2015, following the project tour earlier that same day, Yount immediately 

began his independent investigation of the project.  Yount contacted the project 

architect, Peter Grove (who was Yount’s own architect) asking his opinions about the 

project. (GSY002034, SY Depo #50), with added emphasis: 

Yount: What do you rate the project's chance of success? 

Grove: I'm going to say pretty good ... 

Short term they are in a fundraising mode. Construction costs are exceeding the 

budget and they/we are trying to get our arms around it. .. and keep it in check. 

Long range, I'm a believer in the Cal Neva, the vision and direction the design is 

going .... and simply the name recognition. The rooms will be very nice, I like the idea 

of bringing up the level of the food service and restaurants. The north shore is so 

lacking in quality food. They are putting an emphasis on the entertainment also which 

I like. I really [like] the ownership team. Quality guys. 

Glad you guys got the tour ... and I'm sure the full court press on jumping on board 

from an investment standpoint. I'll continue to keep you posted with pics as things 

progress. 
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MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 4 

 

Have a good one! 

12. Following the tour on July 14, 2015, Yount was in direct contact with Robert 

Radovan, from whom Yount directly obtained answers to questions and other project 

information. 

13. On July 25, 2015, Radovan informed Yount via email, “We are refinancing the [$6 

Million] mezzanine piece with a less costly $15,000,000 mezzanine. This is to cover 

the added costs of regulatory and code requirements which changed or were added by 

the two counties and TRPA which we deal with. We have also added some costs for 

design upgrades within the project.”  (The added cost items were detailed in the 

foregoing Construction Progress report previously given to Yount, quoted above.) 

14. On August 3, 2015, in response to Marriner asking Yount if he had any further 

questions, Yount advised Marriner that he was getting his information directly from 

Robert Radovan and that his CPA, Ken Tratner, would be getting more information 

directly from Radovan.   

15. Thereafter, from August 3, 2015, until the date of his investment on October 13, 2015, 

Yount did not request any further information from Marriner.  

16. Prior to investment, Yount learned that the project opening would be delayed to a soft 

opening in Spring, 2016, with a grand opening on Father's Day weekend 2016. 

17. Prior to investment, Yount concluded that the project was $10 Million over budget 

and so informed his CPA, Tratner, who was assisting Yount’s investigation.  

18. Yount is unaware of any financial improprieties in the project and hasn’t identified 

any. 

19. All project information provided to Yount came from CR or Radovan or the project 

architect, Peter Grove. 

20. Any information provided by Marriner to Yount came from CR or Radovan. 

21. Accordingly, there is no false statement made by Marriner to Yount. 

22. There is no information provided by Marriner to Yount which Marriner knew or 

believed to be false. 
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MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 5 

 

23. All of Yount’s assertions about inaccurate information are based on information he 

received from Radovan or people other than Marriner. 

24. There is no false information provided by Marriner to Yount, upon which Yount 

actually relied. 

25. Yount has not identified any information provided by Marriner to Yount, on which he 

relied in making his investment.  

26. In September, 2015, Radovan began discussing with Les Busick Mr. Busick’s possible 

acquisition of the remaining membership interests available under the private 

placement memorandum (PPM).   

27. At the same time, Radovan was concerned about whether Yount would actually invest 

and, if so, when.  

28. On or about October 1, 2015, Marriner stated to Radovan that it seemed like two 

investors, Yount and Busick, were about to send in their money at the same time, 

attempting to purchase the same membership interest.  

29. Radovan replied that the developer CR had an additional membership unit to sell to 

Yount.  Marriner offered to call Yount if Busick funded first.  Marriner recalls that 

Radovan asked Marriner to stay out of it, stating that CR would be able to provide the 

appropriate founder’s membership unit to Yount. 

30. Radovan, however, assumed later that Marriner had told Yount that Busick had 

invested and that Yount would be purchasing one of CR’s developer shares. 

31. Radovan’s statements to Marriner that CR had an original $1 Million founder’s unit 

which could be sold to Yount was consistent with various notes in the Cal-Neva 

capital tables. 

32. Marriner was not privy to exactly when Busick funded his additional investment.  

Marriner later learned it occurred in early October, 2015. 

33. In light of the foregoing conversations with Radovan, Marriner did not tell Yount that 

Busick had invested prior to Yount funding his investment. 

34. There is no evidence that Marriner’s duties required him to disclose to Yount the 

further interest and investment by Busick. 
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MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 6 

 

35. Marriner had no involvement in Yount’s execution or delivery of his investment 

documents. 

36. Marriner had no involvement in Yount’s delivery of funds to Coleman. 

37. Mariner did not handle the receipt or delivery of Yount’s investment documents or 

Yount’s money. 

38. Marriner had no knowledge or reason to anticipate that Coleman would release 

Yount’s invested money to CR without first notifying Yount and without transfer 

documents approved by Yount for that purpose. 

39. Yount’s damages, if any, arise from the delivery of his invested funds by the escrow 

agent, Coleman to CR without Yount’s consent and execution of corresponding 

transfer documents. 

40. There is no causal connection between any act or omission by Marriner in regard to 

the alleged failure by Marriner to inform Yount that Busick was making a further 

investment in the project and the delivery of Yount’s investment funds by Coleman, 

the escrow agent, to CR without documents approved by Yount for that purpose. 

41. There is no evidence that the membership interest Yount received is materially 

different from the one he thought he was purchasing. Any assertion to this effect is 

speculative and not supported by competent evidence. 

42. Certain members of Cal Neva interfered in the Mosaic refinancing expected by 

Radovan.   

43. Yount was aware of the interference when it occurred.   

44. Yount’s alleged damages result in whole or in part from the interference in the Mosaic 

loan. 

45. Yount confirmed that he read, understood, and agreed to the provisions in the Private 

Placement Memorandum (“PPM”). 

46. Prior to investment, Yount conducted an independent investigation of the project with 

his CPA, Ken Tratner.   

47. As part of his independent investigation, Yount synthesized the material he received 

regarding the project from various sources and shared it with his CPA, Ken Tratner.   
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MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 7 

 

48. Prior to investment, Yount and his CPA asked numerous questions of Robert Radovan 

by email and telephone, including about budgets, vacancy rates, capital requirements, 

construction cost overruns, project vision, and other financial matters.  

49. Prior to investment, Yount contacted the project architect, Peter Grove (who happened 

to be Yount’s own architect), to obtain his advice and impressions about the project. 

50. Yount cannot identify any question, request for information or other follow-up 

information that was not provided to Yount or to his CPA during their investigation.  

51. No one interfered in Yount’s or his CPA’s investigation.  

52. Yount’s CPA reviewed the project information with Yount and advised him that it was 

a reasonable investment.  

53. The project architect advised Yount regarding the project design and construction 

issues, including the need to contain the cost overruns, and advised him that it was a 

good project. 

II. 

PROPOSED CONCLUSIONS OF LAW. 

A. Yount’s fraud claim against Marriner. (Third Claim for Relief.) 
 
a. Plaintiff has failed to establish a false representation of a past or present fact made by 

the defendant;1 
 

b. Plaintiff has failed to establish Defendant Marriner's knowledge or belief that a 
representation of fact is false (or an insufficient basis for making a representation); 
 

c. Plaintiff has failed to establish Defendant Marriner's  intention to induce the plaintiff 
to act or to refrain from acting in reliance upon the misrepresentation; 
 

d. Plaintiff has failed to establish his justifiable reliance upon any alleged 
misrepresentation by Marriner; and, 

                                                 
1 The Ninth Circuit has made it clear that in cases where conditions have deteriorated, "it is 
clearly insufficient for plaintiffs to say that the later, sobering revelations make the earlier, 
cheerier statement a falsehood."  In re GlenFed, Inc. Sec. Litig., 42 F.3d 1541, 1548-49 (9th 
Cir.1994) (overruled on other grounds). In order to properly plead fraud, plaintiffs must set forth 
an "explanation as to why the disputed statement was untrue or misleading when made. The Ninth 
Circuit has also held that an actionable misrepresentation must relate to fact and cannot be based 
"on an expression of opinion or a prediction." Bulgo v. Munoz, 853 F.2d 710, 716 (9th Cir. 
1988)); see also Clark Sanitation, Inc. v. Sun Valley Disposal Co., 87 Nev. 338, 341-42, 487 P.2d 
337, 339 (1971) ("Nevada has recognized that expressions of opinion as distinguished from 
representations of fact, may not be the predicate for a charge of fraud."). 
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e. Plaintiff has failed to establish damages to the plaintiff resulting from such reliance. 2 
 

 

B. Yount’s statutory securities fraud claim against Marriner.  (Seventh Claim 

for Relief.) 

1. Plaintiff has failed to establish either: (a) an untrue statement of a material fact 

by Defendant Marriner or (b) Defendant Marriner’s failure to state a material 

fact necessary to make other statements made not misleading in the light of the 

circumstances under which they are made; 

2. Plaintiff has failed to establish Defendant Marriner’s Scienter (defendant’s 

knowledge of the alleged falsity);3 

3. Plaintiff has failed to establish Reliance upon either: (a) an untrue statement of 

a material fact by Defendant Marriner or (b) Defendant Marriner’s failure to 

state a material fact necessary to make other statements made not misleading; 

 

C. Yount’s punitive damages claim against Marriner. (Sixth Claim for Relief.) 

1. Plaintiff has failed to establish by clear and convincing evidence that defendant 

Marriner is guilty of oppression, fraud or malice….”  (NRS 42.005)   

                                                 
2 Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 592 (1992). See, also, Barmettler v. Reno Air, Inc., 
114 Nev. 441, 956 P.2d 1382 (1998), and Collins v. Burns, 103 Nev. 394, 741 P.2d 819 (1987) 
(noting that one liable for intentional (or fraudulent) misrepresentation generally must have 
communicated information knowing its falsity).  The element of resulting damage requires proof 
of causation between the misrepresentation and the alleged harm.  The plaintiff has the burden of 
proving each element of the fraud claim by clear and convincing evidence. Lubbe v. Barba, 91 
Nev. 596, 540 P.2d 115, 117 (1975). “Clear and convincing evidence is a higher standard than 
proof by the preponderance of the evidence and requires evidence establishing every factual 
element to be highly probable.” Fergason v. LVMPD, 131 Nev. Adv. Op. 94, 364 P. 3d 592, 596 
(2015).  This burden of proof applies to every element of every claim asserted in this lawsuit by 
Yount against Marriner. 

 

3 Plaintiff must establish that the alleged misrepresentations and omissions were made 
intentionally, recklessly or knowingly. Scienter, in this context, refers to a mental state embracing 
intent to deceive, manipulate or defraud. Newton v. Uniwest Financial Corp., 802 F. Supp. 361, 
367, FN 42 (D. Nevada 1990), defining scienter under Rule 10b-5. 
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D. Marriner’s defense based on Yount’s independent investigation. (Marriner’s 

Second Affirmative Defense, Answer at 9:20) 

1. Plaintiff, with the support of his CPA, made an independent investigation of the 

subject matter of the transaction; 

2. Defendants did not interfere with Plaintiff’s investigation. 

3. Plaintiff did not rely on any material information created or provided by Marriner.  He 

relied on the information gathered through his independent investigation of the facts 

surrounding the transaction. 

 

Affirmation: The undersigned hereby affirms that the foregoing document does not 

contain the social security number of any person. 
 
Dated:  August 25, 2017. 
 
INCLINE LAW GROUP, LLP 

 
By: __s/Andrew N. Wolf__________ 

ANDREW N. WOLF  
Nevada State Bar No. 4424 
Attorneys for Defendants DAVID MARRINER  
and MARRINER REAL  ESTATE, LLC 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), I certify that I am an employee of Incline Law Group, LLP, and 

that on this day, I caused to be served, a true and correct copy of: 

MARRINER’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
 
UPON: 
 
 
 
  Richard G. Campbell, Jr.  
  DOWNEY BRAND LLC 
  100 West Liberty, Suite 900 
  Reno, NV  89501 
  Telephone: 775-329-5900 
  Facsimile:  775-997-7417 
 

Attorney for Plaintiff George  
Stuart Yount, Individually and in his 
capacity as Owner of George Stuart 
Yount IRA 

 
Martin A. Little 
HOWARD & HOWARD ATTORNEYS PLLC 
3800 Howard Hughes Parkway, Suite 1000 
Las Vegas, NV  86169 
Telephone: 702-257-1483 
Facsimile:  702-567-1568 
 

Attorney for Defendants Criswell 
Radovan, LLC, CR CAL NEVA LLC, 
Robert Radovan, William Criswell, Cal 
Neva Lodge, LLC, Powell, Coleman and 
Arnold, LLP 

 
 
VIA: Washoe County Eflex e-filing system: A true and correct copy of the foregoing 
document(s) was (were) electronically served via the court's electronic filing system to the above 
named attorneys associated with this case. If the any of the above named attorneys (and all of 
their listed co-counsel within the same firm) are not registered with the court's e-filing system, 
then a true and correct paper copy of the above-named document(s) was(were) served on the 
attorney via U.S.P.S. first class mail with first-class postage prepaid, to the attorney’s address 
listed above, on this date. 
 
 Date: August 25, 2017.  ___/s/ Andrew N. Wolf_______ 
      Andrew N. Wolf  
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