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Q Dd M. Criswell tell the other investors that the
amount of new debt needed under that | oan woul d be
$21 mllion?

A Addi tional or the total?

Q Addi ti onal debt.

A Well, the total they were | ooking for was 50 to 55
mllion, | believe, fromMsaic and there was one ot her
| ender that was possible. They had already done an apprai sal
and noving toward a term sheet or maybe produce the term
sheet. But | think Mbsaic was the nost |ikely solution. And
t hat woul d have been 50 million, which would have been enough
to finish and open the hotel

Q And the other investors seened upset about that
nunber between -- when they're tal ki ng about Mosaic, did the
ot her investors seemupset with that information?

A | don't even know if the whole group was upset.
It was mainly a snmaller group that was, you know, upset
about, you know, the |ack of closing on the financing and
unexpected change orders. So it was just kind of a -- it was
the first time there was kind of a general discussion about,
where do we go fromhere? How are we going to conplete the
hot el ?

Q Can you nove to Exhibit Nunmber 45? M. Marriner,

this | ooks |ike an e-mail you sent, would have been the next
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day, right, Decenber 13th?

A Ri ght.

Q And you sent it to M. Radovan and M. Criswell.
And are the ccs Jam eson, Busick, Chaney, were they the
executive conmttee at the tine?

A That's correct.

Q And when you tal k about questions | could not
answer | ast night that need to be addressed, what questions
are you tal king about ?

A Well, that was a question | was wondering where
did Stuart Yount fit into the capital cap table. 1 don't
know if a cap table had been issued at the neeting, but these
wer e questions that people were asking to ne. And | was
having to say, | don't know. |'mnot the developer. You're
going to have to ask Robert.

So | thought to bring transparency to the kind of
guestions that were flying around the room | wanted to put
it into an e-mail and just say, could you hel p ne answer
t hese questions? |s there a new cap table that is going to
be delivered? And | think that was a question that the
Younts had is where did they fit on the cap table.

Q And these were questi ons when you say you coul d
not answer, those were questions that people were addressing

to you?
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A It was to the whole room People were saying,
hey, Dave, what do you think about this? Wat's going on
here? So | collectively thought 1'd at |east |ike to ask
Robert and Bill and kind of the executive conmttee. | said
before, you know, before it gets out of control, | think
t hese ki nds of questions need to be answered.

Q At the nmeeting, back to the 12th, was there any
di scussi on about a | ack of providing reports and financi al
information to the nmenbers of the LLC?

A | recall that there were sonme concerns and
conplaints that we kind of coasted through Cctober and didn't
have kind of a -- the sane kind of a recap on where we stood.
| think there were a | ot of noving parts.

But there was sone comments about, you know, we
really need to have nonthly financial updates and quarterly
updates for us to feel like we really know what's going on in
the project. So that was probably part of the anxiety that
people had is we need to have nonthly reports to get -- it's
like a pilot flying in a fog. Are we going to hit the
nmountain or are we going to go over the nountain?

So in nmy experience, | would try and produce |ike
a variance report. Here's the budget, here's what we spent,
and here's where we're over or under, and that woul d have

been hel pful, 1 think, if people would have been -- it's
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easier to feel confortable about a project if you' re getting
regul ar financi al

Q Was it your take-away fromthe investors on the
12th that they woul d have not been receiving those kinds of
monthly reports for a time period?

A I think because it seened |ike things were -- |
t hi nk the general consensus was we need to have nore
financial reporting so that we know where the project sits.
It wasn't nonthly. You know, it was barely happening
quarterly. | mean, July was a really good report and a | ot
of pictures and financial information.

But, again, the executive comnmttee, | believe

they were neeting nonthly, but it's the general investors

that were going, well, we need to know. W need to have
transparency to whether the project is mllion over in
Septenber and 2 mllion over in Cctober. You know, | always

use the termit's easier to swallow small pills, you know, a
few, as opposed to you don't hear anything for a few nonths
and now the project is over budget, which we had heard naybe
a nonth or two sooner regarding the change orders.

Q And then we go down to the next e-mail and it
says, we need a full accounting of Busick and Yount's
$2.5 mllion have been used to fund the shortfall on this

project. Does that nean there had never been any accounting
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provi ded to any of the nmenbers of the LLC prior to that
neeti ng about where that noney went?

A That was a question posed to ne by one of the
i nvestors said, you know, | understand that $2.5 mllion was
just raised. How is that noney being applied to conplete the
hotel? And | said | would put that with in ny list of
guesti ons.

Q The next line in the e-mail says, Stuart and Geri
Yount said they had an obligation to disclose the $8.6
mllion of cost overruns that you were aware of as they were
closing their investnment. \Where did that 8.6 nunber cone
fron?

A I think the 8.6 was a docunent that the executive
commttee had circul ated that had sone conpl eted change
orders and then there were proposed change orders. And |'ve
seen that document circulate, but there's a definitely a
break between existing change orders were sonewhere in the 4
to $5 mllion change and there were proposed change orders
and | think it totaled about 8.6. But sone of those were
br and- new show ki tchen which was going to be a mllion
dol I ars.

Wel |, that was proposed. Do we need a show
kitchen, or could that be pushed off a year? And | think the

investors started thinking, well, if we could have
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di scussions and tal k about proposed as opposed to ones that
wer e mandat ed, nmaybe we don't need the driveway up to the
porte-cochere. So some of those had not even been initiated.

But | believe that $8.6 is still consistent with
Robert had nentioned that was approximately 9 mllion, but I
think a ot of those things had been either already conpleted
or in the works.

Q So the 9 mllion figure you' re tal king about when
| pointed out in your deposition, that Robert had told you
t hat nine was --

A Appr oxi mat el y.

Q Pl us anot her 1.5 under the PPW?

A Ri ght .

Q Lots of very frustrated and upset investors, we
tal ked about that. The next sentence, please keep in mnd
that these are ny friends and nei ghbors and they | ook to ne
for advice and protection. Wat did you nean by that?

A Wll, I liveinIncline and quite a few of these
people live in Incline and Robert |ived down in St. Hel ena,
so | was just pleading with him You know, let's have better
financial reporting and transparency, because | run into
t hese people every day at the grocery store.

You know, | |ooked at this as a, you know, a dream

project, you know, that was -- sorely needed in North Lake
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Tahoe, and so it was really | ooked at as a very exciting and
positive project, but if it false into financial troubl es,
it's going to be hard to live in Incline if things don't get
fixed.

So | was just trying to be transparent with Robert
and Bill, let's answer these questions, let's get a better
handl e on financial reporting and keep the investors
up-to-speed on were the project is.

Q When you say these are ny friends and nei ghbors
t hese people you're referring to are the people that you got
into the project and hel ped raise 14 mllion, plus
M. Yount's noney and M. Busick's additional noney?

A | use the termfriends, because when | do business
wth people, |I get to know them W nmaybe go out to dinner
So | develop fast friendships. These are not |ike nmy high
school friends, but | did feel, you know, protective. And,
you know, with Robert and Bill not living in Incline Village,
| was pleading with themto just say, you know, |ook, let's
keep this exciting project noving forward. Let's try to find
out what the problens are and let's solve the problens. W
were all in kind of a -- let's fix the problem

Q But when you're tal ki ng about these are ny friends
and nei ghbors, you're tal king about the people you got to

invest into the private placenent nenorandum i ncluding
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M. Yount and the 14 mllion that we tal ked about on the |ist
before, right?

A Sone of themwere friends and sone were clients.
Les Busick had been a friend. John MIler was a client and
bought a hone that | built. So these are friends and
nei ghbors and some of themlive a block fromnme and sone of

themlive a mle from ne.

Q You felt responsible to protect them and advi se
t hen?
A O course.

THE COURT: M. Canpbell, how many nore areas do
you need to cover?

MR. CAVPBELL: |'mgetting -- got one nore page on
my outline if that hel ps.

THE COURT: It does.
BY MR CAMPBELL:

Q M. Marriner, let's go to Exhibit 47. Look at the
very bottom of that page fromyourself to it |ooks |ike
Robert and Bill and Stuart. And in the sentence in the |ast
par agr aph, you say, we have all been, quote, shocked
regardi ng the recent announcenent of cost overruns, but we
remai n confident that we can cone together as a cohesive
team The shock statenent you nade was the cost overruns

that you say you | earned about in the Decenber 12th neeting?

102

001258

001258

001258



6S¢T00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

A Yeah, the 8.6 mllion. | mean, that's -- | think
t hat Decenber neeting was kind of the first tinme the whole
group was in the roomat the sane tinme tal ki ng about the
di fferent change orders that had occurred.

Q Go to Exhibit Nunmber 56. Are you there, M.

Marri ner?

A Yes.

Q This is an e-mail fromM. Yount, it looks like to
the entire investnment group. |Is that pretty nuch who that cc

is, that's the investnment group?

A It looks like it.
Q And you're included in that, correct?
A Yes, and including secretary and accountants

Q And then there's a quote in there, this is
M. Yount, | understand this, but he's quoting |Iike sonme
m nut e notes and he says, the discussion of the previously
circulated equity table arose. Stuart Yount requested that a
note be nmade to acknow edge his $1 mllion investnent. Bil
Criswell said that while there was an agreenent to buy him
out, a note will be made in the nmeantinme. Do you renenber
t he conversations in the January 8th neeting tal king about a
note to M. Yount?

A No.

Q Did you hear M. Criswell in that neeting say they
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were going to pay M. Yount back his $1 mllion?
A | don't know. | don't believe |l was in -- that
m ght have been an executive conmittee neeting.

Q Let's go to the next Exhibit Nunmber 57. This is a

January 19th e-mail in the mddle of the page and you're
actually reaching out to Heather Hill. And who is Heat her
H 1l just for the record? | don't think we've cane up on

t hat nanme?

A Robert's personal assistant or office manager

Q Then you say Heather, it may help Stuart if Robert
shows his 1 mllion in the formof a note from CR converted
to equity or paid back. So what had you heard about sone
note to pay M. Yount back?

A I"ma solution kind of guy and when | under st ood
there was sone concern, | said, why don't you just put it on
t he books as a note? So that M. Yount feels like his noney
is identified somewhere. So | don't -- it may help Stuart
Yount if Robert shows his 1 mllion in the formof a note
fromCR until converted to equity or paid back. That's just
a suggestion.

Q Had M. Criswell or Radovan ever told you that
they were in fact going to pay M. Yount back evidenced by a
not e?

A I think there m ght have been some di scussion, but
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it certainly wasn't, you know, in nmy sphere of influence.

But if they were going to either put it in the formof a note
or raise additional capital and pay him that was purely

bet ween Robert and Bill and M. Yount.

Q But what | asked you is, did you hear any
conversations or were you in any conversations with
M. Radovan or M. Yount where they said we are going to pay
M. Yount back his $1 mllion?

A No. It was probably an executive conmttee
nmeet i ng.

Q Exhi bit 61, do you have that in front of you?

A Yes.

Q The first e-mail in the string, there's several,
but I"minterested in the one on the first page. So it
starts M. Yount to -- on the 25th and it's addressed to you
and then it |l ooks like the cc again to nost all the investors
and sone ot her peopl e?

Not the one at the top to Bruce Col enan?

No. Just the one there bel ow

O

A kay. Yes, it looks |like the |arger group.

Q kay. It says, M. Yount witing to you, | was
never asked, told or agreed to an investnent of a purchase of
a CR1 mllion share. See attached signed acceptance of the

Cal Neva Lodge LLC of our famly unit purchased on 10/13/15.
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Is this the first tine you heard that M. Yount becane aware
that he had been sold sonething different than what he
t hought he was buyi ng?
A Well -- I"msorry. Could you repeat the question?
Q Is this the first tine that you becane aware that

M. Yount was under the inpression that he bought one thing,

but in fact he bought -- what was given to himwas sonething
el se?

A I"mjust trying to understand howit's witten
here investnent. Yeah, | think that was the first tine | was

made aware that the CR Cal Neva, whatever that was, was
sonething different than a regul ar foundi ng nenber share.
Because it was never offered or | wasn't aware of what it
really, you know, what it was, other than it was part of the
origi nal 20.

Q Isn't what M. Yount saying, | was never told
about what the transaction that happened back on Cctober 13th
a transaction that you knew about ?

A That's what he's saying.

Q Exhi bit Nunber 62, flip the page to that. This
e-mai|l string on just the first page starts out from
M. Yount to you. And then below that, you had witten an
e-mail, Dave Marriner, Stuart, Robert will need to explain

how and why your investnment was changed fromtaking 1 mllion
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fromthe available 1.5 you signed up for to selling one of
your $2 mllion shares. You go on, | was under the
i npression that you were fully informed regarding the details
of the change. Wat |left you with that inpression?
A Well, | left it up to Robert to sell himthe
avai |l abl e share and left it at that. | was never involved in
t he negotiating of any of the menberships.
Q But you never confirnmed with Robert whether they
ever told M. Yount?
A No.
Q And you never told M. Yount yoursel f?
A No.
MR, CAMPBELL: That's all | have, your Honor.
THE COURT: Thank you very nuch. M. WlIf.
MR, WOLF: Yes, thank you, your Honor.
CROSS EXAM NATI ON
BY VR WOLF
Q M. Marriner, would you please turn to Exhibit 22
in the exhibit book? Do you have Exhibit 22 opened, M.
Marriner?
A Yes, | do.
Q That's an e-mail string on August 3, 2015 between
you and M. Yount, do you see that?

A. Yes.
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Q Explain to the Court your reaction to receiving
the e-mail on August 3rd at 12:27 p.m where M. Yount
stated, |1've been dealing directly with Robert. Thanks. He
will be taking questions fromny CPA early this week, nore
soon. \WWat was your reaction when you received that?

A Vell, | was relieved to know that, and | know

Stuart wanted to talk directly to the devel oper, and

directed himas | directed everyone that | introduced to the
project, | said, please, address all of your investnent
questions to Robert. He's the developer. [I'mnot. And |I'm

excluded fromdiscussing any confidential information
So when he said, I've been dealing directly wth

Robert. Thanks. He'll be taking questions frommnmy CPA
earlier this week, nore soon. | understood it was a hand off
fromnme maki ng the introduction, that he and Robert woul d
wor k through all the questions associated with an investnent.

Q And if you turn to Exhibit 18, this is the prior
e-mai | exchange on July 25th where M. Radovan in fact
answer ed questions posed by M. Yount?

A Yes.

Q By August 3, 2015, how did you perceive your role
as far as providing information to M. Yount regarding the
project? Were did you see yourself fitting in to the

pi cture?
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A | felt that Robert had taken over and was
answering all of Stuart's questions and Robert clearly did
not ever want to have two di fferent nessages going to an
investor. That's why he liked being in control of

di scussions regarding the investnent. So | felt this was

where Stuart and Robert had connected. Stuart had questi ons.

Robert was answering those questions. They were doing their
due diligence. So | felt that it was on a good track

Q And around the sanme tine frane, July 25th to
August 3, 2015, what sort of investigation were you nade
aware of was being conducted by M. Yount?

A M. Yount had consulted the architect of the
proj ect and asked his opinion about what he thought the
i kely success of the project was. And Peter G ove said,
think it's a great team |It's a great project. | know
they're in a fund raising node. But ny feel is that this is
a great project and rmuch needed for North Lake Tahoe.

So | renenber Peter Grove as a professional and

al so Stuart Yount's personal architect on his estate on the
Lake in Incline. So he was seeking, you know, advice from
the project's architect, his trainer, his CPA | felt like
Stuart was in a very deep dive due diligence and Robert was
answering the questions, | think, very well. And I think

Stuart went into this investment with his eyes w de open
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regardi ng change orders, financing that needed to be

conpl eted, whether it's the 15 mllion of mezz or the Mosaic
loan. So | felt pretty confortable that the conversations
it was noving forward.

Q The informati on that you were aware of, which had
been provided to M. Yount up to August 3, 2015, did you
believe it fairly portrayed the project, the pitfalls, the
progress, the schedul e and budget issues?

MR CAMPBELL: (bjection, foundation. | don't
know that he knows all the information that was provided to
M. Yount.

THE COURT: Overruled. You can answer the
guesti on.

THE WTNESS: Yeah. | believe that the
i nformati on provided was accurate at the tine it was
provi ded.

BY MR WOLF

Q In questioning by M. Yount's attorney earlier,
there's a suggestion that M. Yount was not made aware of an
effort to obtain an overall refinancing of the entire
project. So in addition to an efforts to refi the nezzanine,
there was also a parallel efforts to refinance all of the
debt on the project. D d you have conversations with

M. Yount or did he provide any thoughts to you about overal
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refinancing, and if so, will you explain what those were?

THE COURT: Do you have a tine franme?

MR WOLF:  Summer of 2015.

THE COURT: All right. Thank you.

THE WTNESS: | was under the inpression that
M. Yount was tal king with Robert about additional financing
| enders that he was famliar with, with his business partner
at Boulder Bay. North Light | think was providing
$140 mllion loan for the project across the street, yet
Boul der Bay actually wants to own the Cal Neva.

| thought it was a match nmade in heaven if the two
woul d get together. But it never did get together. But |
know that Stuart was contributing to helping | ocate a
possi bl e | endi ng source.

MR, CAMPBELL: 1'mgoing to object. | don't think
there's a foundation for himto say that.

THE COURT: How did you know that? How did you
know?

THE WTNESS: M. Yount when we first started
talking said that his very good friend and nenber of the
Board of Directors for his conpany owns Boul der Bay across
street and he's working with a huge financial group called
North Light and I'd like to introduce them And | actually

reached out to Roger.
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THE COURT: |Is that M. Wttenberg.

THE WTNESS: Wttenberg. And | invited themto
come and tour the site and al so di scussed the financing,
because | thought if there are any | oaning across the street,
it made sense, it would be nice for the whol e peninsula to be
designed in concert.

THE COURT: Did information conme fromthe
plaintiff?

THE W TNESS: Yes.

THE COURT: Thank you. The objection is
overruled. Go ahead, M. Wl f.

MR. WOLF: Thank you.

BY VR WOLF

Q In the course of your dealing -- strike that. Can
you say whether or not in the course of your dealings with
M. Yount fromthe time you informed himof the investnent
opportunity until his investnment in October of 2015, did you
provi de any false information to hin?

A No, | did not.

Q Did you provide information that you knew was
fal se?

A No.

Q Were you aware of information being provided to

him by others that you felt was suspici ous or bogus?
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A No.

Q Was there anything you did, heard or saw as an
attenpt to mslead the Younts in nmaking the investnent?

A No.

Q What was the source of the financial and project
informati on you provided to M. Yount relative to the
proj ect?

A The docunents created by the devel oper that I
f orwarded, nenorandum confidential menorandum

Q O her information generated by the devel oper?

A It was only information that had been preapproved
by the executive commttee, which would have been the
menor andum or the quarterly reports.

Q Did you ever cone to doubt the information that
have been provided to M. Yount fromthe sunmer of 2015 until
his investnent in Cctober?

A | didn't have any reason to doubt it. The project
seened to be noving al ong very quickly.

Q Pl ease turn to Exhibit 10. Page 16 of Exhibit 10
is the construction summary.

A kay.

Q So, again, Exhibit 10 is the July 2015 Cal Neva
renovati on nonthly status report?

A. Yes.
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Q Page 16 is the construction sunmary?

A Yes.

Q Was this information provided to M. Yount before
he i nvest ed?

A Yes. Right upfront.

Q Ri ght upfront, this was provided to himin about
July of 2015?

A | believe July, yes, right in the mddle to end of
July.

Q Dd M. Yount ever discuss with you the content of

t he constructi on sunmary?

A No. | think all the questions were directed to
Robert.
Q Based on everything you | earned during the sunmer

of 2015 into the fall of 2015, did you have doubts about
whet her M. Yount was fully advised about the costs and
schedul e and budget chal | enges of the project?

A | believe he was right up-to-speed on the change
orders, the need for additional financing, all of those
t hi ngs were di scussed openly.

Q You testified earlier that you toured the project
with M. Les Busick on or about Septenber 30th, 20157

A Yes.

Q What did you observe with regard to activities on
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site and the status of the conpletion during that tour?

A Les Busick was kind of taking a good, hard | ook at
t he project, because he was considering an additiona
1.5 mllion investnent. He wanted to neet with Lee Mason and
just walk the site. And we |ooked at all of the change
orders that were |isted here.

And he felt that the project, Lee Mason said he
t hought the project was noving very quickly. They had taken
the tower from Novenber of 2014, they had conpletely gutted,
rebuilt, rebuilt the ceiling, renoved asbestos, new sprinkler
system new sewer line all between Novenber and July. And to
me on a 200, 000-square foot renodel, that was incredibly
wel | - managed.

I think we were all very pleased that the hotel
roons were ready to occupy. That the unforeseen that
general |y happens in or can happen in a renodel was the
Circle Bar and the foundation bel ow was unexpected and caused
the delay that | believe caused the additional tine franme
where we coul d not open.

Because everyone wanted to open, including
Criswell Radovan, it would have been a dreamcone true to
have Frank Sinatra's 100th birthday at the Cal Neva where he
made hi s mark.

Q Let's talk a nonent about M. Busick's status with
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the project. He was on the executive comittee, am!|l

correct?
A Yes.
Q He was one of the original founding investors?
A Yes.

Q And to your know edge, what is M. Busick's
backgr ound?

A Construction.

Q So inthe site visit with M. Busick, you have an
executive commttee nmenber with a background in construction

maki ng a decision to invest an additional mllion and a hal f?

A Yes.
Q That's what was on the line, correct?
A That's correct.

Q And what el se did you see besides the finished
t oner ?

A W saw 75 to 100 people on site. They were
finishing up the nechanical. The areas that had been del ayed
were getting close to drywall. Drywall had been delivered.
So even the areas that had been del ayed were | ooking |ike
t hey coul d possibly catch up

But there was a lot of activity and it was an
exciting time, because it literally felt |ike we could reach

the end zone.

116

001272

001272

001272



€.2100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q Were the sprinklers or sprinkler controls in place
at that visit?

A Yes, the sprinklers, | believe the fire sprinkler
suppression systens were installed, the nmechanical was

conpl ete, and they were getting close to drywall

Q How about the new sewer |ine required by the
county?
A That was conpleted as well.

Q And what was M. Busick's inpression fromwhat you
observed? |I'mnot asking you to read his mnd, but what did
you observe was his reaction to what was viewed at the site
on Septenber 30, 20157

A He was pleased with the condition of the project
and Lee Mason was very open and, you know, was willing to
show us around the property. And he was, you know, a very
sharp on-site superintendent. So we wal ked away with a very
good feeling. And we al so gave them a few suggestions, you
know, of adding a couple of windows. And Lee was, you know,
favorabl e to even tal king about sone ideas. The genera
feeling was good.

Q How about tim ng? Wat was the appearance of the
project in terns of conpletion fromwhat you saw on
Sept enber 30, 20157?

A Well, we were comng up to the winter. The
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exterior paint, newroof, all the wi ndows and everything, the
tower was conplete. But the exterior |ooked pretty close to
bei ng conplete with the exception of the comrercial area out
front. The porte-cochere was conpl ete where you woul d drop
of f guests.

So it, you know, it was still kind of |ooking
close, but it still felt in early Cctober, |ate Septenber
that they just mght pull off the Decenber opening or a
partial. You know, even if it was let's open and cl ose off
an area that maybe was not finished. But | guess the county
woul d not give thema certificate of occupancy.

Q On that sane visit, Septenber 30, 2015, was there
any indication that work was comng to a halt or the
contractor or subcontractors were pulling off the job?

A No. Lee Mason was very excited about the project
getting conpl et ed.

Q So how did that nmake you feel about the project?
From what you saw and knowi ng that M. Busick was prepared to
invest an additional mllion and a half, how did affect your
belief or inpressions of the project at that tine?

A | couldn't have been nore excited at that
particul ar nonent, because you could see the project had cone
a long way and you could see it was very close to being

finished. W were really down to drywall, flooring,
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furni shings, and nost of the furnishings had al ready been

pur chased and delivered to a warehouse in Sparks. So we were
cl ose for a giant 200, 000-square foot renodel, which |I've
been in construction devel opnment ny whol e career since
graduating fromcoll ege and renodel s scare the heck out of

me, because there's always unknown things behind certain
walls. | think they did a very good job to pull this project
together in a tinely manner.

Q So by Septenber 30, 2015, was there adverse
information, material negative information that you were
aware of regarding the project that you felt you needed to
share with M. Yount?

A No. We'd al ready addressed the change orders,
exi sting and future.

Q About a nonth later, you did a tour wwth M. Yount

and maybe Ms. Yount as well at the site about Cctober 28th?

A Yes.

Q Did you see further progress happening since the
prior -- or strike that -- had further progress happened?

A Sur e.

Q Since the prior visit?

A At that point, the hotel tower was conplete with

wi ndow coverings were either being installed or getting close

to being installed. So it was a good feeling. | didn't get
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any negative reaction fromthe Younts after that tour
Everybody was hopefully optim stic that we woul d open on
Frank Sinatra's 100th birthday, but there was no indication
there was a probl em

Q So I"'mgoing to nove ahead a day or two here,
think. When M. Radovan told you that he or one of his
entities, Criswell Radovan, would be able to sell a unit to
M. Yount, can you say if you had any inpression that was a
detrinment to M. Yount? Was that a negative or was that --
did that appear to be okay?

A | was pleased to hear that there was another
foundi ng nenbershi p avail abl e, because | wanted the Younts
involved. They live in the neighborhood. | know they were
interested and wanted to be a founding nenber. So if they
had m ssed out on that opportunity, | would have felt bad,
but the feeling of the project was still very positive at
t hat noment.

Q At that point in time, or at any other point in
time, was there anything you heard or saw that |ed you to the
i npression that Criswell Radovan was attenpting to bail out
of the project?

A No.

Q When M. Radovan suggested that Criswell Radovan

or related entity could sell one of its shares to M. Yount,
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did you think they were bailing out?

A No.

Q Did you believe that M. Yount m ght be adversely
i npacted by acquiring a CR founders share rather than one of
t he ones that was issued to M. Busick?

A | understood it was part of the original founding
20 preferred nenberships, so it should be consi dered equal

Q Did you have any reason to believe that those
shares were different?

A No.

Q Has anybody ever shared with you reasons why those
shares mght be different?

A | just considered that it was still part of the
original 20 and seened to be the sane.

Q M. Yount is alleging that you intended to hurt
himfinancially through sone kind of fraud. What is your
reaction and response to that?

A Absol utely not. | wouldn't do anything to hurt
the Younts or any other investor in the project. |
considered it a privilege to be involved in. W all wanted
to see the Cal Neva, the Rat Pack come back. | nean, it was,
you know, nothing but excitenent about being involved in
renovation of the North Shore of Lake Tahoe, especially

bringing 191 | ake view roons to market.
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So being involved, | still think it is one of the
best real estate opportunities in North Lake Tahoe and
probably in Nevada. Wien it is -- when it's finally
finished, it's going to be sensational. |It's a unique
| ocation that cannot be duplicated with those views and t hat
| ocation. You know, I'mjust sorry that it fell into
pr obl ens.

Q I"d like you to tell the Court what it's like to

be charged with fraud such as in this case?

THE COURT: | don't think that's necessary.
MR. CAWPBELL: 1'Il object to that.
BY MR WOLF
Q How have these all egations affected you?
A | can't even put it into words. It's ruined ny
life, made it very difficult. |1've never in 39 years as a
br oker, devel oper, |'ve been a broker for over 2500 hones,

| " ve never been accused of fraud or lying or cheating. And
to have it cone froma friend, kind of friend, and I thought
we were friendly, but it has ruined ny life since the day
that lawsuit was filed.

It hurt ne that the project failed or was thrown
i nt o bankruptcy, because that was ny next five years. | had

already laid out that I was going to help bring the nost --

the dream of bringing the Cal Neva back to |ife was sonething
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that | -- in ny career, it can't be topped, and it turned
into an ni ght mare.

And ny wife and | have to -- we have not sl ept
since this becane a problem It just -- and | spent the | ast
year trying to find another capital partner to help save the
exi sting founding menbers. If there's anything | can do to

finish this hotel and have it be a benefit to the people that

invested, 1'd feel like -- you know, |'d feel better
But to not be in a controlling position, | was
al ways -- | had sone responsibility, but no control. And ny

hands are tied to be involved in the success of the hotel
But it's been very difficult for me at this time inny life
to be accused of fraud.

THE COURT: Al right. Next question

MR WOLF: That's all | have, your Honor. | w sh
to reserve further questions on rebuttal

THE COURT: Al right. M. Little.

MR. LITTLE  Thank you, your Honor

CROSS EXAM NATI ON
BY MR LITTLE
Q Good afternoon, sir. | want to start off by

tal ki ng about one of the first questions that M. Canpbel
asked you?

THE COURT: Hang on a second.
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THE WTNESS: Sorry. Just a mnute. | want sone
wat er .

MR. LITTLE A good tine to take an afternoon
br eak?

THE COURT: Let's take an afternoon break. Watch
your step going down. Court's in recess.

(A short break was taken.)

THE COURT: M. Marriner, conme on up. You renain
under oath. M. Little, your wtness.

MR LITTLE  Thank you, your Honor
BY MR LITTLE

Q Good afternoon, M. Marriner. Wuld you pl ease
turn over to Exhibit 3, the private placenent nenorandum and
| eave it there.

A Yes.

Q I want to talk to you about one of the first
guestions that M. Canpbell asked you about. Do you recal
himasking if you were registered to sell securities?

A Yes.

Q Sir, can you | ook at the bold | anguage about
hal fway down the page, it starts with the words, these
securities offered, 1'mgoing to read that and foll ow al ong
with me and tell me if | read it correctly.

A Ckay.

124

001280

001280

001280



182100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q It says, the securities offered thereby have not
been regi stered under the Securities Act of 1933 as anended
or the securities |laws of any state and are being offered and
sold on reliance on exenptions fromthe registration
requi renents of said act and such [ aws for nonpublic
offerings. Did 1l read that correctly?

A Yes.

Q Do you have an understandi ng what that nmeans in
terns of the question M. Canpbell was posing to you?

A Yes. That's the understanding | had that being
paid a referral fee for introducing investors was all owed.

Q You understood that the devel oper had hired sone
pretty expensive securities |awers to put together this
docunent, correct?

A Yes.

Q And, sir, right below, that is another thing you
brought up, in bold the next paragraph says, purchase of the
preferred units involve certain risks and i s specul ative.
See risk factors. Did | read that correctly?

A Yes.

Q In fact, there's an entire section in this
menor andum dedi cated to all the risks associated with
investing in this type of investnent, correct?

A. Yes.
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Q This was a docunent that was provided to M. Yount
at the outset when he started his due diligence period?

A Yes.

Q Sir, you're a real estate devel oper, broker and
hone buil der, correct?

A Yes.

Q Wul d you agree with ne that you have consi derabl e
experience managi ng construction projects?

A Yes.

Q And wor ki ng out of Lake Tahoe, you have an
under st andi ng of the type of issues that contractors cone up
agai nst doi ng construction, particularly working in a high
nount ai n envi ronnment ?

A Yes.

Q It's not unusual in |large construction projects
for code upgrades or unforeseen site conditions that cone up
during construction that have the contractor bring those
i ssues up and seek change orders for either adding costs or
time, correct?

A Yes. That is correct.

Q And that's particularly true when you're
renovati ng an ol der property like we're doing here?

A Yes.

Q Sir, isn't that what was happening in the June and
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July 2015 time period?

A Yes.

Q And, in fact, that continued up until Novenber of
that year, correct?

A | believe so, yes.

Q Now, sir, you were -- well, collectively, everyone
fromthe devel oper to the general contractor, Penta, to the
architect, Peter G ove, the construction manager, who we'll
tal k about in a mnute, and even the executive commttee were

trying to get their arns around all of these changes,

correct?
A Yes.
Q And | think you referred to it as a noving target

or a fluid process, right?

A That's correct.

Q In other words, the types of construction changes
that were going on are typical and it's not sonething that
happens overni ght and you can eval uate at one specific
nmonment, correct?

A That is correct.

Q It's something that the contractor is presented
over a period of tinme, right?

A That's right.

Q Now, sir, can you turn over to Exhibit 10, please?
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Now, you were present for an investor neeting in July of 2015
where M. Radovan had given a construction progress report on

all of the changes that Penta was being faced with, right?

A Yes.
Q And that was a neeting not only for the executive
conmittee but all of the nenbers of -- the preferred nenbers

of this investnent, correct?

A That's correct.

Q And you're famliar with this docunent?

A Yes.

Q And this docunent, this status report, was

sonet hing that was provided to the nenbers at or before that
nmeet i ng?

A At the neeting.

Q And it's also a docunent that M. Radovan asked
that you share with M. Yount when he becane interested in
i nvesting, correct?

A Yes.

Q And if you |l ook at the first page, you' Il see that
this report is prepared by two third parties, correct?

A Yes.

Q A conmpany cal | ed Case Devel opnent Services and
anot her Thanni sch Devel opnent Services?

A. That's correct.
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Q Did you have an understandi ng that these were
third parties hired by the devel oper as constructi on nmanagers
on the project?

A Yes.

Q In addition to Penta, these were another |evel of
oversi ght on the project, correct?

A Ri ght.

Q I"mnot going to bel abor the point, because we've
gone over it, but on page 16, this third party is outlining a
nunber of inportant issues that the project is facing,
correct?

A Yes.

Q And one they're tal ki ng about the schedule. And
at this point intime, the third party is indicating that the
schedule for -- they're still on schedule for the
Decenber 12th nmajor event with the exception of the specialty
restaurant, correct?

A Yes.

Q So at this point in time, there was al ready one
aspect of the job that they were contenplati ng would have to
be conti nued?

A Ri ght.

Q And they al so indicated that the budget had been

adversely inpacted due to about 16 or 17 construction issues,
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correct?
A Yes.
Q And these are the code issues or the unforeseen

site conditions that we've been tal king about?

A That's correct.

Q And a lot of these are quite significant, right?

A Yes.

Q Li ke we tal ked about the sewer issue. That wound
up being a pretty big issue on the project, correct?

A Yes.

Q And it was being reported here that because of all
of these changes, the contractor was working hard and the
schedul e was being conpressed to try to get it done in a
timely fashion?

A Ri ght .

Q And, sir, you didn't have any reason to believe
that the information provided be these two third party
constructi on nanagers were inaccurate at the tine?

A No. It appeared to be accurate.

Q And, sir, at the nmeeting of the investors, you
felt that Robert did a good job of giving the investors an
update on all the pending and proposed change orders that
Penta was presenting, correct?

A It's a pretty conplete Iist.
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Q But I'mtal ki ng about Robert's presentation. You
t hought he did a good job at presenting all of those changes
to the investor group?

A I think he went over all the detail of these
particul ar change orders and sone proposed.

Q And he went over some of the anticipated costs
t hat Penta was providing himfor these change orders, right?

A Yes.

Q And, sir, M. Radovan told the investors at this
nmeeting that they were going to need to raise additional
capital to cover the costs for these changes that were either
bei ng presented now or they anticipated com ng down the pike?

MR. CAMPBELL: (bjection, |ack of foundation

THE COURT: Overruled. You can answer.

THE WTNESS. They were tal king about the nezz
being increased to 15 million

BY MR LITTLE:

Q And there was al so a di scussi on about raising that
additional $1.5 mllion under the agreement, is that correct?

A That's correct.

Q But as you understood the operating agreenent, the

devel oper or the managers had the right to raise this noney
in different fashions. It could have been through debt, it

coul d have been through new equity, or it could have been
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t hrough a capital call, correct?
A That's correct.
Q But your understanding is that the executive

commttee had voted to seek additional debt financing and go
out and seek that additional $1.5 million in equity that was
avai | abl e under this operating agreenent?

A Yes.

Q And at the time, it was represented that they
believed that the additional $9 million, along with that 1.5
that we're tal ki ng about, was needed to cover the existing or
actual change orders, as well as the ones that had been

proposed and/ or they thought were com ng down the pike,

correct?

A | believe so.

Q So you got involved in June or July to try to help
sell that last $1.5 mllion piece of equity, correct?

A That's correct.

Q And that last $1.5 mllion piece was not being
mar ket ed exclusively to M. Yount, was it?

A No.

Q In fact, you said both you and M. Radovan were
goi ng out to nunerous sources to try to find it?

A That's correct.

Q Let's talk a little bit about M. Yount.
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M. Canpbell cut you off when you tried to get into his
background. He's a prom nent nenber of the Lake Tahoe

community, correct?

A Yes.

Q Whul d you consider himto a sophisticated business
person?

A Yes.

Q He owns a | arge successful conpany that is

involved in the construction industry?

A Yes.

Q They manufacture and sell construction material s?
A That's correct.

Q And he owns approximately a $75 mllion house in

Lake Tahoe near the Cal Neva project, correct?

A Yes.

Q Now, sir, in addition to the nornal investnent
docurnents, you said Robert asked you to share that
construction progress report with M. Yount, correct?

A That's correct.

Q Coul d you turn over to Exhibit 187

A Yes.

Q This is an e-mail from Robert to M. Yount that
you were copied on, correct?

A. Yes.
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Q And in this e-mail, Robert was answering the
guestions that M. Yount had proposed to you, correct?

A That's correct.

Q And isn't it true, sir, that you believe all the
i nformati on that Robert provided in this e-mail was true and
accur ate?

A | believe so.

Q And even after wal king the job with Penta at the
end of Septenber, you believe this information was accurate?

A Yes.

Q And isn't it true that the information that is
provided in this e-mail is the sane information that
M . Radovan was discussing with -- well, M. Radovan and the
menbers of the executive commttee were discussing with the
ot her investors?

A Yes.

Q Isn't it true, sir, that M. Radovan was telling
M. Yount that they needed an additional $9 mllion in debt,
pl us obviously the $1.5 mllion in equity that they were
trying to raise to cover the costs of these actual and
pendi ng change orders?

MR. CAWVPBELL: bjection |ack, of foundation

There's foundation that M. Radovan told M. Yount that it

was 9 mllion plus.
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THE COURT: Just clear that up.
BY VR LITTLE
Q Do you have an understanding that M. Radovan told
M. Yount that they were seeking to raise an additional
$9 mllion in debt to cover the actual and pendi ng change
orders?

That's in this e-mail.

Q Exactly.

A Yes.

Q That's exactly what this e-mail says, correct?

A Yes.

Q Qobvi ously, he would have known that they were al so

trying to raise the $1.5 nillion?

A That's correct.

Q Now, sir, M. Yount was told the financing wasn't
approved at this point in time, right?

A That's correct.

Q In fact, you indicated that M. Yount was trying
to help M. Radovan | ocate a | ender?

A That's correct.

Q Now, sir, counsel talked to you about Exhibit 14.
Let's go to that for a nmonent. Tell ne when you're there.

Yes.

Q This is a July -- let's |look at the one at the
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bottom It's a July 19th, 2015 e-nmmil from M. Yount to
yoursel f and Robert is cced on it, correct?

A Yes.

Q And down at the bottom counsel asked you about --
he was trying to ask you where he got this informati on. And
it says, as | understand it, you' re over budget by nore than
$5 mllion so far. Wwere will that and Iikely nmore funding
needs conme fron? D d | read that correctly?

A Yes.

Q Now, sir, if we |look at this date, July 19th, and
flip really quick back to Exhibit 18, the e-mail where
M . Radovan answered the questions, M. Radovan was answering
t hese questions about the additional $9 mllion in debt about
a week |ater, correct?

A That's correct.

Q So let's | ook at where M. Yount nmay have got this
information from Can you turn over to Exhibit 13? You
under stand who Peter Grove is, correct?

A Yes.

Q Peter Gove is the architect on the Cal Neva

proj ect?
A That's correct.
Q You understand as the architect, he's intimtely

involved in the construction change orders?
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A Yes.
Q He woul d al so be intimately involved in the pay
appl i cati ons?
A Yes.
Q He knows all the financial details that were going
onin this project, correct?
A I would think so.
Q M. G ove he was not only the architect for the
Cal Neva project, he was the architect building M. Yount's
$75 mllion hone?
MR CAMPBELL: (bjection, |ack of foundation
THE WTNESS: That's what | understand
THE COURT: Overrul ed.
BY VR LITTLE
Q First of all, this e-mail is dated July 17th
2015, correct?
A Yes.
Q And so if we flip back or flip forward to

Exhibit 14, it's two days before M. Yount sends the query to

you about the project being nore than $5 mllion over budget,
correct?
A Yes.

Q And M. Yount's e-mail string with hinself and

Peter G ove, neither you nor Robert Radovan are copied on
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this e-nmail, correct?
A That is correct.
Q And at the bottom-- let's actually start on the

second page. The first e-mail M. Yount sent to Peter G ove
was on July 14th, and he says, we saw the project today and
we're pretty inpressed. Wat hol ds you back from being an
investor, Peter? Do you see that?

A Yes.

Q And up above, Peter responds, a couple of those
zeros at the mninumofferings with an exclamati on point?

A Ri ght.

Q In other words, he's saying he doesn't have the
nmoney to invest, correct?

A Ri ght.

Q And then M. Yount's next e-mail directed only to
Peter Grove wi thout copying you or M. Marriner is to ask

what do you rate the project's chance of success? Do you see

t hat ?
A I"msorry what? 1Is that the first page?
Q Back to the first page
A kay. Yes.
Q On Exhibit 13
A Yes.
Q So M. Yount is asking the architect for this
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proj ect how he rates the project's chances of success,
correct?

A Yes.

Q And at the top, the architect responds, |'m going
to say pretty good. And he says, short-term they were in
fund raising node. Construction costs are exceeding the
budget, and they, slash, we are trying to keep our arnmns
around it and keep it in check, correct?

A Correct.

Q Ri ght here he's telling M. Yount they're in fund
rai sing node, they're seeking financing?

A Yes.

Q And that there are budget overruns and they're
trying to get their armis around it and keep it in check.

A Yes.

Q Then he goes on to say, long range, |'ma believer
in the Cal Neva, the vision and the direction the design is
goi ng, correct?

A Yes.

Q And then he says some other things. And in the
next paragraph, he says, | really |ike the owners. They're
seem|ike real quality guys.

A Yes.

Q And at the end, he says, I'll continue to keep you
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posted with pics as things progress, correct?

A Yes.

Q Wul d you turn over to Exhibit 28? This is an
e-mai |, again, that M. Radovan and yourself are not copied
on, correct?

A Yes.

Q But it's produced in this litigation and admtted
into evidence. It's an August 18, 2015 e-mmil to the project

architect again fromM. Yount, correct?

A Yes.

Q This is about a nonth after the last e-mail
right?

A Yes.

Q And he says, if they decide to, will they really,
and he put really in all caps, be ready for a full opening in
Decenber on Sinatra's birthday, correct?

A Correct.

Q And it | ooks like that M. Yount is continuing to
solicit advise fromthird parties?

A Yes.

Q Qut si de of just yourself or M. Radovan?

A That is correct.

Q And then, sir, I think you also nentioned that he

had his accountant or CPA review ng the investnent on his
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behal f, correct?

A Yes.

Q And you understood that the CPA was being provided
i nformati on by M. Radovan?

A | believe so.

Q And at any point in time did M. Yount or his CPA
tell you that they needed additional information that had not

been provi ded?

A No.

Q Are you aware of any clains in this |awsuit that
i nformati on hasn't been -- information was requested and not
provi ded?

A No.

Q And Exhibit 29, this is just one of the e-nmails
back and forth, but it's Septenber 8th, 2015. And it's got
K. Tratner with MHTCPA. com Ken Tratner you understand
that's his accountant?

A Ri ght.

Q So in Septenber, he's still got his CPA review ng
this investnment on his behal f?

A Ri ght.

Q Sir, you also did two site walks with M. Yount
bef ore he decided to fund, correct?

A. That's correct.
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Q And you in fact offered to do nore site visits
with M. Yount to update himon the progress of the project
and he didn't take you up on that?

A That's correct.

Q Sir, could you turn over to Exhibit 21? This
docunent has been produced in this case and I'I| represent to
you that these are notes that M. Yount prepared and shared
with his CPA. Have you seen this docunent?

A No, | have not.

Q Well, at the top you see that it says, tota

project costs is sonmething slightly over $60 m | lion,

correct?
A Yes.
Q And if we | ook over at the -- let's go over to

Exhibit 4, the confidential offering nenorandum Turn over
to page 19. Tell me when you're there.

A Yes.

Q Down at the bottom under financial highlights, the

second bul l et indicates the phase one devel opnent budget is

just under $51 million, correct?
A Yes.
Q So at |l east according to M. Yount's notes, he

under st ood the project was about $10 nmillion over?

A. Correct.
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Q Whenever he prepared this docunent?
A Right. Correct.

Q And that woul d be consistent with the $9 mllion

and the mllion and a half that we tal ked about before?
A. Yes.
Q And if we turn over to the | ast page of

Exhi bit 21, he indicates, expected to have a soft opening by
Decenber 12th, 2015 for former owner Frank Sinatra' s 100th
birthday party, full opening by April. D d | read that
correctly?

A Yes.

Q So by the tine M. Yount prepared this docunent
he had already been told and understood that the schedul e was
slipping, correct?

A Yes.

Q Now, sir, turn over to Exhibit 27, please

A Yes.

Q This is an August 12th, 2015 e-nmail from M. Yount
to his CPA, correct?

A Yes.

Q And you'll see in the second paragraph that he
tal ks about asking if they were still on track for a Decenber
soft opening. And he indicates that they're only opening for

the party and not really doing the soft opening until
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March 1st to pick up the spring break fanmlies. They're

pl anning the big official opening after all the usual kinks
are snoothed out on Father's Day weekend June 17 in time to
settle in for 4th of July nonster week, correct?

A Correct.

Q So as of August 12th, 2015, M. Yount now
understood that the schedul e was slipping even further. Now
they were going to have the soft opening in March and the
grand openi ng on Father's Day?

A Correct.

Q And, sir, if we nove over to Exhibit 36. 1In the
m ddl e of the page, this is an Cctober 10, 2015 e-nui
exchange bet ween Robert Radovan and M. Yount, correct?

A Correct.

Q This is about three days before he decides to
i nvest?

A Correct.

Q And M. Yount asked Robert how the Cal Neva
schedul e is holding up. Do you see that?

A Yes.

Q And Robert indicates, |ooking good, soft opening
in spring with grand opening on Father's Day weekend?

A Yes.

Q So, again, he's being told that the grand opening
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is not going to be Decenber 12th, but it's going to be pushed
all the way out until Father's Day?
That's correct.

And this is before he invested?

O

A Ri ght.

Q And, inportantly, M. Radovan also tells -- I"1l]I
bring that up in a mnute. Sir, M. Radovan never asked you
tolie or mslead M. Yount about this project, did he?

A No.

Q You' re not aware of anything that M. Radovan or
his conpany did to deceive M. Yount before he nade his
i nvest ment, correct?

A That's correct.

Q Turn over to Exhibit 61. Flip into the third page
of that exhibit.

A Ckay.

Q So we're | ooking at the Bates number on the
bottom that's CR 274, and | want you to focus on the second
par agraph on the top. But just to lay sone ground work, you
recall M. Canpbell talking you about some of the investors,
particularly, the IMC group getting up in arns in Decenber,
do you renenber that?

A Yes.

Q And they were | eveling sone all egations agai nst
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Criswel | Radovan?

A Correct.

Q And you were responding in this e-mail, correct
to the executive commttee and ultimately it was shared with
all the investors, right?

A Yes.

Q And in the second paragraph, you say, the
July 25th e-mail clearly denonstrates that Robert was not
maki ng any attenpt to hide the change orders or construction
budget increases from Stuart Yount, correct?

A. Correct.

Q You believe that to be an accurate statenent
right?

A Yes.

Q Now, sir, we've talked about it and | want to

touch on it briefly. W know at the end of the Septenber you
did a wal k through with M. Busick?
Yes.
Q And we keep tal king about this gentleman Lee

Mason. Lee Mason is the | ead construction superintendant for

Pent a?

A Penta Construction's on site manager

Q And Penta is the general contractor on this
proj ect?
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A Yes.

Q And the purpose of that site visit was for
M. Busick to get a clear picture of all the project's
changes and nmeke sure that they were consistent with what was
known and had been represented since July, correct?

A That's correct.

Q And the information that Lee Mason gave you guys
was consistent wth the informati on that Robert had given to
M. Yount and other investors, correct?

A That's right.

MR. CAWPBELL: (bjection, |ack of foundation. |
don't know what information he's tal king about.

THE COURT: Cear that up.
BY MR LITTLE

Q The information that Lee Mason provi ded you and
M. Busick during this wal k-through was consistent with the
i nformati on that Robert had provided M. Yount about cost
overruns and the schedul e, correct?

MR. CAVPBELL: (bjection

THE WTNESS: In the construction July report, we
kind of went through that |ist of change orders to see if
t hey were necessary or not necessary.
BY MR LITTLE

Q And there was no red flags that were raised during
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this wal k-through by you or Les, correct?

A No.

Q And Penta never said it wasn't being paid during
this tinme period?

A No.

Q And they never said that they were contenpl ating
st oppi ng work or slow ng down or anything of that nature?

A No.

Q Isn'"t it true that you canme out of that neeting
feeling really optim stic about the project?

A Yes.

Q You felt it was consistent with what had been
represented by Robert to the investors back in July?

A. Yes.

Q Now, | started to bring up before and I want to go

toit now Go to Exhibit 37. Tell nme when you're there.
A kay. Yes.
Q So in the mddle of the page, it's an QOctober 10

2015 e-mail that you wote to M. Yount and his w fe,

correct?
A Yes.
Q And this was about three days before he funded?
A Yes.
Q But if you ook at the first paragraph, you stil
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didn't know at this point in tine that he was actually going
to fund?

A That's correct.

Q And, in fact, you had said over this three,
four nonths, there had been |ike hot and cold peri ods where

it | ooked |ike he mght invest and then he kind went radio

silent.
A That's correct.
Q And you were offering to give himanother site

tour and he didn't take you up on it, correct?

A That's correct.

Q Now, inportantly, let's talk about that next
paragraph. You tell M. Yount that the project just wel coned
their new GV Xavier Muwulin on Friday, right?

A Yes.

Q They had al so just hired an executive chef?

A That's correct.

Q They took M. Muwulin and his wife over fromthe
Bahamas, correct?

A That's right.

Q And this gentleman had a significant reputation
t hat preceded hin?

A That's correct.

Q Sir, does it sound like, if the company is hiring
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and bringing over GMs and chefs, does that sound |like a
project that the devel oper thinks is going to fail?

A No.

Q And, in fact, around the same tine period, the
project had inked a deal with Starwood. You nentioned that

earlier, right?

A | believe so.
Q Tel |l us what you know about Starwood?
A I don't know much about Starwood. | just know

their reputation and |I thought the fact that we were accepted
into their luxury collection was a good choi ce.

Q And this was happening in the sane tine period
that the plaintiff is now claimng that the devel opers really
believed this project was going to fail, right?

That's correct.

Q Those two things aren't consistent, are they?

A No.

Q Sir, can you turn over to defense Exhibit 1017
A Yes.

Q Do you recall producing this docunent at your

deposi tion several nonths ago?
A Not the cover sheet. OCh, yes, the --
Q The cap tabl e?

A The cap table.
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Q And this is sonething you had in your records?

A Yes. This was delivered to nme by Brandyn
Criswell.

Q Now, you testified there was sonme confusion on

your part as to the nature of what CR s investnent was,
correct?

A It was just not clear.

Q But you understood that $2 mllion that they held
was part of the $20 million subscription?

A That's correct.

Q And fromthe time you started rai sing noney for
t he conpany, you understood that Criswell Radovan had the
right to reduce their interest to $1 mllion if someone
wanted to purchase one of their shares, correct?

A It's stated in the comments section

Q And you had that understandi ng?

A Yes.

Q Now, let's talk a little bit about the cal
bet ween you and M. Radovan in | ate Septenber. That call was
pronpted by a hypothetical that you raised, correct?

A I didn't knowif M. Yount's nobney was going to
come in or not, but I know Les Busick noves quickly. So we'd
been waiting three and a half, al nost four nonths for

M. Yount's funds to materialize, and Les Busick was willing
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to close quickly, so |l -- that's when | called Robert to say,
well, it's looking like they m ght both fund at the sane
time. But | didn't know it was hypothetical. | didn't know

when Yount woul d cone in.
Q And you understood and knew that M. Radovan had

lost all faith in M. Yount actually closing on this piece,

correct?

A There is an e-mail in August 20th from Robert to
Stuart. | was out of towmn. And he said, Stuart, |
understand from Dave that you' Il fund next week. And Stuart

responded, not |ikely, or Dave is being overly optimstic.
And after waiting three nonths, | think Robert was wonderi ng,
you know, is he ever really going to fund?

A | ot of people tal k about, yeah, sure, |I'm going
to make an offer on your house or whatever, but it really
comes down to signing a docunment and funding, that is
execution of a docunent for an investnent.

Q And his lack of faith in M. Yount actually
closing is why he noved on to other pastures, including
M. Busick, correct?

A Yes. | believe so.

Q And you'd agree with me that on this call
Robert's main concern was getting that $1.5 mllion sol d?

A. That's correct.
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Q And that's the concern that he was expressing to
you during that call?

A Ri ght.

Q And when Robert told you not to worry, he didn't
tell youto lie or mslead either M. Busick or M. Yount,
correct?

A That's correct.

Q He was just telling you that if that hypothetical

happened, Criswell Radovan had one of their shares they could

sel | ?
A That's correct.
Q Now, sir, you nentioned an investor group in this

subscription called the Incline Men's G oup?

A That's correct.
Q Al so referred to sonetines at | MG?
A O I MC

Q And they have about a $6 million interest in the
subscri ption?

A That's correct.

Q So they're probably the | argest investor?

A It's a group of, | think there's -- | think

there's five or six or seven investors into a pool.

Q Who are those investors?
A The only ones that | know are Brandon Chaney, Tim
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Rasi ch, Jereny, Paul Jam eson. | can't renenber Jereny's
| ast nanme. It escapes nme. Troy Gllespie. | think that's
it.
Q And sonetine in | ate Decenber, January of 2016
t hey nade sone | egal threats against you, correct?
A That's correct.

Q And they told you you needed to get on the right

si de?
A That's correct.
Q And you understood that to be their side, correct?
A That's correct.
Q And their side was trying to out Criswell Radovan

from managenent and taking back Criswell Radovan's equity
interest in the project, correct?

A That's correct.

Q Sir, can you turn over to Exhibit 59?
Specifically turn over to page two of the exhibit down at the
bottom Actually, over on page three. | apologize. Sir,
during this time period, the | MC group or | M5 group i s not
only making | egal threats about you, but they were spreading
sone runors about you, correct?

A Yes.

Q And you sent this e-mail to respond to these

runors, correct?
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A That is correct.

Q You sent it to the investors and the executive
committee to nake it clear that Robert never asked you to lie
or do anything inproper, correct?

A That's correct.

Q And then over on page 60 -- excuse nme, Exhibit 60.
Anot her one of the runors the | MG group was goi ng ar ound
telling people was that you had tried to encourage themto
wi t hhol d cost overruns from M. Yount, correct?

A That's correct.

Q And you wote this response to call them out on
that, right?

A Yes.

Q And you asked them where this conversation
occurred, right?

A That's correct.

Q And they all told you different places, is that

A That's right.

Q And they never responded to you and told you you
were wong or lying, right?

A No, they did not.

Q And you were never told by M. Radovan or anyone

else at Criswell Radovan to hide or w thhold cost overruns
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fromM. Yount, were you?

A No, | was not.

Q You understand that this sane group has made
accusations of financial inproprieties against Criswell
Radovan?

A I understand that.

Q And you understood that they had an i ndependent
audit done on the conpany's books and records?

A Yes. | believe that's so.

Q And isn't it true that audit found zero
inproprieties on the part of Ciswell Radovan?

MR. CAWVPBELL: (Qbjection, | think there's |ack of
foundation for that.
BY VR LITTLE
Q Did you have that understandi ng?
MR. CAVPBELL: Same objection
THE COURT: Sust ai ned.
THE WTNESS: | didn't hear anything --
THE COURT: Hold it.
THE WTNESS: Sorry.
THE COURT: Lay a better foundation
BY MR LITTLE
Q Sir, have you ever heard that there were any

results fromthat audit that found inproprieties on Criswell
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Radovan's part?

A No.

Q And Criswell Radovan are still managers of this
proj ect, correct?

A Correct.

Q And under the operating agreenent, they could have
been renoved had they done sonet hing wong?

A That's correct.

Q Sir, you understood that M. Radovan had secured a
[ oan comm tnent in 2015 fromthe conpany we' ve been tal king
about, Mdsaic, correct?

A That's what | understand.

Q And you understood this | oan woul d have repl aced
the Hall and Ladera | oans and provi ded the additional capital
to finish the project?

A | believe it would have.

Q And | think you said you understood it provided
some cushion to do sone things that nmaybe weren't necessarily
needed, but woul d be nice to do?

A Yes.

Q Isn't it true that you understood that the | MC
group went to Mosaic's office behind Criswell Radovan's back
and said sonmething to cause themto pull the plug on the

fi nanci ng?
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MR. CAMPBELL: bjection, |ack of foundation
THE COURT: How woul d he know t hat?
BY VR LITTLE
Q "Il ask him D d you hear that?
MR. CAVPBELL: Sane objection
THE WTNESS: | heard it as a runor, but | was not
i nvol ved.
THE COURT: 1'll consider that.
BY MR LITTLE

Q Were you aware that the | MG group were pursuing
their own refinancing with Roger Wiittenore, M. Yount's
friend?

A | understood that they were in discussions with
North Light and | had even attenpted to put themin touch
with North Light through anot her independent person, but they
never responded, but | guess IMC did |ater.

Q Sir, are you aware of all the e-mails and
correspondence between the | MC group people and M. Yount
di scussing how to oust the Criswell Radovan group and talk
about how to deal with the Mdsaic | oan?

A I only saw those when | was -- when they delivered
the court files. And as | was | ooking through, | was
surprised to see that there was a group kind of tal ki ng about

removing Criswell Radovan as manager and taking over the
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proj ect.

Q And securing financing separate and apart from
Mbsai c?

A | believe so.

Q And you understood that M. Yount was involved in

t hose comuni cations with the | MG group?

A There were several e-nmails confirmng that.

Q During the tinme period June-ish, June, July, all
the way until when M. Yount invested, we heard a | ot about
in e-mails your nane and M. Radovan's nane cone up.

M. Criswell wasn't involved in any of these discussions, was
he?

A | don't believe he was invol ved.

Q In other words, you're not aware of any
i nvol venent that M. Criswell had with respect to M. Yount's
i nvestnment, are you?

A Say that again.

Q You' re not aware of any invol venent that
M. Criswell may or nmay not have had with respect to
M. Yount's investnent?

A No.

Q I just have one other brief topic, sir. Counsel
had suggested to you that Criswell Radovan needed preapproval

fromnmenbers of this investnment group before it could sell
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its share to M. Yount. Do you recall counsel talking to you
about that?

A Yes.

Q Coul d you turn over to Exhibit 5, which is the
operating agreenent. Let's turn over to article 12, which
deals with transfers.

A Ckay.

Q Section 12.1 says, each nenber. Menber is a
defined term right?

A ["'msorry. D d you say 12.1?

Q Yeah. It says, each capital M nenbers, nenber is
a defined term hereby agrees that interest and any econonic
benefits herein are not transferable except as provided in
article 12. Do you see that?

A Yes.

Q If we quickly flip over to page eight and | ook at
section 1.48.

A Yes.

Q Criswell Radovan up at the top, they're defined as
a sponsor menber, right?

A Yes.

Q Section 12.1 says nenber, it doesn't say sponsor
menber, does it?

A. Yes.
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Q Let's go to section 12.3, the second sentence
subj ect to satisfying the requirenents of this article 12,
any such transfer requiring approval of the capital M nmenbers
pursuant to article 12 will be considered by the nenbers at
t he nmenbers' next annual or special neeting. Do you see
t hat ?

A Yes.

Q So that suggests that the approval that they're
seeki ng happen at the next annual neeting, correct?

A Correct.

Q Not that it's sone pre-requirenent that you have
before you can cl ose the transacti on?

A Ri ght .

Q In fact, if we go over to section 12.6.1 on page
34 of that agreenent.

A Yes.

Q I"'mgoing to read it. It says, follow ng
satisfaction of the requirenents of section 12.3 and 12.4, a
proposed transfer of interest requiring the nenbers' approval
will be submtted to the nmenbers for their approval after,
and then it says in A the transferee has executed this
agreenment, which is the operating agreenent, right?

A Yes.

Q And any ot her docunents and instrunents that the
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conpany may require. Did | read that correctly?
A Yes.
Q Do you read that to nean what it says, which is
if, bigif, Ciswell Radovan was required to get sone sort of
approval fromthe nmenbers to sell their share to M. Yount,
it would happen at the annual neeting after he signed the
operati ng agreenent and any ot her docunents that the conpany
required?
MR CAMPBELL: |'mgoing to object. | think that
calls for a |l egal conclusion.
MR LITTLE 1'Il withdraw the question
THE COURT: All right. The question is w thdrawn.
BY MR LITTLE
Q Then, sir, on 12.6.2. Let's go over to the second
page on 35 up at the top, the first full sentence there. It
says, if a proposed transferee of interest is not approved to
be a substitute nenber, then subject to the provisions of the
proposed transferee -- such transfer, such transferee nay
recei ve the econom c benefits of such interest pursuant to
the definition of econom c benefits set forth under section
12.1, correct?
A Yes.
Q Even if they' re not approved, they still get the

econoni ¢ benefits of that transfer?

162

001318

001318

001318



6TET00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

MR. CAVPBELL: Cbjection, your Honor.

THE COURT: It's argunentative, so sustained.
BY VR LITTLE

Q Lastly, sir, counsel had nmade sone argunent or
some poi nt about nenbers can't take noney out of the project.
Do you recall that testinmony or that |ine of questioning?

A Yes.

Q Selling a founders share that a devel oper owns is
not taking noney out of the project, is it? It's a paper
transaction. You' re changing the nanme on the stock.

A That's why | tried to stay out of any of the | egal
docunents. |I'mnot an attorney. And thisis -- | put all of
that in Robert's court and his | egal team because
honestly, you know, couldn't --

MR LITTLE: Fair enough. 1'll |eave that for
argurment. That's all | have, your Honor, subject to possibly
recalling M. Marriner in our case in chief.

THE COURT: All right. Thank you. M. Canpbell.

REDI RECT EXAM NATI ON
BY MR CAMPBELL:

Q M. Marriner, | hate to do this to you, but since
M. Little wal ked you through the operating agreenent, 1'd
like you to look at that with nme, too. Let's backup. Your

under st andi ng that Criswell Radovan had a $2 nillion share of
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the property was based on review of the cap table, right?

A I had seen that on the cap table all al ong.

Q And if you could | ook at Exhibit 61. |If you | ook
at page two with the Bates stanp 273.

A Yes.

Q You say in your e-mail, which is a cut and paste,
and we' ve gone over this before. You say, the third or
fourth paragraph up, when the Younts' fundi ng becane
avai l able in early Cctober, Robert decided to sell to Younts
1 million of their $2 mllion CR equity since Les Busick had

funded the 1.5 mllion of open equity, right?

A Yes.

Q That confirnmed to you that's the sane equity
that's in the cap table, the $2 mllion share?

A | believe so.

Q If you | ook at page 74 of the operating agreenent

It's Exhibit Nunmber 5, page 21, section 7.4.
A What tab again?
Q It's Exhibit Nunmber 5. Towards the mddle of the

par agraph, it reads --

A I"msorry. \Wat page?

Q It's page 21. |'msorry.

A Ckay.

Q So let ne just read this. It starts in the mddle
164

001320

001320

001320



TZETO0

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

of the paragraph, CR has advanced approxinmately 1.667 mllion
in costs related to the project and has received and
recontributed 480 of its devel opnent fees. A total of 2
mllion out of such costs and recontributed capital fee shal
serve as a capital contribution of CR and shall be part of
the initial capital contributions described in section 4.2
above.

And it goes on, such capital contributions shal
be treated in the sane nmanner as a capital contribution of
all other preferred nenbers hereunder, right? That's what it
says?

A Yes.

Q And section 12.1 and the rest of 12 sets forth the
requi renents to transfer a nenbership share, right?

A Vll, I"mgoing to have to trust an attorney or an
owner to nake those kinds of decisions. | nean, honestly,
this is not that easy to understand. But | had trust in the
devel oper that they were doi ng what they knew was right. So
|"d have to read it a couple nore tinmes to honestly give you
a--

Q | understand that. | want to point out one nore
thing to you. At the end of 12.2, it says, any attenpt to so
transfer or encunber any such interest w thout such approval

will be null and void and will not bind the conpany or the
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ot her nenbers. That would be as far as the share fromone
menber to the other w thout approval, right?

A I'"d have to get a | egal opinion on that.

Q So woul d you say that the -- M. Col eman was the

| egal counsel for the devel oper, right?

A Yes.

Q And for Criswell Radovan and sonme of their other
entities?

A Ri ght.

Q Wul d you say that M. Col eman woul d be the best
to tell Criswell Radovan what they needed to do as far as
approving this transfer?

MR. LITTLE 1'mgoing to object on foundation.
There were ot her attorneys invol ved besides M. Col enman.
M. Col eman had one role and there were California attorneys
in other roles. |If he can lay a foundation that he knows
this stuff and he knows who it was, otherw se there's |ack of
f oundat i on.

THE COURT: Sust ai ned.

THE WTNESS: | can't conmment on it. |[|'d be
giving a | egal opinion.
BY MR CAMPBELL:

Q Your position was that their |egal counsel,

whoever it be, is the one who should really interpret this
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agr eenent ?
A I woul d hope so.
Q Ckay.
THE COURT: Whuld it be fair to say no matter who
it is, it's not you?
THE WTNESS: Thank you. | |ike you
MR. LITTLE  So sti pul at ed.
MR WOLF: W needed that |late in the afternoon
THE COURT: All right. Next question
BY MR CAMPBELL:
Q M. Little pointed you to Exhibit Nunber 101,
whi ch tal ked about kind of the reservation of the Criswell

Radovan share. Do you renenber that question?

A 1017

Q Yes.

A Yes.

Q And | believe your testinony was that you vi ewed
this exhibit as saying that -- | think | wote it down, that

that would indicate that if someone wanted to purchase one of
their shares, they coul d?

A That is what it says in the coment section that
it can reduce to 1 mllion if someone wants a 500 K sl ot.

Q Do you know if M. Yount wanted to buy one of the

CR shares?
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MR LITTLE |'mgoing to object, standing
t hi nki ng about it, specul ation
THE COURT: Overrul ed.
THE WTNESS: |'msorry. Wat's the question
agai n?
BY MR CAMPBELL:
Q Do you know if M. Yount wanted to buy one of the
CR shares?
A | didn"t -- | don't know.
Q You didn't ask him right?
A No.
Q And you don't know if M. Radovan asked hi n?
A Vell, | referred it to over to M. Radovan. |
figured they woul d discuss it.
Q But you never confirnmed with M. Radovan whet her
M. Yount wanted to buy one of their shares?
A No.
MR LITTLE  Asked and answer ed.
THE COURT: Overrul ed.
BY MR CAMPBELL:
Q Coul d you go to Exhibit 27 again?
A Ckay.
Q M. Little read part of this quote from

Exhi bit 27, but he didn't read the entire quote. The entire
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guote said, | asked if they were really on track for the
Decenber soft opening. And he said they' re absolutely on
track for the Sinatra 100 birthday party. However, the part
that M. Little didn't read, they're fearful of the possible
huge cost of another winter with little snow and touri sts.
So they're only opening for the party and not really doing
the soft opening until March to pick up the spring break.

Did M. Radovan ever tell you that the reason for
delaying it was not because of construction related issues or
budget issues, but because they were fearful of a winter with
little snow and therefore few tourists?

A No. | was not copied on this e-mail. But, no,

t hat was not discussed as a --

Q Anyway, this e-mail represents what M. Yount,
apparently soneone had told him and he was relaying that to
M. Tratner, right?

A That's what it |ooks |ike.

Q Let's go back to Exhibit Nunber 4.

A Al right.

Q A coupl e of questions there. Can you |ook at page
five of Exhibit Nunmber 47

A Ckay.

Q M. Little asked you sone questions about Starwood

comng into the project at or about Septenber of 20157
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A | believe so.
Q Doesn't page five of Exhibit Nunber 4, it's
represented to the investors that Starwood has al ready

offered a termsheet to be in the project?

A I"msorry. Wat's the question?

Q Exhi bit Nunber 5.

A " mon page five.

Q Exhi bit Nunber 4, page five?

A I"mon page five, what paragraph?

Q It starts with Starwood?

A St arwood has of f ered.

Q Yeah.

A Ckay.

Q So the devel opers and Starwood have al ready been

tal king as of March of 2014, right?
A Ri ght.
Q kay. And then M. Little asked you about the
proj ect budget. Let ne find the page here. Just for
expedi ence sake, | believe your testinony was that M. Little
showed you a section of Exhibit Nunmber 4, which set the
proj ect budget at $50 million, right?
MR LITTLE: Page 19.
THE WTNESS: | don't see it. \Wat page?

BY MR CAMPBELL:
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Q

I"msorry. Thank you. Page 19, it says financial

hi ghlights at the bottom of the page.

A
Q

Oh, yes. | see the 51 mllion

And it says that project budget, 51 mllion. And

then | think M. Little then asked you to conpare M. Yount's

exhi bit,

whi ch showed a $60 million budget in one of his

docunents and asked you, doesn't that indicate that M. Yount

believed it was 10 mllion over budged, or over 9 to 10

mllion over budget. Do you renenber that testinony?

A

° v O P O P> O

right?
A

Q

| remenber it.

Let's ook back in that sane exhibit to page nine.
Ckay.

Do you see the table in the mddl e of the page?
Yes.

W tal ked about this on your direct testinony,

Yes.

The 50. 729 budget was based on the assunption --

on certain things, but if you go to the next box down, it

says if $20 million is raised, then the budget goes up to

approxi mately $56 mllion, right?

A

Q
A,

66.
56. You add --

Oh, yes, the 52,729,787 plus the 50, 166. 215.
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Q And the conditions was once -- if there was 20
mllion in preferred equity, it would be raised. And the 20
mllion we're tal king about the PPM right?

A Correct.

Q As soon as the 1.5 mllion was raised, that either
M. Yount or M. Busick was taking, that would kick that
hi gher budget up, right?

MR, LITTLE  Foundati on.
THE WTNESS: Well, you've lost ne. Sorry.
BY MR CAMPBELL:

Q The condition to going to a $56 m | lion budget
instead of a $50.729 million budget is if 20 millionis
raised. It says that in the second box, right?

MR LITTLE: | object. [It's argunent and
f oundat i on.

THE COURT: | question whether or not this is the
wi tness that you want to ask this question to.

MR. CAVPBELL: Your Honor, he previously testified
t hat he knew t he budget was $56 mi|lion and change.
M. Little tried to get himto admt that it was on 51
mllion, therefore, M. Yount's docunents that said it was a
$60 m|lion budget proves that sonehow M. Yount knew it was
9 or $10 mllion over budget. | think it's an inportant

point that he raised in the redirect of this wtness as to
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what M. Yount actually believed. M. Marriner's previous
testinony --

THE COURT: Wuldn't M. Yount be the best w tness
to answer that question as to what he believed as to
opposed - -

MR CAMPBELL: | hate to | eave, because he said
that M. Yount's e-nmail proved that he knew it was
$10 mllion over budget.

THE COURT: Let nme hear fromM. Little.

MR LITTLE: | think he's confused, so he's
speculating. | just think there's a |ack of foundation for
this line of questioning and there's a difference between
sources and | eases.

THE COURT: | don't know if this hel ps the Court
answer that question as to what M. Yount knew.

MR. CAMPBELL: Can | ask one nore question?

THE COURT: All right.

BY MR CAMPBELL:

Q M. Mrriner, if M. Yount believed the budget and
interpreted this page as showing a close to $56 mllion
budget, wouldn't his e-mail when he said that he had been
informed that there was a five plus mllion dollar over
budget cost, so if you take his 5 mllion and that 56

mllion, that neans he thought it was 60 mllion?
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A | don't know where M. Yount got that --

MR. WOLF: (bjection

THE WTNESS: -- 5 mllion or nore. That this is
a docunent dated in March and | ' msure there were -- |I'm
sorry. | just, you know, it's confusing enough.

THE COURT: Al right. M. Mrriner, that's fine.
Next questi on.
BY MR CAMPBELL:

Q kay. Let's go back to Exhibit 60, M. Marriner,
and page 168.

A 607?

Q 60, Exhibit 60

A Ckay.

Q And at page 168, we went over this a little
earlier in your testinony. It says, dear executive
committee, it's come to ny attention that a fal se runor has
been propagat ed t hroughout the investnent group that Robert
asked me not to mention the cost overruns and change orders
to Stuart. The next paragraph, you dissuaded the runor and
said what a good friend he was and I woul d not know ngly
participate in any activity that would hurt themor put their
i nvestment at ri sk.

Didn't M. Radovan tell you not to tell M. Yount

about the switch to a sale of a CR share as opposed to
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pur chasi ng as part of the PPM?

A No.

Q Isn't that what your testinony in your deposition
said, that M. Yount told you not to tell hin®

A He said, 1'lIl deal with it. He never said, don't
do anything. He said, if M. Yount's noney funds, | wll
deal wthit.

Q Goi ng back over your deposition.

MR. WOLF: | would object to rereading. It was
asked and answered if he's asking himabout the sane
deposi tion testinony.
THE COURT: Just a mnute. Overruled.
MR. WOLF: Asked and answered and argunentati ve.
THE COURT: Thank you. It's overruled. Go ahead,
M. Canpbell.
BY MR CAMPBELL:

Q M. Marriner, renenber when | showed you your
deposition and we | ooked at page 67, | asked you, did you
ever tell M. Yount, by the way, M. Busick is |looking |ike
he may invest and that's going to close out the private
pl acenent? You answered, | called Robert, because | report
directly to Robert. | said we could have a perfect stormif
Busi ck and Yount fund on the sane day?

THE COURT: Sl ow down for Ms. Koetting.
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BY MR CAMPBELL:

Q Because it was feeling |ike two people were
sending their noney in at the same tine. And Robert said,
don't worry, stay out of it. D dn't M. Radovan tell you
t hat ?

A | thought | had said, don't worry, I'll deal wth
it. But clearly it's a very conplicated situation and he
didn't want two stories. You know, all of the investnent
conversations were to be handl ed by Robert.

Q And | think your testinony earlier was that
somehow you felt that the nondi scl osure agreenent that you
signed prevented you fromtelling M. Yount about this?

A Well, the NDA clearly states that, and | m ght
have a copy of it, but it clearly states that there is a
chain of command that the devel oper has certain information
t he executive commttee has certain information, and |I'm not
supposed to have private conversations about the investnent
PPM di scussi on, because I'mnot an attorney, |I'mnot a
securities broker. So just refer anything related to the PPM
to ne.

So it was not don't. It was nore of, you know,
don't worry about it. And I was telling you that was when |
was going out of towmn with my famly and Robert just saying,

don't worry about it. |If the funds materialize, I'll dea
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withit.

Q It was a little bit nore than, don't worry about
it. He said, stay out of it, right?

A I don't think that was, stay out of it. It was,
don't worry about it.

Q And so initially, though, you offered to cal
M. Yount and tell him right?

A Yes.

Q And then you didn't call M. Yount, because

M. Radovan told you to stay out of it?

A. He said, | will take care of it. | can't renmenber
t he exact words, but it was, you know, if it -- if it
happens, |I'll deal with it.

Q Do you believe that picking up the phone, telling
M. Yount, | just want to |et you know that you' re not goi ng
to buy part of the PPM Robert is going to sell you one of
hi s shares sonehow vi ol ated t he NDA?

A It could have been a violation of privacy
information for ne to pick up the phone and have that
di scussion. Robert was responsible for that discussion

Q And you had conmuni cated with M. Yount for
approxi mately four nonths, three or four nonths on this deal
and given hima |l ot of information?

A The comruni cation had shifted in August to Robert
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and Stuart. And | clearly referred all questions that Stuart
Yount had. | said, Robert will answer. |If you look at all
of ny answer strings, Robert will answer, Robert will answer.
And when it cane to the perfect storm Robert will

answer. |I'mnot an attorney, I'mnot a securities broker, or
all the things that you were telling ne. So referring it to
Robert to have one person, one nmessage, was the best choice.

Q I think your testinony was al so that M. Yount
went dark for a period of a long tinme. | can't renenber
exactly what you said.

THE COURT: | think he called it radio silent.

BY MR CAMPBELL:

Q Radi o sil ent.

A Wel |, Robert uses the termradio silent.

Q Didn't we see in the e-nmails we | ooked at today
that in fact it was pretty nuch a whol e pl et hora of
comuni cati ons between you and M. Yount in the August,
Sept enber, Cctober tine frane?

A We coul d go back over each e-nmail and it was
always | shifted all of the questions to Robert.

Q So we can | ook at those e-mails and see what
actually was in there?

A Yes.

MR. CAVWPBELL: That's all | have, your Honor.
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THE COURT: M. Little.
MR LITTLE: No, your Honor.
THE COURT: M. Wl f.
MR WOLF: No, your Honor.
THE COURT: M. Marriner, you may step down.
THE W TNESS: Thank you. You're very kind.
THE COURT: M. Canpbell, your next w tness.
MR. CAVPBELL: M. Criswell.
(One witness sworn at this tine.)
THE COURT: Just draw that mc a little bit closer
so Ms. Koetting can pick up your testinony. That's fine.
THE WTNESS: |s this okay?
THE COURT: It's nore than fine.
THE W TNESS: (kay.
THE COURT: We have sone water over there as well.
THE W TNESS: Thank you.
THE COURT: M. Canpbell.
W LLI AM CRI SVEELL
called as a witness and being duly sworn did testify as
fol | ows:
DI RECT EXAM NATI ON
BY MR CAMPBELL:
Q Good afternoon, M. Criswell.

A. Good aft ernoon.
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Q You were one of the partners in Criswell Radovan,
which is an entity incorporated in Nevada, is that correct?

A That's correct.

Q And you and M. Radovan are the sol e owners of

t hat conpany?

A Um - -

Q Al beit --

A No. My wife is one of the owners al so.

Q At one time, your daughter Brandyn?

A My daughter was, too, and | can't tell you whether
or not she still has some interest.

Q Ckay. So is that, Criswell Radovan, is that kind
of your unbrella operating entity that handl es nost of your
busi ness transacti ons?

A No. W create separate LLCs for every activity we
do in terns of the owership. Criswell Radovan is basically
just a conduit to nove noney through on behalf of each
project. And we keep accounting for each project separately.

Q kay. So does Criswell Radovan have assets,
bui | di ngs, anyt hi ng?

A No.

Q Does it have enpl oyees?

A I think at one tinme it had enpl oyees, but it just

becane easier for those people to be enpl oyees of Criswell
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Radovan just for the purpose of having i nsurance and havi ng
one place to do payroll, but their salaries were stil
al | ocat ed anong the projects.

Q So there would be an intermngling of a specific
project for one state with the Criswell Radovan books and
records as far as payroll and things like that?

A Yes. And al so when you're in our business, you
spend quite a bit of time |ooking for now opportunities. And
until there's a real opportunity that beconmes funded and
beconmes an entity itself, we use Criswell Radovan as the
entity that is pursuing that project and then we create the
separate LLC when it's funded.

Q So Criswell Radovan wasn't capitalized, doesn't
own things, anything |like that?

A It occasionally has done sone projects where it
acted directly and received noney for fees for providing
consul ting services

Q So in this instance for the Cal Neva, Criswell
Radovan formed one of these operating entities to take care
of the Cal Neva, right?

A I don't think Criswell Radovan owns any entity
associ ated with Cal Neva.

Q There's an entity called CR Cal Neva, which I

understand is an entity you and M. Radovan fornmed, another

181

001337

001337

001337



8EETO0

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Nevada LLC, which is in fact the manager desi gnated under the
operati ng agreenent, correct?

A | believe that's correct.

Q Who owns CR Cal Neva?

A | believe Robert, ny wife Sherry and |

Q And that entity is a sole purpose entity to

basically run the -- to be the manager of the Cal Neva Lodge?
A That's correct.
Q Not a separate conpany created just for that sole
pur pose?
A That's correct.
Q And hadn't been capitalized or doesn't own any

bui l di ngs or anything |ike that?

A That's correct.

Q So as of today's date, does CR Cal Neva --

A It may be the entity that owns the shares, the
nmenber shi p shar es.

Q Do you know - -

A I'"'mnot sure. | don't know that for a fact, but |
think it is.
Q If it's not that, then it would be Criswell

Radovan LLC?
A Right. But | don't think Ciswell Radovan owns

t hose shares.
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Q So your recollectionis it's CR Cal Neva?

A That's ny recoll ection.

Q Does CR Cal Neva have any assets other than the
equity shares it owns?

A I don't think so.

Q It has one equity share, because it sold one of
them right?

A | believe that's correct.

Q Transferred one of thenf

A Yes.

Q I"d like to go through a history of the Cal Neva
and you and M. Radovan's involvenent in the purchase and
early phases of devel opnent.

A Ckay.

Q The original purchase of the property, |
understand, was a $13 mllion purchase price?

A That' s ny under st andi ng.

Q And you borrowed sonme -- you borrowed $6 mllion
froman individual, | think his name was Wayne --

A Wayne sonet hing. That's my understandi ng, yes.

Q And that $6 million you borrowed was 3 nmillion of
it was allocated to the down paynment with Canyon Capital ?

A That's right.

Q And the other 3 mllion of that |oan was all ocated
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to predevel opnment costs?

A That's correct. Canyon carried back $10 m|lion
interest.

Q For a while, you had a joint venture with Canyon?

A That's why | didn't say a note, because they were

a joint venture.

Q But under the ternms you had with Canyon, at a
point in time you could exercise a buyout of the bal ance of
the $10 million of the $13 million purchase price?

A That's correct.

Q There were conditions in the contract, we don't
need to get into, but those conditions were net and you were
abl e to execute, pay down the full $13 nillion?

A Eventual |y, yes.

Q And then to pay the $10 mllion purchase price,
it's nmy understanding that you entered into another [oan with
sone ot her investors, two individuals?

A Yes. Because we needed to pay Canyon by a certain
date and we hadn't been able to raise all of the funds that
we needed and have all the contracts in place and everything
we needed in order to close with Canyon with the new i nvestor
group. So we needed a bridge | oan and we got a bridge | oan
fromtwo individuals

Q And that was the $8 million loan, is that right?
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A You know, | don't remenber.
Q Now, the $3 mllion in predevel opnent costs that
the first investor advanced as part of the $6 mllion | oan,

it's nmy understanding that Criswell Radovan is saying they
al so put another $2 million into the project for

pr edevel opnent costs, right?

A You nmean, are you saying that it would have gone
from3 mllionto 5 mllion?
Q No. That outside the loan -- there was 3 mllion

for predevel opnent cost out of the 6 mllion that you
borrowed fromthe initial investors, right?

A It was 3 mllion for predevel opnent, 3 mllion
down paynent and the 10 mllion position from Canyon, but |
don't renmenber how much the bridge | oan was and whet her or
not we had to cone up with another 2 mllion on top of that,
or maybe there was sone noney | eft over fromthe
predevel oprment funds before, because | don't think we spent
it all.

Q Maybe | m sspoke. Was the bridge loan 10 mllion,

not 8? Does that sound right? Because that's what you owed

Canyon?
A W owed Canyon 10. I'mjust telling you |l don't
remenber. | actually had very little involvenent in that

transacti on.
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Q Utimtely when M. Radovan gets on the stand, he
may be able to flesh out sonme of the details.

A | hope so.

Q I want to go back. You've been through court
today and you heard testinmony from M. Marriner about
Criswell Radovan and CR' s $2 nmillion investnment into the

project, right?

A Yes. That's correct.

Q And were those al so predevel opnent costs into the
proj ect?

A I think sonme of themwere and | think sone of it

was cash that we put in. But | think it was all noney that
was owed to us for one, either because we put noney into the
project to get it closed with Canyon, or it was because we
were owed sone devel opnent fees that we weren't paid.

Q Maybe this will help you refresh your
recollection. |If you could | ook at Exhibit Nunber 5?

A Exhi bit nunber 5. Ckay.

Q Go to page 21 of that exhibit at article 7.4.

A | don't know how M. Marriner did this. These
books are heavy. Exhibit 5, anended and restated operating
agr eenment ?

Q Yes.

A And what page
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Q Page 21, it would be section 7.4.

A Ckay.

Q And in the mddle of that page, you'll see it
starts CR has advanced approximately $1.667 nillion in costs
and has received and recontributed to the conpany $480, 000 of
devel opnent fees. Do you see that?

A Ckay.

Q And it goes on, that nmakes up 2 mllion. Does
that refresh your recoll ection?

A It does. Thank you, sir.

Q So this is where your 2 mllion is represented as
bei ng giving you the equity?

A Yes, sir. | believe that's right.

Q And that's the 2 mllion under the private
pl acenment nenor andun®

A Correct.

Q Tel | us about the devel opnent services agreenent
You al so entered into an agreenent with the Cal Neva Lodge
through CR Cal Neva to act as kind of the devel oper?

A Correct.

Q And there was a separate contract entered into for
t hat ?

| believe so, yes.

Q And under that contract, you were to be paid
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$60, 000 per nonth?
A Correct.
Q kay. And according to this docunent, as of

June 1st of 2014, you had al ready taken $480, 000 i n devel oper

f ees?
A If that's what that nunber nmeans, | assune so.
Q I"mjust asking you, because it says, beginning in

early 2013, CR has received and recontributed to the conpany
$480, 000 of its devel opnent fees as of June 1st, 2015.

A The reason say |I'mnot sure about that is because
| believe we were supposed to earn 1.2 mllion and I know
there was sone portion of the mllion two we had not been
paid. And so that would be paid during the period of tine
that the Cal Neva was under construction. And nmaybe the 480
m ght represent what we were owed but not paid under the
Canyon agreenent.

Q Neverthel ess, it |ooks |ike however it was handl ed

on the books, CR decided to contribute back to the project?

A That's correct.
Q Forgiving it or actually infusing it?
A I don't know whether they handled it on the books

by saying they paid us the noney and then we contri buted or
not .

Q O you handled it as a book transaction?
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| don't know.

That's howthe 2 mllion cane into being?

> O >

That' s ny under st andi ng

Q And that's how CR got their equity share in the
$2 million PPM?

A | believe that's right.

Q If you | ook at the back of that exhibit, same
Exhi bit Nunber 5, it's at schedule 4.3 after the --

A | see it.

Q kay. And so now we've got -- this is a docunent
that was part of the operating agreenent and part of the
package in the PPM at |least an earlier version of it, right?

A That's what | understand.

Q And it was provided to all the potenti al
i nvest ors?

A Yes, sir.

Q And you're telling investors, this is what we're
going to use the $20 mllion we raised. That's what we're
going to use it for. AmIl reading that right? Uses of
capital contributions?

A The uses, it says, uses as capital contribution
and it's a repaynent of the | oan amount of 6 mllion, plus
interest on or before April 30th, 2014, and paynent to seller

of approximately $10 million to retain the equity interest.
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But | believe we weren't ready to close into the project with
the funding fromthe investors in Cal Neva, there was |like a
two-nmonth gap there, but we borrowed -- we got a bridge |oan.

Q So the bridge | oan basically replaced that?

A No. That's a different. I'msorry. |If you're
tal ki ng about the bridge loan that is referenced here, that's
t he one from Wayne.

Q " mtal ki ng about nunber two. So you had to pay
seller $10 mllion to redeemits equity interest?

A Correct.

Q You didn't have the cash at that tine so you
borrowed another bridge loan in order to pay that?

A Right. | can't tell you whether it's 10 mllion
or not.

Q Ckay. So basically the $6 mllion note and the
$10 mllion paynment, albeit directly or through a bridge
| oan, was going to be paid back fromthe investors' funds
t hrough the private placenent nmenorandun?

A That' s ny under st andi ng.

Q If you know, do you know how much the accrued
i nterest was when you paid back the $6 mllion | oan?

A. No, | don't.

Q Do you know how nuch the accrued interest was on

the $10 million bridge | oan when you paid that back?
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A | don't know that either.

Q But both of those itens, it's your understandi ng
were paid out of the equity raised fromthe investors?

A | assune so.

Q And then anything left over was supposed to
provi de devel opnent capital for the project, right?

A Left over fromthe contributions, the tota
contri butions?

Q No. Paying back the bridge | oan and meki ng the
$10 mllion paynent?
Left over fromwhat then?
From your $20 million raise?
After you nake these two paynents?

Yeah.

> O > O

It nmakes sense.

Q Yeah. You use the 20 mllion raised under the PPM
for these specific purposes, pay back the six, pay the ten,
and in this case, pay the interest on the loan, and if there
was interest on the bridge | oan, pay that back, too?

A I woul d think so.

Q Do you know how nuch was | eft after those paynents
were made for additional devel opment capital for the project?

A. No, | don't.

Q  And --
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A But | do know that of the 6 mllion, 3 mllion of
it was spent on plans and specifications and work done by the
| awyers and a | ot of other things that were called
predevel opnment expenses.

Q That's what we tal ked about before, but you still
have to pay that |oan back?

A Sur e.

Q Wth interest?

A Ri ght.

Q Do you know after those two paynents were nade

was there anything |eft for devel opnent capital for the

proj ect?
A | do not know.
Q You know $20 million was going to be raised under

the private placenent nenorandun®

A Correct.

Q But you had to take $2 mllion out of that,
because you guys got a $2 nmillion credit for noney that you
al ready put in?

A Yeah. But we probably paid those interest
paynents that you're tal king about oursel ves.

Q And so the actual -- the raise --

A Wiere it says 1.6 or whatever it is, | think

that's noney that we spent on interest or other paynents that
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had to be nade.

Q kay. And so the additional predevel opnent costs
woul d add that back in and that would give you sone
devel opnent capital for the project?

A Yeah. M guess is that it probably left -- we
didn't raise the full 20 right at first. So we're only 18.5.
And the difference between a mllion six and 18.5 is probably
left intact.

Q And you also had to paid M. Marriner close to
half a mllion dollars for his -- under his contract, under
his comm ssion for his contract?

A I don't know if that was done concurrently or
whether it was accrued and paid later. | just don't know

Q But that came out of the raise under the PPW?

A It m ght have been paynents that we advanced.

Q But at sone point, he was paid a percentage of
what was raised? That's how it figured out?

A That's correct. | think you said earlier today it
was three percent or sonmething like that. That m ght be part
of that noney that we al ready spent.

Q Were you involved at all in the early formati on of
the private placenment nenorandum the offering nmenorandum
draft?

A I wasn't very nuch involved, but | probably
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reviewed one or two drafts before it was finalized.
Q And M. Marriner said your daughter,
Ms. lverson --

A Yes.

Q What work did she do on those?

A Wel |, she was the CFO and | egal counsel. But she
didn't provide |egal services to the conpany. W used
outside firms for everything.

Q Can you |l ook at Exhibit 4, which is right in front
of Exhibit 5.

A ["msorry. W're still on Exhibit 5?

Q Exhi bit Nunber 4. 1It's the docunent sitting right
before that.

A Exhi bit Nunmber 4. Al right. Wat page?

Q It's actually a table at the end of the narrative.
It's a -- there's a couple of tables at the very end of the
narrative. So if you go to page 20, there's two tables after
t hat .

A I"mnot sure | understand what you nean by a
table. | think that's what |I'm having trouble wth.

Q Have you got to page 20 of Exhibit Number 47?

THE COURT: M. Canpbell, you want to conme up and
assist?

THE WTNESS: There's a page one under the
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si gnature pages at the end of that.
THE COURT: Go ahead.

BY MR CAMPBELL:

Q If we go to page 20 here
A I"msorry. | thought you said it was at the back.
Q We'|ll go to page 20 and in there there's sone

tabl es that continue on and sone charts and budgets and
things |ike that.

A Is this what you're referring to?

Q Let's start here. So the first chart, 1'Ill cal
it, or table, says, Cal Neva hotel, $35 million, $20 mllion
debt. Are you on that page?

A | see that, yes.

Q And so this basically sources and uses of funds
there's three boxes down there. Under uses, would that be
basically what we would call the project budget? You' ve got
a purchase price, architectural, you've got construction
costs?

A Yeah. | would think that's correct.

Q And then the second box, that's the project budget
at that point 50.279 mllion, right?

A Yes.

Q And then it shows an additional 5.166 mllion at

t he bottonf
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A Correct.

Q And it goes on to the next box and says
basically, if equity 20 million is raised, then we'll do this
other $5.166 mllion worth of work, right?

A Yes. There's add scope for F and B, condo units,
devel opnment equity, and the Fairw nds Estate costs of
upgrades, if that's what you're referring to.

Q And then if you go a few pages on -- you go to a
docunent, got bl ack bold headi ng that says Cal Neva Hot el
Lake Tahoe. It reads up and down |i ke a regular page. Do
you see that?

A | do.

Q And this again |looks like a -- this would be the

devel opnent costs budget?

A For the 28 nmanaged resi dences.
Q Well, I"mwondering, is this -- do you see where
it starts $13 mllion purchase price, 18.7 construction, and

it goes down and conmes up with the 50.729?

A kay. | see what you're talking about. | see it
NOW.

Q kay. So is this again a budget the sane as what
was reflected in the previous table we | ooked at?

A I think so. Yes.

Q Sane nunbers, 50.729?
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Yes.

Q So this budget doesn't tal k about the additional
scope if $20 mllion is raised, right?

A No.

Q And then you said that there were -- that your
total devel opnent and financing costs was $7.713 million?

A Yes. | see that.

Q So can you tell nme or do you know what that $7.7
mllion consisted of?

A No, | can't.

Q Coul d M. Radovan?

A Maybe if we go to the line itembehind that, it
m ght show it.

Q But that woul d have been the nunber that soneone
put in the budget that reflected --

A It's in the 7000 category. So the 7000 category
is called devel opnent and finance costs and it's broken down
as being 7,713, 498.

Q And fromthere, we can see like the 70205 C ark?

A Clark |l oan interest, yes.

Q That was Wayne Cl ark was the nane we were
struggling to get?

A Yes. There you go. You're correct. Thanks.

Q So the $6 million | oan when that was paid off
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A Ri ght.

Q And then the other one is financing costs. So
these are all really the financing costs related to the noney
you guys borrowed to buy the hotel ?

A Yes. It's part of the acquisition cost.

Q Yeah. Now, who prepared the budgets?

A | don't know.

Q D d your daughter, Ms. lverson, work on the
preparation of these budgets?

A She m ght have, but she had peopl e who worked for

her that did that, too.

Q And that was as an enpl oyee of ?

A O Criswell Radovan, probably. Sonetines we use
out si de people for this. | don't know.

Q But you don't know how i nvol ved she was with the

budget, but you know she was at |east involved?

A I woul d guess that she was pretty involved, but in
an oversight role. She doesn't do the actual work of it.

Q She was the CFO at the tine, you said al so?

A Yes.

Q Do you know if there were any prelimnary budgets
that were higher than this nunber, the 50.729?

A. Not that | know of.
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Q You don't know if those budgets were ever whittl ed
down or cut in order to come up with a | ower budgets?

A Most budgets go through a process where sonetines
they're too high and we say, we don't need this, or we can
get that cheaper, or sonething |ike that.

Q We don't know whet her she did that or not?

A | have no idea

Q And, then, again, the construction budget in
there, the total construction is $18.7 nmillion. Do you know
who did the construction budget for you?

A More than likely, it was Hal Thannisch or sone of

hi s peopl e.

Q Wor ki ng under your direction?
A He's a construction nmanager.
Q He was actually the construction nmanager on the

project at a |later date?

A Yes. And I'msure he got a lot of his information
fromPenta or the architects.

Q Were you at all involved in that preparation of
t hat construction budget?

A Not that | renenber

Q And if you know, who put the | anguage in the
confidential offering menorandumthat tal ked about how the

construction budget was arrived at?
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A | don't know, but | know we use outside counse
for nost everything.
Q So that woul d have been outside counsel in
conjunction with M. Thanni sch and your daughter?
A I would think they woul d oversee. They |ook at it
to make sure it's correct.
THE COURT: M. Canpbell, would this be good tine
to break?
MR. CAMERON.  Sure.
THE COURT: M. Criswell, you may step down.
Wat ch your step goi ng down.
THE W TNESS:. Thank you, your Honor
THE COURT: M. Canpbell, how nmuch tinme do you
need budgeted for M. Criswell and who is next?
MR, CAMPBELL: So I think sonme of it is going to
go fairly quickly, but I'mguessing an hour and a half.
THE COURT: We night be able to finish up with
M. Criswell in the norning?
THE CLERK:  Your Honor, we have a 1:15 tonorrow
THE COURT: (Ckay. So we will reconvene at 1:30
tomorrow afternoon and we'll pick up with after M. Criswell?
MR. CAVPBELL: M. Radovan.
THE COURT: Ckay.

MR. LITTLE: Your Honor, we have the one w tness,

200

001356

001356

001356



LSETO0

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Bruce Col enan, that they're going to call after M. Radovan
and he's in Texas. And we've arranged to set up the Skype
thing, but we kind of need to have a little bit of direction
on where we're going. Based on how M. Marriner took, I'm
guessing that tonmorrow we'll be lucky to get through
M. Criswell and M. Radovan

So | guess I"'mlooking to you for direction, but I
don't think we're going to get Bruce on tonorrow afternoon
| need to I et himknow.

THE COURT: M inpressionis it will probably be

Thur sday nor ni ng.

MR, CAMPBELL: | would be agreeable to wherever we
are, if we want to set a specific tinme for M. Coleman. |If
we take a witness -- since everybody else is here, | think

and is going to be here for the duration. So if I"'min the
mddle -- still on M. Radovan or your direct of M. Radovan
at 9:00 on Thursday norning, | have no objection to taking
hi m out of order.

MR. LITTLE He's a couple of hours ahead. ['l]I
try to set himup Thursday norning around 9:00. That way
even if we don't finish M. Radovan and we go over, we can
finish it out.

THE COURT: Al right.

MR LITTLE We're still looking at going to
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Fri day,

9: 00.

right?
THE
MR

THE
VR

THE

we adj ourn?

VR.

THE

THE

COURT: Yes. M. WIf.

WOLF: We're convening tonorrow norning at

COURT: That's correct.
WOLF: Resum ng after the lunch break at 1:307?

COURT: That's correct. Anything el se before

CAMPBELL: No, your Honor
COURT: M. Little, M. WoIf.
LI TTLE: No, your Honor.
COURT: Court's in recess.

--000- -
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STATE OF NEVADA )
) Ss.
County of Washoe )

|, STEPHANI E KOETTING a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That | was present in Departnment No. 7 of the
above-entitled Court on August 29, 2017, at the hour of 9:00
a.m, and took verbatimstenotype notes of the proceedi ngs
had upon the trial in the matter of GEORGE S. YOUNT
Plaintiff, vs. CRI SWELL RADOVAN, et al., Defendant, Case
No. CV16-00767, and thereafter, by means of conputer-aided
transcription, transcribed theminto typewiting as herein
appears;

That the foregoing transcript, consisting of pages 1
t hrough 203, both inclusive, contains a full, true and
conpl ete transcript of ny said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and pl ace.

DATED. At Reno, Nevada, this 25th day of Septenber 2017.

S/'s Stephani e Koetting
STEPHANI E KOETTI NG CCR #207
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RENO, NEVADA, August 30, 2017, 9:00 a.m

--000- -
THE COURT: M. Criswell, please resune the stand.

You remai n under oath. M. Canpbell, your w tness.
BY MR CAMPBELL:

Q Good norning, M. Criswell

A Good nor ni ng.

Q I want to wap up sone of the itens that we were
finishing yesterday regardi ng sone of the initial phases of
the financing on the project. It's nmy understandi ng that

your daughter, M. lverson, also | oaned sone noney to the

proj ect?
A Yes, sir. That's correct.
Q How nuch was that?
A | believe that was about $220, 000.

Q And when did she nake that | oan?
A | believe it was at the tine that we were stil
trying to pay off Canyon.

Q So it would have been early in the 2013, 2014 tine

frame?
A. | believe so. Yeah, | think early in 2014.
Q And then was the |l oan -- was the | oan proceeds

intended to pay off, partially pay off Canyon?
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A Vll, it was a loan to -- | believe it was
Criswell Radovan so that Criswell Radovan could neet the
obligations to pay off Canyon.

Q So Criswell Radovan was short about 200 and
what ever, $20,000 to nmake the paynent to Canyon?

A You know, | don't really remenber why it was.
just know that it was needed as a short-termsituation

Q And then do you know when did Criswell Radovan or
CR start negotiating with Hall for the financing |oan, the
construction financing?

A I think it would have been in the either late fal
of 2013 or early in 2014.

Q Had you or M. Radovan or one of your entities

ever done business with Hall before?

A I had not done business with Hall, per se. | was
an acquai ntance of Craig Hall, but I'd never done business
with him

Q What do you nean acquai nt ance, you knew hi m

soci ally or sonethi ng?

A Yeah. W both were in the devel opnent business in
Dal | as.

Q Were they a devel oper or a | ender or both?

A Both. Hall Financial | don't think was a

devel oper, but Craig Hall hinself was a devel oper.
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Q Sanme fam|ly?
A Yes.
Q If you ve got the book in front of you, Exhibit 1

in the plaintiff's binder

A Al right.

Q Were you at all involved in the initial
di scussions with M. Marriner about contracting himto work
for you?

A No, | wasn't.

Q Were you famliar wth the contract that he
finally entered into?

A At some point in time, | becanme famliar with it,
but I wasn't famliar with it at the tine.

Q If you | ook at page one of the agreenent, do you
thi nk the scope of the agreenent, Marriner wll manage al
aspects of the sales of the five foundi ng nenbershi ps and t he
28 condom ni uns approved on the site plan, is an accurate
description of what he was supposed to do for you?

A | had no idea. | wasn't involved in the
negoti ati ons.

Q As you sit here today, do you think that's an
accurate description of what he's supposed to?

MR. WOLF: (bjection, foundation.

MR. CAVPBELL: He's a party to the contract.
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THE W TNESS: The contract says what it says.
THE COURT: Overrul ed.
BY MR CAMPBELL:
Q M. Criswell, did you view himas your agent in
dealing with M. Yount?
A Agai n, because | wasn't involved in that
relationship, I don't know what his role was. But | believe

he got paid a comm ssion, so | would assune he's an agent.

Q But didn't you view himas your agent?
A Did I?

Q Yes.

A Not really. | wasn't involved.

Q M . Radovan, do you renenber when | took your

deposition back in April and we had a di scussi on about M.

Marriner?
A I"'mCriswell, not Radovan.
Q Excuse me. M. Criswell. If I nmay approach, your

Honor. Maybe | can refresh the witness' recollection.
MR LITTLE What page, counsel?
MR. CAMPBELL: It is page 74.
MR. LITTLE  Thank you.
MR CAWMPBELL: And it is starting at |ine 21.
BY MR CAMPBELL:

Q "' maski ng you some questions in your deposition
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about M. Marriner's relationship. And | say, | just ask a
guestion, how do you know that? And your answer is, | don't
know how we know it, but | assune since he was our broker and
he was a primary comruni cator with Stuart Yount and he tal ked
to Robert. So did you understand -- was it your

under standi ng that he was the primary --

A Sure, but for exanple --
Q Let nme finish. He was the primary comuni cat or
and your broker for the sales of the -- at |east the sal es of

t he shares?
A. | cane to know that, but | never even saw this

consul ting agreenent until after the lawsuit was fil ed.

Q As we sit here today, you understand that to be
his rol e?
A | believe that is correct.

Q Now, it's ny understanding, and | think we talked
about it alittle bit yesterday, M. Radovan was really the
person on site at Criswell Radovan or CR that was in charge
of nost of the day-to-day operations and the devel opnent of
the hotel, at least fromCriswel|l Radovan's perspective?

A | think that's fair. | wouldn't say just
day-to-day. He was the man within our rel ationship, he and
|, that he was responsible for that project.

Q kay. You were off working on sone ot her
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proj ect s?

A Correct.

Q But did M. Radovan keep you inforned of what was
going on with the Cal Neva devel oprment ?

A Cccasional | y.

Q And attended executive commttee neetings for the
or gani zati on?

A | believe I conducted either on the phone or in
person all of the executive comm ttee neetings.

Q W talked a little bit yesterday about the
devel opment fee that CR Cal Neva was getting to hel p devel op
this project, correct?

A I think so.

Q I think we tal ked yesterday in the docunent we
| ooked at was about $60, 000 a nonth?

A Yes. That's right.

Q Did that contract extend through the entirety of
the project or was that predevel opnent services?

A Well, it wasn't the entirety of the project. It
was the entirety of the construction period, which would have
i ncl uded the predevel opnent peri od.

Q And | think when we | ooked at Exhi bit Nunber 5
yesterday, we had a previous discussion on as of, | think --

if you look with nme, maybe you can follow al ong, Exhibit
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Nunber 5 at page 21

A Ckay.

Q And renenber we tal ked yesterday as of a certain
date CR has recei ved about $480,000 i n devel opnent fees, as
of June 1, 20147?

A Yes, | see it.

Q And al beit that may have been just a book entry,
not an actual cash receipt?

A No. | believe it was an actual cash receipt.

Q And then after June 1 of 2014, did CR continue to
recei ve devel opnent fees?

A Yes, we did.

Q Was that every nonth thereafter until a certain
time frane?

A Yeah. There was a cap on the anobunt of noney that
we coul d be paid as devel opnent fees of 1,200,000, and |
believe that that cap, counting the noney that we had al ready
been paid, was reached sonewhere in June or July of 2015.

Q Was it all paid by that tine?

A | believe so.

Q Can you | ook at Exhi bit Nunmber 44? The cover
sheet is just an e-mail and there's sone attached financi al
docunents on the back?

A Ckay.
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Q I"'minterested in the bal ance sheet that is
attached to this that has the colums going out until
Sept enber 30t h, 2015, and then the second page of that

bal ance sheet, which would be page three of the bal ance

sheet .
A Page two?
Q Page t hree.
A Page three. Sorry.
Q It's under the other current liabilities
A Ckay.
Q And | just had sonme questions with you. It |ooks

like on the third entry down, it says due to CNL accrued
devel opnent fees, and it look Iike they were on the books on
the quarter ending March 31st, 2015. Am| reading that
right?

A | see it, yes.

Q And still on the books on June 20th, 2015?

A Yes.

Q And then it | ooks |ike there was a zero bal ance as
of Septenber 30th, 2015. So were the remnaining devel opnent
fees actually paid to Criswell Radovan in that quarter, June
30th to Septenber 15th?

A You know, | don't know. | assume they had been

pai d before that, so maybe they were correcting an entry.
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Q Fromthis accounting, it appears that it was --
t hat bal ance or that account payable was zero value in that
| ast quarter?

A I don't know whether it was because it was paid or
because it was a m st ake.

Q And then there's a due to CRL. | don't know what
that entity stands for. Do you?

A CRL, | believe, is what Lisa and Heat her descri be
Criswell Radovan LLC.

Q Do you know what that $653, 000 debt on the books
i s?

A | believe that's noney that was | oaned by Criswell
Radovan to the project.

Q So as of Septenber 30th, that woul d be the anount
| oaned by your entity?

A | believe that's what it means.

Q kay. Did you nake additional |oans after
Sept enber 30th to the project?

A Yes, sir, | think we did.

Q And one other item the NP to capital one, there's
a $4 million plus. Do you understand what that is?

A No i dea.

Q Does NP usually stand for note payable, do you

know?
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A I would think so.

Q But you have no idea what that $4 mllion plus
bal ance is?

A No. | would think now that |I'm | ooking at the
other two itens there, the Hall |oan and Ladera, that
probably is the I oan on the Fairw nds Estate house. That was
t he nortgage on the Fairw nds Estate house.

Q Let's tal k about that for a m nute since you
brought it up. That's the Pay property?

A It was before he -- before it becane part of the
pr oj ect.

Q And when you did the exchange with the Pays and
M. Marriner's first comm ssion, did the Pays give you title
to the Fairw nds?

A | don't know how the transaction was papered. |
just know that it becane an asset of the overall project.

Q But the Pays, they had a note, right?

Yeah. | think that's what that neans.
Q And then Criswell --
A It was a nortgage
Q And Cal Neva assumed that note?
A | don't think we assunmed it. | think we just

agreed we would pay it. But I wouldn't know.

Q Do you know who i s paying on that note now?
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A Do | know now? | have no idea. | do believe that
we | oaned sone -- Criswell Radovan | oaned sone noney to the
project, to | believe it was New Cal Neva or Cal Neva to nake
sone of those nortgage paynents.

Q kay. But to your know edge, are the Pays now
still obligated on the nortgage since the Cal Neva is in
bankr upt cy?

A | don't know.

Q Let's go to July of 2015. And | think your
testimony was that you attended nost or all of the executive

conm ttee neetings either in person or by phone?

A | think that's right.

Q Did you attend the July executive neeting?

A Yes.

Q At that neeting, was there any di scussi on about
M. Yount's potential interest in buying a $1 mllion share

under the PPM?

A No, sir.

Q Was there a discussion about the budget shortfalls
and change orders?

A Yes.

Q Do you remenber the anobunt that was being
di scussed as to how much that budget shortfall either was or

was going to be in the very near future?
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A | think the anmount that we had al ready understood
was owed was two and a half mllion, but woul d probably be up
to five shortly and it could go above that.

Q Was there discussion in that nmeeting about a
refi nance of the nmezzanine | oan?

A Yes. There was a di scussion as to whether or not
we should go out and raise additional capital or whether we
woul d get financing. And at that tine, the nost likely
scenario that we could do quickly woul d be a nezzani ne | oan
either to add on to the one that we already had or to
refinance it as a nmezzani ne | oan.

Q And so part of the refinance of the nezzani ne was
to raise sone additional debt or capital ?

A It would be debt.

Q And how nuch debt was being discussed in that July
neeting as to what is necessary?

A | think a total of 9 mllion in addition to the

six that was already there.

Q The six nmeaning the --
A The Ladera | oan
Q So the idea was that the refinance woul d pay off

t he Ladera | oan?
A. Under one scenari o. | believe there was at | east

one nenber of Ladera in that neeting and | believe they had

217

001373

001373

001373



7.ETOO0

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

i ndicated at that neeting that they woul d consi der increasing

their mezzanine loan to cover either all or part of the 9

mllion.
Q Was there anot her discussion about just paying
t hem of f ?
A Yes. That was part of the alternative.
Q And what was the accrued interest, do you know, of

t he Ladera | oan at that point?

A At that tine, | don't know, but it was probably 3
or 400, 000, maybe.

Q Were there any penalties associated with paying
that early?

A | don't know.

Q And of the 9 mllion you discussed, you testified
six and then whatever interest on top of that to pay that
of f, what was the other uses of the noney di scussed in that
neet i ng?

A You know, | don't know. But | believe it was to
cover the cost overruns that we were aware of, to pay
what ever interest was due to the Ladera if they didn't becone
part of the financing, and to take care of potential future
needs.

Q You said that the additional 9 mllion was needed

How were you projecting additional future needs?
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A Well, there's the possibility that, in fact, we
t hought there was a probability that there would be
addi tional cost overruns or itens we wanted to add to the
project to get all the way to conpl etion

Q And that forward | ooking projection put it in your

mnd at $9 nmillion, give or take?

A | believe it was deened at that tine in July to be
adequat e.
Q In that sane neeting was there al so a di scussion

of a total refinance of the project?

A I don't think that was discussed in that neeting.
| think at that tine, Robert was reconmending that we do a
mezzani ne | oan.

Q Dd there cone a tinme when a total refinance was
bei ng di scussed between you and Robert?
Yes.

And when was that?

> O >

Probably in the August, Septenber tine frane.

Q Had you and Robert tal ked about the amount of what
the take out or total refinance amobunt of that new | oan woul d
be?

A I"msure we did, but I don't renenber anything
specific. | think it came about because when Robert was out

| ooki ng for nmezzanine financing, several of the people he was
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talking to said they would not be interested in the nmezzani ne
pi ece, but they would be interested in a refinance of the
whol e t hi ng.

Q But you don't renenber any details of the anmount?

A No, | don't.

Q When did you beconme aware that Les Busick invested
an additional 1.5 mllion under the PPW?

A Ei ther towards the end of ny trip to Europe or

when | canme back fromthat trinp.

Q Do you know when you cane back?
A | think it was around Cctober 10t h.
Q And was your understanding at that point in tine

that once M. Busick nade the investnent, that the PPM was
essentially shut down, no nore noney could be raised under
it?
A That was ny understanding at the tine.
Q Did you know that M. Yount was -- made his
i nvestment shortly after that?
A Yeah. | found out about that tinme, yes.
You found out about M. Yount's investnent?
Yes.

Q

A

Q At about the sane tinme that M. Busick --
A I would say within a couple of days.

Q

Do you know if it was before M. Yount made his
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i nvest ment ?

A | believe it was before M. Yount nade his
investnment. In fact, I'"'msure of it, because Robert asked ny
consent to sell one of our shares.

Q Let's tal k about --

A When | say our shares, | nmean CR Cal Neva -- yeah,
CR Cal Neva.

Q Let's tal k about that. You said Robert asked for
your consent. Wen did that conversation take place?

A | think it probably took place a few days before

M. Yount actually funded.

Q Do you renmenber hearing that in person or were you
still on your vacation sonewhere?

A No. We didn't have any di scussi ons about
M. Yount until | canme back fromny vacation.

Q Did M. Radovan tell you that he had talked to
M. Yount and he had agreed to such a transaction?

A | don't recall any conversation about whether he
agreed or hadn't agreed.

Q Did you have any conversation as to soneone --

A | think it was nore like, if he were to invest,
woul d you be okay with us doing it?

Q You knew he hadn't invested by the tine of that

conversati on?
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A That's correct.

Q Did you know at that time that there was sone type
of a procedure to have the other nenbers approve such a sale
or transfer of one of the shares?

A No, | didn't.

At that tine?

At that tine.

You | ater becane aware of that?
| did.

W' |l talk about that |ater.

Ckay.

o >» O >» O > O

Prior to that tine, you had seen the operating
agreenent, and | assune you had reviewed the operating
agreenent sonewhere in -- during the course of this project?

A Yeah. | would say back in the spring of 2014.

Q Did it appear to you that it was M. Radovan's
idea to sell M. Yount a share of the CR-- the two CR
shares?

A | don't know whose idea it was. | probably
t hought at the tinme that he and Dave tal ked about, woul dn't
it be a good thing to continue to have M. Yount as a part of
t he project, even though at the tinme there was no nore noney
that could be done. So we could sell hima preferred share

of one of CR
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Q I"'msorry. Are you finished?

A Yes.

Q You didn't see any prohibition of M. Marriner
talking to M. Yount about selling a CR share?

A First of all, | wasn't aware, as | told you, what
exactly his relationship was. So | certainly woul dn't have
been aware of any prohibition

Q You just testified, though, that one of the
assunptions you made was that M. Marriner may have told hinf

A Sur e.

Q So maki ng that assunption, you didn't believe
there was any prohibition against M. Marriner making that

ki nd of recommendation, do you?

A No. | don't renenber that | would have had that
t hought .
Q As | showed you in the deposition, you viewed him

as your broker?
A | think that's right.
Q Can you | ook at Exhibit Nunmber 33? This is a
string of three different e-mails between M. Col eman
M. Radovan is on the first one, and then Heather H Il is on
t he second two.
Just for the Court's clarification, counsel has

wai ved the attorney-client privilege on these docunents.
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THE COURT: Thank you.
THE W TNESS: Ckay.
BY MR CAMPBELL:
Q The first docunment, M. Criswell, is to Heather
Hll and M. Radovan is cced on it, but it's to Bruce
Col eman. And Bruce Col eman was your attorney at this tinme?
When | say your, maybe | should define that. Was he the Cal
Neva Lodge LLC attorney?
A | believe that's right.
THE COURT: M. Canpbell, which exhibit are you

on?

MR. CAMPBELL: Excuse ne, your Honor?

THE COURT: What exhibit?

MR, CAMPBELL: I'msorry. W're on Exhibit Nunber
33.

THE COURT: Go ahead.
BY VR CAMPBELL:

Q So was M. Col enan representing the Cal Neva Lodge

LLC?
A Yes.
Q Was he al so representing Criswell|l Radovan LLC?
A | believe so.
Q Was he al so representing CR Cal Neva?
A I don't know, but | would guess so.
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Q Was he representing you individually in any
capacity?

A No.

Q Had he in the past represented you i ndividually,
ei ther you or M. Radovan?

A Not that |I'm aware of.

Q How many di fferent projects --

A That -- he was an enpl oyee nmany, nmany years ago of

a conpany that | owned called Criswell| Devel opnent Conpany

and he was in-house | egal counsel at that tine.

Q

Let's delve a little into that history now that

we're on it. Wen would he have been your in-house counsel ?

A
gener al
Q
A

I don't think he was our in-house counsel. He was
counsel for the conpany.
Ckay. Kind on an outside --

That woul d have been early '80s, |like '81, '82

t hrough ' 86, '87, sonmething like that.

Q

And how many projects did M. Col eman work on with

you as counsel in sone fashion?

A
Q

Probably 10 or 12.

And in all of those deals, did you have, like we

tal ked yesterday, kind of a new LLC fornmed to operate that

particul ar devel opnent projects?

A

Yeah. W had different partners in al nost every
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one of those projects, so each one was fornmed as a separate
conpany.

Q And then M. Col eman worked on the legal nmatters
related to those devel opnent s?

A We used outside, because ny wife was al so an
attorney, and she was president of the conpany. And she did
not want us, either her or Bruce, acting as |awers to give
advi ce about things, but to make sure that the outside
counsel are doing what they' re supposed to do.

Q Sol'"'ma little confused. You didn't want Bruce
to give you |l egal advice, but was he acting as your attorney
in some capacity?

A No. He was acting as general counsel for the
corporation. And his job was to nake sure that the outside
| awyers are doi ng what they're supposed to do.

Q So he was your attorney at |east to that
corporation as general counsel?

A He wasn't ny attorney. He was the attorney of
t hat conpany.

Q Let's go back to Exhibit Nunber 33 here

A kay.

Q This is an exhibit that looks like Ms. H Il is
asking M. Col eman for sone |legal advice. And it says in the

second paragraph, he is prepared to fund next week, we now
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know that's M. Yount, and would like to use your trust
account to process this transaction. W assune there is sone
sort of swap agreenment CRwill need to sign to paper this
transacti on above and beyond the typical docunentation

Had M. Radovan or Ms. Hill ever inforned you that
t hey had been talking to M. Col eman about trying to paper

this transaction with M. Yount?

A Not that I'maware of. | was still in Europe at
that tine.
Q And if we go to the next e-mail, M. Col eman | ooks

i ke he's responding back to Ms. Hi Il and giving her it |ooks
i ke sone | egal advice that section 12.2 of the operating
agreenent requires sone investor, some other nenber approval
vis-a-vis a witten vote, correct?

A Ckay. | see what it says.

Q Did Ms. H Il or M. Radovan ever comrunicate to
you that to do this Yount transaction, there had to be sone

ki nd of prior approval ?

A No.

Q "Il start in this tine frane.

A In this tine frame, no, he did not.

Q Later on, did that conme to your attention?

A | don't think it ever cane to ny attention that he

needed prior approval.
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Q kay. And if we go to the next page in this
exhibit, it |ooks like, again, M. Colenman back to Ms. Hill
and she's sendi ng hi msone kind of an assignment of interest
for the limted liability conpany for the investnent of
Stuart Yount. And now M. Yount is identified. And then,
you have previously told me, and | assune this is M. Col enan
saying to Ms. Hill, you have previously told ne that you have
approval fromthe necessary nenbers to transfer the
$1 million of the CRinterest to Stuart Yount. Did Ms. Hil
ever tell you that she had got approval fromthe other
i nvestors?

A | don't recall that she ever told ne that or who
she m ght have said that to. But | do know that we did have

prior approval to sell one of our interests.

Q That's your position, you had prior approval?
A Yes.
Q Did M. Radovan ever tell you that your counsel

had sent you a docunent to have an assi gnnent of interest
executed by M. Yount?
A Wul d you say that again? 1 didn't followthat.
Q Did M. Radovan ever tell you that Bruce Col eman
had sent a docunent for M. Yount to execute in order to
assign his interest for the -- for CRto assign their

interest to M. Yount?

228

001384

001384

001384



GBETO0

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

A No. | don't think he did.

Q Did you have any discussions with M. Radovan
between this time frame, COctober, say, the first of Cctober
up until about Decenber 12th about M. Yount's investnent and
t he manner in which his investnent was nade?

A Since | didn't get back fromny trip, and | may
have nmentioned, | don't know whether | said it yesterday or
not, but that was ny 50th weddi ng anniversary trip and |
promsed ny wife | wouldn't do any business on that trip.

Q Good i dea.

A So | think she knows what ny inclination would
have been otherwise. So | kept to that promse. So | didn't
have any di scussions with Robert until | got back

Q And we pinned that tine around October 10th?

A Yes.

Q Bet ween Cctober 10th and let's nove to
Decenber 12th, had you had any di scussions with Robert
regarding M. Yount's investnent?

A | think I had a discussion in which he said he
t hought it was imm nent and that we shoul d probably have a
di scussion if he does fund about what to do with the noney.

Q And did you have that discussion?

A Well, yes and no. | don't know what you mean by

that. The discussion | just described or sonething el se?
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Q You just testified that you had one di scussion
with M. Radovan where he was telling you M. Yount's funding
was i mm nent and then you said we shoul d have anot her

di scussi on about that.

A That's correct.
Q Did you have that other discussion?
A We only had a brief discussion on about a portion

of it, but we never did have the di scussion as to what woul d
be done with the funds.

Q What was your brief discussion on the portion of

A | believe that | had nmade it clear that | wanted
to make sure that ny daughter's note was paid off fromthe
source of those funds. That was ny primry concern

Q Did you have ever have a conversation in Las Vegas
with M. Radovan where you were adnoni shing himthat we
needed to get Stuart Yount's transaction correctly papered or
it mght constitute securities fraud?

A No, sir.

Q You don't renenber Pete Dordick being at a neeting
with you in Decenber at the Aria Hotel Casino?

A | don't renenber even having a discussion with
Pet e Dordi ck about anything about that project.

Q It would have been you, Pete Dordick, M. Radovan?
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A | just don't renmenber any conversation |ike that.

Q Let's nove now to the Decenber 12th executive
committee nmeeting and nmenber party. You were here yesterday
when you heard M. Marriner talk about that? That dual part
nmeeting first was an executive comrttee neeting and the
second was kind of a Christmas party.

A. Yes, | heard that.

Q Did you attend the executive comm ttee neeting?
A Yes, sir.
Q And was there a presentation made to the executive

conm ttee?

A I"mpretty sure there was.

Q Was there -- excuse ne -- were there other nenbers
of the LLC that were in attendance at that executive
conm ttee neeting?

A | believe that the executive comittee neeting
that was started as an executive conm ttee neeting was j ust
t he executive commttee. And then since a |ot of the nenbers
were going to show up for the party, | think the discussion
that we had at the executive commttee is that we shoul d
i nclude the other nmenbers in at |east a summary form about
what we had di scussed.

Q So did sonebody go out to the party and ask ot her

menbers to cone into the neeting roomwhere the executive
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comittee was mneeting?

A No. | think we went into the main room where
there was roomfor a crowd of that size.

Q So it kind of norphed into where the party was?

A Yes.

Q Did you nake a presentation to the executive
conmttee at that meeting?

A No. | don't think we nade a presentation. But |
do think that Robert primarily led the neeting in discussing
the status of where we were at that point in tine.

Q And what did Robert tell the executive commttee?

A Well, you want nme to tell you what took 45 m nutes
to an hour?

Q I"I'l rephrase it. D d Robert tal k about the over
budget, the change orders fromthe over budget?

A Yes, sir.

Q And what did he tell the executive conmttee about
how nmuch those change orders were at that point?

A | don't renenber what he said about the anount.

We can check on the mnutes or that sort of thing as to what
the anobunt was. But | believe by that tinme, the nain reason
why Robert wanted to -- | nean, the main thing he was trying
to acconplish at that neeting was to get the executive

conmttee to approve the Misaic |loan. That was the primary
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pur pose of that.

Q So what did Robert tell the executive commttee
about the Msaic | oan?

A He said -- we had had an executive conmttee
nmeeting in early Novenber, | think around the 5th, in which
we were discussing the Mdsaic | oan. And Robert was being
pushed by Mosaic to get their commtnent |letter signed and
approved at that neeting.

And there was a discussion at the neeting about
was -- there were four or five points that the executive
commttee said they would like to see Robert go back and see
if he can get those changes made and then they woul d approve
it.

As of Decenber 12th, that approval had still not
cone, even though Robert had been successful in getting the
changes that they had requested.

Q So did Robert tell you that he had actually net
wi th Mosai ¢ between the Novenber executive commttee neeting
and the Decenber executive conmttee neeting?

A | don't knowif he met with themor spoke with
t hem on t he phone.

Q But he said he had comunicated with thenf

A Yes.

Q Was the termsheet signed at sone point with
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Mbsai c?

A You know, | don't renenber. | know we were
obligated to, in order to get the termsheet, put up $50, 000
on behal f of Cal Neva Lodge. Cal Neva Lodge didn't have the
funds at that tine to do that. So Robert and I | oaned
$50, 000 to Cal Neva Lodge in order to nake that deposit or
paynent to Mbsai c.

Q So when was -- do you know when that -- was it a
termsheet, a letter of intent, a | oan comm tnent?

A I think it was a conditional commtnent.

Q Do you know when Mosai c signed that?

A No, | don't.

Q Was it signed by the tine of the Decenber 12th
nmeet i ng?

A I"mpretty sure it was. | think it was signed
bef ore the Novenber 5th neeti ng.

Q So what was Robert telling the executive conmittee
about goi ng ahead and approving the closure of that |oan?

A Vel |, because | think he had nmade it clear to
Mosaic that it still requires the approval of the executive
commttee. Just like a lot of things that executives of a
conpany will negotiate and then get approval froma Board of
Directors.

Q Did they approve it at that point, the executive
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commi ttee?

A At what point?

Q In the executive cormmittee nmeeting on the 12th
Decenber 127

A No, | don't think they did.

Q Was there a reason they didn't?

A Not that | know of.

Q Did Robert tell themwhat the anmount of the Msaic
| oan was going to be?

A Yes.

Q And what was that?

A But they knew that on the Novenber 5th | oan and
t hey asked to go back and get it increased and he was
successful in getting it increased.

Q So what was the increased amount? What was the
initial amount, if you recall?

A | don't renmenber. | think it was like 50 mllion
and they said go back and get 53 or 55 or sonething.

Q Let's go back to the budget. You don't renenber
t he nunber, but do you remenber Robert telling themthat
there were in fact significant budget overruns because of the
change orders?

A Yes. He had told themthat back in July.

Q It's nmy understanding that after the -- that was
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two i ssues. Do you renenber any other issues that were
di scussed in that executive commttee nmeeting or was that the
primary of the two of then?

A I think that was the prinmary one, but there was
concern about whether the budget that he had expressed or
tal ked about in July was going to be increased if we did the
Mosai c | oan. Because on top of the increnental 9 mllion
t hat he was tal ki ng about on the nezzani ne, there was goi ng
to be additional cost if the Mysaic was done in the way of
points and additional interest. | think Robert was anxi ous
to get an even bigger contingency. | think those were the
mai n poi nts.

Q Ckay. And you heard M. Marriner testify
yesterday, it sounded |like after the executive commttee
nmeeting broke up, there was sone |'ll call it disharnmony in
the nmeeting with the other investors?

A Yeah. It was primarily things that were nentioned
by the people in the | MC group that were saying that they
weren't kept infornmed and that they thought that the Mosaic
| oan was -- | don't remenber how they phrased it, but they
wer e not happy about the fact that it was a nmuch bi gger | oan.

I think a person by the nane of Mdlly indicated
t hat she thought we should raise additional capital and not

add additional debt to the project.
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Q You' re tal king about Ml ly Kingston?

A Yes.

Q She's not part of the IMC, right?

A l"msorry?

Q She's not part of the Incline Men's O ub?

A | don't think she is, but she acts |ike she is.
Q Did you nake any presentation to the nenbers at

t hat soci al gathering?

A We didn't nmake a presentation, but when Robert was
being, I"'mgoing to use the word criticized severely by sone
of the I MC people, | got up and stood next to him so | could

defend and answer questions so he wasn't up there all by
hi nsel f.

Q And do you renenber defendi ng and answeri ng
certain questions?

A I think I did.

Q Do you agree with M. Marriner's assessnent
yesterday that it was a pretty tense and contentious time in

t hat neeting because of the investors?

A I think M. Marriner characterized it properly.

Q You had a |l ot of upset investors, would it be fair
to say?

A Vell, it was al nost exclusively the | MC group. |

think the way he described it yesterday was correct, but he
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didn't identify. And you asked questions to himthat made it
sound |li ke everybody in the roomwas against it. That wasn't
the case. There was quite a few people in the roomwere
fairly supportive, so --

Q The | MC had the bi ggest --

A The | MC peopl e were | eading the charge on the
negati ve.

Q And they had the biggest anpbunt invested in the
project of any other investor?

A Well, collectively, yes. | never understood how
they were allowed to be treated |like a single entity and
everybody el se wasn't. But that's a different story.

Q Did you have a separate conversation with
M. Yount at that neeting?

A After the neeting broke up and it becane a, quote,
party, | did. And | may have answered a question that he
asked, | can't renenber if | did or didn't, during the
nmeeting. But | did seek himout shortly after that, because
| was surprised at his reaction at that neeting.

And | in essence said, I would be happy to take
the next two or three weeks to fill himin on as nuch
i nformati on as he would want. Because | thought that if he
under stood and knew all the facts, that he wouldn't be

unhappy about his investnent.
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Q What was his reaction at that I'Il call it a

neeting, but it was actually a social setting?

A The essence of it was that he said, | never heard
any of this information. | didn't know about any of these
overruns. | don't think I would have made ny investnent if |

had known about this stuff or sonething to that effect.

Q Okay. Didyou tell M. Yount that the managenent
team Criswell Radovan or CR hadn't done a very good job of
reporting to the investors?

A | don't think | said it to himindividually, I
don't think. But |I know | said it to the collective group
that | felt that if it was sonething you could fault us for
doing, and | said collectively, us neaning CR Cal Neva or our
role as manager, that | think that because things were noving
so qui ckly, we could have done a better job of talking to al
of the investors and not just the executive commttee.

Q So the better reporting, would you have i ncl uded
better reporting on the budget changes that you knew of as
t hey were progressing?

A Just reporting on the -- because | know they were
getting information about the budget changes from Hal
Thanni sch and Mark Zakuvo in their nonthly reports. So |
know they were getting that information. But | think it

woul d have been better if we had al so conmuni cat ed about what
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we were doi ng about the financing and what we were doi ng
about the status of the project and the schedule and all of
that sort of thing.

Q You said that Hal Thanni sch woul d have provi ded
nont hl y budget reports?
Yes.
Were there nont hly budget reports?
Yes.

I n August, Septenber, Cctober, Novenber?

> O > O

It's nmy understandi ng, yes.

Q So in that Cctober tine frane when you got back
fromyour trip, your anniversary, were you aware of the
anmount of the change orders as of that -- in that early
Oct ober time frane?

A | don't recall specifically other than getting ny
copy of the Cctober or the Septenber nonthly report that
showed those anmounts. But they weren't inconsistent with
what | had been told before | left on ny trip

Q Wul d you | ook at Exhi bit Nunber 43, M. Criswell?

A Ckay.

Q And this is a little tough, these aren't Bates
stanped, but let's look through. Wat I'"'minterested inis
the change order and I'lIl try to find it here. | believe

it's change order nunmber 12. So if you flip through, I would
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say it's about hal fway through these change orders.

A Is there sonme particul ar page?

Q Unfortunately, these were not Bates. But if you
go through the changes. You'll see what happens is there's
a -- this package that was provided to ne has all of the

backup, what we call the change order requests, or request
for proposal type docunents. That's conpiled. And then at
the end of that is kind of a conpilation of all that with a
change and then a running schedule at the bottom

W' re | ooking for the one that says change order
nunber 12, approval date 9/14/15. Your Honor, if | may
approach and help the w tness?

A Yeah, if you wouldn't mnd. Sorry.

Q Sorry about that. Let's go to Exhibit 43. Ckay.
He we go.

A Ckay.

MR. CAMPBELL: Your Honor, are you with ne?

THE COURT: No. | have at the top of the page,
1407.0 Cal Neva resort renovation change order.

MR. CAVPBELL: | think that's the job nunber. So
what we're | ooking for the same docunent. 1In the mddle it
wi |l say change order nunber 12.

THE COURT: 1'Ill find it. Go ahead.

THE WTNESS: This has a date of 10/9/15 at the
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bot t om
BY MR CAMPBELL:

Q Those are the signature dates. Do you see that?

A Yes.

Q And then you see on the top the approval date
whi ch was 9/ 14/ 16.

A Ckay.

Q Do you see the running total on the bottomin the
bottom bracket, it says, total for change order, and then
there's kind of a summary of all the changes to date.

A The one where it says the new contract, sone wll
be?

Q Exactly.

A 26997.

Q So by doing that nmath, we know that the actua

approved change orders that were signed off on in Cctober and

were approved, it looks like in the m ddl e of Septenber
constituted approximately, well, 9 mllion plus dollars,
correct?
A Yeah. That's what the nmath says.
Q That was consistent with what your understandi ng
was?
Yes.

Q And this isn't a noving target. This is a
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docurent that Criswell Radovan and your construction people
had approved the change orders and that was sent to the
contractor and that was a done deal, right?

A | don't know whether this is approved or not.
Because they use terns |like the contract sumw || be
i ncreased by this change order. But | don't knowif this is
an approved change order of if it's a change order that has
been submtted

Q Do you see how Thanni sch signed off on it?

Aut hori zed by owner, yes.

Q And you see Lee Mason. Wo is that?

A Ckay.

Q That's the Penta representative?

A Lee Mason is, yes.

Q Actually, |'ve got the exact anount $9, 387, 277.
A Ckay.

Q Now, on that same change order, it's at the

bottom right in that sanme bracket we're looking at, it says
t he new contract conpletion date of the change order will be
12/ 12/ 20157

A kay.

Q And that was al ways the target date that had been
conveyed to the investors and the potential investors, right?

A. | believe that at one tinme that was the
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substantial conpletion date.

Q You say at one tine. Was that substantia
conpl eti on date changed?

A I don't know. | know that eventually |I've seen
either e-mails or discussions about the date bei ng noved out
to like April for a soft opening and Father's Day grand
openi ng, that sort of thing. But | don't know when that was
formal | y approved, because |I don't think anybody is
aut hori zed to change contracts until that gets approved.

Q That's usual ly what change orders are. You're a
devel oper, so you understand the change order process?

A Sur e.

Q You knew about the nezzani ne refinance in the
Sept enber 2015 tine frane?

A I'"msorry?

Q You knew about either a nmezzanine or a tota
refinance potential in Septenber of 2015, right?

A I would think that's probably right about the tine
| woul d have known.

Q Wthout a refinance either through a nmezzani ne or
a refinance of the project, this project wasn't going to open
in Decenber, was it?

A Well, there's another alternative, and that is we

al so could have raised capital fromthe investors
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Q But without --

A Wthout additional capital, is that what you're
aski ng?

Q Yeah, wi thout additional noney, hard noney from
some source, this project was not going to open on
Decenber 12t h?

A Unl ess the Hall -- because there was still another
9 mllion or so left inthe Hall loan. So that's where it

coul d have cone fromif there was satisfaction to Hall to do

Sso.
Q But there was a potential for no satisfaction from
Hal I, right?
A I woul d guess so.
Q But to your know edge, w thout sone additiona

mezzani ne or refinance of the project, the project was not
going to neet that Decenber 12th openi ng date?

A You nean as of the 9th of Cctober?

Q Well, as of sonewhere in Septenber or Cctober of
2015, that know edge was pretty comon, wasn't it?

A I would think that's a fair statenent, but | don't
think it's predicated on whether they got additional third
party financing.

MR CAMPBELL: May | approach?

THE COURT: Sur e.

245

001401

001401

001401



¢0rT100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

BY MR CAMPBELL:

Q Maybe that will refresh your recollection,
M. Criswell. | asked you to your know edge -- counsel, |I'm
sorry, page 69, starting at line nine. | asked you, but to

your know edge, it woul d not have happened, soft opening in
spring, grand opening Father's Day w t hout an additi onal
nmezzani ne | oan or refinance of the project. And your answer
was?

A That certainly is a safe assunption, other than
the fact that subsequent to that, | realized that that wasn't
a conpl ete question you asked ne, because --

Q You say | think it's a fairly safe assunpti on.
That's what your answer to nme was in your deposition?

A That was, that's correct. But | realize you

hadn't also asked ne if a additional capital that could have

been done.
Q If there was additional capital, you woul d have
had to go to the nenbers and ask for a capital call, right?
A That's correct.

Q And that never happened, right?
A D dn't happen
THE COURT: Ladies and gentlenen, let's take our
norni ng break. Court's in recess.

(A short break was taken.)

246

001402

001402

001402



€0rT00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

THE COURT: M. Criswell. M. Canpbell, your
Wi t ness.
BY MR CAMPBELL:
Q Can you turn to Exhibit Nunmber 46, M. Criswell?
A kay.
Q And this is an e-mail fromM. Yount to you. It
| ooks Iike the follow ng day of the Decenber 12th party,
correct?
A Sorry. Would you rephrase that?
Q This was an e-mail to you the day after the party
at the Fairw nds?
A Yes, that's correct.
Q Decenber 13th. In this e-mail, it |ooks like
M. Yount had sent you an e-nmail that M. Radovan had sent
hi m back in Cctober prior to his investnent. And he's
telling you that was a reassurance they needed to proceed.
And then he says, now we find the financial wheels
were com ng off the Cal Neva bus at that time, and it not
only wasn't revealed to us, but other founder nenbers told ne
t hey had been adnoni shed by Criswell Radovan before they
toured the project with us in Cctober not to say anything.
So this was M. Yount's takeaway from what he
heard at the neeting that the financial wheels were com ng

off the bus?
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A Am | supposed to specul ate about what was in his
m nd?

Q This is what he sent you, right?

A This is what he sent ne.

Q Were the other investors in the neeting, were they
concerned about it appeared that the financial wheels were
com ng off the bus?

A I didn't hear that from anybody el se.

Q And then in the second paragraph down, or sorry,
the first paragraph down, he calls it a financial
henorrhagi ng. Wuld you agree that what was disclosed in the
meeting was a financial henorrhagi ng?

A No.

Q Later you tal k, we appreciate your conmtnent --
he said, we appreciate your conm tnment upon hearing this |ast
ni ght that you were al so shocked and woul d personally see
that we are made whole if we choose to back away fromthe Cal

Neva investnment. Did you say that you were shocked?

A | was shocked at his reaction. That's what |
meant .
Q You weren't shocked at what you heard in the
neeti ng?
A No. Because | had known about it since July.
Q And then he asked for his noney back, correct?
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A I think he asked for it that night, but I'm--
remenber asking himif he would give us two to three weeks,
he and his wife, if they would give us two to three weeks to
expl ain. Because |I'd never net the man until that eveni ng.
| had no idea what he had been told or hadn't been told.

So | could only assune that he was telling the
truth, that he didn't know any of this information, and
that's why | asked if he would give us two or three weeks so
we could bring himup-to-speed. Then if he still wanted to
have his noney back, that we would find sonebody to buy his
shar e.

Q You didn't dispute with himthat he was not
entitled to his noney back? You said you would try to find a
way to cash himout?

A That's correct. By the way, the reason | did that
was that Robert had told nme that there were other peopl e that
wanted to invest at that tine. So | didn't think we'd have
any trouble finding sonebody.

Q You didn't feel that he wasn't entitled to -- he
was not entitled to his noney back?

A I"msorry. \Wat?

Q You didn't tell himthat he was not entitled to
hi s nmoney back?

A | didn't tell himthat one way or the other
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Q In that discussion with him did you have any

di scussion wi th hi mabout himhaving purchased one of your CR

shares?
No.
Q Did he bring that up at all?
A | don't think so.
Q Did you tell himanything about that?
A Way should I? | assuned he knew.
Q How di d you nake the assunption that he knew?
A Because Robert told ne that he was buyi ng one of

our preferred shares.

Q That's it. He never told you that M. Yount
agreed or he signed any docunents or anything |ike that?

A If he closed, | assuned he agreed

Q Let's go to Exhibit Nunber 51. And this is an
e-mail string. It starts with that Decenber 16th one that
you sent to him

A I"'msorry. I'mstill reading. Wuld you m nd?

Q No probl em

A Al right. Wat's your question?

Q First I"'masking, on the first page of this
docunent, | understand that you don't choose to wait for the
addi tional information you should receive over the next two

or three weeks, which will address solutions. Consequently,
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you would like to know what | will do now \Wat additional
i nformati on are you tal ki ng about ?

A That was what | referred to that evening of the
12th that | net himand his wife, if they would hold off
asking to get bought out was if he would wait two or
three weeks. M assunption was when he said he had never
heard about any of this stuff, and that | assunmed that,
because | didn't know otherw se, | assuned that a |ot of the
information that we -- | subsequently | earned he did have.
But that evening, | had no way of know ng that.

So | said, if you'll give us two or three weeks to

make sure you have all the information that you need to know,

then | assune that you'll either decide you want to keep your
investnent, or if you don't, then we'll try to find sonebody
el se who wll buy it.

Q Let's break it into two parts. You said you were

going to send himsone information. Wat were you
anti ci pati ng sendi ng hi n®

A I wasn't going to. | was going to ask Robert to
put together the informati on he would need to have.

Q What i nformation would that be?

A I think it would be change orders, it would be
schedul es, it woul d be what he's doi ng about financing, al

of this.
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Q Al of the information that would | ead a reasoned
investor to see all what's going in the project?

A Sur e.

Q You said, the latter part of your answer before
that was then you found out he already had sone of that
i nformati on?

A No. | think Robert told nme the next day when
discussed it with himthat he doesn't know what additiona
i nformati on he woul d need, because he's already been given
ever yt hi ng.

Q So Robert told you that he had been given all of
that information, which you thought was the change orders,
t he budget itens, the schedul e i ssues?

A Sure. | think | even said, well, send it to him
again just in case.

Q Did you ever send that information to hin®

A Well, no, because he replied and said he didn't
care. He just wanted his noney back then.

Q Then in the second paragraph, it says, you'l

i medi ately try to find soneone to buy the share. W tal ked

about that. And, second, if we're unable to find a buyer for

your share before we are reinbursed for the noney we have
| oaned to the project, alnmost 1 million, which should be

rei nbursed fromthe first avail able funds fromthe new
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project capitalization, and Robert and | will reinburse your
mllion, as soon as we have been reinbursed. Let's break
that down. The 1 million, when did you loan 1 mllion to the
proj ect?

A At the time, this was before the audit was
conplete, but at the tine, I was under the inpression that we

had | oaned 900 and sonme odd thousand dollars to the project.
So it's alnbst a mllion dollars. And Robert and | believed
in the project. W knew that the Mdsaic | oan was about to
happen and that woul d get the hotel open and finished by |ate
spring, early sumrer.

And we believed init, and if it wasn't sonebody
el se standing by ready to buy the share, that we believed in
it enough that we would buy it oursel ves.

Q But the mllion dollars, was that a recent | oan,
was that over tine?

A It was over tine.

Q It was an accunul ati on of everything you put in
t he project?

A Li ke the $50,000 for Mosaic or the nobney we were
payi ng on the nortgage on the Fairw nds house and that stuff.

Q Had that | oan been evi denced by a note?

A It was evidenced by interconpany transactions

bet ween Cal Neva and CR and Criswell Radovan.
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Q So that would show another mllion dollars
i ndebt edness of the Cal Neva Lodge LLC if you had | oaned t hem
noney?

A Correct.

Q And were the investors told that you woul d execute
a note to further in debt the conpany by a mllion dollars?

A I don't think it was evidenced by a note. | could
be wrong about that, but I don't think it was actually
evidenced by a note. It was a journal entry that was an
advance. And | don't think we were going to charge interest
onit. W just wanted to get paid back.

Q So to your know edge, the investors or M. Yount
had never been told, oh, by the way, there's also a mllion
dol | ar | oan?

A | don't know what M. Yount was told, but I know
t he executive comrittee was aware we were advanci ng that kind
of noney, because they were getting financial statenents.

Q If you go to the second page of that docunent,
this is an e-nail fromyou to M. Yount the day before.

A I"msorry. Are you tal ki ng about the next page

after that one?

Q Yeah. Still in the sanme exhibit, nunber 51.

A It's dated Decenber 16th?

Q Yes. It's an e-mail string. It has a Bates of
254

001410

001410

001410



TTV100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

145 on the bottomthere. Do you see that?

A Ckay.

Q I"'minterested in the what would be the fourth
par agr aph down, you had a di scussion in the previous
par agr aphs about payi ng hi m back or how to pay hi mback. But
you sai d, the funds which you paid were spent al nost
i mredi ately on past due bills, which could not be paid from
direct resources at that tine. Wat past due bills were
tal ki ng about ?

A I think I was nostly tal king about bills that had

to do with other projects.

Q Wth other projects fronf

A That Criswell Radovan was involved in

Q And those totaled close to a mllion dollars?

A No. There are two different things we're tal king
about. | was saying that we didn't have the nobney ourselves,

but that if we got the noney back from Cal Neva that we had

advanced to pay for bills that they didn't have from any

ot her source. Because at that point, Cal Neva didn't have

any ot her noney ot her than what they were going to get

t hrough a refinancing and when Hall paid -- continued to pay.
Q So you say Cal Neva didn't have any ot her noney,

when did that financial shortfall start?

A Probably in, I would guess in Decenber or January.
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No. It had to have been on Decenber, because | wote this on
Decenber 16t h.

Q But you said that the funds were spent al nost
i medi ately on past due bills. WlIl, the funds were received
fromM. Yount in Cctober.

A I"mreferring about to two different funds. One
is our ability to wite a check to himand the other had to
do with -- and that was because the reason we advanced noney
to Cal Neva was that Cal Neva didn't at that time have the
ability to wite checks.

Q But that's not what the docunent says. Maybe
we're confused. It says the funds which you paid, right,

meani ng M. Yount?

Yes.
Q And t hat woul d have been in Cctober?
A And that he paid to CR Cal Neva.
Q No. The funds which you paid, M. Yount paid were

given to you, right?

A It was given to --

Q Criswell Radovan?

A Criswel |l Radovan, yes.

Q You' re telling himthat those funds, his mllion

dol lars received in Cctober was spent al nost inmediately on

past due bills.
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A Well, part of it was the noney he owed to ny
daughter -- | mean, Criswell Radovan owed to ny daughter.
Part of it was past due bills for the Arlington projects,
sonme of it was past due bills for the winery, other projects
that Criswell Radovan was invol ved in.

Q Let's tal k about your daughter's noney that was
owed to her. That was the note we tal ked about earlier?

A Yes.

Q So that was -- you paid her in the Cctober tine
frame about 200, 250, sonewhere in that range?

A Somewhere in that tinme frame, yes.

Q And the rest of it had nothing to do with the Cal

Neva Lodge?
A | think sone of it did. | think it was
rei mbursi ng noney we had also put into Cal Neva, |ike the

$50, 000 that went to Mdsaic, and nmaybe some ot her things.
don't remenber.

Q Did you tell M. Yount specifically where the
noney went ?

A No.

Q And why not ?

A As | said in nmy testinony, I -- we were selling
hi m one of our shares and the noney was conming to us, neaning

Criswell Radovan and CR Cal Neva, and that | believed we were
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entitled to spend that noney on whatever we wanted to spend
it on.

Q You under stand under your sale of your share to
him he woul d have been a nmenber of the LLC, right?

A Yes.

Q Let's |l ook at Exhi bit Nunber 49.

A Ckay.

Q And this is a package it | ooks |ike Heather Hill

sent to the investors in the project. Am|l |ooking at that

right?

A | think that's a conplete list, but I don't know
for sure

Q And I et ne ask you this, there's a new budget in
here, correct, that has got sone different nunbers. It | ooks

i ke a side-by-side conparison

A Ckay.

Q First let ne ask you this, do you understand that
the only budget M. Yount had ever received woul d have been
in the confidential offering menorandum exhibit nunber, |

believe it's nunber four.

A | don't know. How would | know that?
Q Do you know there was a budget in that docunent
right?
A Yes.
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Q And we | ooked at that yesterday, it was the sane

ki nd of format?

A How woul d I know that was the only one he
recei ved?

Q Do you know i f he was provided any additiona
budget ?

A | don't know.

Q Maybe we can shorten this up. There's sone itens

in here, because the budget is potentially different as we

| ook at that. Wuld it be best to talk to M. Radovan about

that? 1Is he the best one to discuss these budgetary issues?
A I think so. Sure. You know, when we finished up

yesterday, we were goi ng through the budgets and what you

called tables and the PPM | think it was, is that right,

when we were finishing up yesterday.

Q There's really no question on the table. |If you
want to clarify, | guess your counsel can ask you sonet hing.
A Only that | noticed on those tables you had ne

read, it had big bold print right up at the very top, debt 35
million, equity 20 million. It adds to 55. So I renenber
yesterday listening to some of the conversations with Dave
and there seened to be sone question whether it was 51 or 55.
But the operating or the PPMon all of those tables that you

have you had ne read yesterday all had big bold print right

259

001415

001415

001415



9T¥T00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

at the very top, debt 35, equity 20.

So | don't -- | know that was a sources and uses
and this is a budget. That doesn't nmean to say that they
don't intend to spend 55 mllion if they need to.

Q But that was the budget. Wat you're talking
about, 55 mllion was the budgeted anmobunt to be spent?

A That's correct.

Q And that woul d have been shown to M. Yount in
t hose operating nmenoranduns or he woul d have seen that the
total budget for the project is 55 mllion?

A That's correct.

MR WOLF: [|'mgoing to object. The docunent
speaks for itself.

MR, CAMPBELL: He's testifying about it.

THE COURT: Overruled. Next question
BY MR CAMPBELL:

Q So while you're on that, if M. Yount saw that, or
i f the docunent said, that piece he was provided in the
of feri ng menmorandum showed a $55 m|lion budget, and if
M. Yount was told that the budget was approxi mately
$5 million over, then the budget would be $60 mllion, right?
A 60 mllion, plus I think he was also told we
needed an additional to 9 mllion. |If you add 9 mllion to

that, it would take it to 64.
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Q You say he was told. W haven't seen any
docunents where he was told it was over 9 mllion?
A | heard the testinony.

Q Let's go to Exhibit Nunber 56

A kay.

Q It appears there was a executive committee neeting
it looks like on 1/8 of 2016.

A ["msorry?

Q If you |l ook at the bottom it |ooks like it
references an executive neeting that was held on 1/8/2016.
And above M. Yount sends an e-nmail, it |ooks |ike everybody
on the service list, the investors and devel opers, and
M. Yount puts in quotes, the discussion of the previously
circulated equity table arose. Stuart Yount requested that a
note be nmade to acknow edge his 1 mllion investnent. Bill
Criswell stated that while there was an agreenent to buy him
out, a note would be nmade in the neantinme. In the executive
commttee neeting, M. Criswell, did you say that you had
agreed to buy M. Yount out?

A No. | was referring to the e-nail where | said we
woul d use our best efforts to find sonmebody to buy his share.

Q Are you saying that M. Yount was in error when he
guoted you fromthe neeting that was --

A Yeah. W never said we would buy himout. The
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only tinme | did was when | said, if we get our mllion
dol I ars back, under that set of circunstances, because we
believed in the project, and we hadn't found sonebody el se to
buy his share, we would buy it.

Q Did you agree in that neeting that in |lieu of

that, you would execute a note for a mllion dollars to hin®

A No.

Q So M. Yount you're claimng was w ong?

A Yes.

Q When he says that a note was going to be nmade to
hi n?

A Correct. Correct, there was no agreenent.

Q Let's nove to Exhibit Nunber 61 next. Tell ne
when you' ve had a chance to |l ook at it.

A Ckay. |I'mnot sure | totally understand it, but I
read it.

Q The ot her pages |I'mnot interested in. |'mjust
interested in this very first page. And what it appears here
is that on January 25th, 2016, M. Yount sent an e-mail, it
| ooks Iike the entire group, specifically addressed to M.
Marriner, but a fairly big cc after that. And M. Yount
says, | never was asked, told or agreed to an investnent or
purchase of a CR1 mllion share. Then he says, see a signed

acceptance by the Cal Neva Lodge LLC of our founders unit
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purchase on 10/13. Was this the first tinme you heard,
M. Criswell, that M. Yount had never in fact agreed to or
even asked or told about the purchase of the CR share?

A I have no idea what he was told or what he wasn't
told. It's the first tinme, maybe, that | |earned that he
felt that way.

Q Did you ask M. Radovan when you got this e-nmail,
hey, did he agree? Was there a signed docunent? D d you
tell hin? Anything Iike that?

A You know, at that tinme, | certainly think that

Robert's position and therefore | probably also felt that way

that he had to have been told by Dave Marriner, because he
was aware of it. But that was an assunption on our part.

wasn't anything other than that.

Q Because Robert had never told himto your
know edge?

A | don't think Robert said that he had told him
t hat, yeah.

Q And you never told hinf

A No.

Q And if you go up to the top of the string, it
| ooks |Iike M. Radovan then forwarded the e-mail to M.
Col eman.

A Ckay.

It
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Q And then | assune since it's redacted and | think
counsel is still going to stand on the privilege, that
M. Radovan was reaching out to M. Col eman regardi ng

M. Yount's e-mail set forth bel ow?

A That's a safe assunption.

Q Let's go to Exhibit Nunmber 63 next.

A 53 or 637

Q 63

A Ckay.

Q This is an e-mail fromyou to M. Yount and

M. Radovan and M. Col eman are copied on it. And now the
subject is the assignnent of the interest in the Cal Neva
Lodge LLC. And you start out saying, we visited -- it's been
a hectic tinme since we visited at the Hyatt | ast week. Wen
did you visit with M. Yount?

A Well, we had an executive conmttee neeting on
January 27th at the Hyatt and | believe that is al so when the
executive committee approved going forward with the Mosaic
| oan. And at that tinme, when that neeting was over, | had
approached, or Robert and | approached Geri and Stuart Yount
if we could visit with themin the | obby downstairs, because
| wanted to tell them-- | was still operating under the
assunption at that tine that it had been a m stake for

M. Yount to sign the PPM the subscription agreenent,
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because | never got involved in it and | was still operating
under the assunption that that docunent only pertained to the
$20 mllion. So | had assuned that he had signed it by

m st ake.

Q Let ne stop you right there so we have sone
clarity on this. You knew that he had executed the
subscription agreenent, which was provided to hinf

A I had found out by that tine that he had signed
t he subscription agreenent.

Q Did you al so know that M. Radovan had signed an

acceptance of that subscription agreenent?

A. | don't think |I knew that at the tine. | don't
think | di scovered that until |ater.
Q Sorry to interrupt. | just want to nmake that

clear for the record

A The only reason | knowis that in the first
conplaint that was filed by M. Yount and his attorney was
that they said | had signed it and I knew | hadn't. So that
was when | | earned that Robert had.

Q And then so go on. What el se happened at the
neet i ng.

A So | wanted to explain, it was ny understandi ng
that they needed to sign a different docunment, which said

t hey were buying one of our shares. And | said that we would
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send that to himin the next few days and | woul d cont act
Bruce Col enman about preparing that.

Q Ckay.

A I was m staken, obviously. | didn't know that in
fact he did need to sign the subscription agreenment in order
to buy his share.

Q So you said M. Col eman, you would leave it to M.
Col eman to draft the appropriate docunents?

A Correct.

Q Because you were under the -- you knew now or you
t hought now that there was sone kind of a m stake made?

A Well, there were two m stakes nmade. One was ne
assum ng that he didn't need to sign the subscription
agreenent and therefore he had done so in error.

The subsequent m stake was it turns out | was
wrong about that and that he actually did need to sign the
subscri ption agreenent.

Q And so you just in that neeting, you said, we'll
send you sone docunents, M. Yount, to tal k about what we're
going to do with your noney?

A Yeah. | said -- and as | remenber, | think, he
said that he would take it under advisenent and he woul d | ook
at what Bruce sends and he woul d deci de whet her he woul d do

that or not.
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Q And then if we go to Exhibit Nunmber 64, it just
| ooks Iike a follow on e-mail that sanme day. He got sone
ki nd of advice from Bruce Col eman and then he e-nuil ed
Ms. Hill and M. Radovan and said let's have a call and talk
about the attachnents.

A Say agai n.

Q I"mjust trying to figure out here the sequence of
what happened. So on Exhi bit Nunmber 64, we have a Bruce
Col eman e-mail to you, M. Criswell and M. Radovan, with a
redacted, which | assunme an attorney-client privileged
conmuni cation at the bottom of page 213.

A What's your question? |'msorry.

Q Above it says, | will call you, and | would assune
you're nmeaning Ms. Hill and M. Radovan, to tal k about the
docunents.

A That's ne to Heather Hill, right?

Q Yeah, with cc to M. Radovan.

A And | will call you as soon as you acknow edged
that you received this e-nmail and attachnents. | prom sed
Stuart the only change -- okay. So |I was basically wanting

themto reviewit before |l sent it to M. Yount.
Q Ckay. And then attached to that e-mail at 214 are
t he docunents.

A Ckay.
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Q And did you and M. Radovan and Ms. Hill review
t hese docunents when you got ahold of M. Coleman on or about

February 1st?

A I was under the inpression this is what needed to
be si gned.

Q Did you review these docunent s?

A I think so.

Q Let's go through that. The first one at Bates 214
is called an assignnment of interest inlimted l[iability
conpany.

A Ckay.

Q And if you go down into the third whereas, it
says, assignor and assi gnee have erroneously executed a
subscri ption agreenent dated Cctober 13th, indicating the
assi gnee was purchasing an interest as a preferred nenber
fromthe conpany when actually the intent of the parties that
assi gnee purchase such interest from assignee rather than the
conpany.

So a couple there. Were did you get the
information -- or where did M. Col eman get the informtion
t hat sonehow t he two of you had erroneously signed the
subscri ption agreenent?

THE COURT: How woul d he know where M. Col eman

got the information?
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BY MR CAMPBELL:

Q Did you tell M. Coleman that the parties had
erroneously signed a subscription agreenent?

A | think I probably did. But I'mnot a |awer
obvi ously, and | screwed up.

Q And where did your belief come fromthat it was an
erroneous signed subscription agreenent?

A Qoviously, | had not reread the subscription
agreenent before | wote this.

Q And M. Yount never told you that he had
erroneously executed the subscription agreenent, had he?

A No, he didn't.

Q In fact, his position if you | ook at Exhi bit
Nunmber 61 was that that's what he thought he was buyi ng,
because he sent a copy of the share for purchase of PPM
right?

A Wl |, he needed -- it turns out that
subsequently | earned, he needed to sign the subscription
agreenent. | don't know what he thought he was buyi ng.

Q If you | ook at Exhibit Nunmber 61, he doesn't agree
t hat he was buyi ng one of the CR shares and then he attaches

t he subscription agreenment to buy a founders unit, right?

A Well, we never, | don't think, described it.
think you showed it earlier today. | don't think we ever
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comuni cated directly with M. Yount about whether he was
buying a CR share or not. W do know that he wanted a
preferred share, a founder nenber share, and that's what he
got .

Q kay. So the erroneous execution came fromeither
you or M. Radovan, but not from M. Yount?

A The erroneous what ?

Q The docunent that -- whereas it says you and
M. Yount have erroneously?

A Yeah, that cane from ne.

Q And it goes on and says, indicating that assignee
was purchasing an interest as a preferred nenber of the
conpany when it is actually the intention of the parties that
assi gnee purchase such interest from assignor rather than the
conpany. Did you provide this |anguage to M. Col eman t hat
it was the intention of the parties that M. Yount buy one of
your shares?

A No.

Q Wiy is that |anguage in here? Did M. Yount ever
tell you that was his intent?

A | don't know.

Q But you were trying to get himto sign a docunent
agreeing that he intended all along to buy one of your

shares, right?

270

001426

001426

001426



LZvT00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

A You know, | believe perhaps either Bruce didn't go
back and reread the subscription agreenment when he did this
or sonething, but for some reason, he seened to concur that
he had erroneously signed the wong docunent.

Q Did you concur init, too, because you | ooked at
t hese docunents, right?

A Sure. Because I"'mnot a |lawer and | was
operating under the assunption that the subscription
agreenment only pertained to the $20 nmillion investnents. It
turns out they actually have to sign any tine you're a
menber.

Q "' mnot tal ki ng about the subscription agreenent.

Now we' re tal king about the intent of the parties. And I'm

trying to find out where in the world did it cone fromto M.

Col eman that sonehow the intent of the parties was for
M. Yount to purchase a CR share?

Because that's what | believed.

Q You had no independent --

A No.

Q -- corroboration that was actually the intent?
A No.

Q But you wanted himto sign a docunent saying that

was his intent?

A Because that's what | believed. | was trying to
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solve a problemfor M. Yount, who at that point in tinme
seened to be pretty anbival ent about whether he wanted to

sell his share or keep it.

Q It was also a problemfor Criswell Radovan, wasn't
t?

A Vhy?

Q That you had sold a share wi thout any

docunent ati on backing it up?
A No. | didn't see that as a problem
Q Isn't that what you're trying to do in these
docunents sent to M. Yount?
A I just thought it was cleaning up the -- it's not
the first tinme sonebody signed the wong docunent.
Q Let's nove to the purchase agreenent. And M.
Col eman sent you this draft, right?
A What purchase agreemnent ?
Q Purchase agreenent, the next page, 217.
THE COURT: Still on Exhibit 647
MR CAMPBELL: Yes.
THE W TNESS: Ckay.
BY MR CAMPBELL:
Q Read paragraph four to yourself.
Ckay.

Q And what did you understand this provision to
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mean?

A | took it to nean what Bruce wrote.

Q That there had to be a vote to approve the
transfer in this case back to you?

A At the time, right. Again, I"'mnot a | awer, and
| didn't read either of the operating agreenent or the

subscri ption agreement.

Q So let's | ook back. Turn a couple of pages there
tothe -- it's Bates 219 in the very same docunent,
Exhi bit 64.

A The | ast page, resolutions?

Q Yes.

A Ckay.

Q And so this e-mail was sent on February 1st and we

| ook at the resolution and it says, a special neeting of the
nmenbers held on January 27th, 2016, the undersi gned nenbers
hol ding at | east 67 percent of the percentage interest in Cal
Neva have approved the following resolution. Was there a
nmenber nmeeting on the 27th of January, which approved sone
type of transfer of a share?

A I don't know. | don't renmenber one. But maybe
t he m nutes show t here was.

Q Have you ever seen anything that has been a

witten approval of the nenbers to approve a transfer of a
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share between you and M. Yount?

A No.
Q Let's assune there was never a neeting on the 27th
to approve the transfer, why would that -- why would this

resol ution --

A There was a neeting on the 27th. | just don't
remenber whether this topic was di scussed.

Q Let's assune it did not approve the transfer of

the share in that neeting on the 27th, why would you send a

docunent ?

A Wiy would | assune that, because it m ght have.

Q You don't know one way or the other?

A I don't remenber one way or the other. Maybe the
mnutes will clarify that.

Q It goes down at the very bottomand it says, this

resolution is to be effective as of Cctober 13th, 2015.
A Ckay.
Q Wiy was that going to be the effective date?
A Probably that's when the noney was transferred.
Q kay. So, in essence, you were trying to docunent

what happened back on Cctober 13th, 2015 with M. Yount's

pur chase of your share such that it appeared that he bought a

CR share i nstead of one under the PPM?

A | thought that's what he did
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Q That's what the purpose of these docunents?

A And | wanted to nmake sure he got interest fromthe
begi nning or preferred return

Q And then we go to Exhibit Nunber 65. It | ooks
i ke M. Col eman then forwarded the docunents to M. Yount,
correct?

A Yeah. That's what it inplies.

Q And | believe the only change in those docunents
was the amount of the purported |oan of -- that was evi denced
in there about the closing date on the purchase agreenent.

A I think that's all | asked to change. | don't
know whet her in fact there was anything el se.

Q Ckay. And then if you could | ook at Exhi bit
Nunber 66? Take a second to reviewthat, M. Criswell.

A Ckay.

Q Is it fair to say that M. Yount woul dn't sign the
docurents and was in disagreenent with what the docunents
purported to say?

A | think that's what it says. Renenber, | was the
one that was m staken on that subject. By the way, the third
par agr aph down says, | will not sign anything that says this
assi gnment shall supersede. Per ny understandi ng of
M. Criswell's intent, this was to be an offer to ne that |

may execute it at such tinme in the future that CR puts ny
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$1,000 -- it wasn't an unconditional offer.

Q So M. Yount thought he was getting sonmething a
little different, naybe a note?

A He wasn't getting anything other than what | said.
| said he paid the mlIlion dollars. If -- it was
conditional -- if we got the mllion dollars and nobody el se
has bought his share in the neantinme, that we woul d be
willing to buy the share.

Q It appears from M. Yount's response, he was
antici pating sone ot her document that maybe reflected a note
to pay him$l mllion?

A I don't know what he was anti ci pati ng.

Q Let's go to Exhibit Nunber 69.

A 697

Q Yes. It |looks |like you and M. Yount and
M . Radovan had a neeti ng.

I"'msorry. Do you want ne to read it?
Have you had a chance to reviewit?
I"'mnot as fast a reader as sone others. Sorry.

Tell nme when you' re done. |'msorry.

> O > O

kay. Thank you.
Q Do you renenber that meeting on March 16th with
M. Yount?

A The neeting that on March 17th with just
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M. Yount.
Q That says, based on yesterday's neeting, | felt |

needed again to sunmmarize our position, sinply put. So based

on the date of the e-mail, it |ooks like there was a neeti ng.
A | don't renenber having a neeting with M. Yount
on the 17th.

Q On the 16th. Do you renenber a neeting with

M. Yount where he espoused these positions?

A No. | don't renmenber that. On March 16th?

Q Yes.

A No. | don't renenber having a neeting like that.
Q But M. Yount sent it to both of you, not just to

you or M. Radovan, cced to the other. He sent it to both of
you, right?

A | see that he sent it to both of us, but | don't
remenber such a neeting. After the neeting we had on the
27th, 1 don't renenber another neeting with M. Yount.

Q Was M. Yount still demandi ng his noney back after
he found out about the way in which his noney was taken and
t he purchase of the CR share instead of part of the PPM

A | believe he was, but | think he was also -- | use
the termtrying to have it both ways. Because | think there
was sone exciting prospects at that nonent and | think he

wanted to keep his share.

277

001433

001433

001433



vEYTO0

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q That's not what he says in this e-mail. He says
we want our 1 mllion back at a m ninumand capitalize it
now, right?

A Are you sure this was sent? Because | can't
i magi ne receiving sonething like this that is so full of
things that are erroneous.

Q That' s your opinion.

A And not responding or did | respond?

Q If you responded, then your counsel would have
given ne a response docunent.

A That's what |'msaying, | don't renmenber. There's
a lot about this that | don't renmenber.

Q If you don't renenber, that's fine. |ndependent
of this e-mail that you don't renenber after February 1st and
2nd with the docunents that your attorney sent M. Yount --

A What dat e?

Q After February 1st or 2nd, when M. Col enan sent
M. Yount these docunents that we've been discussing, the
assi gnnment agreenent, the purchase agreenent and the
resolution by the nenbers, after that neeting or after that
e-mail to M. Yount, did M. Yount again contact you and say
| want ny noney back?

A | don't renenber that. | know he said he woul dn't

sign the docunent.
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Q Let's go to Exhibit Nunber 74. It |ooks like an
e-mai | string between you and M. Radovan about April 20th of
2016.

A kay.

Q And there's a |l arge redacted portion. | assune
bel ow your e-mail to Robert, there was sone attorney-client
privilege comuni cations with M. Coleman? Do you renenber?

A | don't renmenber what's involved in the redacted
portion of it. But |I do renmenber having a discussion with
Robert about not bringing up the topic of buying out the
interest of -- Langham buying out the interest of Yount,

Mol ly Kingston and the | MC guys. That's what | was referring
to when | said not bringing it up at the EC neeting.

Q The subject is Yount v. Criswell Radovan LLC
Were you telling M. Radovan, since there's no urgency, let's
not bring up the lawsuit to the other investors until we have
a clearer picture?

A No. It wasn't the lawsuit. It was the fact that
we were -- under the Langham agreenent, we had worked out an
arrangenent wherein, because they didn't want to invest in a
conpany with people like the IMC, Mdlly, and M. Yount as
peopl e who were naking a |lot of problens for the project. So
t hat was why we wanted to have them bought out by Langham and

Langhaminsisted on it.
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Q Did you tell the executive commttee?

A No.

Q About -- let ne finish. About M. Yount's
| awsui t ?

A Well, | think they all knew about it.

Q Did you tell then®

A | don't renenber. That wasn't what | was
referring to. If you want to understand what |'m sayi ng, not
bring it up, it was just to nake sure that you're clear,
was referring to the buying out of their interests by
Langham because the Langham deal wasn't done yet.

Q And t he Langham deal never got done, right?

A Ri ght .

Q And no deal ever got done, right?

A Unfortunately, after the Msaic | oan was
t orpedoed, no, no other deal was done.

Q Let ne ask you this, since you brought it up. |
want to nmake sure this is your testinony. How was the Mosaic
| oan t or pedoed?

A I wasn't in the neeting, but | know that we had
schedul ed a neeting with the nenbers or nmenbers of the
executive conmttee were invited to attend the neeting that
Robert had scheduled with Mbsaic. | believe it was in the

afternoon in Palo Alto. And w thout any know edge of ours or
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wi t hout any perm ssion fromus, and we were the primary
negotiators with Mpsaic, a runp conmttee of people went to
neet with Mosaic, and according to sonebody who knew about
what happened in that neeting, they told a bunch of lies
about how we conmitted fraud and m srepresentati on and

m smanaged the project and taking noney out of the project
and all of this other stuff, which wasn't true. And within
an hour, Msaic sent us a thing saying they' re cancelling the
Mosai ¢ | oan.

Q And when Mosaic sent a thing, did they nention any
ot her reason for cancelling the | oan?

A QG her than that we don't want to get involved in a
project that has got a | ot of problens and conflicting
positions wthin the ownership.

Q And that's the only thing you renenber being in
the e-mail?

A Yes.

Q And during that Novenber, Decenber, January
t hree-nmonth period, was M. Radovan talking to Mdsaic on a
fairly regul ar basis?

A | don't know how often he talked to themafter the
period in January when the | oan got approved, but |I would
assunme he was.

Q But you don't know for sure whether he was talking
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to themor not?
A No.

MR. CAWPBELL: That's all | have. Thank you.

THE COURT: M. Little.

MR. LITTLE  Thank you, your Honor

THE COURT: 1'mnot going to constrain you. |'ve
got to break at quarter of.

MR LITTLE In ten m nutes.

THE COURT: Unless you want to pick up at 1:30.

MR LITTLE |I'd rather do that.

THE COURT: M. Criswell, you may step down.
W're going to start at 1:30.

MR LITTLE: You said 1:30, your Honor

THE COURT: Yes. |[|'ve got a 12:00 wll take ne to
1: 00 and then what do we have?

THE CLERK: 1:15, your Honor, and that's it.

THE COURT: 1:15. So we'll pick up at 1:30.
Court's in recess.

(A lunch break was taken.)

THE COURT: M. Little.

MR. LITTLE  Thank you, your Honor

THE COURT: M. Criswell, you remain under oath,
M. Little, your wtness.

MR LITTLE  Thank you, your Honor
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CROSS EXAM NATI ON
BY VR LITTLE
Q M. Criswell, | want to junp around a little bit
and tal k about sone of the things that M. Canpbell addressed
with you. If you could start by turning over to Exhibit 43
in your book? And | want to junp into that change order

nunber 12 that M. Canpbell was talking to you about. If

you'll recall, it was approximately, | think, halfway through
Exhi bit 43.

A Ckay.

Q You'll see at the bottom this change order nunber

12 is executed by New Cal Neva Lodge LLC and Penta, it | ooks

li ke on Cctober 9, 2015.

A | see that, yes.

Q Let's go above into the section. Under the
original -- it says, under the original contract was
$17.6 mllion in change, correct?

A Yes.

Q And then under that, it says the net change by

previ ously aut horized change orders is what $8.7 mllion?
A Yes.
Q So is that the amount of change orders that had

been aut horized prior to this date?

A. That's correct.
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Q And then this change order is increasing that
$8.7 million by another $622,000 and change?

A That's right.

Q And | think M. Canpbell totaled those, it's
somewhere around 9.2 or $9.3 nillion?

A That's what | understand.

Q Sir, is that nunber, that 9.2, 9.3, consistent
wi th what Robert was telling everyone that the construction
team was forecasting for changes com ng down the pike?

MR. CAVMPBELL: |1'mgoing to object as |ack of
foundation in telling everyone?

THE COURT: Overrul ed.

THE WTNESS: That's certainly what he was telling
the people of the executive commttee and the nenbers that
were present for that neeting. And that was what he was al so
sayi ng was the reason why he needed to go out and get new
fi nanci ng, nezzanine financing for an increnmental $9 mllion
BY MR LITTLE

Q As well as raising the additional 1.5 in equity
under the subscription?

That's correct.

A
Q And those two nunbers are $10.5 million, correct?
A That's right.

Q

And $10.5 million is nore than the sumof the
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change orders in change order 12, correct?

O >» O > O

That's right.

Sir, can you turn to Exhibit 187
18, did you say?

Yes, sir.

Al right.

This is a July 25th, 2015 e-mmil that M. Radovan

sent to M. Yount. Do you agree with that?

A

Q

That's what it says, yes.

And this woul d have been sone tinme a week or two,

coupl e weeks after that nmenmber neeting in July?

A

Q

Yes.

And we heard testinony that this was Robert

answeri ng sone questions that had been posed by M. Marri ner

Do you recall that?

A Yes.

Q And if we | ook at nunber three, M. Marriner is
referencing the fact that they' re raising an additional
$1.5 mllion under the subscription, right?

A It's under the 20 mllion total, yes.

Q But they' re seeking to raise that noney?

A Yes.

Q And if we drop below, there's a description that

the debt that's out there, the equity 20 mllion, a nmezzanine
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loan of 6 mllion, the first with $29,500,000 and it totals

that up, right?

A Yes.
Q And bel ow t hat Robert says, we are refinancing the
nezzani ne piece with a less costly $15 million nezzani ne.

And he goes on to describe to cover the changes that are

goi ng to be happening, right?

A Excuse me. | just need to read it to nake sure.
Q Sur e.

A kay. Yes.

Q And the difference, obviously, between the

$15 mllion he's seeking to raise and the $6 mllion
nmezzanine is $9 mllion?

A That's correct.

Q And that $9 million, plus the $1.5 mllion is the
same budgetary nunber that Robert was tal king to the nenbers
at that July neeting that they needed to raise?

A That's correct.

Q Sir, could you turn over to Exhibit 4 and let's go

over to page nine of that exhibit. Tell nme when you're

t here.
A Ckay. | have it.
Q Maybe it's just ny confusion, but there seens to

be sonme confusion in the testinony about what the budget was
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back when this docunent was originally circulated in March of
2014 and the -- whatever you call this here, it's a sources
and uses of funds. Do you see that?

A Yes.

Q And there's a difference between sources and uses
woul d you agree with that?

A Correct.

Q The sources is tal king about the funds that are
going to be raised for the project?

A Yeah.

Q And so under this, they were | ooking to raise
$55, 896, 000 t hrough three different methods?

A Yes.

Q And then the uses was what the conpany was
anticipating the costs were going to be on the project?
That's right.

The budget, right?
The budget.

And that was $50, 729, 7677

> O »>» O

Yes.

Q Now, in fact, | brought it up with M. Marriner
yesterday, just if we turn over to page 19 and | ook under
t hat second bull et point under the bottom under financial

highlights, it says the phase one devel opnent budget is just
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under $51 million, right?

A Ri ght.

Q Let's go back to this table. You had sone
testinmony earlier and I think you were | ooking at this
$55.9 million nunber and saying if you add on to the 9
mllion that Robert was tal king to everyone about rai sing,
t hat woul d be in the nei ghborhood of $54 million or
$64 mllion, right?

A That's correct. $64 nillion.

Q But if you add that $9 million to the 50.729
million, it conmes to a little over 60 mllion, right?

A That's right.

Q Ei t her way you | ook at that, the conpany is still
| ooking to add 9 nore mllion dollars to its budget?

A Right. Wich is what Robert said at that tine.

Q And, in fact, that's what Robert -- we saw that
Robert told M. Yount that in trial Exhibit 18 in July?

A Yes.

Q Now, sir, did you understand that M. Yount wanted
to buy a preferred founders share?

A At one point in tine.

Q At any point in tinme?

A Any point in time. That is what | understood,

yes.
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Q Is the share that CR Cal Neva sold hima preferred

f ounders share?

A Yes.
Q Meani ng he holds a preferred founders share in Cal
Neva Lodge?
MR. CAVPBELL: |'mgoing to object as a | ack of

foundation that he actually holds it at this tine.
THE WTNESS: M understanding is that's what we

bought and that's what we were selling.
BY MR LITTLE

Q Sir, is there any difference between the share CR
Cal Neva sold M. Yount and what he woul d have got had he
beat Les Busick to the punch?

A No.

Q No i ndifference what soever?

A No difference

Q Sir, we kind of just junped into testinmony. W
really don't get a chance to understand who the individuals
are. | want you to step back and have the Court tell the
Court a little bit about your devel opnent experience before
you and M. Radovan went into business together

A Well, | got into the real estate business in 1970
and I was the head of sales and marketing for the |argest

devel oper in the United States. Then in the md '70s, | went
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to Dallas, first as a CEO and later -- | nean, first as the
CFO and then as the CEO of a subsidiary of a major public
conpany called Ain Corporation.

And then | started nmy own conpany in 1976. And,
frankly, | didn't have any noney other than ny wife's salary
as a | awyer and what | could borrow on ny Mastercard. But we
built that conpany. By 1984, it was ranked the 19th | argest
devel oper in the United States.

Q And what sorts of projects did you devel op during
this time period? Wat sorts of real estate work?

A We originally started doing office buildings. W
did everything when | was at Kaiser. | went on fromny own
account, we did office buildings, primarily in Dallas and
El Paso and Al buquerque. And during that tinme, we did about
over 3 mllion square feet of office space. And we also
built about 3,000 apartnent units.

And then about two years after we started, three
years after we started our company, we did our first hotel,
whi ch was the Hyatt Regency in Austin. And then after that,

we either devel oped or acquired 14 or 15 | uxury or high-end

hot el s.
Q So the Cal Neva wasn't your first rodeo?
A No.

Q How | ong ago did you and Robert get into the rea
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estate devel opnment busi ness toget her?

A Vell, we first nmet in Novenber of 1995 and we
started in business in early '96.

Q Can you tell us alittle bit about Robert's
backgr ound?

A Yes. First of all, when | was in the Navy, | was
an instructor of Special Operations and Naval Intelligence in
Coronado, California. And during that period of tine, |
becane very famliar with the Navy SEALs. And so when | net
Robert and knew he was not only a Navy SEAL, but he had been
one of the first people selected by Team Si x, which we now
know about, it was supposed to be super top secret, but we
now know about Team Six, | knew this was a guy nade of
special stuff. And he had a background deeply based in
construction. So | thought he would be a good partner to
have.

Q Now, can we step forward and tal k about the

conpany you forned, we tal ked about it, was Criswell Radovan

LLC?
A That's correct.
Q That's a limted liability conpany?
A Yes.

Q And | thought | understood you to say that the

proj ects you devel oped have ot her equity owners?
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A Yeah. It was always our pattern and intention was
to find the opportunities and then bring in other people to
bring in the capital. W mght spend sone of our noney in
the front end in trying to hold the deal together and put the
financing in place and either get that noney back when the
project was started or |leave sone of it in, but relatively
smal | anount of noney conpared to the rest of it.

Q And so your other devel opnments woul d be done ot her
t heir own single purpose LLCs?

A They al ways were. Primarily, because the other
partners didn't want to have their project swept up in
anything el se I m ght have going.

Q And di d your conpany have accounting people to
mai nt ai n books and records of --

A Sur e.

Q -- separate books and records for each of the
compani es?

A Yes. Every project had its own accounting for and
reporting, et cetera.

Q I don't want to go through everything, but can you
give the Court a flavor of sone of the devel opnent projects
that Criswell Radovan had been involved in?

A Sure. | had done on ny own with Criswell

Devel opnent Conpany sone | arge resort projects also. So one
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of the things that Robert and I were first working on was a
resort project in Puerto Rico. And subsequent to that, we
wor ked on sone other resort projects, particularly in the
Napa Val |l ey. Robert noved to the Napa Valley. And we did a
project called Calistoga Ranch

Just prior to that, we had conpl et ed successf ul
devel opnent of a Four Seasons Hotel in Dublin, Ireland. And
| had done work in London when | owned the Dorchester Hotel
with a partner.

And so that project then caused us to start
| ooking at doing a project in Napa. He tells a |onger story,
but it basically was he tried to find a place in Napa to have
a wedding and couldn't do it, because everything was booked
up a year ahead of tinme. So he thought, hey, this mght be a
good place to do a hotel. And we did a project called
Cal i stoga Ranch and it was enornously successf ul

It is still zoned as an RV park, but it is rated
by U S. News and Wrld Report as the nunber five hotel in the
United States, the nunber two spa. It generates an average
of $1,300 a night to stay in that hotel. And we sold a
tenths fractional interest for $475,000. And it was sold for
$1, 300, 000 a key a couple of years ago, which was the highest
price per key paid for any hotel in the United States at that

tine.
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So that then encouraged us to | ook for other
opportunities in the Napa Vall ey, because it's so constrai ned
by zoning. And we found a property called Aetna Springs,
whi ch was opened in 1873, the ol dest golf course West of the
M ssi ssi ppi, about 3,000 acres of hone sites and vineyards.

And then we | ooked for other opportunities |ike
that. We were successful in getting a Westin Hotel built in
downt own Napa. And so then the Dallas Police and Firenen,
who were our partners or one of the partners on the Aetna
Springs project invited us to help themact as devel opnment
consul tants on 42-story |luxury condo in downtown Dall as.

Q Was that project that you were working on while
the Cal Neva was going on?

A Yes. And, in fact, Robert and | decided since he
lived in the Napa Vall ey, he would be responsi ble for the
projects in California and the Napa area. And | had spent
over 20 years in Dallas and had a very close rel ationship
with the Dallas Police and Firemen, that | would work on that
proj ect and other projects in Texas.

Q Sir, prior to this project, had any of Criswell
Radovan's projects failed or be put into bankruptcy?

A. No, sir.

Q And just to be clear, you were not actively

i nvolved in the managenent of the Cal Neva project?
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A That's correct.

Q Prior to Cctober 13th, 2015 when M. Yount made
his investnment, had you ever net hin?

A Never met him

Q Had you ever spoken with hinf

A No.

Q Had you ever corresponded with himby e-nmail or
letter?

A Never .

Q Had you ever had been copi ed on any correspondence

or e-mails from hin®

A Not that | renenber.

Q During the course of the Cal Neva project, did
Robert and Dave keep you updated on their conversations with
M. Yount?

A | don't think so.

Q Before M. Yount invested, did you know what
i nformati on had been provided to M. Yount?

A No.

Q Do you know what information he was di scussing
with either M. Marriner or M. Radovan?

A No.

Q You've since as a result of this [awsuit seen the

informati on that he was provided, is that a fair statenent?
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A Yes, | have.

Q And do you believe that that information is
truthful and accurate?

A I"mnot sure -- is the question the information

that M. Yount was provided by Robert?

Q Correct.
A Yes. It looks Iike it is truthful
Q Were you aware prior to M. Yount closing what

docunent ati on was being used to pay for the transaction?

A No.

Q Were you aware of any of the details on how his
nmoney was being transferred?

A No.

Q Sir, did you understand and believe that CR Cal
Neva was aut horized to sell one of its two founders shares?

A Yes.

Q What's the source of your belief?

A Well, prior to closing, one of the things that
Robert and | decided or realized that we did not have the
ability to leave $2 million invested in the project for a
long period of tine. So we wanted to have the right to sel

one of our shares at sone point in the future.

And that was evidenced, |"mpretty sure, in the
operating agreenent or -- I'msorry -- the subscription
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agreenent. And | know it was al so approved by the investors

at the tine of closing.

Q Was that also in your |loan with Ladera?
Yes.
Q In fact, if you turn to Exhibit 150
A 1507
Q Yes, sir
A Ckay
Q Is this the | oan agreenent with Ladera?
A Yes.
Q And if you go over to page seven, under transfers

and property prohibited, and go about hal fway down t hat

section, there's a section B. ['ll let you interpret it,

was it your understanding that Ladera wanted to rmake sure you

had $1 mllion skin in the gane?

A Yes. It says that we, Robert and |, or our
i medi ate fam |y nmenbers do not have at least $1 mllion
preferred equity investnent. |Is that what you' re asking
about ?

Q Yeah.

THE COURT: M. Little, where is that | ocated?
have Exhi bit 150.
MR. LITTLE: Exhi bit 150.

THE W TNESS: Page seven

but
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MR LITTLE It's actually page eight of the
exhibit, but at the bottomof it says seven.

BY MR LITTLE:

Q Did you understand that Ladera wanted you to have
a $1 mllion share in the business?

A Yes.

Q Sir, did any of the other preferred i nvestors ever

object to you selling and only holding a $1 nmillion share?
A No.
MR. LITTLE That's all | have. Thank you, sir.
THE COURT: Thank you. M. WIf.
MR. WOLF: No questions. Thank you.

MR LITTLE: Your Honor, | just reserve the right,

if necessary, to call M. Criswell back in our case in chief.

THE COURT: That's fine. M. Canpbell, redirect.
REDI RECT EXAM NATI ON
BY MR CAMPBELL:

Q Can you |l ook to Exhibit Number 18, M. Criswell?

A Ckay.

Q There's been a |lot of discussion in this trial
about this particular exhibit and M. Little asked you if in
your interpretation of it, that showed it was a $9 mllion
anount that was needed for cash infusion into the project by

| ooking at the math di fference between payi ng back Ladera 6
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mllion and then getting a new loan for 15. 15 minus siXx
equal s nine, right?

A Yes.

Q There's no nention in this docunent of any
i nterest payable to Ladera, correct?

A Not that | see right now If you want nme to study
it nore, but | don't see any reference to -- but | assune
wthinthe 9 mllion, there would be interest that was
accrued by that tinme payable to Ladera.

Q And there's no nention in this docunent whether or
not there's a prepaynent penalty due if the nmezz | oan was
refinanced early?

A No. There's nothing nentioned about that in this
docunent .

Q And there is a prepaynent penalty in Exhibit
Nunber 150, right?

A | don't know.

Q At section five.

A 150, did you say?

Q Yes. This was the docunent that M. Little just
showed you.

A What page?

Q Page three, section five.
A kay. | see a reference to a prepaynent penalty
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of $500, 000.

Q And whether it kicked in or not, there's no
nmenti on anywhere in this docunent that was sent to M. Yount
whet her there m ght be sone additional prepaynent penalty

paid on top of the interest to pay back the Ladera | oan,

right?
A I don't know what was told to M. Yount.
Q And there's also sonme -- if you go through the

par agraph under the 55 mllion, it says, we have al so added
sonme costs for design upgrades within the project.

A Wi ch paragraph about 55 mllion?

Q It's right under 55 mllion.

A And what docunent ?

Q I"msorry. Sanme docunent we're in. [It's that
letter, the Exhibit Nunber 18.

A Okay. You're tal king about in section three where
it refers to --

Q Yes. |If you go down to the paragraph that starts
with, we are refinancing the nmezz?

A Ckay.

Q And kind of in that paragraph, it says, we have
al so added sone costs for design upgrades within the project.
But those aren't quantified in this docunent, are they?

A Ri ght.
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Q So M. Yount wouldn't know what the costs of those
desi gn upgrades are fromthis docunent?

A | don't see how he coul d.

Q And you' ve done a |l ot of transactions, you have an
i npressi ve devel opnment background, sonetines when you
refinance or go into a new |loan, are their fees associ ated

with the new | oan?

A A new | oan, yes, there usually are.
Q And there's no nmention in this docunent of what
the fees mght be taken out of the -- or payable for a new

| oan, right?

A If | recall --

Q Just in this docunment. The questionis, is there
mention in this docunent of any potential fees that m ght be
associ ated with the refinance?

| don't see them

Q Can you | ook at Exhibit Number 10 agai n?

A Ten?

Q Yeah.

A kay. \What page?

Q Page 16, the construction sunmary.

A Ckay.

Q And you understand this was a report that was

provided at |least to the nmenbers of the executive conmttee

301

001457

001457

001457



8G1100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

in that neeting you attended in July of 20157

A I's that what this docunent is?

Q Yes. It's a construction project update, nonthly
st at us update.

A In July of 2015. Ckay.

Q And if you | ook at page 16, it |lists some adverse
affects to the budget, right?

A Yes.

Q Does it quantify those in any way, shape or form
as to the dollar amount for those budget changes?

A | don't see any dollar anounts.

Q You also testified earlier that you believe that
this type of report, a construction progress report, was
provided to all the investors after this July report?

A I think it was.

Q Have you seen an August, Septenber, Cctober or

Novenber construction nonthly status report anywhere in your

files?
A | don't know. | didn't look for it.
Q But your testinony was you believe these were al

sent to the investors?

A Sur e.
Q But you don't know for sure?
A | don't know for sure.
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Q Back to Exhibit Nunber 4. M. Little again asked
you about the budget, and, again, the table at page nine.

A Ckay.

Q The first box shows a -- under uses, tabs up to
$50, 729, 000 use, correct?

A Yes.

Q Then the second box, isn't that telling soneone
that reads that, if there's 20 mllion in equity raised under
the PPM then we're going to increase the budget by 5
mllion, 2.5 plus 2, plus 567

A | believe that's what it says. And that one al so
does include an interest reserve for the nmezzani ne | oan.

Q It shows interest reserve, neaning there was sone
reserve of paynent of interest?

A | believe the interest was accruing.

Q So that interest payable, if you refinance the
nezzani ne | oan, m ght have been as high as $896,000 if it was
refinanced in July?

A No. | think that includes the anmount of interest
t hat woul d happen over the |ife of the termof the |oan.

Q Do you know if M. Yount was ever provided a copy
of the Ladera | oan?

A. No, | don't.

Q He woul dn't know the extent of the |oan or the
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I ength of the | oan tern®

A | don't know whet her he woul d have known that or
not, because | don't know whether he was given a copy of it
or not.

Q M. Little asked you about the difference between
a founders share that M. Yount woul d have received if he had
pur chased under the PPM and a founders share that he bought
fromyou, and you said there was no difference, correct?

A As far as | know, there's no difference.

Q If M. Yount had bought a founders share under the

PPM where would the mllion dollars have gone?

A You nean if he, M. Busick?

Q Yes.

A That noney woul d have gone to be part of the
mllion five that was unfunded under the $20 m | lion cap.

Q To be used for the project, correct?

A Yes. That's right.

Q Where did the mllion dollars go under the
transaction that you claim M. Yount entered into with the
sale to you?

A Well, the mllion that was in there stayed in
there and then the noney that he paid to buy our share went
to us.

Q It didn't go into the project?
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A No. Because it was already in there.
Q Sounds |i ke you' ve done a whol e | ot of devel opnment
deal s?

A Yeah. That's why I'mas old and winkl ed and
tired as | am

Q And | assune in nost of those devel opnent deal s
you' ve executed probably hundreds, if not thousands of
contracts?

A | don't know whether | would say thousands, but
because | always hired peopl e who worked for ne as
constructi on nmanagers and project managers, many of them
woul d sign contracts rather than I woul d have signed them
but 1've been involved in a ot of contracts.

Q And usually the contract wll spell out the terns
and the agreenent anong the parties and the paynent and al
t hose types of things?

A That's what contracts usually are.

Q If parties agree to agree, but don't sign a
contract in large projects like this, they usually have a
letter of intent or a termsheet, sonmething Iike that?

A Soneti nmes, although | have a partner in New York
who is a very wealthy famly nmenber in an investnent famly,
that |ikes to brag to everybody about how he bought a hotel

in Tulsa, Cklahoma with ne and did the entire transaction on
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a handshake.
Q At | east on that one, you had a handshake, right?
A It was over the phone, yeah

Q Was there a handshake with M. Yount to do a

mllion dollar contract?
A | don't know.
Q Was there any docunents that commenorated that he

agreed to buy a mllion dollar share fromyou guys?

A |'ve never seen one.

Q M. Little asked you if you thought what was
provided to M. Yount was accurate and you said yes. |I'ma
little confused. | thought your testinony earlier on ny
di rect exam nation was you didn't know exactly what was
provided to M. Yount. M. Radovan just told you that he
sent hi m sone docunents.

MR LITTLE 1'mgoing to object, because ny
guestion was different. M question was specific to after
the fact, after the litigation, your Honor, so we're talking
appl es and oranges.

THE COURT: |'Il let you clear that up. Go ahead,
M. Canpbell.

MR CAMPBELL: Was it sustained, your Honor?

THE COURT: Yes. But just ask another question.

BY MR CAMPBELL:
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Q What did you see after the fact that you felt was
an accurate representation to M. Yount?

A | saw what he descri bed about as being the
overruns at various different tinmes and the order of
magni t ude of those overruns.

Q You've got to be a little nore specific for ne.
Are you tal ki ng about exhibit nunber --

A I have no idea, because, you know, | followed a
ot of e-mails and a ot of conversation trails in e-mails
and docunents, et cetera. But | didn't see anything during
that entire process that | ooked like it was out of line with
what he had told ne.

Q So have you seen through the course of this trial
a lot of the docunents that we've been using as exhibits as
t he docunents you're referring to that M. Yount had been
fully told about what was going on in the project?

A | believe so.

Q Is there anything el se that you renenber that you
see that wasn't in any of these docunents that we've been
tal ki ng about so far?

A I don't understand the question. Ask it again.

Q You' ve testified that at sone point you reviewed a
| ot of docunents and your response to M. Little was those

docunents are all pretty accurate. |I'mtrying to figure out
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what documents you saw. |If you're able to give an opinion to
the Court that all of these docunents are accurate, 1'd |ike
to know what docunments you're | ooking at?

A What | nmeant by they appeared to be accurate is
bel i eve they were consistent with what Robert had been
telling people in the executive commttee when | was present
and they were consistent with that information. And they
were al so consistent with information that Robert told ne.
And |'ve worked together with himfor al nost 22 years, and |
don't think that he would have lied to ne about any of that
i nformati on.

Q Did he tell that you he never told M. Yount that
t he change orders before he tendered his noney was over
$9 mllion?

A I don't know whether he told ne that directly, but
he said that to other people.

Q Did he tell you that he never told M. Yount that
wi thout a refinance of the project, the project was not going
to open on schedule, if at all?

A At what tinme? | don't think he ever said that,
but are you referring to before he invested or afterwards?

Q At any tinme.

A I don't think he ever said that.
Q So a lot of your testinony that you believe what
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M. Yount was provided was accurate was based on what Robert
told you he told M. Yount?

A No. It was al so seeing docunents that | had been
present for when there were di scussions given to the
executive comittee.

Q So do you know what those docunents are?

A Yeah. There was the nonthly reports, the
informati on that we update the nenbers of the executive
conm ttee, such as change orders or prospective change
orders, things that he was working on on the nmezzanine
financing, and then [ater on on the Msaic financing.

Q W' ve established that M. Yount got Exhibit 10,
which is the July 2015 change order. Do you have any proof
that M. Yount ever received an August or Septenber or
Cct ober report?

MR. LITTLE  Your Honor, he's already asked this.

THE COURT: Overrul ed.

THE WTNESS: First of all, | was gone for about
three weeks of that period of time. | don't have any way of
knowi ng whet her he did or didn't.

BY MR CAMPBELL:

Q Do you know if M. Yount was ever provided with

any change order sunmary or the change orders thensel ves?

A | don't know. | think I do know, though that --
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Q | don't have a question.

THE COURT: |'d like to hear the answer. Co
ahead, M. Criswell.

THE W TNESS: You know, you showed ne or that
exhi bit dated Cctober 9th, I think, change order 12, and that
woul d have been at the tinme that M. Yount was investing.
And t hose nunbers, those anmounts, the 8.7 mllion and the
addi ti onal 600,000 was totally consistent with what Robert
had told everybody back in July. And | know he said those
sanme nunbers when sent that e-mail to M. Yount and even
t al ked about raising the additional $15 mllion, mnus the 6
to Lader a.
BY MR CAMPBELL:

Q How do you know he told M. Yount that the change
orders were going to be $9 mllion? Based on what he told
you?

A No. Because it's pretty clear that if the change
orders at the time of July were known to be in the range of
$5 million, and | know he told everybody to expect nore, and
he said he was going to raise $9 million in addition to
Ladera's funding. And renenber at that tine, Ladera was
indicating they mght stay in with your 6 mllion or even
come up with some or all of that nezzani ne noney. That's how

|"mpretty sure he knew. However, the order of magnitude
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anticipated --

Q Go ahead. [|I'msorry. You're pretty sure he knew,
but you don't know what Robert actually told M. Yount?

A | don't.

Q In your neeting with M. Yount during the
Decenber 12th neeting, did it appear to you that M. Yount --
did it appear to you that M. Yount seened |ike he had --
felt |ike he had been fully informed as to what was goi ng on
in the deal ?

A No.

MR LITTLE  Objection, your Honor, calls for
specul ation. | don't know how you can tell how sonebody
feels.

MR, CAMPBELL: They have --

THE COURT: Let ne figure this out, M. Canpbell.
| think he can testify to how M. Yount appeared --

THE WTNESS: Correct.

THE COURT: -- on that date. Overrul ed.

THE WTNESS: That was the operative part of what
he said.

BY MR CAMPBELL:

Q kay. And, finally, M. Criswell, | think

M. Little asked you that sonmewhere in the operating

agreenent, the other nmenbers had preapproved you guys selling
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one of your shares to a third party. Do you know where in
t he operating agreenment that is?

MR LITTLE |I'mgoing to object. | didn't say
t he operating agreenment, but it was the private placenent
menor andum
BY MR CAMPBELL:

Q Sorry for that. Do you know where in the private
pl acenent nmenorandumit says that the nmenbers have al ready
preapproved the transfer of your share?

A | believe there was a table, as you describe it,
whi ch | aid out the anount of noney people had invested or was
commtted at that tine. And there was a footnote in that
chart that indicated that the -- of the CR Cal Neva
$2 million shares, that we had a right to sell one of them

Q And do you know where that footnote is?

A Maybe M. Little could help ne with that. | don't
know. It's in the PPM soneplace. |f sonmebody can tell ne
t he exhibit.
MR. LITTLE  Your Honor, 1'Il help short-circuit

this. It's Exhibit 3, page eight, footnote one, is one of
the areas that we're discussing.

THE W TNESS: Exhi bit 3?

MR. LITTLE  Page eight, footnote one.

THE COURT: Thank you, M. Little.
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MR LITTLE  You're wel cone.

BY MR CAMPBELL:

Q It's your interpretation of footnote one that this
is some kind of preapproval of Criswell Radovan selling a
share to a third party?

A That's correct.

Q And that woul d override your belief in the
operating agreenent at section 12.2?

A | don't know. Where would I find that?

Q That woul d be in exhibit nunber -- it's actually
in the private placenent nmenorandum | think al so. Excuse ne.
| n Exhi bit Number 3?

A What page?

Q Page 32, section 12.2.

A 12.2, that says prohibited transfer?

Q Yeah.

A kay. Al right. Wat about it?

Q Is it your opinion that section 12.2 overrides the

footnote that M. Little just showed you on page eight?

A I"'mnot a lawyer, so | don't know. But | believe
there were other places where the reference was to the fact
that we didn't have to maintain nore than a mllion dollars.
Like in the Ladera agreement that M. Little had nme read.

And | believe there may have been sone other place where it's
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also clear that we only were required to keep 1 mllion in.
And anybody who signed that agreenment agreed to it.

Q Only required to keep 1 mllion and selling and
transferring a share to sonme other third party are two

different things, aren't they?

A | don't know.
Q So you would rely on -- | guess what you're
saying -- I'ma little confused, because you just said you're

not a | awer, but you gave an opinion to this Court that
sonehow t hi s docunent preapproved your transfer to M. Yount.
What |'m hearing you say is that would really need an
attorney's advice as to what was actually required?
A Sur e.
MR, CAMPBELL: Thank you. That's all we have.
THE COURT: M. Little.
RECROSS EXAM NATI ON
BY VMR LITTLE
Q Wiile we're on that subject, would you turn over
to Exhibit 1017
A Ckay.
Q You were here yesterday for M. Marriner's
t esti nony?
A Yes.

Q You recall himsaying that Exhibit 101 was in his
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records?

A I"msorry? Say again?

Q Do you recall M. Marriner testifying that Trial
Exhi bit 101 was in his records, his business records?

A | don't renenber a reference to a specific
exhi bit, but --

Q Vel |, are you | ooking at Exhibit 101?

A Yes.

Q Forget that question. This is a cap table, is it
not ?

A You nean the very first page? Is that what you're
aski ng ne about?

Q This is a cap table.

Yeah.
Q Descri bes who hel d the foundi ng nenber shares?
A Ckay.
Q You see Criswell Radovan $2 nmillion?
A Yes.

Q What does it say over on the far right hand
col um?
MR. CAVPBELL: (bjection, the docunent speaks for
itself.
THE COURT: Overrul ed.

THE WTNESS: It says carriages to 1 mllion if
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sonmeone wants a $500, 000 sl ot .
BY VR LITTLE

Q Is that the other docunent you were trying to
t hi nk about ?

A It well may be.

Q Sir, please go to Exhibit 150, and let's go back

to page three. I'mgoing to wait until you get there,
because this is very inportant.

A Exhi bit 3?

Q No. 150, page three?

A Page t hree, okay.

Q Let's |l ook at section five again. Do you recall

counsel asking you, did you informM. Yount that there was a

prepaynent penalty if you refinanced the nezzani ne | oan?

you recall himasking that?

Do

MR. CAMPBELL: (bjection, |I don't think that was

my question. | think | asked --
THE COURT: Just a minute. [|'Il allowyou to
clear that up. Go ahead, M. Little.

BY MR LITTLE:

Q Counsel was asking that prepaynent penalties for

the Ladera | oan and whether that was told to M. Yount.
you recall that?

A. Yes.

Do
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Q Let's actually read section five and we'l|
conclude that it doesn't require prepaynent penalty. First
sentence, borrowers shall have no right at any tine to prepay
a portion of the principal amount of the loan that is |ess
t han $500,000. So let's stop there. Does that mean that
Ladera doesn't want partial prepaynents?

A I would think that's what that nmeans, yes.

Q The second sentence, borrower shall, however, have
the right to prepay w thout penalty principal anounts equa
or exceedi ng $500,000 at any time. Did | read that

correctly?

A Yes.

Q So there was no prepaynent penalty to Ladera, was
t here?

A | don't see one.

Q Let's go over to Exhibit 20. | apologize. W're

bounci ng back and forth between a | ot of exhibits.
Exhibit 20 is a July 27th e-nmail between M. Yount and
M. Radovan, correct?

A Yes.

Q And this is after the one we keep referring to
Exhi bit 18, where M. Radovan told M. Yount that he was
refinanci ng the nmezzanine up to $15 mllion?

A That's ny understandi ng, yes.
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Q And | thought | understood you to testify one of
the options was for Ladera just to increase the anount of its
| oan, right?

A I would say we're considering that at the tine.

Q I nstead of paying themoff, which nmay have had
i nterest paynments due?

A Correct.

Q Inthis e-mail, M. Radovan is telling M. Yount
that he's actively refinancing the nezz, right?

A Yes.

Q And M. Yount is a sophisticated person, is he
not ?

A I woul d assune so, yes.

Q Is there anything that prevented M. Yount from
asking for nore details about the refinancing efforts?

A No.

Q Is there anything that prevented himfrom aski ng

for copies of the |oan agreenents if he wanted to | ook at

t hen?
A No.
Q Have you seen any docunents where he asked, he or

his CPA asked for that information?
A. I don't think so.

Q Simlarly, there's nothing that prevented
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M. Yount or his CPA or his attorneys from asking for copies
of change orders?

A Correct.

Q Let's look at Exhibit 13, because this is an
i nportant issue that we tal ked about yesterday. This is a
July 17, 2015 e-mail to Peter G ove fromM. Yount, correct?

A Yes.

Q And we established that Peter G ove is the | ead
architect on the Cal Neva project?

A Yes.

Q And M. Radovan, yourself, M. Marriner are not
copied on this e-nmail?

A No, we're not.

Q And the architect's telling M. Yount that
construction costs are exceedi ng the budget and that they're
trying to get their arnms around it, correct?

A Yes.

Q So it appears that M. Yount was goi ng around you
guys to third party sources for nore information about the
cost overruns on this project?

A I wouldn't say going around us. He was just
doing --

Q Due diligence?

A -- due diligence
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Q Sir, counsel, asked you, well, if M. Yount had
bought that |ast share, his mllion dollars would have gone
into the project and it didn't. Do you renenber that
testi nony?

A Yes.

Q But M. Busick's $1.5 mllion did go directly into
t he project?

A That's correct.

Q In fact, M. Busick's investnent put $500, 000 nore
into the project than M. Yount's would have?

A That's right.

MR LITTLE That's all | have.
THE COURT: M. Wl f.
MR WOLF: Yes, if | nmay.
CROSS EXAM NATI ON
BY VR WOLF
Q I"mgoing to try another crack at Exhibit 4. On

pages 9 and 19 of Exhibit 4, please, if you'll turn to those?

A Page nine first?
Q Yes. So you've been asked about this docunent
multiple times. | want to clarify it as best | can. Sources

refers to sources of capital investnent and | ender funds,
correct?

A Yes. But it's pro fornma.
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Q
confidenti

A
Q

rai se of debt and equity of $56 million

A

Q

It's pro forma, but it's what's contained in the

al of fering nmenorandun?

That's correct.

As the pro forma nunbers. And there's a total

Al nost, vyes.

right?

Al nost. And then the uses indicates the budgeted

construction pro forma costs and other related costs. So we

have a purchase price

constructi

conti ngenci es,

architect and engi neeri ng,

on, F, F and E, devel opnent cost, financing,

those add up to just shy of $51 million

correct?

A Yes.

Q And that's confirnmed at the bottomof page 19 in
financial highlights. It refers to a total capitalization of
55 mllion, a phase one devel opnent budget of just under 51
mllion, correct?

A That's correct.

Q And the 51 mllion is conposed of pro forma
nunbers, | understand, 32 mllion in acquisition costs and
just under 19 million in construction hard costs, including
site work, correct?

A Yes.

Q So turning back to page nine, the just under 51
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mllion was the originally projected budget for this project
as to both acquisition and the devel opnent, refurbishing of
the Cal Neva Resort, right?
MR. CAVPBELL: |'mgoing to object. | think that
m scharacterizes this docunent, whether that was the origina
budget or whether it was a conditional budget based on noney
rai sed.
THE COURT: M. Wl f.
BY VR WOLF
Q To clarify, that was the budget as of March 20147
A That's what | would say it says, yes.
Q And then the second box is uses of additiona

equity. And I understand this to nmean that if your pro forma

raise of 20 mllion does happen, you have a little bit nore
capital and noney on hand than you projected you will spend.
You'll have about 5 mllion 160-sonething thousand additi onal
funds?

A Yes. That's what | would interpret that to nmean

Q And the proposal, at least in this docunent, pro
forma, was to devote those funds to two and a half mllion in

change orders for added scope of F and B, venues, finishes,
et cetera. That was one possible use of that additional
noney, correct?

A. Yes.
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MR. CAVPBELL: |'mgoing to object. | don't think
t he docunent says change orders. The docunent speaks for
itself.

THE COURT: I'IIl let you --

THE WTNESS: | think added scope assunes -- |'m
sorry, your Honor.

THE COURT: That's okay. Go ahead.

THE WTNESS: | was just going to say, it doesn't
say overruns, it says added scope. So it neans in sone of
the things that went into the 9 mllion that we expected
above and beyond what we had at that particular tinme in July
anticipated that we were going to add sone scope, i.e.,

anot her restaurant, a bigger sw mm ng pool area, things |like

t hat .
BY VR WOLF

Q So we have two uses listed in the second box for
the additional -- the hope was there would be this additional
capital on hand, the 5.16 mllion, the added scope itens we
just tal ked about, and then 2 million for condo unit

devel opnent equity, correct?

A Yes.

Q Now, what is the 2 mllion in condo devel opnent
equity refer to?

A W're allowed to -- under the zoning, we were
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allowed to add or convert 28 units into condomniunms if we
get the zoning changed to allow us to do that.

Q So was the 2 million shown on this second box on
page 9 of Exhibit 4, was that the seed capital or the ante on
t hat second phase of the project?

A I think nost of that woul d be design devel opnent
and | egal work that has to be done to get all of those
approval s done.

Q So if you woul d pl ease turn back to page 19 of
Exhi bit 4? The phase one devel opnent budget, which is stated
just under 51 mllion, doesn't include that 2 mllion for the
condo devel opnent, which was commonly cal |l ed phase two of the
devel opnent, correct?

MR, CAMPBELL: nbjection. | don't think there's
anything in the record that calls for condo devel opnent phase
t wo.

THE COURT: Can you answer the question?

THE WTNESS: |'Il try. This does refer to this
budget as just being phase one. And | think that's why what
you were | ooking at on nine, that additional 5 mllion or so
was consi dered future rather than sonething to be done right
t hen and there.

BY VR WOLF

Q So based on this, the initially projected pro
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forma budget for the project was this just under $51 million
nunmber, correct?

A Yes, sir.

Q And the subsequently cal cul at ed change orders that
we' ve | ooked at, those include the addition of 2.5 mllion
that's reflected in the second box as add-ons or added scope,
shoul d they be successful in raising the additional capital?

A Yes. | think that's a good interpretation.

MR WOLF: That's all | have.
MR. CAWMPBELL: Just one foll owup, your Honor.
THE COURT: All right. Just one.
REDI RECT EXAM NATI ON
BY MR CAMPBELL:

Q Let's ook at Exhibit Nunber 18, M. Criswell.

A 18. Yes, sir. Ckay.

Q In that sentence | | ooked at before, it said under
total 55,000 financing, M. Radovan is telling M. Yount
t here was an added expense for predevel opnment of the condo
units is also included with this?

A In the 55, 57

Q He just says, we are refinancing the nmezzani ne
piece with a less costly 15 million. This is to cover the
added costs of regulatory requirenents, which were added or

designed. W have al so added costs for design upgrades in
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t he project and predevel opnent of the condo units is also
included with this. Right?

A If I recall, it was sonething |like a couple
hundred dollars for sone design things we had to do to nake
sure that the county approved the plans that we were
antici pating.

Q And Exhi bit Nunber 4 on page nine in the second

box down nentions condo unit devel opnent and added scope --

["msorry. In the sane docunent?
Q No. Exhibit Nunmber 4, page nine.
A I"msorry. \Wat's your question?
Q The added scope in the second box, it says, add

scope for F and E, venues, and then also condo unit
devel opnent equity?
A Yes, | see that.
MR CAMPBELL: That's all | have.
THE COURT: Al right. M. Criswell, you may step
down. Watch your step goi ng down.
MR LITTLE Good time for a break?
THE COURT: Before we start with the next wtness,
let's take our break. Thank you. Court's in recess.
(A short break was taken.)
THE COURT: M. Canpbell, your next w tness.

MR CAMPBELL: M . Radovan.
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THE COURT: M. Radovan
(One witness sworn at this tine.)
THE COURT: Al right. M. Canpbell
ROBERT RADOVAN
called as a witness and being duly sworn did testify as
fol | ows:
DI RECT EXAM NATI ON
BY MR CAMPBELL:

Q Good afternoon, M. Radovan

A Good afternoon

Q You sat through the whole entirety of M.
Marriner's and M. Criswell's testinony during the trial,
haven't you?

A Yes, sir.

Q ["I'l try not to be repetitive. As you know,

M. Criswell said you have a | ot nore know edge about sone of
t he nunbers, is that correct?

A Certainly.

Q And was he correct when he said that you were
pretty nmuch the hands-on, day-to-day managenent of the Cal
Neva during this project?

A That's correct. Yes.

Q How often would you talk to M. Criswell and

update himon just the status of the project, things like
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t hat ?
A It depended on what was goi ng on, honestly, and

what he was doing, what | was doing. But we talked quite

often, I'd say a nunber of tines a week in general
Q | asked M. Criswell sone prelimnary questions
about the purchase of the property. | want to follow up rea

briefly with you on that, because there was a little
conf usi on.

If you |l ook at Exhibit 43 to Exhibit Nunber 5 --
schedule 4.3. Exhibit Nunber 5, schedule 4.3, it's towards
the very end of the docunent.

A Exhibit 5. Are you tal ki ng about the operating
agr eenment ?

Q Yes.

A What page?

Q It would be the schedule at the very back entitled

schedul e 4. 3.

A Uses of capital contributions?

Q Yes.

A Yes.

Q This was a docunent provided to investors to kind

of show the investors where their investnent under the
private placenment nenorandum woul d go, correct?

A. Correct.
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Q And the bridge | oan that was the Wayne d ark, |

bel i eve?
A Uh- huh.
Q The person we were tal king about. How nuch of

paynment was nade to M. Clark in total for repaynment of that?

A Intotal, I think it was the six plus about
1.3-ish, if I recall off the top of ny head, a mllion of
interest, interest and fees.

Q So about $7.3 mllion?

A Correct.

Q And from nmy understanding of M. Criswell, the
paynent to the seller of approximately 10 mllion didn't
happen, instead there was a bridge |oan, kind of an interim
bri dge | oan?

A Correct.

Q Instead of a paynent to the seller, your proceeds
fromthe $10 mllion bridge | oan nade that $10, 000 --
$10 mllion paynment to redeemthe equity interest in the Ca
Neva?

A Correct.

Q And that bridge | oan, ny understanding, was then
pai d out of the proceeds that was raised under the private
pl acenent nenor andun?

A. That and the Hall loan and -- it was all at the
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same closing. So it was the Hall closing, Ladera closing and
t he bal ance of the 18.5. It was all done on Septenber 30th.
Q So it was all deposited into one place, basically?
A Ri ght.
Q Hal | wasn't even depositing. Did they deposit

noney right fromday one?

A No.
Q Ladera di d?
A Ladera did.
Q Utimately, a certain anmount was paid to pay off
t hat bridge | oan, right?
Correct.
Q And, again, that had interest?
A Correct.
Q And do you know what was paid on that bridge | oan?
A | think it was a mllion dollars.
Q So that would bring us up to $11 million?
A On the full paynent of that bridge, yes.
Q So on itenms 1 and 2, there was $18.3 nillion,

approxi mately, that woul d have been paid out of the noney
that the private placenent nenorandumrai sed?

A Correct. And as well as the Ladera.

Q But the Ladera --

A It canme into the sanme bucket, basically.
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Q But it was specifically designated under the PPM
that this was where the investors' nobney was going to go to?
A Yes. This would be the cost of the |oan.
Q And then the actual raise under the PPM once
M. Busick cane in was $18 nillion?

18.5 at the tinme when M. Busick funded.

Q The cap was 20 on the PPM right?

A Correct.

Q And then two of that was the CR share?

A The CR Cal Neva share.

Q So only 18 new cash coul d be raised under the

private placenent nenorandun?

A Qutside of our two, that's correct.
Q So that 18 was raised once M. Busick came in at
t he end?

A Correct.

Q Qut of the 18 that was raised, you heard M.
Marriner tal k about, we tal ked about the conmi ssion that was
paid to himunder his contract --

A Correct.

Q -- to assist you in raising the capital?

A Ri ght.

Q Was that | think | identified it as approxi mately
$490, 000, sonething like that?
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A Sonet hing |ike that.

Q Was that paid out of the proceeds directly? Wen
an investor invested, would you cut a check out of your bank
account ?

A Yes. Correct.

Q So that woul d reduce the anmount actually raised
under the PPMfrom 18 mllion m nus 4957

A Just |i ke any other cost.

Q Let's just round it to say 17.5. | think M.
Marriner was 495, sonmewhere in there. So at the end of the
raise, if ny math is correct, there really was no additi onal
devel opnent capital for the project under the private
pl acenment nenorandum correct?

A Under the PPM yes. Well, but he -- at the sane
time, we were paying and cl osed, he woul d get capital in, but
it's not released until that closing date. So M. Marriner
got paid upon those things closing.

Q Sure. But once it was all closed, the net raise
after taking M. Marriner's noney out woul d have been 17 and
a half million or alittle |ess?

A Plus the six of Ladera, because he was part of
t hat .

Q But that's not part of --

A Right. | thought it you were asking ne --
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Q That's not part of the what private placenent
nmenor andun?

A Correct.

Q Was pitching to the prospective investors?

A. Correct.

Q So nmy questioning is, if you look at it fromthat

pure perspective of raising 18 mllion in cash, mnus M.

Marriner's fee, there was really no additional capital?

A Well, our 2 mllion is real capital cash that was

inthe deal. So if you want to take that fee out, it's
actual ly 19.5.

Q But that was not accounted for in these paynents
for the 18.3 mllion, right?

A As far as paynents that were earned by M.
Marri ner?

Q No. No. On what's listed in nunber 1 and 2

t hose are actual hard dollars that --

A Oh, yes.

Q | understand you contributed capital

A Qur two is init.

Q You contributed capital to the project for sone

t he predevel opnent costs?
A Which that is part of the predevel opnent cost.

mean, our 2 mllion, we invested, you know, six hard cash

of
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al ongside that paid for a | ot of those costs in the 6
mllion, especially because of the interest that was going to
that. That's what a | ot of those predevel opnent

expendi tures, the biggest part of it was not architects, it
was payi ng that.

Q Payi ng the --

A The interest paynents, because they were paid
gquarterly on the bridge.

Q So when you say that there was a total of, let's
say, 1.3 on the Wayne Hall |oan, had sone of that interest
been prepai d?

A Not prepaid, but paid quarterly.

Q So when you close that loan to repay M. Hall
back, you didn't actually wite a check for 7.3. It was six
pl us what ever the --

A Si x plus whatever the quarterly. | think it ended
up being 300 sonething, 250 or to 300 on a quarterly basis,
just off the top of ny head what | recall

Q And did you out of the proceeds fromthe PPM then
you did pay -- did you pay back CR or Criswell Radovan for
that prepaid interest or the quarterly interest paynents?

A No. Because that was equity that was in the
project. There were sone that were | oans |ike Brandyn

| verson, that's where that | oan originated fromto nake one
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of those quarterly paynments, as | recall, on that specific
one.

Q And just so we're clear on this, let's ook to
exhi bit nunber -- bear with nme. Exhibit Nunber 4. It's
towards the back after the narrative.

A What page?

Q Unfortunately, this one doesn't have -- it's not
pagi nated, but if you go to page 30 of the narrative.

A On your Exhibit 4, right?

Q Yes. And then if you continue flipping, you'l
see a budget sheet that |ooks like that.

Ckay.

Q And under the 7000 col um, 70000, | guess, it
shows a total devel opnent and financi ng cost of
7.713 mllion?

A Correct.

Q And if we | ook back, M. Criswell wal ked through
this. | think he had a couple of questions on it. But if we
| ook back to page five of that budget, we then see the total
of the devel opnent and prepaynent -- devel opnent and
fi nanci ng costs?

A Correct.

Q So those devel opnent costs under 7100, those are

all of those predevel opnment costs that you were just talking
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about ?
A On the financing costs, yes.
Q Well, there's financing costs. There's two

colums. There's 70100, which is the devel opnent expenses,
and there's 70200, which are the financing costs?

A Correct.

Q So the 70100 is the up front noney you were
tal ki ng about that you put into the project?

A Those are overall. Are you tal king about the

70100 col um?

Q It tabs up to 2 mllion as the predevel opnent
cost?

A Yes. That's not predevel opnent. |It's devel opnent
expenses.

Q But these are budgeted for opening the hotel ?

A Correct.

Q And then we go down to the next colum, the
financing, these were all the costs that we just tal ked
about ?

A Correct.

Q As far as what the | oans were going to cost you
with interest, any other fees and anything like that?

A Correct.

Q | asked M. Criswell, | believe, today about the
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preparation of the construction budget for the project. He
said he think Hal Thannisch did sonme of it?

A He did a lot of it.

Q Were you involved in putting the construction

budget together?

A | was.

Q Was Brandyn |Iverson also involved in it?

A Yes.

Q I nean, tell me about your involvenent. D d you

review t he docunents? D d you wal k through with M.
Thanni sch?

A W reviewed the docunents and | ooked over the
program ng side of things and then worked with Peter G ove,
hi s conpany, the architect. Spent tinme with pretty nuch
every single group that was different engi neers and then
Penta as well on making sure we got our costs dialedin.

Hal Thanni sch is not one of, he is the nost
respect ed design construction guy in the hotel industry, not
just inthe US., but in the world.

Q And so there had been sone due diligence putting
t hat budget together?

A. Yes, sir.

Q Can you | ook at page six of the Exhibit Nunber 47?

A. Yes.
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Q And if you |l ook at the project status, the second
bull et down, it says, the devel opnent budget is based on ful
desi gn docunents allowi ng for a high degree of certainty. So
that's the due diligence you were just talking about,

M. Thannisch, M. Gove, your review of the docunents,
Brandyn I verson's revi ew?

A Yes. Along with all the third parties that we
rely heavily on.

Q And when you say the GWP contract has been

negoti ated with Penta. Wat does GW stand for?

A Guar ant eed max price.
Q So that's a fixed fee contract, so to speak?
A Correct. It's basically, what you do, and this

really refers to an | GW contract, because what ends up
happening with 1GwW, basically, you' re pricing a product |ike
a table. You know how nuch the table is going to be, but
t hen when certai n changes happen to that table when they're
buying it out. So the contractor then takes the next step
and buys out every part of that and then that gets -- unless
we have changed sonething in the design, it becones a
guaranteed max price pretty quickly after that.

Q So what the investors were telling them we got a
set, firmcontract with Penta?

A. Correct.
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Q That's basically what you're telling thenf

A G ven the programand what the agreenent is that
they're building off, off draw ngs and specs.

Q Let's nove to Exhibit Nunber 1. This is M.
Marriner's contract. His testinony earlier in the trial was
that he was -- you were his prinme contact, he was negoti ating
this contract with you, is that correct?

A That was on the contract between with nyself and

Brandyn I verson

Q But it |ooks like he put this contract together?
A Yes.
Q | think he testified that he put a kind of --

A Yeah, he did.

Q -- a termsheet or contract and gave it to you
So this is the contract he sent to you?

A Correct.

Q And then tell ne about the scope change in what
you had hired himto do and what he ultinmately did?

A Well, we had brought himon originally to help
kind of sales and marketing director for the condom ni um si de
of things. Then we added what | would call a referral fee
type of situation with |ooking at originally with just
five -- what we were | ooking for was to have five | oca

foundi ng investors. And as we were out raising capital on

339

001495

001495

001495



961100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

t he whol e thing, and we ended up going through that five very
well and with a lot nore interest, so it went pretty quickly
and we kept going, basically.

Q So did you tell M. Marriner that instead of the
five founding nmenbers, he would be able to sell additiona
f oundi ng nenbers?

A He could refer nore, yes. And the sanme fee basis
woul d conti nue.

Q But the | anguage in the scope of the agreenent,
Marriner will manage all aspects of the sales of the five
f oundi ng nenbershi ps and 28 condom ni uns approved on the site
pl an. That was his | anguage, right?

A Correct.

Q Was it your understanding that he had pretty
much -- was acting as your broker, your agent and could
manage all that?

A Not as a broker agent on the menberships, because
t hat was being sold through the PPM So that was nore a
referral fee. | think what he had done there were nore refer
to the 28 condos, which we would have fully docunented t hat
in the future as we got to that. But that was nore of
whet her he woul d be the broker agent of record, that type of
situation. And you' d have to deal with both the California

and Nevada side, which is where he brought Steve Kegel into

340

001496

001496

001496



L6¥T00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

it for the California side, as | understand it. But on the
referral side, it was purely a referral fee for three percent
or equity.

Q When you say referral fee, he was given nore
authority than just to bring a person into the fold, right?

A No. | mean, what he was doing is that he would
regi ster sonebody and ask for -- you know, we would give him
perm ssion to send docunents, electronic docs that we had
prepared on to other people, but he registered those people

for his protection and ours. But everything was produced by

us.
Q Al'l the docunents were produced by you?
A Yes.
Q M. Marriner did in fact communicate with the

peopl e directly?

A Certainly. No question

Q And were there sone of the investors that M.
Marriner took the | ead and did nost of the communications
w th?

A You know, it differed by person. Sone were |ess
interested and really digging in than others, 1'd say that.
So sone were quicker than others, let's put it that way.

Q Were there sonme that he was the primary contact

for and you never tal ked to?
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A None that | never talked to. Wether | net with

them there were sone | had phone calls with, and they signed

up.

Q When did you first beconme aware that Stuart Yount
was interested in subscribing under the private placenent
menor andun®

A I'd say around July.

Q At that point, there was still a mllion and a
hal f dollars left under the private placenent nenorandun?

A Correct.

Q And then was it your understanding that M. Yount
was | ater provided with, and you don't have to |l ook in
detail, but was provided by M. Marriner with both Exhibits
3, 4 and 57

MR WOLF: (bjection, the question is
unintelligible. | can't hear what M. Canpbell is saying.
MR. CAMPBELL: 1'Il rephrase.
BY MR CAMPBELL:

Q The question was, did you, wthout review ng the
docunents, did you believe that M. Marriner provided
M. Yount with Exhibits 3, 4 and 5?

A The private placenment nmenorandum the offering
menor andum and the operating agreenment. | am aware that he

certainly sent the PPMand the offering menorandum |' m not
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sure if he at that point had sent the operating agreenent.
Q That's the anmended and restated operating

agreenent, Exhibit 57?

A Yeah. 1'mnot sure if he sent that at that tine
or not.

Q You don't know when and if he sent that?

A | actually don't.

Q These docunents, at |least Exhibit 3 and 4, are

dated in March of 2014, correct?
Correct.
And then Exhibit 5 is dated May of 20147

Correct.

o >» O >

M. Yount's talking to M. Marriner in July of
2015, a year later, correct?
A Correct.

THE COURT: Just a minute, M. Canpbell. Wuld
you just pull that mic a little bit closer to you so nmy court
reporter can get you.

THE WTNESS: Geat. [|'msorry.

THE COURT: Go ahead, M. Canpbell.

BY MR CAMPBELL:
Q To your know edge, were Exhibits 3, 4 and
potentially 5, not 5 Exhibits 3 or 4 ever updated or

suppl enented to M. Yount?
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A Not that |I'maware of. Not the docunents
t hensel ves, other than information that was provided to him

Q Now, in July of that same tine, 2015, had Hal
told you that the Hall -- the |loan was out of bal ance and
that an equity infusion needed to be put in?

A Not at that point. W sawit comng a little down
the line, so that's why we started | ooking to place that.

Q Did you know that in July of 2015 that the Hall
| oan was going to be out of balance in the very near future?

A Yes.

Q In your conversations with M. Yount, did you
explain to himthat there needed to be an infusion of equity
to make sure the Hall | oan was in bal ance?

A No. W did speak about the fact that we were
definitely raising capital

Q Now, in July also, did you know that the
conpl eti on schedul e of Decenber 2015 was goi ng to have to be

pushed back?

A It was probably in August that that really kind of
went there. In July, we were still |ooking at opening in
Decenber.

Q So in August, it cane to your attention it was

going to have to be pushed back?

A G ven what was happening on site with certain
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