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STATE OF NEVADA )
) Ss.
County of Washoe )

|, STEPHANI E KOETTING a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That | was present in Departnment No. 7 of the
above-entitled Court on Septenber 6, 2017, at the hour of
1:30 p.m, and took verbati mstenotype notes of the
proceedi ngs had upon the trial in the matter of GEORCGE S.
YOUNT, et al., Plaintiffs, vs. CRI SWELL RADOVAN, et al.,

Def endants, Case No. CV16-00767, and thereafter, by neans of
conput er-ai ded transcription, transcribed theminto
typewiting as herein appears;

That the foregoing transcript, consisting of pages 1
t hrough 845, both inclusive, contains a full, true and
conpl ete transcript of ny said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and pl ace.

DATED. At Reno, Nevada, this 10th day of OCctober 2017.

S/'s Stephani e Koetting
STEPHANI E KOETTI NG CCR #207
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4185

STEPHANI E KOETTI NG
CCR #207

75 COURT STREET

RENO, NEVADA

N THE SECOND JUDI Cl AL DI STRI CT COURT
N AND FOR THE COUNTY OF WASHCE

THE HONORABLE PATRI CK FLANAGAN, DI STRI CT JUDGE

:

GEORGE S. YOUNT, et al.
Plaintiffs,

VS. Case No. CV16-00767

CRI SWELL RADOVAN, et al., Departnent 7

Def endant s.

N N N N N N N N N

TRANSCRI PT OF PROCEEDI NGS
TRI AL VOLUMVE VI
Sept enber 7, 2017
9:00 a.m
Reno, Nevada

Reported by: STEPHANI E KCETTI NG CCR #207, RPR
Conput er- Al ded Transcri ption
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APPEARANCES:

For the Plaintiff:

For the Def endant:

RI CHARD G CAMPBELL, ESQ
Attorney at Law

100 W Liberty

Reno, Nevada

HOMRD & HOMRD

By: MARTIN LITTLE, ESQ
3800 Howar d Hughes Par kway
Las Vegas, Nevada

ANDREW WOLF, ESQ
Attorney at Law

264 Vil l age Bl vd.
Incline Village, Nevada
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Screen.

W t ness.

RENO, NEVADA, Septenber 7, 2017, 9:00 a. m

--000- -

MR. CAMPBELL: | have M. Tratner on the video

THE COURT: Al right. M. Tratner
MR CAMPBELL: Good nor ni ng.

THE COURT: Just a mnute, we have to swear in the

(One witness sworn at this tine.)

KENNETH TRATNER

called as a witness and being duly sworn did testify as

foll ows:

DI RECT EXAM NATI ON

BY MR CAMPBELL:

namne.

O >» O > O

Mor ni ng, M. Tratner

Good nor ni ng.

Can you hear ne okay?

| can.

You're M. Yount's accountant, correct?

THE COURT: Can we get his nane and spell the |ast

BY MR CAMPBELL:

Q

Coul d you state your nane for the record and spel

848
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your | ast nane?
A Kenneth Tratner, T-r-a-t-n-e-r.
THE COURT: Thank you.

BY MR CAMPBELL:

Q You're M. Yount's accountant?

A That's correct.

Q And how | ong have you been his accountant?

A For over 25 years.

Q In July or August of 2015, did M. Yount contact

you about an investnment he was contenpl ating?

A Yes, he did.

Q And what investnent did he say he was | ooking at?

A A project that related to the Cal Neva Hotel.

Q And did he ask you to do sone investigation on
that project?

A Yes.

Q What did he ask you to do?

A He forwarded sonme of the offering docunentation
and asked that | take a look at it for overal
r easonabl eness.

Q When you say overall reasonabl eness, what were you
under standi ng that to be?

A Looking at the financial reports that were in the

docunentation for the investnent opportunity and whether the
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nunbers nmade sense.

Q And the nunbers, are you tal king about budget
nunbers or revenue nunbers?

A It was a conbination of the project costs and
profit and | oss forecast for a period of tine.

Q And was specifically M. Yount asking for sone
conclusion as to sone aspect of the project?

A It was an overall sort of a, do the nunbers make
sense froman investnent opportunity perspective.

Q I nvest nent opportunity, neaning return on
i nvest nent ?

A Yes.

Q Were you provided with -- strike that. At sone
point, did you have either a tel ephone conversation or an
e-mai | exchange wwth a M. Robert Radovan?

A | believe | spoke to him

Q And did M. Radovan or one of his enpl oyees or
associ ates send you certain docunents?

A They did. They sent sone updated financial
proj ections on the project.

Q And when you say, updated financial projections
what did that entail?

A It was basically a profit and loss for a ten-year

time horizon.
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Q When you say profit and | oss, that neans the
revenue streamversus the expenses and what profit mght be
shown at the end of that ten-year period?

A That's correct. That's correct.

Q Were you ever asked to specifically | ook at budget
issues as related to cost overruns, timng of construction
t hose tinme of issues?

A No.

Q Do you renenber any e-mail exchanges with
M . Radovan?

A There was -- well, I"'mnot sure if it was direct
with M. Radovan. Actually, | think he sent me an e-nai
acknow edgi ng that he was going to send sone additional
financial information to us.

Q Did you ever have a tel ephone call with
M. Radovan?

A | believe I did, yes.

Q And do you renenber what was di scussed in that
call?

A Not all the details, but we were asking about the
status of the project froma forecasting perspective.

Q And what do you nean by forecasting perspective?

A The nunbers in the original docunentation that we

reviewed were from2014. So we inquired about whether there
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was current information avail abl e.

Q Again, related to the pro formas on the revenue
and i ncone?

A That's correct.

Q Did M. Radovan nention to you anything about the
current status of the project and the anount of change orders
on the project?

A No, he did not.

Q Did M. Radovan nention anything to you about
potential delays in the opening date of the project?

A No, he did not.

Q If M. Radovan had nentioned those issues to you,

what woul d you have done?

A I woul d have discussed themw th Stuart Yount.
Q Do you renenber any such di scussion?
A No.

MR. CAWPBELL: That's all | have, your Honor.

Thank you, M. Tratner.
THE COURT: M. Little.
MR. LITTLE  Thank you, your Honor.
CROSS EXAM NATI ON
BY MR LITTLE
Q Good nor ni ng.

A Good nor ni ng.
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Q My nanme is Marty Little and | represent the
Criswell Radovan entities in this lawsuit. Just a couple of
gui ck questions for you. | assume you don't have any of the
exhibits in front of you?

A | have some information.

Q Do you have the information -- do you have your
file, in other words, the communications that went back and
forth between you and M. Yount or you and the Criswell
Radovan side with respect to this investnent?

A | have some of them

Q kay. So I'll represent to you that tria

Exhibit 19 is a July 26th, 2015 e-mail to you from M. Yount.

Do you have that e-mail accessi bl e?

A July 26t h?

Q Yes, sir.

A Let ne take a look. | don't believe | have that
one in front of ne.

Q "Il represent to you that M. Yount indicated he
provi ded you sone information about the project, said his
i nvestnment would be $1 million of a 60 plus mllion dollar
project for which he would have a three and a half percent
ownership. |Is that ringing sone bells?

A Yes.

Q And then he also indicates that he's attaching the
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of fering for your review, which you talk about the those are
the private placenent docunents that you reviewed on his
behal f, right?

A That's correct.

Q And he also indicates in this e-mail that he's
attaching notes that he's taken fromconversations. Sir, we
know fromtestinony in this case that those notes are trial
Exhibit 21 and those are notes that he took as a result of
conversations he had with M. Radovan and others. Do you
recall receiving those notes?

A Yes. | have those in front of ne.

Q And, sir, those notes provided updated
information. In other words, it fast forwarded from where
the pro formas and budgets were back in the 2014 docunents
and tal ked about cost overruns and financial -- or financing
needs that they were seeking, correct?

A There was coment regardi ng sone refinancing.

Q In other words, in the notes, he tells you that

the project is slightly over $60 mllion, right?

A I"'mnot sure if it says that, no.
Q It's at the top of his notes
A kay. Yes. Project cost sonmething slightly over
$60 million.
Q So you have that docunent?
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A Yes.

Q And you consi dered the additional information that
he was presenting to you in your analysis, correct?

A My anal ysis was conprised primarily of |ooking at
the pro forma docunentation that was in the offering.

Q OCkay. But you had that information avail able for
you to review and ask questions, correct?

A Yes.

Q Now, sir, another docunent that was produced in
this case is an August 10th e-mail froma gentl eman naned
Pete Dordick at Criswell Radovan to yourself and M. Yount
and he's basically indicating that Robert had asked himto
forward sonme pro forma docunents to you. And | think that's
what you tal ked about you received, right?

A That's correct.

Q At the bottomof the e-mail, he says, please |et
nme know i f you have any questions. Sir, you would agree with
me at no point intime did you go back to M. Dordi ck,
Robert Radovan or anyone at Criswell Radovan to ask for nore
i nformation, correct?

A | don't believe we did, no.

MR. LITTLE That's all | have.
THE COURT: Thank you, M. Little. M. WIf.

MR. WOLF: Yes, thank you, your Honor.
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CROSS EXAM NATI ON
BY VR WOLF
Q M. Tratner, my nane is Andy Wl f. | represent
David Marriner and Marriner LLCin this action, a couple of
gui ck questions. Going to the sane e-mail, July 25th, 2016,
do you recall receiving a copy of a Cal Neva Lodge progress
report dated July 2015 in conjunction with your due

dili gence?

A | amnot sure. It doesn't sound famliar, but I'm
not positive. |'d have to | ook through what we have.
Q If there's an e-mail fromM. Yount to you listing

various attachments, is it fair for all of us to conclude
t hat you received those attachnents?
A Yes.
Q In the course of your due diligence, did
M. Radovan and his staff answer all of your questions?
A Yes.
Q Was there any information not provided that you

had requested from M. Radovan or any of his staff?

A No.
MR WOLF: That's all | have. Thank you,
M. Tratner.

THE COURT: Thank you. M. Canpbell.

MR CAMPBELL: No redirect.
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THE COURT: Thank you, M. Tratner
MR. LITTLE Thank you, sir.
THE WTNESS: Ckay. Thank you
THE COURT: Can we bring in M. Chaney?
M. Chaney, you renain under oath. M. Canpbell, your
W t ness.
BY MR CAMPBELL:
Q M. Chaney, when we left off last night, we were
tal ki ng about the Mdsaic loan. | wanted to followup with a

coupl e nore questions on that. Can you | ook at Exhibit

Nunmber 1227

A Certainly. Okay. | have the exhibit in front of
ne.

Q It's an e-mail fromM. Jameson to M. Yount. In
the e-mail, M. Jam eson says, yes, it's approved. They may

not be pleased about it, but they authorized such
di scussions. Wat nakes it inperative is what we have heard
from Mosai ¢ about their opinion of CR  This neeting is
critical for our benefit, and, frankly, for CR s benefit as
wel | as they want us to consider such an expensive | oan.

A coupl e statenents | want to ask you about as to
your know edge. It says, what we have heard from Msaic
about their opinion of CR Had you heard somet hing from

Mbsai ¢ about their opinions of CR?
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A Vell, when we nmet with Mdsaic in Sacramento we,
EC, Mosaic was, first of all, upset that they hadn't heard
from Robert Radovan in three nonths. And then they heard the
proj ect was over budget and delayed. So they were concerned
that the devel oper really knew what they were doing and they
had bi g concerns.
Q And when it says the opinion of CR do you know
what M. Jameson is referring to?
A Opi ni on?
MR LITTLE: Objection, your Honor, foundation
THE COURT:  Sust ai ned.

BY MR CAMPBELL:

Q Did Mosai c express to you sone opi nion of CR?
A Sone opinion --
MR LITTLE: [I'mgoing to object. [It's inproper
opi ni on evidence. |It's hearsay.

THE COURT: Overrul ed.
THE W TNESS: So opinion, you mean an opi nion that
CR --
BY MR CAMPBELL:
Q That M. Jam eson's e-mail says, what makes it
i nperative is what we have heard from Mosai ¢ about their
opi nion of CR Had you heard anything from Mosai c?

A Yes. | did hear sonething from Mdsai ¢ about their
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opi ni on of CR

Q Was it good or bad?

A It was not good.

Q And then later on, it says -- M. Jam eson says
this neeting is critical for our benefit, and, frankly, for
CR s benefit as well if they want us to consider such an
expensive loan. Do you know what M. Jam eson is talking
about an expensive |loan as related to Mosaic?

MR. LITTLE  Sane objection, foundation

THE COURT: Wy don't you ask himif he knows
about the Msaic | oan.
BY MR CAMPBELL:

Q What did you know about the Msaic | oan, as far as
it's expensiveness.

A Vell, it was an extrenely high interest rate with
extrenely high fees, and, frankly, it didn't appear to be
enough noney to even finish the project.

Q Your understandi ng of the -- what was your
under st andi ng of the anpunt that they were going to | oan?

A I thought it was 19 mllion, if ny menory serves

me correct.

Q Was it sonmehow conditi oned?
A It was conditioned upon an appraisal of the
property.
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Q So after this time frame, the Mysaic neeting and
then the e-nmails we | ooked at yesterday about Msaic sending
the e-mail to M. Radovan, did CR, M. Radovan or any of the
investors circle back around and talk to Mdsaic?

A No. The only tine | talked to Mdsaic was in that
nmeeting. | didn't talk to themafter that.

Q Dd M. Criswell or M. Radovan update the
i nvestor group about any follow up conversations with Msaic?

A No. | think they kind of let it die and | ooked at
ot her options, mainly because they wanted to stay in control
of the project. And | think the only way Mbsaic woul d do the
loan is if they had sonmeone that was managing it that knew
what they were doing.

Q Did Misaic ultimately cease, you know, term nate
all further discussions?

A As far as | know, because | didn't hear really
about it after that.

Q Did you receive a letter through the course of
your dealings with M. Radovan that was sent from Msaic to
M. Radovan about term nating the | oan going forward?

A Yes.

MR CAMPBELL: Your Honor, | have a new exhibit.
| believe it's an inpeachnment exhibit. It goes directly to

the heart of the evidence that we've heard today from
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M. Radovan as to the -- as to what happened with the Msaic
| oan. M. Chaney provided it to nme. | did not get it in
di scovery. It was not provided in the CR discovery. But |
think it goes to the heart of the matter and it shoul d be
adm tted as an i npeachnent wi tness.

THE COURT: Show it to counsel. You can provide
it to the clerk.

THE CLERK: Exhibit 77 marked for identification.

THE COURT: M. Little.

MR LITTLE M response is the door is going to
swi ng both ways on that. The rules of evidence are clear
that you can bring in inpeachnent evidence if it's truly to
i npeach a witness. | guess |I'd ask your Honor, you can
separate the wheat fromthe chaff, we know that. |'m not
going to object to this, but by the sane token when | have
i npeachnent evidence, |I'll going to be relying on the sane
argunent .

THE COURT: M. WIf, anything to add?

MR WOLF: | have no further comment on it.

THE COURT: All right. Thank you. 77 is
adm tted.

MR CAWMPBELL: May | approach, your Honor?

THE COURT: You may.

BY MR CAMPBELL:
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Q M. Chaney, |'ve handed you what has now been
mar ked as Exhibit Nunber 77. 1s this the letter that you
said you just answered to my previous questions about the
Mbsaic letter to M. Radovan?

A That's correct.

Q Okay. As a nenber of the executive conmttee,
were you involved with the refinancing or new financing for
the project inthis let's call it Decenber through March of
2016 tine frame?

A Vell, | think everyone on the executive conmttee
wi shed they were nore invol ved, because everythi ng was kept
very close to the vest of Radovan and Criswell.

MR LITTLE: Your Honor, | would object and just
ask that he tal k about hinself and not what other executive
comm ttee nmenbers may or nmay not be thinking.

THE COURT: Fair enough. Just narrow t he
guestion, M. Canpbell.

BY MR CAMPBELL:
Q You did have sone know edge of what was goi ng on

as far as new noney comng into the project?

A Yes.

Q And you personal | y?

A Yes.

Q Personal ly, did you ever see M. Yount try to
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sabot age the Msaic | oan?

A Absol utely not.

Q Did you ever see M. Yount ever try to sabotage
any ot her |l enders comng into the project?

A Way woul d he do that?

Q So the answer is no?

A No.

Q Let's backup to the Decenber 2015 tine frane after
t he Decenber 12th party. | think yesterday you said there
was sone concern?

A Uh- huh.

Q Anmong the other investors that you were privy to
and heard certain conversations, is that correct?

A Yes.

Q There are a lot of e-mails in the record back and
forth, I"'mnot going to go through themw th you, but do you
remenber e-mails going back and forth anmong the vari ous

i nvestors tal king about different options?

A Yes.

Q And what were those options to your understandi ng?
A Options for the project going forward?

Q Yes.

A Yeah. The options were for us to sell the project

isS one option, try to recoup our nonies the investors have

863

002019

002019

002019



020200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

put in. Two is to find another devel oper to cone in and take
the place of Criswell Radovan so that the project could be
brought to fruition and we coul d rai se noney.

Q And sone of the e-mails that you may see on cross
exam nation tal k about strategies of divide and conquer, or
good cop, bad cop. Do you renenber any of those di scussions?

A | do.

Q What was that about?

A Well, Robert and Bill were very defensive about
their performance and they obviously wouldn't do what's best
for the project. So we were trying to figure out a way to
get themto do what's best for the project versus what's best
for their own pocketbook

Q Did they view you as adversaries to thenf

MR LITTLE: Qbjection, calls for specul ation
THE COURT: Sust ai ned.
BY MR CAMPBELL:

Q Did they ever tell you that they were your
adversari es?

A They never specifically told ne that they were an
adversary, but | would say they could definitely feel the
heat from ne hol di ng t hem accountabl e for what they needed to
do for the project.

Q In the course of those conversations, did the I MC
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group or yourself ever ask M. Radovan and M. Criswell to
di sgorge their equity in the project?

A Their equity? Well, they had two pieces of
equity. They supposedly had invested $2 nmillion, which
guestioned, and | never got detail of, into the preferred

$20 million preferred equity piece. Then there was a

20 percent conmon piece that was to participate in any equity

in the project when it was sold down the |line after everyone
el se was paid out.

And one of the options was if they would step
aside and all ow a credi bl e manager and devel oper to cone in,
we wanted themto give that up and give it to soneone el se,
because they were unable to perform

Q The 20 percent is a back end?

A That's correct.

Q And just to make clear, was that in the operating
agr eenent ?

A That was in the operating agreenent, yes.

Q So that 20 percent was only paid after the

other -- after the other equity investors were paid?
A That's correct.
Q Let's go to Exhibit 137
A Ckay.
Q And can you explain to the Court the purpose of
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this letter that you sent to M. Radovan and M. Criswell?

A Sure. Well, in Novenber, | had sent them a breach
| etter and everything el se we had tal ked about today about
what was goi ng on in Novenber and Decenber. And then |I had
sent thema notice to inspect the books and records per the
operati ng agreenent on Decenber 30t h.

And we hired an outside forensic accounting firm
to take a | ook at the books, because we couldn't get
financial information, we couldn't substantiate where the
noney had gone, what noney they had taken out inproperly.

So we engaged that firmper that notice on the
30th and this was a letter and kind of followup of the
sequence of those letters. Basically, telling the findings
of that forensic accounting firmand then all of the
conti nued breaches that were continuing by them as nanager of
the LLC

Q Let's backup a little bit. You said sonetinme in
Decenber, you sent thema |etter asking for what?

A For the books and records per -- inspection of the
books and records.

Q Was that allowed to your group under the operating
agr eenment ?

A Yes, it is.

Q Had you been provi ded access to those books and
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records before?
A No. We were not getting any financial infornmation
of substance fromthem So we felt there was some i nproper

t hings going on. W needed to | ook at the books and records.

Q This exhibit references an attachnent, is that
correct?
A That's correct.

MR. CAMPBELL: Your Honor, | have anot her new
exhibit. Again, this is a docunent that was produced by
M. Yount. It was not attached to this exhibit. | think for
a full record, if M. Chaney can authenticate that this was
the exhibit that was attached to this.

THE COURT: Just provide it to M. Little and

M. Wl f.

MR. CAMPBELL: For the record, for foundation
your Honor, M. Criswell -- M. Radovan, | believe, testified
as to a particular audit that exonerated him | wanted to

foll ow up, because | believe this is cogent to rebut or
i npeach that testinony.

THE COURT: Al right. M. Little.

MR LITTLE  Your Honor, first of all, it's
hearsay. W' ve had no opportunity to depose Darcy Casey.
More inportantly, this letter is March 9th. It's two days

before the breach letter that we're tal king about in
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March 11th where they're asking Criswell Radovan to produce
records.

MR. CAWMPBELL: Well, your Honor, this docunent, if
you | ook at the Bates nunber, the docunent, the exhibit that
was actually put into the binder of the defendants
specifically refers to, please find attached to this letter a
report of findings fromDarcy Casey nmanager of the Casey
Nel son.

If you look at the Bates on this letter and in
this follow on report, they follow right on behind. So this
obvi ously was produced as one docunent to the defendants.
don't know why they didn't attach it when it would have been
a conplete record. But | think it's inmportant now to have a
conplete record and | think M. Chaney can authenticate it as
t he docunent that was attached to this e-mail

MR. LITTLE CQutside of authentication, your
Honor, it's hearsay. And nore inportantly, it's not
relevant. This is not a m snmanagenent case. This is a case
about what M. Yount knew or didn't know when he invest ed.

THE COURT: Al right. [I'Il admt it.

MR. WOLF: | have an objection or at |least a
request that the Court limt. There's been no disclosure of
expert witnesses. This is potentially an expert w tness

report that is now being brought into the matter through M.
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Chaney as a witness and it should not be considered as an
opinion as to anything stated init. It mght be adm ssible
for its affect on parties to these transactions, but not for
t he substance of what's in the report.

THE COURT: Under st ood.

MR LITTLE  Again, it precedes the breach letter
that M. Chaney says he sent on March 11th sayi ng presumably
because of this letter that they needed nore information

THE COURT: Al right.

MR CAMPBELL: Cbviously, it preceded it. If it
was attached to it, it had to precede it in tine. It
woul dn't have existed. Your Honor, | just want to use it for
i npeachnent pur poses, because there was direct testinony from
M. Radovan about an audit that sonehow exoner at ed.

THE COURT: Al right. M. Cderk, next in order

THE CLERK: Exhibit nunber 78 marked for
i dentification.

THE COURT: That will be admtted.

THE CLERK: Thank you.

BY MR CAMPBELL:

Q M. Chaney, you've seen Exhibit Nunber 78 now. Is
that in fact the report of findings fromDarcy Casey that you
attached to the letter to M. Radovan?

A. It is.
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Q And in your letter to M. Radovan, Exhibit Number
137, you say at the bottomof the first full paragraph, it
says, the results of this investigation deternm ne that the
accounting records were not reconciled to supporting
docunentation on a routine basis and accounting requests by
Casey Nel son were not supplied. |Is that correct?

A That's correct.

MR, LITTLE  Continui ng objection on hearsay and
t he sanme objections | raised.

MR. WOLF: Likewi se with respect to the use of an
expert opinion by asking himif it's correct and adopting the
opinions stated in this. | think that's inproper

MR CAMPBELL: | didn't ask himif that's correct.
| asked himif that's where he got the | anguage.

THE COURT: Al right. The objection is
over rul ed.

BY MR CAMPBELL:

Q And, M. Chaney, if you go to the second page of
exhibit, this letter, Exhibit 137, do you see the bull et
poi nts and check points in the second and third page?

A | do.

Q And what were you attenpting to convey here?

A | was conveying that, one, the books and records

were not kept accurately and not reconciled. And that we had

870

002026

002026

002026



£20200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

not received information fromthemto even do a full -- to
really even see the full picture.
Q Was this the same issue that you testified to

yesterday in the October 2015 tine frane?

A Yes.

Q So this problemwas, at least in your mnd, was
started in Cctober and still hadn't been resol ved by March?

A It really started back in April. In February, in

the first nmeetings, executive conmttee neetings in 2015,
April of -- and February of 2015 when we weren't getting
financial information.

Q You weren't in court, but M. Radovan has
testified that there were allegations of inpropriety from
sone of the investors. D d you hear about those allegations
of inpropriety?
| mpropriety?

Fi nanci al ?
By t he managers?
Yes.

Yes. Absol utely.

O >» O > O

And M. Radovan testified that there was some ki nd
of an audit that was done and cl eared them of any
i mpropriety. Do you know of any such audit?

A The only audit | knowis the one that we conducted
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with a third party that found that the records were in a
nMess.

Q You never seen an additional audit performed by
Criswel |l Radovan that sonehow | ooked through all the books
and records and nmade sone concl usi ons?

A No.

Q I"d like you to flip back now to Exhi bit Number
64.

A 64. Ckay.

Q Flip to what would be the very | ast page of the

docunent and it's entitled, resolution of nenbers of Cal Neva

Lodge LLC?
A Ckay.
Q In this docunent, it says that a special neeting

of the nenbers held on January 27th, 2016, the undersigned
nmenbers hol ding at | east 67 percent of the percentage
i nterest approve the following resolution and it goes to the
resolution. Was there any special neeting of the nenbers of
the Cal Neva Lodge on January 27th, 2016 to approve sonme type
of a resolution?

A There was a -- | believe on January 27th, an
update neeting at the Hyatt, which was a very heated neeting.
Peopl e were very upset and there was no resolution and |'ve

never seen this before.
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Q Was there a discussion at the neeting regarding
some kind of a resolution approving a sale of a CR share to
M. Yount?

A Absol utely not.

Q D d you understand the operating agreenent

requi renent about nenbers transferring their shares?

A Yes.
Q What was your understandi ng of that agreenent?
A Wl l, you' d have to have the other nenbers'

approval to transfer your shares or sell your shares to

soneone el se.

Q Were the other nenbers ever asked to render
such -- or make such an approval ?
A No. Not that | -- the executive commttee -- it

was never presented to the executive commttee and to ny
know edge never presented to any body el se.

Q Wul d the | MC have voted to approve such a
resolution to transfer the CR share to M. Yount?

A Absol utely not. | mean, it was inportant to us
t hat the person managi ng our noney had skin in the gane.

Q But woul d the other nenbers have approved such a
resol uti on?

A Absol utely not.

MR LITTLE  Objection, your Honor, foundation
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THE COURT: That is specul ation.
MR. CAVPBELL: M. Radovan gave an opinion, |
bel i eve, that the other nenbers woul d have approved it.
THE COURT: The objection is sustained.
MR. CAVPBELL: Ckay.
BY MR CAMPBELL:
Q Could you flip to Exhibit Nunmber 51, M. Chaney.
A Ckay.
THE COURT: 517?
BY MR CAMPBELL:

Q 51, your Honor. Thank you. M. Chaney, this is
an e-mail fromM. Criswell to M. Yount. You're not onit,
but I wanted to ask you about sone | anguage in there. It
says in the last full paragraph, second, if we are unable to
find a buyer for your share before we are rei nbursed for the
noney we have | oaned to the project, alnost $1 million, which
shoul d be reinbursed fromthe avail able funds for the new
project capitalization. Had the Criswell Radovan group ever
told you that they had | oaned the project $1 mllion?

A No. That woul d be a huge surprise

Q Was there anything in the offering agreenent that
woul d have required sone kind of disclosure of that?

A I think disclosure and approval

Q Let's go to Exhibit Nunmber 134.
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A Ckay.

Q This is an e-mail from M. Jam eson to himand
t hen some of the other nenbers of the executive conmttee, it
| ooks Iike M. Criswell and M. Radovan. Do you see this?

A | do.

Q And this pertains to sone kind of a financing.
What was your understanding of both this letter and in the
attach second page of the confidential not for distribution?

A I"'msorry. Can you ask the question again?

Q Just generally, what was your understanding as to
what this was about?

A This was about -- this was, you know, the end of
February of 2016 and we were trying to figure out howto
either sell the project or refinance it or do whatever to
save our noney.

Q So what is the GBC buyout that is referenced in
her e?

A GBCl was a party that came forward through Robert
Radovan that cl ainmed they wanted to pay a |arge sumfor the
pr oj ect.

Q And then on the second page of this docunent, it
says (BCl, Today Criswell Radovan signed a PSA for
100 percent of the project that requires a $5 mllion paynent

no later than next Thursday. And it goes on to tal k about
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some of the details of that. Wat was your understandi ng as
to what Criswell Radovan had signed as far as a GBCl buyout?

A My understanding was, | wasn't sure if they
actually signed it or not, but we were signing a purchase
sal e agreenment with GBCl to buy the project, and it was only
binding if they actually put $5 mllion down, which never
happened.

Q What happened with that project? |Is that the
answer ?

A The noney never showed up.

Q Did the | MC sonehow try to sabotage this buyout?

A Not at all. It would have been a good deal if it
woul d have happened.

Q Were there other financing options after this GBCl
t hat were di scussed anongst the group?

A Yes.

Q Do you renenber any of those?

A One was Col onbi a Pacific, which is another |ender
out of the Pacific Northwest. | renenber they were given, |
t hi nk, $150,000 to try to get a deal done, and then they
ended up backi ng out of the deal.

Q What happened? Wy did they back out of that
deal, if you know?

A I think they backed out because they didn't have
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confidence in Criswell Radovan to do the project and | think
t hey backed out because the financials were just such a
disarray that | don't think they could get their hands around
it.

Q And were there any other deals, so to speak,
brought to the table after this one?

A | recall another one with a firmcalled Langham
who were going to buy out the project as well. And then at
some point we hired a broker to market the project and so
there were a series of others that had | ooked at the project.
So there were probably ten people.

But in all cases, Criswell Radovan wanted to stay
involved and it really scared away anybody who wanted to buy
it or finance it.

Q What happened with the Langham deal ?

A | think it fell apart because of |ack of
confidence that the deal was going to get done and that there
wasn't skeletons in the closet with the project.

Q M. Radovan in his testinony al so upon questi oni ng
fromhis attorneys asked if he thought you had sonme kind of
grudge or prejudice against him Do you?

A Vll, I"mnot happy with himat themat all
We've lost $6 nmillion because of them They represented that

they were experts in hospitality and building hotels. Turned
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out nost of their representations were false. | think they
commtted fraud. | lost ny noney, not only on this deal, but
also in the winery. It was a conplete disaster.

Q Let's tal k about the w nery, because M. Radovan
gave his version of what happened in his direct testinony.
Can you tell the Court what happened from your perspective
fromthe w nery deal ?

A Absolutely. [It's kind of another rerun of the Cal
Neva story in a way. It was QL of 2015, Robert canme to ne
and said that he had found a wnery in Napa, that he didn't
have any noney, but he was an expert in the w ne business and
managi ng hospitality. If | would put up $2 nillion, he would
do the day-to-day managenent of the wi nery and we woul d
comanage the project, as far as nmanagers of the LLC

And any noney needed after that, because he
presented a budget to ne of how nuch noney this thing was
going to nake, it was going to be wildly successful. | said,
you have to put in every penny after $2 mllion, because
you're managing it. You're representing this is going to
work. He said, I've got financing lined up. W're going to
buy it for $9.6 million. | put in 2 mllion, but | first put
down a deposit of $500,000 under representations we had a
| oan with Commercia Bank. After | put the noney into escrow,

turned out there wasn't a loan with Commerci a Bank and | was
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going to lose ny half a mllion dollars

So we went to an outside party and got a hard
noney | oan for $7 mllion, bought the property at just
unbel i evabl e interest rates and then worked for the next
ei ght nonths to get it refinanced with Rabobank. Rabobank
cane in and only financed 6 mllion instead of the full
seven. So now we |left the hard noney | ender still ow ng them
$1 mllion.

Meanwhi l e, in the eight nonths, Robert was

supposed to be managing the winery and the wi nery nmakes w ne

for other people as well. So we have about 30 or 40
custoners that we have to bill on a nonthly basis. He didn't
bill those custonmers at all. So we ended up not collecting
any noney.

By the tinme we were going to close this loan with

Rabobank, | get a call fromtheir office saying, first of
all, we need $225,000 in the bank account. W don't have it.
| know we said we would put in all the noney afterwards, but
we don't have it. So they said we need to put 225 in and
we'll give it back to you right after we cl ose the Rabobank
loan. So | put 225 --

Q I want to interrupt. You when you say we have to
put in 225, M. Radovan was telling you --

A Tel ling ne.
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Q -- that Rabobank wanted 2257

A They wanted $225,000 in the bank account. | put
$225, 000 in the bank account. W closed the Rabo I oan, stil
owi ng the hard noney a mllion bucks. Wen | asked for ny
noney back, they said, oh, sorry, we paid ourselves back the
noney we |lent the project, so we can't pay you that 225.

At this point, | started getting pretty upset. |
went to the office, demanded the books and records, found out
they hadn't billed any custoners, found out both of our |oans
were in default. And that if | didn't put in another
$234, 000, that we were going to be forecl osed on.

So | put in another $234,000. And said, Robert,
|"mtaking over. This is -- you' re m smanaging this, just
i ke you're m smanagi ng the Cal Neva.

So then it cane to the end of the year, he said he
needed anot her $25,000. So | said, if | put this $25,000, we
have to sign a new operating agreenent where all the noney I
put in is going to give ne additional ownership in this
asset. So he said, that's fine. | gave himthe noney. W
si gned a new operating agreenent.

And then after the fact, when | showed hi mthat

was actually going to exercise ny ability to take a piece of

the ownership away fromhim He said, well, | don't -- |
didn't read that docunent. | didn't know what it said. So
880
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then | had to put in another probably half mllion dollars in
this winery. So we got into a dispute and we settled it and
| bought hi mout.

Q You tal ked about a docunment you provided him D d
you try to hide anything in that docunent? What was the
pur pose of this new operating agreenent that you sent to hin?

A The purpose was | wasn't going to continue to put
noney into this asset and have himtake the noney out, steal
t he noney, or m smanage the noney. | wasn't supposed to put
in a penny nore than $2 million and | was already up to
$2.7 mllion. He was taking noney out w thout nmy know edge.

So | needed to have a new operating agreenent
sayi ng that you can keep your ownership, but if you don't put
in the noney al ongside of nme, then you're going to | ose sone
of your ownershi p.

Q Did he sign that operating agreenent?

A He did signit.

Q Did you coerce himinto signing it inmediately,
not giving himtinme to review it?

A No, not at all. | sent himthe docunent, cane by
the office, he signed it, | gave himanother check to pay
bills, and we noved on.

MR CAWMPBELL: That's all | have, M. Chaney.

Thank you very mnuch.
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THE COURT: Thank you, M. Canpbell. M. Little.
MR. LITTLE  Thank you, your Honor.
CROSS EXAM NATI ON
BY MR LITTLE

Q Good norni ng, M. Chaney.

A Good nor ni ng.

Q You and | have not net and | have not had an
opportunity to depose you, is that correct?

A That's correct.

Q Sir, would you agree you need to be conpletely
honest and truthful whenever you're involved in a | egal case
such as the one you're involved in now?

A O course.

Q In fact, you took an oath yesterday to tell the
truth, correct?

A | did.

Q And you understand that oath carries with it
penal ti es of perjury?

A | do.

Q You agree with ne, sir, that obligation to be
truthful to the Court would hold true whether you're a
witness in a case like this, or whether you're a party in a
| awsuit yoursel f?

A. O course.
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Q Wul d you ever lie, stretch the truth, or do
anyt hing to underm ne or subvert the search for the truth in
a |l egal case or proceeding if you thought it would advance
your cause?

A No.

Q Sir, you're the founder and CEO of a conpany
cal | ed Tel econnex, correct?

A Yes.

Q Your conpany was sued in federal court in
Washi ngton in 2012 by a conpany called Strai ght Shot,
correct?

A That's correct.

Q And Strai ght Shot was one of your conpetitors, was

it not?
A Yes. It was a conpetitor.
Q And you were personally naned in that lawsuit in

addition to the company in which you were founder and CEQ

correct?
A | was.
Q And you and your conpany were sued for anong ot her

things interfering with Straight Shot's contracts with its
custoners, correct?
A That is correct.

Q And, sir, isn't it true that a federal judge in
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t hat case sanctioned your conpany over $330,000 for bad faith

spol i ati on of evidence, for intentional destruction of
evi dence, and intentional failure to produce evi dence?
A I don't believe they sanctioned the conpany, no.

MR. LITTLE  Your Honor, may | approach the

Wi t ness?
THE COURT: You may. Just nake sure you show it

to M. Canpbell
THE CLERK: Do you want this marked?

MR. LITTLE  Yes, please.

THE CLERK: Exhibit 214 marked for identification

You want this whole docunent marked as one?

MR. LITTLE  Separate exhibits

THE CLERK: Exhibit 214 marked for identification
and Exhibit 215 marked for identification

THE COURT: M. Canpbell, any objections?

MR CAMPBELL: | haven't |ooked at it. It |ooks
like an official docunent. The Court can take judicial
notice of it, so | have no objection

THE COURT: Exhibits 214 and 215 are adm tted.

BY MR LITTLE:

Q Have you seen this docunent before as CEO of the
conpany?
A I"msure | have. | don't recall it, no.
884
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Q And you renenber that there was a | egal proceedi ng
where the Court was consi dering whether one of your enpl oyees
and your conpany had intentionally destroyed evi dence and
intentionally failed to produce evidence in that case,
correct?

A | do.

Q Can you turn to page 11 of the spoliation findings
of fact and concl usions of |aw?

A Wiere is that? Wich docunent is that?

Q The one that is called spoliation findings of fact
and concl usi ons of |aw

A Al right.

Q I"'mgoing to read paragraphs 25 to 27. First of
all, you'll agree that Sonmers was your enployee, right?

A He was our enployee. W hired himand he worked
out of his hone in Seattle.

Q Ckay.

A At the tine, | don't know if he was.

Q Wel |, paragraph 25 says, the Court finds that
Sommers knew that he was in possession of the | aptop and
deliberately and in bad faith made substantial alterations
and deletions to the laptop in violation of the February 13,
2009 and February 18th, 2009 tenporary restraining orders.

Did | read that correctly?
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A Yes.

Q Par agraph 26, the Court concl udes that Sommers
failed to tinely deliver the Strai ght Shot |aptop and
intentionally violated the anended second TRO Did | read
that correctly?

A Yes.

Q Par agraph 27, the Court finds that at all tines
mat eri al between February 6th, 2009 and March 25, 2009,
Sommers was an enpl oyee of Tel econnex and was engaged in the
performance of duties required of himby Tel econnex. The
Court finds that the use of the Straight Shot |aptop and the
del etion of files was conducted in furtherance of the
busi ness of Tel econnex. Did | read that correctly?

A Yeah, you read it.

Q Over on page -- paragraph 31, sir. Let's read
paragraph 31 into the record. At all tinmes Sommers used a
| aptop and deleted files between February 6th, 2009 and
March 5, 2009, Sommers was an enpl oyee of Tel econnex and was
acting within the scope of his enploynent. Accordingly,
Straight Shot is entitled to sanctions under the doctrine of
respondeat superior agai nst Tel econnex and its successor | XC
Hol di ngs or Sommers destruction of evidence on the Straight
Shot owned | aptop conmputer and his failure to produce

responsi ve docunents. Did | read that correctly?
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A | believe so.

Q Let's go over to the second docunent, the order.
Let's go over to page five of that order, and I want to read
lines 14 through page six, line two. The Court indicates,
during the course of trial, the parties stipulated that
various e-mails, which were recovered fromthe despoil ed
| apt op that had been issued to and ultimately returned by
Sonmers were not produced in discovery by Tel econnex.

Tel econnex’ failure to disclose these e-mails, which were
received or sent by individuals other than Somrers, who were
associ ated with Tel econnex, underm nes any claimthat it was
not conplicit in or otherw se |iable of Sommers' spoliation
efforts. Did | read that correctly?

A Yes.

Q Let's go over to page ten, sir. And if you | ook
at section C, lines 2 through 7, you'll see that the Court
conmputed attorney's fees and costs for the spoliation at

$330, 414. 31, correct?

A | see that.
Q Let's go over to page 23. Let's go over line 8
through 12. In it's conclusion, the Court says, the first

suppl emrent al judgnent shall be in favor of plaintiffs
Strai ght Shot Communi cations, Inc., and Strai ght Shot RC LLC

agai nst defendants Joshua and Julie Sommers, Tel econnex,
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Inc., and | XC Holdings, Inc., jointly and severally in the
amount of $144,644.59 in attorney's fees and $184,555.19 in
costs, for a total of $330,414.31 as spoliation sanctions
together with interest, et cetera, et cetera. D d | read
that correctly?

A | believe so.

Q So you now agree based on reading that, that your
conpany was sanctioned over $330,000 for intentional
spoliation of evidence?

A That's what happened in the Court, yes.

Q And, sir, isn't it true that a jury in that case
entered a verdict against you personally and your conpany for
$6, 490,000 for tortious interference with a contract and for
viol ations of that state's consuner protection | ans?

A Portions of that. There were different areas of
that verdict, which, you know, | think was untrue, but that's
what happened.

Q But, ultimately, that jury returned a verdict in
t he amount of $6.4 mllion against you personally and your
conpany for tortious interference with a contract, correct?

A That's correct.

Q Sir, you' re not here under any sort of subpoena
where you're required to testify, right?

A No.
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Q You're here to testify voluntarily on behal f of
M. Yount?
Yes.
Q In fact, he asked you to testify at this trial?
A He didn't ask nme, no.
Q Did his attorney ask you to testify?
A Yes.
Q When was that?
A | don't know. A few weeks ago.

Q Have you nmet or spoken with either M. Yount or
his attorney prior to giving your testinony yesterday and
t oday?

A | saw themin the hallway and | saw himat a
restaurant, ran into him And | net with R ch Canpbell at
his office.

Q When did you neet with M. Canpbell?

Tuesday.

Last Tuesday?

Last week.

How | ong was that neeting?

I'd say it was about 30 m nutes.

Was M. Yount present at that neeting?

He was not.

o >» O >» O > O

Were you shown any docunents during that neeting?
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A Not that | recall.

Q And you'd agree with nme that you di scussed sone of
the anticipated testinony that he was going to ask you here
inthis trial?

A Yes.

Q Did you ever have a conversation with M. Yount or
his wi fe about testifying on their behalf at trial?

A Not that | recall, no.

Q You' d agree that M. Yount shared his conplaint.
And if you don't know what a conplaint is, it's the pleading
that is filed toinitiate a lawsuit. So he shared his
conpl ai nt agai nst these defendants with you when it was
filed?

A Yes.

Q And, in fact, you gave a copy of that conplaint to
the nmediator during a nediation with the Criswell Radovan
folks in connection with the wi nery dispute?
| don't -- | may have.

You don't recall doing that?
| don't recall.

You don't dispute doing that?
| don't dispute it, no.

Was the purpose to try to intimdate then?

> O >» O » O >

| don't think it was trying to intimdate them
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no.

Q Sir, isn'"t it true that you called Dave Marri ner a
coupl e of weeks ago shortly before this trial began and
demanded he return all of the conm ssions fromI|IM s
$6 mllion investnment or bad things would happen to hin?

A That's not what | said at all. | said, this Cal
Neva project, based on what you have done, don't you think it
woul d be the right thing to return your conm ssions to the
IMC? And he said, | don't like the way this conversation is
goi ng, and he hung up the phone.

Q And, conveniently, this phone call happened a
coupl e of weeks ago right before this trial is going to
start, right?

A That's when it happened, yes.

Q But you knew the trial was com ng up when you nade

t hat phone call, right?

A | didn't know when the trial was.
Q You knew a trial was forthcom ng, though?
A Well, | knew that there was a | awsuit and there

could be a trial.

Q And you hadn't reached out to M. Marriner, say,
in the past year and a hal f?

A Oh, yeah, | have

Q To tal k about this matter?
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A Absol ut el y.

Q Do you consider calling hima week or so before
trial started and demanding that he return his conm ssions to
be witness intimdation?

A Not at all

Q What do you call it, then?

A I call it himtrying to do the right thing for
defraudi ng i nvestors.

Q Sir, you and your group, and when | say your
group, I"'mreferring to the I MC fol ks, you nmade sim | ar
threats against M. Marriner back in |ate of 2015, early 2016
that either get on your side or bad things were going to

happen to him right?

A | don't recall that, no.
Q If he says that happened, are you saying he's
| yi ng?
A Is he saying that | said that to hin®
Q That's been the testinony in the case. | don't

know if it was specifically you, but your group nmade threats
to himthat he either get on their side and join your side of
this matter or bad things are going to happen to hin®

A No. | don't believe anybody woul d say bad things
are going to happen to him

Q Are you disputing that a call or in person
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conversation was had between | MC and M. Marriner where it
was suggested that he get on your side?

A | think soneone possibly could have told him you
need to open your eyes and realize that this project is a
di saster. And, yeah, | nmean, | think -- | think he obviously
was notivated by the noney nore than his fiduciary duty. So
| don't think it mattered, really.

Q Sir, there's been sone confusion on nmy part about
your testifying about neetings in Cctober, Novenber,
Decenber, but then you said you were out of the country in
Europe. M understanding is you weren't at the neetings in

Cct ober, Novenber and even that Decenber neeting, is that

accur at e?
A That's not accurate.
Q Wi ch neetings were you at and whi ch ones were you

out of the country?

A I was just out of the country for the Cctober 21st
neeting at the | MC

Q Were you present at the neetings in Novenber?

A | was.

Q And you were present at the Decenber neeting at
t he Fairw nds?

A There were nultiple neetings in Decenber. The

only one I wasn't present for was the Decenber 12th neeting.
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Q That's -- where all the sharehol ders --

A Basically, the Christmas party. It wasn't really
a neeting. It was a Christnas party.

Q And the Cctober neeting, that's the one where
certain menbers of your investnment group went on a tour with

Dave Marriner and Stuart Yount?

A When?

Q In |ate Cctober?

A I was not on a tour with Stuart Yount, no.

Q Sir, you' ve made a | ot of accusatory allegations

agai nst CR Cal Neva, Criswell Radovan. A year and a half,
we're a year and a half past when you sent that default

letter, right? You sent it in March of 2016. W just | ooked

at it.
A Yes.
Q It's been about a year and a half, right?
A Yes.
Q And we're al nost two years since you clai med you

| earned all of these horrible things about the project that
weren't disclosed to you, right?
A I nmean, | think the tine line speaks for itself.
Q CR Cal Neva is still the manager of Cal Neva
Lodge, right?

A That's correct.
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Q You're famliar with the operating agreenent
right?

A Yes.

Q You understand that there are procedures to renove
them |In fact, you' re on the executive comrittee, and that's

one of the executive committee's responsibilities, right?

A The problemis the operating agreenent.

Q That's not ny question, sir. M question is,
you're aware there are procedures to renove them right?

A O course. O course.

Q And that's the responsibility of the executive
comm ttee of which you sit, right?

A No, it is not.

Q It's not the responsibility of the executive
comm ttee?

A It's something of the nenbership

Q Is it not a nmajor decision that four of the five
executive commttee nmenbers need to approve?

A If it is, Ciswell Radovan had two seats.

Q Well, sir, we're nowtw years | ater, have you or
any of the other investors taken any steps to renove them as
manager s?

A We started that process and they asked us to hold

of f, because they had this Langham deal and they were going
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to get us paid off. So we stopped.

Q So they haven't been renoved?

A They have not been renpved. Well, it's in
bankr upt cy.

Q But you understand that CR Cal Neva through
M. Radovan, M. Criswell have still been actively trying to
get financing and nove this project forward the |ast year and
a half on behalf of all the investors?

A | don't think they're doing it on behalf of al
the investors. | think they're doing it for their own
pocket books.

Q Nonet hel ess, even though the project is in
bankruptcy, they're still out actively trying to market the
property and either get it sold or financed. You don't
di spute that, right?

A | haven't seen any -- thembring anything to the

table in the bankruptcy court.

Q Sir, let's talk about the winery lawsuit. You
said the purchase price was 9.6. Wasn't it $8.7 mllion?
A Well, I would factor in the cost of capital,

because we had to get some hard noney | oans.
Q Yes or no, M. Radovan had arranged a buyer to
purchase that property for nearly double the purchase price?

A It wasn't a real buyer
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Q You had an executed letter of intent, correct?

A Yeah, but he had no noney.

Q And you were working on -- you say that, but you
were wor ki ng on a purchase and sal e agreenent, correct?

A Robert Radovan was marketing the property w thout
my know edge to sell the property in violation of our
operati ng agreenent.

Q kay. But you don't dispute that there was a
letter of intent to sell the property for $15.1 million?

A There was a letter of intent, yes.

Q And, sir, one of the initial investors in the

project was an offshore conpany called BPB, right?

A | don't know if BPB was the investor or not. It
was -- that is one of ny conpanies, though.
Q Vll, | can show you the operating agreenent if

you'd like. They're showi ng when the conpany was forned,

they had a ten percent interest. Do you recall that?

A | do, but then that was transferred back to the
mai n LLC.
Q That' s because the | ender on the project had a

probl em | oani ng noney when there was an of fshore conpany
i nvol ved, correct?
A I think we thought it would be cleaner to get a

loan if there wasn't an of fshore conpany, yes.
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Q And isn't it true, sir, that you took it upon
yourself to amend the operating agreenment to reflect the
assignment of this ten percent that BPB held back to your
entity?

A No. | think that was prepared by Heather H Il in
Radovan's offi ce.

Q It's your testinony that the operating agreenent
the red lines through the operating agreenment were prepared
by Criswell Radovan and not yourself?

A For BPB?

Q Well, there cane a point in tine where there were
anmendnents made to the operating agreenent, correct?

A Yes.

Q And one of those anendnents was to reflect this
owner shi p change between BPB and basically pushing that ten
percent back to you, correct?

A It was just a house cleaning effort.

Q And, ultimately, instead of having a 50 percent
you woul d now have a 60 percent interest and the Criswell
Radovan fol ks woul d have a 40 percent interest, correct?

A We already had a 60 percent interest. It was in

two entities. So we were consolidating them

Q Isn't it true, sir, that you sent red |ines back
to either Heather H Il or Robert of the operating agreenent?
898
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A | don't know in reference to what.
Q Thi s change that was nade
A Maybe on the schedule, taking BPB off. | don't

recall if I sent it or if Heather H Il did it, but those
changes were nade, yes.

Q You don't recall sending red |ine changes over to
Heat her or Robert to the operating agreenent?

A I"'mnot saying | didn"t. [|I'mjust saying that the
change woul d be to update the list of entities that held
menber shi p, yes.

Q And isn't it true that the red Iine version you
sent over to themcontained red |ines show ng this change,
this assignnent, but you al so nade changes to sections 8.1
and 12.1 without red lining then?

A I don't know. Wat tine period?

Q Well, sir, do you renenber getting a letter from
Criswell Radovan's attorney telling them-- telling you that
you had defrauded them by sendi ng over red |ines, making
certain changes, but then maki ng changes to the operating
agreenent and not red lining them Do you recall receiving
that letter?

A | do.

Q And, in fact, that letter accused you of fraud and

said you better fix the situation or you were going to get
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sued in a couple of days, right?

A | don't recall the letter, no.
Q Well, you don't recall receiving the letter?
A No. | don't recall the specifics of the letter.

Q Well, do you recall getting that letter and then
rushing out and filing suit first?

A No. | recall witing nunerous checks to Robert
Radovan and saying |'monly going to continue to wite nore
checks if we change the operating agreenent.

Q The changes that were made to section 8.1 and 12.1
of the operating agreenent that weren't red lined, the
pur pose of those was to dilute their interest or squeeze them
out eventually, basically, what you said when counsel was
aski ng you guestions?

A No. It was for themto participate along with ne
per our agreenent and put noney in when | put noney in, yes.

Q But those provisions, in particular 12.2, reduced
an approval for transfers of interest from60 percent -- or
from90 percent in the original agreenment down to 60 percent,
right? So that now you woul d have the approval, because you

now hel d 60 percent?

A The approval for what? To dilute sonmeone's
i nterest?
Q Yes.
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A Yes. That's correct.

Q And after M. Radovan signed the operating
agreenent, you in fact tried to use those provi sions agai nst
himto dilute his interests?

A Yes, because | put in another $125, 000, and he
refused to put noney in.

Q And you don't dispute that your |awsuit was
settled, and | understand there may be confidentiality, but
you paid them right?

MR. CAVPBELL: bjection, |I think he's trying to
honor the terns of the confidentiality agreenent.
MR LITTLE  Your Honor, he's under oath here.
THE COURT: Overrul ed.
BY VR LITTLE

Q "' mnot asking the anmount. You paid them right?

A | paid thema sum of noney for their interest as a
settl enent.

Q Sir, let's talk about the July 2015 investor
neeting. And as | understood your testinony yesterday, you
said this was really nore of a social gathering, right?

A July 20157

Q The July 2015 investor neeting?

A Yes, | would characterize it as a soci al

gat hering. Yes.
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Q And you said there was only, | think your words
were a brief inpronptu executive commttee neeting that sane
day?

A Yeah. We stepped into a different room and sat
down for a few m nutes.

Q And if | understood your testinony, correct nme if
I"mwong, | wote it down, that there was little to no
di scussi ons of changes on the project, the budget or
financing, correct, at either of those neetings?

A | said there was sone di scussi on about refinancing
a nmezzanine in that and there was sonme di scussi ons about the
budget, but we had no nunbers.

Q In fact, I wote down, you said that Robert only
i nsi nuated that Starwood m ght want to spend sonme nore noney

to enhance the project and the affect on the budget woul d be

somewhere in the nei ghborhood of 1 to $2 mllion, correct?
A That's correct.
Q Sir, were you at the July neeting?
A | was.
Q Aren't you confusi ng what was di scussed at that

nmeeting with what was di scussed back in the February and
April neetings?
A No. Absolutely not.

Q So you're confident that in both the July
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i nvestigator nmeeting and subsequent inpronptu executive
commttee, there was no detail ed di scussi on about changes on
the project, costs, budgeting, financing, anything of that
nat ur e?

A At what tine period?
Q The July neeting
A There was nothing at the July?
Q Yeah.
A I think I testified that there was di scussion

about refinancing the nmezzani ne | oan and sone cost overruns

and sone additional costs that they m ght want to spend per

St ar wood.

Q Your testinony is as of that neeting, you're only
aware of 1 to $2 mllion of cost effect on the budget,
correct?

A No. They had said that there was sone cost

overruns and they were trying to quantify them

Q Well, | thought you said that the discussion was a
1 to $2 mllion nunber?

A That was for the upgrades.

Q kay. So it's your testinony that there was al so

a discussion that there were going to be other changes to the
project, but they weren't quantified?

A He had -- he had -- he, when | say he had, Robert
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Radovan said there were sone codes, sone fire codes that
required themto upgrade sone fire stuff. There was sone
unforeseen things. | nean, there m ght have been kind of an
Excel spreadsheet of sone of those things. There was no
detail toit. So he said, but it's not a big deal.

Q Sir, as a mgjority nenber and a nmenber, in fact,
of the executive conmttee, you re famliar with the
operating agreenent, right?

A Yes.

Q In fact, you were the one that signed it on behal f
of IMC, correct?

A That's right.

Q Can you go over to Exhibit 5 and | want to go to
t he section 8.2 and 8. 3.

Exhi bit 5?

fo
&
@
@

O >
Q
Y
<

If you go to page 42, you signed this operating
agreenent on behal f of | MC?
I recall signing the operating agreenent, yes.

Let's | ook at sections 8.2 and 8.3 on page 22.

> O >

8.3. (kay.
Q Let's start with 8.2. It says, the nenbers and

manager have agreed to designate a conmmttee, the executive
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committee, to make maj or decisions, right?

A That's correct.

Q And under 8.3, it says, the follow ng constitute
maj or deci sions, as such termis defined herein, requiring
t he approval of four of the five nenbers of the executive
conmittee, right?

A That's correct.

Q And we ook at 8.3.5, it says, approving the
anount, terns, conditions and provisions of the construction
| oan or any other financing of the property or any equity
contributions to the conpany. Do you understand that was a
maj or deci sion that required the approval of the executive
comm ttee?

A Yes.

Q And if we | ook down at 8.3.8, it says that the --
it was also a nmjor decision to be decided by the executive
committee to approve the operating budget and any anendnents
thereto, right?

A Whi ch we never saw.

Q You understood as an executive conm ttee nenber
that you were responsi ble for the budget?

A We were responsi ble for decisions, approving the
budget, not preparing the budget.

Q And deci sions regardi ng any sort of financing on
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the project, correct?

A That's correct.

Q Let's go to trial Exhibit 10. This is a July 2015
nmonthly status report prepared by two third-parti es,
Thanni sch Devel opnment and Case Devel opnent. Are you fanmiliar
wi th those conpani es?

A I am

Q Do you understand that they were construction
managers on this project?

A Yes.

Q And the testinony in this case, sir, has been that
this construction report was provided to all of the
i nvestors, obviously, nenbers of the executive commttee in
July, and, in fact, it was even provided to M. Yount. Is it
your testinony that you and the | MC never received this
docunent ?

A No.

Q So you did get it?

A | recall seeing this docunent, yes.

Q Do you recall getting it in July, right?

A | don't know when | received it, but | renenber
getting it.

Q Did you read the docunent when you got it?

A | | ooked over it, yeah.
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Q Well, as | understood your testinony yesterday,
you really didn't seemto have nmuch of a clue what was goi ng
on in the project in ternms of changes. Is that a
m scharacterization of what you testified?

A No. | would say we didn't have a good idea what

the cost inplication of the changes to the schedul e, yes.

Q Sir, let's turn over to page 16 of this docunent
pl ease.
A Uh- huh.

Q And if we | ook at the second paragraph, it says,

t he construction schedule is being conpressed due to sone

del ays caused by scope changes, many of which were the result

of val ue engi neering exercises, as well as unforeseen issues
Then two paragraphs down, it goes on to say, the

ori gi nal budget was has been adversely inpacted due to such
items as, and it lists 16 or nore itens there, correct?

A Correct.

Q And you'd agree that there were a host nore of
t hese budget inpact itens than had previously been known and
di scussed at the February and April 2015 executive conmttee
neet i ngs?

A | see no nunbers here. Al | seeis alist of
sonme things that say that were potential things to inpact.

see it says that everything is on target for an opening in
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Decenber 12th and | see that there are sonme things here, but
there's no dollar anobunts attached to it.

Q Sir, that's not nmy question. M question was,
back in February and April, there was a di scussion of sone
i nmpacts to the budget because of unforeseen issues, code

upgrades, things like that, but what was being presented here

in July was nuch nore substantial. Do you disagree with
t hat ?
A I don't recall any discussions in February or

April saying there were any material cost overruns on the
pr oj ect.

Q What do you define as material? Are you
suggesting that at the February and April executive conmttee
nmeetings, there wasn't a di scussion about sone inpacts, cost
i npacts that had occurred to the project?

A What | recall on the April and the February
neeting is Robert, Dave Marriner, Bill saying this project is
goi ng great, everything is on target, we're on budget.

That's what | recall fromthose neetings

Q Do you di sagree that far nore budget cost inpacts

were presented through this report in July than had been

previously di scussed in February and April?

A Vell, keep in mnd this report was e-nmail ed, but
it was not discussed at the neeting. It was kind of just
908
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sent over and then the voice over to the group was,
everything is great.

Q So your testinony is at this July nmeeting, there
was no di scussion by Robert or presentation where he went
into detail about the cost inpacts that are identified here
on page 16 of this docunent?

A There's no detail in Robert Radovan's presentation
to the nenbers.

Q And you had no understanding at that point in tine
in July what those cost inpacts were going to be?

A No. We really did not know.

Q And as a nenber of the executive commttee, did

you think that maybe you shoul d ask questions?

A We were asking questions, demandi ng answers.

Q Did you go talk to the construction manager and
asked t hen®

A We actually went to the fire marshal and tal ked to

the fire marshal and said, hey, Robert is telling us that
there's all these code changes. And the fire marshal --
first of all, he said there's a new fire marshal. Then we
went to talk to the fire marshal, and the fire marshal said
there's no changes. W haven't nmade one change. So then
we're |ike scratching our head, what's going on here?

Q Sir, that's not nmy question, and first of all, you
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said sonething I want to clarify. |If we |ook at Exhibit 10,
page 16, these aren't Robert's comrents. These are comments
by the third party constructi on nmanager, right?

A These are coments by managers of the project
hired by Robert Radovan. He's responsible for it.

Q Exhi bit 10 was prepared by a third party
construction manager, right?

A The construction manager is Ciswell Radovan.

Q kay. So | presune Criswell Radovan in your
opi ni on owns Thanni sch Devel opment and Case Devel opnent
Servi ces?

A No. They hired themto help themin their effort.

Q And you don't dispute that on page 16 of Exhibit
10, the construction manager is listing out all of these
itens that they understand and bel i eve have inpacted the
budget. You don't dispute that's in here, right?

A I"'mnot disputing there aren't a list of itens on
a project that are potential issues. There's no dollars
attached to it.

Q And nobody held a gun to your head and prevented
you fromgoing and tal king to Penta about these inpacts,
right?

A No. That's the job of Robert Radovan.

Q And nobody held a gun to your head and prevented
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you fromgoing and talking to the architect about these
changes, correct?

A | don't even know the architect. | didn't have a
contact at Penta. | nean, that was the job of Robert Radovan
was to keep us inforned, and that's why he was earning a
20 percent back and carry on this project as the devel opnent
manager .

Q Sir, if you felt you weren't getting answers from
Robert Radovan as you testified to yesterday and today,
not hi ng stopped you fromgoing and talking to the third
parties |ike the construction manager, the architect, or
Penta to get answers to your questions, right?

A Eventual ly, down the line, we had called with
Robert Radovan and Pent a.

Q That's not ny question. M/ question was, nothing
prevented you fromgoing to these parties and asking
guestions if you felt you weren't getting sufficient answers
from M. Radovan, yes or no?

A Not hi ng prevented ne, no.

Q Sir, you said and keep sayi ng you coul dn't get
answers from M. Radovan, he wasn't responding to you, he
di sappeared, right?

A Ri ght.

Q Isn't it true in the sumer of 2015, you had an
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office in Criswell Radovan's office in St. Hel ena?

A I went down there regularly.

Q You had an office there. They gave you an office
in their corporate offices, correct?

A | did not have an office, no.

Q You used their offices regularly during the sumrer
of 2015, did you not?

A I went down there to watch the wnery project. It
had nothing to do with the Cal Neva.

Q During that period of tine, you were regularly
using Criswell Radovan's offices in St. Hel ena?

A I was going there probably every other week for
two or three days.

Q And not hi ng prevented you fromwal king ten feet
down the hall to talk to M. Radovan, did it?

A | did all the tinme. | asked himtons of
guestions. And he had no answers.

Q Sir, what was your understanding in July 2015 as
to the costs associated with all of these adverse inpacts
that we saw on page 16 of Exhibit 107

A What | knew is that no one had a good handl e on

what these costs were.

Q So you had no clue what they were going to cost?
A I really didn't. | couldn't -- | didn't think
912
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Robert really knew. | was concerned about it. And we were
trying to get information out of him

Q Sir, can you turn over to Exhibit 147

A Sur e.

Q I want you to | ook at the bottom This is
July 15, 2015 e-mail that M. Yount sent to Robert and Dave
Marriner. 1'll represent to you that the testinony is
unequi vocal that this e-mail was sent before M. Yount had
ever spoken to M. Radovan.

A Ckay.

Q Down at the bottom M. Yount is saying, as |
understand it, you're over budget by nore than $5 mllion so
far. Wiere will that and |ikely nore fundi ng needs cone

fron? Did | read that correctly?

A It | ooks like.
Q Sir, can you explain how M. Yount knew the
proj ect was over budget by nore than $5 mllion so far and it

was going to need nore funding in July and you have as a
nmenber of the executive commttee didn't know that?

A That's a very good question.

Q Can you expl ain how he knew this information
wi t hout even having had the benefit of speaking to
M. Radovan?

A. Because Dave Marriner and Robert Radovan are
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attached at the hip. They were trying to rai se noney from
Stuart Yount and they gave everyone a different story.

Q You don't know that he got that information from
M. Marriner, do you?

A l"msorry?

Q You don't --

A It says right here, it says Dave Marri ner.

Q No. It says, as | understand it, you're over

budget by nore than $5 mllion so far. Were will that and

i kely nore funding needs cone fron? It doesn't say where he

got that from

A "' mjust assum ng based on that e-nuil

Q Sir, isit really your testinony here today under
oath that M. Yount knew nore about the budget inpacts than

you did as a nenber of the executive commttee?

A Well, | think it's very possible, because he
was -- they were trying to get noney from Stuart Yount.
Q Isn't it true as a nenber of the executive

commttee that you received copies of nonthly reports from
Mar k Zakuvo approval ?
A I think we received a report fromthem or two.
Q And Mark Zakuvo was a third party firmthat was
acting on part of Hall, correct?

A | believe so, yes.
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Q They had nothing to do with and they weren't hired
by Criswell Radovan, right?

A Well, | nean, | questioned. | think Hall and
Criswell Radovan are very tight, because Bill Criswell's
father was very tight with Hall's father, cone to find out.

Q Sir, turn over to Exhibit 13, please. This is an
e-mail M. Yount sent to Peter G ove, who | assune you know

is the project architect?

A | believe so, yes.
Q Have you ever spoken to M. G ove?
A | don't think so, no.

Q M. Yount is asking M. G ove what the project's
chances of success are in md July. And up at the top, you
see that he responds, |I'mgoing to say pretty good. Short
term they're in fund raising node. Construction costs are
exceedi ng the budget and they, we, are trying to get our arns
around it and keep it in check. Did you have that simlar
under st andi ng where the project was situated in md July?

A Like | said, there were sone itens that were going
to be over budget, but they were positioned as not being
material, especially not $21 mllion

Q Sir, yesterday, | thought | understood you to
testify that Criswell Radovan oversubscribed the founding

shares sonehow. Is that your testinony?
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A. Yes.

Q And | thought you said that they oversubscribed it

when they sold a $1.5 mllion founders share to Les Busick?
A It was either when they sold it -- probably when
they sold the mllion dollar share to Stuart Yount.
Q Correct me if I'"'mwong, you seened yesterday to

feign ignorance in the July to Decenber tinme frane whether
there was a mllion and a half founders share |eft under the
subscri ption agreenent?

A | knew there was sone noney left. | didn't really
know how much. So when | heard that Les Busick had put nore
money in, | was |ike, okay. But the whole cap table and how
much noney was rai sed was very fuzzy. W got very -- not a
clear picture from Robert Radovan

Q You understood that CR Cal Neva had $2 mllion of
the $20 million subscription?

A Yeah, and | really questioned that. W asked for
backup and never got that.

Q Wel |, you signed the operating agreenent that
reflected that, did you not?

A Ve did.

Q And you al so understood at the time that the Pay
or Fairwi nds and M. Marriner's comm ssion of that $2 million

was not part of that subscription. You understood that,
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right?
A | didn't really understand that, no.
Q You didn't understand one way or the other?
A No. It wasn't clear
Q Wel |, everyone el se has testified that they were

not part of this subscription. Are you saying that's not

true?
A ["msorry?
Q Everyone else in this case has testified

unequi vocal |y that Pay and Marriner's piece, that collective
$2 million, was not part of the $20 m | lion subscription
Are you saying that's not true?

A The $21 million subscription?

Q No. There's a $20 million subscription, right?

A Ckay.

Q And the testinony in this case has been that Pay,
the Pays, their part, their capital contribution, so to
speak, as well as M. Marriner's conm ssion for that,
$2 million collectively, was not part of the $20 mllion
subscription. That's been the testinony. Are you saying
that's not true?

A |"mnot saying that's not true.

Q Sir, in your testinony yesterday and today that

Criswel |l Radovan basically pushed Mosaic to the side and
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didn't talk to themfor a period of three nonths. |Is that
your testinony?

A That's what Mdsaic told ne.

Q Isn't it true, sir, at one of those Novenber
nmeetings, in fact, in the Novenber 9th executive committee
neeting, that the Mosaic termsheet was revi ewed and
di scussed and Robert was told to tell Msaic to halt all due
diligence in drafting | oan docunments until the other
executive commttee nmenbers had the ability to expl ore other
opti ons.

A No. Wiat | recall was we did not want to have any
kind of penalty or binding commtnent with any | enders that
woul d not allow us to | ook at other options.

Q And wasn't Robert -- you disagree that there was a
termsheet with Mdsaic that was presented and di scussed at
t he Novenber 9th neeting?

A | personally never saw the termsheet. | | ooked
back to ny e-mails and it was kind of buried into an e-nmail
| believe, in Novenber. But | don't -- | didn't recal
getting it to be honest. And we --

Q Do you di spute discussions during these neetings
that Mosaic was prepared to close by the end of the year?

A I don't recall that they were ready to cl ose by

the end of the year.
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Q Do you dispute that the executive conmttee
menbers told Robert to go tell Msaic to halt any due
di i gence so you guys woul dn't be on the hook for this
mllion dollar separation fee while the executive commttee
menbers | ooked at ot her financing?

A | recall saying we don't want to be bound to a
mllion dollar -- any kind of a commtnent to those guys.
And we did not say, don't call himback for three nonths and
piss themoff. W said, you know, let's |look at all of our
options here. Let's not conmt ourselves to one bank

Q And isn't it true, sir, at the Decenber 4th
executive conmttee neeting that the executive conmttee told
Robert to go back to Mbsaic with a |arger budget and that
they were ready to close by January, md January?

A I can make one thing clear is that the executive
commttee was never telling Robert Radovan what to do. He
was doi ng what he wanted to do.

Q But you're saying it was never discussed at a
Decenber executive committee neeting that, Robert, go back to
Mosaic and try to get nore noney under the | oan?

A | do recall discussions that the Msaic | oan was
not enough to finish the project, yes.

Q And you don't dispute that | MC was pursui ng ot her

| enders such as North Light?
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A The IMC -- not the IMC. There were, |1'd say,
mul tiple menbers that were trying to bring other parties to
the table, yes.

Q Now, you testified that soneone from Mbsaic call ed
you about a neeting, correct?

A That's correct.

Q And is it your testinony they wanted to neet with
you, even though the executive comm ttee had al ready approved
and Robert had set up a neeting between Msaic and the full
executive conmttee?

A | got a call from Mosaic saying they would like to
meet with the executive commttee w thout Robert Radovan,
because they hadn't heard fromhim Actually, they started
out the call by saying, you know you' re on the hook for a
mllion dollar break-up fee? | said that's not what |
under st and.

Q Who was this call with?

It was with soneone by the nanme of Howard.

Q What's Howard' s | ast nane?

A | don't recall.

Q What's his position with the conpany?

A | don't know.

Q You had never met or spoken with anyone at Msaic
before this call, correct?
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A No.

Q Do you know how t hey got your nane and nunber?

A | do not.

Q Sir, have you ever heard of a | ender going around

t he manager and neeting with only a sel ect nunber of

i nvest ors?
A | think they were trying to figure out why --
Q "' mnot asking what you thought. [|'m asking you

if you ever heard of that?

A | don't know.

Q Wul dn't that expose themto liability?

A | don't know.

Q You don't dispute that you didn't tell Robert and
Bill about this neeting?

A No, | don't dispute that.

Q And you don't dispute that nobody in your group
told Robert and Bill about this neeting?

A No, anyone fromthe executive conmttee.

Q And you all went to this nmeeting without them you
don't dispute that?

A No, | don't dispute that.

Q And the very sanme day as your neeting with Msaic,
Mosai c sent an e-nmail to Robert tearing up the term sheet,

you don't dispute that?
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A No. That was actually a good thing.

Q That's not ny question. You don't dispute that
t he same day as your neeting with them they sent an e-nai
to Robert saying, we don't need to have a neeting anynore,

and they tour up the termsheet? That happened, right?

A I don't know the specific dates, but it was cl ose,
" msure

Q Wel |, your neeting was on February 1st, was it
not ?

A | believe so, yes.

Q So let's nip this one in the bud. |If you could
turn over to Exhibit 124? Let's go over to the third page of
t hat exhibit.

A 1247

Q Yes. Third page

A Ckay.

Q This is an e-mail from Sterling Johnson of Msaic
to Robert, correct?

A That's correct.

Q And it's dated February 1st, the same day as your
nmeeting, right?

A Yes.

Q And in the first paragraph, he explains that they

told you guys how they issued the term sheet and how Robert
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executed it, and then they go down to indicate that they're
tearing it up, correct?

A So 1247

Q Yeah, the third page. Al I'masking is, Msaic
sends a letter to Robert on the same day as your neeting,
questi on nunber one. You already said yes, right?

A Yes.

Q And in that e-mail or letter, they tell Robert

they're tearing up the termsheet, yes or no?

A Yes. | don't know if they said saying they're
tearing up the termsheet. |Is that is what they said?
Q Let's |l ook at the second paragraph. W are going

to take a step back, tear up the executed term sheet, bl ah
bl ah, blah, that's what it says, right?

A Wat | see is, we also told themthat for the
better part of three nonths, we have not heard nmuch fromyou
or your team Go on to explain a history of the deal, from
our perspective, to tell you the truth, seens a little bit
nmessy right now.

Q Just so we're clear on that point, is it your
testinmony that the executive conmttee did not instruct
Robert Radovan to tell themto put on the brakes while you
all considered other financing options, is that your

testinmony, in Novenber and Decenber?
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A What we told Robert is we did not want to be
committed to a single lender with a break-up fee. That's
what we tol d Robert.

Q Can you go over to Exhibit 129, please, sir, the
second page?

A Ckay.

Q And this is M. Sterling sending an e-mail the
next day. This tine it's to Paul Jam eson, who is in your
group, right?

A What page?

Q Second page. Paul is within your group, right?

A Paul is an executive commttee nenber, yes.

Q And they indicate that they can't offer the | oan
and they cite as reasons, one, instability of the ownership
group, two, absence of transparency, and, three, |ack of
faith in the budget and the managenent team Do you see
t hat ?

A You said this was from Sterling or from Paul ?

Q Up at the top, the reasons or inpedi nents they
cite for not approving the |loan include, one, instability in
t he ownershi p group, two, absence of transparency, and,
three, a lack of faith in the budget and the nmanagenent team
correct?

A. Yes, | see that.
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Q You woul d agree those are the very sane i ssues you
had with Criswell Radovan, correct?

A Those are sone of the issues.

Q Sir, isn'"t it true that the source of this
i nformati on came fromyou and ot her nmenbers of the executive
conmittee who attended this neeting?

A No. | don't believe so. No.

Q You're saying it's pure coincidence that the day
you neet with them they send this letter cancelling the
Mosai c | oan for these reasons?

A I think they've heard from other sources, the
| enders, the subs that weren't getting paid. | nean, it was,
you know, the fact that it was supposed to open in Decenber
and it didn't. | nean, there was just a |lot of chatter out
t here that nade them nervous.

Q Sir, there's been thousands of e-mails produced in
this case and there's not a single e-nail where you, anyone
fromIMC or anyone el se on the executive comrittee ever
attenpted to resurrect the Mosaic | oan fromthe ashes. You
don't dispute that, do you?

A | nean, | -- it's ny belief that Mbsaic woul d have
done a loan if Criswell Radovan weren't the managers.

Q Well, that wasn't ny question. You don't dispute

that at no point in tine after February 1st, did you, anyone
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fromthe I MC, or anyone el se on the executive comrittee try
to resurrect the Msaic | oan?

A We didn't have direct -- we did not manage
directly the relationships with the | enders. That was
sonmething that we were only reacting. The only reason we
were talking to Mbsaic is because they reached out to us,
because they couldn't get the answers from Robert, and we
were a governing body that woul d approve maj or decisions |ike
a financing.

Q Sir, Paul and other nenbers of your group were
talking to other potential |enders, right?

A O the executive commttee? Yes, the executive
comm ttee would i ntroduce Robert to other |enders to take
them through a diligence process. W didn't have access to
the diligence information. W didn't have -- we didn't put
t oget her the budgets. W didn't do that. W were trying to
hel p by introduci ng Robert to I enders that he could try to
t ake t hrough t he process.

Q So to answer ny question, you don't dispute that
you, I MC, or anyone else in the executive comrittee did not
attenpt to resurrect the Msaic deal after February 1st,

2016, yes or no?

A | had no conversations with Msaic after that, no.
MR. LITTLE That's all | have. Thank you, your
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Honor .
THE COURT: Thank you. M. Wlf.
MR. WOLF: Yes, thank you, your Honor.
CROSS EXAM NATI ON
BY VR WOLF:
Q M. Chaney, | represent Dave Marriner and Marriner
Real Estate LLCin this lawsuit. | just have a few questions

for you. Wat is the date, the cal endar date on which you
met M. Canpbell prior to testifying in this case?

A What was the cal endar date?

Q The date.

A | don't know

Q Mont h, day and year in which you nmet M. Canpbell
at his office?

A | met -- 1'd have to | ook at a cal endar, | guess.

Q How | ong ago did it happen?

A I nmet with himabout being a witness | ast week.

Q Last week. So you can't tell ne what day | ast
week you met M. Canpbel | ?

A | believe it was Tuesday.

Q So Tuesday, August 29th, 20177

A That sounds right.

Q Do you recall the date on which you schedul ed t hat

nmeeting to neet wwth M. Canpbell?
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A It was probably the week prior.

Q So woul d that be approxi mately August 22nd,
August 21st, that week?

A That' s possi bl e, yeah.

Q Possi ble. Wat's your best recollection of the
day you arranged the neeting to nmeet with M. Canpbel | ?

A It was probably a week prior to | ast Tuesday.

Q Now, you called David Marriner on August 26th,

Sat urday, 2017, is that correct?

A That's not when | tal ked with Dave Marri ner.

Q What is the date on which you called M. Marriner?

A I would say it was probably late July, naybe
July 26t h.

Q So a nonth ago i s when you call ed hin?

A Yeah.

Q And asked himto do the right thing?

A Yeah. He hung up on ne. And | tried to call him
back and he bl ocked ny phone nunber.

Q So it's your testinony under oath here today that
the last day in which you contacted M. Marriner by tel ephone
or participated in a tel ephone call with himwas nore than a
nont h ago?

Yes.

Q What was the purpose of your call?
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A What was the purpose of ny call?

Q To M. Marriner.

A The purpose of ny call was to see if he would pay
back the conm ssions he earned fromour $6 mllion
Q And what were the exact words you stated to him

during the phone call?
A To the best of ny recollection, exactly what I
said to himwas, Dave, you know, it |looks like this

bankruptcy is a conplete disaster. This project has been a

conplete disaster. | said, did you earn conm ssions? D d
you earn conmi ssions on our $6 million dollars? And then he
kind of went, he tal ked about, well, | was only supposed to

raise 5 mllion and | ended up raising nore. And | said, but
did you make conmm ssion? And he said, yes, | did. | said,
was it $180,000? He said, yes. | said, don't you think it
woul d be the right thing to do to pay that back? And he
said, | don't have $180,000. And he said, | don't like the
way this conversation is going, and he hung up.

Q And that was in late July?

A That was in late July.

Q Was that the last tine you called hin®

A | tried to call himback, but it goes directly to
voicemail. It appears that he's bl ocked me on his | Phone.

Q To your know edge, did anybody else fromthe IMC
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group contact Dave Marriner within the |ast two weeks?

A Not to my know edge, no.

Q What tel ephone nunber did you use to call M.
Marriner?

A Probably my cell phone.

Q What nunber is that?

A (775) 800-8888

Q Way are you volunteering to testify on behal f of

M. Yount in this |lawsuit?

A | volunteered to testify because | have a story to

tell of what happened in this case. And | feel that Robert,
Bill, Coleman's law firm and Dave Marriner defrauded Stuart
and us. | believe that.

MR, WOLF: Your Honor, | have nothing further

MR LITTLE: Your Honor, | apologize, there were
two brief areas that | overl ooked.

THE COURT: All right.

CROSS EXAM NATI ON

BY MR LITTLE:

Q Can we | ook at Exhibit 78, which was the letter
that was sent fromDarcy Casey to nmenbers of the | MC group
It was the new one that counsel gave you, so it's not going
to be in the book.

A Ckay.
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Q And in that letter, you agree that letter preceded
the default letter you sent to Criswell Radovan?

A The first letter sent was -- around this matter
was on Decenber 30th, saying we wanted the books and records
and access to them And we received this on March 9th and
then | sent a breach letter on March 11th.

Q kay. And this letter says that the auditor has
conpl et ed phase one of their engagenent, right?

A That's correct.

Q And it says that they determ ned that the
accounting records were not reconciled to supporting
docunentation on a routine basis, correct?

A Correct.

Q It doesn't say that inproprieties were found in
terms of spending. It just says that they needed nore
records, right?

A Yes. Basically, what the report says -- well,
there's some other stuff it says, as well, but it also says
that they weren't given information

Q And, sir, did you engage themto conpl ete phase
t wo?

A We didn't, because we couldn't get the infornmation
from Robert Radovan to do it.

Q Sir, we've established you' re on the executive
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commttee, right?

A Yes.

Q And it's been nore than a year and a half since
this letter, right?

A That's correct.

Q And isn't it true that there were audited

financial statenments conpleted for 20157

A | believe so, yes.
Q And have you seen those?
A | have.

Q Did you send themto Darcy to review?

A No. Because if you read that report, it says that
they disclaimthat the information -- they're representing
the information that was given to themby Criswell Radovan is
true information.

Q Well, it's athird party audited report, correct?

A | don't know the scope of their audit, no.

Q And you didn't send it to Darcy to |l ook at it,

correct?

A No. Because it was going to cost noney and that
is not detail information, that's a sunmmary report.

Q Sir, isn't it true after receiving the audited

financials, that Paul Jam eson and Phil Busick sw tched sides

and started supporting M. Radovan and M. Criswell and your
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| MC group's continued tirade agai nst then?

A I wouldn't say that, no.

Q You dispute that is true?

A | don't think there are sides. | think everyone
was trying to do what's best for the project.

Q Sir, there was sone di scussion about transferring
shares to M. Yount and you said you're famliar with the
operating agreenent and you're familiar with the transfer
sections, right?

A I nean, | guess froma cursory |level, yes.

Q Then you woul d know that the approval is to be
obtai ned at the annual neeting of the shareholders, right?

A | don't know.

Q And the annual neeting is held in April, right?

A | don't know

Q And, sir, is it really your testinony, despite it,
and we can go through themif you want, all the e-nmmils about
| MC pl ayi ng good cop, bad cop with M. Yount in formng this
cohesive unit, that you woul d not have approved himas a
foundi ng nenber of Cal Neva Lodge?

A I woul d not have approved Robert Radovan and Bill
Criswell selling their so-called shares for the equity to
getting noney out of this project.

Q Sir, isn't it true they were only selling
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M. Yount one of the two shares?

A It doesn't matter.

Q That's not ny question. You don't dispute that,
right, they were selling one of two shares?

A That's correct.

Q And you signed off on the operating agreenent and
the private placenent nmenorandum and t he subscription
agreenent, correct?

A | signed off on it?

Q Your conpany signed off on those. You
acknow edged you received them and understood those
docunent s?

A | acknow edged that | received the private
pl acenment nenor andum

Q Then you understood, sir, that Criswell Radovan or
CR Cal Neva was only required to hold a $1 mllion share in
t he conpany?

A That wasn't ny under st andi ng.

Q Sir, as a nenber of the executive committee, you

revi ewed and approved the Ladera | oan, did you not?

A | did not.
Q You never saw that docunent?
A I did not see that docunent. That was done prior

to us investing.
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Q Were you aware that that docunment says they're
only required to have a $1 million skin in the gane?
A No. Because they never shared that docunent with

us. Nor did they share that they had pl edged our nenbership
interest to Ladera. That was another issue.
MR LITTLE That's all | have. Thank you.
THE COURT: Thank you. M. Canpbell, 1'd like to
finish this witness this norning
MR CAWPBELL: I'll do ny best, your Honor. |
think I can do it.
REDI RECT EXAM NATI ON
BY MR CAMPBELL:
Q M. Chaney, let's go back to M. Little' s cross
exam nation about the Straight Shot |awsuit.
A Yes.
Q And if you read what he read through in those

vari ous docunents, it appears that the spoliation was

occasi oned by an enpl oyee of yours, 1I'Il get his nane here,
Sonmer s?

A Yes.

Q Tell nme about M. Somrers. Did he -- | think you

testified he worked in a renpote office?
A Yes. So we tried to buy Straight Shot in 2008.

Sommers was an enpl oyee of Straight Shot. And that was
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during the nortgage crisis. So in the mddle of that
transaction, Straight Shot went out of business, and they
provided the life blood of a |ot of custoners that process
credit card transaction
So he worked for Straight Shot and then they laid

off all of their enployees, let themgo, and we hired
M. Sommers and he worked out of his honme in Seattle and we
were in San Francisco.

Q So you didn't daily interact with hinf

A | did not daily interact wwth him no.

Q And what did you he do for you?

A He was an engi neer.

Q And then the Court made a finding that he spoiled
or del eted evidence on your conpany's |aptop, correct?

A When he canme on board, we had sent hima
Tel econnex | aptop and he al so had a Straight Shot |aptop. So
| don't recall. There was -- then he started using both

| aptops. So the spoliation was himdeleting files in one or

t he ot her.
Q Did you instruct himto delete files on the
| apt op?
A Absolutely not. W actually instructed himto

conply with any di scovery orders.

Q And did any of your subordinates, anybody worKking
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under you tell himto delete the files?
A No.
Q And the reason that the Court held in holding the

conpany |liable is because under the theory of respondeat

superior --
A That's correct.
MR LITTLE  Your Honor, |ack of foundation. The
docunent speaks for itself. It doesn't say that at all,
actual ly.

THE COURT: Sustained. Go ahead.

BY MR CAMPBELL:

Q But you individually were never sanctioned for
spoliation of evidence?

A | was not.

Q And, ultimately, the Court did enter a judgnent on
the underlying | awsuit?

A It did.

Q And individually and your conpany?

A That's correct.

Q And that was all related to the business
transacti on?

A That's correct.

Q M. Mrriner's attorney asked you about the

tel ephone call to M. Marriner
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A Yes.

Q Can you explain that? Was there a reason you were
calling himat a certain point?

A Because | keep getting reports fromthe bankruptcy
court of what's going onin this case. So it's tickling ne
all the time. And | think it was right after we | earned that
Larry Ellison was -- when they schedul ed the auction of the
Cal Neva and the stal king horse was Larry Ellison, so it was
just a -- you know, it really was an enotional thing in the
sense that once that finalization cane, where it's very
evi dent where the noney is conpletely | ost that we invested
and really feel that Dave Marriner msled us. And so |
called himup to say, hey, you should pay the noney back.

Q Ckay. And your testinony was that you asked him
if he had received a comm ssion. D d you know whet her or not

he had recei ved a conmi ssi on?

A We never saw any kind of comm ssion with, you
know, what Dave Marriner was receiving. | never saw any
financials, even after the fact that. | don't know where

that was buried, but it's nmy know edge that Dave Marri ner
made hundreds of thousands of dollars and investors | ost
everyt hi ng based upon his representations.

Q But just followup. You never saw that in any

financi als about the anmpbunt of the comm ssion?
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A | never saw anythi ng, no.
Q And just to be clear, on your -- your testinony
about when you called him is that your best recollection?

Did you review your phone |ogs? Did you review your cal

| 0ogs?
A | didn't. That's ny best recollection
Q Could it have been a different tine?
A It could have been.
Q "Il talk alittle bit about your testinony on the

Fairw nds Wnery, just so we're clear. BPBis the entity

that M. Little was asking you about.

A That's correct.

Q And BPB is a conpany that you own?
A | do.

Q And you own it entirely?

A | owmn it with a partner.

Q And in the original deal with Fairw nds, BPB took
an ownership interest?

A Yeah. W had two LLC s that we owned 100 percent
of. One was | MC Investnent Group, FE Wnery, and the other
one was BPB

Q The I MC I nvestnent Goup, is that the same group
that invested in the Cal Neva?

A Yeah. That was just the nane of the entity.
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Q Was it primarily you and one partner?
A It was just ne and one partner, yes.
Q And so in the original operating agreenent, ny

under st andi ng, BPB had a piece and IMC, this new | MC entity
had a piece?

That's correct.

So initially you controlled a certain percentage
under the operating agreenent?
That's correct.
And what was that percentage?

60 percent.

o >» O P

And when the changes that were nade to the
agreenent, it was ny understandi ng that the change was j ust

to transfer the BPB interest to the | MC?

A That's correct.

Q Ef fectively, you had the sanme percentage of
control, it was just a consolidation?

A That's correct.

Q And then there were additional changes to the

operating agreenent later, right?

A That was in January or |ate Decenber or January,
yes.

Q Is that where the changes were nmade to give you

the ability to dilute M. Radovan or CR?
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A That's correct.

Q And that was because of cash you were infusing in
t he conpany?

A Yes. \When they were nanaging it, it was
m smanaged and | kept having to wite checks, even though
was assured | wouldn't have to. So at some point, | had to
put a stop to it.

Q And that's why you anended t he operating
agr eenment ?

A That's correct.

Q Let's go to your July investor neeting. And
bel i eve your testinony was yesterday that you were told that
there were change orders or changes in the project that were

going to cost the project noney?

A Yes.

Q Correct?

A Yes.

Q There was no quantification of dollars, these
change orders are X mllion dollars?

A Yeah. It wasn't detailed whatsoever.

Q And | believe your testinony was al so that the --

it was going to be a refinance of the Ladera nezzani ne | oan
correct?

A That's correct.
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Q And that was going to be -- you understood it to
be $15 mi|llion?

A That's right.

Q And | think yesterday you said that 15 mllion
woul d in fact pay off the Ladera | oan?

A That's correct.

Q And your testinony, | think, yesterday was that it
would be 7 or $8 mllion?

A That's right, because there was fees and interest

on top of it.

Q The | oan was only six, right?

A Ri ght .

Q And you knew there were fees and interest?
A Yes.

Q And you al so said yesterday that Robert discussed
what these | oan proceeds were going to go forward with the
condo devel opnent ?

A Yes. | recall them having plans there for the
condoni ni unms, and actually Dave Marriner was show ng those
pl ans. And, you know, the lion's share of that noney was
going to nove the condo project forward, so we could get that
noney i n sooner.

Q And | think your testinony yesterday, he also

tal ked about design upgrades?
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Yes.

Can you | ook at Exhibit 18?

> O >

Certainly. Ckay.

Q Do you see the m ddl e paragraph under where it

says total $55.5 million?

A Yes.

Q Can you just read that, reviewthat, read that to
your sel f?

A Okay. You nean the paragraphs bel ow?

Q Just the one paragraph, we are refinancing.
A Ckay.
Q Is this paragraph that M. Radovan is telling

M. Yount simlar to what you were told in that July neeting

by M. Radovan?

A Yes.

Q And there's no nunbers in this paragraph, right?
A No.

Q What was your understandi ng of the condo

devel opnent cost?

A Well, | don't really -- | don't recall. They were
tal ki ng about bringing soneone in to build it for four or
$500 a square foot, and they're 1,200 square foot units,
dupl exes, so 2,500 square foot per building, 14 buil dings.

So, | nmean, what we didn't really know and | still frankly
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don't knowis what's really entitled? Do we really have
approval to do it?

Q And in both Exhibit 18 and in the discussion you
had in the July neeting, that was never quantified how nuch
t hat cost m ght be?

A No, it was not quantifi ed.

Q Let's go back to the Mosaic, sonme questions that
M. Little cross-exanm ned you on.

A Ckay.

Q Exhi bit 129.

A Ckay.

Q M. Little asked you about M. Johnson's foll ow up
e-mai |, which would have been the day after he sent his first
e-mail, which is February 1. That's also contained in this
e-mail, right?

A Yes.

Q And in that followup e-mail from M. Johnson to

M. Jam eson, he's going back to M. Jam eson in talking
about the neeting that you were at?
Paul was?

No. M. Johnson.

> O >

kay. Yeah.
Q And if you |l ook at the top of the second page,

wi t hout going through the detail in there, is that an
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accurate conversation what transpired in that Msaic neeting?

A | think so.

Q So in that neeting, did Msaic have sone
i nformati on al ready and were asking you to corroborate
t hi ngs?

A They did. | nean, they knew that this project was
supposed to open and it didn't. They knew that the
information that they had received from Robert Radovan and
Bill Criswell did not |ook Iike a well managed project and
t hey had concerns about it and they had concerns they weren't
getting calls back

| think they were very interested in doing a | oan.
They really liked the project. | nean, it's a very sexy
project and they wanted to do sonething. | think -- | nean
the fact was it was m snanaged.

Q But they were specifically asking you questions
about what they had al ready heard, is that your inpression?

A Absol ut el y.

MR. LITTLE (bjection, calls for specul ation
THE COURT: Sust ai ned.
BY MR CAMPBELL:

Q You earlier testified in response to a cross

exam nation question that the tearing up the termsheet was a

good thing. Wat do you nean by that?
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A Because when they reached out to us, they said,
you're on the hook for a mllion dollars bucks as a break-up
fee. You' re obviously not doing a | oan, because you're not
calling us back. And so the executive conmmttee by no neans
wanted to torpedo the loan with Mbsaic. Wat we were trying
to do is keep all our options open and keep Mosaic going. |If
they're calling us, instead of the person that is supposed to
be managing that, there's a problem In that neeting, we
were selling the Cal Neva

Q Your earlier testinony was that in Decenber or |
think it was Novenber or Decenber neeting, you renenber
di scussi ons where you told Robert not to conmt the project
to a break-up fee?

A Ri ght .

Q Was this news to you in this Msaic neeting now
there was a break-up fee?

A Yes, it was news to ne.

Q So you had not been told that M. Radovan had
commtted the project to a break-up fee with Msaic?

A He said that he had not conmtted the project to a
break-up fee specifically when asked.

Q And M. Little asked you if after this
February 2nd tinme frame, | guess up until the exhibit, the

letter fromMosaic, which is, I think, Exhibit 77, that you
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didn't have any evidence that or I MC didn't have any evi dence

that they went back and reached out to Mosaic, correct?

A No. | didn't have any evi dence one way or
anot her.
Q Do you have any evi dence or have you seen any

docunent in these nunmerous e-mails M. Little has asked you
that Criswell Radovan went back and reached out to Mysaic?

A No. Not to ny know edge, no.

Q And then just one final area. You said sonething
when M. Little asked you about the Ladera | oan and you said
you didn't know that Robert had pl edged the nenbership
interest to Ladera. Wat are you tal king about?

A So when the Ladera | oan went into default, Ladera
sent notice to have a sheriff's sale of the nenbership
interest. And, frankly, we didn't even see that letter until
it was like the day before it was going to sale by the
sheriff.

And we were able to convince the Ladera fol ks not
to harmus, because, you know, a |ot of the people had
invested in Tahoe or -- he didn't want to upset all the
investors, right, in foreclosing on our nenbership interests.
That's when we | earned that our nenbership was pl edged as
collateral. And the Ladera | oan was signed prior to us

investing, but he didn't disclose those docunents to us.
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MR. CAWMPBELL: Ckay. That's all | have. Thank
you.
MR. LITTLE  Your Honor, two brief questions.
THE COURT: All right.
RECROSS EXAM NATI ON
BY MR LITTLE
Q Sir, counsel tried to infer that the bad faith
spoliation sanctions cane agai nst your conpany because you
wer e sonehow a victimof a rogue enployee. Can you turn over
to the exhibit we entered, the one that is called order?
THE COURT: Wi ch exhibit nunber?
MR LITTLE | don't renenber which one.
THE WTNESS: That is correct. That is what

happened.

BY VMR LITTLE

Q Sir, turn, over to page five of that docunent.

MR. CAMPBELL: The order or the spoliation?
THE CLERK: The order is Exhibit 215.

BY MR LITTLE:

Q Exhi bit 215, page five, and I'm going to read
sir, lines 14 through page six, line two, and then we'll |et
the Court judge if you were a victim The Court i ndicated,
guote, during the course of trial, the parties stipul ated

that various e-nmails, which were recovered fromthe despoil ed
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| aptop that had been issued to and ultimtely returned by
Sommers were not produced in discovery by Tel econnex.

Tel econnex’ failure to disclose these e-mails, which were

ei ther received or sent by individuals other than Somers,
who are associated with Tel econnex underm nes any cl ai mthat
it was not conplicit in or otherwise |liable for Sonmers
spoliation efforts, end quote. Did |l read that correctly?

A "' m sure you did.

Q Sir, I have the original Fairw nds Wnery
operating agreenent. And | have the red |ined version you
sent over. |'mhappy to put these in front of you and nake
these exhibits. You' d agree with nme that you sent over to
Criswell Radovan, Heather, whoever, proposed red |line changes
to that agreenent, right?

A No, we didn't. | sent over a docunent and we al so
had a working copy in the office as well.

Q But you sent over red lines to that operating
agr eenent ?

A No. | sent over red lines and we printed it out
and did it in the office.

Q kay. And in addition to sending over red |ine
changes in section 8.1, you changed the docunent. That
section tal ks about powers of nenbers and it said that -- the

original docunment said that major decisions need to be
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approved by both FE, which was Criswell Radovan, right?

A Ri ght.

Q IMC and BPB. That's what it says and | can show
it to you. Do you recall that?

A That' s okay.

Q In the docunent you sent over that had other red
lines, that docunment now took out FE and BPB and it just said
maj or deci sions approved by only IMC. Do you recall making
t hat change?

A So there were changes that were nmade that were
accepted and then there were additional changes nade.

Q That change wasn't red lined, was it?

A No. Because it was done literally in the office
sitting wth him

Q Ckay. And then over in section 12.1, in the
ori gi nal docunent, the agreenment required a 90 percent
approval and you changed it to 60 percent, but didn't red
l'ine that section, correct?

A Agai n, that's because those were accepted changes
prior to that red Iine.

Q O at least that's your testinony, right?

A No. That's what happened, yes.

MR LITTLE Nothing further. Thank you, your

Honor .
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THE COURT: M. Wl f.

MR. WOLF: Nothing further, your Honor

THE COURT: Thank you very nuch, M. Chaney.

Wat ch your step going down. Gentlenen, | have a brief status
heari ng scheduled for 1:30. So if you can be back here at
1:30, it won't take too long, and we pick up there. Were do
we go fromhere, M. Canpbell?

MR CAMPBELL: Plaintiff rests. There's no
further wtnesses to call.

THE COURT: | immgine you'll have sonme w tnesses?

MR LITTLE Since they rest, yes, we intend to
call back Robert Radovan very briefly, your Honor, naybe 15,
20 m nutes

THE COURT: M. Wl f.

MR WOLF: |'mnot sure.

THE COURT: Wy don't you think about it. But
we'll carve out as much tine as everybody needs to put on the
case they feel is appropriate.

MR. LITTLE | expect naybe 30 m nutes or so, 30
to 45 mnutes for closing.

THE COURT: All right. Okay. Well, | appreciate
t hat .

MR LITTLE Are we able to go past five today if

we need to?

951

002107

002107

002107



80T<200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

THE COURT: No, not today. M. Cerk, let's |ook
at our cal endar.

THE CLERK: Tonorrow, your Honor?

THE COURT: Tonorr ow.

THE CLERK: W have a 10: 00 and a 10: 30.

THE COURT: Let's nove those and we'll give you
al I norni ng.

MR LITTLE | hate to be in a situation where we
start sonebody and we don't get through it. Let's just do
cl osi ng t oget her.

THE COURT: What | would like to do, | prefer to
do is get all the testinony in this afternoon, close up our
testinmony, give you the rest of the day to work on your
cl osings, conpile the exhibits you think are going to be
inportant for the presentation. | don't knowif there wll
be some Power Points. And then let's just start at 9:00
tomorrow norning with closing argunents and we'll go as | ong

as possi bl e.

|'"ve got a judge's neeting. | know when it will
start. | don't know when it will end. But we could probably
reconvene probably about 1:30. 1'd like to give it sone

t hought, but it was ny intention to issue a ruling fromthe
bench and it's still ny desire to do that. But | want to

hear from everybody before | make that decision
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MR. LITTLE  Thank you, your Honor. 1:457?

THE COURT: Let's go 1:45.

MR. LITTLE  Thank you, your Honor

THE COURT: Court's in recess.

(A lunch break was taken.)

THE COURT: M. Little.

MR LITTLE  Thank you, your Honor. 1'magoing to
call Robert Radovan and | promise it will be brief.

THE COURT: Don't worry about it.

MR LITTLE: We've beat these issues to death.

THE COURT: Yes, we have. M. Radovan, you remain
under oat h.

THE W TNESS. Yes, sSir

THE COURT: M. Little.

MR LITTLE: Thank you, your Honor

DI RECT EXAM NATI ON
BY MR LITTLE
Q M . Radovan, you heard M. Chaney say that you
kept himin the dark about just about everything. Yet he
clainms you told himin Cctober that you guys had recently
t aken $480, 000 in devel oper fees out of the project. First
of all, did you ever tell M. Chaney that?
A Absol utely not.

Q More inportantly, did that ever happen?
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A No, it didn't.

Q And you recall that counsel showed you a budget or
| don't know if he showed it to you or M. Criswell or
anybody el se, but there was a budget at the end of 2015 that
showed a $480, 000 devel oper fee as due to you guys, which was
then cleared out at the end of 2015? Do you recall that?

A Yes.

Q Can you explain to the Court what that was?

A Yes. That was a $480, 000 devel oper fee due to CR
that was m scategorized. W did a journal entry. It was
di scovered by our accountant that had been fees that were
drawn pre Canyon, during that period of the predevel opnent
Canyon period. Those funds were taken and spent on project
expenses capitalized within the equity structure. So it was
doubl e counted between New Cal Neva Lodge and Cal Neva Lodge
where the equity sat. So we did a journal entry to fix that
i ssue.

Q Did you go back and get financial records within
the last day or so to confirmthis?

A Yes.

MR. LITTLE  Your Honor, may | approach the
W t ness?
THE COURT: Yes, you may.

BY MR LITTLE
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Q Sir, while counsel is |ooking at that, would a
di sbursenent in the nmagnitude of $480, 000 have required any
sort of approval s?

A Any di sbursenent at all had to go through a nunber
of levels to be approved, because everything -- Hall had to
approve everything, Mark Zakuvo had to approve everything
So every draw that was done, any one dollar that went through
the accounts had to be approved by Hall and then Mark Zakuvo.

So as a general rule, I would say probably at
| east 90 percent of each draw was paid directly fromHall out
to everyone el se, whether it would be Penta or the main subs

and those type of folks. W actually kind of went through

the Cal Neva accounts that we were witing checks out of. It
was | ess than ten percent. It was about $60,000 a nonth
al nost .

Q So if I'munderstanding you, if you guys were

going to take out a fee of that magnitude, Hall woul d have
had to approve that?

A Certainly.

Q And in the Septenber, Cctober, Novenber tine
period, | know this didn't happen, but do you think Hal
woul d have approved a di sbursenent |ike that?

A Not wi thout questioning it heavily. Every drawis

shown.
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MR LITTLE May | mark this?
THE COURT:  Yes.
THE CLERK: Exhibit 216 nmarked for identification
BY MR LITTLE
Q Sir, I"'mgoing to show you what has been prenarked
as trial Exhibit 216. Can you tell us what this docunent is
and what it purports to show?
A Yes. This is the journal entry taking it from
a -- functionally a debit to CR Cal Neva to basically
capitalizing it as equity that had been drawn previously two
years earlier.
Q If I'"munderstanding you, it's a journal entry on
t he books?
A Correct.
Q It's taking the $480, 000 that was shown as due and
payabl e to you guys and noving it to a different colum on
t he books, basically into your equity?
A Correct. The funds had al ready been drawn two
years earlier and it was just double counting.
MR LITTLE  Your Honor, | nove for the adm ssion
of Exhibit 216.
THE COURT: M. Canpbell.
MR CAMPBELL: | don't have any objection

THE COURT: 216 is admtted.
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BY MR LITTLE

Q Sir, when was the last tine you took a devel oper
fee on this project?

A | believe it was July of 2015.

Q And how nmuch was that?

A It woul d have been $60,000 for the entire conpany
nont hl y.

Q And, sir, contrary to taking out noney, did you in
fact put noney back into the project in the October tine
frame?

A Cct ober, Novenber, we | oaned, you know, 250,

300, 000 back to the project.

Q And that was noney that you got fromthe sal e of
your share to M. Yount?

A Correct.

Q Can you explain to the Court -- well, can you
explain to the Court what you' ve been doi ng over the past two
years on behal f of Cal Neva Lodge without pay?

A Wll, I"'mtrying to initially refinance. | went
t hrough, | would say three very strong contenders.

M. Chaney tal ked about, obviously, Msaic, Col onbia Pacific,
and Langham Langham was a hotel conpany. And then those
two ended up -- I'Il come back to those in a second. But

t hose two ended up in a situation where when the filing
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happened, we were forced to do a Chapter 11 filing, they both
kind of fizzled out.

Since then, |1've been trying, Bill and | and the
whol e conpany has been trying to find a way to refinance,
sell, any formor fashion, basically, save the project, save
the equity in the project. | can tell you that every single
scenari o that we have gone through woul d not have incl uded us
being in the project, that being Ciswell Radovan or CR

Q What do you nean by that? Because you heard
M. Chaney saying, well, you were just trying to advance your
own interest?

A Not one scenario woul d have kept us in the project
and we worked tirelessly to do that. Like | said, this has
been going on two years now, a year and a half under the
Chapter 11. And it's just -- it's a strange process, 'l
put it that way.

I will say on the Langham situation, Langham got
pretty far down the line, actually to the point where their
i ssue was that they wouldn't go forward while having the | MC
Mol Iy and Yount in there. So they actually signed option
agreenents with the IMC and with Molly, | don't believe they
didit with you, M. Yount, but option agreenents were signed
by Langham and negotiated with the I MC and Ml ly to purchase

their interests.
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Q So on that point, M. Chaney kind of left the
i npression that the project would have got funded but for you
guys, somehow you're the poison that is preventing people
frominvesting. Wat is your response to that?

A That's certainly not the inpression we had gotten.
Li ke | said, Langhamis a good exanple. This is a very, very
| arge, well-funded international hotel conpany, probably 20
properties around the world, all five star, owned by one of
the weal thiest people in the world, a billionaire out of Hong
Kong. And they always wanted to keep us in as an experienced
devel oper.

We had al ways said at each of the investor
meetings that if the circunstance presents itself that is the
best for the project, best for investors, we wll exit. But
nobody ever cane up with one. But we always have naintai ned
that and al ways said that.

Q What' s your understandi ng of why Langhamdidn't go
f orwar d?

A It was first working through the IMC, Mdlly and
that situation, they just saw them as being a troubling
aspect to the project. So that took a while to get them
under option. They negotiated that through JVMBM our
attorneys. And at the end of the day, as when we -- it was

interrupted by the Chapter 11 filing.
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Q Sir, let's switch gears. You heard M. Chaney
testify that you guys pushed Mosaic to the side. You guys

did that, you ignored themfor three nonths, and you were

ultimately responsi ble for them backing out. 1Is any of that
true?
A Absolutely not. W had -- we were told basically

by the executive comrittee to do a couple of things. This is
in Novenber, starting in Novenber. Basically, get nore
noney, make sure we're not on the hook for the mllion dollar
break-up fee. Those are the two main ones.

So | did go back, acconplished both of those
things. And really the whole hol dup was the basically the
executive conmttee approval of it. And | was conmunicating
wth them That it wasn't sone -- | was told to step down
fromdue diligence, stop due diligence while they | ook at
ot her prospects. So | had to put themon hold, because that
is what | was functionally ordered to do.

Q Now, you heard M. Chaney say that one of the
reasons Mosai ¢ backed out is because they didn't know about
cost overruns. How do you react to that?

A That's absurd. That's the entire reason why we
were doing the financing. They knew -- | nean, that was the
entire reason for the financing was the cost overruns. To

say they didn't know about cost overruns is that kind of
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silly.

Q Sir, in Novenber of 2013, was Mosai ¢ prepared
close this |loan by year's end?

A Yes.

Q Do you have any proof of that?

A | do. | have a voicemail from Ethan Penner, the
CEO of Mpsaic, from Novenber 19th saying that they're willing
to close by the end of the year.

MR LITTLE  Your Honor, I'd like the Court to
listen to that voi ce nessage.

MR. CAMPBELL: Your Honor, | got to object.

THE COURT: Go ahead.

MR. CAWPBELL: This is totally unverified. |If
they wanted to have M. Penner here to testify, they should
have had himtestify. | never seen a voice nessage off a
phone. It's so hard to authenticate sonething |like that.
don't think it's right to allow himto do that.

THE COURT: It's his phone?

MR. LITTLE Exactly, it's his phone. He can
authenticate it. It's self-authenticating by the gentleman
identifying hinself and talking. I1t's inpeachnment evidence.
We didn't know that M. Chaney was going to cone in here and
say that Msaic wasn't going to close and we pushed themto

the side and sonehow we're to blane for it. So it's
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i npeachnent evi dence.
THE COURT: Have it marked and I'll admit it and

we can play it. Let's have the clerk mark it.

MR. LITTLE | don't have it, your Honor. | don't
have a witten transcript of it. | just have the nessage
itself. | mean, | can have that transcribed, but I wanted to

play it to the Court.

THE COURT: Ckay. Well, 1'd like to have sone
physi cal exhibit.

MR, LITTLE  Ckay.

THE COURT: So let's go ahead and have it pl ayed
and ny court reporter will transcribe it and we'll print it
out .

BY VR LITTLE

Let's identify what date this is.

This is Novenber 19th, 2015, at 2:55 p.m.
And it's from who?

From Et han Penner who is the CEO of Mbsaic.
What' s t he phone nunber?

(310) 926-4600, which is the Msaic |ine.

o >» O >» O > O

Let's go a head and play it.
(Hey, Robert, Ethan Penner. |'mcalling because
heard that we haven't connected with you in nore |like than a

week and | know that a | ot of work has been expended on both
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sides and a | ot of enthusiasmexists on our side to get this
deal done for you. So | don't want to -- | want to make sure
we don't | ose that w ndow of opportunity to kind of get it
done in the time frame that you need. W also need to kind
of budget our resources, not just capital, but tine, so
because there are other deals that also are aimng for a
year-end close. So please get back to nme, either cel
(310) 702-0135 or the office, and I | ook forward to our
part nership.)

Q Sir, did you or M. Criswell stand in the way of
Mosai ¢ not closing by year end or early January?

A Absol utely not.

THE CLERK:  Your Honor, that would be, after it's
transcribed, it will be Exhibit 217. You said that's
admtted?

THE COURT:  Yes.

THE CLERK: Thank you.

BY MR LITTLE
Q I want to nove on to another topic. You heard
M. Chaney say that there was no detail ed di scussi on of cost
overruns at the July 2015 neeting. Do you recall hearing
t hat ?
Yes.

Q In fact, the Court can interpret his testinony for
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hi msel f, but his testinony changed between yesterday and

today. What was discussed at that July 2015 neeti ng?

A Basi cally, what the update was. You know, that
was in the docunent. It was going through all the issues.
Q Let's stop there. You say the docunent?

A The update from Thanni sch and Case.

Q Exhi bit 10?

A And goi ng through those issues, what they were,
what we knew of the cost scenarios at that point, which was
over five and definitely nore comng. And that we were
proposing to raise an additional nine, along with basically
the 15 mllion nezzani ne financing.

Q Now, yesterday when M. Chaney was tal ki ng about
only knowing 1 to $2 mllion costs in this July nmeeting when
he was tal ki ng about for Starwood upgrades, was he confused
about whi ch neeting?

A We did have a neeting in April, which sounded --
that's about the discussion we had at that point in time. W
knew t here were sone scenarios out there and they were in the
1to $2 mllion range that we were di scussing at that point.

Q You al so heard himsay nmany tinmes that you kept
himin the dark and you dodged his questions, is that true?

A Absolutely not. He had an office ten feet away

fromny office in our office. He was there every other week
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at least fromJuly -- June, July through early February.
Q Did he conme to you and express all the concerns
you heard himsay in his testinony?
A No.
Q Now, one last topic. You heard M. Yount say

yesterday that someone on the unsecured creditors conmttee

in the bankruptcy rai sed sone i ssue about sone $11.5 mllion

Are you involved in the bankruptcy?

A Yes. |I'mthe debtor in possession

Q And do you have an attorney representing you?

A Yes.

Q Have you ever heard anything |like that?

A Absol utely not. And | actually after hearing that
yesterday, | spoke to Peter Beneventi, who is our |ead

counsel, and asked if he's heard of anything of that type,
and he confirned he did not. And he actually sent ne an
e-mail confirmng that as well with all the rest of the | egal
teamt hat we' ve never seen or heard of anything of that type.

Q Now, there was some di scussion yesterday about not
having audited financials until 2014 for sone period of tine.
Do you have an explanation for that?

A The 2014, it was a stub year, for lack of a better
term So we had the two entities, New Cal Neva Lodge and Ca

Neva Lodge. Cal Neva Lodge canme in as the equity hol der.
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New Cal Neva Lodge was actually owned by Canyon Capital. So
when we took themout in Septenber -- I"'msorry. It was two
months prior, July, we had this stub year. So both of those
entities were functioning as one as far as financial records
went. So we were not able to do fully audited, because we
didn't owm the entity for that year. So there was not a
fully audited financials for New Cal Neva Lodge until early
2014 and that work had been done.

Q Had there been audited financials perforned by an
outsi de auditor for 20157

A Yes.

Q And had both of those years' financials been
shared wi th investors?

A Yes. Every single nunber they got us.

Q And since those audited financials have been
provided to investors, has there been any change in any of
the way sonme of the investors have viewed or treated you?

A Well, you know, |I'd say after all of those issues
ki nd of canme out and went through that and then having Pau
Jam eson, who is part of the IMC, and Phil Busick, they were

very active. They actually sat in our offices, | think it

was in March, for the better part of a week to ten days. And

they took the attitude after that, they actually personally

apol ogi zed to ny entire staff for the way that they had been
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treating themand really kind of gone on our side and
basically we all started working for the best interests of
the project and get it done.

Q W' ve gone over this, there's procedures under the
operating agreenent to renove CR Cal Neva as managers?

A Certainly. W can be renoved for no reason at al
at any point in tinme.

Q And to your know edge, has there ever been any
sort of a vote to renobve you as nanagers?

A No. Not that |'m aware of.

Q Sir, just so we're clear, why do you believe this
project did not get funded and open?

A Vell, | think that the EC committee had approved
the Mosaic loan, and if not for, honestly, the IMC, MIlly and
M. Yount, | think that |oan would have closed. There was
absolutely no reason to have a pre neeting with them Never
heard of a | ender doing anything of that type or anyone
trying to do that.

This hotel should have opened on Father's Day.
G ven the closing after the delays, it m ght have taken a
little longer, but we should have been open for the better
part of a year now.

MR LITTLE  Thank you. No further questions.

THE COURT: M. Canpbell.
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CROSS EXAM NATI ON
BY MR CAMPBELL:
Q M. Radovan, you just said that the you believe
t he Mbsai c | oan woul d have cl osed. Do you have any docunents
at ally other than what we've seen in this trial where there

was an indication that the Mdsaic | oan was going to cl ose?

A They wanted to nove forward.
Q Do you have any docunents is the question?
A No.

Q And when you played the tape -- well, prior to

pl ayi ng the tape or the voicemail, you said that M. --
A Penner.
Q -- Penner. Your testinony was he had told you

that it was going to close by year end?
A Yes, sir.
Q Coul d you play that tape agai n?
A Uh- huh.
MR. CAWVPBELL: |Is that okay, your Honor?
(Voicemai | played at this tine.)
BY MR CAMPBELL:
Q M. Penner didn't say that your deal was going to
close. He actually said that he has other deals that were
going to close towards of end of the year, correct?

A That is correct. He was referring to our deal in
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that same tine frane.

Q We heard his testinony, he said other deals
didn't he?

A Uh- huh.

Q Exhi bit 216 was the sheet that was provi ded that
has the book entry between New Cal Neva and Cal Neva?
Correct.

Who prepared that?

That was done by Lisa Pacey.
At your direction last night?
No.

This was a docunent that was --

> O » O » O

Thi s has been around since Septenber.

Q And so it's ny understanding that it was a problem
with New Cal Neva versus Cal Neva, right?

A There was a double entry, as | understand. [|'m
not an accountant, so I'mnot going to -- but as I
understand, it was a double entry where it showed the
$480,000 in two different places.

Q Isn't it true that the New Cal Neva and the Cal
Neva, although separate entities, really kept a consoli dated
set of books, had one bank account?

A Yes.

Q There's no real separation on the noney between
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the two entities?

A There was originally and then once we cl osed, we
al wvays treated themthe sane.

Q I just want to nmake sure again. You understand
you' re under oath today and you testified under oath that
there is absolutely no truth, you' ve never heard anything in
t he bankruptcy proceedi ng about 11.5 mllion shortfall?

A | never heard that, never.

Q If there's a docunent out there that says that,
you haven't seen it?

A I haven't seen it and our attorney says he has not

seen nor heard of it.

Q And you don't believe you' ve ever been asked?
A No.
Q And |i kewi se under oath, you said that every one

of the bankruptcy plans did not include you?

A That's correct.

Q Soif I pull all of the bankruptcy plans, | can
see that you woul d have no invol verent what soever in the

bankruptcy plan?

A That is correct.
Q But in the Langham deal, you were involved in
t hat ?
A The Langham we woul d have stayed in. That was
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pre bankruptcy.

Q But the Langham deal bl ew apart when the
bankruptcy was fil ed?

A Correct.

Q One last area. | believe your testinony was that
you were providing all the information to Brandon that they
were requiring in the sunmary, fall of 2015?

A Anyt hi ng that he asked for, he would have gotten

Q You renmenber in the Cctober tinme frane that there
was an e-mail exchange between you and Troy G || espie?

A Yes.

Q About request for docunents?

A Uh- huh.  Yes.

Q And didn't M. G llespie request a litany of
docunent s?

A Yes.

Q And didn't you admit in the e-mail that everything
he asked for, you were at fault and had not provided those?

A On -- I'"'mnot sure which e-mail you're talking
about. Wen he asked us for information, we got the
i nformati on as quickly as we coul d.

Q kay. You're saying that in the sunmer when you
met with M. Chaney, you were giving himall the information

t hat he needed?
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MR LITTLE | don't think that's what he said.
THE W TNESS: Anyt hi ng he asked for
MR. LITTLE Exactly.
BY MR CAMPBELL:
Q And did you admt to M. Gllespie that in fact or
to the I MC group that you had breached the operating

agreenent by not providing docunents?

A That there were sone -- we failed on sone of the
reporting in Septenmber, October. Well, it was October, so
Sept enber.

Q And you agree that that failure to provide
docunents was a breach of the operating agreenent? You admt
t hat ?

A It was -- he admtted that, we failed to do that.

Q Did you admt it?

A Not that | recall. He was telling mne.

MR. CAMPBELL: | just want to use this to refresh
his recol |l ection here.

THE CLERK: Did you want that marked? Exhibit 79
mar ked for identification

THE COURT: M. Little, any objection?

MR LITTLE: No, your Honor.

THE COURT: 79 is admtted, Ms. Cerk.

BY MR CAMPBELL:
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Q M. Radovan, this is an e-nmail between you and
Troy Gllespie. It starts out with sone bullet points. Do
you see those?

A Yes.

Q And then it says at the very | ast page, |MC group
i nformed Robert verbally that there had been breaches of the
QA to date and your verbally acknow edged. And then
M. Gllespie |ater asked you in the e-mail, | want you to
confirmall of these points. And what do you say?

A Ri ght here it says, thanks for doing this. |
think it reflects our conversation. |1'd |like to discuss the
financing with you as we've done an extensive search. Do you
have tinme in the next week, next day or so to discuss?

Q So you didn't dispute any of the bullet points
that was in M. Gllespie' s e-mail bel ow?

A No.

Q You agreed with thenf

A | suppose so.

MR CAMPBELL: That's all | have.
THE COURT: Co ahead.
REDI RECT EXAM NATI ON
BY MR LITTLE
Q On page two of this docunent, this guys's nane,

M. Gllespie, he's telling you that as of |ate Cctober that
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the cost overruns are $9 million so far, right, $5 mllion
for fire code requirenents, 3 mllion for surprises and
accel erated aspects, 1 mllion for Starwod, 9 mllion total,
right?

A | don't have the docunent in front of me, but that

sounds about right.
Q These are his words, not yours, right?
A Right. Correct.
Q That's what you forecasted to investors way back
in July, right?
A Correct.
MR LITTLE: That's all | have, your Honor.
THE COURT: Thank you, M. Radovan. You nay step
down. Let nme get ny notes up-to-speed. Thank you.
M. Little.
MR LITTLE  Your Honor, we rest.
THE COURT: All right. Thank you. Counsel, we'l
convene at 9:00 for closing argunents, but beforehand I'd
like to nake a coupl e of personal observations, if | may,
wi th your perm ssion.
MR LITTLE: Yes, your Honor
THE COURT: These types of cases present unique
chal I enges. They involve conplex financial transactions, in

this case, an iconic |landmark in our nation's history. Wen
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| was a baby lawer, | joined a large law firmand | was
encouraged to neet one of the senior partners there by the
nanme of Rex Jami eson. He was a legend in the Nevada Bar.
And he had a fewrules of practice that he wanted to inpart
upon the young | awers under his tutel age, many of which I
remenber to this day.

And this was one of them He said, in your
career, you will handle cases in which there are thousands of
dollars in dispute. Then as your career advances, you wl|
handl e cases in which tens of thousands of dollars and then
hundreds of thousands of dollars and then mllions of dollars
wll be in dispute. But never forget behind every one of
t hese cases is a human bei ng.

These cases present unique challenges to any trier
of fact, because often tines they involve very good people
with the best of notives on all sides. It takes a very
speci al kind of |lawer to handle these types of cases. W
have about 11,000 licenses to practice law in the State of
Nevada. O those, probably 8,000 are in state. The |argest
law firmin our state is the Attorney General's Ofice. You
add up the Cark County District Attorney's Ofice, the
Washoe County District Attorney's Ofice, the Public
Def ender's O fices and all the other public offices, probably

t akes up about a third of all the licenses to practice |aw.
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But nost | awyers don't practice in a court of |aw

Many of them are transactional |awers, never step in a
courtroom Many of themdo trusts and estates, taxes.
Personal injury cases are nore likely than not to settle.

So that | eaves a very discreet subset of | awers
they call trial lawers, not litigators, trial |awers.
These are | awyers who have acquired the skill in taking
conpl ex cases, synthesizing themdown in readily
under st andabl e units, and presenting themto any trier of
fact, bench or jury. W rely upon these |awers. Qur whol
system of justice relies upon these | awers.

| don't know as | sit here now how this case is
going to resolve itself, but I want all sides to know that
this Court's opinion, they have been represented by sone of
the finest |lawers to cone before this Court. And | thank
themfor their hard work and dedi cation on behal f of their
respective clients.

Al right. Wth that, |adies and gentlenen, 1'I]
see you at 9:00 tonmorrow norning. Court's in recess.

--000- -

e
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STATE OF NEVADA )
) Ss.
County of Washoe )

|, STEPHANI E KOETTING a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That | was present in Departnment No. 7 of the
above-entitled Court on Septenber 7, 2017, at the hour of
9:00 a.m, and took verbatimstenotype notes of the
proceedi ngs had upon the trial in the matter of GEORCGE S.
YOUNT, et al., Plaintiffs, vs. CRI SWELL RADOVAN, et al.,

Def endants, Case No. CV16-00767, and thereafter, by neans of
conput er-ai ded transcription, transcribed theminto
typewiting as herein appears;

That the foregoing transcript, consisting of pages 1
t hrough 977, both inclusive, contains a full, true and
conpl ete transcript of ny said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and pl ace.

DATED. At Reno, Nevada, this 12th day of OCctober 2017.

S/'s Stephani e Koetting
STEPHANI E KOETTI NG CCR #207
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APPEARANCES:

For the Plaintiff:

For the Def endant:

DOMNNY BRAND

By: RI CHARD CAMPBELL, ESQ
100 W Liberty

Reno, Nevada

HOMRD & HOWARD

By: MARTIN LITTLE, ESQ
3800 Howar d Hughes Par kway
Las Vegas, Nevada

ANDREW WOLF, ESQ
Attorney at | aw

264 Vil l age Bl vd.
Incline Village, Nevada
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RENO, NEVADA, Septenber 8, 2017, 9:00 a. m

--000- -

THE COURT: Good norning, |adies and gentl enen.
Thank you for your indulgence. As | was reviewing the files
and exhibits last night, | had sone questions that | thought
perhaps 1'd start themoff and it nmay assist counsel in
narromng its argunents to the Court. I'Ill start with
M. Campbell. |Is Cal Neva Lodge LLC in bankruptcy?

MR. CAMPBELL: Yes, it is, your Honor

THE COURT: Is it subject to the automatic stay?

MR. CAMPBELL: Yes, your Honor

THE COURT: So the charge against it should be
di sm ssed?

MR. CAMPBELL: | don't know about dism ssed. |
think it probably or have to be litigated as a claimin the
bankruptcy court.

THE COURT: |'mjust tal king about in this Court.

MR. CAVMPBELL: Here this court, yeah.

THE COURT: Second question, the subscription
agreenent, is that between Cal Neva Lodge LLC and the
plaintiff?

MR CAMPBELL: That's correct, your Honor.

THE COURT: Wuld you concede, then, that CR Cal
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Neva LLC, Criswell Radovan LLC are not parties to this
contract?

MR. CAVPBELL: To the subscription agreenent?

THE COURT: Yes.

MR. CAVPBELL: | believe its managers and nenbers
of the LLC, they are parties to the contract. They were the
agents and operating on behalf of the Cal Neva. They were
t he managi ng entities.

THE COURT: Have you pled an alter ego theory in
this case?

MR. CAMPBELL: | pled that the defendants have
indi vidual liability.

THE COURT: The next question | had dealt with the
seventh cause of action, which is the securities fraud
pursuant to NRS 90.570. M. Canpbell, are these securities?

MR. CAMPBELL: Yes, they are, your Honor. |If you
| ook at Exhibit Nunmber 3, which is the private placenent
menor andum

THE COURT: |'ve |ooked at it.

MR. CAWPBELL: The very first page says it's a
securities offering with the exception that applies under the
statute as far as registration of the security with either
the federal or state governnment, but it doesn't nmean it's not

a security. It is a security. That's what was being sold
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under the PPM

THE COURT: But isn't this one, don't those
disclainers state that this is essentially a real estate
i nvest ment and securities?

MR. CAVPBELL: | don't think a person would get
a -- beyond being on the deed or be entitled to a real
property interest here. They're a menber of an LLC and hol d
a share, so to speak, in that, in that LLC If they were --
if you were buying a piece of real estate, you would get, you
know, it would be designated as an owner of that piece of
real estate

THE COURT: Doesn't this qualify as a private
pl acement under section 482 of the Securities Act of 19337 |
mean, we have | ess than 35 investors, because we have 20.
These are sophisticated investors, as defined in the statute
itself, and it's not for public solicitation.

MR CAMPBELL: Your Honor, | don't think that
nmeans as far as registration statenents, a security is a
security under ny understanding and that's what's represented
in the PPM This securities offering is what the | anguage
says.

THE COURT: Ckay. Let me see if there's any other
questions | have here before we begin. | think that answers

some of the questions | have. Thank you. M. Canpbell, you
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have the fl oor.

MR. CAWVPBELL: Thank you, your Honor. During the
course of this trial, the defendants have really attenpted to
shift the focus of this case on what happened after
Cctober 13th of 2015. | think they' ve done that in an
attenpt to not have this Court focus on what happened to
M. Yount.

What | see are the inexcusable acts of the
def endants prior to or about the tine that he nade his
investnment. The real focus on this, your Honor, should be
what happened prior to Cctober 13th or at about that sane
time frane.

THE COURT: Just a mnute here. Go ahead.

MR, CAMPBELL: They shifted that focus. What |
believe the facts have shown in this case, | think, let's go
back and focus on what really happened on the October 13th
time frame. Let's start with the Powell Coleman law firm
Despite what M. Col eman said, he was acting as an escrow
agent. You don't take nbney in a two party transaction, put
it into your trust account as for no other reason, it's --
it's an escrow. You're holding noney in an escrow.

And even nore in this case, he was holding it in
his trust account. And as your Honor knows, there's sacred

duties related to a trust account. You just don't have noney
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go into your trust account and willy-nilly send it out the
next day. Those rules are pretty consistent both under the
Texas Bar Rules, and in addition in our trial brief, I cited
what the Texas rul es consider an escrow hol der.

THE COURT: How did he breach the instructions?
He did exactly what he was instructed.

MR CAMPBELL: There were no instructions. That's
the problem There was no witing what soever

THE COURT: This is a new age, people wite
contracts in cyberspace instead of paper

MR CAMPBELL: |'mnot talking about paper. 1'm
not tal ki ng about anything in cyberspace. There was no
indication in there that M. Yount agreed to purchase a CR
share.

THE COURT: That's true.

MR. CAVPBELL: So he gets noney into his trust
account. He's got no docunentation as to what this noney is
for or whether there's any kind of an agreenent. And then he
just willy-nilly releases it the next day based on his
client's word.

THE COURT: Instructions.

MR CAMPBELL: His client's word, nothing else.
W' ve got the approval. Wat's really inportant, though,

your Honor, is that he was telling his clients before that
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time that they needed to get sone docunentation regarding
this. He was assuming it was a CR share, but he still said,
you need to docunent this, you need to get the approval.

THE COURT: Well, it was a CR share.

MR. CAVPBELL: That's what purportedly they tried
to sell. That's certainly not what M. Yount agreed to.

THE COURT: No. But that's what they sold. They
sold a CR share.

MR. CAVPBELL: So he's got a duty to M. Yount.
He's got a duty, | think, to the nmenbers of the LLC. He's
representing the LLC, ostensibly, even though M. Yount is
buyi ng sonething different than what he thought he bought, he
w || become a nenber of the LLC, so he is owed duties both as
a menber and as an escrow hol der and as soneone who has
deposited a mllion dollars into M. Colenman's trust account.

And | think that duty becones even nore evident,
your Honor, when we | ook at what happened back in January and
February of 2016 both. That's Exhibit Number 33, which is
the -- well, first, if you go back to what he told his
clients in Exhibit Nunber 33, which is the e-mail string with
his clients about what needed to be done.

And if you fast forward to Exhibit Nunber 64,
whi ch are the docunents that M. Col eman sent to M. Yount,

and aside fromthe m srepresentations and the untruths in
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t hese docunents, it's very telling that when he drafted a
pur chase agreenent, albeit in this case he was trying to
paper the transaction back fromCR -- from M. Yount back to
CR, he drafts a purchase agreenent. He knows that you --
he's a sophisticated transactional attorney. He knows you do
transacti ons with docunents.

And he put in the purchase agreenent, section
four, the closing of this transaction described herein is
conti ngent upon the agreenent receiving the approval of the
menbers who collectively own 67 percent. Such approval nust
be in witing and pursuant to the terns of the operating
agreenent. And he knows, and on his exam nation, when I
guestioned him he understands what a closing is. You get
t he docunents all signed, you get everybody signed up, then
you rel ease the funds.

That didn't happen here. He gets a mllion
dollars into his trust account. He has no docunmentation. He
has no corroboration at all as to what M. Yount has agreed
to or not agreed to and he willy-nilly rel eases the funds. |
don't think that could be a clearer breach of the duty he
owed to M. Yount and the duty he owed to the other nenbers
of the Cal Neva Lodge LLC

It's astounding to ne to do sonething |like that

wi t hout some witing. And why in the first place, why would
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t he noney ever go to the trust account if there was a side
deal ? There was no reason for that to go into his trust
account. So he obviously gave himsone kind of notice as, is
there sonething going on. He tells his clients, you got to
have docunents to paper this deal. He doesn't. And then we
know what docunments he knows he thinks need to paper that
deal , because he sends them

THE COURT: His testinony is that this was a
private transaction, an owner selling to a buyer, happens
every day.

MR CAWMPBELL: Sure, it does, but not w thout
notice to the other party, not w thout sone agreenent either
oral, some kind of an agreenent. He had no indication
what soever that there was any agreenent with M. Yount and
CR, Criswell Radovan or any of those entities. And he's got
a clear conflict of interest here. He's been representing CR
or M. Criswell for a nunber of years and now he's
representing the entity, which includes its nenbers. Wy
isn't he |l ooking out for those nenbers?

Wiy isn't he -- why is he so adamant about | ust
trusting his client's word to go ahead, we got approval, send
me the noney, and then he doesn't send it to CR He sends it
to CR s attorney when CR is buying the shares. The whole

t hi ng doesn't make any sense, your Honor. | think M.
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Coleman's law firm has breached the duties, and under the
breach of the fiduciary duty and the negligence clains we
asserted, | think the facts in this case and the evi dence are

squarely on point to prove that he's guilty of those two

counts.

THE COURT: Al right.

MR CAMPBELL: Moving to M. Marriner was nerely a
facilitator. | think the evidence shows otherw se. He was

deeply involved in getting M. Yount to invest under the PPM
where are you, let nme help you get a trust agent. M.
Marriner was the feet on the ground, boots on the ground, and
he was in charge of getting the investors into the fold. The
evi dence doesn't show that it was a handoff deal, here's

M. Yount, |'mnot going to have anything nore to deal with
him it's yours, M. Radovan, you take care of it.

THE COURT: \What about the e-nmil from your
client, 1'mdealing now with Robert?

MR. CAVMPBELL: He's dealing with himrelated to
getting docunents on the pro formas. That's what that
related to.

THE COURT: \What about the e-mail from M.
Marriner, which says, if you have any -- after your client
sends a list of questions, the e-mail fromM. Marriner says,

' m sending these on to Robert for himto answer, and then
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M . Radovan answers those questions.

MR. CAVMPBELL: But that doesn't excuse or change
M. Marriner's role in this function. | think a real telling
i ndi cation of what he really was doing, despite his
representations that he was nerely a facilitator is, you
know, Exhibit 8. He says, our signature pages, we would |ike
to have you on our teamis what he says in that exhibit.

Exhi bit Nunber 11, he says, we expect the hotel to
sell within seven years. W project that the net profit may
be 100 mllion or nore. He goes on, we project to have the
hotel refinanced. He's representing hinmself as a nenber of
the team Even Exhibit 14, he goes on to say the sane type
of thing.

And then, inportantly, in Exhibit 45, he's
witing -- M. Marriner is witing to M. Radovan and M.
Criswell, he says, please keep in mnd these are ny friends
and nei ghbors and they look to ne for advice and protection
Those are his own words. He's telling M. Radovan,

M. Criswell as what he saw as his role in getting people
into this project.

THE COURT: Isn't his role to find -- in
Exhibit 1, he's a broker real, estate broker for this
pr oj ect.

MR CAMPBELL: But Exhibit 1 also includes his

989

002145

002145

002145



91200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

role as selling shares of the PPMand it says in that exhibit
that he has full authority to do so. | mean, you' ve seen the

| anguage in it.

THE COURT: | agree. It said that he was and |
think he testified that he had been asked to raise $5 mllion
for the PPM

MR. CAVPBELL: And that he had full authority to
do whatever is necessary. | don't have the exact quote.
You've seen it. It's not limted to a handoff. And I think
his testinony is just trying to walk away fromthe
responsibilities he had under this, the duties he had, and
what he actually did in the project.

So when you | ook at that Exhibit 45 M. Marriner
says he's the advisor and protector.

THE COURT: Well, these were his friends. He's
been involved in that community for, what did he testify, 20,
25 years. And I'msure he's inploring M. Radovan to make it
right. He's got to live in that community. He's got to go
to the grocery store. He sees the people at the post office.

MR CAMPBELL: Sure. And I think he felt bad.

Did he really protect his client when he knew t he change
orders were $9 nmillion and didn't tell M. Yount? Did he
protect his clients when he was buying his share under the

PPM and i nstead M. Radovan says, no, no, they both know the
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PPMisn't full, with M. Busick's investnent? Did he protect
hi m when he failed to tell hin?

And | believe M. Marriner's testinony on this
point is that when M. Radovan said, don't tell himthat, |
bel i eve he probably said that, because M. Radovan didn't
want himto know. But that doesn't excuse not telling him

As you heard M. Criswell's testinony, there was
nothing in the nondi scl osure agreenment that would sonehow
[imt M. Marriner fromtelling M. Yount, hey, just want to
| et you know, the PPM has been fully subscribed and Robert
has a different deal for you, so you should talk to him You
know, that's a sinple phone call, that's a sinple e-mail, and
we probably woul dn't even be here today. Because it was a
materi al change and it was not what M. Yount had been
negotiating with both M. Marriner and M. Radovan since
July, mid July. So for all the chatter and all the
correspondence that took place in that two and a half nonth
time frame, we're selling you a PPMshare, that's a materi al
change when they're not selling hima PPM share.

THE COURT: One of CR s shares.

MR. CAMPBELL: So | really think that it's anmazing
that M. Marriner painted hinself as the victimin this case
at the end of his direct testinony. The victimhere is

M. Yount. He's the one that is out $1 mllion. M.
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Marriner is the one that his firmmde half a mllion dollars
fromselling the shares under the PPM Yeah, that sinple
phone call, and | don't think there woul d have been any
prohibition fromhimdoing that. 1| think it was a clear
breach of his duty, it was fraud, it was fraud by om ssion.

You don't tell soneone that they're going to buy
sonmet hing for a two-and-a-hal f-nonth-period and it cones to
your attention that's not the case, and you wal k away from
it. That's a material -- that's an om ssion of a materi al

fact that was very, very inportant.

THE COURT: | understand your argunent.
MR, CAMPBELL: | think if M. Mrriner had done
what he shoul d have done, like I say, we wouldn't be here.

I"I'l touch on the securities fraud issue, your
Honor. My interpretation of NRS Chapter 90 is even if it is
a private placenent, the 90.570, about fraudul ent or
prohi bited acts, 90.570, with the offer to sell a security a
person shall not directly or indirectly nake an untrue
statement of a material fact or omt the material fact, not
m sleading in |ight of the circunstances.

THE COURT: \What's m sl eadi ng about the
st at ement s?

MR CAWMPBELL: It's a material om ssion

THE COURT: What is material ?
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MR CAMPBELL: That Les Busick filled out the PPM
and the negotiations we've had for the last two and a hal f
nonths, we don't have a -- we don't have a share of the PPM
to sell you, so M. Radovan will sell you one of his shares.

THE COURT: Wuld you concede that CR held two
f ounders shares?

MR. CAVPBELL: There's no doubt that they held two
f ounders share.

THE COURT: Wuld you concede that CR sold one of
t hose founders shares to M. Yount?

MR. CAMPBELL: In their mnd. There was never a
nmeeting of the m nds.

THE COURT: Yes or no, did M. Yount acquire one
of CR s founders shares, yes or no?

MR, CAMPBELL: That's a tough question to answer.
What | learned in contract | anguages is both parties had to
agree to a deal. This was a one-sided transaction

THE COURT: Take a step back. Did M. Yount want
to buy a founders share?

MR. CAVMPBELL: He wanted to buy a founders share
under the PPM

THE COURT: That's fine. PPMcovers 20 shares,
mllion dollars a share. CR had two shares. The Ladera | oan

required CRto have at least 1 mllion invested, skin in the
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game, as has been bantered about in this courtroom They had
2 mllion, 2 founders shares. Wen M. Yount was able to

free up the cash fromhis IRA his 401K and had the mllion

dollars to invest, and he wanted a CR -- | nean, he wanted a
founders share. Did he not pay $1 million for a founders
share? The answer is yes, that's what he wanted. |Isn't one

of CR's two shares a founders share?

MR. CAWMPBELL: Yes, it is, your Honor

THE COURT: Didn't he then acquire a founders
share whi ch he sought fromthe begi nni ng?

MR. CAWMPBELL: |If you consider only one party
agreeing to a transaction and nmeking a contract, | guess he
did, but it's --

THE COURT: This is not one party's agreenent. He
wanted a founders share -- let's just take CR out. Let's
reverse this. Let's just say that M. Yount had two founders
shares and the subscription had been sold out. And
M. Criswell says, this Cal Neva Lodge is a beauti ful
project. It's going to |aunch the North Shore of Lake Tahoe
i nternationally and whoever is on the ground floor is going
to be making a ot of noney. | want in. | want a founders
share.

And M. Marriner says, |I'd love to help you, but

they're all sold out, however, | happen to have heard that
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M. Yount has two shares, two founders shares. Let ne ask

himif he's willing to sell it to you. Goes to M. Yount,
M. Yount says, for a mllion bucks, you bet.
So M. Criswell sends a mllion dollars to

M. Yount's attorney's trust account and says, upon the
execution of the transfer of the share, send the mllion
dollars to M. Yount. That transaction occurred. D dn't
M. Criswell acquire a founders share?

MR CAMPBELL: Again, your Honor, if you have
M. Criswell assumng he is buying under the PPM

THE COURT: There's 20.

MR. CAMPBELL: Moneys go into the project when
you' re buyi ng under the PPM your noney goes into the
project. It isn't taken out of the project. You do a
transaction like that, there's conditions to get it approved.

THE COURT: All right. At the next sharehol der
neeting or in witing?

MR. CAWMPBELL: It's just a different situation.
You can't tell soneone you're selling thema Cadillac and
then -- a new Cadillac and then without telling -- when you
drive up in the car, it's a ten-year-old Cadillac. It's a
different deal than what M. Yount assunmed he was buying
i nto.

THE COURT: But in this case, M. Yount has the
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two brand-new Cadillacs. There's 18 brand-new Cadill acs out
there. M. Yount says, | can only drive one at a tinme and
"1l sell mne to M. Criswell. Doesn't M. Criswell get a
brand- new Cadi | | ac?

MR CAMPBELL: Not if he wasn't delivered a
brand-new Cadillac, not if he was delivered a ten-year-old
Cadi | | ac.

THE COURT: Tell ne, and nobody has explained it
tome, tell me if | laid that founders share from
M. Criswell and M. Radovan right next to the founders share
of M. Busick, what difference is there?

MR. CAVPBELL: Well, there's a big difference with
it if there's no sharehol der approval as we saw in the
docunent .

THE COURT: |'mnot tal king about the process, the
shar ehol der approval set out in the operating agreenent.
What's the difference between those two shares?

MR. CAWMPBELL: Functionally, there is no
di fference.

THE COURT: So didn't M. Yount get what he
want ed, which was a founders share?

MR CAMPBELL: No. He wanted a founders share
under the PPM and that's the difference, and that's the

materi al difference.
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THE COURT: If there's 20 shares under the PPM and
he gets one of them where are the damages?

MR CAMPBELL: Because M. Yount woul d have never
invested $1 mllion if he knew that he was buying a CR share.
H s testinony was pretty clear on that. He would not have --

THE COURT: But he wanted a founders share.

MR. CAVPBELL: But he woul d not have bought a
share from CR that would indicate to himthat CR was taking
noney out of the project instead of a mllion dollars going
into help the Cal Neva get to the finish |ine.

THE COURT: | understand that argunent, but nobody
as yet told ne -- | guess you have. There is no difference
between the CR share, founders share and M. Busick's
f ounders share.

MR, CAMPBELL: Assum ng you have sharehol der
approval .

THE COURT: Correct.

MR. CAVPBELL: Which never happened in this case.

THE COURT: Well, that's a matter of opinion. Go
ahead. Next argunent.

MR CAWMPBELL: Let's nove to CR

THE COURT: Wth respect to M. Criswell as to the
causes of action three, six and seven, isn't it M. Yount's

testinmony that the first tinme he ever nmet WlliamCriswell
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was at the Decenber 12th, 2015 neeting after he had al ready
i nvested his noney?

MR. CAMPBELL: That's correct, your Honor.

THE COURT: (Ckay. Thank you. Go ahead.

MR. CAWVPBELL: But M. Criswell was a partner and
knew about the sale of the CR share to M. Yount.

THE COURT: Ckay.

MR. CAVPBELL: His testinony was pretty clear on
that. So | think, your Honor, you' ve heard a bunch of
di fferent people talk about that Decenber 12th neeting and |
think there's only one conclusion, that if you link it
al together, that M. Yount was shocked and di snayed and upset
and by then he didn't even know about the sale fromCR to him
i nstead of under the PPM

THE COURT: | think M. Yount characterized it as
r ousi ng.

MR. CAMPBELL: That doesn't happen if all the
menbers and M. Yount had al ready known what was conveyed to
them So | think the proof is in the pudding there as to
what happened in that neeting and what was di scl osed in that
neeti ng and what had not been disclosed prior to that tine.

| don't think there's any evidence that it was a
staged revolt. It was a reaction to what they had heard both

fromM. Radovan and M. Criswell trying to snooth it over
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when peopl e were so upset.

They were rightly upset. These peopl e together
had a collective $18 mllion into this project and the
project was going forward without new financing. It was
consi derably over budget. The construction budget al one was
probably, if you round it to 10 mllion out of a 17 mllion
construction budget, that's a 60 percent increase, close to a
60 percent increase in a budget that was in the docunents
that said was ironclad and we've vetted it.

THE COURT: That's the price

MR. CAVPBELL: That's a big shock to ne. It would
be a big shock to anybody, | woul d believe.

Let's nove to the fraud as to the CR s entity.
You know, active om ssion of a material fact can be fraud.
There's no doubt about that under the law. And | think in
this instance, especially in Iight of the recomendati ons and
assurances that were provided to M. Yount prior to making
the investnent and the change in circunmstances or the
information that M. Radovan knew, | think this was
actionabl e fraud.

As we know about the change order in Septenber, if
you | ook at the actual change orders that were signed and the
docunents that show the change orders that have at | east been

approved by the construction manager, but had not been signed
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off, there was close to over $10 mllion in change orders
t hat were approved or were in the works.

And M. Yount's testinmony and | think it was clear
and it was corroborated by the evidence is he never knew t hat
there was that kind of change orders. That's a materi al
om ssion. You know, what's the problemin calling M. Yount,
there's a lot of chatter, a lot of e-mail going back and
forth with M. Marriner and M. Radovan at this tinme, just
want to | et you know we confirmthe change orders we tal ked
about in July are now pushing up to $10 million.

THE COURT: Wasn't he infornmed of that not only in
the July construction report --

MR. CAWMPBELL: No, your Honor. [I'll address that.
That's the argunent that M. Marriner, he nade that early on
inthe project. |It's the argunent that we've heard
repeatedly through this that sonehow Exhi bit Nunber 18 tells
M. Yount that the project is $9 mllion over. And in
exhibit -- we have all nenorized Exhibit 18 pretty nuch, and,
you know, surprisingly, M. Chaney had a very simlar
recol | ection of what happened in that July tinme franme in that
i nvestors neeti ng.

The exhi bit says, okay, we're going to refinance
this nmezzanine for 15 mllion with a less costly loan. So

the nezzanine is six, but we know there's interest on top of
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that, so that's seven plus, who knows, it's not quantified
but it's not just $6 mllion. He goes on, we have sone code
i ssues that we have to deal with, we have to use sone of this
15 million refinance for that. Doesn't quantify that.

So what are those code issues? M. Yount believed
themto be $5 mllion plus at that tine. That's what was in
his e-mails and that's what was told to him So he whet her
it was told then or before, he knew that there was sone
change orders and it was going to be in his -- what he's
docunented as $5 million plus.

We know that the sane e-mail says, now we're going
to rel ease sone funds for the condo devel opnent, not
quantified, but --

THE COURT: They had it down to the square foot.

MR, CAMPBELL: It wasn't quantified froma dollar
anount. \Wat does that nean, the condo devel opnent? |f you
| ook at Exhibit 4, the condo devel opnent in the second box in
Exhibit 4, where it says, once we get 20 mllion, we're going
and start doi ng the condos.

THE COURT: Correct.

MR. CAWMPBELL: That was a $2 million nunber. How
much was that condo devel opnent? So there's all these
t hi ngs, and then M. Radovan and M. Marriner tried to |lunp

in Exhibit 10 as kind of the tandemnotice that if you | ook
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at 10 with all the litany of change orders, again, not

guantified in dollars, and the Exhibit Nunber 18, which says

we're going to refinance for 15 mllion, you can't just add 6
mllion of the Ladera | oan and assune that 9 mllion nmeans
there's a $9 nmillion change orders

If that was the case, that e-mail should have said
that. It should have said, we're going to have 8 or
$9 million and the entirety of the difference of paying
Ladera off is going to the change orders. But it doesn't say
that. It says we're going to do a bunch of things we're
going to do and no one ever quantifies it. And what we know
is that M. Yount was told it was 5 mllion plus.

And he also was told, well, M. Radovan said we'd
like to have sonme cushion. Well, great, we'll have sone
cushion. W don't know what that is, but it's at least a
little extra noney if you consider all of the other things.

As we know, refinancing alone is not free. You

have upfront costs. What was that 15 mllion going to go
for? Certainly never in any docunent said that 15 million
refinance -- nine of it was going to change orders that were

never in existence. So that's a material change fromthat
was told in July to what M. -- fromwhat M. Mrriner and
Radovan knew cone Septenber, weeks before he invested in this

pr oj ect.
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And, in addition, that refinance of the nezzani ne
| oan, that was the only tinme that anybody told M. Yount
about a refinance, those terns that we were going to get a
better terns. But we know M. Radovan testified here and,
again, in deposition that he knew i n Septenber, maybe even as
early as August, that they needed to refinance the entire
project. And if they didn't refinance that entire project,
they were not going to finish this deal

And he never told M. Yount that. Telling
M. Yount that we're going to do a 15 mllion nmezz refinance,
whi ch, six plus will go to payoff, and going to a total
refinance of the project with substantial additional funds,
sonmewhere between 16 mllion nore than the budget, that's a
material fact. | nean, if | was an investor, anybody who was
an investor, they would want to know that the project was now
going to have to be refinanced and it's not going to go
forward

THE COURT: But wasn't this discussed anongst the
EC for nonths? | nean, they had been in negotiations with
Mosai ¢ i n Novenber. Those individuals were clearly aware
that that was one of the options, the total refi was one of
t he options, the nezz was another, a capital call was a
third. Wuld you argue that having all of those options on

the table is a dereliction of the duty of the managenent,
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that they would be deficient in their duty if they didn't
explore all these options and lay it out.

As a matter of fact, | think the testinony from
everybody was that the EC was actively invol ved and
know edgeabl e, particularly with the Msaic | oan, because
t hey asked tough questions of M. Radovan. Asked himto go
back, see if he couldn't negotiate a way that the bank woul d
wai ve the fee, asked himto go back, tell Msaic to hold off
whi |l e they expl ore other options, asked himto go back to see
if he couldn't raise the limt of the noney. Doesn't seemto
me that the EC was operating in the dark at all.

MR. CAWPBELL: | tend to agree wth you sonewhat.
| know from sone of the e-mails that one of the late exhibits
we i ntroduced yesterday, that the EC was asking for a | ot of
i nformati on.

THE COURT: And that's their duty.

MR. CAVPBELL: | don't have a problemw th that.
But M. Yount is not on the EC. He's not even an investor at
that tine. He's leading up to his investnment. [|f that
know edge is out there, and certainly M. Radovan knew and,
perhaps | don't know when the EC actually knew, the e-nmail we
| ooked at the |ate exhibit yesterday was |ate Cctober 27th, |
believe. Exhibit 78, | believe it was.

Yeah, they knew, but M. Yount never knew. He
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wasn't privy to the EC communi cations. He wasn't
negotiating. He didn't even know probably who was on the EC
at that time. He was talking to M. Marriner and M. Radovan
and those are the guys that tell himthat -- that need to
tell him that have a duty to tell himin light of the
previ ous representations that, hey, we're now-- we're
closing in on 10 mllion in change orders. |If we don't get a
refinance, we're not going to go forward on this thing.

That just astounds ne that you couldn't consider
that as a material om ssion of fact before M. Yount puts a
mllion dollars into this project, that an investor woul dn't
want to know t hose kinds of facts and it wouldn't affect his
decision. He testified it certainly would have affected his
deci sion. He would not have gone forward or he woul d have
figured out nore.

The nmere fact that you have a budget increase of
t hat nmagni tude and a potential stop work unless you get sone
refinancing, those are things that M. Mrriner, M. Radovan
knew and were not disclosed to M. Yount. And those were
i mportant, inportant facts that woul d have been a very big
part of his decision making.

So when you add that into the total |ack of any
comuni cations regarding the switching of the sale, the PPM

being full up, I nean, those are three pretty big facts that
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woul d have factored into M. Yount's decision naki ng process
and which he testified he woul d not have gone forward with
t hose facts in mnd
So |l think it's very telling as to what M. Yount
knew and didn't know. | nean, there's no m stake that when
M. Yount was sent those docunents in February by M.
Col eman, that he had never agreed to any of this stuff.
Furthernore, | think, your Honor, | think there's
a couple of different argunents that they' ve nade that, the
def endants have nmade through trial that | think are rea
i nportant, too, is sonehow the | anguage in the PPM docunents
exonerates the reliance argunent. And | think your Honor has
al ready ruled on that issue in the Marriner order on sunmary
j udgnment where you said that the Court does not find that the
PPM and subscription agreenent effectively disclaimreliance.
Rat her, that notice is limted to the disclosure with the
ri sk associated with the investnent.
You're right. Those risks set forth in the PPM
are risks that once you're in the project, you could have a
capital call, you could be dil uted.
THE COURT: You could | ose your entire investnent.
MR. CAVPBELL: You could | ose your entire
i nvestnent, but that's not the sane as fraudul ent om ssion or

m srepresentations. Those | anguage does not excuse actions
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of soneone to sell a security to soneone prior to that you
can't rely on that kind of excul patory | anguage. Sure, if it
was after the fact, that's a little different situation

I think defendants al so take the position that |
think is untenable is that M. Yount coul d have done nore due
diligence on this project. First of all, M. Yount did due
diligence. You saw that July e-mail string. There was a | ot
of due diligence. There were questions and there were
guesti ons answer ed.

THE COURT: He talked to his CPA, he took a tour
of the site.

MR. CAMPBELL: Sure. He did a |lot of due
diligence. And he was told in that tinme frame, he was told
we're about 5 mllion over budget. W're going to do a
refinance of the nezz to cover sone of these costs w thout

any particularization of what they were. So he did do due

di li gence.

THE COURT: Talked to the architect.

MR. CAMPBELL: So when he gets those answers from
t he developer, | don't think he has a duty to follow up a
coupl e of weeks before his investnent and say, well, you
know, have the change orders -- has the nunber of the change
orders? Are we still on schedule? 1In fact, he did ask, are
we still on schedul e?
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And according to M. Yount's contenporaneous
docunents, the schedul e was going to be a soft opening, but
the only schedul e change was because of a |light wi nter and
the lack of revenue if they opened i n Decenber

For all intents and purposes, he was told several
tinmes, yeah, we're ready to open. W can do it on the 12th.
We're not going to, because of the bad winter that m ght
occur that we've had in the past years and the | ack of
revenue. We'll do a soft opening and nove on. But, you
know, that's far different than what he's told.

So | don't think as an investor, he's nade those
representations, those representations are nade to him he
relies on them | don't think the day before he nakes his
i nvestnent he has a duty to follow up. | think the duty |ays
on the people that gave himthe representations in the first
place to foll ow up and say, hey, |ook, those things we told
you back in July, it's not true anynore. Things have
changed. And we want to | et you know before you nake your
investnment. That's the duty.

And, finally, as to due diligence, how do you do
due diligence when soneone switches what you bargained for to
buy sonet hing under the PPM and instead you get a CR |
don't know how you do due diligence on sonething |ike that.

By the way, is there roomunder the PPM? Can | still buy?
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That's a duty to tell M. Yount that Busick closed out the

PPM
Agai n, we have M. Radovan painting hinself as a

victimin this case. Wile they were able to put a mllion,

M. Radovan and M. Criswell, their entities were able to put

amlliondollars in that, M. Yount is that out a mllion
dollars. | don't see how they are the victins.

Again, this would have been so easy to avoid this
whole trial. M. Radovan picks up the phone and says, hey,
Stuart, guess what, Busick just closed out the PPM but if
you still want a share, | can sell you one of ny shares. |Is
that okay with you? Can we agree to that? You want to sign
a docunent or I'll confirmit in an e-mail? That never
happened, your Honor. That never happened. | find that
i nexcusabl e.

And then what nakes it even worse is that they
don't tell himat all.

THE COURT: Well, that's an interesting point that
you bring up, M. Canpbell, because the uncontroverted
testinmony is that M. Radovan thought M. Marriner told
M. Yount, and M. Marriner thought M. Radovan told
M. Yount. In fact, neither of themtold M. Yount, but it
doesn't seemto have any evidence in the record that either

M. Marriner or M. Radovan got together and said, let's not
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tell M. Yount.

MR CAMPBELL: Well, M. Marriner testified that
M. Radovan told himnot to tell, not to discuss it. And
believe M. Marriner on that, because | think M. Radovan
needed that mllion dollars and he saw an opportunity here to
sell one of the shares.

THE COURT: | believe the testinony from M.
Radovan is that he wanted M. Yount to participate, founder
of Napa Val |l ey, unquestioned pillar of the community, a
sterling character.

MR. CAMPBELL: Sure.

THE COURT: Absolutely a gem and sonebody you
woul d want on your board or involved in your conpany no
matter what the enterprise is, a board nenber of the TRPA
Who woul dn't bend over backwards to help M. Yount be part of
the Cal Neva, an iconic project like that on the North Shore
some 300 feet fromhis property?

MR. CAVPBELL: Wouldn't you ask? Wuldn't you ask
t hat person?

THE COURT: Well, sure, you want to be part, you
want a founders share?

MR CAMPBELL: You want to buy one of ny shares?

THE COURT: Do you want to buy a founders share?

We diverge on that point. | respect that decision
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MR. CAMPBELL: | nean it woul d have been an easy
fix.

THE COURT: Cearly.

MR. CAVPBELL: And it would have been the right
thing to do and it would have been the easy thing to do. And
as M. Criswell testified, he's been in a -- he's done a ton
of deals in his day. And when you get an agreenent,
especially a mllion dollar transaction, you at |east get a
handshake. W don't have a handshake. W don't have a w nk
or a nod in this case, your Honor

THE COURT: Didn't even go furniture shopping.

MR. CAMPBELL: Let's nove to the conversion next,
your Honor. | think what CRdid inthis fits all the
el ements of conversion also. They took the noney. There was
no agreenent to take the noney. Once this ruse was found
out -- and it's interesting, | think that's an inportant
poi nt to make, your Honor, is that, you know, M. Yount took
a tour with M. Radovan, | think they had breakfast together,
a week or so after he closed. Does he tell him hey, |I'm
going to confirm you know, I'mgoing to send you a share, a
certificate or confirmation that the deal has gone through

Doesn't tell him anything.

Doesn't tell himat all. 1In fact, M. Yount
doesn't even know until if you |l ook at Exhi bit Nunber 60, at
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page 172, M. Yount says, |I'mlooking at this cap table and
the cap table has a footnote, Stuart Yount holds 1 million
within the CR2 mllion. M. Yount says, this is in error.

| f you | ook back of the comrunications up to the sale, as
wel | as who ny I RA check went to, | was buying 1 mllion of
the original founding investnment, which | was told out of the
15.5 avail abl e out of the 20. Please correct the cap table
and show ny preferred interest as one of the original

i nvestors.

We know what M. Yount is thinking. This is the
first tinme, we're tal king about three or four nonths after
his investnent, that any indicia comes to himthat he's told
that he may have bought a CR share instead of one of the PPM
To ne, that silence just proves to ne what M. Radovan was
doing was trying to hide the ball on this deal

And when they got caught, when they had that
neeting at the Hyatt on the 27th, they tal ked about, okay,
we're going to buy back your share. W' Il get sonme noney to
buy back your share

THE COURT: Once we get reinbursed.

MR. CAVPBELL: We'll send you sone docunents to do
that. Wat docunents do they send hinf? They send himthese
docunents that are totally inaccurate. There's no m stake.

They're trying to get M. Yount to sign a docunent that he

1012

002168

002168

002168



691200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

was m staken in his belief that he was buying a PPM or he
m st akenly signed the subscription agreenent and that the
parties' real intent was to have himbuy a CR share.

Way woul d you put sonething in that docunent so
untrue and try to get M. Yount to sign a docunment |ike that
ot her than to cover what you had done back in Cctober
Because they knew, they knew they didn't have an agreenent
and they were trying to paper this transaction, trying to get
anot her fal sehood into the docunent, that we've had a
shar ehol der neeting and all the sharehol ders have approved
t hat .

That just didn't take place. That is egregious.
And | think it goes to prove the point they were never going
to tell himunless they got caught. And when once they got
caught, they tried to paper the deal that M. Yount never
agreed to get involved in.

Back to the conversion, your Honor. | think, your
Honor, the tenor of the nenbers, | don't think they would
have ever approved this transaction that was supposed to be
required, whether it be at a special neeting or the annual
nmeeting. M. Chaney's block, | don't think -- he was
certainly upset, and | think fromthe e-mail chatter we've
seen, so were the other investors pretty upset over this

whol e t hi ng.
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You can't buy M. Radovan's testinony that the
menbers woul d have approved this. They never did. M. Yount
demanded hi s noney back. There was no approval fromthe
menbers. There was no contract. Wen they refused to give
hi m his noney back, that's conversion, plain and sinple.
Couldn't be any clearer, |I think. So that's just to ne, it's
a classic case.

Your Honor asked earlier about the individual
liability, and ny understanding of the pleading rules is that
piercing the veil is not an actual pleading requirenent. But
we did say that Criswell Radovan individually were liable
under the case, and | think the facts in this case have
denonstrat ed under Nevada | aw as far as piercing the
corporate veil, we're there. These businesses were not
capitalized. CR and Cal Neva -- CR Cal Neva, Criswell
Radovan LLC, M. Criswell said these are really just shel
entities.

THE COURT: To the projects, to the various
proj ects.

MR. CAVPBELL: W don't have any enpl oyees. Your
Honor knows the elenents. They're pretty well spelled out in
the McCleary Cattle Conpany case and | think the Lunos, the
LLC Marketing versus Lunps. As your Honor knows, there's

three or four things you had to do, and there's a whole
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checklist that the courts have | ooked at to help themin
maki ng a determ nation

The three el enents are whether the corporation is
i nfluenced or governed by the stockhol ders, there's such a
unity of interest that the conpany and the stockhol ders are
t he sanme, and adhere to a corporate fiction or separate
entity to sanction fraud or pronote a mani fest injustice.

If your Honor renders a judgnent agai nst one of
these entities here, he'll never be able to collect. These
are not capitalized. They have no assets. And that's --
there's a 14-part test that the courts have used kind of to
help themin the determ nation, again, capitalization,
non- observance of corporate formalities, insolvency of the
corporation at the tinme of the litigation, interm ngling of
f unds.

Here's a great exanple of intermngling of funds.
If CR sells a share and their attorney sends it to Criswell
Radovan, clearly ignoring corporate formality, the noney back
and forth, the bank accounts were internm ngled. So, yeah,
think the use of the sane address, enploynent of the sane
attorneys and enpl oyees for all different entities.

So | think in this case, what we've got here is
that the Court should ignore the corporation and pierce the

veil, if it's soinclined to enter a judgnent and both M.
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Criswell and M. Radovan are individually liable in this
case.

I"mgoing to nove to the Mosaic | oan i ssue.

THE COURT: We want to nake sure that we give the
ot her side sonmetine as well.

MR CAMPBELL: | can wap this up pretty quick,
your Honor.

THE COURT: Go ahead.

MR CAWMPBELL: | think the Mosaic |oan issue is a
red herring. That happened way after the fact. There was no
countercl ai magai nst M. Yount for sonehow derailing that
| oan and there's no evidence that he was involved in any
di scussions with Mpsaic. Qbviously, all the investors were
concerned. W've got the e-mails. They're trying to work
out a strategy. M. Yount has no -- what incentive would he

have to undernmine the Mdsaic loan? M. Criswell tells himin

exhibit --

THE COURT: dearly none.

MR CAMPBELL: 51.

THE COURT: | think everybody testified that
Mosai c was the best option. M. Chaney said it as well. It

was the best option to rescue the project.
MR CAWMPBELL: W have the best evidence in this

case as to what happened with Msaic, their own words in the
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e-mail, which are --

THE COURT: 124.

MR. CAMPBELL: The new one yesterday, the Msaic
termnation letter that surprisingly wasn't produced.

THE COURT: February 24th.

MR. CAWVPBELL: Very material to these facts. |
think it is a sideshow. That doesn't apply to what happened
in October 13th. There's no evidence that M. Yount
interfered in that. M. Radovan says he thought he did and
the Il oan would close. Even that tape recordi ng yesterday or
t he nessage, M. Radovan tried to tell the Court that voice

nmessage said we can close at the end of the nonth. You heard

it twce.

THE COURT: At the end of the year.

MR, CAMPBELL: You heard it twice. It didn't say
that. It said, we've got other things to do and we've got

ot her deals to close, where are we on this deal? W haven't
heard fromyou for a while. So it's a sideshow It
shouldn't at all be considered as to whether M. Yount was
defrauded, whether his noney was converted fromhim whether
there was a breach of duties. A total sideshowthat | don't
think is relevant to this case.

Same with M. Chaney's credibility. W spent a

ot of tinme yesterday on his credibility. He cane here
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forward, because he was mad, too, and rightly should be mad.
| think he does have a prejudice. Wuo wouldn't? And so
think his testinmony was hel pful to the Court. It confirned
how t he Mosaic neeting was set up. Certainly told the Court
that M. Yount wasn't involved and corroborated the evidence
as to what actually happened to the Mdsaic | oan.

I think also the July neeting was very
i nformative, because the testinony M. Chaney gave and in
conparison wth Exhibit 18, alnost identical, sane thing.
We're over budget, no quantification. W're going to get a
mezz | oan refinance, get better terns, and we'll have to pay
off the original one. W're going to rel ease sone noney for
the condos. W' ve got sone code issues that we've got to
deal with. And we're going to have a little cushion. So,
you know, very consistent. So, again, M. Chaney's
credibility I don't think goes to the heart of this matter

Again, | think the best evidence in this case is
the e-mail exchange with Msaic and M. Radovan and the ot her
nmenbers of the EC

Two nore issues to briefly address. | think
attorney's fees in this case are proper both under the
operating agreenment that provides for prevailing party
attorney's fees and al so under NRS Chapter 90 -- | think it's

660, that provides prevailing party attorney's fees for
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securities fraud, which | think fits this bill.

Finally, punitive danages. | think CR s actions
to take M. Yount's noney under fal se pretenses was proven by
cl ear and convi nci ng evi dence and that those individuals were
gui lty of egregious conduct. Again, the best evidence here,
| think, is, your Honor, Exhibit Number 34.

Exhibit 34 is that e-mail string that was -- where
M. Little tried to point, where there was sonme confusi on or
some notice to M. Yount that he was buying a CR share. So
we get sonme differing instructions. And what does M.
Radovan do?

He sends a nmessage to M. Yount, actually, the
funds, and this is Cctober 3rd, so the Busick deal is closed,
he sends an e-mail to M. Yount, actually, the funds, your
mllion dollars should be wired into our attorney's account
whi ch was, you know, which woul d have been evident fromthe
subscription agreenment that M. Yount says -- that M. Yount
si gnhed.

And he says, in accordance with the docunents,

t hose docunents are the subscription agreenment. He

intentionally says, send the noney in accordance with the
subscription agreenent, the subscription agreenment to buy
under the PPM Wiy doesn't this say, here's a new set of

docunents for you to buy one of our shares. | think it was
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an intentional, malicious act so they could hide this from
M. Yount and keep that noney for thensel ves.

And it's corroborated by the fact that they don't
tell himat all until he finds out in late January and then
they try to paper the transaction that they easily could have
done in this e-mail by saying, here's the docunents you
really need to sign, because the PPMis filled up.

So | think punitive damages are -- shoul d be
awarded in this case to punish that kind of egregious
activity. Again, sinple fix, little teeny notice, just too
bad it didn't happen.

In summary, your Honor, | want to conclude, | want
to thank the Court for its patience, a lot of testinony, a
| ot of docunents to ook at. And as the Court well knows,
the best evidence in a case is the contenporaneous docunents
that were made at or about the time of when events
transpired.

And if you | ook to what the docunents in this
case, and especially M. Yount's docunents, those docunents
were made at that tine. |1 think they're very honest and
forthright. It tells a very true and accurate story of what
M. Yount was told, what he believed, what transpired at that
time in that time frane.

On the flip side, the defendant's docunents,
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there's a paucity of docunments to support their position
M. Radovan says, | told Ken Tratner in a tel ephone
conversation about the amount of the change orders and the
schedul e change. Never happened. No docunents to support
that. M. Tratner totally contradicts that.

Marriner e-mails back and forth who told what,
when |ike school kids in third grade. No docunentation of
that. In fact, the docunents they do have, which | just went
over, was M. Radovan telling M. Yount, sign the
subscription agreenent and send the noney to our attorney as
to what is set forth in the PPM

| think the sane with the Marriner docunents.

Those docunents tell the story of what Marriner thought he
was doi ng and what kind of a team he was on and what his
responsibilities were at the tine.

So | think even yesterday on the nessage, there's
such a paucity of evidence fromtheir side and such a strong
story fromthe real docunents, the best evidence in this case
as to what happened. And | think if the Court focuses on
this, it's an easy way to make a deci sion that what actually
happened to M. Yount, how M. Yount was really defrauded out
of his noney and shoul d not have been. Thank you, your
Honor .

THE COURT: Thank you, M. Canpbell. Let ne get
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my notes up-to-speed here. | think |I've got everything down.
Thank you. M. Little.

MR. LITTLE  Thank you, your Honor

THE COURT: Hang on a second. Everybody, stand
up. Those are tough chairs back there.

Al'l right. Thank you very nuch, |adies and
gentlenmen. M. Little.

MR LITTLE  Thank you, your Honor. This is a
very serious case and there are sone very serious allegations
made or | evied against ny clients and because of that, | need
to spend sonetinme going through their cause of actiones and
the evidence, and | appreciate the Court's indul gence in
advance for allowng ne to do that.

Before we get into the weeds, | think it's
inportant to step back and really wap our arns around not
only what happened at this trial, but what didn't happen. In
fact, your Honor, | think it is absolutely critical to step
back and | ook not only at who was called by M. Yount to
support his clainms, but who wasn't call ed.

Now, we know and | won't waste a |ot of tinme on
it, that the only witness that M. Yount put forward other
than hinmself is M. Chaney. However, M. Chaney was not only
shown to have a nmassive ax to grind, he was at the hel mof a

corporation that was found to have intentionally destroyed
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evi dence and intentionally w thheld evi dence.

Counsel tried to rehabilitate himby saying, wait

a mnute, they were just a victimof sone rogue enpl oyee.

But we went back through that. That federal judge

meticul ously went through the facts and went to great |engths
to show his conpany's detailed involvenent. Such

i nvol venent, your Honor, that they were sanctioned $331, 000,
and as | awers, we know that is a significant sanction

Now, M. Chaney was al so personally found |iable
for intentionally interfering wwth a contract. Your Honor,
that is a eerily simlar to what we heard and seen happen in
this case with respect to the Msaic | oan.

M . Chaney asi de, your Honor shoul d be asking
yoursel f, where was the unbiased nenbers of the executive
commttee testifying at this trial on behalf of M. Yount
sayi ng they were defrauded, kept in the dark, duped, things
of that nature? Were was M. Busick, a nenber of the
executive cormmittee, a nan that M. Yount admittedly knew
very well, a man with a constructi on background who i nvested
another mllion and a half dollars into this project after
going on the site with Penta and goi ng t hrough the change
or ders.

M nd you, this happened a couple of weeks before

M. Yount invested his noney. Were was M. Busick
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testifying that he was ni sl ead, duped, kept in the dark

More inportantly, where was M. Busick or any of
the investors to support M. Yount's supposition that this
project was failing when he nade his investnent? After all,
your Honor, this supposition, this belief by M. Yount that
the project was tanking is the one fact that is necessarily
hol di ng up his causes of action. |If you take away that fact,
t hey crunbl e.

You shoul d al so be asking yourself not only where
was M. Busick and the other investors, where was Penta,
where was Peter Gove the project architect? |If this project
was truly crunbling when he invested, where was the Penta or
the architect here saying they weren't being paid, they were
threatening to wal k off the job, or they | acked confidence in
t he project.

Your Honor, none of those people were here and
t hat should sound a massive red flag to this Court that the
things in this case were not as M. Yount believed themto be
with the benefit of hindsight and after drinking IMC s
Kool - Ai d.

Now, M. Canpbell may cone back in his redirect
and say, why didn't you call these people? The answer is
sinple, your Honor, we did not need to. This is their case,

not ours. It's their burden of proof, not ours. W knew
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what these people were going to say. There is no evidence
that this project was crunbling and |I'1l go through that.

Your Honor, as |awyers, we know that jurors are
instructed to bring their common sense to eval uating the
evi dence and | woul d ask your Honor to do the same thing.
Let's step back before | get into the weeds, let's | ook at
t he case froma 30, 000-foot |evel.

Common sense, your Honor, says a sophisticated
investor |ike M. Busick, who is on the executive commttee,
he's not going to put a mllion and a half into the project a
mere week or so before M. Yount does if he believes, mnd
you after wal king the project, not with Robert Radovan, after
wal king the job with Penta, he's not going to make that kind
of investnment if there's sone belief out there that this
project is failing.

Mor eover, nobody in their right mnd, your Honor
believes this project isn't going to get funded after hearing
t hat phone nessage that we heard twi ce yesterday. That is a
maj orly deflating piece of evidence to M. Yount's case.

That is the CEO of Modsaic saying, both sides, M. Radovan and
t hem had been working very hard on securing that |oan. That
di dn't happen overnight. That happened over a period of
time, your Honor

That phone call was in md Novenber. They had
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been working hard for sonme period of tine. And he told you
on the -- or he told us on the phone that Msaic was very

ent husi astic about closing that |oan. Your Honor, that is a
critical piece of evidence that shows you have to step back
and put yourself in our mnds and you' re being asked to -- by
the plaintiffs to say that they knew this project was
tanking, this was a bait and switch. Put yourself back in
that context. This is what is happening with the Msaic
loan. They didn't believe that. Conmon sense says that.

Common sense al so says, ny clients aren't going to
be putting noney back in the project in October as the
evidence is undisputed that they did if they felt that the
proj ect was tanki ng.

Common sense al so says, if nmy clients were a
fraction as bad as M. Chaney and M. Yount woul d have you
bel i eve, they woul d have been renoved as managers a long tine
ago. And guess what, we're two years forward and that hasn't
happened and there's a sinple procedure under the operating
agreenent to do that.

Your Honor, comon sense al so says that we're not
going to keep offering to give this man tours, updated tours
of this project, including a tour three days before he
i nvested, so he could see with his own eyes and hear fromhis

own ears how this project is going if we believe it's
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tanki ng. Comon sense doesn't support that, your Honor.

Common sense al so says, why are we hiring a
general manager and bringi ng himover fromthe Bahanas the
sanme period he's investing if we think this project is going
down the tubes? That's all evidence that you heard, your
Honor. That evidence is undisputed and it does not support
their theory that we knew this project was tanking, which,
again, is the critical fact underlying their clains.

Now, before we tal k about what this case is really
about, | think we need to step back and tal k about what it is
not. This is not a fraud and punitive damage case, your
Honor. M. Yount has not proven fraud el enents by any
standard nuch | ess the hei ghtened cl ear and convi nci ng
evi dence standard.

In fact, you'll recall whenever he was asked what
evi dence or proof he had to support his fraud clains, he
uniformy admtted he had none. He just said, it's ny own
personal information and beli ef.

And just so your Honor knows, |'m not making that
up. |If you go to page 93, line 18 through 22 of his
deposition, he was asked, question, do you have any evi dence
that Criswell Radovan sold you one of their shares because
t hey knew the project was in trouble? Answer, no, it just

seens obvious to ne. Your Honor, supposition and belief is
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not evidence. |It's certainly not clear and convi ncing
evi dence.

Now, contrary to this belief, the evidence in his
own case in chief clearly denonstrated that the true facts
were not as he believed. He sinply got caught up in a runor
mll that was intentionally being promul gated by the I MC
folks to get rid of Criswell Radovan. And he rushed to
judgnment at a later point in time when the project was in
troubl e, but only because the Msaic | oan was being
subvert ed

Now, your Honor, M. Yount, again, fromthe
30, 000-foot |level only has hinself and IMC to blane for his
plight in this case and that's where his fingers should be
poi nt ed.

Let's step back and let's tal k about the evidence
in connection with the fraud and punitive damage cl ai ns.
And, you know, | don't want to waste too nmuch tine on it. |
want to start with the seventh cause of action for securities
fraud. Your Honor hit the nail on the head, this is not a
securities case. Absolutely not.

NRS 90. 530 provides a |ist of transactions that
are exenpt fromthe registration requirenents; in other
wor ds, exenpt fromthat statute fromthe Nevada' s Uniform

Securities Act 90.530, 10 provide, quote, an offer to sell or
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the sale of a security to a financial or institutional
investor is an exenpt transaction. That regulation further
specifies that an institutional investor includes, a, quote,
accredited i nvestor as defined under rule 501 of reg D

Now, if we go to Exhibit 42, your Honor hit the
nail on the head, the subscription agreenment, it's very clear
that this was a private offering, this was a real estate
transaction, and it was only open to accredited investors.
Now, the conpany paid sone very expensive securities |awers
to make sure that founders shares were exenpt from federal
and state securities laws. They did it.

M. Yount admtted he signed those docunents, he
admtted he was an accredited i nvestor when he nmade his
i nvestnent, and that statute has no applicability to this
case. So any clains under NRS 90, which is Nevada's
securities fraud claim need to be dism ssed.

Let's tal k about the common | aw fraud and punitive
damages cl ai ns, which are the third and sixth causes of
action. | think we have to start this analysis with severa
key pieces of evidence in mnd, your Honor. First, although
counsel has tried to downplay its significance, the |egal
disclainmers in the private placenent nenorandum and the
subscription agreenent, they are very inportant, your Honor

They're there for a reason and they gut his fraud cl ai ns.
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M. Yount's is a sophisticated investor. He's a
sophi sticated man. He doesn't need the protections of this
Court. He's not sone unsuspecting, innocent person. He's a
very sophisticated man. He admts to such. He's been on
boards. You heard the testinony. He acknow edged havi ng an
opportunity to review these docunents, to reviewthe
di sclainers, to have his CPA and | egal counsel |ook at it and
he told you that he understood and agreed to sone very
inportant facts. He knewthis is a risky, speculative
investnment. He knew the project couldn't be analyzed in a
vacuum based on sone budget that was outdated and provided in
2014.

Rat her, he understood that circunstances coul d and
in fact did change by the tinme he was getting invol ved and
that costs could increase, the budget could increase, and
that those things could affect his investnent and the
project's ultinmate success.

He al so understood and agreed that the project was
seeking financing that nay not be secured, and if they didn't
get that financing, guess what, the project could fail and he
could Il ose his investnent. He understood that. He told you
t hat under oat h.

He al so understood and agreed that he could only

rely on his own due diligence and not representati ons nade by

1030

002186

002186

002186



L8T200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

t he defendants. And, you know, in fact, your Honor, we know
that he didn't blindly rely on any of the defendants in this
case. He went directly to the project's architect, his own
personal architect, for guidance on cost overruns and the
schedul e.

Exhibits 13 and 28, I'mnot going to go through
them but your Honor is very famliar with those. But he

asked the architect, hey, what are the project’'s chances of

success? And he was cautioned at that point in tinme that the

costs were exceedi ng the budget, they were trying to get
their arnms around it and get it in check. He wasn't told
that it was in check. He was told it wasn't in check, but
they were trying to do that. He also was told by the
architect they're in a fund raising node, sane thing he was
told by M. Radovan.

Now, it's inmportant, the architect told him | ook,
| have no probl em keepi ng you i nformed of the progress of
this job. And you heard ne ask M. Yount, he couldn't
remenber conveni ently whether he had further conversations
with the architect, but one thing he did nake clear is that
there's nothing the architect told himthat dissuaded him
frominvestigating in this project.

Aside fromthe architect, we know he solicited the

advice of his CFO his chief financial officer, and his
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Los Angel es based CPA. He asked themto evaluate the
investnent on his behalf. He sent themall the docunents he
got. W heard fromhis CPA | think, time is getting foggy,
| think it was yesterday, and you heard the CPA say he was
gi ven everything he asked for. There were no questions that
he asked that went unanswered. And you know what, you didn't
hear the CPA say there was anything m sleading in any of the
docunents or information that had been provided to him

W al so know and | nentioned that M. Yount knew
Les Busick very well. And, in fact, he was inpressed by the
fact that M. Busick was an investor on this project.
M. Yount even asked M. Marriner for a list of the
investors. Wiy do that unless you want to see who they are
and possibly go talk to then? And that's a significant
point, there's nothing that prevented M. Yount fromgoing to
talk to these people, M. Busick who is on the executive
committee, and getting nore infornation

Now, we know from Exhi bit 10, your Honor, he got
that report, which detailed all these cost inpacts that were
adversely inpacting the budget and the schedule. And his
testinmony was, | didn't ask anything specific about that.
Well, whose fault is that, your Honor?

Al t hough he conveniently left the fact out of his

direct testinony, we know he wal ked the job for two hours
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with a Penta representative in July. He had every
opportunity to ask whatever questions he wanted about cost
overruns, the schedul e.

| mportantly, your Honor, we know that Dave
Marriner asked M. Yount a nunber of tines in August,
Sept enber, and even a few days before he nade his investnent,
hey, do you want to cone have a wal k, walk the job with ne
and see the progress of it, again, so his own eyes and ears
he coul d see where the project was, your Honor. Does that
sound like we're trying to conceal facts fromhin But yet
we' re sonehow to bl ane because he was too busy to take Dave
Marriner up on those offers.

We al so know fromhis testinony that there was not
a single thing he asked for that he wasn't provided. And, in
fact, we know fromthe e-nails and the testinony that Dave
Marriner and Robert Radovan asked himnultiple tinmes, hey,
M. Yount, is there anything el se you need fromus? And he
didn't respond. He didn't ask for anything.

In fact, the only thing he asked for between md
August and when he invested on Cctober 13th was to ask M.
Radovan one question, howis the project schedul e hol di ng up?
And he was truthfully told that the soft opening was Apri
and the grand openi ng was Fat her's Day.

Your Honor, nobody held a gun to his head and
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prevented himfromwal king the job site and seeing the
progress with his own eyes, from asking questions of us or
the construction team the architect, Penta, M. Busick. In
fact, he was encouraged to do so and he didn't take anyone up
on that offer.

So, your Honor, when you put all of these facts
t oget her, he cannot prove by any standard, nuch |less a clear
and convi nci ng evi dence standard, that he justifiably relied
upon any representati ons made by the defendants. And your
Honor knows very well that justifiable reliance is a
necessary el ement of any fraud claim

Now, your Honor, | would draw the Court's
attention to the Nevada Suprenme Court case of Blanchard
versus Bl anchard, which is 108 Nevada 908. The case says
sonething very inportant. It says, if you're a plaintiff and
you undertake an i ndependent investigation, as we know
M. Yount did, you will be charged with know edge of al
facts which reasonabl e diligence woul d have di scl osed. Very
i mportant, your Honor.

Had M. Yount bothered to go on updated progress
tours or asked nore questions, he would have clearly seen
that the facts were exactly as they had been represented to
himby M. Mrriner and M. Radovan.

The schedul e, he woul d have seen that the soft
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openi ng was April, the grand opening was back on Father's
Day, June, whatever that is, and he woul d have been tol d that
was done not only to accommobdat e weat her or tourism but
because of all the added work that Penta was doing. Do you
think that page 16, all that work, you don't think there's
going to be nore days associated with doing that? That's a
significant amount of work. |If he had gone on the tours,
asked questions, he would have seen that financing had not
been secured yet, but as you heard in the phone nessage
yesterday, it was seem ngly i mm nent and everybody had
positive vibes that was com ng through

He woul d have al so seen, your Honor, that the
project costs were alnost to the penny, to the penny what
Robert Radovan had represented way back in July that he

forecasted it would be. Robert said, they're five to $6

mllion and they' re escalating, and that's why we're going
out and getting an additional ten and a half mllion dollars,
$9 million debt, another mllion dollars in equity. W're

right there when he invests, your Honor

So, your Honor, he cannot prove justifiable
reliance. He undertook an investigation and had he done
nore, he woul d have discovered -- | guess the point is, he
woul d have di scovered what was al ready the case and what he

al ready knew. In other words, there were no
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m srepresentations, but regardl ess, because of all this, he
can't prove justifiable reliance.

I want to go through the specific allegations and
show you that they're not supported by clear and convi nci ng
evi dence. Before | do, | want to draw your attention to two
points. One, your Honor hit the nail on the head. Bil
Criswell fraud clainms absolutely have to fail against himfor
the additional reason that M. Yount never net, spoke to or
relied upon anything that M. Criswell did or said before
i nvesti ng.

Now, your Honor, it's a fundanental tenant of
corporation | aw that nenbers of an LLC like M. Criswell are
not -- are shielded frompersonal liability unless you have
proof of an independent cl ai magai nst that person.

In other words, you can't inpute any sort of bad
acts by the conmpany or another nenber to one nenber. And
that's what they're trying to do here, your Honor. There's
no evidence. Bill Criswell didn't get involved until after.
Cl ai ms have to be di sm ssed agai nst him

| found it a bit troubling when | read counsel's
findings of facts and concl usi ons of |aw based on clains in
there that have never been plead. One of those clains is a
fraud cause of action against Bruce Coleman's law firm Your

Honor, they never pled fraud agai nst Bruce Col eman. W can
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| ook at their third and seventh causes of action and there's
not hing there. Qobviously, Nevada doesn't allowtrial by
anbush. There is no fraud clai mpled agai nst Bruce Col eman
and that should be di sm ssed.

Let's tal k about the specific m srepresentation or
om ssions that were --

THE COURT: Just a mnute, M. Little. As to
Powel I, Col eman and Arnold, we have three causes of action.
We have the breach of fiduciary duty, we have negligence, and
puni tive danages.

MR LITTLE | think that's it.

THE COURT: | didn't see any fraud being pl ed.

MR LITTLE  Correct.

THE COURT: In the second anended conpl aint.

MR LITTLE: It's in their findings of fact and
concl usi ons of |aw

THE COURT: Under st ood.

MR. LITTLE Interestingly, there's also a fraud
findi ng agai nst New Cal Neva Lodge LLC, which, of course, is
i n bankruptcy and counsel could be sanctioned for violating
the automatic stay for that. |'m guessing those things were
m st akes.

St eppi ng back to the specific allegations, let's

tal k about the budget or cost overrun first. Now, you heard
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during testinony, M. Yount and M. Canpbell were trying to
split hairs, basically, over what Robert Radovan said in
July, but what you heard himsay he knew t hat those costs
were at least 5 to $6 million, they were going to be nore,
that there -- | think the words were there was nore on the
hori zon, and that's why they were seeking $9 nmillion in debt
and an additional mllion and a half in equity.

If you | ook at his owns notes, your Honor,
Exhi bit 21, he understood that the cost overruns were
$10 million. | pulled out his deposition, page 149. 1In the
interest of time, I won't go through that, but he said, yes,
| understood the project was over budget by $10 million

Your Honor, we know that he didn't bother to ask
anot her question about costs of the budget before he
invested. But the evidence again proves that Robert's
forecast, and mind you, this was a forecast that Robert was
relying on Penta to provide himw th, that turned out to be
pretty darn accurate, your Honor

We went through the pay applications, Exhibit 153,
end of July, change orders 2.5 mllion, end of August
4.6 mllion, end of Septenber, $9.2 million. Right there.
We went over the change orders, Exhibit 43, same thing.

W went over the Mark Zakuvo third party report,

which is Exhibit 149, sane thing. At the tine that M. Yount
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closed his investnent, the project was over budget by
$9 mllion.

He's made a big fuss, even though Robert's
representations were accurate, he's nade a big fuss over the
fact that we didn't tell himthe cost had gone up from5 or 6
to 9. Let's not forget the fact that M. Yount was radio
silent for the better part of two nonths. The testinony you
heard, we had no faith that he was going to the able to cl ose
and that's why we turned our sights el sewhere, your Honor

But during this two nonths, he was being asked if
he had ot her questions. He was being asked by Dave Marri ner
to take progress tours, your Honor. So the reality is the
costs were exactly as predicted. So there was no reason
we're going to rush out and update them They're right where
Robert told themthey woul d be.

Now, your Honor, they're trying to point that to
Decenber budget and try to allude to the fact that it was
really $20 mIlion over budget. Your Honor, respectfully,
that's a m sleading argunent. W went over the facts. The
budget was over by $9 nmillion when he invested. That's the
change orders, the pay application

If you look at the $70 million figure in that
Decenber budget that they used to say we're $20 million over,

of course you have to subtract the $55 million in financing
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that we had in place back in 2014.

So that means you're really only 15 to $16 mllion
over budget in Decenber, and of that, he knew ten and a half
mllion dollars of it. So we're really tal king about 4 or
$5 mllion extra in Decenber. And what did you hear about
t hat, your Honor? You heard the executive commttee wanted
to increase the budget, that's their decision, to deal with
new change orders that saw that canme in in Novenber,
Decenber. They wanted nore noney to do sone el ective things
to make the project better. Not that we're required to do
it, but it's better to do it now when the walls are open than
two years from now.

THE COURT: The show kit chen.

MR LITTLE: Yeah. They wanted sone extra
cushion. Look what we've been faced with. This was an old
proj ect.

THE COURT: It's a new project.

MR LITTLE It's a new project, but an old
bui l ding and we faced sone hurdles, clearly, and they wanted
nore cushion. So, your Honor, there was no evidence that
there were any material m srepresentations about cost
overruns, budget that he can show that we knew or believed
were untrue and there certainly was no justifiable reliance.

Second, his big claimis we m srepresented the
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schedule. Trying to understand his claim he clainms, yeah,
knew it was bei ng pushed off into 2016, but | thought that
was because of tourism

Your Honor, respectfully, that argunent is -- it
al nost borders on the absurd. The only evidence he's relying
on is an e-mail he sent his own accountant, purportedly
docunenting a conversation he said he had with Robert. You
heard Robert's testinony. Robert said, tourismwas a factor,
but construction costs were, too. That's conmon sense. W
have all of these changes that is affecting the schedul e.

I won't go into too nuch detail, but you renenber
in his cross, | think showed that argunent nade no sense.
Specifically, he's claimng the prem se for this belief was
this conversation he had with Robert in August. But if you
step back and | ook at the notes fromJuly that he had, he
knew that the project was al ready bunped out to April by then
and he hadn't had this conversation with Robert. So how did
that change? And then if it's really because of tourism why
is tourismnoving it out even further? It doesn't make a | ot
of sense, your Honor

The reality is he didn't -- that's another point,
the reality is he didn't rely on anything that Robert said.
W saw Exhibit 28, a week after he clains he and Robert had

this call, he went to the architect and said, hey, what's the
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deal with the schedul e? And, conveniently, he doesn't
remenber what the architect said. But, again, whatever he
told himdidn't dissuade himfrominvesting

And, your Honor, nost inportantly, we have
Exhi bit 36, the Cctober 10th e-mail from Robert where he
asked hi m about the schedul e and Robert says, soft opening in
April and grand opening on Father's Day. It doesn't say
anyt hi ng about tourismor weather.

Agai n, your Honor, why would we m srepresent the
reason for schedul e changes at the sanme tinme we're inviting
himto cone wal k the project where he's going to |learn that
information? It nmakes no sense, your Honor

In short, no naterial m srepresentation about the
schedule, no justified reliance, no proof that we knew or
bel i eved any such statenent was fal se.

He says we mi srepresented the status of financing,
however, the evidence shows he knew fromnultipl e sources,
not just us, that the project was in fund raising node,
nmeani ng we didn't have fund raising. He admtted he never
asked a single question. He didn't ask who we were talking
to. He didn't ask what the terns of the |oan are. Nothing.
He's a sophisticated busi nessman and investor, and obviously
knows that financing on a project of this conplication and

this scale, there's no sure shots there.
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In fact, if you go back to the agreenents he
signed, it says very clearly, you understand that we nay seek
financing and there's no certainties or guarantees there, and
if it doesn't happen, you can | ose your investnment. He said
he under stood that.

Agai n, he was pronpted throughout this process,
even though he was radio silent, they kept getting back in
touch with him hey, how are things going? Do you need any
information fromus?

But, your Honor, you heard it fromthe horse's
nmout h yesterday in that phone nessage. Both sides, not only
our side, but Msaic, according to the CEQ, had been working
hard on that |loan. They were enthusiastic about closing as
they believed. This is the sane tine period. Now, there is
no fraud about financing here. W believe that we have
secured good long-termfinancing for the investnent.

If you | ook at page 202 of his deposition, he
adm ts he has no evidence that we m srepresented the status
of financing. Rightly so, because we didn't.

Lastly, your Honor, in terns of fraud, he clains
we m srepresented the financial health of the project, that
we knew it was tanking when he invested, and this was a fire
sale, and his so-called bait and switch theory. O course,

with 20, 20 hindsight, it's pretty easy to nmake an argunent
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that we nust have known that the project was tanking when he
i nvested, but that's not the standard by which we're to be
j udged.

You have to | ook at what did we reasonably believe
back when he invested? And, again, all we have to do is put
our comon sense hats on and that question is easily
answer ed, Les Busick investing. That doesn't happen if this
project is believed by people to be tanking. The phone
nmessage about the status of the Mosaic |oan, that's our
m ndset, your Honor. That doesn't support any sort of their
t heory that we know the project is tanking.

We know from Exhibit 13 the architect is
optimstic about the project. W know there's plenty of
money | eft on the Hall loan to pay contractors. |In fact, we
know t hat Penta and subs were current on all paynents at the
time that M. Yount invested. W know they were worKking
hard. There were no threats that had been nmade for a sl ow
down or a work stoppage at that point in tine.

We know that CR Cal Neva put noney back into the
project. Wiy do that if it's tanking? And we know t hat the
costs were in line with what Robert had projected they would
be back in July.

So all of this evidence, your Honor, points to the

fact that the project was believed to be on track when

1044

002200

002200

002200



102200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

M. Yount invested. And there's sinply no evidence that the
project was failing and this was any sort of a fire sale.

And, inportantly, M. Yount admtted this on page
93 of his deposition. | asked him question, do you have any
evi dence that Criswell Radovan sold you one of their shares
because they knew the project was in trouble? No, it just
seens obvious to ne. Your Honor, that's not clear and
convi nci ng evi dence.

Now, you hit on a good point with M. Canpbell,
and that's with respect to the sale. The evidence is we only
intended to have a mllion dollar skin in the ganme. | nean,
that's in multiple places. It's in the private placenent
menor andum it's in one of the cap tables, Exhibit 101, it's
in the Ladera | oan. Everybody had this information. They
knew t hat we were going to have $1 million skin in the gane
and at sone point in tine we were going to sell one of our
shares. So there's no red flag in us selling M. Yount one
of our shares.

You pointed out, he's a highly influential nenber
of Lake Tahoe community. He lives right next door. He's
prom nent. Wo woul dn't want himinvolved in the project?
And the guy had just spent the better part of the four nonths
trying to get funded.

For all of these reasons, your Honor, M. Yount's
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fraud and punitive danage causes of action nust fail. There
there's no clear and convi nci ng evidence of any materi al
m srepresentations or om ssions. There's no clear and
convi nci ng proof that we intended to deceive him There's no
cl ear and convi ncing proof that he justifiably relied.

Let's switch gears and tal k about the two causes
of action against M. Coleman. That's the seventh and the
fourth clains for relief. And both of those clains, your
Honor, assune a duty and a breach of duty, neither of which
exist in this case, your Honor.

In fact, if you |look at their trial statenent and
paragraph three of their proposed findings of fact, you'l
see their entire claimagainst M. Coleman's firmis prem sed
on an untrue fact. |It's prem sed on the fact that he
received a copy of M. Yount's subscription package and those
escrow i nstructions and he di sregarded them

But that wasn't the evidence at trial, your Honor
The evi dence was unequi vocal that he never received this
package on the escrow instructions. And they didn't have any
evi dence to controvert that.

In fact, the only thing that M. Col eman was told
was that M. Yount was buying one of CR Cal Neva' s shares and
he had a good faith basis for that belief. W have

Exhi bit 33, which was the e-mails. This isn't something that
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we're maki ng up. There's an e-nmail to himsaying, CR Cal
Neva is going to sell M. Yount one of its shares and we
woul d i ke to use your trust account. This was a nornal
purchase and sal e agreenent. He's a transactional |awyer.
This stuff happens all the tinme. He had no evidence to the
contrary. And the facts played out exactly like this.
There's no red flags whatsoever in this case that would | ead
his firmto believe that the transacti on was anyt hi ng
di fferent.

Now, let's talk about M. Yount's breach of
contract claim |It's the first cause of action. It's
agai nst two bankrupt entities, which he doesn't have relief
fromstay, so there is a stay there. It's also against CR
Cal Neva and Criswell Radovan LLC. Now, according to his
testinony, and counsel agreed, he believed his contract was
with Cal Neva Lodge, which obviously is in bankruptcy and
subject to the stay. It's fundanental that you can't have a
breach of contract against a person or entity that is not
party to that contract, which necessarily nmeans this cause of
action doesn't fit as pled against the Ciswell Radovan
entities. He's basically trying to put a square peg in a
round hole. It just doesn't fit.

THE COURT: Can you address the alter ego argunent
made by M. Canpbell?
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MR. LITTLE  Absolutely. This is the first tine
we' re hearing about that. Alter ego is sonething that is
required to be pled, your Honor. |It's nowhere in his second
anended conplaint. There are no allegations. This is trial
by anbush. You cannot bring up an alter ego theory at trial.
| f he wants to nmake sone alter ego theory, he needs to get a
j udgnment and then go file a lawsuit claimng that.

You can't spring that at sonebody at trial
There's no expert testinony. No accountant canme in and said
they ignored corporate formalities. They had separate LLCs
that were fornmed for each transaction, normal things that
real estate conpanies do in the investnent business. There's
no evidence of that. And nore inportantly, it hasn't been
pled. It's trial by anbush. You can't do that.

But counsel has argued that, well, what about the
fact that M. Yount thought he was buying a different
founders share? Your Honor, that doesn't give himrecourse
or the right to unwind his sale, because this had no materi al
ef fect on the underlying exchange of performance. |It's form
over substance.

He wanted to buy a founders share in Cal Neva, and
| think you backed counsel into agreeing, that's exactly what
he got. There is no difference. Testinony was, they are

equi valent. There's 20 shares, each of them have the sane
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rights and obligations. He got one of those founders shares,
so he has no danages in this case to the extent that there is
any rights under a cause of action, which we don't think
there are. There are no dammges, because he got everything
that he wanted to. He's in the identical position he would
have been had he beaten M. Busick to the punch and bought

t hat share instead of one from CR Cal Neva.

And under the operating agreenent, which he read
and understood, paragraph 4.7, Exhibit 5, he knew he had no
right to demand to be bought out. Once you buy a share,
you're a shareholder, and you're in there. W think his
breach of contract cause of action fails.

Whi ch brings us to the | ast cause of action for
conversion. That has been pled against CR Cal Neva, Criswell
Radovan LLC and the two individuals. O course, your Honor
this is an intentional tort that requires proof of a wongful
exerci se of dom nion and control of property, which cannot be
justified or legally excused.

I"mgoing to tal k about those elenents in a
m nute, but before | do so, | want to point out and nake
clear that this cause of action has zero basis agai nst the
two individuals. The evidence at trial showed that CR Cal
Neva had M. Yount's noney wired to Criswell Radovan LLC to

satisfy a |l oan and several hundred thousand dollars and were
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put back into the project.

No evi dence was presented in this trial that
Robert or Bill got any part of that and irrespective of that,
even if they did, that's not a | egal basis to sue themfor
conversion over noney that went to an entity Criswell Radovan
LLC

If they could be sued because noney hypothetically
flowed fromthe share to them theoretically you could follow
t hat change everywhere, and see whatever bills did Criswell
Radovan pay with it. D d they pay for their land? You can't
bring those people in. H's cause of action for conversion is
agai nst the person who got the noney, Criswell Radovan LLC
That's the | aw, your Honor

Now, let's talk about the neat and bones of this
cause of action. W've already shown that irrespective of
the el enents, he suffered no danages, because he got a
founders share and that's exactly what he wanted. So | think
right now there you win the analysis and the clai mnust be
di smssed. But if you go past that, we've already disproved
the bait and switch theory, which is the entire prem se for
this sale being wongful and not justified.

And let's exam ne that for a nonent, your Honor.
You tal ked about it and you're right, the testinony was cl ear

t hat Robert thought that David told himand Dave thought

1050

002206

002206

002206



L02200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Robert had told him There's no evidence that there was any
intent there to conspire and defraud M. Yount. Each just
t hought the other did it.

If we |ook at Exhibit 33, there's evidence in the
record to support the fact that that was our good faith
belief. Exhibit 33, the e-mail to -- fromCriswell Radovan
to M. Coleman, it shows that we genuinely believed we were
selling himone of our shares. And it also asks, how do
we -- asking the attorney, how do we paper the transaction?
Qovi ously, conmon sense, we're not trying to defraud if we're
asking our attorney how to paper it.

The reality is M. Coleman didn't get back to
Criswell Radovan until after M. Yount had al ready cl osed and
funded, by which point we knew that or were told that we had
to get this approval, which you heard the testinony, we
al ways in good faith believed that we had the approval and
right to sell one of our shares. But our attorney tells us,
wel |, you have to followthis formality.

W' ve gone through that, your Honor. Section 12.2
of the operating agreenent is clear that approval is not a
prerequisite to closing the transaction. Just the opposite.
To make sure he's an accredited in investor, he has to sign
t he docunent, and then you get approval at the annual

nmeet i ng.
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And they argue that based on M. Chaney's evidence
that there's no way that the nenbers woul d have approved
M. Yount. Conmon sense, your Honor, that is a ridiculous,
prepost erous argunent. W' ve seen the e-mails. He is
designated as the co -- what was the word they used --
co- spokesperson. He was wel coned into this group of
investors. There's absolutely no evidence that they woul dn't
have approved M. Yount. And, regardless, M. Coleman told
you the operating agreenent is clear that even if he didn't
get approval, he still holds all the econom c benefits of the
i nvest nment .

The reality and the other point is, your Honor,
which | think is a significant point, M. Yount chose to
rescind this transaction on a fal se assunption before -- in
fact | ong before he even clains he knew that he bought a
di fferent founders share. He was trying to get out before
then. So he's now comng to Court using this situation as an
excuse to try to get out. But, your Honor, it's a red
herring, because the sale wasn't wongful and it certainly
isn't sonmething that is excused by law. And, again, he
suf fered no damages.

Whi ch brings me back to ny last point, which is at
the beginning I said we need to tal k about what the case

isn't before we tal k about what it is. W're at that point
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now and this is a case where M. Yount got exactly what he
bargai ned for. He wanted a founders share, he got a founders
share. And if he has any damages, which we don't believe he
has, he's caused the damages by getting in bed with the
Mosai ¢ people and --

THE COURT: The IMC

MR LITTLE IMC. Thank you. [It's nonsense. |I'm
not going to go through the e-mails. It's all in our
defendant's exhibits. [|t's nonsense to believe he distanced

hinmself fromthat and he didn't want any part of it. There's
e-mai |l s about a cohesive unit. He's acknow edgi ng, not them
he's acknow edgi ng that they're going to be good cop, bad
cop. He's having one-on-one conversations with the | MC group
in the days leading up to their secret neeting.

And they clearly know that about that secret
neeting. There's alarmbells going off in his mnd that
doesn't seem|i ke something that is probably good, it m ght
be interference with a contract. It is interference with a
contract and he didn't do anything to stop it. And that's
because he testified and he knew that those people who he was
listening to, the I MC people, weren't proponents of Msaic.
They wanted their own financing. They were |ooking at their
own fi nanci ng.

And that's why they stalled Msaic and they went
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to them And they want to have you believe that it's |ack of
faith in Criswell Radovan. You heard the phone nessage.

Does that sound |i ke they had | ack of faith in us?

Absol utely not. 1Is it a mere coincidence that the very day
that | MC neets with Mdsaic, that they send a letter

term nating the termsheet and conpl etely backing out?

And if you want to believe their story that we
| ove Mpbsaic, of course, why would we try to sink it? |If
Mosai c invited those people that they net with at IMC, let's
go back and let's have nore di scussions. You heard the
evidence. They didn't do that. They didn't want Mbsaic.
They wanted their own financing and they're responsi ble for
where this project is, your Honor. And M. Yount was part of
that. And to sit here and say he wasn't is disingenuous.
It's in the docunents.

And, your Honor, inportantly, we pled -- we
haven't sued himfor a counterclaim but we have pled
affirmati ve defenses and whether you call it --

THE COURT: Uncl ean hands.

MR. LITTLE  Uncl ean hands, estoppel, waiver,
contributory fault, it's all the sane failure to mtigate
damages, all roads lead to the sane path. He put hinself in
the position he is now He not only caused hinself to | ose

potentially this $1 mllion, he's cost CR Cal Neva over
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$2 million in damages. Mre inportantly, he's caused all of
these investors to be in the position they're at now. So
unl ess your Honor has further questions.

THE COURT: No, | don't.

MR. LITTLE  Thank you.

THE COURT: Thank you. M. Wl f. Everybody,
stand up.

MR. WOLF: W' ve had the technol ogy cart here al
week and so I'"'mgoing to use it just to say that | did.

THE COURT: Go ahead, M. Wbl f.

MR WOLF: Thank you, your Honor. | want to thank
the Court and the staff for giving us much support and
confort as we need to prepare our cases and find the search
for conplete -- conplete the search for truth. W appreciate
you adj usting your schedule on the fly for us, because we
didn't estimate our time so well.

THE COURT: That's all right.

MR WOLF: | want to start before | delve into
some of these prepared itens, this case involves the
i ntersection or the boundary between negligent tort and
intentional tort. For this case to succeed agai nst Marriner
agai nst himonly, clainms for fraud and securities fraud are
alleged in addition to punitive damages, the Court woul d have

to go fromfinding some sort of inadvertent or negligence
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whi ch went over the line into intentional conduct. | don't
think the evidence supports that and |I think a good
illustration m ght apply, because we're in this business
transacti on context.

It mght be hard to discern that boundary. 1In a
real sinple case, an auto personal injury case, if soneone is
| ooking at their cell phone or for whatever inadvertence runs
into a pedestrian, that is negligence, |lack of due care. |If
sonmeone sees the pedestrian and knows them and knows they
have an ax to grind or whatever notive they have, and they
turn the steering wheel and hit that person, now we've
crossed the line into crimnality and intentional tort.

This case doesn't present any of those contours.
There's no evidence of that effort to turn the wheel and to
hit sonebody intentionally. Anything that is at fault here
i s humans doi ng things and maybe maki ng m stakes, but there's
certainly no evidence of malicious, wilful action to harm
anot her person.

So, as | said, the clains we have agai nst David
Marriner individually and Marriner Real Estate LLC are
l[imted to comon | aw fraud, securities fraud and punitive
damages.

The fraud elenents are fal se statenent of past or

present fact. Qur trial statenent indicates opinions or
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estimates of future things are not facts upon which a fraud
clai mcan be prem sed. The stated fact nust be known or
believed by the defendant to be false. There nust be
scienter, s-c-i-e-n-t-e-r, there nust be reliance and damages
actual ly cause by the reliance.

Securities fraud is largely the same. There has
to be an untrue statenent of a material fact or failure to
state a material fact necessary to nake earlier statenents
not msleading in [ight of circunstances under which they
wer e made.

There needs to be scienter, reliance, the purchase
of the security and under the statutory franmework a tender of
the security back to the defendant or to the issuer.

The burden of proof is by clear and convi nci ng
evidence. That's each and every elenent. You know, the goal
line for the plaintiff is to prove everything, both the
damages, the causation of the damages, the reliance, the
falsity, the know edge of falsity, the guilty notive, all of
t hose things nust be proven by clear and convi nci ng evi dence.
That applies to the substantive clainms against Marriner and
Marriner Real Estate, LLC as well as the punitive danages
cl ai m

This is an exanple of a Ninth GCrcuit nodel civil

jury instruction, what does clear and convincing evidence
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nean? And when a party has the burden of proving by clear
and convi ncing evidence, it nmeans the party mnmust present
evi dence that | eaves you with a firmbelief or conviction
that it is highly probable that the factual contentions of
the claimor defense are true. This is a higher standard, of
course, than proof by preponderance of the evidence. And
that's Ninth Grcuit nodel instruction 1.7 and it cites cases
fromthe Ninth Crcuit and the United States Suprene Court.

Qur own Suprenme Court has used the follow ng
| anguage nost recently in 2015 to descri be what the clear and
convi ncing burden is, and this is Ferguson versus Las Vegas
Muni ci pal Police Departnent, 131 Nevada Advanced Opinion 94
from 2015 and a prior case in re discipline of Drakulich

So it starts with tal king about the definition
fromthe 1890s where the Court has held that clear and
convi nci ng evi dence nmust be satisfactory proof that is so
strong and cogent to satisfy the m nd and consci ence of a
conmon man and to so convince himto act with that conviction
in the matters of highest concern and inportance to his own
i nterest.

So that's a nice illustration. | think it hel ps
clarify what it nmeans to have evidence establishing every
el enent to be highly probable. So preponderance is you just

have to outweigh the other side a little bit. | nean,
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preponder ance, you have to have evidence of a prima facie
case, and if there's countervailing evidence, you have to
outwei gh the other side. That's a balancing. Highly
probable is a different, a conviction that it's highly
probabl e that the events occurred, | think, is an extrenely
hi gh burden and it doesn't allow as nuch |atitude for a court
or if there was a jury to connect dots where evi dence doesn't
exi st in the record.

We tal ked about the notor vehicle accident. Let's
go to the elenents of fraud, nust be proven that any
information given by M. Mrriner to M. Yount was fal se when
it was given. W're not tal king about know edge, | ust
falsity of information at the tine that it was delivered by
Marriner to Yount. M. Marriner provided July 15th status
report. There's no evidence in the record that that
statement was fal se

There are statenents about project conpletion and
openi ng. Those statenents cane fromothers. There's no
information that at the tinme any of that information was
conveyed by M. Radovan or by M. Gove to M. Yount that

that was false. And, again, the project opening is an

estimation of a future event. |It's typically not suitable
for a fraud allegation. It's not a statement of a present or
past fact.

1059

002215

002215

002215



9712200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

The only substantive project docunents that
M. Yount received fromM. Mrriner are the July 2015
nmonthly status report, the PPM and the confidential offering
menor andum  And Exhibit 8 is the e-mail under which those
are transmtted. And M. Yount confirmed in his testinony
that there were these few docunents that M. Marriner
provi ded himand he wasn't even sure if the offering
menor andum canme from M. Marriner or not.

Al'l of these docunents were prepared by others who
happened to be experts operating at the request of Criswell
Radovan. So we had the status report was prepared by the
construction manager. The offering docunents were prepared
by securities |awers. So M. Marriner delivered
i nformati on, none of which has been shown to be false, in
around July 2015.

And there's no know edge of any fal se information
there's no proof that M. Marriner knew that anything was
fal se in these docunents that had no false information
Maybe that's chasing nmy tail a little bit.

THE COURT: Taut ol ogy.

MR. WOLF: Tautol ogy, yes. None of the evidence
presented has shown that M. Marriner knew or believed that
information given by Marriner to Yount or by Radovan to Yount

or by anyone else to M. Yount was fal se when it was given or
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needed correction at a later tine.

The July 2015 status report, the project budget
conpl eti on opening e-mails that we | ooked at, there's just no
direct proof that M. Marriner had a guilty state of m nd
t hat he knew sonet hi ng being provided to M. Yount was
i naccurate, intending to swndle M. Yount.

There's also no indirect proof. There's no
cont enpor aneous e-mails. There's no -- nothing that woul d
connect the dots in a -- with clear and convincing evi dence
that M. Marriner knew anything was false in any of the
information provided to M. Yount.

The notion of a bait and switch is really
overplaying the issue. There was a decision at the | ast
mnute to sell the CR founders share when two investors
funded al nost sinmul taneously and the cap on the PPM the
of feri ng was reached.

So the notion that a bait and switch was being
perpetrated, they didn't know back in July or August or even
t hrough part of Septenber that M. Busick m ght be investing.
Nobody knew that M. Yount was investing until he signed and
delivered his docunments on Cctober 13th of 2015.

So the idea that there was a bait and switch is
really overselling the hand, overplaying the hand here of

what the information is. There was a circunstance where the
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cap had been reached and a deci sion was nmade, well, we could
sell himone of our shares.

On the elenment, the claimelenent intent to induce
reliance, your Honor, Yount has not proven that Marriner
i ntended to induce Yount to invest by providing fal se
information. He provided a project tour, acconpani ed by a
Penta representative. He provided the progress report. And
| won't recount the exhibit numbers. |'mconfident that the
Court is aware of what they are. Marriner had no reason to
not believe that what Radovan provided to M. Yount was
up-to-date and accurate.

W have the e-mail with the questions and answers,
the one that tal ks about the increase in the nezzani ne | oan
and several other questions answered by M. Radovan. There's
nothing in there that suggests that Marriner knew it was
false and there's no information suggesting that he doubted
anyt hing that M. Radovan was providing to M. Yount.

| mportantly, Marriner and just about everyone
el se, but M. Tratner, was unaware of M. Yount's undi scl osed
to anyone el se erroneous understandi ng that the intended use
of the $9 million that would result fromincreasing the

nmezzani ne | oan was for things other than change orders. So

he -- throughout this trial, we've heard M. Yount say that,
well, | thought it was really 5 mllion in change orders,
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maybe 5 to 6 million at tinmes, he said, and | thought the
other four was a rainy day fund or was for other stuff. He
didn't share that wwth M. Radovan, M. Criswell or M.
Marriner. It was essentially this undisclosed belief that he
had and nobody | ooking fromthe outside into this little fish
bow or globe would know that M. Yount had a m sperception
of the purpose of the $9 mllion.

Just at about the same tine as the 9 mllion
figure is mentioned in that -- in Exhibit 18, | believe it
is, he had just received the nonthly status report that
listed the itens, certainly without nunbers. But the
delivery of the status report coincided, you know, within a
few days of the e-mail with the questions and answers that
tal ked about we need $9 million to cover a variety of new
expenses.

Li kewi se, M. Marriner and everyone el se but Ken
Tratner was unaware of M. Yount's undiscl osed belief that
the only reason for del ayi ng openi ng was narketi ng reasons or
sal es consi derations or concerns about the weather. The
reason | -- the reason it's inportant to tal k about what --
about these things is if M. Yount has -- is harboring ideas
or has undi scl osed i npressions of what the information is, we
can't fault the defendants for not correcting those when

they're in e-nmails between M. Yount and the CPA. These cane

1063

002219

002219

002219



0¢¢c00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

to light later in discovery that this is what he was
t hi nki ng.

But when you roll back to the date of the
transaction, M. Yount was not sharing, and it wasn't evident
to everyone el se that he thought the del ays were narketing
based or sales based or that the $9 million was to have hal f
for now and half for a rainy day fund | ater.

The absence of any indication to the defendants in
that regard negates the notion of intent to provide fal se
information or intent to not correct false information

Now, before he invested, M. Yount's understanding
of the cost overruns and budget inpacts, there's the listing
in the July nonthly status report. There's M. Goves'
e-mail that M. Little nentioned a nonent ago. We're trying
to get our arns around the construction costs. Construction
costs are exceedi ng the budget and they, we are trying to get
our arnms around it and keep it in check. So, you know,
that's an inportant statenment, that we're over budget and we
don't know quite how deep we are over budget. W're trying
to figure it out.

M. Yount's e-mail just two days later, as |
understand it you' re over budget by nore than 5 mllion so
far. \Wiere will that and likely nore fundi ng needs cone

fron? This is nentioned in Exhibit 14 and Exhi bit 48.
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M. Radovan's e-mail, July 25th, we're increasing the nezz
loan by 9 mlIlion to cover the added cost of regulatory and
code requi renments, which changed or were added by the two
counti es and TRPA which we deal with. W' ve also added costs
for predevel opnent of the condo units is also included wthin
this.

Now, | believe M. Radovan testified that the
predevel opnment costs referenced here was in the order of 2 to
$300,000. It was maybe conceptual site planning, you know,
not going to construction docunents or any kind of
construction worKk.

The July 25th e-mail to M. Yount doesn't support
the notion that we had about $5 million of cost overruns and
the rest was for a rain a day. The clear inport of this is
we' ve got added costs and it's 9 mllion bucks.

M. Yount's deposition testinony, which we've
tal ked about before is that he agreed and that he understood
the project was 10 million over budget in July 2015. And the
guote at page 149 of his deposition, and this is M. Little
guestioning himconparing two of the docunents that we
conpared during our trial, so it looks |ike as of this date,
which was late July, it was your understandi ng the project
was at |least $10 million over budget from what was

represented back in 2014? Answer, | guess that's what that
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woul d i ndi cat e.

Now, there's been various statements from
M. Yount as to what he believed the change orders were, but
during trial, | don't have the transcript in front of nme, |
woul d ask the Court to | ook back on August 31, 2017 at about
2:40 p.m, according to that clock right there, that
M. Yount said Robert told himthere were no nore than nine
mllion in change orders, which is a different statenment than
there was only 5 to 6.

You know, other testinony we have from M. Yount
was that he read and understood and agreed to all the |ega
boilerplate in all of these massive offering docunents,
Exhibits 3, 4, and 5. If I can, | wll find --

THE COURT: M. WIf, I'mgoing to have to recess
right now W'IIl pick it up at ten after 1:00. | have a
judge's neeting at 12:00 that | have to preside over.

It's my desire to issue a ruling today. | don't
want to cut off anybody's allocution. But I'mfamliar with
the testinmony and I'mfamliar with the transcripts. |'m
famliar with the exhibits. It would assist ne if you would
focus on the elenments of the causes of action and why they
fail or why they should succeed. And it's ny desire to issue
aruling at 2:00 this afternoon. So within that tine period,

try and focus your argunents on those causes of action. That
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woul d be the best assistance to ne.

MR. WOLF: Thank you, your Honor

THE COURT: M. Little, you stand.

MR LITTLE No. Can we |eave our stuff here?

THE COURT: Yes. That's fine. Court's in recess.

(A lunch break was taken.)

THE COURT: M. WIf, you have the floor.

MR WOLF: Thank you, your Honor. In order to
speed up ny presentation and followi ng the Court's thoughts
at the end of the norning session, I'll focus on el enents of
the clains, or the absence of evidence supporting el enents of
t he cl ai ns, perhaps.

One of the clains -- both of the clains for fraud
are prem sed on m srepresentation of fact and conceal nent or
failure to provide additional information

The private placenment nmenorandumtext that's on
the screen that's part of the investnent risks, disclosed
that there could be affects on the business plan and the
profitability and success of the entities due to budgetary
and cost overruns.

So the very foundational docunents, there's a
di scl osure that there could be cost overruns that could
damage the conpany's prospects. That's on page nine of the

private placement nmenorandumin this provision under risk
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factors, insufficient funding and dil ution.

Now, in order to establish that Marriner failed to
di scl ose material information, M. Yount would have to show
that there was material information that he had that was at
vari ance with what M. Yount m ght have had and failed to
disclose it. But if you |ook at what Marriner's
under st andi ng of the cost overruns was and what M. Yount
knew at the tinme, there really was never any divergence in
t he two.

Marriner started at the sane place with the
July 2015 nonthly status report. He had a copy of Radovan's
e-mai |, Exhibit 18, explaining the purpose of the nmezzanine
| oan. Marriner, like M. Yount, did not receive further
mont hly status reports before M. Yount invested. M.
Marriner toured the site with M. Busick in Septenber 2015.

The upshot of that tour was that it confirmed that
the work identified in the July status report was being
performed and so the -- that put a positive view that the
i nformati on they had back in July was consistent with the
facts on the site in Septenber.

M. Marriner, he saw nothing to suggest that what
Yount had so far up to that point was different fromthe
reality that he sawin Septenber. And it's inportant

t hroughout the e-mail strings, M. Mrriner continued to
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offer site tours to M. Yount, even within a few days of his
investnment. So there was no effort to conceal the status of
construction or the progress at the site. And there's sinply
no evidence that M. Marriner had know edge of project
difficulties different, you know, in magnitude or character

t han what M. Yount already knew.

So | don't believe there's evidence to support
that, the element of the wing, if you will, of the fraud
clains that are based on failure to disclose materi al
i nformati on that woul d have corrected previous information

Now, it's inmportant if we talk to causation, even
if we assune, if the Court wasn't persuaded that there was --
if the Court was persuaded there was fal se informati on and
that it was withheld inproperly, there's still not a causa
nexus between anything M. Marriner did and the fate of
M. Yount's noney.

The testinony is undi sputed that M. Marriner
never handl ed the delivery of the investnent docunents or the
funds. It's also undisputed that Marriner had no connection
to the escrowitself. He wasn't a party to the
correspondence where the funds or docunents were delivered.
He wasn't a party to the correspondence between M. Col eman's
office and the Criswell Radovan staff. And M. Marriner had

every right to assune that if sone other formalities were

1069

002225

002225

002225



9¢¢c00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

i ndeed required, that those were being handl ed by the
attorney who was handling the funds and the docunents.

Now, certainly, a large piece of M. Yount's claim
against Marriner is the failure to indicate to M. Yount that
M. Busick had invested. You heard testinony from al
parties over the conversation, particularly fromM. Marriner
and M. Radovan, about their conversation about the so-called
perfect stormand you saw sone deposition testinony in that
regard.

Wen M. Radovan told M. Mrriner, hey, that's
okay, we have another $1 million founders share that we can
sell, Marriner had no reason to doubt the validity of that
statenment. He had no reason to believe that a founders
share, as the Court characterized it, a new Cadillac owned by
Criswell Radovan was any different than a new Cadill ac owned
by the original issuer.

So Marriner had no reason to believe nor is there
any evi dence before the Court that a CR share, founders share
to be delivered to M. Yount in this aftermath of the Busick
i nvest ment woul d damage M. Yount in any way, would have any
rights or value different than the shares that M. Busick
pur chased.

One observation | don't think has been nmade and

|"d like to point it out is | think you can argue that

1070

002226

002226

002226



122200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

M. Yount was put in a better position acquiring a mllion
dol l ar share fromCR after M. Busick had put a mllion and a
hal f dollars into the conpany by buying his shares before

M. Yount. Wy do | say that? If M. Yount put in a
mllion, the conpany would have a mllion dollars. Wen

M. Busick funded, he bought a mllion and a half, the
conpany had the extra half a mllion dollars to work with or
use for whatever purpose. So the transfer of the CR share to
M. Yount, it didn't reduce the funds in the conpany and the
conpany wound up with actually nore noney than it woul d have
had Yount funded first.

Turning to the issue of damages, there is no
evi dence, including any expert w tness opinion, that the CR
founders share was of |esser value. The Court observed it's
a new Cadillac versus a new Cadillac. There's no expert
Wi tness testinony. There's not even anything that is, you
know, indirectly relied on by M. Yount.

Mar ket i nformation, for exanple, attenpts to sell
there's sinply nothing in the record to show that the share
M. Yount received was of |esser value than that which he
expected he was purchasing. That nmeans there's no danages
fromthe sequence. And the assertion that he wouldn't have
bought it, the assertion that -- it's all just specul ation

and speculation, the lawis clear in Nevada, the Court cannot
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awar d damages based on specul ative evi dence.

One of our defenses, and M. Little already
covered this, is the independent investigation. And there's
two different ways you can view the i ndependent
investigation. One is that it negates the fraud el enent of
reliance. |f someone is tire-kicking so carefully and
i ndependent |y eval uating facts so thoroughly to the point
where they're not relying on the person that provided them
the information, the Court can conclude as a factual matter
that person didn't rely. That's a different -- so that's
usi ng the independent investigation to negate the reliance
el ement .

The Bl anchard case is tal king about taking it a
step further, if someone conducts the independent
i nvestigation, then they're going to be charged with
everyt hing they woul d have | earned had t hey conpl eted that
i nvestigation diligently.

In this case, in ny brief cross exam nation of
M. Yount, you know, he used the words in his -- he explai ned
the defense in his own words when he said, trust but verify.
He expl ai ned what that means. President Reagan didn't trust
his counterparty in the arns negotiations. He wanted
nmechani snms by which we could verify what the Soviet Union was

doing at the tine.

1072

002228

002228

002228



6¢¢c00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

That's exactly what he was doing here. He was
talking to people he trusted, Peter G ove, his own CPA. He
wasn't relying on M. Marriner for project information. He
was going to M. Radovan. He was going to his own CFOto
evaluate that information. So we believe all the elenents to
either negate reliance or to carry the defense under
Bl anchard are established through the facts of this case.

And | appreciate that the Court was famliar with
t hat August 3rd e-mail. M. Marriner, |I'mtalking to Radovan
directly now, |'mreally not |ooking to you for information
t hanks for calling ne, in so many words.

So with that, there's been a lot of talk of the
Mosai ¢ deal and how it was torpedoed. | share the sane view
as M. Little that if there were damages fromthis
investnent, it's not from-- he got a Cadillac. He got a new
Cadillac. There's no evidence of a difference in value. |If
it's because the project failed, the project failed in the
aftermath, after the investnent, after the Msaic | oan was
interfered with.

| don't believe M. Yount conspired to interfere
with that | oan, however, he had an opportunity, he knew the
neeting that was about to happen was probably not legit, in
his words, and he had an opportunity to head off the CR

peopl e at the pass and maybe avoi d what happened, which is
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t he Mbsaic | oan being --

THE COURT: The | MC peopl e?

MR WOLF: Yes.

THE COURT: Not the CR  You transposed.

MR. WOLF: Yes. Thank you. So that goes to
causation of damage. It's M. Yount's own inaction in this
case. He's pointing fingers at defendants for inaction and
failing to inform He was aware of a very critical event
about to happen that is probably spelled the doomof this
proj ect.

And in hindsight, I don't think he was cal cul ating
to hurt hinself, in hindsight you can | ook back and say, wow,
you knew this, you knewit was legit. You asked people if it
was legit. You didn't step up and say anything. And since
we're all here in hindsight |ooking back at what everybody
did, I think that contributed to his own damage insofar as
his damages relate to the failure and the bankruptcy of the
proj ect.

So in sum your Honor, | don't believe any fraud
el enents have been established. | don't believe they' ve been
established by clear and convi ncing evidence. M. Marriner
did not handle M. Yount's funds. The funds were handl ed by
others. And given the serious burden of proof, | believe

there should be a defense judgnent in favor of Marriner on
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all the clainms, including punitive danages. And I'll close
with that. [|'d be happy if there's any question that the
Court has that | haven't covered relative to M. Marriner,
wel come the opportunity to answer it.

THE COURT: M. Wl f, | think you covered all the
guestions the Court has.

MR WOLF: Thank you very nuch, your Honor.

THE COURT: Thank you, counsel. M. Canpbell.

MR. CAWVPBELL: Good afternoon, your Honor.

THE COURT: Cood afternoon, counsel

MR CAMPBELL: |I'mgoing to trial to stick to your
adnonition, but I think there were sone things that were in
the closing argunent that | have to --

THE COURT: The field is wide open. Don't fee
any constraints. W were able to resolve everything. Let ne
just say, |'ve said it before, and I'l|l say it again, the sun
will not set today until everybody has had an opportunity to
tell nme everything they think is inmportant for ne to nake a
decision. So with that, w de open, M. Canpbell

MR CAMPBELL: Let's talk about M. Marriner to
start and the elenents of fraud. W know the el enents of
fraud both under the statute and under the casel aw in Nevada
are material om ssions of a material fact can in fact be

f r aud.

1075

002231

002231

002231



¢€cc00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

The Bl anchard case, both M. Little and M. WlIf
didn't cite the entirety of the Blanchard case. W've argued
this in our notions, your Honor. But as you probably wel
know, the Blanchard case also held that a plaintiff naking an
i ndependent investigation will be charged with the know edge
of the fact which reasonable diligence woul d have di scl osed,
but an independent investigation will not preclude reliance
where the falsity of the defendant's statenent is not
apparent fromthe inspection. The plaintiff is not conpetent
to judge the facts w thout express expert assistance, or
where the defendant has superior know edge about the matter
in this issue.

So the Bl anchard case doesn't conpletely bar
M. Yount just because he did sone investigation in this case
or failed to do any investigation. You know, the part about
the site inspectionis a big failure. Wll, a site
i nspection clearly woul d not have indicated the amount of the
proj ect over budget or the fact that the Msaic or another
| oan or capital infusion was not garnered that the project
was not going to finish, if at all

And it certainly wouldn't have -- any further
i nspection certainly would have not told M. Yount that the
PPMwas in fact full and he could no | onger buy under the

PPM whi ch was his understanding all al ong.
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Let's tal k about what the evidence showed in this
case. Marriner knew the project was 9 to $10 mllion over
budget in Septenber. He also knewin July M. Yount had been
told and had put it in his docunents that it was five plus
mllion over budget. So there's a spread there. M.

Marriner knew that and he never told M. Yount about that.

He al so knew that w thout additional financing
from Mosaic or a capital infusion, that this project was not
going to nove forward. It didn't have the funds to do so
And he knew that M. Yount had only been told in July about a
possible refi. So M. Mrriner had express know edge of an
inportant, material fact that we're switching now froma nezz
refinance to a total refinance with a | ot nore additiona
debt taken on the project.

And, finally, the nost inportant part, Marriner
knew, he called it a perfect storm And counsel's argunent
that he didn't know what -- if and when Yount was ever goi ng
to fund is totally belied by the evidence.

In his e-mail, in Exhibit Nunber 34, M. Marriner
on Cctober 1st says, thank you for working so hard on this
funding. W are excited to have you on our team He knew on
Oct ober 1st that this was going to happen. And he al so knew
t hat Busick had funded. And he knew that it was a perfect

storm And he went to Radovan. Radovan told him keep
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gquiet. He didn't say, I"'mgoing to sell the CR share. He
said, I'll call him And told said, keep quiet, don't talk
to them

That's the fundanental msinformation or failure
totell M. Yount, because they're telling -- they're saying
M. Yount hasn't proven his damages, there's no evidence that
he was damaged, or there's no evidence that he wouldn't have
investigated. He testified that if he found out this
informati on, he would not have invested. That's the best
proof there is as to whether or not he woul d have gone
forward

THE COURT: How do you reconcile that testinony
with the e-mails sent by M. Yount on Decenber 13th and
several days later in which he denmands his $1 mllion back?
However, he goes on to say in that very e-nmail that once his
confidence is restored in managenent, he'll reinvest.

MR CAMPBELL: | think the e-mail said he would
think about it if he was provided with docunents.

THE COURT: He said that on at |east two
occasi ons.

MR. CAWVPBELL: On that point, your Honor, he
didn't know about the bait and switch. He did not know about
that until the end of January. The record is pretty clear on

that. So at this tinme, he thought he had been defrauded.
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M. Criswell said, |ook, give us a couple of weeks to show
you the docunents. He said, no, | don't want a coupl e of
weeks, | want ny noney back. Because at that point, he did
not know about what was di scl osed at that neeting.

So the real inpetus of what irked hi mwas when he
| ater found out about the bait and switch. And that was
not -- | nmean, the record is clear, that happened at the end
of January.

THE COURT: Al right.

MR CAMPBELL: So | think that the -- what
Marriner knew, what he knew what M. Yount had been told of
back in January and his conplete failure to notify M. Yount
is amterial omssion, | think both under general fraud and
the securities fraud. And, again, | read the statute, |
don't agree with M. Little, the NRS exenption applies to
registration. It does not exenpt fraudul ent acts for sal e of
securities as well as a securities.

THE COURT: | think that we can all agree that
not hi ng exenpts fraudul ent acts.

MR. CAVPBELL: That's correct, your Honor. Let's
nmove to CR | think M. Little is trying to deflect the
Court's attention fromwhat really matters here. Having
M. Busick testify or having sone other nenbers of the

i nvestnment group testify, what has that got to do with what
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M. Yount was told on Cctober 12th, 10th or any tine before
that tine? W didn't need to bring those witnesses in to
prove that they were defrauded. This case is about what

M. Yount was told, what he was not told, what he woul d have
done had he been told. And Busick's testinony or |IM or
Mol |y Kingston testinony doesn't change that fact.

Again, it's an attenpt to deflect the Court's
attention fromwhat really transpired here, what was told and
not told to M. Yount. Again, that's another red herring.

Sanme with the Msaic | oan. You know, the
supposition, M. Little tal ks about you can't have a case on
supposition. The supposition that sonmehow M. Yount
interfered or could have prevented this is nothing nore than
j ust supposition.

We know what happened with Msaic through their
own words and we know M. Yount wasn't in the neetings,
wasn't involved in that. Again, it's an after-the-fact deal
M. Yount woul d have never invested in this project in the
first place.

THE COURT: He never woul d have invested in the
project in the first place?

MR. CAVPBELL: Wth the know edge that was
wi thhel d from him

THE COURT: That he was buying a CR share?
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MR. CAMPBELL: That he was buying a CR share
instead of a PPM that the project was 9 to $10 nmillion over
budget, or that it needed financing or it wasn't going to
nove forward.

THE COURT: All right.

MR CAWMPBELL: Wth those three things, his
testimony was, | wouldn't have never invested. It couldn't
be any clearer and that's pretty good proof of what he was
t hi nki ng and what he was doing and it's docunented by his
|ater e-mails.

So what happened | ater, | nmean he was damaged when
he tendered his noney under a false pretense. And to talk
about -- and then the damages about what happened | ater on,
well, one, M. Yount never got a share or a certificate or
even a signature page for the PPM

It's been two years since this transaction al nost,
Oct ober 13th of 2015. Has there ever been a call for a
shar ehol der neeting to approve that transfer? No. So he
doesn't have a full share. Under the operating agreenent,
that transaction is null and void. The operating agreenent
coul d not have been cl earer

THE COURT: But the operating agreenent also
requires M. Yount to execute the docunents in order to

consunmate the deal. And the evidence here in front of the
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Court is that he refused to do that.

MR CAMPBELL: Refused to do what?

THE COURT: Sign the docunments to -- that woul d be
submtted to the other founders to approve the share.

MR. CAWMPBELL: He refused to sign docunents that
were untrue, the docunments saying that there was a m st ake
when he executed the subscription agreenent, the docunents
saying that it was the parties' intent all along to have him

buy a CR scare. That's the docunents that he refused to

si gn.

THE COURT: Al right.

MR. CAWPBELL: If you |look a M. Coleman's
e-mail --

THE COURT: Let ne go back and check that.

MR, CAMPBELL: Look at -- that was his testinony.
He didn't -- he never refused. He said, |I'mnot signing

t hese docunents. This is not what transpired. This is not
what was told to me. He said, I'mnot going to sign
docunents that have fal se statements in them

THE COURT: Al right. 1'Il go back and check on
it. | appreciate the correction

MR. CAWMPBELL: And | think that goes to the
conversion claimalso. 1'lIl address the el ements of that

ri ght now, your Honor, too. As you know, conversion is a
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di stinct and intentional act of dom nion over, wongfully
exerted, an act committed in denial inconsistent with the
rights of another, an act commtted in derogation, exclusion
or defiance of the owner's rights, and causation and danages.

As | said, M. Yount was damaged at best. Even if
you assune that transfer took place, since it's never been
approved, all he's got is a restricted share that sonmehow he
woul d get econom c benefits. But clearly, it's not the sane
as a full menbership share under the operating agreenent.
It's limted. He can't participate in the managenent. |It's
all spelled out in section 12.3.

Even if you assune that there was a transfer and
the other thing was null and void, he does have damages.

One, he has damages because he never woul d have invested in
the first place. Two, if you assune he had sone kind of a
share, it's a very restricted share, far different than what
he bargai ned for.

M. Little said, well, conversion is an
intentional tort and sonehow there was a m stake up front and
so M. Criswell and M. Radovan could not have intended to
convert his noney. Well, how about when there was never a
vote, M. Yount never signed any docunents, he refused to
sign the fal se docunents, and the deal is null and void, and

t hen he demands his noney back. Criswell Radovan

1083

002239

002239

002239



0%¢200

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

intentionally did not give it back to him That's the intent
in the conversion. They did not return it when they were not
entitled to have it.

If they were under m staken belief, which | don't
believe they were, but even if you assune they were under
sonme kind of a m staken belief that he had agreed to purchase
the share in the first place, this back end, there was -- it
was obvi ous the deal was null and void, he wouldn't agree to
it, and they never got sharehol der approval

So there's the intent you need for conversion
They got his noney under fal se pretenses and they didn't give
it back when they knew he didn't agree to this deal. So
you' ve got your el enents of conversion

M. Little also says that M. Yount's deposition
testi nony proves sonehow that he didn't prove his case.

Well, M. Yount's deposition testinony isn't evidence in this
case. The evidence in this case is what M. Yount testified
toin Court and what M. Radovan testified and M. Marriner
testified and to what the docunents say.

And those docunments are -- those docunents and
that testinony is that M. Yount was never told about the 10
mllion plus budget overruns. He was never told about the
Mosai ¢ | oan or any other |oan and having to refinance before

t he project was going forward. And he was never told about
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the switch in the CR share fromthe PPM

Al of those are material om ssions or om ssions
of material fact and M. Yount has testified if he had known
that, he would not have gone forward. That's the fraud
claim | think, is established by that testinony, not what
M. Yount may have said at the end of a seven- or eight-hour
deposi tion.

And the 10 mllion over budget, | think that's out
of context. | think M. Yount cleared that up in his
testinony in trial and the evidence. W've got $5 mllion
plus, which he put in his e-mail. W have a $50 million
budget. But if we raise 20 mllion, we add another 5 to
that, so 50 plus 5 and 5, that's 60. Cearly that's where
the 60 nunber was in his mnd. |f he said sonmething in his
depositi on when shown the budget, | think it was a m stake
and | think he fully clarified that in his deposition

Finally, let's to the breach of duty agai nst
Powel |, Col eman and Arnold. As you know in the conpl aint,
|"ve all eged two di fferent breaches, the negligence and the
fiduciary duty. Excuse nme, your Honor, if | lunped in the
findings of fact, | probably did that because he was named in
t he punitive damage claim too, for fraud.

THE COURT: Al right.

MR CAMPBELL: It was not intentional. These are
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the only two causes of action that |1'mgoing after himfor.
He's the designated escrow agent, M. Yount thought he was
t he desi gnated escrow agent, and the noney was transferred
into his bank account.

As an escrow agent under the | aws of Texas where
he was, you know, the Powers versus United Services that we
submitted in our brief, attorney acting as an escrow agent
has a fiduciary duty both as an attorney and an escrow agent,
and that fiduciary duty, everybody is famliar with what the
fiduciary duty is.

Secondly, the duty he had as an attorney for the
PPM and havi ng noney deposited into his trust account was a
duty owed to M. Yount, a duty that he acknow edged in his
docunents where he sent to M. Yount the agreenent, that as a
condition of closing, you have to get, you know, you have to
get preapproval. He didn't have any -- he didn't have that
preapproval and he essentially closed that transacti on on
behal f of his clients when he, w thout any approval, w thout
any docunentation other than his client saying so, rel eased
M. Yount's noney.

So | see a clear breach of both the negligence
standard and the fiduciary duty standard that woul d have been
i nposed on M. Coleman. So, you know, by saying he didn't

have any duty, | don't buy that whatsoever, your Honor. He
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had sone high duties as an attorney, a fiduciary, and having
nmoney in his trust account. So | don't think he can back
away fromthat.

It's clear those duties should have run to
M. Yount and it's clear that one of the proxi nate causes of
M. Yount not having his noney now or not having it in his
| RA was M. Coleman releasing it to his client without the
proper authority. The bar rules clearly state, when noney
goes into your trust account, you only release it when the
party is entitled to receive it. That's the |anguage of the
bar rules. Criswell Radovan was not entitled to receive it
at that point.

THE COURT: Wy not? Wasn't it their share?

MR, CAMPBELL: Because there was no approval by
the ot her nenbers, there was no docunent evi dencing the
transaction, M. Yount had never agreed to it.

THE COURT: All right.

MR. CAVPBELL: It's |like saying that, let's set up
a real estate escrow, but there's no real estate docunents
there's no purchase agreenent, there's no -- nothing to
docunent it. You' ve got to have sone proof other than your
client telling you it's okay.

THE COURT: Let's reverse the transaction. Let's

just say that Criswell Radovan wanted to buy a founders share
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and M. Yount had two shares and he has an LLC, Infinity
Yount LLC. And he hires a very good Reno | awer to handl e
the fiscal transaction. M. Criswell wires off a mllion
dol l ars out of his account. O course, just |like here, where
do you want to send it to? And they said, well, send it to
nmy lawer. And even though the share is held in the LLC
they send it to the | awyer

The Reno | awyer then says to his client,

M. Yount, where should | send that? And his client says,
wel |, you know, that LLC owes ne about a mllion bucks. It's
going to have to pay ne back anyway, so why don't you j ust
send it to ne? It's ny share. And the |awer, the Reno

| awyer sends it to, according -- follows his client's
instructions, sends it to his client.

M. Criswell then acquires a founders share. How
has that Reno | awyer breached the fiduciary duty if he's
foll owed the instructions of his client to send the noney
where the client wanted it to be sent.

MR. CAMPBELL: Because there's sinply no evidence
or no basis for M. Colerman to do that at that tine. He's
telling his clients that you have to -- you have to paper
this transaction. He later attenpts to paper the
transaction. So he knows what needs to be done. And yet

knowi ng what he needs to be done, knowi ng the duty he had, he
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goes ahead and rel eases it anyway w thout any paper worKk.

THE COURT: The breach is the | ack of paper work?

MR. CAMPBELL: Breach is the duty, the duty that
he had as an escrow hol der, as an attorney, and as a
fiduciary. The duty that he had is to nake sure that the
underlying transaction is right.

THE COURT: Ckay.

MR. CAWMPBELL: You just can't suppose, neke a
supposition that it's right and it's been agreed to.
Especially when you think, M. Yount -- | nean, all the noney
that Criswell Radovan had in any of these docunents is from
under the PPM And so how does -- you know, just because CR
told himit was not part of the PPM does he ever confirm
wth M. Yount, do you want to confirmthat you agreed to
this? He knows who M. Yount is. \Wat would have been so
bad about confirmng? |'ve been told that you agreed to this
kind of a deal, | want to nake sure before | rel ease the
noney that everybody is signed off and we're in agreenent.
Never happened. It should have happened.

THE COURT: That's true.

MR. CAVPBELL: It should have happened. It
didn"t. He just willy-nilly did it w thout any confirmtion
other than his client when he was on the other side of the

representation in a conflict of interest representing the
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nmenbers of the LLC, including M. Yount if he was going to

buy in.

THE COURT: All right.

MR. CAMPBELL: Again, your Honor --

THE COURT: | understand.

MR CAMPBELL: ~-- | think it's their breach
Thank you.

THE COURT: Thank you, M. Canpbell. Al right.

|"d like to take a few m nutes to gather ny thoughts and | ook
at Bl anchard again and go through a couple of the e-muils.
So I'll do ny best to get back here at quarter after. Al
right. Court's in recess.

(A break was taken.)

THE COURT: | apol ogi ze. Good | awers give judges
alot to think about. This is an inportant case to al
sides. So | wanted to nake sure | viewed everything and
pul l ed the Bl anchard case, reviewed the cases cited by
counsel, had an opportunity to listen to very good argunents
by very good |l awers and the Court has listened to the
testinmony in this case.

M. Marriner testified first. He's a realtor and
he met M. Radovan at the Fairw nds Estates sonetine in
February of 2014. He was hired on as a consultant to raise

approximately $5 mllion to fund the devel opnment of the Ca
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Neva and that's Exhibit 1. He was not involved in the sale
of securities. He invested in Cal Neva Lodge LLC. He never
told any investor that he had investigated any representation
in the operating agreenent.

He met M. Yount in 1996 at a barbecue. He
considered hima friend and that's not unusual up in a close
community like Incline Village. They nmet at |unch sonetine
in June and M. Yount inquired, howis the project going?

M. Mrriner offered to take himon a tour of the Cal Neva
site.

He had told M. Yount that they were | ooking to
open on Decenber 12th, which was the 100th anni versary of
Frank Sinatra's birthday. And he sent M. Yount the |atest
executive conmttee reports. Told M. Yount at that tine
that the opening date was still 12/12/2015. And he also told
that there was 1.5 million, the last tranche available for
i nvest nent under the PPM

He forwarded Exhibit 3, which was the PPM to
M. Yount. He also sent the |atest construction report,
whi ch was July, and Exhibit 8 to M. Yount. Again, he stated
they were |l ooking at a target date for opening of
Decenber 12th. This is sonetine in June that these
di scussions and e-mails took pl ace.

He sent M. Yount the term sheets through an
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e-mail, which is Exhibit 11. |In those termsheets are
di sclaimers. M. Yount testified he read those. And on
Exhibit 12, M. Marriner sent another e-mail to M. Yount
asking if he had any questions. And M. Yount responded with
some questions and they were directed to M. Radovan.

Exhibit 12 is the July status report, which
contai ns the change orders and the inpact those change orders
had on the devel opment of the project. Exhibit 14 is another
e-mail fromM. Marriner to M. Yount saying that M. Radovan
will get back to M. Yount to answer all of those questions
that he had raised. And Exhibit 18 is an e-mail from
M. Radovan to M. Yount, which was cced to M. Marriner,
whi ch responded to the 11 questions asked by M. Yount. They
di scussed a $15 mllion nmezzanine | oan to cover the change
orders, as well as potential upgrades and expandi ng the scope
of construction.

M. Marriner was never involved in the financing
of this project. He was not involved with the executive
commttee, the construction commttee, and he was not privy
to the figures being bantered about anongst those entities.

M. Marriner never gave M. Yount any specific
nunbers on the change orders. M. Marriner was never
involved with Hall or the business discussions regarding

potential financing by Hall. M. Marriner has a background
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in construction and clearly knows that unless you have
capital, the project dies. M. Marriner never spoke to
M. Yount regarding the destination of his $1 mllion

i nvest nent.

Exhi bit 29, which is the e-mail string from
August to Septenber 28th, M. Mrriner was trying to be
hel pful in assisting M. Yount in noving noney around. He
sent an e-mail, which is Exhibit 30, which states that Robert
hopes to close out the funding very soon.

M. Marriner never spoke to M. Yount regarding
the Mbsaic loan. M. Marriner testified that Hall still had
$5 million to loan, that they were |ooking at a $15 mllion
mezzani ne | oan, and that Msaic | oan was still in the works,
and he believed the project was still on schedul e.

He tal ked about a perfect storm that is,
si nul taneous i nvestnments of M. Yount and M. Busick
However, he was informed by M. Radovan that CR still had
anot her fundi ng nmenbershi p avail abl e under the PPM

Two weeks afterwards, M. Yount invested in Ca
Neva Lodge LLC. M. Marriner testified that there is no
di fference between the two shares, that is, the shares of
M. Busick and the shares of CR Cal Neva. But he was told by
M. Radovan that he would take -- that M. Radovan woul d take

care of the plaintiff's investnent.
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M. Marriner was clear in his testinony that this
is not a security. This was a real estate investnent. M.
Marriner knew that through -- that M. Radovan had an
addi ti onal foundi ng nmenbership available for M. Yount.

M. Marriner knew that the Mosaic $50 nmillion | oan
was the best solution for financing and taking this project
to closure of construction.

After the Decenber 12th neeting, M. Marriner
testified that there was a general feeling anong the
investors for a need for nore transparency and greater
financial reports, nore frequent financial reports. He knew
that $8.6 mllion in cost overruns were there for work that
had al ready been done and was proposed in the future.

On cross exam nation by M. WIlf, M. Marriner
reiterated in an e-nmail dated August 3rd, 2015, that
M. Yount was dealing directly with M. Radovan and it was a
hand-off from-- by M. Marriner of M. Yount to M. Radovan.

M. Marriner testified that M. Yount conducted
due diligence between July 25th and August 3rd, spoke to
Peter Grove, the architect, who coincidentally is or was the
architect for M. Yount's personal residence. M. Marriner
testified that the information provided to M. Yount was fair
and was accurate.

M. Marriner testified that M. Yount knew t hat
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