Case No. 74275

In the Supreme Court of Pevada

GEORGE STUART YOUNT, individually and in his ca- Electronically Filed
pacity as owner of George Yount IRA, Mar 05 2019 08:59 a.m.
Elizabeth A. Brown
Appellant, Clerk of Supreme Court
VS.

CRISWELL RADOVAN, LLC, a Nevada limited lia-
bility company; CR CAL NEVA, LLC, a Nevada
limited liability company; ROBERT RADOVAN;
WiLLIAM CRISWELL; CAL NEVA LODGE, LLC, a
Nevada limited liability company; POWELL,
COLEMAN AND ARNOLD, LLP; DAVID MARRINER;
MARRINER REAL ESTATE, LLC, a Nevada limited
liability company; and DoEes 1-10.,

Respondent.

APPEAL

from the Second Judicial District Court, Washoe County, Nevada
The Honorable N. PATRICK FLANAGAN, District Judge
The Honorable JEROME POLAHA
The Honorable EGAN WALKER
District Court Case No. CVV16-00767

APPELLANT’S APPENDIX
VOLUME 17
PAGES 4001-4250

DANIEL F. POLSENBERG (SBN 2376) RICHARD G. CAMPBELL, JR. (SBN 1832)
JOEL D. HENRIOD (SBN 8492) KAEMPFER CROWELL

Reno, Nevada 89501

ADRIENNE BRANTLEY-LOMELI (SBN 14,486) RCampbell@ KCNVLaw.com

LEWIS RocA ROTHGERBER CHRISTIE LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200
DPolsenberg@LRRC.com

Attorneys for Appellant

Docket 74275 Document 2019-09785



CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date Vol. Pages
01 | Complaint 04/04/16 1 1-29
02 | Affidavit of Richard G. Campbell Regard- 04/05/16 1 30-33

ing Service Pursuant to N.R.C.P. 4(d)(1)
03 | Executed Summons — Marriner Real Es- 04/21/16 1 34—-36
tate
04 | Executed Summons — Cal Neva Lodge LLC | 04/21/16 1 37-39
05 | Executed Summons — CR Cal Neva LLC 04/21/16 1 40—42
06 | Executed Summons — Criswell Radovan 04/21/16 1 43—45
LLC
07 | Acceptance of Service 04/21/16 1 46-48
08 | Notice of Service Pursuant to N.R.C.P. 04/25/16 1 49-64
4(d)(1)
09 | Answer of Defendants Criswell Radovan, 06/07/16 1 65—75
LLC, CR Cal Neva LLC, Robert Radovan,
William Criswell, Cal Neva Lodge, LLC,
Powell, Coleman and Arnold LLP to Plain-
tiff’s Complaint
10 | Acceptance of Service 06/06/16 1 7678
11 | Pretrial Order 06/09/16 1 79-86
12 | Order Approving Stipulation to Set Aside 06/14/16 1 87—-88
Default
13 | Order Approving Stipulation to Add Addi- | 07/11/16 1 89-90
tional Defendant to Complaint
14 | First Amended Complaint 07/20/16 1 91-120
15 | Plaintiff’s Case Conference Report 08/08/16 1 121-151
16 | Defendants’ David Marriner and Marriner | 08/22/16 1 152154

Real Estate, LLC’s Joinder in Plaintiff’s




Case Conference Report

17 | Order 09/13/16 1 155-161
18 | Notice of Entry of Order 09/14/16 1 162—-164
19 | Second Amended Complaint 09/27/16 1 165-197
20 | Scheduling Order 10/11/16 1 198-201
21 | Defendants David Marriner’s and Marriner | 10/24/16 1 202-216
Real Estate, LLC’s Answer to Second
Amended Complaint and Cross-Claim for
Indemnity, Contribution and Declaratory
Relief Re Apportionment of Fault
22 | Order Amending Scheduling Order 12/20/16 1 217-218
23 | Motion for Partial Summary Judgment 06/27/17 1 219-250
2 251-376
24 | Defendants David Marriner and Marriner | 06/28/17 2 377-500
Real Estate, LLC’s Motion for Summary 3 501-548
Judgment or, in the Alternative, Partial
Summary Judgment
25 | Declaration of Robert Radovan in Support | 06/28/17 3 549-552
of Motion for Summary Judgment
26 | Marriner’s Declaration of Counsel and 06/28/17 3 553-711
Volume of Evidence in Support of Motion
for Summary Judgment
27 | Motion for Summary Judgment 06/29/17 712-750
751-809
28 | Criswell Radovan, LLC, CR Cal Neva, 07/18/17 4 810-904
LLC, Robert Radovan, William Criswell,
and Powell, Coleman and Arnold LLP’s
Opposition to Plaintiff’'s Motion for Partial
Summary Judgment
29 | Plaintiff’'s Opposition to Defendant’s Mo- 07/19/17 4 905-955

tion for Summary Judgment




30 | Plaintiff’s Opposition to Defendants David | 07/28/17 956—-1000
Mar.rmer and Marriner Real Estate., LLC’s 1001-1039
Motion for Summary Judgment or, in the
Alternative, Partial Summary Judgment

31 | Defendants David Marriner and Marriner | 08/03/17 5 1040-1046
Real Estate, LLC’s Reply to Yount’s Oppo-
sition to Motion for Summary Judgment

32 | Reply to Defendants’ Opposition to Plain- 08/04/17 5 1047-1052
tiff’s Motion for Partial Summary Judg-
ment

33 | Defendants’ Criswell Radovan, LLC, CR 08/07/17 5 1053-1059
Cal Neva, LLC, Robert Radovan, William
Criswell, and Powell, Coleman and Arnold
LLP’s Reply in Support of Their Motion for
Summary Judgment

34 | Order 08/15/17 5 |1060-1068

35 | Order 08/15/17 5 |1069-1078

36 | Order 08/15/17 5 |1079-1089

37 | Marriner’s Trial Statement 08/25/17 5 1090-1103

38 | Marriner’s Proposed Findings of Fact and 08/25/17 5 1104-1113
Conclusions of Law

39 | Defendant’s Trial Statement 08/25/17 5 |1114-1130

40 | Defendants’ Proposed Findings of Fact and | 08/25/17 5 |1131-1143
Conclusions of Law

41 | Plaintiff’s Trial Statement 08/25/17 5 1144-1156

42 | Trial Transcript — Volume 1 08/29/17 5 1157-1250

6 |1251-1359

43 | Trial Transcript — Volume 2 08/30/17 6 1360—-1500

7 | 1501-1545




44 | Trial Transcript — Volume 3 08/31/17 7 1546-1750
8 | 1751-1775
45 | Trial Transcript — Volume 4 09/01/17 8 |1776-1878
46 | Trial Transcript — Volume 5 09/06/17 8 | 1879-2000
9 2001
47 | Trial Transcript — Volume 6 09/07/17 9 12002-2133
48 | Trial Transcript — Volume 7 09/08/17 9 |2134-2250
10 | 2251-2298
49 | Amended Order 09/15/17 | 10 |2299-2301
50 | Notice of Appeal 10/16/17 | 10 |2302-2309
51 | Case Appeal Statement 10/16/17 | 10 |2310-2314
52 | Transcript of In Chambers Status Confer- 11/13/17 | 10 |2315-2325
ence
53 | Marriner’s Opening Brief Re Post-Trial 01/16/18 | 10 |2326-2384
Proceedings by Successor District Judge
54 | Plaintiff’s Brief Regarding Status of Case 01/16/18 | 10 |2385-2500
and Appropriate Procedure Going Forward 11 192501-92511
55 | Excerpts of Transcripts Cited in “Plaintiff’s | 01/17/18 | 11 |2512-2600
Brief Regarding Status of Case and Appro-
priate Procedure Going Forward”
56 | Defendants’ Brief Regarding Post-Trial 01/17/18 | 11 |2601-2717
Procedure by Successor Judge
57 | Plaintiff’s Response to Defendants’ Briefs 02/02/18 | 11 |2718-2729
Regarding Case Status
58 | Marriner’s Reply Brief Re Post-Trial Pro- 02/02/18 | 11 |2730-2743
ceedings by Successor District Judge
59 | Defendants’ Reply Brief Regarding Post- 02/02/18 | 11 |2744-2750
Trial Procedure by Successor Judge 19 | 9751-9759
60 | Judgment 03/12/18 | 12 |2753-2756




61 | Notice of Entry of Judgment 03/13/18 | 12 |2757-2759
62 | Amended Notice of Appeal 03/23/18 | 12 |2760-2775
63 | Amended Case Appeal Statement 03/23/18 | 12 | 27762780
64 | Defendants’ Motion to Amend Judgment 03/27/18 12 | 2781-3000
65 | Plaintiff’'s Motion for Judgment as a Mat- | 03/30/18 13 | 3001-3083
ter of Law, for Relief from Judgment, to Al-
ter and Amend the Judgment, to Amend
the Findings, and for New Trial
66 | Plaintiff’s Opposition to “Defendants’ Mo- | 05/08/18 13 | 3083-3185
tion to Amend Judgment”
67 | Defendants’ Opposition to Plaintiff’'s Mo- 05/21/18 13 | 3186-3214
tion for Judgment as a Matter of Law, for
Relief from Judgment, to Alter and Amend
the Judgment, to Amend Findings, and for
New Trial
68 | Opposition to Plaintiff’'s Motion for Judg- 05/21/18 13 | 3215-3250
ment as a Matter of Law, for Relief from 14 |3951-3291
Judgment, to Alter and Amend the Judg-
ment, to Amend Findings, and for New
Trial
69 | Exhibits to Defendants’ Opposition to 05/24/18 14 | 3292-3500
Plaintiff’'s Motion for Judgment as a Mat- 15 |3501-3750
ter of Law, for Relief from Judgment, to Al-
ter and Amend the Judgment, to Amend
Findings, and for New Trial
70 | Errata to Defendants’ Opposition to Plain- | 05/24/18 16 | 3751-4000
tlffs Motion .fOI' JUdgment as a Matter Of 17 4001-4250
Law, for Relief from Judgment, to Alter
and Amend the Judgment, to Amend Find- 18 | 4251-4265
ings, and for New Trial
71 | Plaintiff’s Reply to Defendants’ Opposition | 06/15/18 18 |4266-4357

to Plaintiff’s Motion for Judgment as a
Matter of Law, for Relief from Judgment,
to Alter and Amend Judgment, to Amend

6




the Findings and for New Trial

72 | Plaintiff’s Reply to Marriners’ Opposition 06/15/18 18 | 43584467
to Plaintiff’s Motion for Judgment as a
Matter of Law, for Relief from Judgment,
to Alter and Amend Judgment, to Amend
the Findings and for New Trial
73 | Reply to Plaintiff’s Opposition to Defend- 06/20/18 18 |4468-4486
ants’ Motion to Amend Judgment
74 | Motion to Amend the Pleadings to Conform | 08/21/18 18 | 4487-4500
to the Evidence and Judgment 19 | 4501-4750
20 [4751-4751
75 | Plaintiff’s Opposition to Marriner’s Motion | 09/24/18 20 |4752-4793
to Amend the Pleadings to Conform to the
Evidence and Judgment
76 | Reply in Support of Motion to Amend the 10/15/18 20 |4794-4806
Pleadings to Conform to the Evidence and
Judgment
77 | Transcript of Hearing on Motions 12/20/18 20 | 48074868
78 | Non-Jury Trial Exhibits List 20 | 48694878
79 | Trial Exhibit 4 20 | 4879-4936
80 | Trial Exhibit 122 20 |4937-4938
81 | Trial Exhibit 124 20 | 4939-4943




ALPHABETICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date Vol. Pages
07 | Acceptance of Service 04/21/16 1 46-48
10 | Acceptance of Service 06/06/16 1 7678
02 | Affidavit of Richard G. Campbell Regard- 04/05/16 1 30-33

ing Service Pursuant to N.R.C.P. 4(d)(1)
63 | Amended Case Appeal Statement 03/23/18 | 12 | 27762780
62 | Amended Notice of Appeal 03/23/18 | 12 |2760-2775
49 | Amended Order 09/15/17 | 10 |2299-2301
09 | Answer of Defendants Criswell Radovan, 06/07/16 1 65-75
LLC, CR Cal Neva LLC, Robert Radovan,
William Criswell, Cal Neva Lodge, LLC,
Powell, Coleman and Arnold LLP to Plain-
tiff’s Complaint
51 | Case Appeal Statement 10/16/17 | 10 |2310-2314
01 | Complaint 04/04/16 1 1-29
28 | Criswell Radovan, LLC, CR Cal Neva, 07/18/17 4 810-904
LLC, Robert Radovan, William Criswell,
and Powell, Coleman and Arnold LLP’s
Opposition to Plaintiff’s Motion for Partial
Summary Judgment
25 | Declaration of Robert Radovan in Support | 06/28/17 3 549-552
of Motion for Summary Judgment
39 | Defendant’s Trial Statement 08/25/17 5 1114-1130
24 | Defendants David Marriner and Marriner | 06/28/17 377-500
Real Estate, LLLC’s Motion for Summary 501_548
Judgment or, in the Alternative, Partial
Summary Judgment
31 | Defendants David Marriner and Marriner | 08/03/17 5 1040-1046

Real Estate, LLLC’s Reply to Yount’s Oppo-




sition to Motion for Summary Judgment

21

Defendants David Marriner’s and Marriner
Real Estate, LLC’s Answer to Second
Amended Complaint and Cross-Claim for
Indemnity, Contribution and Declaratory
Relief Re Apportionment of Fault

10/24/16

202-216

56

Defendants’ Brief Regarding Post-Trial
Procedure by Successor Judge

01/17/18

11

2601-2717

33

Defendants’ Criswell Radovan, LL.C, CR
Cal Neva, LLC, Robert Radovan, William
Criswell, and Powell, Coleman and Arnold
LLP’s Reply in Support of Their Motion for
Summary Judgment

08/07/17

1053-1059

16

Defendants’ David Marriner and Marriner
Real Estate, LLC’s Joinder in Plaintiff’s
Case Conference Report

08/22/16

152-154

64

Defendants’ Motion to Amend Judgment

03/27/18

12

2781-3000

67

Defendants’ Opposition to Plaintiff’'s Mo-
tion for Judgment as a Matter of Law, for
Relief from Judgment, to Alter and Amend

the Judgment, to Amend Findings, and for
New Trial

05/21/18

13

3186-3214

40

Defendants’ Proposed Findings of Fact and
Conclusions of Law

08/25/17

1131-1143

59

Defendants’ Reply Brief Regarding Post-
Trial Procedure by Successor Judge

02/02/18

11
12

2744-2750
2751-2752

70

Errata to Defendants’ Opposition to Plain-
tiff’s Motion for Judgment as a Matter of
Law, for Relief from Judgment, to Alter
and Amend the Judgment, to Amend Find-
ings, and for New Trial

05/24/18

16
17
18

3751-4000
4001-4250
4251-4265

55

Excerpts of Transcripts Cited in “Plaintiff’s
Brief Regarding Status of Case and Appro-

01/17/18

11

2512-2600




priate Procedure Going Forward”

04 | Executed Summons — Cal Neva Lodge LLC | 04/21/16 1 37-39
05 | Executed Summons — CR Cal Neva LLC 04/21/16 1 4042
06 | Executed Summons — Criswell Radovan 04/21/16 1 43—-45
LLC
03 | Executed Summons — Marriner Real Es- 04/21/16 1 34—-36
tate
69 | Exhibits to Defendants’ Opposition to 05/24/18 14 | 3292-3500
Plaintiff’s Motion ijI' JU_dgment as a Mat- 15 3501=3750
ter of Law, for Relief from Judgment, to Al-
ter and Amend the Judgment, to Amend
Findings, and for New Trial
14 | First Amended Complaint 07/20/16 1 91-120
60 |Judgment 03/12/18 | 12 |2753-2756
26 | Marriner’s Declaration of Counsel and 06/28/17 3 553-711
Volume of Evidence in Support of Motion
for Summary Judgment
53 | Marriner’s Opening Brief Re Post-Trial 01/16/18 | 10 |2326-2384
Proceedings by Successor District Judge
38 | Marriner’s Proposed Findings of Fact and 08/25/17 5 1104-1113
Conclusions of Law
58 | Marriner’s Reply Brief Re Post-Trial Pro- 02/02/18 | 11 |2730-2743
ceedings by Successor District Judge
37 | Marriner’s Trial Statement 08/25/17 5 |1090-1103
23 | Motion for Partial Summary Judgment 06/27/17 1 219-250
2 251-376
27 | Motion for Summary Judgment 06/29/17 3 712-750
4 751-809
74 | Motion to Amend the Pleadings to Conform | 08/21/18 18 | 4487-4500

10




to the Evidence and Judgment 19 | 4501-4750
20 |4751-4751

78 | Non-Jury Trial Exhibits List 20 |4869-4878

50 | Notice of Appeal 10/16/17 | 10 |2302-2309

61 | Notice of Entry of Judgment 03/13/18 | 12 |2757-2759

18 | Notice of Entry of Order 09/14/16 1 162-164

08 | Notice of Service Pursuant to N.R.C.P. 04/25/16 1 49-64
4(d)(1)

68 | Opposition to Plaintiff’'s Motion for Judg- 05/21/18 13 | 3215-3250
ment as a Matter of Law, for Relief from 14 |3951-3291
Judgment, to Alter and Amend the Judg-
ment, to Amend Findings, and for New
Trial

17 | Order 09/13/16 1 155-161

34 | Order 08/15/17 5 |1060-1068

35 | Order 08/15/17 5 |1069-1078

36 | Order 08/15/17 5 [1079-1089

22 | Order Amending Scheduling Order 12/20/16 1 217-218

13 | Order Approving Stipulation to Add Addi- | 07/11/16 1 89-90
tional Defendant to Complaint

12 | Order Approving Stipulation to Set Aside 06/14/16 1 87—88
Default

54 | Plaintiff’'s Brief Regarding Status of Case 01/16/18 | 10 |2385-2500
and Appropriate Procedure Going Forward 11 1925012511

15 | Plaintiff’s Case Conference Report 08/08/16 1 121-151

65 | Plaintiff’s Motion for Judgment as a Mat- | 03/30/18 13 | 3001-3083

ter of Law, for Relief from Judgment, to Al-

ter and Amend the Judgment, to Amend

11




the Findings, and for New Trial

66

Plaintiff’s Opposition to “Defendants’ Mo-
tion to Amend Judgment”

05/08/18

13

3084-3185

29

Plaintiff’s Opposition to Defendant’s Mo-
tion for Summary Judgment

07/19/17

905-955

30

Plaintiff’'s Opposition to Defendants David
Marriner and Marriner Real Estate, LLC’s
Motion for Summary Judgment or, in the
Alternative, Partial Summary Judgment

07/28/17

956—-1000
1001-1039

75

Plaintiff’s Opposition to Marriner’s Motion
to Amend the Pleadings to Conform to the
Evidence and Judgment

09/24/18

20

4752-4793

71

Plaintiff’'s Reply to Defendants’ Opposition
to Plaintiff’'s Motion for Judgment as a
Matter of Law, for Relief from Judgment,
to Alter and Amend Judgment, to Amend
the Findings and for New Trial

06/15/18

18

4266—-4357

72

Plaintiff’s Reply to Marriners’ Opposition
to Plaintiff’'s Motion for Judgment as a
Matter of Law, for Relief from Judgment,
to Alter and Amend Judgment, to Amend
the Findings and for New Trial

06/15/18

18

4358-4467

57

Plaintiff’s Response to Defendants’ Briefs
Regarding Case Status

02/02/18

11

2718-2729

41

Plaintiff’s Trial Statement

08/25/17

1144-1156

11

Pretrial Order

06/09/16

79-86

76

Reply in Support of Motion to Amend the
Pleadings to Conform to the Evidence and
Judgment

10/15/18

20

4794—-4806

32

Reply to Defendants’ Opposition to Plain-
tiff’s Motion for Partial Summary Judg-
ment

08/04/17

1047-1052

73

Reply to Plaintiff’'s Opposition to Defend-

06/20/18

18

4468—-4486

12




ants’ Motion to Amend Judgment

20 | Scheduling Order 10/11/16 1 198-201
19 | Second Amended Complaint 09/27/16 1 165—197
77 | Transcript of Hearing on Motions 12/20/18 20 |4807-4868
52 | Transcript of In Chambers Status Confer- 11/13/17 | 10 |2315-2325
ence
80 | Trial Exhibit 122 20 | 4937-4938
81 | Trial Exhibit 124 20 |4939-4943
79 | Trial Exhibit 4 20 | 4879-4936
42 | Trial Transcript — Volume 1 08/29/17 5 1157-1250
6 |1251-1359
43 | Trial Transcript — Volume 2 08/30/17 6 |1360-1500
7 |1501-1545
44 | Trial Transcript — Volume 3 08/31/17 7 |1546-1750
8 |1751-1775
45 | Trial Transcript — Volume 4 09/01/17 8 |1776-1878
46 | Trial Transcript — Volume 5 09/06/17 8 |1879-2000
9 2001
47 | Trial Transcript — Volume 6 09/07/17 9 12002-2133
48 | Trial Transcript — Volume 7 09/08/17 9 |2134-2250
10 |2251-2298

13




TO0¥00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

correct?

A Yes. | was trying to find out -- | could not find
nmy investnent in the project and | was asking himhow | could
find it. Wereis it?

Q So you had | ooked at the books and records of the

Cal Neva Lodge?

A Yes.
Q And you weren't aware of where the $1 million went
to?
No, | was not.

Q And then --

A | was pretty sure -- | could not find it in the
books and records of Cal Neva LLC

Q Wt hout going through the e-nmail, you later found
out that M. Coleman told you that he had just gone ahead and
sent the noney to Criswell Radovan, his clients?

A Correct. And | asked hi mwhy, and he said because
they told himto.

Q Then you asked for sone kind of witten
docunent ati on?

A Yes. | wanted a copy of the docunent he relied on
to change ny escrow i nstructions.

Q And - -

A That was the end of ny discussions with M.
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Col eman.
Q And he never responded to you. He never responded
to the last e-mail. He didn't say, | don't have a docunent,

or never provided you a docunent?
A Go talk to Criswell Radovan, don't talk to him
Q Is that about the point that you decided that --
to pull the plug?
A That's when | decided to pull the plug and find
you.
Q kay. And the rest of the story. That's all |
have, M. Yount.
THE COURT: All right. Thank you very nuch.
M. Yount, you may step down. Watch your step going down.
THE WTNESS. Thank you
THE COURT: Al right, |adies and gentlenen, we'll
break for the evening and pick up tonorrow norning. You can
be seated, unless want to say anything.
MR WOLF: No. | wanted to address the Court
about scheduling and identification of our rebuttal w tnesses
and those sorts of things. So perhaps the Court was going to
address that.
THE COURT: Not as far as the -- we were able to
due to the great work of our clerk switch the trials around.

So that our crimnal trial that was schedul ed for next week
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will begin on the 11th and that frees up next week for you.
So with that, you want to tal k about the schedul e?

MR WOLF: My initial concern and inquiry, who are
the rebuttal witnesses that M. Canpbell intends to call so
we can prepare and estimate our timng and potentially pose
obj ections to those w tnesses, depending on who they are.

THE COURT: Wy don't you deal with that outside
the courtroom | don't need to be part of that discussion
here, and we'll pick it up tonorrow norning if you have any
objections. M. Little.

MR LITTLE: That was the same comment.

THE COURT: Ckay. Wwo is next? | nean, after we
have M. Yount through the cross exam nation

MR, CAWMPBELL: It will be M. Chaney.

MR LITTLE: | don't see why we can't get through
tomorrow. Between us collectively, we nay have a couple
hours with M. Yount. Then | can't imagi ne how nuch Brandon
Chaney has to say. He wasn't involved in anything before.

THE COURT: Well, we might be able to --

MR. LITTLE That's the point, | think, we're
asking is, if there's going to be another rebuttal wtness,
we don't want to be surprised with it tonorrow. Counsel had
only mentioned possibly the CPA. |If there's sonebody el se,

we'd like to knowwho it is. W weren't aware of it
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yest er day.

THE COURT: Do you have any w tnesses?

MR LITTLE: No.

MR WOLF: No.

THE COURT: Ckay.

MR. CAWMPBELL: Yes, just as far as the schedul e
change, and I'Il disclose ny rebuttal witness. | don't care.

Qovi ously, after today's testinony, M. Chaney is going to be
in somewhat of a rebuttal capacity fromthe maligning he took
under M. Radovan's questi oni ng.

THE COURT: Ckay.

MR. CAMPBELL: | can see his testinony expandi ng
somewhat fromwhat | anticipated. | don't know It's going
to take probably --

THE COURT: Let's see if we can finish him
tonorrow. | tend to agree.

MR. CAWMPBELL: M. Tratner is going to be very

brief.
THE COURT: He's the CPA?
MR. CAVPBELL: 1'd like to arrange himvia Skype.
MR LITTLE Let's do it right after lunch. If
you're done with M. Yount, | don't see why we can't be done

with himby Iunch.

THE CLERK: | need a set tine.
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THE COURT: Hang on a second. Can we do it at
1: 30 tomorrow? | have an emergency cone up and | have to
have a security neeting with the District Attorney's Ofice
over a nurder trial and sonme sensitive matters. So | may not
be able to have anything in the afternoon. So | think we nay
have to have M. Tratner and perhaps M. Chaney on Tuesday.
| think Friday afternoon, I'mgoing to have to --

MR. LITTLE  Your Honor, do we have Wdnesday
avai | abl e? | have another heari ng.

THE COURT: Yes.

MR. LITTLE It's actually here in Reno, but I
need to prepare for that.

THE CLERK: We have a crim nal cal endar, however,
on Wednesday.

THE COURT: We can start at 1:00.

THE CLERK: W have a crimnal cal endar and we
have anot her afternoon matter at 1:15.

THE COURT: W can get rid of that. Let's nove
that. Wat about 1:30 on Wednesday?

MR LITTLE  1:30.

2

WOLF: Is there any other rebuttal w tness?

2

CAMPBELL: [|I'mpotentially going to call Pete
Dor di ck.

MR. LITTLE  Your Honor, we have a couple of
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concerns. | don't even know if Pete Dordick is on the
witness list, Ken Tratner certainly is. He was identified
right before we filed the summary judgnment. That's after the
di scovery cut off. W don't have an opportunity to depose
him | certainly amnot going to depose hi mbetween now and
Tuesday. So where we have concerns about himbeing called at
all.

But certainly I want to nake sure that the record
is clear, if your Honor allows it, this is a rebuttal w tness
and we're not going to have himcone in and start talking
about things that would be allowed in the case in chief as a
rebuttal w tness.

MR, CAMPBELL: He would be specifically directed
to sone of the testinony that M. Radovan and M. Criswell
present ed about certain neetings.

MR LITTLE Is M. Dordick on the witness list?

MR CAMPBELL: | don't believe he was. He's an
enpl oyee of the conpany, but he was an i npeachnent wi tness.

MR LITTLE There's a difference between
i npeachnent docunments and w t nesses.

THE COURT: There is significant and I1'd like to
be able to sort themout. So if you could -- I'mnot going
to listen to himon Friday. So if you could work with

M. Canmpbell, try to identify the areas he intends to
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guestion these witnesses on, and get sonething in witing to
me Friday. 1'Il do ny best to turn it around and e-nail a
decision to you Friday, mght be evening by the time | get to
it. But you'll have it over the weekend before the weekend.

MR. LITTLE Can we agree that tonorrow is just
going to be M. Yount and then Tuesday we'll do Brandon
Chaney?

MR CAWMPBELL: Wednesday?

MR LITTLE Wednesday, |'msorry.

THE COURT: Yeah, Wednesday. We'Ill do the CPA

MR CAMPBELL: We can't do himtonorrow afternoon
right?

THE COURT: No.

MR, CAMPBELL: W have to do him Wdnesday if he's
avai | abl e.

THE CLERK: 1: 30.

MR. CAWVPBELL: Wednesday 1:30 and then we have
M. Chaney that sane afternoon

THE CLERK: You can do it that afternoon, and if
your Honor says it's okay, you could actually cone back on
Thur sday nor ni ng.

THE COURT: And we have all day Thursday, so we
could do argunents on Thur sday.

MR LITTLE Ckay. My wife is going to |ove ne.
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THE COURT: Stephanie, we're off the record.
(Di scussion off the record.)

THE COURT: Back on the record again. W'l

reconvene tonorrow at 9:00, we'll finish up the testinony of
M. Yount, then we'll recess at 11:30. And whatever we
haven't finished up, we'll reconvene at 1:30 on Wednesday,

get what ever busi ness we have to get done on Wdnesday
afternoon starting at 1:30. And then 9:00 argunments on
Thur sday the 7th.

MR. CAWVPBELL: Unless we spill over with testinony
from Wednesday?

THE COURT: Then the will be argunments will start

at 10: 00.

MR, CAMPBELL: Argunents on Thursday?

THE COURT: Argunents on Thursday.

MR CAMPBELL: Then we'll schedule M. Tratner
Wednesday.

THE CLERK: M understanding it's 1:30 on
Wednesday you're doing M. Tratner. He's your Skype w tness?

MR CAMPBELL: Yes.

THE CLERK: We'I| need his information after that.

MR. CAMPBELL: Chaney would be the | ast w tness on
Wednesday after M. Tratner. And | think M. Tratner is not

going to be nore than ten mnutes, | assune.
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hal | way.

THE COURT: Counsel, just work it out

MR. CAWVPBELL: Thank you, your
THE COURT: Court's in recess.

--000- -

Honor .

in the
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STATE OF NEVADA )
) Ss.
County of Washoe )

|, STEPHANI E KOETTING a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That | was present in Departnment No. 7 of the
above-entitled Court on August 31, 2017, at the hour of TI M,
and took verbatimstenotype notes of the proceedi ngs had upon
the trial in the matter of GEORGE S. YOUNT, Plaintiff, vs.

CRI SWELL RADOVAN, et al, Defendant, Case No. CV16-00767, and
thereafter, by nmeans of conputer-aided transcription
transcribed theminto typewiting as herein appears;

That the foregoing transcript, consisting of pages 1
t hrough 619, both inclusive, contains a full, true and
conplete transcript of ny said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and pl ace.

DATED. At Reno, Nevada, this 28th day of Septenber 2017

S/'s Stephani e Koetting
STEPHANI E KOETTI NG CCR #207
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RENO, NEVADA, Septenber 6, 2017, 1:30 p.m

--000- -
THE COURT: M. Yount, you renmai n under oath.
M. Little, your witness. | believe we were on Exhibit 122,
the e-mail to Paul Jam eson
MR LITTLE  Thank you, your Honor
BY MR LITTLE

Q Good afternoon, M. Yount.

A Good afternoon, M. Little.

Q Before we circle back to where we left off, | want
to tal k about one issue. You can |look at Exhibit 46, if you
want to refresh your nenory, but would you agree with ne that
you wanted to revoke your purchase before you even discovered
t hat you had bought one of CR Cal Neva's shares?

A I was very upset on Decenber 12th, when | heard
what di saster the project was.

Q Right. And at that point in time, you wanted out?

A Yes.

Q So you wanted to revoke your purchase and get your
noney back?

A Revoke, | wanted ny noney back, because | thought
it was fraudulently sold to ne under fal se pretenses.

Q And that was based on revel ati ons you say you
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| earned at the Decenber neeting?
A Correct.
Q And that's the sanme neeting we tal ked about where

the | MC fol ks were stationed around the roon?

A | never saw that.

Q They were there nmaki ng accusati ons agai nst --

A I recall them maki ng accusations, yes.

Q They led that charge, right?

A | don't knowif they led it.

Q Let's circle back to where we left off |ast week
Before we do that, | want to summarize for everyone's benefit
what | understood to be your testinony. First, | understood

you to testify that since the end of January when you | earned
that CR Cal Neva had sold you one of its shares, you haven't
hel d yourself out as an investor in the project, is that
correct?

A Vell, | was told | wasn't an investor in the
proj ect.

Q Fromthat point forward, you didn't hold yourself
out as an investor?

A | attended neetings until | filed | awsuit, and at
that point, | had given up on them buying out ny share and |
no | onger attended any neetings.

Q Do you have your deposition in front of you?
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A | don't believe | do.
MR. LITTLE May | approach, your Honor? Thank
you. My | approach the w tness, your Honor?
THE COURT: You may.
BY MR LITTLE
Q Let's go to page 53 of your deposition.
Yes, M. Little.
Q I"mgoing to read fromline 22 on 53 over to the

first line.

A 227

Q Yes.

A Ckay.

Q Sir, | asked you the question, and since the end

of January when you | earned what Criswell Radovan or CR
Nevada i ntended to sell you, you haven't held yourself out as
an investor in the project? Next page, answer, correct. D d
| read that correctly?

A Yes.

Q | al so understood fromyour testinony that you
di stanced yourself fromthe IMC fol ks and played no role in
their effort to torpedo the |oan?

MR CAWPBELL: bjection, | think it

m scharacterizes the testinony.

THE COURT: M. Little.
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MR LITTLE How does it m scharacterize his
testi nmony?
MR. CAMPBELL: There's no foundation that | MC
t or pedoed this | oan.
BY MR LITTLE
Q Let's start with the first part, was it your
testinmony that you di stanced yourself fromthe I MC fol ks when

t hey tal ked about secretly neeting with Msaic?

A | suggested to them was that a legitinmate thing
to do?

Q But do you feel you distanced yourself?

A | distanced nyself after the January 27th,

afternoon after the main neeting, where Jereny Page got very
aggressive, and | think, as | saidinny e-mail, it was
straight well off the reservation

Q | al so understood you to testify that you had no
i nvolvenent in trying to get M. Criswell or M. Radovan
renmoved as managers or having them gi ve back their equity?

A I was not involved in it, except I was not against
it either.

Q Let's turn over to Exhibit 119

A Yes, sir, |I'mhere.

Q If you | ook at page one and the top of page two,

this is a series of e-mail correspondence that you' re copied
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on January 26th and January 27th before that neeting that was
supposed to occur?

A Yes.

Q And it includes people fromthe | MC group?

A Yes.

Q And Mol Iy Kingston?

A Yes. And Les Busick and | don't see Phil Busick.
Oh, yeah.

Q It 1ooks like there was an actual in-person

neeting before the January 27th neeting anong the people

copied on this e-mail, correct?
A | believe so.
Q That neeting involved a discussion about ways to

oust M. Criswell and M. Radovan fromthe project, correct?

A It involved hearing IMC s position on howto do
t hat, yes.

Q And according to the bottompart of this e-nmail,
there were tal king, even tal king points on how t hat mneeting
was supposed to go, correct?

A Yes.

Q And at the top of the e-mail, it says, not to |et
t he other investors know, so Criswell Radovan can't get their
support prior to the January 27th neeting, right?

A. Yes.
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And then in the second paragraph of the top e-mai
Jam eson, it says -- it talks about wanting to be in
i ke the Decenber 12th neeting at Fai rwoods so they
ntrol the dialogue nore effectively?

It's Fairw nds, but --

It says that, correct?

Yes, that's what it says.

Now, on page one it tal ks about using your e-nmail

age if Criswell Radovan refused to | eave as nanagers,

It doesn't say ny e-mail, it says this e-nuil
Under nunber three, it says, if they are not
to | eave, nunber one, Stuart urges CRto reread his
correct?
Yes.

Was it not discussed that they were going to use

your e-mail as leverage to get themto | eave the project if

Q
fromM.
person |
could co
A
Q
A
Q
as |ever
correct?
A
Q
wlling
e-mail,
A
Q
t hey wer
A
differen
Q
M. Jam

cohesi ve

A

en't willing to voluntarily go?

As | said before, when you asked the sanme exact
t words question, | did not do that.

Now, over on page two, in the second paragraph
eson is commenting to the group how i npressive the
ness i s anbng your group, correct?

In the second paragraph, in the event we keep it
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si npl e.

Q Yeah. And then he says, the cohesion we have is
i npressive, correct?

A Yes.

Q And then he goes on to say, | appreciate
everyone's willingness to keep it brief and have Stuart and |
as spokespersons. Did | read that correctly?

A That's what it says.

Q So according to this e-mail, this cohesive group
had nom nated you as a co-spokesperson along with

M. Jam eson to address --

A That's what they wanted. That's not what
happened.
Q Wll, in fact, later you and the | MC group agreed

to do a good cop, bad cop routine with Criswell Radovan
correct?

A | don't believe | agreed to that. | believe they
tal ked about that type of approach

Q An approach where you acted as the good cop and

them as the bad cop?

A | don't recall that being the case.
Q Let's go over to Exhibit 21

A 217

Q 121. Sorry.
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A 121. Yes, sir.

Q My only questionis, who is the he being referred
to? Your e-mail to Paul says, he said three of the ECis
having the neeting with Mbdsaic in Sacranento on Monday
without CR And you go on to ask if that's legitinmate. Wo

is the he you're referring to? |Is that Brandon Chaney?

A | don't recall.
Q It could be Brandon Chaney?
A It could have been you.
Q Wll, I"mnot --
A | don't recall, in other words.
Q Wl |, Brandon Chaney was one of the three
menbers -- was one of the nenbers of the executive commttee

at the tinme, correct?
A That is correct.
Q He was one of the nenbers who was al so a nenber of

t he | MC group?

A Yes.

Q Let's turn over to Exhibit 125.

A 125. Al right.

Q This is an e-nmail chain between you and M|y

Ki ngston on February 2nd, 2016, a day after the I MC group had
met with Mosaic, correct?

A As far as | know. | don't know what date they

732

004020

004020

004020



120100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

met .

Q

And in her e-mail, she says she was unaware of

t hat neeti ng.

A
Q
A
Q
| oan?

A

| believe so.
But you weren't, right?
No. | already commented on that.

And she said she was unsupportive of the Msaic

She was unsupportive of burdening the project with

addi ti onal debt.

Q

BY MR LI

Q

guesti on.

BY MR LI
Q
he says,

text and

Appar ent |

Whi ch woul d be the Mpsaic | oan?

MR. CAWMPBELL: (bjection, |ack of foundation
TTLE:

Did you understand that to be the Msaic | oan?

THE COURT: Overrul ed.

THE WTNESS: |'msorry?

THE COURT: Overruled. You can answer the

THE WTNESS: | believe it mght well have been
TTLE:
And then the bottome-mail, the second paragraph,

she's reached out to Arthur by both voicenmail and
mentioned our interest in neeting with him

y, she's referring to you and her having sone

733

004021

004021

004021



¢¢0v00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

interest in neeting with Arthur?

A He's one of the shareholders, | believe. | don't
remenber his last nanme, but | believe he's an attorney, but
not acting as an attorney.

Q Arthur wasn't a potential |ending source?
I"msorry, sir?

Was Arthur a potential |ending source?
A potential what, sir?

Lendi ng source, financing source.

> O > O

Not -- | don't believe so. He mght have known
people, but | don't believe he was a | endi ng sour ce.

Q You say above, the disaster seens to not only to
continue, but also to escalate in severity and you have an
exclamation point. Do you see that?

A Because of the January 27th neeting, the second
neeting that day that | thought was a di saster and not at al

pl eased with.

Q You weren't referring to the secret Msaic torpedo
neet i ng?
A As far as | know, there was no such neeting. You

keep trying to put things in nmy nouth about torpedoing
things, but it's just not what | know.
Q Well, you were aware that they nmet behind Criswell

Radovan's back?
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A Yes. | already comented on that.

Q Let's go over to Exhibit 126

A Yes.

Q It's a February 2nd e-mail between you and Mol ly

Ki ngston, so it's the sane day as the e-nmails on Exhibit 125,
correct?

A Yes.

Q She references that she spoke with Paul, which
woul d be Paul Jam eson, correct?

A | woul d assune so.

Q And | earned that the EC, she puts in parentheses
m nus Criswell Radovan, net with Msaic and had a, quote,
good neeting, end quote?

A Yes.

Q Is that what she says?

A That's what it says.

Q And then she says, we renmain aligned in ternms of
our ultimate objective and she says savi ng our invested
capital, right?

A Correct.

Q Wasn't that objective also to get rid of the
Mbsai c | oan to pursue other nmeans of financing this project?

A Not that I'maware of. | certainly was never in

favor of getting rid of the Mosaic | oan
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Q Did you have an understandi ng why she's referring
to this neeting with Mosaic and referencing it being w thout
CR as being a good neeting when by that time they had backed
out of the | oan?

A I don't know that | was aware that they backed out
of the loan at that time, nor do | know if she knew that.

But it was ny understanding it was a good neeting, reports
that you' ve read before of e-mails fromthe EC or | MC

Q Down bel ow, she's suggesting that Criswell Radovan
resign and cede their investnent, in other words, give it

back, correct?

A Were are you now, Sir?

Q The second to | ast paragraph of the e-nmail

A That's what it says.

Q And she recommends goi ng so far as threatening

themwith civil and crimnal action if they don't do that?

A Wul d you repeat that question, please?

Q She goes so far as to recommend that they be
threatened with civil or crimnal action if they don't do
that, right?

She says that's the alterative.
Let's go over to Exhibit 127.

Yes.

o >» O >

Now, this is a February 2nd e-mail between you and
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M. Jam eson,

A
Q

the | ast page of Exhibit 124,

correct?
Yes.
And just so we have foundati on,

this is the e-mil

if we go over to

bet ween

Mosai ¢ and Robert Radovan on February 1st where they tel

themthat they' re going to take a step back and tear up the

term sheet and back out of the | oan

A

Q

trying to establish a tine |ine.

this e-nmail,

correct?
Are you on page three?

Yes. And ny only question for you,
February 1st,

is the date that Msaic sent an e-nai

sayi ng we' re backi ng out of the | oan?

A

Q
A
Q

| MC a day | ater,

A
Q

Correct.

So let's nove forward now to Exhibit 127.
Ckay.

This is e-mail between you and Paul
this is February 2nd, correct?
Correct.

In this e-mail,

we're just

according to

to Robert

Jam eson of

you' re seeking his consult and

gui dance about how you're handling your issues with Criswell

Radovan?
A
Q
A

Where are you in this e-mail, please?
The second e-mail.

Yes.
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Q Let's go over to Exhibit 130

A Yes.

Q This is February 5th, so you'd agree with nme it's
four days after Msaic backed out of the | oan?

A | believe so.

Q And this is an e-mail solely between you and
M. Jam eson of | MC?

A Yes.

Q And you' re di scussing sharing information with
Roger Wttenberg?

A Yes.

Q And he was a potential investor that they were
| ooki ng at?

A Who t hey?

Q | MC?

A I had nentioned it. | don't knowif they -- yes,
| believe M. Jam eson had spoken to Roger.

Q Now, in the second sentence of the first
par agr aph, first sentence he's tal king about Roger calling
him and | assune it's Roger Wttenberg, right?

A Yes.

Q And the second sentence, he says, |I'd |ike get

sonmet hing over to the potential investor today, as they're

actively reviewing. Wich investor were they tal ki ng about?
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A | believe that's North Light.
Q Let's go over to Exhibit 31

A 131.

Q Bef ore we do, why would North Light want Roger
Wttenberg s bio?

A Whet her it be Roger or North Light, it would be
the same project. It's just that it's a project across the
street. |Is that what you're asking?

Q Yes. Let's go over to Exhibit 1317

A Yes.

Q This is another February 5th e-mail chain between

you and M. Jam eson?

Correct.
Q Four days after Msai c backed out?
A As you' ve said, vyes.
Q And on page two of this e-mail --
A Yes.
Q -- Paul e-mails the group and says that they're

| ooki ng for devel opers to conme in and finish the project,
correct?

A Yes.

Q So obviously by this tine, they re contenplating
not only ousting Criswell Radovan, but bringing in another

devel oper?
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A Yes. | think that was probably a feeling of
anybody who was going to invest in the project.

Q And then he indicates that -- well, he thanks you
for giving them Roger's nane and information?

A Yes, although M. Jam eson already knew
M. Wttenberg.

Q And he says not to discuss this with anyone

outside of the e-nail chain, correct?

A. Where are you now, sSir?

Q Last paragraph, please do not discuss this wth
others outside of this e-mail list?

A Yes.

Q And he's tal ki ng about not discussing bad acts,
potential renedies and their path forward, correct?

A I"'msorry. Can you direct ne to what you're
| ooki ng at?

Q That sane | ast paragraph when he's tal ki ng about
not discussing this with others outside the e-nmail list?

A Yes.

Q He's tal king about highly sensitive aspects of the
path forward, right?

A Yes.

Q That he doesn't want to discuss with other

investors at that point in tinme?
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A I would like to discuss with everyone at a | ater
dat e.

Q But he's suggesting not to discuss with anyone
outside of this e-mail chain now, right?

A That's what it says.

Q Then if we go back to page one, the mddle of the
page, you and Paul are tal king about North Light as a source
of capital?

A Yes.

Q Let's go over to Exhibit 132 and turn over to page
t wo.

A Yes.

Q And this is an e-mail that you sent to Paul a
coupl e of weeks after Mosaic backed out where you' re talking
about anot her potential investnent group, Paranount
| nvest nent or sonething to that effect?

A Yes. Paranount |MB, whatever that is.

Q And then we go back to the first page, Paul is
asking if you know anyt hi ng about them correct?

A Yes.

Q And he indicates that he's working with themfor a
| arger nezz | oan?

A I couldn't hear you.

Q He says he's working with this conmpany for a
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| arger nmezzani ne | oan?

A Yes. Roger -- Paul says that.

Q And then you indicate that you' ve researched them
and you're asking what the real story is on their experience

and you put real in all caps?

Uh- huh.

Q Yes?

A Yes.

Q Let's go over to Exhibit 133

A Yes.

Q February e-mai|l between you and M. Jam eson,
correct?

A Yes.

Q About three weeks after we've established that

Mosai ¢ backs out?

A Appr oxi mat el y.

Q And in this e-mail, he tells you that he's
finalized an agreenent with some conpany and an attorney is
doing a final review, correct?

A Yes.

Q And that deal is the proposed sale of the entire
project to a conpany called GCl, correct?

A | believe so.

Q And your understanding is that sal es was for about
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$104 mllion?

A | don't renmenber the nunber.

Q It was nore than a hundred mllion dollars, right?

A As | renenber.

Q And your response to Paul on the first page is
t hat you' re our hero, exclamation point, right?

A Yes.

Q So at this point, you were excited about a sale of
the project, correct?

A Absol utely. | would get paid

Q Is it your testinony that if a sale went through,
you woul d have only taken your mllion dollars back and not
any prem un?

A Yes. That was al ways the case.

Q Okay. So in $104 mllion sale, you' d agree that

the investors would get a return on their investnent,

correct?

A I woul d assune they woul d, yes.

Q Is it your testinony you woul d not have taken the
return, you would have just taken the mllion dollars?

A I didn't own a share in the project, so | don't

know how | could take a return.
Q So your answer is, no, you would not have taken a

prem um on your investmnent?
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A You're assunmng | would be offered a prem umon ny
i nvest nment .
Q Well, all these other investors that you're

talking to in these e-mails considered you an investor

right?

A | don't think they did at this point. They knew
better as well, | believe.

Q They consi dered you part of a cohesive unit,

cohesi ve group?

A Vell, we both had nutual needs, but different.

Q And they were sharing information with you that
wasn't being shared to the other investors, right?

A I don't know who they shared with, except for what
it says on these docunents

Q Let's go over to Exhibit 136. This is a series of
e-mai | chai ns between you and Mol ly Kingston, correct?

A Yes. \Which page are we on?

Q W'll look at it all. W're |ooking at the March
time frame, right?

A Yes.

Q And if we | ook over at the bottom of page three
and it goes over to the top of page four, she's indicating
t hat there had been no word back fromthat -- she calls them

t he Russian buyers, but they're tal king about that conpany
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a&BCl ?

A | believe that's the conpany. But they were
reputed to be of Russian origin.

Q And she's sending you in this e-mail an e-nai
t hat she sent to the executive committee, less Criswell

Radovan, to get themto take action against Criswell Radovan,

correct?
A Yes. | guess Les Busick was on the executive
comm ttee and Phil Busick. 1'mnot sure if they were both on

t he executive commttee, but, anyway, they were both named in
the e-mail.

Q If we go to page three of this exhibit in the
m ddl e of the page, under March 2nd, you sent an e-nail to

her saying you' re very grateful that you re on her team

correct?
A That's the latter part of the sentence, yes. And
not the -- and not in your target sights. | think you were

taking it out of context.

Q You said you were grateful you' re on her team and
not in her target sights, correct?

A Correct.

Q And you tell her to keep it up?
A Yes.
Q

Keep it up is referencing what she sent you bel ow,
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whi ch was an e-mail she sent to the executive conmittee
asking themto take action against Criswell Radovan?

A Yes. That was part of it.

Q And then on the first page, you tell her you're
| ucky to have her in so many ways. Wre you |ucky --

A Wiere are you tal king at?

Q The bottom of the page. Actually, it's at the
top. I|I'msorry.

A Yeah, |'m confused.

Q At the top, you say, |I'mvery |lucky you both have

| ots of spunk and are up for any challenge. 1'mso grateful.

And she responses, | ook out, CR, here we cone, correct?

A Yes. Look out for CR here we cone. Look out,
CR, sorry, here we cone.

Q And let's go over to Exhibit 138.

A Yes.

Q This is March 14th, 2016.

A Yes.

Q Heather Hill is sending an e-mail advising

i nvestors that there's an executive conm ttee and nenber

nmeeti ng on Wednesday, March 6th, and you respond that you and

your wife wll attend in person, correct?
A Yes.

Q Let's go over to Exhibit 141.
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Yes.

Q Let's first go over to page three. On March 14th,
2016, Molly e-mails you and the first word is confidentially,
correct?

A Yes.

Q And it says, Robert, obviously referring to Robert
Radovan, offered Paul a conmission of $1.4 nillion on the
GCBI deal. Do you see that?

A Yes.

Q And then if you flip over to page one, you

asked - -

A Page four?

Q Page one of the sanme exhibit

A Page one. Sorry.

Q You asked Phil Busick, which is Les Busick's son?

A Correct.

Q You asked Phil Busick if that was true or false
right?

A | said, so who did offer giving Paul a comm ssion?

Q And then he responds back that no one offered him
a comm ssion. And then if you drop down to his | ast
par agr aph, he says, CR had nothing to do with it, believe ne,
correct?

A. Yes.
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Q So this is a situation where Ml ly Kingston was
going off of m sinformation, maki ng accusations, do you agree
with that?

A Well, M. Busick says so.

Q You don't have any information to the contrary, do
you?

A I don't have information either way except for
t hese e-mail s.

Q Now, let's go over to Exhibit 140

A 140. Yes.

Q This e-mail correspondence between you and Ml ly
in March, correct?

Wi ch page are you on, sir?

Q First page of Exhibit 140

A This is Molly and | ?

Q Yes.

A Yes.

Q And you send an e-mail to her in, the mddle of

t he page, saying, good, but | think we need to be nore detai
by attaching a list on our accountant's |etterhead
specifically listing what they requested that they have yet
to receive and on what dates they requested it and
rerequested it and whomthey rerequested it from Do you see

t hat ?
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A Yes.

Q And you were tal king about a letter that Brandon
Chaney had sent to Criswell Radovan about an audit and
certain records that they believed they hadn't received?

A | believe so.

Q So you were meking a recommendation that a
followup letter be sent by not any of the investors or the
executive commttee, but by the accountant himor herself,
correct?

A | believe so.

Q And then at the top, you indicate, Mdlly, | really
"f"ed up and amso sorry. | accidentally and stupidly
responded to your confidential e-mail instead of your EC
e-mail, too rushed while at lunch. Wat were you referring
to there?

A Who am | referring to?

Q What are you referring to there?

A I"'mreferring that one she said was confidenti al
as you pointed out, that | accidentally responded to the EC
group, | believe it was.

Q And we' ve al ready established that you' re not
aware of any financial inproprieties that canme out of that
audi t?

A I"'mnot aware that the audit ever got conpl eted
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because they never got the information they requested.

Q Is that true or are you guessi ng?

A That's what | understood. | don't know what's
true.

Q You don't know one way or the other?

A No. | just know what |'ve been told.

Q You' d agree with ne you' re not aware of any

financial inproprieties?

A I"'maware there were questions about potenti al
inproprieties. |'mnot aware of establishing any.

Q Let's go to Exhibit 142

A 142. |I'mthere.

Q Now, this is an e-mail chain between you and Paul
Jam eson of IMCin the mddle of March, correct?

A Yes.

Q So a nmonth and a half after we established that

Mbsai ¢ backed out ?

A | believe so.
Q And down at the bottom there's an e-nmail from
M. Jam eson that wites, see you tonorrow. |'mthinking we

have a pre-neeting at the I MC for us good cops, bad cops and
concerned citizens. Do you see that?
A Yes.

Q So he was tal ki ng about having sone neeting before

750

004038

004038

004038



6€01700

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

t he executive comrittee neeting?

A Bef ore t he sharehol der executive conmittee
neeting. It was both, | believe.

Q And then down bel ow that e-mail, you respond by
saying, | think the, quote, good cop slash bad cop, end
guote, routine will be fine. That's what you --

A Where are you now?

Q On the first page of Exhibit 142

A And wher e?

Q The bottome-mail. W' ve established at 8:42 a. m
Paul sends you an e-mail asking for a pre-neeting at the I MC
for us good cops, bad cops?

A Ckay.

Q And you respond on the sane day and tell him
quote, that | think the, quote, good cop slash bad cop, end
guote, routine will be fine. Did 1 read that correctly?

A | believe so.

Q Let's go to Exhibit 145

A Yes.

Q This was about a week later, March 23rd, sone
e-mai | s between you and Mol |y?

A Yes.

Q Correct?

A Uh- huh.
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Q And she's asking you to talk to one of the
subcontractors about foreclosing on Criswell Radovan's
conpl eti on guarantee, correct?

A Yes.

Q And you respond that you had contacted that
contractor, whose nane is Len Savage, correct?

A Yes.

Q You tell her, it's a good thought on foreclosing
on CR and you put an exclanation point, right?

A Yes.

Q Let's go over to Exhibit 146. Turn over to the

third page.
A Yes.
Q This is March 23rd, sone e-nmails between you and

M. Savage, correct?

A Correct.

Q And in this e-mail, you indicate to Len that
you're trying to help get Cal Neva funded or sold, correct?

Yes.

Q And this was March 23rd, right?

A Yes.

Q And you filed this lawsuit a few weeks later on
April 6th, correct?

A Sounds ri ght.
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Q And after you filed this lawsuit, you have kept

| MC and Mol ly Kingston inforned of the status of your

| awsui t ?
A | believe | did. | don't renmenber for sure.
Q Have - -
A You probably fill in Les Busick, too.
Q Have any of these individuals ever offered to pay

any part of your legal fees in this case?

A For ne?
Q Yeah.
A They didn't offer. | didn't ask. They weren't

i nvol ved in ny case

Q But you gave M. Chaney a copy of your |awsuit
before it was served on any of the defendants in this case,
correct?

A | don't know that it was before it was served.
Well, according to the prior testinony, it was before it was
served, but it was fil ed.

Q If you had di stanced yourself fromthem sir, why
are you sharing your |lawsuit with then?

A For their information, | want themto be
successful as well.

Q Successful in what?

A In getting their funds back as best they can. |
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think they were stolen fromin a different way, but, yes.

Q To your know edge, they haven't filed any suit in
t he past year and a hal f against any of the defendants in the
t his case?

A To ny know edge, no. Sorry. Yes, as far as |
know.

Q Way are you cal ling Brandon Chaney as a witness in
your case?

A Because he's knowl edgeable on a lot of activity
with Criswell Radovan, as well as his own personal activity
with Criswell Radovan.

Q You and your attorney have net with M. Chaney in

anticipation of himtestifying at trial, right?

A | didn't meet with him no.

Q Your attorney has?

A You' d have to ask mny attorney.

Q You' re not aware of M. Chaney neeting with your
attorney?

A It's my understanding he did

Q To discuss his anticipated testinmony?

A I"msorry, sir?

Q To discuss his anticipated testinony?

A | assuned to di scuss what he knew, whether he was

worth calling as a witness or not.
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Q Was he here in Reno | ast week while we were in
trial?
A I"'mnot sure. He nmay well have been. | didn't

see himor talk to him
Q What is it your understanding that he's going to
say to hel p your case?

MR CAMPBELL: bjection, | think it's been asked
and answer ed.

THE COURT: Overruled on that ground, but | wonder
what the relevance is. W'IlIl find out when or if he
testifies, won't we?

MR LITTLE | guess we wll.

THE COURT: We don't need it fromthis wtness.

MR LITTLE: That's all | have, your Honor. Thank
you very nuch

THE COURT: Thank you very nuch. M. WlIf.

MR. WOLF: Thank you, your Honor.

CROSS EXAM NATI ON
BY VR WOLF
Q M. Yount, in your testinony |ast week, you refer
to an often quoted phrase by former President Ronal d Reagan?
Yes.
Q To trust but verify?

A. Yes.
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Q What was the context in which you recall President
Reagan maki ng that comment or that repeated conment?

A He was, | believe, referring to negotiating with
t he Russi ans, which would be considered to be a threat and
tal ki ng about maki ng agreenents with them And | was
referring to, | believe at the tine, the testinony regarding
my contacting the architect or other people on doing ny due
di I i gence away from CR t hensel ves.

Q So why did you refer to trust but verify in
context of your due diligence?

A That's what due diligence is all about is you
don't -- you verify the facts. | don't understand, | guess,
t he questi on.

Q Is the idea that you nake an i ndependent inquiry
into what the facts are so you can rely on those that you
trust rather than counterparty, which in the case of

Presi dent Reagan was M khail Gorbachev, is that the idea?

A | guess so. It speaks for itself, | believe.
Q I want to confirmthe docunents that you received
fromDavid Marriner relative to the investnent. If you'l

turn to Exhibit 3 in the first binder, please?
A. Yes, Ssir.
Q Did you receive Exhibit 3, the confidential

private placement nenorandum from M. Marriner?
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A | believe so.

Q Did you receive this in early 20147

A Quite possibly, but I don't believe | |ooked at
it, except to glance.

Q And then did you -- the next exhibit is Exhibit 4,
confidential offering nmenorandum did you receive that from
M. Marriner?

A Yes, | believe so.

Q And did you receive that in early 20147

A | don't recall, but it could well have been.

Q At some point |later, you received Exhibit 5, the
anmended and restated operating agreenent?

A Yes.

Q Dat ed May 20147

A May 1, 2014, yes.

Q Do you recall from whomyou received the anended

and restated operating agreenment, Exhibit 5?

A | assume it was M. Marriner.
Q You're not sure?
A I"mnot positive if it was M. Marriner or
M. Radovan.
Q Do you recall the tine at which you received the

anmended and restated operating agreenent?

A I woul d assune around early July of 2015, but I
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may -- yeah. | nmay have received it in 2014 as well.

Q If you turn in the same book to Exhibit 107

A Yes, sir.

Q There's the July 15th Cal Neva renovation nonthly
status report by Case Devel opnent Services and Thanni sch
Devel opnent Services, do you see that?

Yes, | do.
Did you receive this fromM. Marriner?
| believe so.

Did you receive it in July 20157

> O > O

Sonmewhere around that tine.

Q And in early 2014, you al so received a
nondi scl osure agreenent, and | believe your testinony was you
reviewed it, but did not signit?

A | did not signit.

Q O her than those docunents that we just discussed
did you receive any ot her substantive docunments relative to
the project or the investnment fromM. Marriner?

A By docunents, you're not including e-mails?

Q Not including e-nmails

A | believe this is about all there nay have been
ot her than anot her report or sonething

Q Can you think of what it was?

A. No. | don't think | received a whole | ot of these
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nmont hly status reports.

Q In your conplaint, you allege or inply that
Criswel |l Radovan didn't have hotel devel opnent acumen or
experience and the extent of their experience was sonmehow
m srepresented to you. Are you famliar with those passages
in your conplaint?

A I'"d rather have it pointed out in the conplaint so
| can be sure of what it says.

Q Do you have any information that Criswell Radovan
don't have ability and experience and acunen in hotel project
devel opnent ?

A I don't know for sure.

Q You're suing the defendants in this case for fraud
based on all eged m srepresentati ons about the ability and
experience of Criswell and Radovan as hotel devel opers. Do
you have anything to substantiate that?

A | can't think of what the evidence would be at the
monment, but | just don't trust what they' ve had to say.

Q Di d sonebody tell you that they don't have
experience, other than your attorney?

A | think sone of the I MC group and maybe Ml |y had
al l eged that there was concern over the accuracy of them
bei ng successful devel opers on sone of these other projects.

Q Is that the extent of your information on this
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subj ect ?
A | believe so.
Q In your e-mails and in some of your testinony,

you' ve referenced the financial wheels of the project com ng
of f?

A Yes.

Q What i nformation do you have that the financi al
wheel s of the project were comng off?

A | believe that was on Decenber the 12th or maybe
the next day | wote that, but that was ny inpression from
the information that M. Criswell and M. Radovan expressed
at that Decenber 12th neeti ng.

Q That was your conclusion that the financial wheels
were com ng of f?

A Com ng off the bus, | believe I said.

Q Did anybody at the neeting or any of the nenbers
of the Cal Neva Lodge suggest to you that the, quote, wheels
were com ng of f?

A They might not have used those termnms, but | think
there were a nunber of us in that neeting that felt that the

wheel s were com ng off the financial train or bus or whatever

you want to call it. Wich is why we were all shocked and
upset.
Q Now, you said all of you were shocked and upset?
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A That's probably an exaggeration. A nunber of us
were woul d be a better way to say it.

Q Is one of the reasons you were shocked and upset
the fact that financing was being sought at that tinme to
conpl ete the project?

A It wasn't the financing that I had been led to
bel i eve, that just a refinance of the nmezzanine loan, it was
supposedl y i mm nent when | invested, it was now a refinance
of the entire project for substantially nore than the
original nezzanine refi.

Q Were the menbers of the executive commttee of the
Cal Neva Lodge in attendance at the Decenber neeting at the
Fai rwi nds?

A | believe so.

Q Did they appear to be shocked and upset that there
was di scussion with Mosaic for the refinancing of the entire
proj ect?

A | didn't know who was the nenbers of the EC or not
at that point. That's when we first started conmunicati ng

Q Changing gears a little bit to a different point
intime. M. Marriner was not involved in the transm ssion
or delivery of your investnment docunents to M. Col eman,
correct?

A No.
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Q Nor to any other party, correct?
A Well, not that I'maware of. | don't know what he

did on his owmn. He certainly wasn't doing it on ny behal f.

Q Did you send your own investnent docunents to M.
Col eman?

A | don't renenber whether they went to M. Col enan
or to Criswell Radovan. | know the noney went to M.

Col eman's trust account.

Q As you sit here today, do you recall whether you
sent your signed private placenent nenorandum - -

A Yes.

Q -- and subscription agreenent --

A Yes, | signed it.

Q -- to M. Colenan or to Criswell Radovan?

A | just told you, | don't renenber which one it
went to.

Q But you did not deliver those docunents to M.
Marri ner?

A No, | did not.

Q For handling and delivery to others, correct?
A No.
Q Wth regard to your invested noney, your mllion
dollars --
A Yes.
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Q -- M. Mrriner did not handle that noney?

A Absol utely not. No one handl ed that noney except
by direct wire to M. Coleman's trust account fromny Prem er
Trust representative.

Q Now, | ater on, some nonths |later, you received
docunents that you indicated your objections to regarding the
assignnment of Criswell Radovan's -- | mght have the wong
entity -- one of the CR entities shares to you, you objected

to that, right?

A | objected to it the nonent that M. Criswell told
me that.
Q And included with that was a proposed purchase

agreenent and an assi gnnent and sone other rel ated docunents,

correct?
Yes. Phony papering of the trail by M. Col eman.
Q M. Marriner did not present those to you, did he?
A No, he did not.
Q He was not handling those docunents?
A Those cane directly from M. Col enan to mne.

Q Yet M. Marriner, to your know edge, had no
connection to presenting those docunents to you?

A | don't know of any connection he had to it.

Q You funded your investnment on Cctober 12th or 13th

of 2015, correct?
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A Correct.

Q Prior to funding, are you aware of any infornmation
that work had stopped at the project?

A I wasn't at the tine. | was later inforned by an

e-mail fromM. Marriner that work was about to stop or it

was stopping, | believe in one of his e-mails that we tal ked
about .

Q Before or after you invested?

A | said after, nonths |ater

Q You're not aware of work comng to a halt or

sl owi ng down prior to your funding your investnent?

A No, or | wouldn't have nmade the investnent.

Q Are you aware of any contractor or subcontractor
| eaving the job prior to your investnent?

A No, | wasn't.

Q When | say your investnent, |'mtalking
Cct ober 12th or 13, 2015?

A Yes.

Q Are you aware of any contractor not being paid in
a tinmely manner prior to funding your investnent?

A I wasn't aware of them not bei ng paid, no.

Q Now, woul d you agree that the Msaic loan in
hi ndsi ght was the best opportunity for this project to be

conpl eted and for you to be paid back your mllion dollars?
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MR. CAMPBELL: bjection, |lack of foundation for

t hat .

THE COURT: Overrul ed.

THE WTNESS: | don't know whether it was the best
or not. | think it was the only. What tinme period are you

tal king, sir?
BY VR WOLF

Q At the end of January 2016 and early
February 2016, was the Msaic | oan your best shot at getting
paid off and exiting with your noney?

A May wel |l have been, yes. | think it was the only
one on the table.

Q You're not aware of any other exit strategy that
was going to pay you a mllion dollars and you can wal k away
and go on with your life, right?

A Wel |, the Russian deal potentially would have done
that, but that was pretty distant, so | don't know any
details. And there was others that were being tal ked to, but
Mosai c was the only one -- sem wupfront offer -- upfront is
probably the wong word -- the only one on the table that |
was aware of .

Q I"msorry to make you shift around the books
M. Yount, if you could go to the exhibit book that has

Exhibit 120 in it, probably the third binder. W'IIl make
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sure you get your workout today with all the binders.

A You just have to be patient. There's four books
to go through. 120. |'m here.

Q So in the mddle of the Exhibit 120 is your
e-mail, | believe, to Paul Jam eson, correct?

A Correct.

Q January 28th, 2016 at 11:06 a.m, you wote, |
bel i eve any deal Roger or others propose that doesn't at
| east make all investors whole will be rejected in favor of
the Mbsaic deal, which is sounding better and better. Your
revi ew, Paul ?

A Yes.

Q At that point in time, just a couple of days

before the neeting at Mdsaic, you were in favor of the Mosaic

deal ?

A I was in favor of any deal and that was the only
real deal | was aware of.

Q In the sane tine frane, you becane aware that a

group of the executive conmttee, three nenbers of the
executive committee were going to have a pre-neeting with

Mosai c, right?

A Pre-nmeeti ng?
Q A neeting before a regularly schedul ed neeti ng?
A Yes.
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Q And you were concerned, your words, that is this
legit?

A Yes.

Q And so if you were concerned about the legitimcy

of that nmeeting, if you had forned the belief at this point
intime that this was your one and only shot to get your
noney back, why didn't you tell M. Criswell or M. Radovan
that the neeting with Mbsaic, the one that they were not part
of planning or attending, why didn't you tell themit was
happeni ng?

A Because | did not trust M. Criswell or
M. Radovan after Decenber the 12th. So why would | tel
t hem anyt hi ng?

Q What did you believe was going to happen,
transpire in the neeting by the three executive conmttee
menbers in Sacranmento with Mbsaic prior to the neeting that
M. Radovan had schedul ed?

A | did not know what was goi ng to happen. |
believe they were trying to put the deal together, though,
but that's just was ny understandi ng.

Q Now, you've suggested in your testinony today that
the | oan was not torpedoed. Wat do you think happened after
t hat nmeeting other than the | oan being tanked or rescinded?

Do you think there was sone path forward with Msaic after
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t he neeting?

A Possibly not. | got the feeling that the Msaic
neeti ng was a desperation nove on Msaic to possibly put the
deal together, because |I don't think they were getting
comuni cation, the docunents now show, that they felt they
needed and were required. So they were potentially, |
assume, reaching out to the executive commttee to assure
them that the communi cation was better than they were finding
out.

Q Do you think it's a fair characterization in sone
of the e-mails we've | ooked at today and previously that the
nmeeting with Mpsaic on February 1, 2016 was a good neeting?

A That's been represented in sone of the docunents.

Q Do you believe that's a fair or accurate
characteri zation?

A Well, if a good neeting results in the deal being
cancelled, it wasn't good enough to save it, evidently, so,
no.

Q Now, you indicated that you had | ost trust or
didn't trust M. Criswell and M. Radovan and that's why you
didn't share with themthat there was going to be this
nmeeti ng behind their backs?

A It wasn't ny neeting. It wasn't ny place to say.

And, no, | was not conmunicating

768

004056

004056

004056



LS0v00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q Wiy wasn't your place to say? To alert the
manager of the -- the nmanagers of the devel opnent that an
unaut hori zed neeting was going to happen with the | ender of
the loan that was your only hope to get paid off? Wy didn't
you feel some obligation to informthen?

A | trusted that the EC had enough reason on their
part to, and they wanted to, as far as | know, wanted to save
the deal, too, that they would -- they felt it was the best
route, and | trusted the EC a ot nore than | trusted
M. Criswell and M. Radovan

Q But at the point in tine of the neeting with
Mosai c, you al ready knew that the EC and the people you were
corresponding with, this so called team were bent on
removi ng Criswell and Radovan as managers, potentially suing
them potentially renoving their nenbership interests. Wy
were you concerned about sharing that with them sharing the
neeting with them when you knew t hat was the notivation
behind this group that you were trying to di stance yourself
fronf

A | disagree with your opening part of that question
where you said that they were bent on renoving M. Criswell
or M. Radovan or CR | think that was one of the options
they were considering. Any which way that nade the deal is

what | wanted, a financing deal.
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Q Sitting here today and | ooki ng back with 20, 20
hi ndsi ght, you don't w sh you had advised M. Criswell or
M. Radovan that this backdoor neeting was going to happen?

A | suppose in hindsight it m ght have been better
to do that, but that would have broken the trust with the EC
that | had and | don't know that they would have done wel |
with it either. So it mght have saved it. It m ght not
have. | don't know. The executive conmttee was there to
represent the sharehol ders.

Q Vel |, the executive commttee had a neeting
schedul ed at 5:00. A group, a subset of the executive
commttee went there prior to the 5:00 neeting and provi ded
informati on that caused Mosaic to cancel the 5:00 neeting,
correct, as you understand it?

A | don't knowif it caused that. It didn't

al |l evi at e what ever reason they were having the neeting to

nmake -- and they decided to cancel it.
Q O her than dissension in the investor group
nmentioned in Misaic's e-nmail, are you aware of any ot her

specific information provided by the three nenbers of the
executive committee to Mosaic in that pre-neeting that would
have | ed Mbsaic to cancel the |oan?

A Provi ded by the executive conmttee, | don't

bel i eve so, but they were al so concerned about the |ack of
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communi cati on that Mosaic was concerned, the |ack of
comuni cation with the devel opers over the | ast two or
t hree nont hs.

Q Did M. Marriner ever tell you project timng or
scheduling information -- strike that. W' ve |ooked at
Exhi bit 36, which is an e-mail string between you and
M. Radovan about the opening date of the project. [I'IIl |et
you get that in front of you.

A It's four books in every direction. Hold on

Q We need a | azy Susan there, | think.

A I don't want you to say you have a |l azy w tness.
But I"'mlooking at it. Yes. I'mon 36 and what's your
gquestion, sir?

Q So nmy question is you received this report about
the soft opening in spring with grand openi ng on Fat her's Day
weekend, just brought in general manager and chef. That's
Cct ober 10, 2015?

A Yes.

Q In this tine frane, early Cctober, or before then,
did you receive any information about the opening date from
M. Marriner that was nore rosy than this, that projected an

earlier opening than this?

A Previous to -- very close to this date, he was
still believing or espousing Decenber the 12th as a soft
771
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openi ng.

Q Okay. After you received this from M. Radovan,

did M. Marriner tell you anything otherwi se, that it m ght

be openi ng sooner than this?

A No. He never contradicted this. This doesn't say

why the openi ng was del ayed, which | have in other e-mails

and conversations with M. Radovan.
Q If you' Il turn to Exhibit 22, please?
A Yes, sir.
Q We | ooked at this, Iike sone of the other

exhibits, nore than once during the trial. On August 3,

2015, 11:45 a.m, M. Marriner wites you, hope you're doing

well. And then he continues, do you have any nore questions?

And then | won't read the rest of it. On the sane day,
W thin an hour, August 3, 2015, you advise M. Marriner

been dealing directly with Robert. Thanks. He will be

taki ng questions fromny CPA early this week. More soon.

A. Yes.

Q At this point, or fromthis point forward unti

| " ve

the date of your investment, did you seek specific project

information fromM. Marriner?

A | don't recall. The e-mails would show that. |
t hought 1, again, asked for -- anyway, no, |I'mnot sure.
Q If we turn to Exhibit 317
772
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A Yes, sir.

Q This is an e-nmail string on Septenber 30th between

you and Doug Driver?

A Yes.

Q Who is Doug Driver?

A W' ve been over this, but he was ny chief
financial officer.

Q And you ask Doug, you can answer. |'mokay to

proceed as you instructed?

A Yes.

Q And you reply, not waiting for an answer from Ken?
A Yes.

Q He still hasn't received an answer on the

val uation question as of yesterday afternoon, but I

under st ood you wanted to proceed regardl ess of the valuation

i ssue, question mark. | think | read those --
A Yeah.
Q Can you descri be how the sequence is of these?
A The first one you read, did Ken answer, that was

fromnme to Doug, and the second one was from Doug to ne.

Q Saying he still hasn't received an answer on the
val uati on question as of yesterday afternoon?

A Yes.

Q Did you respond back, not waiting for an answer
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fromKen or am| --

A No. | don't think that's ne respondi ng back.
Q It's just Doug respondi ng?
A That's Doug's e-mail, | believe.

Q Got it. How did this exchange fit into your
deci sion nmaking to proceed with investnent?

A Il -- well, there was still 13 days left, so
assune that it got answered. This was just putting it on
hold, in effect.

Q So you returned your signed investnment docunents

on the 2nd or 3rd of October, correct?

A | don't believe so. | thought it was sinultaneous
wth the 13th. | don't really know

Q You believe you sent themin sinultaneous with the
f undi ng?

A As best as | know, but the docunents woul d show
t hat .

Q What was the val uati on question you were inquiring

into with Doug Driver in these e-mails or in this e-nail
exchange on the 30th of Septenber?

A | don't recall.

Q Can you turn to Exhibit 54, M. Yount?
A. 54. Al right. Yes, sir.
Q

So 54 is an e-mail with sone attachnents dated
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January 8th, 20167
A Yes.

Q And you're included on the distribution list, do

you see?

A Yes.

Q Two of the attachnments are proposed anendnments and
the response fromlegal counsel. Do you recall who proposed

t hese anendnents to the operating agreenent? They're a few
pages into the exhibit. Do you happen to recall who in this
time frame was proposing anendnent of the operating
agr eenent ?

A It's comng fromHeather Hll, so | assune

Criswell Radovan, but | don't know that.

Q You're not sure who was proposing then?
A No.
Q Were there any other Fortifiber or Stanwal

Corporation staff that assisted you with you due diligence

besi des M. Driver?

A No. | don't believe so.

Q What was M. Driver's background? You said he was
your CFQO?

A Yes.

Q What's his training?

A Hs training is in financial education. | nean,
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he's been educated as a financial person and that's what he's
al ways done for nme primarily. And what did do he do before
he worked for ne? O what is his question?

Q You answered it. | was wondering if he was

trained in financial matters, accounting and bookkeepi ng?

A Yes, | believe. He has a nmasters degree from USC
Q In accounting or finance?
A | believe so. |'mnot swearing to that.

MR. WOLF: That's all the questions | have. Thank
you, your Honor. Thank you, M. Yount.

THE COURT: Thank you, M. Wbl f.

MR. CAWPBELL: Should I go into ny redirect?

THE COURT: Yes. |'ve got a neeting in about half
an hour, so we'll take our break there if everybody can hold
it. Go ahead, M. Canpbell.

REDI RECT EXAM NATI ON

BY MR CAMPBELL:

Q M. Yount, 1'll take you back to that
Decenber 12th neeti ng.

A Yes.

Q You said that a nunber of -- you worded it
differently, but a nunber of the investors were at that
nmeeting, correct?

A Oh, yes.
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Q And after the disclosure fromeither M. Radovan

or M. Criswell, they were very concerned?
A Any nunber of them were very concerned, yes.
Q Wiy were they concerned?
A They were concerned because the project seened to

be financially in trouble and many of us were not aware of
t hat .
Q And you ternmed it as the wheels falling off the
bus, right?
A Yes, | did.
Q What did you nmean by that?
A I nmeant that the project appeared to be in severe
financial trouble and in jeopardy of survival.
Q Can you | ook at Exhibit Nunber 1117
A 111. Yes.
Q It's an e-mail fromPenta to Cal Neva a coupl e of
weeks after that neeting, right?
A Yes.
Q And this is kind of a pre-notice fromPenta that
t hey' ve got sone serious concerns about not being paid?
A Yes.
MR. WOLF: (bjection, foundation.
THE COURT: Lay a better foundation. Go ahead,

M. Canpbell.
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BY MR CAMPBELL:
Q It says in there, between Septenber 5th and
Sept enber 14th, Penta and Cal Neva entered into 12 change
orders, increasing the contract sumto $26, 997,609 and the
sum has i ncreased by 9.356. Then they say, currently, Penta
is owed nore than 4.2 mllion and then they footnote under
nunber one, that is the change orders 12 and 13, correct?
A Yes.
Q Did this confirmyour view that the wheels are in
fact falling off the bus?
MR LITTLE  Objection, |eading.
THE COURT: Overrul ed.

BY MR CAMPBELL:

Q Can you | ook at Exhibit 507
A 507

Q Yes. |I'msorry, Exhibit 49
A Al right.

MR LITTLE  You said 49?
MR CAMPBELL: Yes.
BY MR CAMPBELL:
Q If you look to the Exhibit 49 in the like the
third page down, it's a budget. W' ve gone through this
bef or e.

A It's the black at the top that says Cal Neva
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Hot el ?
Q Yes.
A Ckay.

Q Do you see the budget conparisons at the bottom
line, it says total devel opnent costs?

A Yes.

Q And that shows a --

A It's hard to read.

Q That shows approximately $21 million in new itens
over budget?

A Correct.

Q That confirmed to you that in Decenber there was

serious financial issues wth the project?

A The construction budget was originally 17 mllion
sonething and this is an overrun of 20 mllion nore, 21
mllion nore. So | think anybody in their right m nd woul d

think this is -- the bus m ght be expl oding. Mybe the
wheel s com ng off is not strong enough

Q And then let's go to Exhibit 54.

A 54. Yes.

Q If you go down to the third page of this exhibit
it's the letter fromHall?

A Correct.

Q And this letter is January 5th, so just shortly
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after the letter from Penta?

A.
Q
bal ance?

A.
Q

Yes.

And it tells Hall the loan again is out of

Yes.

Does that confirmyour belief that the project was

in serious financial trouble?

> O > O

Q

Absol utely. It was further reenforcenent of that.
Let's go back to Exhibit Number 124.

Exhi bit nunber?

124.

124.

And this is an e-mail string that relates to the

Mosai ¢ | oan once you get there.

O

A
Q

Just one nonent. Ready. [|'mon 24. 1'msorry.
1247
Yeah, | know. |'mon the wong one. |'mthere.

M. Little and M. WIf asked you extensively

about this and asked you about your understandi ng of what

happened at the Mosaic neeting, right? Do you renmenber thos

guestions just a few m nutes ago?

A

Q
A,

The Mosaic neeting with the EC?
Yes.

Yes.
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Q | believe one of your answers was you're trying to
put words in ny nouth, correct?

A Yes.

Q Was your understanding of what transpired at this
Mosai c neeting pretty nuch garnered fromthis Exhibit Nunber
1247

A Yes.

Q So if you ook at the first in the string of
e-mails, which is at the back of the exhibit, it |ooks Iike
the first e-mail was actually from Mosaic, correct?

A Yes.

Q So these are Mdsaic's words, not yours, not
menbers of the EC or anybody el se?

A Correct.

Q And it starts out, they're interested in hearing
about the history of the Msaic involvenent in Cal Neva with
you and we expl ai ned our deal with them W told them how we
nmet you. We told themthat we issued a termsheet. And we
told themthe day you executed. And he's sending this to
Robert Radovan, right?

A Yes.

Q Then he al so goes on and says, we also told them
for better part of three nonths, we have not heard nuch from

you or your team They went on a little bit to explain the
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hi story of the deal fromtheir perspective, and to tell you
the truth, there seens to be a little bit of a nmess right
now. We're going to take a step back, tear up the executive
term sheet, give you and the ownership tinme to figure things
out on your own. And at the right nonent, if you desire,
reintroduce the deal to Mosaic. This was Msai c speaking
ri ght now?

A Yes.

Q Wul d you agree with Msaic that as of
February 1st, 2016, that there was a little bit of a nmess

with the project?

A That woul d be an understatenent. |t was grand
magni t ude.

Q And then you were on the next e-mail string, which
| ooks Iike was sent from-- | think this was Paul Jam eson in

the m ddl e of the second page. Your representatives on the
executive cormmittee had an informative, constructive and very
positive nmeeting with Msaic?

A Yes.

Q And who do you understand Phil Busick was?

A Phil Busick is Les Busick's son and they work
together on their investnent, their famly investnent in the
pr oj ect.

Q And t he Busi cks had how much noney into this
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project by this tine?

A Three and a half mllion, | believe.

Q Two and a hal f? Does that sound right?

A Two and a half, yeah, that's probably right.

Q And the other two nenbers of the EC, where did
t hey conme fronf

A Wiere did who cone fronf

Q The other two nenbers of the EC that attended this
neeti ng?

A Were did they conme fronf

Q Were they investors? Wre they part of a group?

Do you know? Do you know who the other two investors were on

t he EC?
A If you' re tal king about Brandon Chaney, yeah, he's
a nmenber of the IMCand | believe a $2 million investor. |Is

t hat your question?
Q Yeah. And who el se was on the EC to your
know edge?
A | believe Paul Jam eson and perhaps Jereny Page,
al though I"'mnot sure he was at this point. At one point, he
was.
Q And they were nenbers of the Incline Men's O ub?
Yes.

Q How nmuch did the Incline Men's Club have in the
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proj ect?
A $6 mllion, | believe.
Q So between M. Busick's famly and the Incline

Men's Club, they had eight and a half mllion dollars?

Yes.
Q And in the mddle of this second e-nmail here, it
says, overall, yesterday's neeting was a step towards, rather
than away froma near termdeal with Mysaic. Interimreport

fromEC. The ness they refer tois primarily CR s

unr esponsi veness over the last few nonths. Do you see that?
A Yes, | do.
Q And then it says, Msaic al so rai sed concerns

about cost overruns, delays and | ack of CR transparency,

correct?
A Yes.
Q It goes down a couple of other bullet points

Mosai ¢ seened refreshed by the transparent focus and
producti ve di scussi on?
A Yes.

Q And, finally, they ripped up the term sheet and

wai ved the $1 million fee Msaic says it's currently owed?
A Yes.
Q Your information about what transpired in that
neeti ng?
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A Was all positive.

Q Let's tal k about the extensive cross exam nation
M. Little wal ked you through on the -- I'll call themthe
post party e-mail string and discussion with the other

menbers of the EC. Al right?

Q You said that as of Decenber 12th, you believe the
majority of the investors were pretty upset?

A | thought so.

Q Do you know why they were upset?

A They were upset with what M. Criswell and
M. Radovan had to say at the so-called party.

Q Was there a chance they may | ose their investnent?

A I think so.

Q And all the e-mails that M. Little went through,
t hese were all docunents you had in your possession and
produced, right, in discovery?

A Yes. All 5,000 pages.

Q You weren't trying to hide anything about these
conversations with the other nenbers, right?

A Absol utely not.

Q And - -

A | didn't think there was anything wong with any

of the conversations | had. There was nothing to hide.
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Q You were concerned about getting your noney back,
right?
A That was ny nunber one concern

Q And M. Criswell had told you that to get that
noney back, they needed to get sone kind of a refinance,
right?

A They needed to be refinanced and then paid from
the project before they would buy ny supposedly shares that I

supposedl y had.

Q And that was in an e-mail fromM. Criswell?
A | believe so.
Q Were the other investors, did they seem concerned

about trying to get their noney back?
A They were -- | think they were in such a different
situation, they were trying to get the project saved so that

t hey woul d get their noney back and make a success out of it.

Q So if the project wasn't saved and it --
They' re out.
Q Then they're out $18 million?
A | believe so.
Q Did you see anything wong with the back and forth

anmong M. Jam eson, Ms. Kingston, menbers of the I MC, sone of
the other investors about the concerns and strategies they

expressed in that lengthy e-mail string that M. Little
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wal ked you t hrough?

A No. | don't believe so.

Q M. Wl f asked you about the Mosaic | oan as your
best opti on.

A Yes.

Q Do you renenber that testinony? At that tinme, was

t here any ot her financing on the table?

W' re tal king the end of January?
Yes.
No. | don't believe so.

It wasn't just it was the best, it was the only?

> O >» O >

It was basically the only one. There was others
being tried to be created, but there was nothing at that
st age.

Q Just to be clear, you didn't attend this neeting
with Mosaic, right?

A (No audi bl e response.)

Q Did you take any actions whatsoever to try to
underm ne that Msaic | oan?

A | don't believe so, no.

Q Wul d you do that?

A No. It would nake no sense. Wy would | torpedo
nysel f?
Q I"mgoing to go back to |last Friday's cross
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exam nation by M. Little --

A Yes.

Q -- and go through sonme of the points he nade
Let's go back. M. Little asked you about your initial site
tour back in | think July 13th of 20157

A Yes.

Q M. Little asked you if you had asked -- first
of f, he asked you, were there Penta reps on the job?

A Yes. | believe there was one fromthe conpany.

Q And M. Little asked you if you asked any
particul ar questions of the Penta reps on the job?

A I"'msure | asked hi mquestions about what | was

seei ng and what was bei ng done.

Q What was the purpose of this site visit?
A It was ny first exposure to the site and the
proj ect.
Q And | believe your testinony was you think you may

have recei ved sonme docunents back in February of 20147
A Somet hing |i ke that, yes.
Q Did you review those back in 2014?
A No, | did not. | was not interested in the
i nvest nent.
Q But when you did the site neeting on July 13th

had you been provided wth any investnent docunents that you
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revi ewed?

A

I don't believe I'd been provided with themyet.

| "' mnot sure of the exact date.

Q

If you |l ook at exhibit -- I think if you | ook at

Exhi bit Nunmber 87?

A

Nunber eight. You're right, a lazy Susan woul d be

hel pful. Al right. Exhibit Nunber 8.

Q

this, does this confirmfor you kind of the tinme |ine of when

the initial

Does this confirmfor you, just take a | ook at

site visit was and then when the docunents were

actual ly provided to you?

A

It's basically, it was a pl easure show ng you the

site by M. Marriner

Q So that woul d have been before the e-nail
July 14t h?

A Yeah, the 13th, 14th.

Q And then it says, as | nentioned, Robert's

rel eased sone additional .5 mlIl of equity. So you had that

di scussi on

A

with M. Marriner at the neeting?

Yes.

Q And then M. Marriner says, Robert asked ne to

forward Cal

A

Q

Neva i nvestnent PPM founders progress reports?
Yes. That woul d have been after ny tour.

D d you have any know edge about the specific
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details of the project when you were on that site tour?
A Not in great detail. | nean, | knew what they
were trying to refurbish and restart the Cal Neva Resort.

Q But you didn't know what the budget was. You

A ["msorry?

Q You didn't know what the budget was?

A No. | don't believe so.

Q Did M. Marriner seempretty know edgeabl e about
the project when you had that first neeting on site?

A Very much so. | was inpressed with what | thought
was his know edge.

Q So he went into pretty good detail on the project
when you were at the site visit?

A Dd we --

Q Did he give a |lot of detail about the project?

A He poi nted out what things were being done and
why, as did the Penta representative. He seened very
know edgeabl e -- both of them seened very know edgeable in
what was goi ng on.

Q M. Little asked you sonme questions about Exhi bit
Nunber 10. Wiy don't you put that in front of you so we're
on the sane page.

A. Yes.
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And you did receive this exhibit, correct?
Yes.

From M. Marriner?

> O »>» O

Yes, | did.

Q And M. Little asked you, had you ever received
any simlar reports, and | think he quoted your deposition
testinmony that you may have, right?

A I may have, but | don't recall any.

Q When you put together all of your docunents to
produce in this case, did you gather every single page you
could find?

A | believe so.

Q How many pages were there altogether?

A Alittle over 5,000, I believe.

Q Ckay. |If there were additional construction
reports simlar to this July 2, 2015 one, would those have --
woul d those be sonet hi ng you woul d produce?

A Absol ut el y.

Q You didn't intentionally --

A | didn't pick and choose on what | produced.
took the entire file | had.

Q You even produced docunents such as an e-nmail to
Ken Tratner that nobody el se was copied on, right?

A. Correct.
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Q And M. Little never asked you any specific
guestions and showed you an August, Septenber or Cctober
monthly status report, did he?

A No, he did not. | presune if there were sone, and
| didn't have them they woul d have produced themin their
di scovery and they woul d have been in these binders.

Q Exhi bit 10, again, we've gone through it a couple
of tinmes. And M. Little pointed out to you that on page 16,
there was a litany of construction summary and change orders

or changes that needed to be on the project there on page 16,

correct?
A. Just one second. Yes.
Q Ckay. | believe ny notes say that M. Little

asked you, did you ask questions about the specific costs
attributed to these bullet points on Exhibit 16? Do you
remenber that question?

A No, | did not, because | was already told by
M. Radovan how nuch those were. | don't see why |I would
ask.

Q And what had M. Radovan tell you?

A He told ne they were between 5 and $6 mllion

Q So you al ready knew what, in your mind, what they
were tal king about with the cost of these?

A Absol utel y.
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Q Wiile we're on that point, let's go to Exhibit

Nunber 12.
A Yes.
Q This is an e-nmail that you sent to M. Marriner?
A Yes.
Q And on bull et point nunber four, you' re witing

M. Marriner, it says, it appears you're raising 20 mllion
and you said the entire investnent is some 60 mllion?

A Yes.

Q Did you wite this e-mail in close proximty to

the tinme that you actually had a conversation with M.

Marri ner?
A | believe so.
Q And | think your earlier testinony was you don't

remenber if it was M. Marriner or M. Radovan told you about
the 5 million plus cost overrun, but it could have been
ei ther or both?
A | believe --
MR. WOLF: (bj ection, conpound.
MR. LITTLE (bjection to his testinony.
THE COURT: Hold it. Just rephrase. Just
rephr ase.
BY MR CAMPBELL:

Q Dd M. Marriner's 60 mllion entire investnent
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nmake sense in what M. Radovan told you about a 5 mllion
pl us?
A Absol utely. The original budget was sone
$51 million, plus once the project got subscribed to 20
mllion, they would raise the budget to some 55 mllion, plus

the 5 mllion that M. Radovan told ne, that nmakes 60
mllion, made perfect sense.

Q You' re pulling those nunbers from Exhi bit Nunber
4?

A | believe so, except for the 5to 6 mllion, but
that listed itens.

Q M. Little showed you the private pl acenent
menor andun®

A Yes.

Q And asked you a | ot of questions about the

gual i fications?

A Yes.

Q In there, the | egal |anguage, correct?

A Yes.

Q And he pointed you to one section that said about

the ability of investors, potential investors to ask
questions, right?
A Yes.

Q Did you ask questions in this project?
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A Yes, | did.

Q And what questions did you ask?

A They're in the e-nmails. | had that |ist of about
ten questions | canme up with. And we discussed the project
and was told what the budget was and why it was changi ng and
when it was going to open and all of those kinds of
guesti ons.

Q And so to your satisfaction, they answered those

guestions that were inportant to you?

A I now find they weren't answered correctly. They
were fraudulent. But, yes, | asked, and they answered.

Q Wiy didn't you foll owup with nore questions
prior -- just prior to funding?

A Wiy did | do what?

Q Wiy didn't you ask foll owup questions?

A I had no reason to think there was nore questions
t hat needed to be asked.

Q Let's look at Exhibit Nunber 13, which M. Little
al so asked you about, which the Peter Grove e-nuil.

A Yes.

Q If M. Gove had either verbally comunicated to
you or followed up in an e-nmail and told you what the
construction costs exceedi ng budget were --

A Dol | ar anpunt, no.
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Q -- what would you --

A Dol | ar anount ?

Q Dol | ar anount.

A No, he did not.

Q If he would have told you, would you have sonehow

done sonething if he would have quantified those nunbers?

A Depends on what he quantified. |If he quantified 5
to 6, I would have been very happy. But if he quantified
nore, | would be very concerned.

Q If he had told you it was nore, would you have
t aken sone action?

A Absol utely. | would have started asking
M . Radovan nore questions and why didn't you tell ne and why
isit differing fromwhat you have been telling ne?

Q And how woul d you communi cated t hose to
M. Radovan?

A Either an e-mail or a tel ephone call. Probably
all in caps.

Q Have you talked to M. G ove since Decenber 2015
about the Cal Neva project?

A Yes, | have.

Q And has he told you anyt hi ng about the Cal Neva
proj ect?

A. He told ne that he was owed sone $180, 000, as
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remenber .

Q Do you have your deposition in front of you
M. Yount?

A | can do that.

Q Let's go to 145

A 145. Al right.

Q M. Little pointed to your deposition and read
part of the question and answer. Can you read into the

record the entire Q and A on page 1457

A Starting at line four?

Q Yes.

A Correct. Question on five?
Q Yes.

A And it al so says that the budget has been
adversely inpacted due to a nunber of itens and it lists
them question nmark? And | said, correct. Question, did you
ever ask any specifics about any of these itens prior to
maki ng your investment, question mark? Answer, | don't
bel i eve specifics, no. Question, did you ask what the
antici pated costs were associated with these itens? Answer,
| think that had been indicated to be 5 to $6 nillion.
Question, do you know? Do you even know whet her the
contractor had priced all of these itens yet? Answer, |

don't know, but if it was -- if he was quoting a nunber,
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assure it woul d have been there. Question, you' re nmaking an
assunption? And | said, yes, otherwi se he would have said
that it's 5 to $6 mllion except for those itens that are not
priced yet, wouldn't he?

Q That's good. Let's go to Exhibit Nunmber 153

A 153, was it? \Which one?

Q Exhibit 153 and I think M. Little had
cross-exam ned you on two particul ar pages, 609 and page 617,
so towards the back of those docunents.

609 and 617, | have them

O

You understand these are pay applications?
A Correct.

Q M. Little was asking you if you | ook at page 609

whi ch was a pay application for, | believe, the end of July
20157

A | believe so.

Q And then if you | ook at page 6177

A Yes.

Q That goes up to the next pay application?

A Yes.

Q Whi ch woul d have been the end of August and it

shows -- now shows a total of the last two -- shows a total
of 4.544 mllion, right?

A. Correct.
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Q And | think M. Little asked you, is that a nunber
cl ose to what M. Radovan told you?

A Yes. This is 4.544 and he said 5 to 6. So he
m ght have been aware of sone other ones that woul d have
brought it to that total, but it was cl ose.

Q But M. Radovan al so indicated to you when he told
you that five plus nunber that they think there were other
ones in the works, so to speak?

A No. He indicated that they were trying to provide
a cushion in case there were others down the |ine, because
they didn't want to go back to the, quote, well, on
refinancing further.

Q And you' ve been through this, you' ve sat here next
to ne the whole tine. You understand that as of Septenber, |
don't think I need to go back to the change orders, everybody
knows t he nunbers now, as of Septenber, as in exhibit -- as

the exhibit fromPenta, that by Septenber those change orders

were approxinmately 9.3 or 4 mllion?
A Yes.
THE COURT: M. Canpbell, is this a good tine to

take a break?
MR. CAWMPBELL: Let nme finish this question
THE COURT: Sure.

BY MR CAMPBELL:
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Q M. Radovan never told you in August or Septenber

that the change orders were nowin the range of $9.4 mllion?

A Absol utely not.

MR LITTLE Asked and answered, all of these,
your Honor.

MR. CAWPBELL: That's all | have, your Honor
ri ght now

MR LITTLE Are you done?

MR. CAVPBELL: |'m not done.

THE COURT: You can step down, M. Yount. Watch
your step goi ng down.

MR LITTLE: How nuch nore do you have?

THE COURT: Just a mnute, M. Little. If you
tal k to anybody, speak to the bench.

MR LITTLE: Sorry, your Honor

THE COURT: M. Canpbell, how rmuch | onger do you

have?
MR CAMPBELL: | think | can do it in 10 or
15 minutes. 1'll try to cut some stuff.
THE COURT: No. No. | don't want to crinp your

style. Take as much tine as you want. And then after
M. Yount, who do we have?
MR. CAVPBELL: W have M. Chaney, but | assune

there coul d be sone recross.
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THE COURT: | assune there will be some recross.
M. Chaney. Al right. And after hinf

MR. CAVPBELL: Tonorrow norning we have M.
Tratner, a very short witness, 10 or 15 minutes. He was the
accountant in the due diligence process.

THE COURT: Do we have any other w tnesses?

MR LITTLE: No, your Honor.

MR, WOLF: No, your Honor.

THE COURT: Thank you very nuch. Court's in
recess.

(A short break was taken.)

THE COURT: M. Canpbell, your direct.
BY MR CAMPBELL:

Q Exhi bit 27, M. Yount.

A 27.

Q M. Little last Friday asked you a question about
Exhi bit 27 and questions about the soft opening versus a hard
opening. Do you renenber that |ine of questioning?

A Yes, | do.

Q And | don't want to get into that. | just want,
again, to ask you, this e-mail to M. Tratner was conposed
when?

A August the 12t h.

Q And when did you talk to M. Radovan?
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A Ei t her that norning or the day before, | inagine.
Q And the contents in this e-mail about the opening

dates cane froma conversation with M. Radovan?

A Yes, sir

Q Let's go to Exhibit 106 and 107

A. Yes, sir.

Q M. Little asked you sone questions about this as

to whether or not the address at the bottomof the first page
of Exhibit 106, which says, Dave Marriner telling you I

beli eve Robert will want to use the foll ow ng address and
they use the Criswell Radovan address. And Exhi bit Nunber
107 1 ooks like some wiring instructions to the Criswell
Radovan bank.

A Yes.

Q | believe the question he asked, did that indicate
to you that in fact you were buying a CR share?

A Absol utely not. Were does it say that?

Q Let's go to Exhibit Nunber 34. So if we pick up
on the e-mail string, Exhibit 34, we go back -- e-mail starts
about you're sending M. Radovan on Cctober 1st?

A Yes. | see that.

Q About funding instructions, do you see that? And
then it goes on, on the second page, page 2323 on the bottom

of the page, this is for M. Marriner, sane e-mail we | ooked
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at before, | believe Robert will want to use the foll ow ng
address and he goes on to state the address. And then the
next e-mail up says, this is fromM. Radovan to you on
Cctober 3rd, it says, actually, the funds should be wred
into our attorney's account in accordance with the docunents.
Heather in ny office will wire you the instructions first
t hi ng on Monday.

A Yes.

Q So M. Radovan is clarifying where the noney is
supposed to go, right?

A Absol utely.

Q And when he says, with the docunents, what
docunents had you been provided at that tinme?

A The PPM and the operating agreenent are the

docunents | was to sign

Q The subscription agreenment?

A |'"msorry?

Q The subscription agreenment?

A Yes, | believe so.

Q Did M. Radovan send you ot her docunents such as a

contract to purchase a CR share?
A Absol utely not.
Q Then if we finish out the e-mail, it |ooks |ike

you had a conversation with M. Driver and kind of cleared it
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up that you were going to use what M. Radovan told you?

A Yes.
Q M. Little also asked you a question just
general | y about your know edge of the remaining 1.5 mllion

in the PPM Do you renenber that series of questions?
A Yes.
Q And | believe he asked you sonmething to the effect

that you didn't assunme that no one el se was | ooking, right?

A No. | had no reason to assune that.
Q So for all you knew, soneone el se was in fact
| ooki ng?
A Absol utely. | would expect there woul d be.
Q I f sonmeone el se was | ooki ng and cl osed out the

financi ng, would you assune that you woul d have been tol d?

A I would assune that | would be told, we're sorry,
but there's no nore offering to be had.

Q Al'l the docunents that you were provided and al
the e-mails you were provided indi cated how you were naki ng
your investment?

A Yes.

Q How was t hat ?

A I was making the investnent to Cal Neva LLC
t hrough the trust account of the attorney M. Coleman in

Texas and that was acknow edged in witing.
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Q M. Little al so asked you about sone of the
al l egations in your conplaint, specifically, about cost
overruns and schedul e changes. Do you renenber those
guesti ons?

A Yes.

Q And | believe your answer was, | renmenber getting

an e-mail fromM. Marriner that detail ed sone of those

i ssues?
A Yes.
Q Is that correct? Let's |ook at Exhibit Nunber 60
A Yes, |I'mthere.
Q Is that the e-mail that you're referring to about

sone of the information fromM . Marriner?
A. Yes.

Q And if you |l ook at page 168 at the bottom of the

page?
A Yes.
Q It says, an extended delay in Yount's ability to

set up a self-directed IRA and transfer funds in August or
Sept enber caused Robert to seek funding fromLes Busick in
Septenber to neet the inmedi ate needs of the project to keep
Penta on the job.

Yes.

Q Is that sone of the information you were referring
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to?

A Yes.

Q And then it goes on to tal k about -- go to page
167, which is a string between M. Page and M. Marriner

A Yes.

Q And at the bottomof the 167, next to the last --
third to the | ast paragraph says, according to your e-nai
bel ow, you knew about the overruns in July. Wy would you
have told the other 20 mllion investors this information
i medi ately or at a m ninmum conpelled CRto do so. Last, but
not least, this also shows that Criswell Radovan had been
aware of the 9 mllion overrun for the past six nonths. |Is
t hat anot her place where you got sone of that information?

A What about that information?

Q I s that another place where you got sone of the
i nformation in your conplaint?

A Yes, it is.

MR CAMPBELL: Your Honor, | have a new exhibit to
mar k, which was not in the docunents, which is a -- M. Yount
can lay a foundation for it.

THE COURT: Have you seen it, M. Little?

MR LITTLE If it's not part of the exhibit Iist,
and he's trying to introduce it on a redirect, I'mgoing to

obj ect .
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THE COURT: Wy don't you lay a foundation. Wat
isit, M. Canpbell?

MR CAMPBELL: This cones fromthe cross
exam nati on about the sane issue about what M. Marriner
told -- this is what | believe was a continuati on on Exhibit
Nunber 60 or a follow on e-mail to Exhibit Nunmber 60 that
M. Yount received fromM. Page regarding M. Marriner's
conti nued conversation about the conversation in Exhibit
Nunber 60.

THE COURT: Hang on a second. Let ne pull up 60.
Al'l right. Were does this fit in to 60?

MR. CAVPBELL: This would be the subsequent e-nai
to Exhibit Number 60.

THE COURT: M. Little.

MR LITTLE: [I'mgoing to object. It's an e-nmai
bet ween Dave Marriner and Jerenmy Page. It has nothing to do
with M. Yount. It's not disclosed. It doesn't have -- it

doesn't even have Bates nunbers on it, suggesting it hasn't
been produced to us in this litigation. This is the first
time we're seeing it here. 1It's not even being proffered for
direct. He's offering to do it on redirect. So | don't
think it's appropriate.

THE COURT: Well, M. WIf, this is your client's

e-mail .
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MR. CAWVPBELL: | would represent for the record, |
did not see it in M. WIf's production.

MR. WOLF: | guess | don't understand what the
point of it is on redirect.

THE COURT: Well, do you object?

MR WOLF: | join in the objections from
M. Little.

THE COURT: Oher than that it's untinely, do you
have any objection about authenticity?

MR LITTLE | don't know. | haven't seen it
before this afternoon, your Honor. Technically, it's
hearsay, too. |It's not even copied to M. Yount. He's not
copied on the e-mail.

THE COURT: I'Il sustain the objection. You can't
get it in through this wtness.

THE WTNESS: It was directed to ne.

THE COURT: M. Canpbell, why don't you give the
clerk a copy.

MR. CAWVPBELL: Sure.

BY MR CAMPBELL:

Q M. Yount, M. Little |ast Friday asked you sone
qguestions about your involvenment with the bankruptcy on the
commttee. Do you renenber that?

A. Yes.
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Q And he asked you if you were on the unsecured
creditors conmttee, the sane as the other sharehol ders, |
bel i eve was t he question?

A Not the sanme as the other shareholders. |'mon
t he unsecured creditors comm ttee, because | have a | awsuit

agai nst Cal Neva LLC

Q And that's a claimyou filed in bankruptcy court?
A Yes.
Q As a menber of the commttee, are you keeping tabs

on the bankruptcy?

A | am i ndeed.

Q Is there sonmething that's on the near horizon in
t he bankruptcy proceedi ngs?

A Yes. Septenber 14th will be an election in the
bankruptcy court for the final payout, hopefully, of Cal
Neva, Cal Neva LLC

Q Do you know the terns, the anobunts that are on the
table in that offer?

A | believe there's an offer existing on the table
for $38 million and there's other bidders that are expected
to be at that auction.

Q kay. WI I that amount be enough to satisfy al
of the clainms in the bankruptcy?

A | don't believe it will be anything to the
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sharehol ders and |I don't believe it will cover all the clains
by the people claimng owed by the Cal Neva LLC
Q And, finally, M. Little just asked you, naybe it
was M. Wl f, just asked you a few m nutes ago if you knew of
any inproprieties by the Criswell Radovan teanf
A Yes.
Q Through an audit or otherw se? Through the
bankruptcy, has any inproprieties come to your attention?
A The bankruptcy conm ttee has asked CR to explain
11 and a half mllion dollars that they cannot identify where
it is and they've asked three tinmes and not received a
response.
MR, CAMPBELL: That's all | have on redirect, your
Honor .
THE COURT: M. Little.
MR. LITTLE  Your Honor, 1'll be brief, just a
couple of topics | want to cover.
THE WTNESS: Could you speak up just a little,
pl ease?
RECROSS EXAM NATI ON
BY MR LITTLE
Q M. Yount, you heard testinony that CR Cal Neva
had an executed termsheet with Mosaic for $47 nmillion | oan

in late October with an expected closing in 30 or so days.
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Are you aware of any evidence that is not true?

A The one |'ve seen in the exhibits, I don't think
it was 47 mllion, but --

Q Wel |, you heard testinony that CR Cal Neva had

obt ai ned an executed term sheet w th Msaic?

Yes.
Q For a | oan?
A Yes.
Q Let's forget the anmpbunt, in |late Cctober, and

there was an expected closing in 30 or so days. Do you have
any evidence that's not true?

A No.

Q And | ate Cctober woul d have been around the tine

period that you invested, correct?

A Yes, just after, but | assune the conversations
were going on well before | invested.
Q And you heard testinony that the executive

committee wanted M. Radovan to go back to Msaic and get
addi ti onal noney, | think he said $4 mllion, and a few ot her
condi tions before they would approve that |oan. Do you have
any evidence that's untrue?

A No, | do not.

Q And you heard M. Radovan testify that the del ay

in concluding, I"Il call it concluding the Msaic | oan was
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because the executive conmttee was dragging their feet on
approving it and his hands were tied until the executive

committee approved it. Do you have any evidence that's

untrue?
A I don't know one way or the other.
Q You heard testinony that the Mosaic | oan woul d

have all owed Penta to get paid and the project conpl eted.
Are you aware of any evidence that is untrue?

A Concern, as | understand it, it was contingent on
a certain appraisal level and the concern was whet her the
project -- it was the |lower of the nunber or the appraisal
percentage of the appraisal, and | think there was concern
over whether the project would appraise for that nunber.

Q You don't have any evidence that they didn't get
t he appropri ate appraisal ?

A I have no evi dence one way or the other.

Q And ny | question before was not the one you were
answering. M question was, you heard testinony that the
Mosai ¢ | oan woul d have all owed Penta to get paid to continue
wor ki ng and conplete this project. Do you have any evi dence
that's not true?

A. No, | don't.

Q Now, Sir --

A O her than what | just told you.

a
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Q Prior to this secretive February 1 neeting, you
were talking with the I MC fol ks, correct?

A Yes.

Q And you acknow edge they weren't a fan or
proponent of the Msaic | oan, correct?

A No. They were concerned about the cost of the
Mosai ¢ | oan. They were not agai nst the Msaic | oan.

Q And they were tal king to you about other neans of
financing that they preferred, correct?

A They preferred it. Are you tal king about they
were | ooking into other neans of financing? | don't think
anything was on the table to consider.

Q You gave sone testinony that | think you said you
didn't think they were trying to torpedo the Msaic | oan.
Let's go to Exhibit 129.

A Exhi bit 1297

Q Yes, sir. Let's go over to page two of that
docunent .

A Hol d on just a nmonment. | have to nove a coupl e of
books. Page two, yes, |'mthere.

Q The bottom of page two is an e-nail to Sterling

Johnson at Msaic from Paul Jam eson and the e-mail speaks
for itself, but 1'd classify it as a CYAletter, but that's

not nmy question. | want you to | ook above at Msaic's
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response. And he indicates that -- he's tal king about the
neeting that they had and he concl udes that Mosaic did not
offer a loan. And then he says, the inpedi nents were wel
covered in your e-mail, including instability in the

owner shi p group, an absence of transparency, and a | ack of
faith in the budget and the managenent team Sir, does that
sound like a group, in this case, the | MC group, that wanted
t he Mosaic |oan to go forward?

A | can't say one way or the other. 1've not heard
t he surroundi ng conversation

Q Okay. We went over a lot of the e-mails after
this February 1 neeting, do you agree with that?

A Yes.

Q You and | went over a nunber and | think you
testified you produced sone 5,000 pages of docunents in this
case, right?

A | believe so.

Q Wul d you agree with nme, sir, there is not a
single e-mail anywhere in those 5,000 docunents that you
produced or the records that your counsel has used today
where you, anyone at I MC or Molly Kingston discussed
resurrecting the Mdsaic |oan and bringing it back fromthe
ashes?

A After they pulled it?
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Q Correct.

A | don't renmenber that fromthemor fromCriswell
Radovan.

Q Sir, Exhibit 49. Counsel showed you, we can go to
it, if you want to go to it, but do you renenber counse
showed you this Decenber budget and there was the $71 mllion
total devel opment costs that he tal ked to you about? Do you
recall that?

A Ckay.

Q And you said that's what caused you to believe
t hat the wheels were com ng off the bus?

A Yes.

Q But, you know, we can go to it if you want to go
t hrough the exercise, but when we | ooked at Exhibit 4, you
under st ood back in July that the fundi ng was over
$55 mllion, right?

A Yes.

Q Soif we take 55 million from71 mllion, you're

real ly tal king about being over budget 15 to $16 mllion?

A 16.
Q In Decenber, right?
A Instead of five.

Q And of that, Robert had told you that they were

seeking to increase the nmezzanine by $9 mllion, we
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established that, right?

A Yes.

Q And they were seeking to raise an additional one
and a half mllion dollars, correct?

A Yes.

Q And you al so heard testinony that between when you

invested in Decenber, there were several mllion dollars in
addi ti onal change orders that canme in, right?

A | didn't know that at the tine, but, yes.

Q Wel |, nobody knew that at the tine, right? They

cane i n Novenber and Decenber.

A They knew about sone of them before | invested.
Q But you'd agree that when we're tal ki ng about
bei ng over budget, there were several mllion dollars in

change orders that canme in in Novenber and Decenber, right?

A The actual signing of the change orders, but they

wer e obvi ously di scussed before then, that they were actually

si gned and aut hori zed, sone of them before | invested that
was not told about.

Q The records will speak for thenselves on that.
|"mnot going to waste the Court's tinme going back through
t he docunents. But you al so understood that there were what
"1l call elective changes, changes that the executive

committee wanted to make to the project now given the fact
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that they were seeking additional financing rather than
openi ng the project and having to do themlater. You heard
that testinony, too, right?

A They wanted change orders or they wanted to change
t he financing?

Q No. That there were things they wanted to do to
the project now since they were going to go get additiona
financing that wasn't required, sonething they didn't have to
do, they would like to do it, but it wasn't a requirenment, it
wasn't a code upgrade. It was sonething that was el ective
that woul d nmake the project better. And they said, well, you
know, if we're going out and getting financing, we mght as
wel | add those to the budget and do them now. You heard that
testinony, too, right?

A | believe so.

Q And you al so understood that there were carrying
costs or finance costs associated with taking out Hall and
Ladera and replacing it with the Mdsaic | oan, correct?

A | didn't understand the extent of that, but, yes.

Q But the accunul ati on of those things are what
makes up this 15 to $16 million that you're tal king about,
right?

A | thought that part of the changes were the

di fference between the 51 and the 55 mllion, which was
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al ready in consideration, because the project was selling out
at the 20 mllion, which was the trigger for that.
MR. LITTLE | don't have anything further, your
Honor. Thank you, M. Yount.
THE COURT: M. WIf.
MR WOLF: Nothing further, your Honor.
THE COURT: Thank you, M. Yount. You're off.
Wat ch your step going down. M. Canpbell
MR CAWMPBELL: M. Chaney is out in the hall
"1l go get him
One witness sworn at this tine.
THE COURT: M. Canpbell.
BRANDON CHANEY
called as a witness and being duly sworn did testify as
fol | ows:
DI RECT EXAM NATI ON
BY MR CAMPBELL:

Q Pl ease state your nane for the record

A My nane i s Brandon Chaney.

Q Where are you currently enpl oyed?

A Fai rwi nds Estate Wnery.

Q Just generally, can you tell the Court your

backgr ound?

A. Pr of essi onal ?
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Q Yes.

A | spent a few years at General Electric working in
their CGE nuclear and aircraft engines. And | was CEO of a
public utility conpany in Nevada and California for about
20 years.

Q And can you explain to the Court what the | MC or
the Incline Men's Club is?

A The Incline Men's Club is basically an office, a
shared office environnent that nyself and a few other folks
created back in 2014.

Q And is it a legal entity?

A It is alegal entity itself, but the office is
not .

Q But is there a legal entity the Incline Men's O ub

sonet hi ng or other?

It is.
Q What's the full nane of that?
A It is IMCInvestnent Group, CNR, LLC
Q Is the IMC-- I"Il call themthe IMC for short.
A Uh- huh.
Q They're an investor in the Cal Neva Lodge LLC?
A. It is, yes.
Q Tell nme how that investnent canme about.
A It was back in, | guess, the sumer of 2014, sone
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of the I MC nmenbers were contacted or ran into Dave Marri ner
at a cocktail party and nmentioned about this opportunity that
was going on with the Cal Neva. And he connected us with
Robert Radovan and we had a neeting with Robert Radovan. And
then we had a tour by Dave Marriner and Robert Radovan and

t hen subsequent neetings and di scussi ons about the

i nvest nment .

Q And then, ultimately, did the | MC make an
i nvest nent ?

A The | MC did make an investnment of $6 million in
t he project.

Q Do you renenber about when that was?

A That happened in, |'d say, Septenber of 2014.

Q Now, prior to that investnent, you just testified
that M. Marriner was involved in the | ead-up to your
i nvesting the noney?

A Yes, he was.

Q Can you explain to the Court a little nore what
his role was in ultimately the IMC s decision to invest?

A Well, he acted as representative of the
investnment, to present it to folks in the comunity,
specifically ny group, and he answered questi ons about the
i nvestment, he gave us materials, he gave us tours and

vouched for, you know, the manager, the ultinate devel oper
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that was going to be running the project.

Q Did he tell you about whether he had done any due
di i gence on the investnent?

A He did. He said he -- that these guys check out,
that they have an amazing track record. They've had, you
know, sl oughs of amazing projects and experience
specifically in hospitality.

Q How about the -- did he talk to you about the
construction budget, the construction schedule, things Iike
t hat ?

A He did. | nean, one of our concerns was whet her
the project could be conpleted as stated, the budget they had
presented and in the tine line. He as well as M. Radovan
and Criswell, Bill Criswell, said they had -- they had gone
over -- first of all, crawl ed around the project, underneath
t he project, backwards and forwards, and they knew that thing
i nside and out and the budget was absol utely ironcl ad.

Furthernore, they were hiring a general contractor
on a fixed bid basis, so there was really no way this thing
coul d ever go over budget.

Q And it's my understanding that you as a nenber of
| MC are on the executive conmttee of the LLC?

A Yes. Because we were the |largest equity investor

in the project, the operating agreenent stated that entity or
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i ndi vidual would hold a position on the executive commttee.

Q Tell ne about the makeup of the rest of the
executive conmttee?

A The makeup woul d have been Robert Radovan and Bil
Criswell, Les Busick, who is another |arge investor in the
project, nyself, and originally Troy Gllespie, who is also a
menber of the I MC as well.

Q And that was the --

A That was the executive conmttee, yes.

Q What was your understandi ng what the executive
commttee was supposed to do?

A VWl l, the executive commttee was to, you know,
hel p make maj or decisions in the project and be invol ved,
nmeet with the managers of the project on a nonthly basis
during construction, review financials, act as a check and
bal ance, and hel p gui de the project.

Q Was the executive conmittee supposed to have
neeti ngs on certain dates?

A W were supposed to have neetings every nonth at
t he begi nning of construction until conpletion

Q And did that happen?

A It did not.

MR LITTLE [I'mgoing to object on rel evance.

This isn't a m smanagenent case. W' re tal king about
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M. Yount's case and it sounds like we're here tal ki ng about
contentions that the | MC group has.
THE COURT: Overrul ed.
MR. CAVPBELL: 1'Il lay sone foundation
THE COURT: Overruled. Go ahead.
THE WTNESS: Can you repeat the question? |Is
there a question?
THE COURT: Just restate the question
MR CAMVPBELL: Ckay.
BY MR CAMPBELL:
Q Were there regul ar neetings of the executive
comm ttee?
A They were not regular.
Q So let's start back in -- let's start in the
spring of 2015, was there an executive conmttee neeting?
A | recall we had a neeting in February and one in
April and then we didn't have one probably until Cctober
Q O 20157
A Yes.
Q Was there an executive commttee neeting at the
Fai rwinds in July of 2015?
A There was a neeting at the Fairw nds House that
sits on the water there, but it was nore of a neet and greet

kind of neeting with all of the investors, kind of an update,
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if you will, or, you know, warm and fuzzy neeting | guess

woul d describe it.

Q Were cocktails and hors d' oeuvres served?

A Yes.

Q Do you know if either M. -- do you renenber if
either M. Criswell -- strike that. D d you attend that
neeti ng?

A | believe so.

Q Did either M. Criswell or M. Radovan make any
presentations to the nmenbers in that neeting?

A I renenber Robert Radovan standing up and j ust
ki nd of giving an overview that everything was | ooking great
and it was going to be a great project.

Q Were there any budget discussions in that neeting?

A After kind of the cocktail hour, sone of the
menbers of the executive conmmittee kind of went to anot her
roomand just sat down for a few minutes. And | do recal
Robert Radovan tal ki ng about, you know, | ooking at sone
refinanci ng options and specifically the nmezzani ne | oan.
About, you know, so we could -- we could get the condo
projects going. And, you know, he was kind of insinuating
there m ght be sone additional things that the Starwood fol ks
woul d want to do on the project that we m ght want to spend

more noney on.
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Q Anyt hi ng el se you renenber about that, talKking
about the nezzani ne?

A | don't, clearly. Qher than that the mezzani ne
| oan was really a way to expand to get a little nore cushion
in the project and take advantage of the condos so we can
make noney.

Q Tell the Court about the condos. There's been
some testinony throughout this hearing. Wat was your
under st andi ng of how t he condos worked with the project?

A The condos, there were 28 units that coul d be
built. We weren't really sure if they were entitled, | don't
know i f they were approved. And it was kind of the next
phase of the project. So it wasn't really funded in the
initial phase of the project is ny understanding. But there
was potential upside in that.

Q So your recollection, though, those condos,
funding for those condos was in M. Radovan's discussion
about the refinance of the nezz?

Yes.

Q Did M. Radovan give you any dollar quantification
as to where the noney fromthe refi nance was going to go?

A He said that it would pay off the second nortgage,
if you will, of the project, which was with Ladera, and that

was probably 6 to $8 million. And then sone of it would go
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to the condo devel opnent and sone woul d go to enhancing the
proj ect.

Q Was there al so di scussion about change orders at
that tinme?

A There was sonme grunblings about, you know, naybe a
mllion or two in change orders, potentially, based on code
changes we were tal king about. But we couldn't get any
guantification or any details on that, that we could nake
heads or tails of.

Q Was M. Radovan providing at |east the EC regul ar
updates on things |ike change orders?

A No, he was not. And it was -- it was a serious
bone of contention, because we wanted information. W
couldn't get financials. W couldn't even get himon the
phone half the tine.

Q And when did that issue arise fromyour
per spective?

A Started happeni ng kind of after they got our
noney, and then once he got it, he kind of disappeared

Q Was M. Radovan on the project every day?

MR. LITTLE  bjection, foundation
THE COURT: Sust ai ned.
BY MR CAMPBELL:

Q How often did you see M. Radovan on the project?
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A We never saw himon the project. | lived in town,
we woul d go by the project, he was never there.

Q So did there cone a point about getting docunents
regardi ng the project, sonething cane to a head?

A Yeah, finally, we called a neeting with Robert in
Oct ober of 2015 and just told himthat this has to stop.
You've got to start having regular neetings. You have to
stop breaching the operating agreenent, basically.

And at that point, he had tal ked about there being
some serious costs overruns in Cctober and we were just
floored by it and we were blind-sided by it.

Q So what did he tell you about the cost overruns?

A He said it could be $9 mllion in Cctober, but he
was still kind of going through the budget, he wasn't sure,
whi ch kind of blew ny m nd, because he's supposed to be
managi ng the project. But -- so we literally, we called him
into our offices and sat himdown and he prom sed i nfornmation
by the 31st of October. He had it all, it was all going to
be there by COctober 31st.

Q And what information were you | ooking for?

A W wanted the audited financials from 2014, which
were required to be done within, you know, a certain period
of time at the end of the year. W wanted nonthly financials

for 2015, which we hadn't seen. W wanted a detail, you
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know, what aspects of the project were off on timng and why

and specifically what change orders, you know, were the

result of those. And he said, no problem I|'Il get it to you
t onor r ow.
Q Prior to that neeting, had you ever seen a recap

of the change orders or a schedul e of change orders?

A Not that | recall. They would send over basically
information that was -- you couldn't even read. You had no
idea what it was. It looked like it was done on Excel

Q And then M. Radovan told you that he woul d get
you the docunents, did he?

A He did not. And that forced us to send hima
letter, you know, communi cating these breaches to himin
early Novenber.

Q And what was in that letter?

A Well, just that he had been breaching the
operating agreenent. W weren't having neetings. W weren't
getting financials. There was no transparency. W would get
a different story fromBill versus Robert versus the |adies
working in his office. W felt like we couldn't trust him

Q Did you ever followup -- let ne get it straight.
He prom sed you sone financials, he didn't deliver, and then
you sent hima letter sonetine in Novenber of 20157

A. Yes. | think it's Novenber 4th we sent a letter
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Q And did that spur any action by M. Radovan?

A Not really. You know, we had an executive
committee neeting shortly thereafter and we all voiced our
concerns again. You know, |I'd say by the beginning of
Decenber, we started seeing sone things. But we |learned, you
know, even though he had represented that we had audited
financials in 2014, they weren't done. They weren't done.
We couldn't -- | don't think by March of 2016, we stil
hadn't seen any nonthly financials of the project for al nost
two years.

Q And in that Novenber -- you said that was an
executive comm ttee neeting?

A Yes.

Q And in that Novenber executive conmmttee neeting,
did you ask for nore detail on the change orders?

A W did. W did.

Q And what detail was given to you?

A | don't renmenber. It wasn't detailed. It was
basically high | evel buckets of things that he says caused
overages in the project. Totaling sone maybe a mllion or
two were discretionary upgrades and then, you know, 7 mllion
were either code changes or unforeseen things that happened.

Q Does this | ack of transparency, were you concerned

about the lack of transparency in not getting these
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docunent s?

A | was very concerned. W invested $6 mllion in
this project.

Q Well, did that executive commttee neeting spur
sonme kind of a followup neeting?

A It did. There were a couple of neetings. | think
we had a tel ephonic conversation around Thanksgi ving. And
t hen we had anot her executive conmmttee neeting in Decenber.
And, you know, one of the things we were pushing is you got
to tell other people what's going on here. He didn't want to
tell any of the other investors what was happening. And it
made everyone in the executive commttee very unconfortabl e.

Q So was there a followup neeting with actual
i nvestors other than the EC nenbers?

A There was a neeting on Decenber 12th, which was
supposed to be a quasi Christnas party. And Robert wanted to
do it in Vegas, do a big shindig in Vegas and spend a bunch
of noney. And the executive conmittee said, hey, this isn't
atime to spend noney. This isn't atine to cel ebrate.

W' ve got sone serious problens here. W should have it on
the property so we can really update everyone on what was
going on. And he didn't want to do that, but ultimtely
agreed to do the party there.

Q Were you at that Decenber 12th neeting?
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A I was not. | was preschedul ed to be out of town.
Q Prior to that neeting, did the | MC neet and
somehow col | aborate on di srupting or naking a show in that
Decenber 12th neeting?
A Not to my know edge, no.
Q And you were --
A | was out of town, so --
Q You never saw any e-mails or asked to participate
in some kind of staged show at the Decenber 12th neeting?
A No, not at all. | nean, our concern was how that
party was going to go, because a |lot of people didn't know,
the cat was just com ng out of the bag that this project was
i n deep troubl e.
Q And | think you said you weren't at the neeting,
right?
A Yes, that's right.
Q Did the other people in the investors group,
ei ther your menbers in the I MC or other investors talk to you
after the neeting?
They did, yes.
Q What did they tell you?
MR LITTLE  Objection, hearsay.
MR WOLF: Join

THE COURT: Sust ai ned.
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BY MR CAMPBELL:

Q What was your inpression as to what happened at

t hat neeting?

MR. LITTLE  Sanme objection, your Honor.

THE COURT: He wasn't present at the neeting.
BY MR CAMPBELL:

Q Did you have foll ow up conversations with
M. Radovan and M. Criswell after the Decenber 12th neeting?

A Yes, | did.

Q And what were those conversations centered on?

A It was like, how did the neeting go? And they
said it was very difficult. People were very upset to |earn
that the project was in deep trouble.

Q By this tinme, was the | MC group concerned about
his investnent?

A W were very concerned.

Q And why was that?

A Well, it was represented to us that this was an
amazi ng opportunity, that was it was an ironclad budget, that
t he devel oper and rmanager we had in place knew what they were
doi ng and had a | ot of experience, and we weren't getting
informati on. The project was grossly over budget. W found
out it was over $20 million over budget, starting with a

$30 mllion budget to begin with, so al nost, you know,
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40 percent over budget, 50 percent over budget.

And we were just very concerned that this was just
headi ng down a downward spiral and we were going to | ose our
noney.

Q Let's backup just a little bit in the tine line.
You know Les Busick. He was on the ECwth you, right?

A Yes.

Q In Septenber of 2015, did you know how much noney,
addi ti onal noney coul d be raised under the private pl acenent
menor andun®

A | did not, because it was very confusing exactly
how much noney cane into the project. Robert Radovan and
Bill had represented they put $2 mllion in, although one of
the things we were asking himfor is, howdid you put that
money in? G ve us sone details of that.

And we kept getting different cap tables fromhim
that he would present to the executive commttee. So we
just -- it was just conpletely disorganized. W had no idea.

Q kay. Did M. Radovan ever tell you that in early
Cctober, | ate Septenber, that Les Busick had i nvested anot her
mllion and a half dollars into the project?

A | actually heard that fromLes Busick. | did not
hear it from Robert Radovan.

Q So Radovan never told you about that?
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A No.

Q Did M. Radovan ever tell you that he was going to
sell Stuart Yount one of the CR shares?

A He had nmentioned that there was soneone el se
potentially comng in, but there was sone kind of an I RA
thing that was holding it up. But I didn't know He
mght -- if he nmentioned Stuart's nane, | didn't know Stuart,
so | don't renenber.

Q Did it later come to your attention that
M. Radovan purportedly clained that he had sold a CR share
to M. Yount?

A | | earned about that in January. It was kind of

Q Let's backup. D d you understand that, | think
your testinony was that CR had sone shares under the LLC
correct?

A Yes. They supposedly had put in $2 mllion for
preferred shares, yes.

Q And when you found out in January, what did you
find out what M. Radovan had done with M. Yount?

A Vell, | nean, | had learned that he had
oversubscri bed the PPM He took noney from Les Busick and
of fered hi m additional perks and benefits w thout disclosing

that to the EC or the IMC. He also had taken the noney from
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Stuart Yount.

At that point, you know, everyone started talking,
what's going on here? So | had a conversation with Stuart.
He said, | thought I was buying into this, but, you know, now
they're trying to say I'mgoing to buy their shares and |
was -- we were very alarnmed to hear that, because sonething
that was very inmportant to us fromthe beginning was that the
fol ks running the project actually had skin in the gane. And
now when the ship is kind of getting very rocky, putting up
on the rocks, the first thing they do is they payout all of
t heir devel oper fees and then they sell -- supposedly sel
one of their shares to get noney out of the project, kind of
| eavi ng us hangi ng out to dry.

Q When you say they sold their devel oper fees, what
do you nean?

A When Les Busick put his noney in, the 1.5 mllion,
one of the things that Les denanded, he told ne, is that they
were not to be paid --

MR. LITTLE  Your Honor, |'mgoing to object.

It's hearsay.

THE COURT: Sustained. Rephrase the question,

M. Canpbell.
BY MR CAMPBELL:

Q What was your understanding of M. Busick's --
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what was your understandi ng of what the devel oper was
entitled, as far as devel opnent fees?

A They were to be paid $60,000 a nmonth up to, |
think, $1.5 mllion, $2 mllion, sonething |ike that.

Q Did it come to your attention that at sone point
in the fall of 2015, they paid thensel ves a | arge chunk of
t hose devel opnent fees?

A Yeah. At the nonment the project started really
hurti ng and needed noney, they wote a |large check to
t hemsel ves.

MR LITTLE | object, your Honor, |ack of
f oundat i on.
BY MR CAMPBELL:

Q How did you -- did you see that sonewhere in the
books or how did that cone to your attention?

A | specifically asked Robert. He said, yes, we
pai d oursel ves.

THE COURT: Overrul ed.
BY MR CAMPBELL:

Q So let's nove to maybe the latter part of
Decenber -- strike that. Going back to July, the discussion
you had with M. Radovan or with M. Criswell centered around
a refinance of the nmezz, right?

A. That's correct.
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Q At sonme point, did the refinance talk nore about a
refinance of the entire project, not just the nezzani ne
fi nance?

A Yeah, it was after that. | think the attenpts to
refinance the nmezzani ne wasn't comng to fruition. So they
were | ooking at other options to refinance the project. And
at sone point, | think in October, they started tal ki ng about
an outfit called Msaic.

Q Was this conveyed to you sonetinme in one of these
Oct ober neetings?

A | was -- the neeting that | had tal ked about
before where we called Robert in, that was around the tine
this Mbsaic thing was comng to the table. The reason I
remenber it is | was out of the country and Robert called ne
and | was in Europe.

Q What was your understandi ng of the nature of the
Mosai c loan in that Cctober tinme frane?

A My understanding was that it was someone that
potentially could refinance the entire project, maybe provide
addi ti onal noni es based upon whatever the appraisal was of
the project. And Robert was basically trying to negoti ate
sone terns to see if we could get sonmething that woul d be
attractive for the project.

Q And did he give you a termsheet or give you an
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outline of what the terns were going to be?

A He said that they had provided a term sheet and

that it was nonbinding. And at sonme point, | think he sent
it tous in-- he sent it to us in a packet with a bunch of
stuff. | never actually sawit when | cane over in Cctober.

But, yeah, it was very difficult to get information about the
conversations or what's happening with Mbsaic. So we kind of
took it as we didn't know really what the terns were.

Q And were there follow up conversations in Novenber
about the Msaic | oan?

A You know, the Mdsaic was there, but there was so
much el se going on at that point with all this change order
busi ness and the Msaic thing was kind of pushed off to the
side. And they were scranbling to get information to the
menbership, specifically the EC, because we were denmandi ng
fi nanci al s and change order reports and then we were in the
hol i days as wel | .

Q Did M. Radovan ever tell you or the EC that
wi t hout the Msaic | oan, the project was not going to nove
f orwar d?

A Well, we learned that, you know, 1'd say in QL of
2016 that if we didn't get a refinance or nore noney, the
proj ect was dooned.

Q Let's talk a little nore about the Mdsaic | oan.
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Were there conversations in the EC in that Novenber neeting
about either go, no go with the Msaic | oan?

A We told Robert we thought it was in the best
interests of the project to try to see what kind of ternms we
coul d get out of Mdsaic. And at that point, Troy G|l espie
had stepped off of the EC, he was so disgusted with Robert
and Bill managing it. So Paul Jam eson was added on to the
boar d.

Paul was kind of a whiz when it cones to anal yzing
financial matters. W were very interested to see what terns
we could get and howit would affect the overall, you know,
performance of the project. W didn't want to go fromthe
frying pan into the fire, but we needed to figure out this
probl em because Robert and Bill couldn't do it on their own.

Q So did you get sone kind of followup on that from
M. Radovan and M. Criswell that outlined those?

A I n Novenber, Decenber and January, we really could
not get any information about it. It was |ike they kind of
pushed Mbsaic to the side. W kept asking about it.

Q kay. And did there cone a tinme when you nmet with
Mbsai c?

A Yes. The entire EC, other than Robert and Bill
met with Mbsaic | think in the beginning of February in

Sacr anent o.
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Q How di d that neeting conme about?

A That neeting cane about, | was contacted by
Mosai ¢, and Mosaic called ne up and said, hey, we haven't
heard from Robert or Bill.

MR. LITTLE  Your Honor, |'mgoing to object.
It's hearsay.
THE COURT: Sustained. Rephrase the question.

BY MR CAMPBELL:

Q Did Mosaic ask you for the neeting?

A Mosai ¢ asked for the neeting wwth the EC, yes.

Q You didn't reach out to try to set up the neeting?
A No.

Q And then you were in the neeting with Msaic?

A I was in the neeting with Mdsaic, along w th Phi

and Les Busick and Paul Jam eson.
Q So both the Busicks were there?
A The entire executive comittee was there.
Q Wth the exception of Robert and Bill?
A Yes.
Q Let's took to an exhibit here. [It's Exhibit

Nunber 124, M. Chaney.

A Ckay.
Q If you look at the first string in the e-nail
which is fromSterling Johnson. 1It's the next to |ast page
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in the e-mail string.

A. Yes.

Q kay. This was a letter from Msaic to

M. Criswll and Radovan?

A Yes.

Q Did you get a copy of that letter at sonme point?

A I did. ['ve seen this or sonething to that effect
before. | think it was forwarded to ne.

Q If you | ook to the next page?

A Yeah. | see | was on the string |ater.

t hat

l'i ke
Hill

all?

Q And then in the mddle of the page, it appears

Les Busick sent an e-mail to the other nenbers?

A | see one fromPaul. What is the subject |ine?

Q Ckay. Wwell, it says all.

A Ckay.

Q So you're referring to the previous page, it |ooks
Paul Jam eson sent an e-mail and then it was to Heat her
and a bunch of people on the list?

A Yes.

Q And then the body of that e-mail is starting with

Yes.
So it was M. Jani eson who sent the e-mail ?

A. Yes.
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Q M. Jani eson was at the Msaic neeting?

A Yes, he was.

Q And do you see the representations in the bullet
points as to what transpired in the neeting?

A | do.

Q And woul d you agree with what M. Jam eson says as

to what transpired and what he put

in that docunent?

Can | read this?
Q Sur e.

A I would agree with that.
Q You were at the neeting?
A | was at the neeting.

Q So when M. Johnson wote the letter to
M. Radovan, he also refers to a bit of a ness right now,
right?

A Yeah. Yes.

Q

And the second bull et point that

Mosai ¢ expressed

some concerns about the cost overruns,

del ay and | ack of CR

transparency?
A Yes.

Q Did you or either M. Busick or M. Jam eson go

into the neeting to sonehow t or pedo the Mosai c | oan?

A Absol utely not. W wanted this project to

succeed. So we were |ooking for any way -- | nean, our big
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concern with Msaic was nothing was novi ng forward and t hat
we had -- we were conmitted to a mllion dollar break-up fee
with them which, you know, it was concerning. So when
Mosai ¢ contacted nme and they said, do you know you're on the
hook for a mllion dollars?
MR. LITTLE  bjection, your Honor, hearsay.
THE COURT: Sust ai ned.
BY MR CAMPBELL:
Q What was your understandi ng of the break-up fee?
A That if we didn't nove forward with the project,

it would be a certain percentage of the maxi rum | oan anount.

Q And how nmuch was that break-up fee?
A | renmenber doing the math and it was a mllion
dol | ars.

Q And at the bottom of those bullet points, it says,
the ripped up termsheet waives the 1 million fee from Mosaic

it says it is currently owed?

A Yes.
Q Is that accurate that transpired in that neeting?
A Yes.

THE COURT: M. Canpbell, we're going to have to
break now. Sir, you can step down. Watch your step going
down. We'll pick up tonorrow norning at 9:00 with the Skype.

MR CAMPBELL: Yes.
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sure that

THE COURT: Just work with the IT people and nake

it's working.

Court's in recess.

--000- -
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STATE OF NEVADA )
) Ss.
County of Washoe )

|, STEPHANI E KOETTING a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That | was present in Departnment No. 7 of the
above-entitled Court on Septenber 6, 2017, at the hour of
1:30 p.m, and took verbati mstenotype notes of the
proceedi ngs had upon the trial in the matter of GEORCGE S.
YOUNT, et al., Plaintiffs, vs. CRI SWELL RADOVAN, et al.,

Def endants, Case No. CV16-00767, and thereafter, by neans of
conput er-ai ded transcription, transcribed theminto
typewiting as herein appears;

That the foregoing transcript, consisting of pages 1
t hrough 845, both inclusive, contains a full, true and
conpl ete transcript of ny said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and pl ace.

DATED. At Reno, Nevada, this 10th day of OCctober 2017.

S/'s Stephani e Koetting
STEPHANI E KOETTI NG CCR #207
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Screen.

W t ness.

RENO, NEVADA, Septenber 7, 2017, 9:00 a. m

--000- -

MR. CAMPBELL: | have M. Tratner on the video

THE COURT: Al right. M. Tratner
MR CAMPBELL: Good nor ni ng.

THE COURT: Just a mnute, we have to swear in the

(One witness sworn at this tine.)

KENNETH TRATNER

called as a witness and being duly sworn did testify as

foll ows:

DI RECT EXAM NATI ON

BY MR CAMPBELL:

namne.

O >» O > O

Mor ni ng, M. Tratner

Good nor ni ng.

Can you hear ne okay?

| can.

You're M. Yount's accountant, correct?

THE COURT: Can we get his nane and spell the |ast

BY MR CAMPBELL:

Q

Coul d you state your nane for the record and spel
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your | ast nane?
A Kenneth Tratner, T-r-a-t-n-e-r.
THE COURT: Thank you.

BY MR CAMPBELL:

Q You're M. Yount's accountant?

A That's correct.

Q And how | ong have you been his accountant?

A For over 25 years.

Q In July or August of 2015, did M. Yount contact

you about an investnment he was contenpl ating?

A Yes, he did.

Q And what investnent did he say he was | ooking at?

A A project that related to the Cal Neva Hotel.

Q And did he ask you to do sone investigation on
that project?

A Yes.

Q What did he ask you to do?

A He forwarded sonme of the offering docunentation
and asked that | take a look at it for overal
r easonabl eness.

Q When you say overall reasonabl eness, what were you
under standi ng that to be?

A Looking at the financial reports that were in the

docunentation for the investnent opportunity and whether the
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nunbers nmade sense.

Q And the nunbers, are you tal king about budget
nunbers or revenue nunbers?

A It was a conbination of the project costs and
profit and | oss forecast for a period of tine.

Q And was specifically M. Yount asking for sone
conclusion as to sone aspect of the project?

A It was an overall sort of a, do the nunbers make
sense froman investnent opportunity perspective.

Q I nvest nent opportunity, neaning return on
i nvest nent ?

A Yes.

Q Were you provided with -- strike that. At sone
point, did you have either a tel ephone conversation or an
e-mai | exchange wwth a M. Robert Radovan?

A | believe | spoke to him

Q And did M. Radovan or one of his enpl oyees or
associ ates send you certain docunents?

A They did. They sent sone updated financial
proj ections on the project.

Q And when you say, updated financial projections
what did that entail?

A It was basically a profit and loss for a ten-year

time horizon.
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Q When you say profit and | oss, that neans the
revenue streamversus the expenses and what profit mght be
shown at the end of that ten-year period?

A That's correct. That's correct.

Q Were you ever asked to specifically | ook at budget
issues as related to cost overruns, timng of construction
t hose tinme of issues?

A No.

Q Do you renenber any e-mail exchanges with
M . Radovan?

A There was -- well, I"'mnot sure if it was direct
with M. Radovan. Actually, | think he sent me an e-nai
acknow edgi ng that he was going to send sone additional
financial information to us.

Q Did you ever have a tel ephone call with
M. Radovan?

A | believe I did, yes.

Q And do you renenber what was di scussed in that
call?

A Not all the details, but we were asking about the
status of the project froma forecasting perspective.

Q And what do you nean by forecasting perspective?

A The nunbers in the original docunentation that we

reviewed were from2014. So we inquired about whether there
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was current information avail abl e.

Q Again, related to the pro formas on the revenue
and i ncone?

A That's correct.

Q Did M. Radovan nention to you anything about the
current status of the project and the anount of change orders
on the project?

A No, he did not.

Q Did M. Radovan nention anything to you about
potential delays in the opening date of the project?

A No, he did not.

Q If M. Radovan had nentioned those issues to you,

what woul d you have done?

A I woul d have discussed themw th Stuart Yount.
Q Do you renenber any such di scussion?
A No.

MR. CAWPBELL: That's all | have, your Honor.

Thank you, M. Tratner.
THE COURT: M. Little.
MR. LITTLE  Thank you, your Honor.
CROSS EXAM NATI ON
BY MR LITTLE
Q Good nor ni ng.

A Good nor ni ng.
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Q My nanme is Marty Little and | represent the
Criswell Radovan entities in this lawsuit. Just a couple of
gui ck questions for you. | assume you don't have any of the
exhibits in front of you?

A | have some information.

Q Do you have the information -- do you have your
file, in other words, the communications that went back and
forth between you and M. Yount or you and the Criswell
Radovan side with respect to this investnent?

A | have some of them

Q kay. So I'll represent to you that tria

Exhibit 19 is a July 26th, 2015 e-mail to you from M. Yount.

Do you have that e-mail accessi bl e?

A July 26t h?

Q Yes, sir.

A Let ne take a look. | don't believe | have that
one in front of ne.

Q "Il represent to you that M. Yount indicated he
provi ded you sone information about the project, said his
i nvestnment would be $1 million of a 60 plus mllion dollar
project for which he would have a three and a half percent
ownership. |Is that ringing sone bells?

A Yes.

Q And then he also indicates that he's attaching the
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of fering for your review, which you talk about the those are
the private placenent docunents that you reviewed on his
behal f, right?

A That's correct.

Q And he also indicates in this e-mail that he's
attaching notes that he's taken fromconversations. Sir, we
know fromtestinony in this case that those notes are trial
Exhibit 21 and those are notes that he took as a result of
conversations he had with M. Radovan and others. Do you
recall receiving those notes?

A Yes. | have those in front of ne.

Q And, sir, those notes provided updated
information. In other words, it fast forwarded from where
the pro formas and budgets were back in the 2014 docunents
and tal ked about cost overruns and financial -- or financing
needs that they were seeking, correct?

A There was coment regardi ng sone refinancing.

Q In other words, in the notes, he tells you that

the project is slightly over $60 mllion, right?

A I"'mnot sure if it says that, no.
Q It's at the top of his notes
A kay. Yes. Project cost sonmething slightly over
$60 million.
Q So you have that docunent?
854
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A Yes.

Q And you consi dered the additional information that
he was presenting to you in your analysis, correct?

A My anal ysis was conprised primarily of |ooking at
the pro forma docunentation that was in the offering.

Q OCkay. But you had that information avail able for
you to review and ask questions, correct?

A Yes.

Q Now, sir, another docunent that was produced in
this case is an August 10th e-mail froma gentl eman naned
Pete Dordick at Criswell Radovan to yourself and M. Yount
and he's basically indicating that Robert had asked himto
forward sonme pro forma docunents to you. And | think that's
what you tal ked about you received, right?

A That's correct.

Q At the bottomof the e-mail, he says, please |et
nme know i f you have any questions. Sir, you would agree with
me at no point intime did you go back to M. Dordi ck,
Robert Radovan or anyone at Criswell Radovan to ask for nore
i nformation, correct?

A | don't believe we did, no.

MR. LITTLE That's all | have.
THE COURT: Thank you, M. Little. M. WIf.

MR. WOLF: Yes, thank you, your Honor.
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CROSS EXAM NATI ON
BY VR WOLF
Q M. Tratner, my nane is Andy Wl f. | represent
David Marriner and Marriner LLCin this action, a couple of
gui ck questions. Going to the sane e-mail, July 25th, 2016,
do you recall receiving a copy of a Cal Neva Lodge progress
report dated July 2015 in conjunction with your due

dili gence?

A | amnot sure. It doesn't sound famliar, but I'm
not positive. |'d have to | ook through what we have.
Q If there's an e-mail fromM. Yount to you listing

various attachments, is it fair for all of us to conclude
t hat you received those attachnents?
A Yes.
Q In the course of your due diligence, did
M. Radovan and his staff answer all of your questions?
A Yes.
Q Was there any information not provided that you

had requested from M. Radovan or any of his staff?

A No.
MR WOLF: That's all | have. Thank you,
M. Tratner.

THE COURT: Thank you. M. Canpbell.

MR CAMPBELL: No redirect.
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THE COURT: Thank you, M. Tratner
MR. LITTLE Thank you, sir.
THE WTNESS: Ckay. Thank you
THE COURT: Can we bring in M. Chaney?
M. Chaney, you renain under oath. M. Canpbell, your
W t ness.
BY MR CAMPBELL:
Q M. Chaney, when we left off last night, we were
tal ki ng about the Mdsaic loan. | wanted to followup with a

coupl e nore questions on that. Can you | ook at Exhibit

Nunmber 1227

A Certainly. Okay. | have the exhibit in front of
ne.

Q It's an e-mail fromM. Jameson to M. Yount. In
the e-mail, M. Jam eson says, yes, it's approved. They may

not be pleased about it, but they authorized such
di scussions. Wat nakes it inperative is what we have heard
from Mosai ¢ about their opinion of CR  This neeting is
critical for our benefit, and, frankly, for CR s benefit as
wel | as they want us to consider such an expensive | oan.

A coupl e statenents | want to ask you about as to
your know edge. It says, what we have heard from Msaic
about their opinion of CR Had you heard somet hing from

Mbsai ¢ about their opinions of CR?
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A Vell, when we nmet with Mdsaic in Sacramento we,
EC, Mosaic was, first of all, upset that they hadn't heard
from Robert Radovan in three nonths. And then they heard the
proj ect was over budget and delayed. So they were concerned
that the devel oper really knew what they were doing and they
had bi g concerns.
Q And when it says the opinion of CR do you know
what M. Jameson is referring to?
A Opi ni on?
MR LITTLE: Objection, your Honor, foundation
THE COURT:  Sust ai ned.

BY MR CAMPBELL:

Q Did Mosai c express to you sone opi nion of CR?
A Sone opinion --
MR LITTLE: [I'mgoing to object. [It's inproper
opi ni on evidence. |It's hearsay.

THE COURT: Overrul ed.
THE W TNESS: So opinion, you mean an opi nion that
CR --
BY MR CAMPBELL:
Q That M. Jam eson's e-mail says, what makes it
i nperative is what we have heard from Mosai ¢ about their
opi nion of CR Had you heard anything from Mosai c?

A Yes. | did hear sonething from Mdsai ¢ about their
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opi ni on of CR

Q Was it good or bad?

A It was not good.

Q And then later on, it says -- M. Jam eson says
this neeting is critical for our benefit, and, frankly, for
CR s benefit as well if they want us to consider such an
expensive loan. Do you know what M. Jam eson is talking
about an expensive |loan as related to Mosaic?

MR. LITTLE  Sane objection, foundation

THE COURT: Wy don't you ask himif he knows
about the Msaic | oan.
BY MR CAMPBELL:

Q What did you know about the Msaic | oan, as far as
it's expensiveness.

A Vell, it was an extrenely high interest rate with
extrenely high fees, and, frankly, it didn't appear to be
enough noney to even finish the project.

Q Your understandi ng of the -- what was your
under st andi ng of the anpunt that they were going to | oan?

A I thought it was 19 mllion, if ny menory serves

me correct.

Q Was it sonmehow conditi oned?
A It was conditioned upon an appraisal of the
property.
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Q So after this time frame, the Mysaic neeting and
then the e-nmails we | ooked at yesterday about Msaic sending
the e-mail to M. Radovan, did CR, M. Radovan or any of the
investors circle back around and talk to Mdsaic?

A No. The only tine | talked to Mdsaic was in that
nmeeting. | didn't talk to themafter that.

Q Dd M. Criswell or M. Radovan update the
i nvestor group about any follow up conversations with Msaic?

A No. | think they kind of let it die and | ooked at
ot her options, mainly because they wanted to stay in control
of the project. And | think the only way Mbsaic woul d do the
loan is if they had sonmeone that was managing it that knew
what they were doing.

Q Did Misaic ultimately cease, you know, term nate
all further discussions?

A As far as | know, because | didn't hear really
about it after that.

Q Did you receive a letter through the course of
your dealings with M. Radovan that was sent from Msaic to
M. Radovan about term nating the | oan going forward?

A Yes.

MR CAMPBELL: Your Honor, | have a new exhibit.
| believe it's an inpeachnment exhibit. It goes directly to

the heart of the evidence that we've heard today from

860

004148

004148

004148



6vT¥00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

M. Radovan as to the -- as to what happened with the Msaic
| oan. M. Chaney provided it to nme. | did not get it in
di scovery. It was not provided in the CR discovery. But |
think it goes to the heart of the matter and it shoul d be
adm tted as an i npeachnent wi tness.

THE COURT: Show it to counsel. You can provide
it to the clerk.

THE CLERK: Exhibit 77 marked for identification.

THE COURT: M. Little.

MR LITTLE M response is the door is going to
swi ng both ways on that. The rules of evidence are clear
that you can bring in inpeachnent evidence if it's truly to
i npeach a witness. | guess |I'd ask your Honor, you can
separate the wheat fromthe chaff, we know that. |'m not
going to object to this, but by the sane token when | have
i npeachnent evidence, |I'll going to be relying on the sane
argunent .

THE COURT: M. WIf, anything to add?

MR WOLF: | have no further comment on it.

THE COURT: All right. Thank you. 77 is
adm tted.

MR CAWMPBELL: May | approach, your Honor?

THE COURT: You may.

BY MR CAMPBELL:
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Q M. Chaney, |'ve handed you what has now been
mar ked as Exhibit Nunber 77. 1s this the letter that you
said you just answered to my previous questions about the
Mbsaic letter to M. Radovan?

A That's correct.

Q Okay. As a nenber of the executive conmttee,
were you involved with the refinancing or new financing for
the project inthis let's call it Decenber through March of
2016 tine frame?

A Vell, | think everyone on the executive conmttee
wi shed they were nore invol ved, because everythi ng was kept
very close to the vest of Radovan and Criswell.

MR LITTLE: Your Honor, | would object and just
ask that he tal k about hinself and not what other executive
comm ttee nmenbers may or nmay not be thinking.

THE COURT: Fair enough. Just narrow t he
guestion, M. Canpbell.

BY MR CAMPBELL:
Q You did have sone know edge of what was goi ng on

as far as new noney comng into the project?

A Yes.

Q And you personal | y?

A Yes.

Q Personal ly, did you ever see M. Yount try to
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sabot age the Msaic | oan?

A Absol utely not.

Q Did you ever see M. Yount ever try to sabotage
any ot her |l enders comng into the project?

A Way woul d he do that?

Q So the answer is no?

A No.

Q Let's backup to the Decenber 2015 tine frane after
t he Decenber 12th party. | think yesterday you said there
was sone concern?

A Uh- huh.

Q Anmong the other investors that you were privy to
and heard certain conversations, is that correct?

A Yes.

Q There are a lot of e-mails in the record back and
forth, I"'mnot going to go through themw th you, but do you
remenber e-mails going back and forth anmong the vari ous

i nvestors tal king about different options?

A Yes.

Q And what were those options to your understandi ng?
A Options for the project going forward?

Q Yes.

A Yeah. The options were for us to sell the project

isS one option, try to recoup our nonies the investors have
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put in. Two is to find another devel oper to cone in and take
the place of Criswell Radovan so that the project could be
brought to fruition and we coul d rai se noney.

Q And sone of the e-mails that you may see on cross
exam nation tal k about strategies of divide and conquer, or
good cop, bad cop. Do you renenber any of those di scussions?

A | do.

Q What was that about?

A Well, Robert and Bill were very defensive about
their performance and they obviously wouldn't do what's best
for the project. So we were trying to figure out a way to
get themto do what's best for the project versus what's best
for their own pocketbook

Q Did they view you as adversaries to thenf

MR LITTLE: Qbjection, calls for specul ation
THE COURT: Sust ai ned.
BY MR CAMPBELL:

Q Did they ever tell you that they were your
adversari es?

A They never specifically told ne that they were an
adversary, but | would say they could definitely feel the
heat from ne hol di ng t hem accountabl e for what they needed to
do for the project.

Q In the course of those conversations, did the I MC
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group or yourself ever ask M. Radovan and M. Criswell to
di sgorge their equity in the project?

A Their equity? Well, they had two pieces of
equity. They supposedly had invested $2 nmillion, which
guestioned, and | never got detail of, into the preferred

$20 million preferred equity piece. Then there was a

20 percent conmon piece that was to participate in any equity

in the project when it was sold down the |line after everyone
el se was paid out.

And one of the options was if they would step
aside and all ow a credi bl e manager and devel oper to cone in,
we wanted themto give that up and give it to soneone el se,
because they were unable to perform

Q The 20 percent is a back end?

A That's correct.

Q And just to make clear, was that in the operating
agr eenent ?

A That was in the operating agreenent, yes.

Q So that 20 percent was only paid after the

other -- after the other equity investors were paid?
A That's correct.
Q Let's go to Exhibit 137
A Ckay.
Q And can you explain to the Court the purpose of
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this letter that you sent to M. Radovan and M. Criswell?

A Sure. Well, in Novenber, | had sent them a breach
| etter and everything el se we had tal ked about today about
what was goi ng on in Novenber and Decenber. And then |I had
sent thema notice to inspect the books and records per the
operati ng agreenent on Decenber 30t h.

And we hired an outside forensic accounting firm
to take a | ook at the books, because we couldn't get
financial information, we couldn't substantiate where the
noney had gone, what noney they had taken out inproperly.

So we engaged that firmper that notice on the
30th and this was a letter and kind of followup of the
sequence of those letters. Basically, telling the findings
of that forensic accounting firmand then all of the
conti nued breaches that were continuing by them as nanager of
the LLC

Q Let's backup a little bit. You said sonetinme in
Decenber, you sent thema |etter asking for what?

A For the books and records per -- inspection of the
books and records.

Q Was that allowed to your group under the operating
agr eenment ?

A Yes, it is.

Q Had you been provi ded access to those books and
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records before?
A No. We were not getting any financial infornmation
of substance fromthem So we felt there was some i nproper

t hings going on. W needed to | ook at the books and records.

Q This exhibit references an attachnent, is that
correct?
A That's correct.

MR. CAMPBELL: Your Honor, | have anot her new
exhibit. Again, this is a docunent that was produced by
M. Yount. It was not attached to this exhibit. | think for
a full record, if M. Chaney can authenticate that this was
the exhibit that was attached to this.

THE COURT: Just provide it to M. Little and

M. Wl f.

MR. CAMPBELL: For the record, for foundation
your Honor, M. Criswell -- M. Radovan, | believe, testified
as to a particular audit that exonerated him | wanted to

foll ow up, because | believe this is cogent to rebut or
i npeach that testinony.

THE COURT: Al right. M. Little.

MR LITTLE  Your Honor, first of all, it's
hearsay. W' ve had no opportunity to depose Darcy Casey.
More inportantly, this letter is March 9th. It's two days

before the breach letter that we're tal king about in
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March 11th where they're asking Criswell Radovan to produce
records.

MR. CAWMPBELL: Well, your Honor, this docunent, if
you | ook at the Bates nunber, the docunent, the exhibit that
was actually put into the binder of the defendants
specifically refers to, please find attached to this letter a
report of findings fromDarcy Casey nmanager of the Casey
Nel son.

If you look at the Bates on this letter and in
this follow on report, they follow right on behind. So this
obvi ously was produced as one docunent to the defendants.
don't know why they didn't attach it when it would have been
a conplete record. But | think it's inmportant now to have a
conplete record and | think M. Chaney can authenticate it as
t he docunent that was attached to this e-mail

MR. LITTLE CQutside of authentication, your
Honor, it's hearsay. And nore inportantly, it's not
relevant. This is not a m snmanagenent case. This is a case
about what M. Yount knew or didn't know when he invest ed.

THE COURT: Al right. [I'Il admt it.

MR. WOLF: | have an objection or at |least a
request that the Court limt. There's been no disclosure of
expert witnesses. This is potentially an expert w tness

report that is now being brought into the matter through M.
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Chaney as a witness and it should not be considered as an
opinion as to anything stated init. It mght be adm ssible
for its affect on parties to these transactions, but not for
t he substance of what's in the report.

THE COURT: Under st ood.

MR LITTLE  Again, it precedes the breach letter
that M. Chaney says he sent on March 11th sayi ng presumably
because of this letter that they needed nore information

THE COURT: Al right.

MR CAMPBELL: Cbviously, it preceded it. If it
was attached to it, it had to precede it in tine. It
woul dn't have existed. Your Honor, | just want to use it for
i npeachnent pur poses, because there was direct testinony from
M. Radovan about an audit that sonehow exoner at ed.

THE COURT: Al right. M. Cderk, next in order

THE CLERK: Exhibit nunber 78 marked for
i dentification.

THE COURT: That will be admtted.

THE CLERK: Thank you.

BY MR CAMPBELL:

Q M. Chaney, you've seen Exhibit Nunber 78 now. Is
that in fact the report of findings fromDarcy Casey that you
attached to the letter to M. Radovan?

A. It is.
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Q And in your letter to M. Radovan, Exhibit Number
137, you say at the bottomof the first full paragraph, it
says, the results of this investigation deternm ne that the
accounting records were not reconciled to supporting
docunentation on a routine basis and accounting requests by
Casey Nel son were not supplied. |Is that correct?

A That's correct.

MR, LITTLE  Continui ng objection on hearsay and
t he sanme objections | raised.

MR. WOLF: Likewi se with respect to the use of an
expert opinion by asking himif it's correct and adopting the
opinions stated in this. | think that's inproper

MR CAMPBELL: | didn't ask himif that's correct.
| asked himif that's where he got the | anguage.

THE COURT: Al right. The objection is
over rul ed.

BY MR CAMPBELL:

Q And, M. Chaney, if you go to the second page of
exhibit, this letter, Exhibit 137, do you see the bull et
poi nts and check points in the second and third page?

A | do.

Q And what were you attenpting to convey here?

A | was conveying that, one, the books and records

were not kept accurately and not reconciled. And that we had
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not received information fromthemto even do a full -- to
really even see the full picture.
Q Was this the same issue that you testified to

yesterday in the October 2015 tine frane?

A Yes.

Q So this problemwas, at least in your mnd, was
started in Cctober and still hadn't been resol ved by March?

A It really started back in April. In February, in

the first nmeetings, executive conmttee neetings in 2015,
April of -- and February of 2015 when we weren't getting
financial information.

Q You weren't in court, but M. Radovan has
testified that there were allegations of inpropriety from
sone of the investors. D d you hear about those allegations
of inpropriety?
| mpropriety?

Fi nanci al ?
By t he managers?
Yes.

Yes. Absol utely.

O >» O > O

And M. Radovan testified that there was some ki nd
of an audit that was done and cl eared them of any
i mpropriety. Do you know of any such audit?

A The only audit | knowis the one that we conducted
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with a third party that found that the records were in a
nMess.

Q You never seen an additional audit performed by
Criswel |l Radovan that sonehow | ooked through all the books
and records and nmade sone concl usi ons?

A No.

Q I"d like you to flip back now to Exhi bit Number
64.

A 64. Ckay.

Q Flip to what would be the very | ast page of the

docunent and it's entitled, resolution of nenbers of Cal Neva

Lodge LLC?
A Ckay.
Q In this docunent, it says that a special neeting

of the nenbers held on January 27th, 2016, the undersigned
nmenbers hol ding at | east 67 percent of the percentage
i nterest approve the following resolution and it goes to the
resolution. Was there any special neeting of the nenbers of
the Cal Neva Lodge on January 27th, 2016 to approve sonme type
of a resolution?

A There was a -- | believe on January 27th, an
update neeting at the Hyatt, which was a very heated neeting.
Peopl e were very upset and there was no resolution and |'ve

never seen this before.
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Q Was there a discussion at the neeting regarding
some kind of a resolution approving a sale of a CR share to
M. Yount?

A Absol utely not.

Q D d you understand the operating agreenent

requi renent about nenbers transferring their shares?

A Yes.
Q What was your understandi ng of that agreenent?
A Wl l, you' d have to have the other nenbers'

approval to transfer your shares or sell your shares to

soneone el se.

Q Were the other nenbers ever asked to render
such -- or make such an approval ?
A No. Not that | -- the executive commttee -- it

was never presented to the executive commttee and to ny
know edge never presented to any body el se.

Q Wul d the | MC have voted to approve such a
resolution to transfer the CR share to M. Yount?

A Absol utely not. | mean, it was inportant to us
t hat the person managi ng our noney had skin in the gane.

Q But woul d the other nenbers have approved such a
resol uti on?

A Absol utely not.

MR LITTLE  Objection, your Honor, foundation

873

004161

004161

004161



91100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

THE COURT: That is specul ation.
MR. CAVPBELL: M. Radovan gave an opinion, |
bel i eve, that the other nenbers woul d have approved it.
THE COURT: The objection is sustained.
MR. CAVPBELL: Ckay.
BY MR CAMPBELL:
Q Could you flip to Exhibit Nunmber 51, M. Chaney.
A Ckay.
THE COURT: 517?
BY MR CAMPBELL:

Q 51, your Honor. Thank you. M. Chaney, this is
an e-mail fromM. Criswell to M. Yount. You're not onit,
but I wanted to ask you about sone | anguage in there. It
says in the last full paragraph, second, if we are unable to
find a buyer for your share before we are rei nbursed for the
noney we have | oaned to the project, alnost $1 million, which
shoul d be reinbursed fromthe avail able funds for the new
project capitalization. Had the Criswell Radovan group ever
told you that they had | oaned the project $1 mllion?

A No. That woul d be a huge surprise

Q Was there anything in the offering agreenent that
woul d have required sone kind of disclosure of that?

A I think disclosure and approval

Q Let's go to Exhibit Nunmber 134.
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A Ckay.

Q This is an e-mail from M. Jam eson to himand
t hen some of the other nenbers of the executive conmttee, it
| ooks Iike M. Criswell and M. Radovan. Do you see this?

A | do.

Q And this pertains to sone kind of a financing.
What was your understanding of both this letter and in the
attach second page of the confidential not for distribution?

A I"'msorry. Can you ask the question again?

Q Just generally, what was your understanding as to
what this was about?

A This was about -- this was, you know, the end of
February of 2016 and we were trying to figure out howto
either sell the project or refinance it or do whatever to
save our noney.

Q So what is the GBC buyout that is referenced in
her e?

A GBCl was a party that came forward through Robert
Radovan that cl ainmed they wanted to pay a |arge sumfor the
pr oj ect.

Q And then on the second page of this docunent, it
says (BCl, Today Criswell Radovan signed a PSA for
100 percent of the project that requires a $5 mllion paynent

no later than next Thursday. And it goes on to tal k about

875

004163

004163

004163



79100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

some of the details of that. Wat was your understandi ng as
to what Criswell Radovan had signed as far as a GBCl buyout?

A My understanding was, | wasn't sure if they
actually signed it or not, but we were signing a purchase
sal e agreenment with GBCl to buy the project, and it was only
binding if they actually put $5 mllion down, which never
happened.

Q What happened with that project? |Is that the
answer ?

A The noney never showed up.

Q Did the | MC sonehow try to sabotage this buyout?

A Not at all. It would have been a good deal if it
woul d have happened.

Q Were there other financing options after this GBCl
t hat were di scussed anongst the group?

A Yes.

Q Do you renenber any of those?

A One was Col onbi a Pacific, which is another |ender
out of the Pacific Northwest. | renenber they were given, |
t hi nk, $150,000 to try to get a deal done, and then they
ended up backi ng out of the deal.

Q What happened? Wy did they back out of that
deal, if you know?

A I think they backed out because they didn't have
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confidence in Criswell Radovan to do the project and | think
t hey backed out because the financials were just such a
disarray that | don't think they could get their hands around
it.

Q And were there any other deals, so to speak,
brought to the table after this one?

A | recall another one with a firmcalled Langham
who were going to buy out the project as well. And then at
some point we hired a broker to market the project and so
there were a series of others that had | ooked at the project.
So there were probably ten people.

But in all cases, Criswell Radovan wanted to stay
involved and it really scared away anybody who wanted to buy
it or finance it.

Q What happened with the Langham deal ?

A | think it fell apart because of |ack of
confidence that the deal was going to get done and that there
wasn't skeletons in the closet with the project.

Q M. Radovan in his testinony al so upon questi oni ng
fromhis attorneys asked if he thought you had sonme kind of
grudge or prejudice against him Do you?

A Vll, I"mnot happy with himat themat all
We've lost $6 nmillion because of them They represented that

they were experts in hospitality and building hotels. Turned
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out nost of their representations were false. | think they
commtted fraud. | lost ny noney, not only on this deal, but
also in the winery. It was a conplete disaster.

Q Let's tal k about the w nery, because M. Radovan
gave his version of what happened in his direct testinony.
Can you tell the Court what happened from your perspective
fromthe w nery deal ?

A Absolutely. [It's kind of another rerun of the Cal
Neva story in a way. It was QL of 2015, Robert canme to ne
and said that he had found a wnery in Napa, that he didn't
have any noney, but he was an expert in the w ne business and
managi ng hospitality. If | would put up $2 nillion, he would
do the day-to-day managenent of the wi nery and we woul d
comanage the project, as far as nmanagers of the LLC

And any noney needed after that, because he
presented a budget to ne of how nuch noney this thing was
going to nake, it was going to be wildly successful. | said,
you have to put in every penny after $2 mllion, because
you're managing it. You're representing this is going to
work. He said, I've got financing lined up. W're going to
buy it for $9.6 million. | put in 2 mllion, but | first put
down a deposit of $500,000 under representations we had a
| oan with Commercia Bank. After | put the noney into escrow,

turned out there wasn't a loan with Commerci a Bank and | was
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going to lose ny half a mllion dollars

So we went to an outside party and got a hard
noney | oan for $7 mllion, bought the property at just
unbel i evabl e interest rates and then worked for the next
ei ght nonths to get it refinanced with Rabobank. Rabobank
cane in and only financed 6 mllion instead of the full
seven. So now we |left the hard noney | ender still ow ng them
$1 mllion.

Meanwhi l e, in the eight nonths, Robert was

supposed to be managing the winery and the wi nery nmakes w ne

for other people as well. So we have about 30 or 40
custoners that we have to bill on a nonthly basis. He didn't
bill those custonmers at all. So we ended up not collecting
any noney.

By the tinme we were going to close this loan with

Rabobank, | get a call fromtheir office saying, first of
all, we need $225,000 in the bank account. W don't have it.
| know we said we would put in all the noney afterwards, but
we don't have it. So they said we need to put 225 in and
we'll give it back to you right after we cl ose the Rabobank
loan. So | put 225 --

Q I want to interrupt. You when you say we have to
put in 225, M. Radovan was telling you --

A Tel ling ne.
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Q -- that Rabobank wanted 2257

A They wanted $225,000 in the bank account. | put
$225, 000 in the bank account. W closed the Rabo I oan, stil
owi ng the hard noney a mllion bucks. Wen | asked for ny
noney back, they said, oh, sorry, we paid ourselves back the
noney we |lent the project, so we can't pay you that 225.

At this point, | started getting pretty upset. |
went to the office, demanded the books and records, found out
they hadn't billed any custoners, found out both of our |oans
were in default. And that if | didn't put in another
$234, 000, that we were going to be forecl osed on.

So | put in another $234,000. And said, Robert,
|"mtaking over. This is -- you' re m smanaging this, just
i ke you're m smanagi ng the Cal Neva.

So then it cane to the end of the year, he said he
needed anot her $25,000. So | said, if | put this $25,000, we
have to sign a new operating agreenent where all the noney I
put in is going to give ne additional ownership in this
asset. So he said, that's fine. | gave himthe noney. W
si gned a new operating agreenent.

And then after the fact, when | showed hi mthat

was actually going to exercise ny ability to take a piece of

the ownership away fromhim He said, well, | don't -- |
didn't read that docunent. | didn't know what it said. So
880
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then | had to put in another probably half mllion dollars in
this winery. So we got into a dispute and we settled it and
| bought hi mout.

Q You tal ked about a docunment you provided him D d
you try to hide anything in that docunent? What was the
pur pose of this new operating agreenent that you sent to hin?

A The purpose was | wasn't going to continue to put
noney into this asset and have himtake the noney out, steal
t he noney, or m smanage the noney. | wasn't supposed to put
in a penny nore than $2 million and | was already up to
$2.7 mllion. He was taking noney out w thout nmy know edge.

So | needed to have a new operating agreenent
sayi ng that you can keep your ownership, but if you don't put
in the noney al ongside of nme, then you're going to | ose sone
of your ownershi p.

Q Did he sign that operating agreenent?

A He did signit.

Q Did you coerce himinto signing it inmediately,
not giving himtinme to review it?

A No, not at all. | sent himthe docunent, cane by
the office, he signed it, | gave himanother check to pay
bills, and we noved on.

MR CAWMPBELL: That's all | have, M. Chaney.

Thank you very mnuch.
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THE COURT: Thank you, M. Canpbell. M. Little.
MR. LITTLE  Thank you, your Honor.
CROSS EXAM NATI ON
BY MR LITTLE

Q Good norni ng, M. Chaney.

A Good nor ni ng.

Q You and | have not net and | have not had an
opportunity to depose you, is that correct?

A That's correct.

Q Sir, would you agree you need to be conpletely
honest and truthful whenever you're involved in a | egal case
such as the one you're involved in now?

A O course.

Q In fact, you took an oath yesterday to tell the
truth, correct?

A | did.

Q And you understand that oath carries with it
penal ti es of perjury?

A | do.

Q You agree with ne, sir, that obligation to be
truthful to the Court would hold true whether you're a
witness in a case like this, or whether you're a party in a
| awsuit yoursel f?

A. O course.
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Q Wul d you ever lie, stretch the truth, or do
anyt hing to underm ne or subvert the search for the truth in
a |l egal case or proceeding if you thought it would advance
your cause?

A No.

Q Sir, you're the founder and CEO of a conpany
cal | ed Tel econnex, correct?

A Yes.

Q Your conpany was sued in federal court in
Washi ngton in 2012 by a conpany called Strai ght Shot,
correct?

A That's correct.

Q And Strai ght Shot was one of your conpetitors, was

it not?
A Yes. It was a conpetitor.
Q And you were personally naned in that lawsuit in

addition to the company in which you were founder and CEQ

correct?
A | was.
Q And you and your conpany were sued for anong ot her

things interfering with Straight Shot's contracts with its
custoners, correct?
A That is correct.

Q And, sir, isn't it true that a federal judge in
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t hat case sanctioned your conpany over $330,000 for bad faith

spol i ati on of evidence, for intentional destruction of
evi dence, and intentional failure to produce evi dence?
A I don't believe they sanctioned the conpany, no.

MR. LITTLE  Your Honor, may | approach the

Wi t ness?
THE COURT: You may. Just nake sure you show it

to M. Canpbell
THE CLERK: Do you want this marked?

MR. LITTLE  Yes, please.

THE CLERK: Exhibit 214 marked for identification

You want this whole docunent marked as one?

MR. LITTLE  Separate exhibits

THE CLERK: Exhibit 214 marked for identification
and Exhibit 215 marked for identification

THE COURT: M. Canpbell, any objections?

MR CAMPBELL: | haven't |ooked at it. It |ooks
like an official docunent. The Court can take judicial
notice of it, so | have no objection

THE COURT: Exhibits 214 and 215 are adm tted.

BY MR LITTLE:

Q Have you seen this docunent before as CEO of the
conpany?
A I"msure | have. | don't recall it, no.
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Q And you renenber that there was a | egal proceedi ng
where the Court was consi dering whether one of your enpl oyees
and your conpany had intentionally destroyed evi dence and
intentionally failed to produce evidence in that case,
correct?

A | do.

Q Can you turn to page 11 of the spoliation findings
of fact and concl usions of |aw?

A Wiere is that? Wich docunent is that?

Q The one that is called spoliation findings of fact
and concl usi ons of |aw

A Al right.

Q I"'mgoing to read paragraphs 25 to 27. First of
all, you'll agree that Sonmers was your enployee, right?

A He was our enployee. W hired himand he worked
out of his hone in Seattle.

Q Ckay.

A At the tine, | don't know if he was.

Q Wel |, paragraph 25 says, the Court finds that
Sommers knew that he was in possession of the | aptop and
deliberately and in bad faith made substantial alterations
and deletions to the laptop in violation of the February 13,
2009 and February 18th, 2009 tenporary restraining orders.

Did | read that correctly?
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A Yes.

Q Par agraph 26, the Court concl udes that Sommers
failed to tinely deliver the Strai ght Shot |aptop and
intentionally violated the anended second TRO Did | read
that correctly?

A Yes.

Q Par agraph 27, the Court finds that at all tines
mat eri al between February 6th, 2009 and March 25, 2009,
Sommers was an enpl oyee of Tel econnex and was engaged in the
performance of duties required of himby Tel econnex. The
Court finds that the use of the Straight Shot |aptop and the
del etion of files was conducted in furtherance of the
busi ness of Tel econnex. Did | read that correctly?

A Yeah, you read it.

Q Over on page -- paragraph 31, sir. Let's read
paragraph 31 into the record. At all tinmes Sommers used a
| aptop and deleted files between February 6th, 2009 and
March 5, 2009, Sommers was an enpl oyee of Tel econnex and was
acting within the scope of his enploynent. Accordingly,
Straight Shot is entitled to sanctions under the doctrine of
respondeat superior agai nst Tel econnex and its successor | XC
Hol di ngs or Sommers destruction of evidence on the Straight
Shot owned | aptop conmputer and his failure to produce

responsi ve docunents. Did | read that correctly?
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A | believe so.

Q Let's go over to the second docunent, the order.
Let's go over to page five of that order, and I want to read
lines 14 through page six, line two. The Court indicates,
during the course of trial, the parties stipulated that
various e-mails, which were recovered fromthe despoil ed
| apt op that had been issued to and ultimately returned by
Sonmers were not produced in discovery by Tel econnex.

Tel econnex’ failure to disclose these e-mails, which were

received or sent by individuals other than Somrers, who were
associ ated with Tel econnex, underm nes any claimthat it was
not conplicit in or otherw se |iable of Sommers' spoliation

efforts. Did | read that correctly?

A Yes.
Q Let's go over to page ten, sir. And if you | ook
at section C, lines 2 through 7, you'll see that the Court

conmputed attorney's fees and costs for the spoliation at

$330, 414. 31, correct?

A | see that.
Q Let's go over to page 23. Let's go over line 8
through 12. In it's conclusion, the Court says, the first

suppl emrent al judgnent shall be in favor of plaintiffs
Strai ght Shot Communi cations, Inc., and Strai ght Shot RC LLC

agai nst defendants Joshua and Julie Sommers, Tel econnex,
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Inc., and | XC Holdings, Inc., jointly and severally in the
amount of $144,644.59 in attorney's fees and $184,555.19 in
costs, for a total of $330,414.31 as spoliation sanctions
together with interest, et cetera, et cetera. D d | read
that correctly?

A | believe so.

Q So you now agree based on reading that, that your
conpany was sanctioned over $330,000 for intentional
spoliation of evidence?

A That's what happened in the Court, yes.

Q And, sir, isn't it true that a jury in that case
entered a verdict against you personally and your conpany for
$6, 490,000 for tortious interference with a contract and for
viol ations of that state's consuner protection | ans?

A Portions of that. There were different areas of
that verdict, which, you know, | think was untrue, but that's
what happened.

Q But, ultimately, that jury returned a verdict in
t he amount of $6.4 mllion against you personally and your
conpany for tortious interference with a contract, correct?

A That's correct.

Q Sir, you' re not here under any sort of subpoena
where you're required to testify, right?

A No.
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Q You're here to testify voluntarily on behal f of
M. Yount?
Yes.
Q In fact, he asked you to testify at this trial?
A He didn't ask nme, no.
Q Did his attorney ask you to testify?
A Yes.
Q When was that?
A | don't know. A few weeks ago.

Q Have you nmet or spoken with either M. Yount or
his attorney prior to giving your testinony yesterday and
t oday?

A | saw themin the hallway and | saw himat a
restaurant, ran into him And | net with R ch Canpbell at
his office.

Q When did you neet with M. Canpbell?

Tuesday.

Last Tuesday?

Last week.

How | ong was that neeting?

I'd say it was about 30 m nutes.

Was M. Yount present at that neeting?

He was not.

o >» O >» O > O

Were you shown any docunents during that neeting?
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A Not that | recall.

Q And you'd agree with nme that you di scussed sone of
the anticipated testinony that he was going to ask you here
inthis trial?

A Yes.

Q Did you ever have a conversation with M. Yount or
his wi fe about testifying on their behalf at trial?

A Not that | recall, no.

Q You' d agree that M. Yount shared his conplaint.
And if you don't know what a conplaint is, it's the pleading
that is filed toinitiate a lawsuit. So he shared his
conpl ai nt agai nst these defendants with you when it was
filed?

A Yes.

Q And, in fact, you gave a copy of that conplaint to
the nmediator during a nediation with the Criswell Radovan
folks in connection with the wi nery dispute?
| don't -- | may have.

You don't recall doing that?
| don't recall.

You don't dispute doing that?
| don't dispute it, no.

Was the purpose to try to intimdate then?

> O >» O » O >

| don't think it was trying to intimdate them
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no.

Q Sir, isn'"t it true that you called Dave Marri ner a
coupl e of weeks ago shortly before this trial began and
demanded he return all of the conm ssions fromI|IM s
$6 mllion investnment or bad things would happen to hin?

A That's not what | said at all. | said, this Cal
Neva project, based on what you have done, don't you think it
woul d be the right thing to return your conm ssions to the
IMC? And he said, | don't like the way this conversation is
goi ng, and he hung up the phone.

Q And, conveniently, this phone call happened a
coupl e of weeks ago right before this trial is going to
start, right?

A That's when it happened, yes.

Q But you knew the trial was com ng up when you nade

t hat phone call, right?

A | didn't know when the trial was.
Q You knew a trial was forthcom ng, though?
A Well, | knew that there was a | awsuit and there

could be a trial.

Q And you hadn't reached out to M. Marriner, say,
in the past year and a hal f?

A Oh, yeah, | have

Q To tal k about this matter?

891

004179

004179

004179



08Tv00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

A Absol ut el y.

Q Do you consider calling hima week or so before
trial started and demanding that he return his conm ssions to
be witness intimdation?

A Not at all

Q What do you call it, then?

A I call it himtrying to do the right thing for
defraudi ng i nvestors.

Q Sir, you and your group, and when | say your
group, I"'mreferring to the I MC fol ks, you nmade sim | ar
threats against M. Marriner back in |ate of 2015, early 2016
that either get on your side or bad things were going to

happen to him right?

A | don't recall that, no.
Q If he says that happened, are you saying he's
| yi ng?
A Is he saying that | said that to hin®
Q That's been the testinony in the case. | don't

know if it was specifically you, but your group nmade threats
to himthat he either get on their side and join your side of
this matter or bad things are going to happen to hin®

A No. | don't believe anybody woul d say bad things
are going to happen to him

Q Are you disputing that a call or in person
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conversation was had between | MC and M. Marriner where it
was suggested that he get on your side?

A | think soneone possibly could have told him you
need to open your eyes and realize that this project is a
di saster. And, yeah, | nmean, | think -- | think he obviously
was notivated by the noney nore than his fiduciary duty. So
| don't think it mattered, really.

Q Sir, there's been sone confusion on nmy part about
your testifying about neetings in Cctober, Novenber,
Decenber, but then you said you were out of the country in
Europe. M understanding is you weren't at the neetings in

Cct ober, Novenber and even that Decenber neeting, is that

accur at e?
A That's not accurate.
Q Wi ch neetings were you at and whi ch ones were you

out of the country?

A I was just out of the country for the Cctober 21st
neeting at the | MC

Q Were you present at the neetings in Novenber?

A | was.

Q And you were present at the Decenber neeting at
t he Fairw nds?

A There were nultiple neetings in Decenber. The

only one I wasn't present for was the Decenber 12th neeting.
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Q That's -- where all the sharehol ders --

A Basically, the Christmas party. It wasn't really
a neeting. It was a Christnas party.

Q And the Cctober neeting, that's the one where
certain menbers of your investnment group went on a tour with

Dave Marriner and Stuart Yount?

A When?

Q In |ate Cctober?

A I was not on a tour with Stuart Yount, no.

Q Sir, you' ve made a | ot of accusatory allegations

agai nst CR Cal Neva, Criswell Radovan. A year and a half,
we're a year and a half past when you sent that default

letter, right? You sent it in March of 2016. W just | ooked

at it.
A Yes.
Q It's been about a year and a half, right?
A Yes.
Q And we're al nost two years since you clai med you

| earned all of these horrible things about the project that
weren't disclosed to you, right?
A I nmean, | think the tine line speaks for itself.
Q CR Cal Neva is still the manager of Cal Neva
Lodge, right?

A That's correct.
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Q You're famliar with the operating agreenent
right?

A Yes.

Q You understand that there are procedures to renove
them |In fact, you' re on the executive comrittee, and that's

one of the executive committee's responsibilities, right?

A The problemis the operating agreenent.

Q That's not ny question, sir. M question is,
you're aware there are procedures to renove them right?

A O course. O course.

Q And that's the responsibility of the executive
comm ttee of which you sit, right?

A No, it is not.

Q It's not the responsibility of the executive
comm ttee?

A It's something of the nenbership

Q Is it not a nmajor decision that four of the five
executive commttee nmenbers need to approve?

A If it is, Ciswell Radovan had two seats.

Q Well, sir, we're nowtw years | ater, have you or
any of the other investors taken any steps to renove them as
manager s?

A We started that process and they asked us to hold

of f, because they had this Langham deal and they were going
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to get us paid off. So we stopped.

Q So they haven't been renoved?

A They have not been renpved. Well, it's in
bankr upt cy.

Q But you understand that CR Cal Neva through
M. Radovan, M. Criswell have still been actively trying to
get financing and nove this project forward the |ast year and
a half on behalf of all the investors?

A | don't think they're doing it on behalf of al
the investors. | think they're doing it for their own
pocket books.

Q Nonet hel ess, even though the project is in
bankruptcy, they're still out actively trying to market the
property and either get it sold or financed. You don't
di spute that, right?

A | haven't seen any -- thembring anything to the

table in the bankruptcy court.

Q Sir, let's talk about the winery lawsuit. You
said the purchase price was 9.6. Wasn't it $8.7 mllion?
A Well, I would factor in the cost of capital,

because we had to get some hard noney | oans.
Q Yes or no, M. Radovan had arranged a buyer to
purchase that property for nearly double the purchase price?

A It wasn't a real buyer
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Q You had an executed letter of intent, correct?

A Yeah, but he had no noney.

Q And you were working on -- you say that, but you
were wor ki ng on a purchase and sal e agreenent, correct?

A Robert Radovan was marketing the property w thout
my know edge to sell the property in violation of our
operati ng agreenent.

Q kay. But you don't dispute that there was a
letter of intent to sell the property for $15.1 million?

A There was a letter of intent, yes.

Q And, sir, one of the initial investors in the

project was an offshore conpany called BPB, right?

A | don't know if BPB was the investor or not. It
was -- that is one of ny conpanies, though.
Q Vll, | can show you the operating agreenent if

you'd like. They're showi ng when the conpany was forned,

they had a ten percent interest. Do you recall that?

A | do, but then that was transferred back to the
mai n LLC.
Q That' s because the | ender on the project had a

probl em | oani ng noney when there was an of fshore conpany
i nvol ved, correct?
A I think we thought it would be cleaner to get a

loan if there wasn't an of fshore conpany, yes.
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Q And isn't it true, sir, that you took it upon
yourself to amend the operating agreenment to reflect the
assignment of this ten percent that BPB held back to your
entity?

A No. | think that was prepared by Heather H Il in
Radovan's offi ce.

Q It's your testinony that the operating agreenent
the red lines through the operating agreenment were prepared
by Criswell Radovan and not yourself?

A For BPB?

Q Well, there cane a point in tine where there were
anmendnents made to the operating agreenent, correct?

A Yes.

Q And one of those anendnents was to reflect this
owner shi p change between BPB and basically pushing that ten
percent back to you, correct?

A It was just a house cleaning effort.

Q And, ultimately, instead of having a 50 percent
you woul d now have a 60 percent interest and the Criswell
Radovan fol ks woul d have a 40 percent interest, correct?

A We already had a 60 percent interest. It was in

two entities. So we were consolidating them

Q Isn't it true, sir, that you sent red |ines back
to either Heather H Il or Robert of the operating agreenent?
898
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A | don't know in reference to what.
Q Thi s change that was nade
A Maybe on the schedule, taking BPB off. | don't

recall if I sent it or if Heather H Il did it, but those
changes were nade, yes.

Q You don't recall sending red |ine changes over to
Heat her or Robert to the operating agreenent?

A I"'mnot saying | didn"t. [|I'mjust saying that the
change woul d be to update the list of entities that held
menber shi p, yes.

Q And isn't it true that the red Iine version you
sent over to themcontained red |ines show ng this change,
this assignnent, but you al so nade changes to sections 8.1
and 12.1 without red lining then?

A I don't know. Wat tine period?

Q Well, sir, do you renenber getting a letter from
Criswell Radovan's attorney telling them-- telling you that
you had defrauded them by sendi ng over red |ines, making
certain changes, but then maki ng changes to the operating
agreenent and not red lining them Do you recall receiving
that letter?

A | do.

Q And, in fact, that letter accused you of fraud and

said you better fix the situation or you were going to get
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sued in a couple of days, right?

A | don't recall the letter, no.
Q Well, you don't recall receiving the letter?
A No. | don't recall the specifics of the letter.

Q Well, do you recall getting that letter and then
rushing out and filing suit first?

A No. | recall witing nunerous checks to Robert
Radovan and saying |'monly going to continue to wite nore
checks if we change the operating agreenent.

Q The changes that were made to section 8.1 and 12.1
of the operating agreenent that weren't red lined, the
pur pose of those was to dilute their interest or squeeze them
out eventually, basically, what you said when counsel was
aski ng you guestions?

A No. It was for themto participate along with ne
per our agreenent and put noney in when | put noney in, yes.

Q But those provisions, in particular 12.2, reduced
an approval for transfers of interest from60 percent -- or
from90 percent in the original agreenment down to 60 percent,
right? So that now you woul d have the approval, because you

now hel d 60 percent?

A The approval for what? To dilute sonmeone's
i nterest?
Q Yes.
900
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A Yes. That's correct.

Q And after M. Radovan signed the operating
agreenent, you in fact tried to use those provi sions agai nst
himto dilute his interests?

A Yes, because | put in another $125, 000, and he
refused to put noney in.

Q And you don't dispute that your |awsuit was
settled, and | understand there may be confidentiality, but
you paid them right?

MR. CAVPBELL: bjection, |I think he's trying to
honor the terns of the confidentiality agreenent.
MR LITTLE  Your Honor, he's under oath here.
THE COURT: Overrul ed.
BY VR LITTLE

Q "' mnot asking the anmount. You paid them right?

A | paid thema sum of noney for their interest as a
settl enent.

Q Sir, let's talk about the July 2015 investor
neeting. And as | understood your testinony yesterday, you
said this was really nore of a social gathering, right?

A July 20157

Q The July 2015 investor neeting?

A Yes, | would characterize it as a soci al

gat hering. Yes.
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Q And you said there was only, | think your words
were a brief inpronptu executive commttee neeting that sane
day?

A Yeah. We stepped into a different room and sat
down for a few m nutes.

Q And if | understood your testinony, correct nme if
I"mwong, | wote it down, that there was little to no
di scussi ons of changes on the project, the budget or
financing, correct, at either of those neetings?

A | said there was sone di scussi on about refinancing
a nmezzanine in that and there was sonme di scussi ons about the
budget, but we had no nunbers.

Q In fact, I wote down, you said that Robert only
i nsi nuated that Starwood m ght want to spend sonme nore noney

to enhance the project and the affect on the budget woul d be

somewhere in the nei ghborhood of 1 to $2 mllion, correct?
A That's correct.
Q Sir, were you at the July neeting?
A | was.
Q Aren't you confusi ng what was di scussed at that

nmeeting with what was di scussed back in the February and
April neetings?
A No. Absolutely not.

Q So you're confident that in both the July
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i nvestigator nmeeting and subsequent inpronptu executive
commttee, there was no detail ed di scussi on about changes on
the project, costs, budgeting, financing, anything of that
nat ur e?

A At what tine period?
Q The July neeting
A There was nothing at the July?
Q Yeah.
A I think I testified that there was di scussion

about refinancing the nmezzani ne | oan and sone cost overruns

and sone additional costs that they m ght want to spend per

St ar wood.

Q Your testinony is as of that neeting, you're only
aware of 1 to $2 mllion of cost effect on the budget,
correct?

A No. They had said that there was sone cost

overruns and they were trying to quantify them

Q Well, | thought you said that the discussion was a
1 to $2 mllion nunber?

A That was for the upgrades.

Q kay. So it's your testinony that there was al so

a discussion that there were going to be other changes to the
project, but they weren't quantified?

A He had -- he had -- he, when | say he had, Robert
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Radovan said there were sone codes, sone fire codes that
required themto upgrade sone fire stuff. There was sone
unforeseen things. | nean, there m ght have been kind of an
Excel spreadsheet of sone of those things. There was no
detail toit. So he said, but it's not a big deal.

Q Sir, as a mgjority nenber and a nmenber, in fact,
of the executive conmttee, you re famliar with the
operating agreenent, right?

A Yes.

Q In fact, you were the one that signed it on behal f
of IMC, correct?

A That's right.

Q Can you go over to Exhibit 5 and | want to go to
t he section 8.2 and 8. 3.

Exhi bit 5?

fo
&
@
@

O >
Q
Y
<

If you go to page 42, you signed this operating
agreenent on behal f of | MC?
I recall signing the operating agreenent, yes.

Let's | ook at sections 8.2 and 8.3 on page 22.

> O >

8.3. (kay.
Q Let's start with 8.2. It says, the nenbers and

manager have agreed to designate a conmmttee, the executive
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committee, to make maj or decisions, right?

A That's correct.

Q And under 8.3, it says, the follow ng constitute
maj or deci sions, as such termis defined herein, requiring
t he approval of four of the five nenbers of the executive
conmittee, right?

A That's correct.

Q And we ook at 8.3.5, it says, approving the
anount, terns, conditions and provisions of the construction
| oan or any other financing of the property or any equity
contributions to the conpany. Do you understand that was a
maj or deci sion that required the approval of the executive
comm ttee?

A Yes.

Q And if we | ook down at 8.3.8, it says that the --
it was also a nmjor decision to be decided by the executive
committee to approve the operating budget and any anendnents
thereto, right?

A Whi ch we never saw.

Q You understood as an executive conm ttee nenber
that you were responsi ble for the budget?

A We were responsi ble for decisions, approving the
budget, not preparing the budget.

Q And deci sions regardi ng any sort of financing on
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the project, correct?

A That's correct.

Q Let's go to trial Exhibit 10. This is a July 2015
nmonthly status report prepared by two third-parti es,
Thanni sch Devel opnment and Case Devel opnent. Are you fanmiliar
wi th those conpani es?

A I am

Q Do you understand that they were construction
managers on this project?

A Yes.

Q And the testinony in this case, sir, has been that
this construction report was provided to all of the
i nvestors, obviously, nenbers of the executive commttee in
July, and, in fact, it was even provided to M. Yount. Is it
your testinony that you and the | MC never received this
docunent ?

A No.

Q So you did get it?

A | recall seeing this docunent, yes.

Q Do you recall getting it in July, right?

A | don't know when | received it, but | renenber
getting it.

Q Did you read the docunent when you got it?

A | | ooked over it, yeah.
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Q Well, as | understood your testinony yesterday,
you really didn't seemto have nmuch of a clue what was goi ng
on in the project in ternms of changes. Is that a
m scharacterization of what you testified?

A No. | would say we didn't have a good idea what

the cost inplication of the changes to the schedul e, yes.

Q Sir, let's turn over to page 16 of this docunent
pl ease.
A Uh- huh.

Q And if we | ook at the second paragraph, it says,

t he construction schedule is being conpressed due to sone

del ays caused by scope changes, many of which were the result

of val ue engi neering exercises, as well as unforeseen issues
Then two paragraphs down, it goes on to say, the

ori gi nal budget was has been adversely inpacted due to such
items as, and it lists 16 or nore itens there, correct?

A Correct.

Q And you'd agree that there were a host nore of
t hese budget inpact itens than had previously been known and
di scussed at the February and April 2015 executive conmttee
neet i ngs?

A | see no nunbers here. Al | seeis alist of
sonme things that say that were potential things to inpact.

see it says that everything is on target for an opening in
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Decenber 12th and | see that there are sonme things here, but

there's no dollar anobunts attached to it.
Q Sir, that's not nmy question. M question was,
back in February and April, there was a di scussion of sone

i nmpacts to the budget because of unforeseen issues, code

upgrades, things like that, but what was being presented he
in July was nuch nore substantial. Do you disagree with
t hat ?

A I don't recall any discussions in February or

April saying there were any material cost overruns on the
pr oj ect.
Q What do you define as material? Are you

suggesting that at the February and April executive conmtt

re

ee

nmeetings, there wasn't a di scussion about sone inpacts, cost

i npacts that had occurred to the project?

A What | recall on the April and the February
neeting is Robert, Dave Marriner, Bill saying this project
goi ng great, everything is on target, we're on budget.
That's what | recall fromthose neetings

Q Do you di sagree that far nore budget cost inpacts
were presented through this report in July than had been

previously di scussed in February and April?

is

A Vell, keep in mnd this report was e-nmail ed, but
it was not discussed at the neeting. It was kind of just
908
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sent over and then the voice over to the group was,
everything is great.

Q So your testinony is at this July nmeeting, there
was no di scussion by Robert or presentation where he went
into detail about the cost inpacts that are identified here
on page 16 of this docunent?

A There's no detail in Robert Radovan's presentation
to the nenbers.

Q And you had no understanding at that point in tine
in July what those cost inpacts were going to be?

A No. We really did not know.

Q And as a nenber of the executive commttee, did

you think that maybe you shoul d ask questions?

A We were asking questions, demandi ng answers.

Q Did you go talk to the construction manager and
asked t hen®

A We actually went to the fire marshal and tal ked to

the fire marshal and said, hey, Robert is telling us that
there's all these code changes. And the fire marshal --
first of all, he said there's a new fire marshal. Then we
went to talk to the fire marshal, and the fire marshal said
there's no changes. W haven't nmade one change. So then
we're |ike scratching our head, what's going on here?

Q Sir, that's not nmy question, and first of all, you
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said sonething I want to clarify. |If we |ook at Exhibit 10,
page 16, these aren't Robert's comrents. These are comments
by the third party constructi on nmanager, right?

A These are coments by managers of the project
hired by Robert Radovan. He's responsible for it.

Q Exhi bit 10 was prepared by a third party
construction manager, right?

A The construction manager is Ciswell Radovan.

Q kay. So | presune Criswell Radovan in your
opi ni on owns Thanni sch Devel opment and Case Devel opnent
Servi ces?

A No. They hired themto help themin their effort.

Q And you don't dispute that on page 16 of Exhibit
10, the construction manager is listing out all of these
itens that they understand and bel i eve have inpacted the
budget. You don't dispute that's in here, right?

A I"'mnot disputing there aren't a list of itens on
a project that are potential issues. There's no dollars
attached to it.

Q And nobody held a gun to your head and prevented
you fromgoing and tal king to Penta about these inpacts,
right?

A No. That's the job of Robert Radovan.

Q And nobody held a gun to your head and prevented
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you fromgoing and talking to the architect about these
changes, correct?

A | don't even know the architect. | didn't have a
contact at Penta. | nean, that was the job of Robert Radovan
was to keep us inforned, and that's why he was earning a
20 percent back and carry on this project as the devel opnent
manager .

Q Sir, if you felt you weren't getting answers from
Robert Radovan as you testified to yesterday and today,
not hi ng stopped you fromgoing and talking to the third
parties |ike the construction manager, the architect, or
Penta to get answers to your questions, right?

A Eventual ly, down the line, we had called with
Robert Radovan and Pent a.

Q That's not ny question. M/ question was, nothing
prevented you fromgoing to these parties and asking
guestions if you felt you weren't getting sufficient answers
from M. Radovan, yes or no?

A Not hi ng prevented ne, no.

Q Sir, you said and keep sayi ng you coul dn't get
answers from M. Radovan, he wasn't responding to you, he
di sappeared, right?

A Ri ght.

Q Isn't it true in the sumer of 2015, you had an
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office in Criswell Radovan's office in St. Hel ena?

A I went down there regularly.

Q You had an office there. They gave you an office
in their corporate offices, correct?

A | did not have an office, no.

Q You used their offices regularly during the sumrer
of 2015, did you not?

A I went down there to watch the wnery project. It
had nothing to do with the Cal Neva.

Q During that period of tine, you were regularly
using Criswell Radovan's offices in St. Hel ena?

A I was going there probably every other week for
two or three days.

Q And not hi ng prevented you fromwal king ten feet
down the hall to talk to M. Radovan, did it?

A | did all the tinme. | asked himtons of
guestions. And he had no answers.

Q Sir, what was your understanding in July 2015 as
to the costs associated with all of these adverse inpacts
that we saw on page 16 of Exhibit 107

A What | knew is that no one had a good handl e on

what these costs were.

Q So you had no clue what they were going to cost?
A I really didn't. | couldn't -- | didn't think
912
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Robert really knew. | was concerned about it. And we were
trying to get information out of him

Q Sir, can you turn over to Exhibit 147

A Sur e.

Q I want you to | ook at the bottom This is
July 15, 2015 e-mail that M. Yount sent to Robert and Dave
Marriner. 1'll represent to you that the testinony is
unequi vocal that this e-mail was sent before M. Yount had
ever spoken to M. Radovan.

A Ckay.

Q Down at the bottom M. Yount is saying, as |
understand it, you're over budget by nore than $5 mllion so
far. Wiere will that and |ikely nore fundi ng needs cone

fron? Did | read that correctly?

A It | ooks like.
Q Sir, can you explain how M. Yount knew the
proj ect was over budget by nore than $5 mllion so far and it

was going to need nore funding in July and you have as a
nmenber of the executive commttee didn't know that?

A That's a very good question.

Q Can you expl ain how he knew this information
wi t hout even having had the benefit of speaking to
M. Radovan?

A. Because Dave Marriner and Robert Radovan are
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attached at the hip. They were trying to rai se noney from
Stuart Yount and they gave everyone a different story.

Q You don't know that he got that information from
M. Marriner, do you?

A l"msorry?

Q You don't --

A It says right here, it says Dave Marri ner.

Q No. It says, as | understand it, you're over
budget by nore than $5 mllion so far. Were will that and
i kely nore funding needs cone fron? It doesn't say where he
got that from

A "' mjust assum ng based on that e-nuil

Q Sir, isit really your testinony here today under
oath that M. Yount knew nore about the budget inpacts than

you did as a nenber of the executive commttee?

A Well, | think it's very possible, because he
was -- they were trying to get noney from Stuart Yount.
Q Isn't it true as a nenber of the executive

commttee that you received copies of nonthly reports from
Mar k Zakuvo approval ?
A I think we received a report fromthem or two.
Q And Mark Zakuvo was a third party firmthat was
acting on part of Hall, correct?

A | believe so, yes.
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Q They had nothing to do with and they weren't hired
by Criswell Radovan, right?

A Well, | nean, | questioned. | think Hall and
Criswell Radovan are very tight, because Bill Criswell's
father was very tight with Hall's father, cone to find out.

Q Sir, turn over to Exhibit 13, please. This is an
e-mail M. Yount sent to Peter G ove, who | assune you know

is the project architect?

A | believe so, yes.
Q Have you ever spoken to M. G ove?
A | don't think so, no.

Q M. Yount is asking M. G ove what the project's
chances of success are in md July. And up at the top, you
see that he responds, |I'mgoing to say pretty good. Short
term they're in fund raising node. Construction costs are
exceedi ng the budget and they, we, are trying to get our arns
around it and keep it in check. Did you have that simlar
under st andi ng where the project was situated in md July?

A Like | said, there were sone itens that were going
to be over budget, but they were positioned as not being
material, especially not $21 mllion

Q Sir, yesterday, | thought | understood you to
testify that Criswell Radovan oversubscribed the founding

shares sonehow. Is that your testinony?
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A. Yes.

Q And | thought you said that they oversubscribed it

when they sold a $1.5 mllion founders share to Les Busick?
A It was either when they sold it -- probably when
they sold the mllion dollar share to Stuart Yount.
Q Correct me if I'"'mwong, you seened yesterday to

feign ignorance in the July to Decenber tinme frane whether
there was a mllion and a half founders share |eft under the
subscri ption agreenent?

A | knew there was sone noney left. | didn't really
know how much. So when | heard that Les Busick had put nore
money in, | was |ike, okay. But the whole cap table and how
much noney was rai sed was very fuzzy. W got very -- not a
clear picture from Robert Radovan

Q You understood that CR Cal Neva had $2 mllion of
the $20 million subscription?

A Yeah, and | really questioned that. W asked for
backup and never got that.

Q Wel |, you signed the operating agreenent that
reflected that, did you not?

A Ve did.

Q And you al so understood at the time that the Pay
or Fairwi nds and M. Marriner's comm ssion of that $2 million

was not part of that subscription. You understood that,
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right?
A | didn't really understand that, no.
Q You didn't understand one way or the other?
A No. It wasn't clear
Q Wel |, everyone el se has testified that they were

not part of this subscription. Are you saying that's not

true?
A ["msorry?
Q Everyone else in this case has testified

unequi vocal |y that Pay and Marriner's piece, that collective
$2 million, was not part of the $20 m | lion subscription
Are you saying that's not true?

A The $21 million subscription?

Q No. There's a $20 million subscription, right?

A Ckay.

Q And the testinony in this case has been that Pay,
the Pays, their part, their capital contribution, so to
speak, as well as M. Marriner's conm ssion for that,
$2 million collectively, was not part of the $20 mllion
subscription. That's been the testinony. Are you saying
that's not true?

A |"mnot saying that's not true.

Q Sir, in your testinony yesterday and today that

Criswel |l Radovan basically pushed Mosaic to the side and

917

004205

004205

004205



902100

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

didn't talk to themfor a period of three nonths. |Is that
your testinony?

A That's what Mdsaic told ne.

Q Isn't it true, sir, at one of those Novenber
nmeetings, in fact, in the Novenber 9th executive committee
neeting, that the Mosaic termsheet was revi ewed and
di scussed and Robert was told to tell Msaic to halt all due
diligence in drafting | oan docunments until the other
executive commttee nmenbers had the ability to expl ore other
opti ons.

A No. Wiat | recall was we did not want to have any
kind of penalty or binding commtnent with any | enders that
woul d not allow us to | ook at other options.

Q And wasn't Robert -- you disagree that there was a
termsheet with Mdsaic that was presented and di scussed at
t he Novenber 9th neeting?

A | personally never saw the termsheet. | | ooked
back to ny e-mails and it was kind of buried into an e-nmail
| believe, in Novenber. But | don't -- | didn't recal
getting it to be honest. And we --

Q Do you di spute discussions during these neetings
that Mosaic was prepared to close by the end of the year?

A I don't recall that they were ready to cl ose by

the end of the year.
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Q Do you dispute that the executive conmttee
menbers told Robert to go tell Msaic to halt any due
di i gence so you guys woul dn't be on the hook for this
mllion dollar separation fee while the executive commttee
menbers | ooked at ot her financing?

A | recall saying we don't want to be bound to a
mllion dollar -- any kind of a commtnent to those guys.
And we did not say, don't call himback for three nonths and
piss themoff. W said, you know, let's |look at all of our
options here. Let's not conmt ourselves to one bank

Q And isn't it true, sir, at the Decenber 4th
executive conmttee neeting that the executive conmttee told
Robert to go back to Mbsaic with a |arger budget and that
they were ready to close by January, md January?

A I can make one thing clear is that the executive
commttee was never telling Robert Radovan what to do. He
was doi ng what he wanted to do.

Q But you're saying it was never discussed at a
Decenber executive committee neeting that, Robert, go back to
Mosaic and try to get nore noney under the | oan?

A | do recall discussions that the Msaic | oan was
not enough to finish the project, yes.

Q And you don't dispute that | MC was pursui ng ot her

| enders such as North Light?
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A The IMC -- not the IMC. There were, |1'd say,
mul tiple menbers that were trying to bring other parties to
the table, yes.

Q Now, you testified that soneone from Mbsaic call ed
you about a neeting, correct?

A That's correct.

Q And is it your testinony they wanted to neet with
you, even though the executive comm ttee had al ready approved
and Robert had set up a neeting between Msaic and the full
executive conmttee?

A | got a call from Mosaic saying they would like to
meet with the executive commttee w thout Robert Radovan,
because they hadn't heard fromhim Actually, they started
out the call by saying, you know you' re on the hook for a
mllion dollar break-up fee? | said that's not what |
under st and.

Q Who was this call with?

It was with soneone by the nanme of Howard.

Q What's Howard' s | ast nane?

A | don't recall.

Q What's his position with the conpany?

A | don't know.

Q You had never met or spoken with anyone at Msaic
before this call, correct?
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A No.

Q Do you know how t hey got your nane and nunber?

A | do not.

Q Sir, have you ever heard of a | ender going around

t he manager and neeting with only a sel ect nunber of

i nvest ors?
A | think they were trying to figure out why --
Q "' mnot asking what you thought. [|'m asking you

if you ever heard of that?

A | don't know.

Q Wul dn't that expose themto liability?

A | don't know.

Q You don't dispute that you didn't tell Robert and
Bill about this neeting?

A No, | don't dispute that.

Q And you don't dispute that nobody in your group
told Robert and Bill about this neeting?

A No, anyone fromthe executive conmttee.

Q And you all went to this nmeeting without them you
don't dispute that?

A No, | don't dispute that.

Q And the very sanme day as your neeting with Msaic,
Mosai c sent an e-nmail to Robert tearing up the term sheet,

you don't dispute that?
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A No. That was actually a good thing.

Q That's not ny question. You don't dispute that
t he same day as your neeting with them they sent an e-nai
to Robert saying, we don't need to have a neeting anynore,

and they tour up the termsheet? That happened, right?

A I don't know the specific dates, but it was cl ose,
" msure

Q Wel |, your neeting was on February 1st, was it
not ?

A | believe so, yes.

Q So let's nip this one in the bud. |If you could
turn over to Exhibit 124? Let's go over to the third page of
t hat exhibit.

A 1247

Q Yes. Third page

A Ckay.

Q This is an e-mail from Sterling Johnson of Msaic
to Robert, correct?

A That's correct.

Q And it's dated February 1st, the same day as your
nmeeting, right?

A Yes.

Q And in the first paragraph, he explains that they

told you guys how they issued the term sheet and how Robert
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executed it, and then they go down to indicate that they're
tearing it up, correct?

A So 1247

Q Yeah, the third page. Al I'masking is, Msaic
sends a letter to Robert on the same day as your neeting,
questi on nunber one. You already said yes, right?

A Yes.

Q And in that e-mail or letter, they tell Robert

they're tearing up the termsheet, yes or no?

A Yes. | don't know if they said saying they're
tearing up the termsheet. |Is that is what they said?
Q Let's |l ook at the second paragraph. W are going

to take a step back, tear up the executed term sheet, bl ah
bl ah, blah, that's what it says, right?

A Wat | see is, we also told themthat for the
better part of three nonths, we have not heard nmuch fromyou
or your team Go on to explain a history of the deal, from
our perspective, to tell you the truth, seens a little bit
nmessy right now.

Q Just so we're clear on that point, is it your
testinmony that the executive conmttee did not instruct
Robert Radovan to tell themto put on the brakes while you
all considered other financing options, is that your

testinmony, in Novenber and Decenber?
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A What we told Robert is we did not want to be
committed to a single lender with a break-up fee. That's
what we tol d Robert.

Q Can you go over to Exhibit 129, please, sir, the
second page?

A Ckay.

Q And this is M. Sterling sending an e-mail the
next day. This tine it's to Paul Jam eson, who is in your
group, right?

A What page?

Q Second page. Paul is within your group, right?

A Paul is an executive commttee nenber, yes.

Q And they indicate that they can't offer the | oan
and they cite as reasons, one, instability of the ownership
group, two, absence of transparency, and, three, |ack of
faith in the budget and the managenent team Do you see
t hat ?

A You said this was from Sterling or from Paul ?

Q Up at the top, the reasons or inpedi nents they
cite for not approving the |loan include, one, instability in
t he ownershi p group, two, absence of transparency, and,
three, a lack of faith in the budget and the nmanagenent team
correct?

A. Yes, | see that.
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Q You woul d agree those are the very sane i ssues you
had with Criswell Radovan, correct?

A Those are sone of the issues.

Q Sir, isn'"t it true that the source of this
i nformati on came fromyou and ot her nmenbers of the executive
conmittee who attended this neeting?

A No. | don't believe so. No.

Q You're saying it's pure coincidence that the day
you neet with them they send this letter cancelling the
Mosai c | oan for these reasons?

A I think they've heard from other sources, the
| enders, the subs that weren't getting paid. | nean, it was,
you know, the fact that it was supposed to open in Decenber
and it didn't. | nean, there was just a |lot of chatter out
t here that nade them nervous.

Q Sir, there's been thousands of e-mails produced in
this case and there's not a single e-nail where you, anyone
fromIMC or anyone el se on the executive comrittee ever
attenpted to resurrect the Mosaic | oan fromthe ashes. You
don't dispute that, do you?

A | nean, | -- it's ny belief that Mbsaic woul d have
done a loan if Criswell Radovan weren't the managers.

Q Well, that wasn't ny question. You don't dispute

that at no point in tine after February 1st, did you, anyone
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fromthe I MC, or anyone el se on the executive comrittee try
to resurrect the Msaic | oan?

A We didn't have direct -- we did not manage
directly the relationships with the | enders. That was
sonmething that we were only reacting. The only reason we
were talking to Mbsaic is because they reached out to us,
because they couldn't get the answers from Robert, and we
were a governing body that woul d approve maj or decisions |ike
a financing.

Q Sir, Paul and other nenbers of your group were
talking to other potential |enders, right?

A O the executive commttee? Yes, the executive
comm ttee would i ntroduce Robert to other |enders to take
them through a diligence process. W didn't have access to
the diligence information. W didn't have -- we didn't put
t oget her the budgets. W didn't do that. W were trying to
hel p by introduci ng Robert to I enders that he could try to
t ake t hrough t he process.

Q So to answer ny question, you don't dispute that
you, I MC, or anyone else in the executive comrittee did not
attenpt to resurrect the Msaic deal after February 1st,

2016, yes or no?

A | had no conversations with Msaic after that, no.
MR. LITTLE That's all | have. Thank you, your
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Honor .
THE COURT: Thank you. M. Wlf.
MR. WOLF: Yes, thank you, your Honor.
CROSS EXAM NATI ON
BY VR WOLF:
Q M. Chaney, | represent Dave Marriner and Marriner
Real Estate LLCin this lawsuit. | just have a few questions

for you. Wat is the date, the cal endar date on which you
met M. Canpbell prior to testifying in this case?

A What was the cal endar date?

Q The date.

A | don't know

Q Mont h, day and year in which you nmet M. Canpbell
at his office?

A | met -- 1'd have to | ook at a cal endar, | guess.

Q How | ong ago did it happen?

A I nmet with himabout being a witness | ast week.

Q Last week. So you can't tell ne what day | ast
week you met M. Canpbel | ?

A | believe it was Tuesday.

Q So Tuesday, August 29th, 20177

A That sounds right.

Q Do you recall the date on which you schedul ed t hat

nmeeting to neet wwth M. Canpbell?
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A It was probably the week prior.

Q So woul d that be approxi mately August 22nd,
August 21st, that week?

A That' s possi bl e, yeah.

Q Possi ble. Wat's your best recollection of the
day you arranged the neeting to nmeet with M. Canpbel | ?

A It was probably a week prior to | ast Tuesday.

Q Now, you called David Marriner on August 26th,

Sat urday, 2017, is that correct?

A That's not when | tal ked with Dave Marri ner.

Q What is the date on which you called M. Marriner?

A I would say it was probably late July, naybe
July 26t h.

Q So a nonth ago i s when you call ed hin?

A Yeah.

Q And asked himto do the right thing?

A Yeah. He hung up on ne. And | tried to call him
back and he bl ocked ny phone nunber.

Q So it's your testinony under oath here today that
the last day in which you contacted M. Marriner by tel ephone
or participated in a tel ephone call with himwas nore than a
nont h ago?

Yes.

Q What was the purpose of your call?
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A What was the purpose of ny call?

Q To M. Marriner.

A The purpose of ny call was to see if he would pay
back the conm ssions he earned fromour $6 mllion
Q And what were the exact words you stated to him

during the phone call?
A To the best of ny recollection, exactly what I
said to himwas, Dave, you know, it |looks like this

bankruptcy is a conplete disaster. This project has been a

conplete disaster. | said, did you earn conm ssions? D d
you earn conmi ssions on our $6 million dollars? And then he
kind of went, he tal ked about, well, | was only supposed to

raise 5 mllion and | ended up raising nore. And | said, but
did you make conmm ssion? And he said, yes, | did. | said,
was it $180,000? He said, yes. | said, don't you think it
woul d be the right thing to do to pay that back? And he
said, | don't have $180,000. And he said, | don't like the
way this conversation is going, and he hung up.

Q And that was in late July?

A That was in late July.

Q Was that the last tine you called hin®

A | tried to call himback, but it goes directly to
voicemail. It appears that he's bl ocked me on his | Phone.

Q To your know edge, did anybody else fromthe IMC
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group contact Dave Marriner within the |ast two weeks?

A Not to my know edge, no.

Q What tel ephone nunber did you use to call M.
Marriner?

A Probably my cell phone.

Q What nunber is that?

A (775) 800-8888

Q Way are you volunteering to testify on behal f of

M. Yount in this |lawsuit?

A | volunteered to testify because | have a story to

tell of what happened in this case. And | feel that Robert,
Bill, Coleman's law firm and Dave Marriner defrauded Stuart
and us. | believe that.

MR, WOLF: Your Honor, | have nothing further

MR LITTLE: Your Honor, | apologize, there were
two brief areas that | overl ooked.

THE COURT: All right.

CROSS EXAM NATI ON

BY MR LITTLE:

Q Can we | ook at Exhibit 78, which was the letter
that was sent fromDarcy Casey to nmenbers of the | MC group
It was the new one that counsel gave you, so it's not going
to be in the book.

A Ckay.
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Q And in that letter, you agree that letter preceded
the default letter you sent to Criswell Radovan?

A The first letter sent was -- around this matter
was on Decenber 30th, saying we wanted the books and records
and access to them And we received this on March 9th and
then | sent a breach letter on March 11th.

Q kay. And this letter says that the auditor has
conpl et ed phase one of their engagenent, right?

A That's correct.

Q And it says that they determ ned that the
accounting records were not reconciled to supporting
docunentation on a routine basis, correct?

A Correct.

Q It doesn't say that inproprieties were found in
terms of spending. It just says that they needed nore
records, right?

A Yes. Basically, what the report says -- well,
there's some other stuff it says, as well, but it also says
that they weren't given information

Q And, sir, did you engage themto conpl ete phase
t wo?

A We didn't, because we couldn't get the infornmation
from Robert Radovan to do it.

Q Sir, we've established you' re on the executive
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commttee, right?

A Yes.

Q And it's been nore than a year and a half since
this letter, right?

A That's correct.

Q And isn't it true that there were audited

financial statenments conpleted for 20157

A | believe so, yes.
Q And have you seen those?
A | have.

Q Did you send themto Darcy to review?

A No. Because if you read that report, it says that
they disclaimthat the information -- they're representing
the information that was given to themby Criswell Radovan is
true information.

Q Well, it's athird party audited report, correct?

A | don't know the scope of their audit, no.

Q And you didn't send it to Darcy to |l ook at it,

correct?

A No. Because it was going to cost noney and that
is not detail information, that's a sunmmary report.

Q Sir, isn't it true after receiving the audited

financials, that Paul Jam eson and Phil Busick sw tched sides

and started supporting M. Radovan and M. Criswell and your
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| MC group's continued tirade agai nst then?

A I wouldn't say that, no.

Q You dispute that is true?

A | don't think there are sides. | think everyone
was trying to do what's best for the project.

Q Sir, there was sone di scussion about transferring
shares to M. Yount and you said you're famliar with the
operating agreenent and you're familiar with the transfer
sections, right?

A I nean, | guess froma cursory |level, yes.

Q Then you woul d know that the approval is to be
obtai ned at the annual neeting of the shareholders, right?

A | don't know.

Q And the annual neeting is held in April, right?

A | don't know

Q And, sir, is it really your testinony, despite it,
and we can go through themif you want, all the e-nmmils about
| MC pl ayi ng good cop, bad cop with M. Yount in formng this
cohesive unit, that you woul d not have approved himas a
foundi ng nenber of Cal Neva Lodge?

A I woul d not have approved Robert Radovan and Bill
Criswell selling their so-called shares for the equity to
getting noney out of this project.

Q Sir, isn't it true they were only selling
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M. Yount one of the two shares?

A It doesn't matter.

Q That's not ny question. You don't dispute that,
right, they were selling one of two shares?

A That's correct.

Q And you signed off on the operating agreenent and
the private placenent nmenorandum and t he subscription
agreenent, correct?

A | signed off on it?

Q Your conpany signed off on those. You
acknow edged you received them and understood those
docunent s?

A | acknow edged that | received the private
pl acenment nenor andum

Q Then you understood, sir, that Criswell Radovan or
CR Cal Neva was only required to hold a $1 mllion share in
t he conpany?

A That wasn't ny under st andi ng.

Q Sir, as a nenber of the executive committee, you

revi ewed and approved the Ladera | oan, did you not?

A | did not.
Q You never saw that docunent?
A I did not see that docunent. That was done prior

to us investing.

934

004222

004222

004222



€¢¢er00

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q Were you aware that that docunment says they're
only required to have a $1 million skin in the gane?
A No. Because they never shared that docunent with

us. Nor did they share that they had pl edged our nenbership

interest to Ladera. That was another issue.
MR LITTLE That's all | have. Thank you.
THE COURT: Thank you. M. Canpbell, 1'd like to
finish this witness this norning
MR CAWPBELL: I'll do ny best, your Honor. |
think I can do it.
REDI RECT EXAM NATI ON
BY MR CAMPBELL:
Q M. Chaney, let's go back to M. Little' s cross
exam nation about the Straight Shot |awsuit.
A Yes.
Q And if you read what he read through in those

vari ous docunents, it appears that the spoliation was

occasi oned by an enpl oyee of yours, 1I'Il get his nane here,
Sonmer s?

A Yes.

Q Tell nme about M. Somrers. Did he -- | think you

testified he worked in a renpote office?
A Yes. So we tried to buy Straight Shot in 2008.

Sommers was an enpl oyee of Straight Shot. And that was
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during the nortgage crisis. So in the mddle of that
transaction, Straight Shot went out of business, and they
provided the life blood of a |ot of custoners that process
credit card transaction
So he worked for Straight Shot and then they laid

off all of their enployees, let themgo, and we hired
M. Sommers and he worked out of his honme in Seattle and we
were in San Francisco.

Q So you didn't daily interact with hinf

A | did not daily interact wwth him no.

Q And what did you he do for you?

A He was an engi neer.

Q And then the Court made a finding that he spoiled
or del eted evidence on your conpany's |aptop, correct?

A When he canme on board, we had sent hima
Tel econnex | aptop and he al so had a Straight Shot |aptop. So
| don't recall. There was -- then he started using both

| aptops. So the spoliation was himdeleting files in one or

t he ot her.
Q Did you instruct himto delete files on the
| apt op?
A Absolutely not. W actually instructed himto

conply with any di scovery orders.

Q And did any of your subordinates, anybody worKking
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under you tell himto delete the files?
A No.
Q And the reason that the Court held in holding the

conpany |liable is because under the theory of respondeat

superior --
A That's correct.
MR LITTLE  Your Honor, |ack of foundation. The
docunent speaks for itself. It doesn't say that at all,
actual ly.

THE COURT: Sustained. Go ahead.

BY MR CAMPBELL:

Q But you individually were never sanctioned for
spoliation of evidence?

A | was not.

Q And, ultimately, the Court did enter a judgnent on
the underlying | awsuit?

A It did.

Q And individually and your conpany?

A That's correct.

Q And that was all related to the business
transacti on?

A That's correct.

Q M. Mrriner's attorney asked you about the

tel ephone call to M. Marriner
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A Yes.

Q Can you explain that? Was there a reason you were
calling himat a certain point?

A Because | keep getting reports fromthe bankruptcy
court of what's going onin this case. So it's tickling ne
all the time. And | think it was right after we | earned that
Larry Ellison was -- when they schedul ed the auction of the
Cal Neva and the stal king horse was Larry Ellison, so it was
just a -- you know, it really was an enotional thing in the
sense that once that finalization cane, where it's very
evi dent where the noney is conpletely | ost that we invested
and really feel that Dave Marriner msled us. And so |
called himup to say, hey, you should pay the noney back.

Q Ckay. And your testinony was that you asked him
if he had received a comm ssion. D d you know whet her or not

he had recei ved a conmi ssi on?

A We never saw any kind of comm ssion with, you
know, what Dave Marriner was receiving. | never saw any
financials, even after the fact that. | don't know where

that was buried, but it's nmy know edge that Dave Marri ner
made hundreds of thousands of dollars and investors | ost
everyt hi ng based upon his representations.

Q But just followup. You never saw that in any

financi als about the anmpbunt of the comm ssion?
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A | never saw anythi ng, no.
Q And just to be clear, on your -- your testinony
about when you called him is that your best recollection?

Did you review your phone |ogs? Did you review your cal

| 0ogs?
A | didn't. That's ny best recollection
Q Could it have been a different tine?
A It could have been.
Q "Il talk alittle bit about your testinony on the

Fairw nds Wnery, just so we're clear. BPBis the entity

that M. Little was asking you about.

A That's correct.

Q And BPB is a conpany that you own?
A | do.

Q And you own it entirely?

A | owmn it with a partner.

Q And in the original deal with Fairw nds, BPB took
an ownership interest?

A Yeah. W had two LLC s that we owned 100 percent
of. One was | MC Investnent Group, FE Wnery, and the other
one was BPB

Q The I MC I nvestnent Goup, is that the same group
that invested in the Cal Neva?

A Yeah. That was just the nane of the entity.
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Q Was it primarily you and one partner?
A It was just ne and one partner, yes.
Q And so in the original operating agreenent, ny

under st andi ng, BPB had a piece and IMC, this new | MC entity
had a piece?

That's correct.

So initially you controlled a certain percentage
under the operating agreenent?
That's correct.
And what was that percentage?

60 percent.

o >» O P

And when the changes that were nade to the
agreenent, it was ny understandi ng that the change was j ust

to transfer the BPB interest to the | MC?

A That's correct.

Q Ef fectively, you had the sanme percentage of
control, it was just a consolidation?

A That's correct.

Q And then there were additional changes to the

operating agreenent later, right?

A That was in January or |ate Decenber or January,
yes.

Q Is that where the changes were nmade to give you

the ability to dilute M. Radovan or CR?
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A That's correct.

Q And that was because of cash you were infusing in
t he conpany?

A Yes. \When they were nanaging it, it was
m smanaged and | kept having to wite checks, even though
was assured | wouldn't have to. So at some point, | had to
put a stop to it.

Q And that's why you anended t he operating
agr eenment ?

A That's correct.

Q Let's go to your July investor neeting. And
bel i eve your testinony was yesterday that you were told that
there were change orders or changes in the project that were

going to cost the project noney?

A Yes.

Q Correct?

A Yes.

Q There was no quantification of dollars, these
change orders are X mllion dollars?

A Yeah. It wasn't detailed whatsoever.

Q And | believe your testinony was al so that the --

it was going to be a refinance of the Ladera nezzani ne | oan
correct?

A That's correct.
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Q And that was going to be -- you understood it to
be $15 mi|llion?

A That's right.

Q And | think yesterday you said that 15 mllion
woul d in fact pay off the Ladera | oan?

A That's correct.

Q And your testinony, | think, yesterday was that it
would be 7 or $8 mllion?

A That's right, because there was fees and interest

on top of it.

Q The | oan was only six, right?

A Ri ght .

Q And you knew there were fees and interest?
A Yes.

Q And you al so said yesterday that Robert discussed
what these | oan proceeds were going to go forward with the
condo devel opnent ?

A Yes. | recall them having plans there for the
condoni ni unms, and actually Dave Marriner was show ng those
pl ans. And, you know, the lion's share of that noney was
going to nove the condo project forward, so we could get that
noney i n sooner.

Q And | think your testinony yesterday, he also

tal ked about design upgrades?
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Yes.

Can you | ook at Exhibit 18?

> O >

Certainly. Ckay.

Q Do you see the m ddl e paragraph under where it

says total $55.5 million?

A Yes.

Q Can you just read that, reviewthat, read that to
your sel f?

A Okay. You nean the paragraphs bel ow?

Q Just the one paragraph, we are refinancing.
A Ckay.
Q Is this paragraph that M. Radovan is telling

M. Yount simlar to what you were told in that July neeting

by M. Radovan?

A Yes.

Q And there's no nunbers in this paragraph, right?
A No.

Q What was your understandi ng of the condo

devel opnent cost?

A Well, | don't really -- | don't recall. They were
tal ki ng about bringing soneone in to build it for four or
$500 a square foot, and they're 1,200 square foot units,
dupl exes, so 2,500 square foot per building, 14 buil dings.

So, | nmean, what we didn't really know and | still frankly
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don't knowis what's really entitled? Do we really have
approval to do it?

Q And in both Exhibit 18 and in the discussion you
had in the July neeting, that was never quantified how nuch
t hat cost m ght be?

A No, it was not quantifi ed.

Q Let's go back to the Mosaic, sonme questions that
M. Little cross-exanm ned you on.

A Ckay.

Q Exhi bit 129.

A Ckay.

Q M. Little asked you about M. Johnson's foll ow up
e-mai |, which would have been the day after he sent his first
e-mail, which is February 1. That's also contained in this
e-mail, right?

A Yes.

Q And in that followup e-mail from M. Johnson to

M. Jam eson, he's going back to M. Jam eson in talking
about the neeting that you were at?
Paul was?

No. M. Johnson.

> O >

kay. Yeah.
Q And if you |l ook at the top of the second page,

wi t hout going through the detail in there, is that an
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accurate conversation what transpired in that Msaic neeting?

A | think so.

Q So in that neeting, did Msaic have sone
i nformati on al ready and were asking you to corroborate
t hi ngs?

A They did. | nean, they knew that this project was
supposed to open and it didn't. They knew that the
information that they had received from Robert Radovan and
Bill Criswell did not |ook Iike a well managed project and
t hey had concerns about it and they had concerns they weren't
getting calls back

| think they were very interested in doing a | oan.
They really liked the project. | nean, it's a very sexy
project and they wanted to do sonething. | think -- | nean
the fact was it was m snanaged.

Q But they were specifically asking you questions
about what they had al ready heard, is that your inpression?

A Absol ut el y.

MR. LITTLE (bjection, calls for specul ation
THE COURT: Sust ai ned.
BY MR CAMPBELL:

Q You earlier testified in response to a cross

exam nation question that the tearing up the termsheet was a

good thing. Wat do you nean by that?
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A Because when they reached out to us, they said,
you're on the hook for a mllion dollars bucks as a break-up
fee. You' re obviously not doing a | oan, because you're not
calling us back. And so the executive conmmttee by no neans
wanted to torpedo the loan with Mbsaic. Wat we were trying
to do is keep all our options open and keep Mosaic going. |If
they're calling us, instead of the person that is supposed to
be managing that, there's a problem In that neeting, we
were selling the Cal Neva

Q Your earlier testinony was that in Decenber or |
think it was Novenber or Decenber neeting, you renenber
di scussi ons where you told Robert not to conmt the project
to a break-up fee?

A Ri ght .

Q Was this news to you in this Msaic neeting now
there was a break-up fee?

A Yes, it was news to ne.

Q So you had not been told that M. Radovan had
commtted the project to a break-up fee with Msaic?

A He said that he had not conmtted the project to a
break-up fee specifically when asked.

Q And M. Little asked you if after this
February 2nd tinme frame, | guess up until the exhibit, the

letter fromMosaic, which is, I think, Exhibit 77, that you
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didn't have any evidence that or I MC didn't have any evi dence

that they went back and reached out to Mosaic, correct?

A No. | didn't have any evi dence one way or
anot her.
Q Do you have any evi dence or have you seen any

docunent in these nunmerous e-mails M. Little has asked you
that Criswell Radovan went back and reached out to Mysaic?

A No. Not to ny know edge, no.

Q And then just one final area. You said sonething
when M. Little asked you about the Ladera | oan and you said
you didn't know that Robert had pl edged the nenbership
interest to Ladera. Wat are you tal king about?

A So when the Ladera | oan went into default, Ladera
sent notice to have a sheriff's sale of the nenbership
interest. And, frankly, we didn't even see that letter until
it was like the day before it was going to sale by the
sheriff.

And we were able to convince the Ladera fol ks not
to harmus, because, you know, a |ot of the people had
invested in Tahoe or -- he didn't want to upset all the
investors, right, in foreclosing on our nenbership interests.
That's when we | earned that our nenbership was pl edged as
collateral. And the Ladera | oan was signed prior to us

investing, but he didn't disclose those docunents to us.
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MR. CAWMPBELL: Ckay. That's all | have. Thank
you.
MR. LITTLE  Your Honor, two brief questions.
THE COURT: All right.
RECROSS EXAM NATI ON
BY MR LITTLE
Q Sir, counsel tried to infer that the bad faith
spoliation sanctions cane agai nst your conpany because you
wer e sonehow a victimof a rogue enployee. Can you turn over
to the exhibit we entered, the one that is called order?
THE COURT: Wi ch exhibit nunber?
MR LITTLE | don't renenber which one.
THE WTNESS: That is correct. That is what

happened.

BY VMR LITTLE

Q Sir, turn, over to page five of that docunent.

MR. CAMPBELL: The order or the spoliation?
THE CLERK: The order is Exhibit 215.

BY MR LITTLE:

Q Exhi bit 215, page five, and I'm going to read
sir, lines 14 through page six, line two, and then we'll |et
the Court judge if you were a victim The Court i ndicated,
guote, during the course of trial, the parties stipul ated

that various e-nmails, which were recovered fromthe despoil ed
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| aptop that had been issued to and ultimtely returned by
Sommers were not produced in discovery by Tel econnex.

Tel econnex’ failure to disclose these e-mails, which were

ei ther received or sent by individuals other than Somers,
who are associated with Tel econnex underm nes any cl ai mthat
it was not conplicit in or otherwise |liable for Sonmers
spoliation efforts, end quote. Did |l read that correctly?

A "' m sure you did.

Q Sir, I have the original Fairw nds Wnery
operating agreenent. And | have the red |ined version you
sent over. |'mhappy to put these in front of you and nake
these exhibits. You' d agree with nme that you sent over to
Criswell Radovan, Heather, whoever, proposed red |line changes
to that agreenent, right?

A No, we didn't. | sent over a docunent and we al so
had a working copy in the office as well.

Q But you sent over red lines to that operating
agr eenent ?

A No. | sent over red lines and we printed it out
and did it in the office.

Q kay. And in addition to sending over red |ine
changes in section 8.1, you changed the docunent. That
section tal ks about powers of nenbers and it said that -- the

original docunment said that major decisions need to be
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approved by both FE, which was Criswell Radovan, right?

A Ri ght.

Q IMC and BPB. That's what it says and | can show
it to you. Do you recall that?

A That' s okay.

Q In the docunent you sent over that had other red
lines, that docunment now took out FE and BPB and it just said
maj or deci sions approved by only IMC. Do you recall making
t hat change?

A So there were changes that were nmade that were
accepted and then there were additional changes nade.

Q That change wasn't red lined, was it?

A No. Because it was done literally in the office
sitting wth him

Q Ckay. And then over in section 12.1, in the
ori gi nal docunent, the agreenment required a 90 percent
approval and you changed it to 60 percent, but didn't red
l'ine that section, correct?

A Agai n, that's because those were accepted changes
prior to that red Iine.

Q O at least that's your testinony, right?

A No. That's what happened, yes.

MR LITTLE Nothing further. Thank you, your

Honor .
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THE COURT: M. Wl f.

MR. WOLF: Nothing further, your Honor

THE COURT: Thank you very nuch, M. Chaney.

Wat ch your step going down. Gentlenen, | have a brief status
heari ng scheduled for 1:30. So if you can be back here at
1:30, it won't take too long, and we pick up there. Were do
we go fromhere, M. Canpbell?

MR CAMPBELL: Plaintiff rests. There's no
further wtnesses to call.

THE COURT: | immgine you'll have sonme w tnesses?

MR LITTLE Since they rest, yes, we intend to
call back Robert Radovan very briefly, your Honor, naybe 15,
20 m nutes

THE COURT: M. Wl f.

MR WOLF: |'mnot sure.

THE COURT: Wy don't you think about it. But
we'll carve out as much tine as everybody needs to put on the
case they feel is appropriate.

MR. LITTLE | expect naybe 30 m nutes or so, 30
to 45 mnutes for closing.

THE COURT: All right. Okay. Well, | appreciate
t hat .

MR LITTLE Are we able to go past five today if

we need to?
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THE COURT: No, not today. M. Cerk, let's |ook
at our cal endar.

THE CLERK: Tonorrow, your Honor?

THE COURT: Tonorr ow.

THE CLERK: W have a 10: 00 and a 10: 30.

THE COURT: Let's nove those and we'll give you
al I norni ng.

MR LITTLE | hate to be in a situation where we
start sonebody and we don't get through it. Let's just do
cl osi ng t oget her.

THE COURT: What | would like to do, | prefer to
do is get all the testinony in this afternoon, close up our
testinmony, give you the rest of the day to work on your
cl osings, conpile the exhibits you think are going to be
inportant for the presentation. | don't knowif there wll
be some Power Points. And then let's just start at 9:00
tomorrow norning with closing argunents and we'll go as | ong

as possi bl e.

|'"ve got a judge's neeting. | know when it will
start. | don't know when it will end. But we could probably
reconvene probably about 1:30. 1'd like to give it sone

t hought, but it was ny intention to issue a ruling fromthe
bench and it's still ny desire to do that. But | want to

hear from everybody before | make that decision
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MR. LITTLE  Thank you, your Honor. 1:457?

THE COURT: Let's go 1:45.

MR. LITTLE  Thank you, your Honor

THE COURT: Court's in recess.

(A lunch break was taken.)

THE COURT: M. Little.

MR LITTLE  Thank you, your Honor. 1'magoing to
call Robert Radovan and | promise it will be brief.

THE COURT: Don't worry about it.

MR LITTLE: We've beat these issues to death.

THE COURT: Yes, we have. M. Radovan, you remain
under oat h.

THE W TNESS. Yes, sSir

THE COURT: M. Little.

MR LITTLE: Thank you, your Honor

DI RECT EXAM NATI ON
BY MR LITTLE
Q M . Radovan, you heard M. Chaney say that you
kept himin the dark about just about everything. Yet he
clainms you told himin Cctober that you guys had recently
t aken $480, 000 in devel oper fees out of the project. First
of all, did you ever tell M. Chaney that?
A Absol utely not.

Q More inportantly, did that ever happen?
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A No, it didn't.

Q And you recall that counsel showed you a budget or
| don't know if he showed it to you or M. Criswell or
anybody el se, but there was a budget at the end of 2015 that
showed a $480, 000 devel oper fee as due to you guys, which was
then cleared out at the end of 2015? Do you recall that?

A Yes.

Q Can you explain to the Court what that was?

A Yes. That was a $480, 000 devel oper fee due to CR
that was m scategorized. W did a journal entry. It was
di scovered by our accountant that had been fees that were
drawn pre Canyon, during that period of the predevel opnent
Canyon period. Those funds were taken and spent on project
expenses capitalized within the equity structure. So it was
doubl e counted between New Cal Neva Lodge and Cal Neva Lodge
where the equity sat. So we did a journal entry to fix that
i ssue.

Q Did you go back and get financial records within
the last day or so to confirmthis?

A Yes.

MR. LITTLE  Your Honor, may | approach the
W t ness?
THE COURT: Yes, you may.

BY MR LITTLE
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Q Sir, while counsel is |ooking at that, would a
di sbursenent in the nmagnitude of $480, 000 have required any
sort of approval s?

A Any di sbursenent at all had to go through a nunber
of levels to be approved, because everything -- Hall had to
approve everything, Mark Zakuvo had to approve everything
So every draw that was done, any one dollar that went through
the accounts had to be approved by Hall and then Mark Zakuvo.

So as a general rule, I would say probably at
| east 90 percent of each draw was paid directly fromHall out
to everyone el se, whether it would be Penta or the main subs

and those type of folks. W actually kind of went through

the Cal Neva accounts that we were witing checks out of. It
was | ess than ten percent. It was about $60,000 a nonth
al nost .

Q So if I'munderstanding you, if you guys were

going to take out a fee of that magnitude, Hall woul d have
had to approve that?

A Certainly.

Q And in the Septenber, Cctober, Novenber tine
period, | know this didn't happen, but do you think Hal
woul d have approved a di sbursenent |ike that?

A Not wi thout questioning it heavily. Every drawis

shown.
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MR LITTLE May | mark this?
THE COURT:  Yes.
THE CLERK: Exhibit 216 nmarked for identification
BY MR LITTLE
Q Sir, I"'mgoing to show you what has been prenarked
as trial Exhibit 216. Can you tell us what this docunent is
and what it purports to show?
A Yes. This is the journal entry taking it from
a -- functionally a debit to CR Cal Neva to basically
capitalizing it as equity that had been drawn previously two
years earlier.
Q If I'"munderstanding you, it's a journal entry on
t he books?
A Correct.
Q It's taking the $480, 000 that was shown as due and
payabl e to you guys and noving it to a different colum on
t he books, basically into your equity?
A Correct. The funds had al ready been drawn two
years earlier and it was just double counting.
MR LITTLE  Your Honor, | nove for the adm ssion
of Exhibit 216.
THE COURT: M. Canpbell.
MR CAMPBELL: | don't have any objection

THE COURT: 216 is admtted.
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BY MR LITTLE

Q Sir, when was the last tine you took a devel oper
fee on this project?

A | believe it was July of 2015.

Q And how nmuch was that?

A It woul d have been $60,000 for the entire conpany
nont hl y.

Q And, sir, contrary to taking out noney, did you in
fact put noney back into the project in the October tine
frame?

A Cct ober, Novenber, we | oaned, you know, 250,

300, 000 back to the project.

Q And that was noney that you got fromthe sal e of
your share to M. Yount?

A Correct.

Q Can you explain to the Court -- well, can you
explain to the Court what you' ve been doi ng over the past two
years on behal f of Cal Neva Lodge without pay?

A Wll, I"'mtrying to initially refinance. | went
t hrough, | would say three very strong contenders.

M. Chaney tal ked about, obviously, Msaic, Col onbia Pacific,
and Langham Langham was a hotel conpany. And then those
two ended up -- I'Il come back to those in a second. But

t hose two ended up in a situation where when the filing
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happened, we were forced to do a Chapter 11 filing, they both
kind of fizzled out.

Since then, |1've been trying, Bill and | and the
whol e conpany has been trying to find a way to refinance,
sell, any formor fashion, basically, save the project, save
the equity in the project. | can tell you that every single
scenari o that we have gone through woul d not have incl uded us
being in the project, that being Ciswell Radovan or CR

Q What do you nean by that? Because you heard
M. Chaney saying, well, you were just trying to advance your
own interest?

A Not one scenario woul d have kept us in the project
and we worked tirelessly to do that. Like | said, this has
been going on two years now, a year and a half under the
Chapter 11. And it's just -- it's a strange process, 'l
put it that way.

I will say on the Langham situation, Langham got
pretty far down the line, actually to the point where their
i ssue was that they wouldn't go forward while having the | MC
Mol Iy and Yount in there. So they actually signed option
agreenents with the IMC and with Molly, | don't believe they
didit with you, M. Yount, but option agreenents were signed
by Langham and negotiated with the I MC and Ml ly to purchase

their interests.
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Q So on that point, M. Chaney kind of left the
i npression that the project would have got funded but for you
guys, somehow you're the poison that is preventing people
frominvesting. Wat is your response to that?

A That's certainly not the inpression we had gotten.
Li ke | said, Langhamis a good exanple. This is a very, very
| arge, well-funded international hotel conpany, probably 20
properties around the world, all five star, owned by one of
the weal thiest people in the world, a billionaire out of Hong
Kong. And they always wanted to keep us in as an experienced
devel oper.

We had al ways said at each of the investor
meetings that if the circunstance presents itself that is the
best for the project, best for investors, we wll exit. But
nobody ever cane up with one. But we always have naintai ned
that and al ways said that.

Q What' s your understandi ng of why Langhamdidn't go
f orwar d?

A It was first working through the IMC, Mdlly and
that situation, they just saw them as being a troubling
aspect to the project. So that took a while to get them
under option. They negotiated that through JVMBM our
attorneys. And at the end of the day, as when we -- it was

interrupted by the Chapter 11 filing.
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Q Sir, let's switch gears. You heard M. Chaney
testify that you guys pushed Mosaic to the side. You guys

did that, you ignored themfor three nonths, and you were

ultimately responsi ble for them backing out. 1Is any of that
true?
A Absolutely not. W had -- we were told basically

by the executive comrittee to do a couple of things. This is
in Novenber, starting in Novenber. Basically, get nore
noney, make sure we're not on the hook for the mllion dollar
break-up fee. Those are the two main ones.

So | did go back, acconplished both of those
things. And really the whole hol dup was the basically the
executive conmttee approval of it. And | was conmunicating
wth them That it wasn't sone -- | was told to step down
fromdue diligence, stop due diligence while they | ook at
ot her prospects. So | had to put themon hold, because that
is what | was functionally ordered to do.

Q Now, you heard M. Chaney say that one of the
reasons Mosai ¢ backed out is because they didn't know about
cost overruns. How do you react to that?

A That's absurd. That's the entire reason why we
were doing the financing. They knew -- | nean, that was the
entire reason for the financing was the cost overruns. To

say they didn't know about cost overruns is that kind of
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silly.

Q Sir, in Novenber of 2013, was Mosai ¢ prepared
close this |loan by year's end?

A Yes.

Q Do you have any proof of that?

A | do. | have a voicemail from Ethan Penner, the
CEO of Mpsaic, from Novenber 19th saying that they're willing
to close by the end of the year.

MR LITTLE  Your Honor, I'd like the Court to
listen to that voi ce nessage.

MR. CAMPBELL: Your Honor, | got to object.

THE COURT: Go ahead.

MR. CAWPBELL: This is totally unverified. |If
they wanted to have M. Penner here to testify, they should
have had himtestify. | never seen a voice nessage off a
phone. It's so hard to authenticate sonething |like that.
don't think it's right to allow himto do that.

THE COURT: It's his phone?

MR. LITTLE Exactly, it's his phone. He can
authenticate it. It's self-authenticating by the gentleman
identifying hinself and talking. I1t's inpeachnment evidence.
We didn't know that M. Chaney was going to cone in here and
say that Msaic wasn't going to close and we pushed themto

the side and sonehow we're to blane for it. So it's
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i npeachnent evi dence.
THE COURT: Have it marked and I'll admit it and

we can play it. Let's have the clerk mark it.

MR. LITTLE | don't have it, your Honor. | don't
have a witten transcript of it. | just have the nessage
itself. | mean, | can have that transcribed, but I wanted to

play it to the Court.

THE COURT: Ckay. Well, 1'd like to have sone
physi cal exhibit.

MR, LITTLE  Ckay.

THE COURT: So let's go ahead and have it pl ayed
and ny court reporter will transcribe it and we'll print it
out .

BY VR LITTLE

Let's identify what date this is.

This is Novenber 19th, 2015, at 2:55 p.m.
And it's from who?

From Et han Penner who is the CEO of Mbsaic.
What' s t he phone nunber?

(310) 926-4600, which is the Msaic |ine.

o >» O >» O > O

Let's go a head and play it.
(Hey, Robert, Ethan Penner. |'mcalling because
heard that we haven't connected with you in nore |like than a

week and | know that a | ot of work has been expended on both
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