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sides and a lot of enthusiasm exists on our side to get this 

deal done for you.  So I don't want to -- I want to make sure 

we don't lose that window of opportunity to kind of get it 

done in the time frame that you need.  We also need to kind 

of budget our resources, not just capital, but time, so 

because there are other deals that also are aiming for a 

year-end close.  So please get back to me, either cell 

(310) 702-0135 or the office, and I look forward to our 

partnership.)

Q. Sir, did you or Mr. Criswell stand in the way of 

Mosaic not closing by year end or early January?  

A. Absolutely not.  

THE CLERK:  Your Honor, that would be, after it's 

transcribed, it will be Exhibit 217.  You said that's 

admitted?  

THE COURT:  Yes.  

THE CLERK:  Thank you.  

BY MR. LITTLE:  

Q. I want to move on to another topic.  You heard 

Mr. Chaney say that there was no detailed discussion of cost 

overruns at the July 2015 meeting.  Do you recall hearing 

that? 

A. Yes.

Q. In fact, the Court can interpret his testimony for 
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himself, but his testimony changed between yesterday and 

today.  What was discussed at that July 2015 meeting?  

A. Basically, what the update was.  You know, that 

was in the document.  It was going through all the issues. 

Q. Let's stop there.  You say the document? 

A. The update from Thannisch and Case.  

Q. Exhibit 10? 

A. And going through those issues, what they were, 

what we knew of the cost scenarios at that point, which was 

over five and definitely more coming.  And that we were 

proposing to raise an additional nine, along with basically 

the 15 million mezzanine financing.  

Q. Now, yesterday when Mr. Chaney was talking about 

only knowing 1 to $2 million costs in this July meeting when 

he was talking about for Starwood upgrades, was he confused 

about which meeting? 

A. We did have a meeting in April, which sounded -- 

that's about the discussion we had at that point in time.  We 

knew there were some scenarios out there and they were in the 

1 to $2 million range that we were discussing at that point.  

Q. You also heard him say many times that you kept 

him in the dark and you dodged his questions, is that true? 

A. Absolutely not.  He had an office ten feet away 

from my office in our office.  He was there every other week 
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at least from July -- June, July through early February.  

Q. Did he come to you and express all the concerns 

you heard him say in his testimony?  

A. No.  

Q. Now, one last topic.  You heard Mr. Yount say 

yesterday that someone on the unsecured creditors committee 

in the bankruptcy raised some issue about some $11.5 million.  

Are you involved in the bankruptcy?  

A. Yes.  I'm the debtor in possession.  

Q. And do you have an attorney representing you? 

A. Yes.  

Q. Have you ever heard anything like that?  

A. Absolutely not.  And I actually after hearing that 

yesterday, I spoke to Peter Beneventi, who is our lead 

counsel, and asked if he's heard of anything of that type, 

and he confirmed he did not.  And he actually sent me an 

e-mail confirming that as well with all the rest of the legal 

team that we've never seen or heard of anything of that type.  

Q. Now, there was some discussion yesterday about not 

having audited financials until 2014 for some period of time.  

Do you have an explanation for that? 

A. The 2014, it was a stub year, for lack of a better 

term.  So we had the two entities, New Cal Neva Lodge and Cal 

Neva Lodge.  Cal Neva Lodge came in as the equity holder.  
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New Cal Neva Lodge was actually owned by Canyon Capital.  So 

when we took them out in September -- I'm sorry.  It was two 

months prior, July, we had this stub year.  So both of those 

entities were functioning as one as far as financial records 

went.  So we were not able to do fully audited, because we 

didn't own the entity for that year.  So there was not a 

fully audited financials for New Cal Neva Lodge until early 

2014 and that work had been done. 

Q. Had there been audited financials performed by an 

outside auditor for 2015?  

A. Yes. 

Q. And had both of those years' financials been 

shared with investors? 

A. Yes.  Every single number they got us.  

Q. And since those audited financials have been 

provided to investors, has there been any change in any of 

the way some of the investors have viewed or treated you?  

A. Well, you know, I'd say after all of those issues 

kind of came out and went through that and then having Paul 

Jamieson, who is part of the IMC, and Phil Busick, they were 

very active.  They actually sat in our offices, I think it 

was in March, for the better part of a week to ten days.  And 

they took the attitude after that, they actually personally 

apologized to my entire staff for the way that they had been 
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treating them and really kind of gone on our side and 

basically we all started working for the best interests of 

the project and get it done.  

Q. We've gone over this, there's procedures under the 

operating agreement to remove CR Cal Neva as managers? 

A. Certainly.  We can be removed for no reason at all 

at any point in time.  

Q. And to your knowledge, has there ever been any 

sort of a vote to remove you as managers?  

A. No.  Not that I'm aware of.  

Q. Sir, just so we're clear, why do you believe this 

project did not get funded and open? 

A. Well, I think that the EC committee had approved 

the Mosaic loan, and if not for, honestly, the IMC, Molly and 

Mr. Yount, I think that loan would have closed.  There was 

absolutely no reason to have a pre meeting with them.  Never 

heard of a lender doing anything of that type or anyone 

trying to do that.  

This hotel should have opened on Father's Day.  

Given the closing after the delays, it might have taken a 

little longer, but we should have been open for the better 

part of a year now. 

MR. LITTLE:  Thank you.  No further questions.  

THE COURT:  Mr. Campbell.

004255

004255

00
42

55
004255



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

968

CROSS EXAMINATION

BY MR. CAMPBELL:  

Q. Mr. Radovan, you just said that the you believe 

the Mosaic loan would have closed.  Do you have any documents 

at ally other than what we've seen in this trial where there 

was an indication that the Mosaic loan was going to close? 

A. They wanted to move forward. 

Q. Do you have any documents is the question? 

A. No.  

Q. And when you played the tape -- well, prior to 

playing the tape or the voicemail, you said that Mr. -- 

A. Penner.  

Q. -- Penner.  Your testimony was he had told you 

that it was going to close by year end?  

A. Yes, sir.  

Q. Could you play that tape again? 

A. Uh-huh.  

MR. CAMPBELL:  Is that okay, your Honor?  

(Voicemail played at this time.)

BY MR. CAMPBELL:

Q. Mr. Penner didn't say that your deal was going to 

close.  He actually said that he has other deals that were 

going to close towards of end of the year, correct? 

A. That is correct.  He was referring to our deal in 
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that same time frame. 

Q. We heard his testimony, he said other deals, 

didn't he?  

A. Uh-huh.  

Q. Exhibit 216 was the sheet that was provided that 

has the book entry between New Cal Neva and Cal Neva? 

A. Correct.  

Q. Who prepared that?  

A. That was done by Lisa Pacey.  

Q. At your direction last night? 

A. No.  

Q. This was a document that was -- 

A. This has been around since September.  

Q. And so it's my understanding that it was a problem 

with New Cal Neva versus Cal Neva, right? 

A. There was a double entry, as I understand.  I'm 

not an accountant, so I'm not going to -- but as I 

understand, it was a double entry where it showed the 

$480,000 in two different places.  

Q. Isn't it true that the New Cal Neva and the Cal 

Neva, although separate entities, really kept a consolidated 

set of books, had one bank account? 

A. Yes.  

Q. There's no real separation on the money between 
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the two entities? 

A. There was originally and then once we closed, we 

always treated them the same.  

Q. I just want to make sure again.  You understand 

you're under oath today and you testified under oath that 

there is absolutely no truth, you've never heard anything in 

the bankruptcy proceeding about 11.5 million shortfall? 

A. I never heard that, never.  

Q. If there's a document out there that says that, 

you haven't seen it? 

A. I haven't seen it and our attorney says he has not 

seen nor heard of it. 

Q. And you don't believe you've ever been asked?  

A. No.  

Q. And likewise under oath, you said that every one 

of the bankruptcy plans did not include you? 

A. That's correct. 

Q. So if I pull all of the bankruptcy plans, I can 

see that you would have no involvement whatsoever in the 

bankruptcy plan? 

A. That is correct.  

Q. But in the Langham deal, you were involved in 

that? 

A. The Langham, we would have stayed in.  That was 
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pre bankruptcy. 

Q. But the Langham deal blew apart when the 

bankruptcy was filed? 

A. Correct.  

Q. One last area.  I believe your testimony was that 

you were providing all the information to Brandon that they 

were requiring in the summary, fall of 2015? 

A. Anything that he asked for, he would have gotten.  

Q. You remember in the October time frame that there 

was an e-mail exchange between you and Troy Gillespie? 

A. Yes.  

Q. About request for documents? 

A. Uh-huh.  Yes. 

Q. And didn't Mr. Gillespie request a litany of 

documents? 

A. Yes.  

Q. And didn't you admit in the e-mail that everything 

he asked for, you were at fault and had not provided those?  

A. On -- I'm not sure which e-mail you're talking 

about.  When he asked us for information, we got the 

information as quickly as we could.  

Q. Okay.  You're saying that in the summer when you 

met with Mr. Chaney, you were giving him all the information 

that he needed?  
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MR. LITTLE:  I don't think that's what he said. 

THE WITNESS:  Anything he asked for.  

MR. LITTLE:  Exactly.  

BY MR. CAMPBELL:

Q. And did you admit to Mr. Gillespie that in fact or 

to the IMC group that you had breached the operating 

agreement by not providing documents? 

A. That there were some -- we failed on some of the 

reporting in September, October.  Well, it was October, so 

September.  

Q. And you agree that that failure to provide 

documents was a breach of the operating agreement?  You admit 

that? 

A. It was -- he admitted that, we failed to do that.  

Q. Did you admit it?  

A. Not that I recall.  He was telling me.  

MR. CAMPBELL:  I just want to use this to refresh 

his recollection here.  

THE CLERK:  Did you want that marked?  Exhibit 79 

marked for identification.  

THE COURT:  Mr. Little, any objection?  

MR. LITTLE:  No, your Honor. 

THE COURT:  79 is admitted, Ms. Clerk.  

BY MR. CAMPBELL:
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Q. Mr. Radovan, this is an e-mail between you and 

Troy Gillespie.  It starts out with some bullet points.  Do 

you see those?  

A. Yes.  

Q. And then it says at the very last page, IMC group 

informed Robert verbally that there had been breaches of the 

OA to date and your verbally acknowledged.  And then 

Mr. Gillespie later asked you in the e-mail, I want you to 

confirm all of these points.  And what do you say?  

A. Right here it says, thanks for doing this.  I 

think it reflects our conversation.  I'd like to discuss the 

financing with you as we've done an extensive search.  Do you 

have time in the next week, next day or so to discuss?  

Q. So you didn't dispute any of the bullet points 

that was in Mr. Gillespie's e-mail below? 

A. No.  

Q. You agreed with them? 

A. I suppose so.  

MR. CAMPBELL:  That's all I have.  

THE COURT:  Go ahead.

REDIRECT EXAMINATION

BY MR. LITTLE:  

Q. On page two of this document, this guys's name, 

Mr. Gillespie, he's telling you that as of late October that 
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the cost overruns are $9 million so far, right, $5 million 

for fire code requirements, 3 million for surprises and 

accelerated aspects, 1 million for Starwood, 9 million total, 

right?  

A. I don't have the document in front of me, but that 

sounds about right.  

Q. These are his words, not yours, right?  

A. Right.  Correct.  

Q. That's what you forecasted to investors way back 

in July, right?  

A. Correct.  

MR. LITTLE:  That's all I have, your Honor. 

THE COURT:  Thank you, Mr. Radovan.  You may step 

down.  Let me get my notes up-to-speed.  Thank you.  

Mr. Little.  

MR. LITTLE:  Your Honor, we rest.  

THE COURT:  All right.  Thank you.  Counsel, we'll 

convene at 9:00 for closing arguments, but beforehand I'd 

like to make a couple of personal observations, if I may, 

with your permission.  

MR. LITTLE:  Yes, your Honor.  

THE COURT:  These types of cases present unique 

challenges.  They involve complex financial transactions, in 

this case, an iconic landmark in our nation's history.  When 
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I was a baby lawyer, I joined a large law firm and I was 

encouraged to meet one of the senior partners there by the 

name of Rex Jamieson.  He was a legend in the Nevada Bar.  

And he had a few rules of practice that he wanted to impart 

upon the young lawyers under his tutelage, many of which I 

remember to this day.  

And this was one of them.  He said, in your 

career, you will handle cases in which there are thousands of 

dollars in dispute.  Then as your career advances, you will 

handle cases in which tens of thousands of dollars and then 

hundreds of thousands of dollars and then millions of dollars 

will be in dispute.  But never forget behind every one of 

these cases is a human being.  

These cases present unique challenges to any trier 

of fact, because often times they involve very good people 

with the best of motives on all sides.  It takes a very 

special kind of lawyer to handle these types of cases.  We 

have about 11,000 licenses to practice law in the State of 

Nevada.  Of those, probably 8,000 are in state.  The largest 

law firm in our state is the Attorney General's Office.  You 

add up the Clark County District Attorney's Office, the 

Washoe County District Attorney's Office, the Public 

Defender's Offices and all the other public offices, probably 

takes up about a third of all the licenses to practice law.  
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But most lawyers don't practice in a court of law.  

Many of them are transactional lawyers, never step in a 

courtroom.  Many of them do trusts and estates, taxes.  

Personal injury cases are more likely than not to settle.  

So that leaves a very discreet subset of lawyers 

they call trial lawyers, not litigators, trial lawyers.  

These are lawyers who have acquired the skill in taking 

complex cases, synthesizing them down in readily 

understandable units, and presenting them to any trier of 

fact, bench or jury.  We rely upon these lawyers.  Our whole 

system of justice relies upon these lawyers.  

I don't know as I sit here now how this case is 

going to resolve itself, but I want all sides to know that in 

this Court's opinion, they have been represented by some of 

the finest lawyers to come before this Court.  And I thank 

them for their hard work and dedication on behalf of their 

respective clients.  

All right.  With that, ladies and gentlemen, I'll 

see you at 9:00 tomorrow morning.  Court's in recess.

--oOo--
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STATE OF NEVADA )

) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on September 7, 2017, at the hour of 

9:00 a.m., and took verbatim stenotype notes of the 

proceedings had upon the trial in the matter of GEORGE S. 

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al., 

Defendants, Case No. CV16-00767, and thereafter, by means of 

computer-aided transcription, transcribed them into 

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1 

through 977, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 12th day of October 2017.

S/s Stephanie Koetting

STEPHANIE KOETTING, CCR #207
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INTRODUCTION

Judge Flanagan’s ruling and award of damages was unmoored from the

law, unsupported, and violated Mr. Yount’s due process rights. Defendants

conceded repeatedly during trial whenever Mr. Yount’s counsel objected to the

inquiry running afield that they did not plead a counterclaim. Mr. Yount could

not have known he faced substantial money damages.

Defendants attempt to justify Judge Flanagan’s capricious award by

citing various procedural rules. But this case is not about an irreconcilable

deficiency within the four corners of defendants’ pleading. The procedural rules

defendants’ rely on to justify their damage award are designed to ameliorate

technical errors in a complaint (especially in a notice pleading State).

Defendants cannot point to a single instance that would demonstrate that they

sought money damages prior to Judge Flanagan’s unsupported award.

Defendants blew the time to amend under 15(b) and pursuant to the Nevada

Appellant Court precedent, failed to show good cause. Now defendants switch to

a new theory and contend that 54(c) justifies their damage award. 54(c) is not

an end run around 15(b) and due process. Defendants still must demonstrate

that Mr. Yount impliedly consented to try a counterclaim and they have failed

to do so.

Even if defendants had pled a counterclaim, moreover, the evidence

presented at trial cannot support a judgment in favor of defendants or an award

of money damages, as a matter of law. Thus, Mr. Yount is entitled amended

findings and judgment in Mr. Yount’s favor, or at least new trial.

I.

MR. YOUNT’S DUE PROCESS RIGHTS WERE VIOLATED

It is fundamental to the concept of due process that a party be given

notice of the claims against him and notice of the specific relief which is sought.

Defendants numerous concessions that they only pleaded an affirmative
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defense could not have given Mr. Yount notice that millions of dollars were at

stake. Even Rules 15(b), 54(c), and 8(c) require advance notice and express or

implied consent. These procedural rules must be read together and cannot be

used to circumvent due process. Mr. Yount did not consent to try any

counterclaims and did not have any notice of a counterclaim against him.

Defendants’ representations to Mr. Yount that there was no counterclaim

against him effectively informed him that his worst day in court would have

been a mere dismissal of his claims.

A. Mr. Yount Did Not Consent to Try a Counterclaim

Defendants allege Mr. Yount expressly or impliedly consented to a

counterclaim. The test for consent is whether the opposing party had a fair

opportunity to defend and could have presented additional evidence had the

substance of the amendment been known sooner. Matter of Prescott, 805 F.2d

719, 725 (7th Cir. 1986); Evans Prod. Co. v. W. Am. Ins. Co., 736 F.2d 920, 924

(3d Cir. 1984) (“The principal test for prejudice in such situations is whether the

opposing party was denied a fair opportunity to defend and to offer additional

evidence on that different theory”); see Born v. Monmouth Cnty. Corr. Inst., 458

Fed.Appx. 193, 199 (3d Cir.2012) (affirming the denial of a Rule 15(b) motion at

trial to add a demand for punitive damages because it is “unfair and

substantially prejudicial to permit the injection of a new and different prayer

for relief after trial at the very end of the case”) (citation omitted).

Mr. Yount did not have a fair opportunity to defend. Defendants

represented to Mr. Yount and the Court, on at least three separate occasions

that they did not bring any counterclaims, only an affirmative defense of

unclean hands. Further, all of defendants proposed findings, evidence, and

testimony related to that affirmative defense. The introduction of evidence

related to the affirmative defense could not have given Mr. Yount notice of a

counterclaim.
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1. Mr. Yount Could Not Have Known that
Money Damages Were At Stake

Defendants allege that Mr. Yount consented to a counterclaim of

intentional interference with contractual relations because he failed to object to

evidence regarding the Mosaic loan. However, defendants themselves expressly

stated they had not brought any counterclaims.

MR. CAMPBELL: Did you file a compulsory counterclaim against Mr. Yount
from his lawsuit?

RADOVAN: No.

(Hr’g Tr. 8/31/2017, at 512:18-20.)

Defense counsel further clarified that he was not pursuing any counterclaims

but was instead pursuing the affirmative defense of unclean hands.

MR. LITTLE: Sir, counsel asked you if you had filed a compulsory
counterclaim against Mr. Yount in this litigation. You have through me in
the pleading filed an affirmative defense for unclean hands, have you not?

RADOVAN: Yes.

(Hr’g Tr. 8/31/2017, at 515:17-21).

Even in Mr. Little’s closing arguments he represented to the Court he had not

brought any counterclaims.

MR. LITTLE: And, your Honor, importantly we pled - - we haven’t sued
him for a counterclaim, but we have pled affirmative defenses and
whether you call it - -

THE COURT: Unclean hands.

(Hr’g Tr. 9/08/2017, at 1054:16-19.)

It is essential that a litigant understand what is at stake. And here, when

Mr. Yount questioned the purpose behind some of the evidence at trial, he was

told by defendants that they only plead an affirmative defense. See Taylor v.

Mills, 892 F. Supp. 2d 124, 138 (D.D.C. 2012) (holding no implied consent even

though the defendant responded to the plaintiff's eleventh hour insertion of a

hostile work environment claim because that response was cursory and always

based on the premise that “Plaintiff did not plead a hostile work environment
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claim.”) Mr. Yount did not have notice that he could be liable for millions of

dollars. Mr. Yount only had notice that his worst case scenario would be

dismissal of his claims.

2. The Evidence Related to Defendants’ Affirmative
Defense Also Related to the Counterclaim

Defendants argue that Mr. Yount impliedly consented because he allowed

evidence related to the Mosaic loan to be admitted. However, a defendant fails

to give a plaintiff adequate notice of an implied claim when evidence relevant to

the new claim is also relevant to the claim originally pled. McLeod v. Stevens,

617 F.2d 1038, 1040–41 (4th Cir. 1980) (“But all evidence of harm to McLeod

was germane to the equitable relief she sought. Its admission without objection,

therefore, cannot be treated as implied consent to the trial of the issue of

damages”); see also Addie v. Kjaer, 737 F.3d 854, 867 (3d Cir. 2013); In re

Acequia, Inc., 34 F.3d 800, 814 (9th Cir. 1994) (quoting Wesco Mfg. v. Tropical

Attractions, 833 F.2d 1484, 1487 (11th Cir. 1987) (the introduction of evidence

arguably relevant to pleaded issues cannot serve to give a party fair notice that

new issues entered the case). Implied consent is not established merely because

evidence bearing directly on an unpleaded issue was introduced without

objection; it must appear that the parties understood the evidence was aimed at

the unpleaded issue. Viox v. Weinberg, 861 N.E.2d 909, 917 (Ohio Ct. App.

2006). Trial of unpleaded issues by implied consent is not lightly to be inferred

under Rule 15(b). Deere & Co. v. Johnson, 271 F.3d 613, 622 (5th Cir. 2001).

Defendants spend pages of their motion discussing various trial exhibits,

testimony, and proposed findings of fact that allegedly indicate Mr. Yount’s

consent to try a counterclaim. However, all of this evidence was relevant to

defendants’ affirmative defense of unclean hands. For instance, defendants

allege Mr. Yount had notice of the counterclaim because defendants’ proposed

findings of fact filed before trial stated, “[t]he evidence shows that plaintiff
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conspired with other investors to interfere with the loan.” However, defendants

omit that this paragraph falls under the heading “Unclean Hands”1 and that

the same paragraph then indicates, “[t]hus, any alleged damages are offset by

the significantly greater damages.” Notably, defendants do not request damages

but rather request that Mr. Yount’s damage award be reduced or barred. A

telling sign of an affirmative defense. See Las Vegas Fetish & Fantasy

Halloween Ball, Inc. v. Ahern Rentals, Inc., 124 Nev. 272, 275, 182 P.3d 764,

766 (2008) (unclean hands affirmative defense may bar relief); Mona v. Mona

Elec. Grp., Inc., 176 Md. App. 672, 717, 934 A.2d 450, 476 (2007) (unclean hands

may reduce relief to the extent tainted by misconduct).

Thus, Mr. Yount could not have had advanced notice that he faced a

counterclaim. The evidence that allegedly demonstrated Mr. Yount’s unclean

hands was also relevant to prove intentional interference with contractual

relations. Accordingly, he could not have expressly2 or impliedly consented to

try the counterclaim.

B. The Procedural Rules Defendants Rely on Are Not so Broad
that a Court May Abandon the Due Process Requirement of
Advanced Notice

Defendants contend that Rule 54(c) and 8(c) permit the Court to award

damages. The purpose of these procedural rules are to correct technical

1 Defendants’ Proposed Findings of Fact And Conclusions of Law, 11:3-9

2 Defendants also allege Mr. Yount expressly consented to try the counterclaim.
However, express consent in generally found by stipulation or may be
incorporated in a pretrial order. Cabrera v. City of Huntington Park, 159 F.3d
374, 382 (9th Cir. 1998) (express consent to trial of an unpleaded issue may be
given by stipulation); Casey v. Lewis, 43 F.3d 1261, 1269 (9th Cir.1994), rev'd on
other grounds, Lewis v. Casey, 518 U.S. 343, 116 S.Ct. 2174, 135 L.Ed.2d 606
(1996) (“Express consent may be found in a stipulation or pre-trial order.”); Las
Vegas Sands Corp. v. Suen, No. 64594, 2016 WL 4076421, at *2 (Nev. July 22,
2016)( issue tried with implied consent when party did not object to
evidence).Thus, Mr. Yount did not expressly consent to try a counterclaim.
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pleading errors and to permit a court to grant relief on what has been proven

rather than what has been pleaded. Even these liberal rules have limits. The

application of these rules does not mean that notice and trial by consent are

unnecessary. Here, Mr. Yount would be unduly prejudiced and deprived of fair

notice if the Court were to award relief under 54(c) or permit redesignation of

defendants’ affirmative defense as a counterclaim.

1. Rule 54(c) Requires Express or Implied Consent

Rule 54(c) applies where “the allegations properly pled and proven

support a theory and type of relief not specified in [ ] demand for judgment.”

Pinkley, Inc. v. City of Frederick, MD., 191 F.3d 394, 400 (4th Cir. 1999). The

purpose of 54(c) is to allow the court to give relief without regard to the

constraints of the antiquated and ridged forms of action and to eliminate the

theory of pleading doctrine. Baker v. John Morrell & Co., 266 F. Supp. 2d 909,

929 (N.D. Iowa 2003), aff'd, 382 F.3d 816 (8th Cir. 2004) (noting a party should

recover on valid claim regardless of his counsel’s failure to perceive the true

basis of the claim at the pleading stage, provided always that a late shift in the

thrust of the case will not prejudice the other party in maintaining his defense

in the merits). Rule 54(c) has limits and “a party will not be given relief not

specified in its complaint where the failure to ask for particular relief so

prejudiced the opposing party that it would be unjust to grant such relief.”

Cooper v. Gen. Am. Life Ins. Co., 827 F.3d 729, 732 (8th Cir. 2016). While Rule

54(c) permits relief on grounds not pleaded, that rule does not go so far as to

authorize the granting of relief on issues neither raised nor tried. Idaho Res.,

Inc. v. Freeport-McMoran Gold Co., 110 Nev. 459, 462, 874 P.2d 742, 744

(1994)(quoting Combe v. Warren's Family Drive–Inns, Inc., 680 P.2d 733, 735–

36 (Utah 1984).

The discretion afforded by Rule 54(c) assumes that the entitlement to

relief not specifically pled has been tested adversarially, tried by consent or at
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least developed with meaningful notice. Peterson v. Bell Helicopter Textron, Inc.

806 F.3d 335 (5th. Cir. 2015)(noting that for the entirety of the litigation

through final judgment the party believed it was defending only against a claim

for money damages and it had no opportunity to effectively defend itself from

injunction request.) Thus, the “relief may be based on a theory of recovery only

if the theory was presented in the pleadings or tried with the express or implied

consent of the parties.” Idaho Res., 110 Nev. at 462 (quoting Evans Products

Co. v. West American Ins. Co., 736 F.2d 920 (3d Cir.1984).

As discussed above, Mr. Yount did not expressly or impliedly consent to

try a counterclaim. Mr. Yount was unaware that substantial money damages

were at stake and it would be unjust to grant such relief. See Gilbane Bldg. Co.

v. Fed. Reserve Bank of Richmond, Charlotte Branch, 80 F.3d 895, 901 (4th Cir.

1996) (holding that a substantial increase in the defendant’s potential ultimate

liability can constitute specific prejudice barring additional relief under Rule

54(c) and that the complaint gave no warning that successful prosecution of the

action could result in an award of three times the actual damages).

2. Defendants Did Not Mistakenly Plead a Counterclaim
as an Affirmative Defense

The purpose of Rule 8(c) is to correct technical pleading errors.

Gallagher's NYC Steakhouse Franchising, Inc. v. N.Y. Steakhouse of Tampa,

Inc., 2011 WL 6034481, *9 (S.D. N.Y. 2011). Even under Rule 8(c) a party is

entitled fair notice of the claims against him. nVision Global Technology

Solutions, Inc. v. Cardinal Health 5, LLC, 2012 WL 3527376, *29 & n.35 (N.D.

Ga. 2012) (noting that defendant may assert equitable estoppel counterclaim as

affirmative defense because plaintiff had “fair notice” and failed to demonstrate

“prejudice or any other grounds” for denying defendant's request).

Further, a party cannot seek the protection of the misdesignation

provision when the Court can determine the claim was not mistakenly plead.
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Glob. Healing Ctr., LP v. Powell, No. 4:10-CV-4790, 2012 WL 1709144, at *6

(S.D. Tex. May 15, 2012) (refusing to redesignate counterclaim as defense

because original designation “was not a mistake,” as made clear by request for

affirmative relief and damages); Las Vegas Dev. Grp., LLC v. SRMOF II 2012-1

Tr., US Bank Tr. Nat'l Ass’n, No. 2;13-cv-02194, 2018 WL 1073385, at *3 (D.

Nev. Feb. 26, 2018) (noting that the affirmative defense could be converted to a

counterclaim because the answer contained a prayer for affirmative relief);

Textron Financial Corp. v. Ship and Sail, Inc., 2011 WL 344134, *6 (D.R.I.

2011)( noting that because the defendants alleged that they suffered monetary

damages as a result of duress inflicted by the plaintiff, and duress is not

recognized as an independent cause of action under Rhode Island law, the court

treated the counterclaim as a defense raised in the pleading).

Here, defendants did not mistakenly plead a counterclaim as an

affirmative defense. Defendants never prayed for money damages nor presented

any evidence at trial to substantiate a damage award. While Rule 8(c) is

designed to prevent success based on a technicality, it cannot be used to

prejudice a party or deprive them of fair notice.

II.

THE EVIDENCE AT TRIAL DOES NOT SUPPORT A JUDGMENT OR AWARD IN
FAVOR OF DEFENDANTS

Defendants contend that Mr. Yount is not entitled to amend the judgment

or a new trial because the trial evidence supports a judgment in favor of

defendants and the damage award. Judge Flanagan expressly applied the

unclean hands doctrine. Defendants then jump to the conclusion that Judge

Flanagan’s finding of unclean hands is the same as a finding of intentional

interference with contractual relations. Defendants cannot demonstrate that

mere communication with members of the IMC gives rise to tortious conduct.
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Further, the damages Judge Flanagan awarded were unsubstantiated. The

evidence at trial cannot support the award in favor of defendants.

A. The Evidence Presented at Trial Does Not Support a
Finding of Liability

1. A Finding of Unclean Hands Cannot Substantiate a
Finding of Intentional Interference

Defendants allege Judge Flanagan’s finding that Mr. Yount had unclean

hands is the same as finding all six elements of intentional interference with

contractual relations. To prove unclean hands a defendant need only show

“misconduct” that is unjust or in bad faith. Las Vegas Fetish & Fantasy

Halloween Ball, Inc. v. Ahern Rentals, Inc., 124 Nev. 272, 275, 182 P.3d 764,

766 (2008). The misconduct justifying unclean hands need not be of such a

nature as to justify legal proceedings. Precision Instrument Mfg. Co. v. Auto.

Maint. Mach. Co., 324 U.S. 806, 815, 65 S. Ct. 993, 997, 89 L. Ed. 1381 (1945).

Here, the defendants only needed to prove that some misconduct occurred

i.e. that Mr. Yount conspired with other investors to interfere with the loan, not

actual interference3 with the contractual relations between Cal Neva and

Mosaic. Indeed, the misconduct defendants needed to prove did not even need to

give rise to civil or criminal liability.

Judge Flanagan expressly based his award on defendants’ affirmative

defense of unclean hands. Notably, he mentions the Nevada Supreme Court’s

two-factor analysis on unclean hands.

THE COURT: The defendants’ counterclaim is unclean hands. In
determining whether a party’s improper conduct bars relief, the Nevada
Supreme Court applies a two-factor test. One, the egregiousness of the

3 To prove a claim of intentional interference with contractual relations a party
must show proof of (1) the existence of a valid contract, (2) the defendant’s
awareness of the contract, (3) intentional acts intended to disrupt the
contractual relationship, (4) actual disruption of the contract and, (5) resulting
damage. Sutherland v. Gross, 105 Nev. 192, 196, 772 P.2d 1287, 1290 (1989).

004275

004275

00
42

75
004275



11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

misconduct at issue; and, two, the seriousness of the harm caused by the
misconduct against the granting of the requested relief.

(Hr’g Tr. 9/08/2017, at 1139:13-19.)The standard for unclean hands is

amorphous and a much lower bar than the standard for intentional interference

with contractual relations. Accordingly, a finding of unclean hands is not the

same as finding that all six elements of intentional interference with

contractual relations have been met.

2. Defendants Cannot Prove Mr. Yount Acted Intentionally to
Interfere with the Mosaic Loan

Defendants do not cite any authority to support their contention that

being in the communication loop with the IMC is an “intentional act.” The heart

of an intentional interference with contractual relations action is the

intentional act that was designed to disrupt a contractual relationship. J.J.

Indus., LLC v. Bennett, 119 Nev. 269, 275, 71 P.3d 1264, 1268 (2003). It is not

enough that the actor intended to perform the acts that caused the result—the

actor must have intended to cause the result itself. Seaman’s Direct Buying

Serv., Inc. v. Standard Oil Co., 36 Cal. 3d 752, 765, 686 P.2d 1158, 1164 (1984),

overruled on other grounds by Freeman & Mills, Inc. v. Belcher Oil Co., 11 Cal.

4th 85, 900 P.2d 669 (1995).

Defendants criticize Mr. Yount for not doing enough to prevent the

Mosaic meeting.4 There was no action by Mr. Yount that could substantiate a

claim for intentional interference. Mr. Yount was not a member of the EC,5 he

did not attend the meeting between the EC and Mosaic, and he never

communicated directly with Mosaic. Defendants “solid evidence” of Mr. Yount’s

4 Knowledge that a tort was going to be committed and the “failure” to prevent
it also cannot give rise to tortious conduct. Wetherton v. Growers Farm Labor
Assn., 275 Cal.App.2d 168, 176 (1969), disapproved of on other grounds in
Applied Equip. Corp. v. Litton Saudi Arabia Ltd., 7 Cal. 4th 503, 521 fn.10, 869
P.2d 454, 487 (1994)

5 Operating Agreement Schedule 8.4
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interference, simple e-mail exchanges6 between Mr. Yount and the IMC, cannot

substantiate their claim.

B. Defendants’ Damage Award was Unsupported

1. Defendants’ Single Unsupported Statement Cannot
Substantiate the Damage Award

Defendants argue the trial evidence supports defendants’ compensatory

damage award and yet the only “evidence” defendants can point to throughout a

seven-day trial is a single sentence. One unsupported statement, where

defendant seemingly pulls a figure out of thin air, cannot support a damage

award. Although the amount of damages need not be mathematically certain,

the injured party is required to establish a reasonable basis for ascertaining

their damages. Cent. Bit Supply, Inc. v. Waldrop Drilling & Pump, Inc., 102

Nev. 139, 142, 717 P.2d 35, 37 (1986). Radovan did not provide any reasonable

basis as to how or why he came up with a 1.6 million dollar figure. He also

provides no reasonable basis as to why that figure should apply equally to

dissimilarly situated defendants. 7

2. The Trial Evidence Does Not Support an Award of
Management Fees or Development Fees

Defendants also contend that the basis for their lost management fees are

“clearly substantiated by the record.” As set out more fully in Mr. Yount’s

Opposition to Defendants’ Motion to Amend the Judgment, the financial pro

6 Indeed the Nevada Supreme Court has noted that an e-mail exchange cannot
even give rise to a civil aiding and abetting claim. See LVRC Holdings, LLC v.
Brekka, 128 Nev. 915, n.5 , 381 P.3d 636 (2012)(affirming district court’s
dismissal of civil aiding and abetting claim because the court reasoned receipt
of e-mails from was not evidence of substantial assistance, encouragement, or
contribution”)

7 See Also Nev. Cement Co. v. Lemler, 89 Nev. 447, 450-51, 514 P.2d 1180, 1182
(1973)(noting that since the purpose of a general damage award is to
compensate the aggrieved party for damage actually sustained, an identical
award to multiple plaintiffs who are dissimilarly situated is erroneous on its
face.)
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forma, is hearsay8 and speculative. Evidence must be relevant and admissible

to support a party’s claim. NRS § 48.015; Burton v. State, 84 Nev. 191, 194, 437

P.2d 861, 863 (1968).9 Defendants’ argue, that the financial pro forma

substantively proves the actual value of the future lost management fees. For

this purpose, the chart is hearsay and does not meet any of the hearsay

exceptions. NRS 51.035; NRS 51.135. Defendants cannot use inadmissible

hearsay to substantiate their damages.

Furthermore, lost future management fees by their very nature are

speculative and therefore to be awardable they must be well substantiated.

Anglo-Iberia Underwriting Mgmt. Co. v. Lodderhose, 282 F. Supp. 2d 126, 129

(S.D.N.Y. 2003), as amended (Oct. 8, 2003). This is particularly true where the

damaged party claims lost profits or management fees of a new business.

McDevitt & St. Co. v. Marriott Corp., 713 F. Supp. 906, 932 (E.D. Va. 1989),

aff'd in part, rev'd in part on other grounds, 911 F.2d 723 (4th Cir.

1990)(holding the calculations upon which the projected management fee claim

is based—the new hotel's projected revenues and operating profits—are simply

too speculative to permit recovery).

Here, calculating defendants’ lost future management fees requires a

calculation of the Cal Neva’s anticipated profits and gross revenues. McDevitt,

713 F. Supp. at 932. Defendants did not meet their burden and therefore the

trial record cannot support defendants’ damage award.

8 The financial pro forma was relevant and admissible only to the question of
what Mr. Yount reviewed prior to investing, regardless of whether its contents
were accurate. It is squarely within the record that Mr. Tratner assessed the
entire pro forma to determine whether the investment was reasonable overall,
not whether the Cal Neva’s projections were reasonable.

9 Defendants Opposition pg. 25
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CONCLUSION

The Court committed errors of law that materially affected the outcome

and violated Mr. Yount’s due process rights. This Court should grant Mr.

Yount’s motion to correct the manifest injustice.

The undersigned hereby affirms that this document does not contain the

social security number of any person.

Dated this 15th day of June, 2018.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By:/s/Daniel F. Polsenberg
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
ADRIENNE BRANTLEY-LOMELI (SBN 14,486)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

RICHARD G. CAMPBELL, JR. (SBN 1832)
THE LAW OFFICE OF RICHARD G. CAMPBELL, JR.
333 Flint Street
Reno, Nevada 89501
Phone (775) 384-1123

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of June, 2018, I served the foregoing

“Plaintiff’s Reply to Defendants’ Opposition to Plaintiff’s Motion for Judgment

as a Matter of Law, for Relief from Judgment, to Alter and Amend the

Judgment, to Amend the Findings and for New Trial” on counsel by the Court’s

electronic filing system to the persons and addresses listed below:

MARTIN A. LITTLE

ALEXANDER VILLAMAR

HOWARD & HOWARD

3800 Howard Hughes Parkway, Suite 1000
Las Vegas, Nevada 89169

MARK G. SIMONS

SIMONS LAW, PC

6490 S. McCarran Blvd., #20
Reno, Nevada 89509

/s/Adam Crawford
An Employee of Lewis Roca Rothgerber Christie LLP
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STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.

____________________________  
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APPEARANCES:

For the Plaintiff:

RICHARD G. CAMPBELL, ESQ.

Attorney at Law

100 W. Liberty

Reno, Nevada 

For the Defendant:

HOWARD & HOWARD 

By:  MARTIN LITTLE, ESQ.

3800 Howard Hughes Parkway 

Las Vegas, Nevada 

  ANDREW WOLF, ESQ.

Attorney at Law 

264 Village Blvd. 

Incline Village, Nevada 
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A. Yes. 

Q. -- chatter back and forth? 

A. Yes. 

Q. With the Incline Men's Group? 

A. Yes.  

Q. Mr. Yount, Ms. Kingston? 

A. Yes.  

Q. That's where you're getting the impression that 

somehow Mr. Yount interfered with the Mosaic loan? 

A. That he's part of the group doing it, yes. 

Q. And you're claiming that somehow Mr. Yount and the 

IMC are responsible for you and Mr. Criswell losing millions 

of dollars, correct?  

A. Given that loan being tanked, that is -- I'm just 

talking about what it's cost us.  The rest of the investor 

group, that could -- you know, we'll see where that ends up, 

but it's a substantial, substantial amount.  

Q. Did you file a compulsory counterclaim against 

Mr. Yount from his lawsuit? 

A. No. 

Q. Did you file any lawsuit against the IMC or any of 

the other investors for interfering with that loan? 

A. No.  The outcome is not yet determined.  

Q. You said the winery sale with Brandon Chaney, and 
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already explained this in your testimony, but the delay that 

Mosaic is talking about here, is that something that is 

attributable to you or Mr. Criswell?

A. No.  We were waiting for approval.  You know, as 

we said in the November meeting, I was given direction, go do 

X, Y and Z with them.  I met with Mosaic and then they agreed 

to those aspects.  We took it back to the committee, tried to 

do that on the 12th, and nobody wanted to -- it didn't even 

get to the point of being able to ask for the approval, 

honestly.  

There was too much argument over we should be 

raising equity, we should be raising this, raising that, do a 

capital call, these types of things.  By the time we got 

around to the January 27th, we had a structured meeting and 

asked for the approval of the loan and which was unanimously 

given.

Q. Sir, counsel asked you if you had filed a 

compulsory counterclaim against Mr. Yount in this litigation.  

You have through me in the pleading filed an affirmative 

defense for unclean hands, have you not?  

A. Yes.  

Q. So look at Exhibit 149.  This is the January third 

party report for Hall.  Go to page three again.  

A. Okay.  
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STATE OF NEVADA )

) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on August 31, 2017, at the hour of TIME, 

and took verbatim stenotype notes of the proceedings had upon 

the trial in the matter of GEORGE S. YOUNT, Plaintiff, vs. 

CRISWELL RADOVAN, et al, Defendant, Case No. CV16-00767, and 

thereafter, by means of computer-aided transcription, 

transcribed them into typewriting as herein appears;

That the foregoing transcript, consisting of pages 1 

through 619, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 28th day of September 2017.

S/s Stephanie Koetting

STEPHANIE KOETTING, CCR #207
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IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE
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to them.  And they want to have you believe that it's lack of 

faith in Criswell Radovan.  You heard the phone message.  

Does that sound like they had lack of faith in us?  

Absolutely not.  Is it a mere coincidence that the very day 

that IMC meets with Mosaic, that they send a letter 

terminating the term sheet and completely backing out?  

And if you want to believe their story that we 

love Mosaic, of course, why would we try to sink it?  If 

Mosaic invited those people that they met with at IMC, let's 

go back and let's have more discussions.  You heard the 

evidence.  They didn't do that.  They didn't want Mosaic.  

They wanted their own financing and they're responsible for 

where this project is, your Honor.  And Mr. Yount was part of 

that.  And to sit here and say he wasn't is disingenuous.  

It's in the documents.  

And, your Honor, importantly, we pled -- we 

haven't sued him for a counterclaim, but we have pled 

affirmative defenses and whether you call it -- 

THE COURT:  Unclean hands.

MR. LITTLE:  Unclean hands, estoppel, waiver, 

contributory fault, it's all the same failure to mitigate 

damages, all roads lead to the same path.  He put himself in 

the position he is now.  He not only caused himself to lose 

potentially this $1 million, he's cost CR Cal Neva over 
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STATE OF NEVADA )

) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on September 8, 2017, at the hour of 

9:00 a.m., and took verbatim stenotype notes of the 

proceedings had upon the trial in the matter of GEORGE S. 

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al., 

Defendants, Case No. CV16-00767, and thereafter, by means of 

computer-aided transcription, transcribed them into 

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1 

through 1142, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 13th day of October 2017.

S/s Stephanie Koetting

STEPHANIE KOETTING, CCR #207
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INTRODUCTION

Judge Flanagan’s unsupported award of damages to Marriner in an

amended order violated Mr. Yount’s due process rights. Defendant Marriner

never pleaded or proved a counterclaim and yet Judge Flanagan awarded

speculative damages to defendant. Defendant attempts to justify his damage

award by pointing to various procedural rules. However, even these liberal

rules still require advanced notice and an opportunity to defend. Further, this

case is not about a “technical error” within the four corners of defendant’s

pleading. The procedural rules defendant relies on to justify his damage award

are designed to ameliorate technical errors in a complaint (especially in a notice

pleading State). Defendant cannot point to a single instance that would

demonstrate that he sought money damages prior to Judge Flanagan’s

unsupported award. These procedural rules are not an end run around due

process.

Further, the record cannot support a judgment against Mr. Yount or a

damage award in favor of defendant. Indeed, even defendant fails to cite to any

credible evidence in the record and can only either point to the findings

themselves or mischaracterize the record to support his motion. Accordingly,

Mr. Yount is entitled amended findings and judgment in Mr. Yount’s favor, or

at least new trial.

I.

THE COURT COULD NOT HAVE AWARDED DAMAGES TO MARRINER

Defendant contends the Court had authority to render all appropriate

relief pursuant to Rule 15(b) and Rule 54(c) because “Judge Flanagan expressly

stated Mr. Yount’s conduct established liability.” Defendant relies on the

contention that Rule 15(b) and 54(c) are liberal and broad rules. However, these

rules are not so broad as to permit a court to abandon the due process

requirement of advanced notice. Further, these procedural rules must be read
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together and cannot be used to circumvent due process. The test for consent is

whether the opposing party had a fair opportunity to defend and could have

presented additional evidence had the substance of the amendment been known

sooner. Matter of Prescott, 805 F.2d 719, 725 (7th Cir. 1986); see Born v.

Monmouth Cnty. Corr. Inst., 458 Fed.Appx. 193, 199 (3d Cir.2012) (affirming

the denial of a Rule 15(b) motion at trial to add a demand for punitive damages

because it is “unfair and substantially prejudicial to permit the injection of a

new and different prayer for relief after trial at the very end of the case”)

(citation omitted). Mr. Yount did not have advanced notice that substantial

money damages were at stake and therefore the Court cannot award damages

under 15(b) or 54(c).

A. Mr. Yount Did Not Impliedly Consent to Try a Counterclaim

Defendant contends that both Judge Flanagan and the successor Judge

found pursuant to 15(b) that the claim of intentional interference was tried.1

Neither Judge Flanagan2 or the successor Judge3 made the express finding that

intentional interference with contractual relations was tried by implied consent.

A trial court abuses its discretion when an amendment of the pleadings

violates a party’s due process. Deere & Co. v. Johnson, 271 F.3d 613, 622 (5th

Cir. 2001). A defendant fails to give a plaintiff adequate notice of an implied

claim when evidence relevant to the new claim is also relevant to the claim

originally pled. McLeod v. Stevens, 617 F.2d 1038, 1040–41 (4th Cir. 1980)

(noting that all evidence of harm to plaintiff was germane to the equitable relief

plaintiff sought and its admission without objection, therefore, cannot be

treated as implied consent to the trial of the issue of damages); Addie v. Kjaer,

1 Defendant’s Motion 5: 8-10, 14:23-26

2 Hr’g Tr. 9/08/2017, at 1139:13-19

3 Judgment, Filed 30/12/2018
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737 F.3d 854, 867 (3d Cir. 2013); In re Acequia, Inc., 34 F.3d 800, 814 (9th Cir.

1994) (quoting Wesco Mfg. v. Tropical Attractions, 833 F.2d 1484, 1487 (11th

Cir. 1987) (the introduction of evidence arguably relevant to pleaded issues

cannot serve to give a party fair notice that new issues entered the case).

Implied consent is not established merely because evidence bearing directly on

an unpleaded issue was introduced without objection; it must appear that the

parties understood the evidence was aimed at the unpleaded issue. Viox v.

Weinberg, 861 N.E.2d 909, 917 (Ohio Ct. App. 2006). Trial of unpleaded issues

by implied consent is not lightly to be inferred under Rule 15(b). Deere & Co. v.

Johnson, 271 F.3d 613, 622 (5th Cir. 2001).

Here, defendant cannot point to any evidence in the record to

demonstrate that Mr. Yount expressly or impliedly consented to try a

counterclaim.4 Defendant argues that Mr. Yount’s “counsel admitted that the

defendants tried their claims of wrongdoing against Yount”5 because Mr.

Campbell stated, “they shifted that focus.”6 Mr. Yount’s counsel did not

acquiesce to a trial regarding a counterclaim. Rather, he argued that there

were no counterclaims against Mr. Yount:

MR. CAMPBELL: I think the Mosaic loan issue is a red
herring. That happened way after the fact. There was no
counterclaim against Mr. Yount for somehow derailing that
loan and there’s no evidence that he was involved in any
discussions with Mosaic.

(Hr’g Tr. 9/08/2017, at 1016: 9-13.)

4 Defendant fails to address any of Mr. Yount’s Rule 16(b) arguments. He fails
to show good cause in deviating from the scheduling order. If Defendant
believed he had a viable counterclaim he had a considerable amount of time to
amend his pleading. Nutton v. Sunset Station, Inc. 357 P.2d 966, 131 Nev. Adv.
Op. 34( Nev. Ct. App. 2015).

5 Defendants Motion 8:9-11

6 Id.
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Further, Mr. Yount could not have impliedly consented to a try a

counterclaim when defendant’s counsel reassured him that the Mosaic

loan evidence was relevant only to dispute Mr. Yount’s prima facie

case, not a counterclaim.

MR. WOLF: So that [the Mosaic meeting] goes to causation of
damage. It’s Mr. Yount’s own inaction in this case…And in
hindsight, I don't think he was calculating to hurt himself…I
think that contributed to his own damage insofar as his damages
relate to the failure and the bankruptcy of the project.

(Hr’g. Tr. 09/08/2017 1074:5-18.)

The defendants’ affirmative defense of unclean hands also made

notice of any counterclaim centered on the Mosaic loan impossible. And

each time Mr. Yount questioned the validity of the Mosaic loan

evidence, he was told the defendants had not pleaded a counterclaim

but had pleaded the affirmative defense of unclean hands.7 See Addie,

737 F.3d at 867; Taylor v. Mills, 892 F. Supp. 2d 124, 138 (D.D.C. 2012)

(holding no implied consent even though the defendant responded to

the plaintiff's eleventh hour insertion of a hostile work environment

claim because that response was cursory and always based on the

premise that “Plaintiff did not plead a hostile work environment

claim.”) While some evidence may have come in that might have been

relevant to a counterclaim claim, that introduction cannot justify

implied consent to try an unpleaded issue.

B. Rule 54(c) Requires Express or Implied Consent

Rule 54(c) applies where “the allegations properly pled and proven

support a theory and type of relief not specified in [ ] demand for judgment.”

Pinkley, Inc. v. City of Frederick, MD., 191 F.3d 394, 400 (4th Cir. 1999). The

7 Hr’g Tr. 9/08/2017, at 1054:16-19; Hr’g Tr. 8/31/2017, at 515:17-21
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purpose of 54(c) is to allow the court to give relief without regard to the

constraints of the antiquated and ridged forms of action and to eliminate the

theory of pleading doctrine. Baker v. John Morrell & Co., 266 F. Supp. 2d 909,

929 (N.D. Iowa 2003), aff’d, 382 F.3d 816 (8th Cir. 2004) (noting a party should

recover on valid claim regardless of his counsel’s failure to perceive the true

basis of the claim at the pleading stage, provided always that a late shift in the

thrust of the case will not prejudice the other party in maintaining his defense

in the merits). Rule 54(c) has limits and “a party will not be given relief not

specified in its complaint where the failure to ask for particular relief so

prejudiced the opposing party that it would be unjust to grant such relief.”

Cooper v. Gen. Am. Life Ins. Co., 827 F.3d 729, 732 (8th Cir. 2016). While Rule

54(c) permits relief on grounds not pleaded, that rule does not go so far as to

authorize the granting of relief on issues neither raised nor tried. Idaho Res.,

Inc. v. Freeport-McMoran Gold Co., 110 Nev. 459, 462, 874 P.2d 742, 744

(1994)(quoting Combe v. Warren's Family Drive–Inns, Inc., 680 P.2d 733, 735–

36 (Utah 1984).

The discretion afforded by Rule 54(c) assumes that the entitlement to

relief not specifically pled has been tested adversarially, tried by consent or at

least developed with meaningful notice. Peterson v. Bell Helicopter Textron, Inc.

806 F.3d 335 (5th. Cir. 2015)(noting that for the entirety of the litigation

through final judgment the party believed it was defending only against a claim

for money damages and it had no opportunity to effectively defend itself from

injunction request.) Thus, the “relief may be based on a theory of recovery only

if the theory was presented in the pleadings or tried with the express or implied

consent of the parties.” Idaho Res., 110 Nev. at 462 (quoting Evans Products

Co. v. West American Ins. Co., 736 F.2d 920 (3d Cir.1984).

As discussed above, Mr. Yount did not expressly or impliedly consent to

try a counterclaim. The purpose of Rule 54(c) is to allow a court to fill in relief,
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not new claims. Mr. Yount was unaware that substantial money damages were

at stake and it would be unjust to grant such relief. See Gilbane Bldg. Co. v.

Fed. Reserve Bank of Richmond, Charlotte Branch, 80 F.3d 895, 901 (4th Cir.

1996) (holding that a substantial increase in the defendant’s potential ultimate

liability can constitute specific prejudice barring additional relief under Rule

54(c) and that the complaint gave no warning that successful prosecution of the

action could result in an award of three times the actual damages).

II.

THE RECORD DOES NOT SUPPORT A JUDGMENT IN FAVOR OF MARRINER

A. Defendant’s Motion Fails to Point to Any Evidence
in the Record of Mr. Yount’s Allegedly Wrongful Conduct

Pursuant to Rule 52(b), in a bench trial the Court can amend its findings

after the judgment where “the sufficiency of the evidence supporting the

findings” is called into question. A trial court is required to amend its findings

of fact based on evidence contained in the record. Fontenot v. Mesa Petroleum

Co., 791 F.2d 1207, 1219 (5th Cir. 1986).

Here, rather than cite to evidence in the record, defendant cites to Judge

Flanagan’s findings to substantiate his argument that evidence in the record

supports a judgment in favor of defendants. Defendant essentially argues that

Judge Flanagan’s findings are supported by Judge Flanagan’s findings. For

instance, defendant alleges that Mr. Yount intentionally interfered with the

Mosaic loan but to support his allegation defendant cites to Judge Flanagan’s

oral findings.8 Defendant then contends that Mr. Yount was aware that the

IMC intended to interfere with the loan but rather than cite to any testimony in

the record to support this erroneous allegation, defendant again points to Judge

8 Defendant’s Motion 14:16-21
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Flanagan’s findings.9 Defendant does not support these contentions with any

other evidence. Defendant’s motion is filled with similar examples.10

Further, the only evidence aside from Judge Flanagan’s oral findings that

defendant cites is three sentences from Marriner describing how the allegations

have affected him.11 And instead of analyzing any of the trial exhibits to

demonstrate how the evidence supports a finding of intentional interference

with contractual relations, defendant simply states that “Judge Flanagan cited

to Trial Exhibits 121, 125, 126, 127, 130, 132, and 133 to demonstrate that the

members of the IMC were communicating extensively regarding the Mosaic

loan.”12 Accordingly, defendant’s motion cannot demonstrate that the evidence

in the record supports Judge Flanagan’s findings.

B. Mr. Yount’s Conduct Was Not Tortious and Cannot
Support an Award in Favor of Defendant

Defendant alleges there are “various grounds for affirmative relief” but

fails to cite any case law to demonstrate that simply communicating with the

Executive Committee (“EC”) or IMC is tortious conduct. Defendant generally

defines the elements of intentional interference with contractual relations, civil

aiding and abetting, and conspiracy. However, defendant fails to provide any

analysis as to whether Mr. Yount’s mere communication rises to the level of

tortious conduct.

1. Defendant’s Counsel Conceded That Mr. Yount Did
Not Act Intentionally

The heart of an intentional interference with contractual relations action

is the intentional act that was designed to disrupt a contractual relationship.

J.J. Indus., LLC v. Bennett, 119 Nev. 269, 275, 71 P.3d 1264, 1268 (2003). If an

9 Defendant’s Motion 11:14-17

10 Defendant’s Opposition 9:5-7

11 Defendant’s Opposition 10:13-17; Hr’g. Tr. 08/29/12 122:13

12 Defendant’s Opposition 12:3-7
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actor does not have the intent of causing interference, the actor’s conduct does

not subject the actor to liability even if the actor’s actions have the unintended

effect of deterring the third person from dealing with the other. Seaman’s Direct

Buying Serv., Inc. v. Standard Oil Co., 36 Cal. 3d 752, 765, 686 P.2d 1158, 1164

(1984), overruled on other grounds by Freeman & Mills, Inc. v. Belcher Oil Co.,

11 Cal. 4th 85, 900 P.2d 669 (1995). It is not enough that the actor intended to

perform the acts that caused the result—the actor must have intended to cause

the result itself. Id.

Here, defendant alleges Mr. Yount actively participated in interfering

with the loan. However, defendant never accused Mr. Yount of intentionally

interfering with the Mosaic loan. In fact, Marriner conceded that he did not

even have enough information to accuse the IMC of interfering with the loan.13

He then noted that the only conduct Mr. Yount engaged in was simply

communicating with the IMC.14 Importantly, Marriner’s counsel questioned Mr.

Yount regarding whether he intended the result of the Mosaic meeting to occur.

Mr. Yount testified that he believed the meeting was to put a deal in place, not

to tank the loan.

MR. WOLF: What did you believe was going to happen, transpire in the
meeting by the three executive committee members in Sacramento with
Mosaic prior to the meeting that Mr. Radovan had scheduled?

MR. YOUNT: I did not know what was going to happen. I believe they were
trying to put the deal together, though, but that was just my
understanding.
* * *
… as far as I know, they [the EC] wanted to save the deal.

13 MR. LITTLE: Isn't it true that you understood that the IMC group went to
Mosaic's office behind Criswell Radovan's back and said something to cause
them to pull the plug on the financing?
MARRINER: I heard it as a rumor, but I was not involved.

Hr’g Tr. 08/29/2017 157:21-24, 158:6-7

14 Hr’g. Tr. 08/29/2017 158:14-24, 159:1
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(Hr’g. Tr. 09/06/2017 767:14-20; 769:6-9.) Defendant cannot support a claim

that Mr. Yount intentionally interfered with the Mosaic loan. Defendant’s

counsel demonstrated at trial that Mr. Yount did not directly act to interfere

with the loan and also that Mr. Yount did not intend to “torpedo” the Mosaic

loan. Indeed, it makes little sense to find that Mr. Yount intended to disrupt the

Mosaic loan. Even defendant’s counsel indicated in his closing argument that

Mr. Yount did not intend to interfere with the loan.

MR. WOLF: I don’t believe Mr. Yount conspired to interfere with that loan
however he had an opportunity, he knew the meeting that was about to
happen was probably not legit, in his words, and he had an opportunity to
head off the CR people [IMC People] at the pass and maybe avoid what
happened.

(Hr’g Tr. 9/08/2017, at 1073: 20-24.)

Mr. Yount was not a member of the EC,15 he did not attend the meeting

between the EC and Mosaic, and he never communicated directly with Mosaic.

The evidence introduced at trial cannot support a finding that Mr. Yount

intentionally interfered with the Mosaic loan or intended the result of the

Mosaic meeting.

2. Defendant Fails to Demonstrate That Mere Knowledge a
Tort is Going to Be Committed is Sufficient to Prove Tortious
Conduct

At most, defendant could accuse Mr. Yount of not doing enough16 to stop

the meeting with Mosaic. However, knowledge that a tort was going to be

committed and the “failure” to prevent it is not tortious conduct. See LVRC

Holdings, LLC v. Brekka, 128 Nev. 915, n.5 , 381 P.3d 636 (2012)(affirming

district court’s dismissal of civil aiding and abetting claim because the court

reasoned receipt of e-mails from was not evidence of substantial assistance,

encouragement, or contribution”);Casella v. SouthWest Dealer Services, Inc., 157

15 Operating Agreement Schedule 8.4

16 Hr’g Tr. 08/31/2017 499:24, 500:1-3
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Cal.App.4th 1127, 1140-1141 (2007); Wetherton v. Growers Farm Labor Assn.,

275 Cal.App.2d 168, 176 (1969), disapproved on another ground in Applied

Equip. Corp. v. Litton Saudi Arabia Ltd., 7 Cal. 4th 503, 521 fn.10, 869 P.2d

454, 487 (1994)(“mere knowledge, acquiescence, or even approval of an act

without an agreement to cooperate is not enough.”) It is not enough that the

accused knew of an intended wrongful act, they had to agree to achieve it.

Choate, 86 Cal. App. 4th at 333, 103 Cal. Rptr. 2d at 353. Liability for

conspiracy and civil aiding and abetting depends on proof that the party

intentionally participated with knowledge of the object to be attained. Casey v.

U.S. Bank Nat. Assn, 127 Cal.App.4th 1138,1145-1146 (2005).

Here, defendant cannot show that Mr. Yount’s conduct was tortious.

Defendant erroneously contends that Mr. Yount “knew the IMC’s objective was

to cause Mosaic to ‘tear up’ the funding commitment.”17 Defendant cannot point

to any evidence or testimony that demonstrates this incorrect statement. In

fact, the record shows Mr. Yount was in favor of the Mosaic deal.

MR. WOLF: At that point, in time, just a couple of days before the meeting
at Mosaic, you were in favor of the Mosaic deal?
MR. YOUNT: I was in favor of any deal and that was the only real deal I
was aware of.

(Hr’g. Tr. 09/06/2017 766:13-17.) The record further reveals that Mr. Yount

thought the Mosaic meeting was to save the deal (see supra).18 The only conduct

he was accused of was choosing not to inform Criswell Radovan of the meeting.

This conduct simply cannot give rise to liability.

The judgment in favor of defendant was unjustified and defendant fails to

direct this Court to any evidence or testimony that can support liability. The

legal error is even more severe when combined with the outrageous award of

17 Defendant’s motion 16:14-16

18 Hr’g. Tr. 09/06/2017 769:6-9
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speculative damages that Judge Flanagan unilaterally inserted into an

amended order.

C. Marriner’s Damage Award Was Not Substantiated

Defendant fails to address Mr. Yount’s argument that the Court cannot

award speculative damages. Rather, defendant alleges he is entitled to his

damage award based on the Real Estate Consulting Agreement. Pursuant to

the agreement Marriner would have been paid 3% of the gross revenue of the

project.19

It is well established that future earnings by their very nature are

speculative and therefore to be awardable they must be well substantiated.

Anglo-Iberia Underwriting Mgmt. Co. v. Lodderhose, 282 F. Supp. 2d 126, 129

(S.D.N.Y. 2003), as amended (Oct. 8, 2003). This is particularly true where the

calculation of damages involves lost profits of a new business. McDevitt & St.

Co. v. Marriott Corp., 713 F. Supp. 906, 932 (E.D. Va. 1989), aff'd in part, rev'd

in part on other grounds, 911 F.2d 723 (4th Cir. 1990)(holding the calculations

upon which the projected management fee claim is based—the new hotel's

projected revenues and operating profits—are simply too speculative to permit

recovery).

Marriner’s lost future earnings under the consulting agreement are

inextricably linked to anticipated profits and gross revenues. McDevitt, 713 F.

Supp. at 932. The Nevada Supreme Court has already articulated how lost

profits must be proven. Knier v. Azores Const. Co., 78 Nev. 20, 24, 368 P.2d 673,

675 (1962). “Where the loss of anticipated profits is claimed as an element of

damages, the business claimed to have been interrupted must be an established

one and it must be shown that it has been successfully conducted for such a

length of time and has such a trade established that the profits therefrom are

reasonably ascertainable.” Id.

19 Defendants Motion 10:20
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Here, defendant fails to substantiate how he is entitled to $1.5 million. To

calculate Marriner’s lost future fees, the defendant would have to prove

anticipate gross revenue. Calculating gross revenue of a hotel that never opened

is entirely speculative. The successful operation of the Cal Neva would depend

on market conditions, average room rates, the hotel’s occupancy during certain

periods, the hotel’s expenses, and several other contingencies. Nevada law is

clear to prove anticipated profits with reasonable certainty a party must show

the business was established in the market and had been successfully

conducted. At trial, defendant did not present any evidence that is of the type to

prove future earnings. Thus, Judge Flanagan’s award was unsupported and

capricious. Unsupportable and speculative damages are clear legal error.

CONCLUSION

The Court committed errors of law that materially affected the outcome

and violated Mr. Yount’s due process rights. This Court should grant Mr.

Yount’s motion to correct the manifest injustice.

The undersigned hereby affirms that this document does not contain the

social security number of any person.

Dated this 15th day of June, 2018.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By:/s/Daniel F. Polsenberg
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

RICHARD G. CAMPBELL, JR. (SBN 1832)
THE LAW OFFICE OF RICHARD G. CAMPBELL, JR.
333 Flint Street
Reno, Nevada 89501
Phone (775) 384-1123

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of June, 2018, I served the foregoing

“Plaintiff’s Reply to Marriners’ Opposition to Plaintiff’s Motion for Judgment as

a Matter of Law, for Relief from Judgment, to Alter and Amend the Judgment

to Amend the findings, and for New Trial” on counsel by the Court’s electronic

filing system to the persons and addresses listed below:

MARTIN A. LITTLE

ALEXANDER VILLAMAR

HOWARD & HOWARD

3800 Howard Hughes Parkway, Suite 1000
Las Vegas, Nevada 89169

MARK G. SIMONS

SIMONS LAW, PC

6490 S. McCarran Blvd., #20
Reno, Nevada 89509

/s/Adam Crawford
An Employee of Lewis Roca Rothgerber Christie LLP
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CRISWELL RADOVAN, et al.,
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DOWNY BRAND

By:  RICHARD CAMPBELL, ESQ.

100 W. Liberty
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HOWARD & HOWARD 

By:  MARTIN LITTLE, ESQ.

3800 Howard Hughes Parkway 

Las Vegas, Nevada 

  ANDREW WOLF, ESQ.

Attorney at law  
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Criswell and Mr. Radovan are individually liable in this 

case.  

I'm going to move to the Mosaic loan issue. 

THE COURT:  We want to make sure that we give the 

other side sometime as well.  

MR. CAMPBELL:  I can wrap this up pretty quick, 

your Honor. 

THE COURT:  Go ahead.

MR. CAMPBELL:  I think the Mosaic loan issue is a 

red herring.  That happened way after the fact.  There was no 

counterclaim against Mr. Yount for somehow derailing that 

loan and there's no evidence that he was involved in any 

discussions with Mosaic.  Obviously, all the investors were 

concerned.  We've got the e-mails.  They're trying to work 

out a strategy.  Mr. Yount has no -- what incentive would he 

have to undermine the Mosaic loan?  Mr. Criswell tells him in 

exhibit -- 

THE COURT:  Clearly none.  

MR. CAMPBELL:  51. 

THE COURT:  I think everybody testified that 

Mosaic was the best option.  Mr. Chaney said it as well.  It 

was the best option to rescue the project.  

MR. CAMPBELL:  We have the best evidence in this 

case as to what happened with Mosaic, their own words in the 
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to them.  And they want to have you believe that it's lack of 

faith in Criswell Radovan.  You heard the phone message.  

Does that sound like they had lack of faith in us?  

Absolutely not.  Is it a mere coincidence that the very day 

that IMC meets with Mosaic, that they send a letter 

terminating the term sheet and completely backing out?  

And if you want to believe their story that we 

love Mosaic, of course, why would we try to sink it?  If 

Mosaic invited those people that they met with at IMC, let's 

go back and let's have more discussions.  You heard the 

evidence.  They didn't do that.  They didn't want Mosaic.  

They wanted their own financing and they're responsible for 

where this project is, your Honor.  And Mr. Yount was part of 

that.  And to sit here and say he wasn't is disingenuous.  

It's in the documents.  

And, your Honor, importantly, we pled -- we 

haven't sued him for a counterclaim, but we have pled 

affirmative defenses and whether you call it -- 

THE COURT:  Unclean hands.

MR. LITTLE:  Unclean hands, estoppel, waiver, 

contributory fault, it's all the same failure to mitigate 

damages, all roads lead to the same path.  He put himself in 

the position he is now.  He not only caused himself to lose 

potentially this $1 million, he's cost CR Cal Neva over 
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That's exactly what he was doing here.  He was 

talking to people he trusted, Peter Grove, his own CPA.  He 

wasn't relying on Mr. Marriner for project information.  He 

was going to Mr. Radovan.  He was going to his own CFO to 

evaluate that information.  So we believe all the elements to 

either negate reliance or to carry the defense under 

Blanchard are established through the facts of this case.  

And I appreciate that the Court was familiar with 

that August 3rd e-mail.  Mr. Marriner, I'm talking to Radovan 

directly now, I'm really not looking to you for information, 

thanks for calling me, in so many words.  

So with that, there's been a lot of talk of the 

Mosaic deal and how it was torpedoed.  I share the same view 

as Mr. Little that if there were damages from this 

investment, it's not from -- he got a Cadillac.  He got a new 

Cadillac.  There's no evidence of a difference in value.  If 

it's because the project failed, the project failed in the 

aftermath, after the investment, after the Mosaic loan was 

interfered with.  

I don't believe Mr. Yount conspired to interfere 

with that loan, however, he had an opportunity, he knew the 

meeting that was about to happen was probably not legit, in 

his words, and he had an opportunity to head off the CR 

people at the pass and maybe avoid what happened, which is 
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the Mosaic loan being -- 

THE COURT:  The IMC people?  

MR. WOLF:  Yes. 

THE COURT:  Not the CR.  You transposed.  

MR. WOLF:  Yes.  Thank you.  So that goes to 

causation of damage.  It's Mr. Yount's own inaction in this 

case.  He's pointing fingers at defendants for inaction and 

failing to inform.  He was aware of a very critical event 

about to happen that is probably spelled the doom of this 

project.  

And in hindsight, I don't think he was calculating 

to hurt himself, in hindsight you can look back and say, wow, 

you knew this, you knew it was legit.  You asked people if it 

was legit.  You didn't step up and say anything.  And since 

we're all here in hindsight looking back at what everybody 

did, I think that contributed to his own damage insofar as 

his damages relate to the failure and the bankruptcy of the 

project.  

So in sum, your Honor, I don't believe any fraud 

elements have been established.  I don't believe they've been 

established by clear and convincing evidence.  Mr. Marriner 

did not handle Mr. Yount's funds.  The funds were handled by 

others.  And given the serious burden of proof, I believe 

there should be a defense judgment in favor of Marriner on 
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or fraudulent, and, therefore, the sixth cause of action is 

dismissed. 

The seventh cause of action, securities fraud.  

First, under Exhibit 3, there's a disclaimer.  Second, 

pursuant to NRS 90.530, this is not a security.  Third, under 

Rule 4 A of the Securities and Exchange Act of 1933, this is 

a private placement agreement and not a security.  And, 

therefore, the seventh cause of action is dismissed.  

Because those actions have been dismissed against 

the defendant, the counterclaim by the defendant, David 

Marriner, against the other defendants must be dismissed as 

moot.  

The defendants' counterclaim is unclean hands.  In 

determining whether a party's improper conduct bars relief, 

the Nevada Supreme Court applies a two-factor test.  One, the 

egregiousness of the misconduct at issue; and, two, the 

seriousness of the harm caused by the misconduct against the 

granting of the requested relief.  And that the District 

Court has broad discretion in awarding damages. 

In this case, but for the intentional interference 

with the contractual relations between Mosaic and Cal Neva 

LLC, this project would have succeeded.  That is undisputed.  

Mr. Chaney agrees, Mr. Yount agrees, everybody agrees that 

money would have covered all the costs and the debts.  
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STATE OF NEVADA )

) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on September 8, 2017, at the hour of 

9:00 a.m., and took verbatim stenotype notes of the 

proceedings had upon the trial in the matter of GEORGE S. 

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al., 

Defendants, Case No. CV16-00767, and thereafter, by means of 

computer-aided transcription, transcribed them into 

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1 

through 1142, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 13th day of October 2017.

S/s Stephanie Koetting

STEPHANIE KOETTING, CCR #207
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January 30, 2016 at the bottom? 

A. Yes.  

Q. The bottom of page 1 of Exhibit 122?  

A. Yes.  

Q. And it reads, he said three of the EC is having a 

meeting with Mosaic in Sac on Monday without CR.  Is that 

legit without CR, without their advanced permission, question 

mark.  Do you see that?  

A. Yes.  

Q. Do you understand that to be Mr. Yount expressing 

his feelings or concern about a meeting happening between 

certain members of the EC and Mosaic without CR's knowledge 

or permission?  

MR. CAMPBELL:  Objection.  I think the document 

speaks for itself.  He's asking for Mr. Yount's mindset and I 

think the document speaks for itself. 

THE COURT:  Sustained.  

BY MR. WOLF:

Q. Did Mr. Yount ever share with you prior to the 

meeting with Mosaic that you were driving to, that there was 

going to be a meeting between members of the EC and Mosaic in 

advance of your planned meeting with Mosaic? 

A. No.  

Q. Do you believe that he should have so informed 
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you?  

A. Well, those people who knew, certainly somebody 

should have.  

Q. And why do you say that?  

A. It was totally unauthorized and, frankly, 

interference.  And, obviously, in the letter that Mosaic 

said, starts off with, as you know.  That is -- so they 

obviously told Mosaic they were authorized to do that.  

Q. So the, as you know, words in the e-mail you 

received from Mosaic's representative actually was not 

accurate.  You did not know that had happened?  

A. Exactly.  

Q. When did you become aware of efforts by the IMC 

group or certain of its members to, for lack of a better 

word, cut you and Bill Criswell and Criswell Radovan out of 

the project, out of the -- 

A. At the time, the first time that was seen was at 

the second meeting on -- after the EC and member meeting on 

January 27th.  But as we have come to find out in discovery, 

it started on December 13th or earlier.  

Q. And what did you determine began on or before 

December 13th in regard to efforts to remove you or replace 

you?  

A. That Brandon and Paul had an entire drop box file 
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already explained this in your testimony, but the delay that 

Mosaic is talking about here, is that something that is 

attributable to you or Mr. Criswell?

A. No.  We were waiting for approval.  You know, as 

we said in the November meeting, I was given direction, go do 

X, Y and Z with them.  I met with Mosaic and then they agreed 

to those aspects.  We took it back to the committee, tried to 

do that on the 12th, and nobody wanted to -- it didn't even 

get to the point of being able to ask for the approval, 

honestly.  

There was too much argument over we should be 

raising equity, we should be raising this, raising that, do a 

capital call, these types of things.  By the time we got 

around to the January 27th, we had a structured meeting and 

asked for the approval of the loan and which was unanimously 

given.

Q. Sir, counsel asked you if you had filed a 

compulsory counterclaim against Mr. Yount in this litigation.  

You have through me in the pleading filed an affirmative 

defense for unclean hands, have you not?  

A. Yes.  

Q. So look at Exhibit 149.  This is the January third 

party report for Hall.  Go to page three again.  

A. Okay.  
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STATE OF NEVADA )

) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on August 31, 2017, at the hour of TIME, 

and took verbatim stenotype notes of the proceedings had upon 

the trial in the matter of GEORGE S. YOUNT, Plaintiff, vs. 

CRISWELL RADOVAN, et al, Defendant, Case No. CV16-00767, and 

thereafter, by means of computer-aided transcription, 

transcribed them into typewriting as herein appears;

That the foregoing transcript, consisting of pages 1 

through 619, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 28th day of September 2017.

S/s Stephanie Koetting

STEPHANIE KOETTING, CCR #207
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Attorney at Law

100 W. Liberty

Reno, Nevada 

For the Defendant:

HOWARD & HOWARD 

By:  MARTIN LITTLE, ESQ.

3800 Howard Hughes Parkway 

Las Vegas, Nevada 

  ANDREW WOLF, ESQ.

Attorney at Law 

264 Village Blvd. 

Incline Village, Nevada 

004391

004391

00
43

91
004391



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

122

So being involved, I still think it is one of the 

best real estate opportunities in North Lake Tahoe and 

probably in Nevada.  When it is -- when it's finally 

finished, it's going to be sensational.  It's a unique 

location that cannot be duplicated with those views and that 

location.  You know, I'm just sorry that it fell into 

problems.  

Q. I'd like you to tell the Court what it's like to 

be charged with fraud such as in this case? 

THE COURT:  I don't think that's necessary.  

MR. CAMPBELL:  I'll object to that.

BY MR. WOLF:

Q. How have these allegations affected you?  

A. I can't even put it into words.  It's ruined my 

life, made it very difficult.  I've never in 39 years as a 

broker, developer, I've been a broker for over 2500 homes, 

I've never been accused of fraud or lying or cheating.  And 

to have it come from a friend, kind of friend, and I thought 

we were friendly, but it has ruined my life since the day 

that lawsuit was filed.  

It hurt me that the project failed or was thrown 

into bankruptcy, because that was my next five years.  I had 

already laid out that I was going to help bring the most -- 

the dream of bringing the Cal Neva back to life was something 
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Radovan's part? 

A. No.  

Q. And Criswell Radovan are still managers of this 

project, correct?  

A. Correct.  

Q. And under the operating agreement, they could have 

been removed had they done something wrong? 

A. That's correct. 

Q. Sir, you understood that Mr. Radovan had secured a 

loan commitment in 2015 from the company we've been talking 

about, Mosaic, correct?  

A. That's what I understand.  

Q. And you understood this loan would have replaced 

the Hall and Ladera loans and provided the additional capital 

to finish the project? 

A. I believe it would have.  

Q. And I think you said you understood it provided 

some cushion to do some things that maybe weren't necessarily 

needed, but would be nice to do?  

A. Yes.  

Q. Isn't it true that you understood that the IMC 

group went to Mosaic's office behind Criswell Radovan's back 

and said something to cause them to pull the plug on the 

financing?  
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MR. CAMPBELL:  Objection, lack of foundation. 

THE COURT:  How would he know that?  

BY MR. LITTLE:

Q. I'll ask him.  Did you hear that?

MR. CAMPBELL:  Same objection. 

THE WITNESS:  I heard it as a rumor, but I was not 

involved. 

THE COURT:  I'll consider that.  

BY MR. LITTLE:

Q. Were you aware that the IMG group were pursuing 

their own refinancing with Roger Whittemore, Mr. Yount's 

friend?  

A. I understood that they were in discussions with 

North Light and I had even attempted to put them in touch 

with North Light through another independent person, but they 

never responded, but I guess IMC did later.  

Q. Sir, are you aware of all the e-mails and 

correspondence between the IMC group people and Mr. Yount 

discussing how to oust the Criswell Radovan group and talk 

about how to deal with the Mosaic loan? 

A. I only saw those when I was -- when they delivered 

the court files.  And as I was looking through, I was 

surprised to see that there was a group kind of talking about 

removing Criswell Radovan as manager and taking over the 
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project.  

Q. And securing financing separate and apart from 

Mosaic? 

A. I believe so.  

Q. And you understood that Mr. Yount was involved in 

those communications with the IMG group?  

A. There were several e-mails confirming that. 

Q. During the time period June-ish, June, July, all 

the way until when Mr. Yount invested, we heard a lot about 

in e-mails your name and Mr. Radovan's name come up.  

Mr. Criswell wasn't involved in any of these discussions, was 

he? 

A. I don't believe he was involved.  

Q. In other words, you're not aware of any 

involvement that Mr. Criswell had with respect to Mr. Yount's 

investment, are you?  

A. Say that again.  

Q. You're not aware of any involvement that 

Mr. Criswell may or may not have had with respect to 

Mr. Yount's investment? 

A. No.  

Q. I just have one other brief topic, sir.  Counsel 

had suggested to you that Criswell Radovan needed preapproval 

from members of this investment group before it could sell 
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STATE OF NEVADA )

) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on August 29, 2017, at the hour of 9:00 

a.m., and took verbatim stenotype notes of the proceedings 

had upon the trial in the matter of GEORGE S. YOUNT, 

Plaintiff, vs. CRISWELL RADOVAN, et al., Defendant, Case 

No. CV16-00767, and thereafter, by means of computer-aided 

transcription, transcribed them into typewriting as herein 

appears;

That the foregoing transcript, consisting of pages 1 

through 203, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 25th day of September 2017.

S/s Stephanie Koetting

STEPHANIE KOETTING, CCR #207
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GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.

____________________________  

 

)

)

)

)

)

)

)

)

)

)

Case No. CV16-00767 

Department 7 

TRANSCRIPT OF PROCEEDINGS

TRIAL VOLUME V 

September 6, 2017 

1:30 p.m.

 

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR

Computer-Aided Transcription

004463

004463

00
44

63
004463



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

724

APPEARANCES:

For the Plaintiff:

RICHARD G. CAMPBELL, ESQ.
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sure you get your workout today with all the binders.  

A. You just have to be patient.  There's four books 

to go through.  120.  I'm here.  

Q. So in the middle of the Exhibit 120 is your 

e-mail, I believe, to Paul Jamieson, correct? 

A. Correct.  

Q. January 28th, 2016 at 11:06 a.m., you wrote, I 

believe any deal Roger or others propose that doesn't at 

least make all investors whole will be rejected in favor of 

the Mosaic deal, which is sounding better and better.  Your 

review, Paul? 

A. Yes.  

Q. At that point in time, just a couple of days 

before the meeting at Mosaic, you were in favor of the Mosaic 

deal?  

A. I was in favor of any deal and that was the only 

real deal I was aware of.  

Q. In the same time frame, you became aware that a 

group of the executive committee, three members of the 

executive committee were going to have a pre-meeting with 

Mosaic, right?  

A. Pre-meeting?  

Q. A meeting before a regularly scheduled meeting?  

A. Yes.  
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Q. Why wasn't your place to say?  To alert the 

manager of the -- the managers of the development that an 

unauthorized meeting was going to happen with the lender of 

the loan that was your only hope to get paid off?  Why didn't 

you feel some obligation to inform them?  

A. I trusted that the EC had enough reason on their 

part to, and they wanted to, as far as I know, wanted to save 

the deal, too, that they would -- they felt it was the best 

route, and I trusted the EC a lot more than I trusted 

Mr. Criswell and Mr. Radovan.  

Q. But at the point in time of the meeting with 

Mosaic, you already knew that the EC and the people you were 

corresponding with, this so called team, were bent on 

removing Criswell and Radovan as managers, potentially suing 

them, potentially removing their membership interests.  Why 

were you concerned about sharing that with them, sharing the 

meeting with them when you knew that was the motivation 

behind this group that you were trying to distance yourself 

from? 

A. I disagree with your opening part of that question 

where you said that they were bent on removing Mr. Criswell 

or Mr. Radovan or CR.  I think that was one of the options 

they were considering.  Any which way that made the deal is 

what I wanted, a financing deal.  
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STATE OF NEVADA )

) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on September 6, 2017, at the hour of 

1:30 p.m., and took verbatim stenotype notes of the 

proceedings had upon the trial in the matter of GEORGE S. 

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al., 

Defendants, Case No. CV16-00767, and thereafter, by means of 

computer-aided transcription, transcribed them into 

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1 

through 845, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 10th day of October 2017.

S/s Stephanie Koetting

STEPHANIE KOETTING, CCR #207
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