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INTRODUCTION 

A year after trial ended and several months after this Court entered 

judgment, Marriner files an ambiguous motion to "Amend the Pleadings to 

Conform to the Evidence and Judgment." This motion is virtually a verbatim 

copy and paste of "Marriner s Opposition to Plaintiffs Motion for Judgment as a 

Matter of Law, For Relief from Judgment, to Alter and Amend the Judgment, to 

Amend the Findings, and For New Trial." Marriner does not provide any 

procedural rule that would give this Court jurisdiction to adjudicate this 

untimely motion. This Court only has limited jurisdiction over its previous 

judgment and the time to amend the findings or the judgment has passed. Any 

such motion would have to have been filed by March 27, 2018—ten judicial days 

after notice of entry of the judgment was served. 

The trial court loses jurisdiction over a case when it enters judgment and 

the time for altering, amending, or vacating it has expired. See Foster v. 

Dingwall, 126 Nev. 49, 54, 228 P.3d 453, 456 (2010). After a final judgment has 

been entered, a court has limited jurisdiction, invoked by timely motion, over its 

previous rulings. It does not have jurisdiction for any purpose or motion. This 

applies to rules or motions that read in isolation appear to have no time limit. 

Marriner's "cut and paste" motion attempts to repurpose old arguments and is 

procedurally deficient. This untimely request demonstrates Marriner's 

acknowledgement of the weakness of his case. Accordingly, it should be denied. 

In addition to the procedural bar to Marriner's motion, the motion also 

fails to put forth any relevant evidence. Rather, Marriner relies on copy and 

pasted arguments made by Criswell Radovan in their opposition to Mr. Yount's 

motion for a new trial. Arguments made by separate defendants cannot be 

repurposed to support Marriner's untimely motion. Marriner's motion should be 
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denied.1 

I. 

MARRINER IS INELIGIBLE TO AMEND HIS PLEADING TO RAISE AFFIRMATIVE 
CLAIMS POST- TRIAL 

A. A Trial Court Has Limited Jurisdiction 
After a Final Judgment Has Been Entered 

The trial court loses jurisdiction over a case when it enters final 

judgment. SFPP, L.P. v. Second Judicial Dist. Court, 123 Nev. 608, 612, 173 

P.3d 715, 718 (2007); see Foster v. Dingwall, 126 Nev. 49, 54, 228 P.3d 453, 456 

(2010); Ex parte Caremark Rx, LLC, 229 So. 3d 751, 757 (Ala. 2017); 

Renovaship, Lnc. v. Quatremain, 208 So. 3d 280 (Fla. Dist. Ct. App. 2016); 

HSBC Bank USA, N.A. v. Reed, 76 So. 3d 965, 966 (Fla. Dist. Ct. App. 2011); 

Lowenthal v. McDonald, 367 111. App. 3d 919, 922, 856 N.E.2d 1118, 1121 (111. 

Dist. Ct. App. 2006). The narrow exception is the rule that provides the court 

with jurisdiction to relieve a party from the act of finality of judgment in a 

narrow range of circumstances. Romero v. Wells Fargo Bank, N.A., 209 So. 3d 

633 (Fla. Dist. Ct. App. 2017). A party seeking relief must strictly comply with 

the jurisdictional time limit, and like other jurisdictional time limits, it may not 

be extended. NRCP 52(b); NRCP 59(e); Romero, 209 So. 3d at 633. 

After a final judgment has been entered, a court has limited jurisdiction, 

invoked by a timely motion, over its previous judgment. Burgess v. Burgess, 205 

N.C. App. 325, 328, 698 S.E.2d 666, 669 (N.C. Dist. Ct. App. 2010). A trial 

court's jurisdiction is not extended for all purposes. Hinton v. Iowa Nat. Mut. 

1 Criswell Radovan filed a Joinder to the subject Motion. Marriner's motion has 
copied and pasted large portions of Criswell Radovan's "Opposition to Plaintiffs 
Motion for Judgment as a Matter of Law, for Relief from Judgment, to Alter and 
Amend the Judgment, to Amend the Findings, and for New Trial." Thus, Mr. 
Yount incorporates by reference his "Motion for Judgment as a Matter of Law, 
for Relief from Judgment, to Alter and Amend the Judgment, to Amend the 
Findings, and for New Trial" and his Reply in support. 
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Ins. Co., 317 So. 2d 832, 835 (Fla. Dist. Ct. App. 1975) ("Court can take no 

proceedings in cause, except to enforce, correct, or vacate judgment or decree, 

after it becomes final "); WBCMT 2007-C33 Office 7870, LLC v. Bar J Ranch-

Kemper Pointe LLC, No. A-13-04126, 2018 WL 1718719 (Ohio Com. PL Mar. 26, 

2018) ("trial court's jurisdiction continues until entry of a final judgment on the 

merits, at which point the court is divested of jurisdiction over the merits save 

limited post-judgment motions authorized by statute or the civil rules."). 

Further, even motions filed under rules that, when read in isolation, 

appear to have no time limit, must be filed while the court still has jurisdiction. 

Brasier v. United States, 229 F.2d 176, 177 (10th Cir. 1955) ("the filing of the 

appeal deprived the trial court of jurisdiction to allow amendments to the 

pleadings"); Triple Five of Minnesota, Inc. v. Simon, 404 F.3d 1088, 1095 (8th 

Cir. 2005) (holding that the district court properly declined to rule on 15(b) 

motion because it lacked jurisdiction to do so); Peraino v. Cty. of Winnebago, 101 

N.E.3d 780, 786 (111. Ct. App. 2018) (noting that because respondent did not file 

a motion directed toward judgment the court lost jurisdiction to hear motion 

that was based on a rule that did not appear to have a time limit); see also 

Nutton v. Sunset Station, Inc., 131 Nev. Adv. Op. 34, 357 P.3d 966, 970 (Nev. 

App. 2015) (noting that the rules of civil procedure must be read together and 

not in isolation); In re T.G., 68 S.W.3d 171, 176 (Tex. App. 2002) (holding that a 

"motion for new trial or to modify, correct, or reform the judgment, or a motion 

that has the same effect, is the only means by which a party may extend... the 

trial court's plenary power over its judgment."). 

Here, Marriner's motion is untimely. Any such motion would have to have 

been filed by March 27, 2018—ten judicial days after notice of entry of the 

judgment was served. NRCP 52(b); NRCP 59(e). Marriner has even missed the 

six-month deadline of Rule 60(b). His motion fails to indicate under what 

procedural rule he brings his motion. See Goodman v. Heublein, Inc., 682 F.2d 
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44, 46 (2d Cir. 1982) ("Rule 54(c) merely authorizes entry of a judgment that 

affords the relief to which a plaintiff is entitled, even if he has not requested 

such relief in his pleadings. Yet, it provides no authority for ignoring the time 

limits for amending judgments that have already been entered"). Regardless, 

under any procedural rule his motion is untimely. Accordingly, this Court 

should deny Marriner's motion to amend the pleadings to conform to the 

evidence and the judgment. 

B. Even Where the Court has Limited 
Jurisdiction, a Party Cannot Raise 
Untimely New Grounds for Post-Judgment Relief 

A post judgment motion cannot raise new grounds for relief after the 

expiration of the time provided by court rule. United States v. Holt, 170 F.3d 

698, 703 (7th Cir. 1999) (holding that allowing an untimely motion would defeat 

the express language of the rule, and would create a back door through which 

defendants could raise additional grounds for a new trial long after the period 

had expired); Arkwright Mutual Ins. Co. v. Phila. Elec. Co., 427 F.2d 1273, 

1275-76 (3rd Cir. 1970) (noting the trial court properly refused to consider 

additional reasons that were submitted more than two years after original 

motion); Conrad v. Graf Bros., Inc., 412 F.2d 135, 137 (1st Cir. 1969) (holding 

that the district court properly denied party's attempt to amend timely new 

trial motion to include additional grounds, where amendment was not sought 

until several weeks later); Massaro v. U.S. Lines Co., 198 F. Supp. 845, 848 

(E.D. Pa. 1961) (noting that the district court could not consider alleged 

excessiveness of verdict as ground for new trial when such ground was not filed 

within ten-day period although motion for new trial had been filed within ten 

days after entry of judgment); Francis v. Southern Pac. Co., 162 F.2d 813, 818 

(10th Cir. 1947) (rejecting as untimely a ground raised for the first time in 

amended motion filed more than 40 days after entry of judgment). 
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A district court lacks authority to grant a post judgment motion on 

reasons assigned after the period for filing. Russell v. Monongahela Ry. Co., 262 

F.2d 349, 354 (3d Cir. 1958). Any additional grounds in support of the motion 

must be served within the time limit as established by the rules. Dotson v. 

Clark Equip. Co., 805 F.2d 1225, 1228 (5th Cir. 1986); Conrad v. Graf Bros., 412 

F.2d 135 (1st Cir. 1969) (holding attempted amendment to motion for new trial 

several weeks after original motion for new trial was properly denied as 

untimely); Fine v. Paramount Pictures, 181 F.2d 300, 303 (7th Cir. 1950) 

(holding that the court may not grant motion for new trial for reason assigned 

after 10-day period for filing and serving motion has expired); Bucantis v. 

Midland-Ross Corp., 81 F.R.D. 623, 624 (E.D. Pa. 1979); see also Matter ofVecco 

Const. Indus., Inc., 33 B.R. 757, 759 (Bankr. E.D. Va. 1983) (holding party 

objections raised in response could not be treated as matters raised in an 

affirmative motion and party failed to file affirmative motion within 10 day 

period); Thurman v. Star Electric Supply, Inc. 283 So. 2d 212 (La. 1973) 

(holding a post judgment motion by one defendant does not operate as if it were 

a motion on behalf of all defendants). 

Here, Marriner filed an untimely motion raising new grounds for relief. 

Marriner brings his motion a year after trial has ended and several months 

after the judgment has been entered. This Court cannot entertain Marriner's 

untimely motion. 

II. 

MARRINER DOES NOT RAISE ANY ARGUMENTS THAT APPLY TO HIM 

In addition to the untimeliness of Marriner's motion, Marriner does not 

raise any arguments that are relevant to whether he pleaded a counterclaim. 

Marriner attempts to repurpose arguments by copy and pasting his previous 

Opposition to Mr. Yount's motion for a new trial as well as Criswell Radovan's 

Opposition to Mr. Yount's motion for a new trial. As such, Marriner's motion 
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only contains arguments of Criswell Radovan's conduct. Marriner fails to argue 

what he introduced and how he pleaded a counterclaim. 

A. Mr. Yount Did Not Consent To 
Try a Counterclaim Brought By Marriner 

Rule 15(b) requires express or implied consent to try an unpleaded claim. 

Essex v. Guarantee Ins. Co., 89 Nev. 583, 585, 517 P.2d 790, 791 (1973). A trial 

court abuses its discretion when an amendment of the pleadings violates a 

party's due process. Deere & Co. v. Johnson, 271 F.3d 613, 622 (5th Cir. 2001). 

The test for consent is whether the opposing party had a fair opportunity to 

defend and could have presented additional evidence had the substance of the 

amendment been known sooner. Matter of Prescott, 805 F.2d 719, 725 (7th Cir. 

1986). A defendant fails to give a plaintiff adequate notice of an implied claim 

when evidence relevant to the new claim is also relevant to the claim originally 

pled. Addie v. Kjaer, 737 F.3d 854, 867 (3d Cir. 2013). 

1. Marriner Fails to Point to Any 
Evidence That Mr. Yount Consented to 
Try a Counterclaim Brought By Marriner 

Marriner spends pages discussing various aspects of pretrial motions and 

trial; most of which appear to be directly lifted from Criswell Radovan's 

"Opposition to Plaintiffs Motion for Judgment as a Matter of Law, for Relief 

from Judgment, to Alter and Amend the Judgment, to Amend the Findings, and 

for New Trial" as well as Criswell Radovan's "Opposition to Plaintiff s Motion 

for Limited Post Judgment Discovery." [Defendants' Opp. to Mot. for Judgment 

as a Matter of Law, 9—14; Defendants' Opp. to Mot. for Post-Trial Discovery 2— 

6.] Marriner's borrowed arguments prove fatal because Marriner failed to 

demonstrate that Mr. Yount impliedly consented to a counterclaim brought by 

Marriner (as opposed to a counterclaim allegedly brought by Criswell Radovan). 

Marriner is a separate independent defendant, represented by his own counsel. 

Mr. Yount alleged different claims against Marriner and Marriner asserted his 
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own affirmative defenses. Indeed, Marriner even asserted cross-claims against 

Criswell Radovan. Thus, to be entitled to damages Marriner must demonstrate 

that he pleaded and proved a counterclaim. 

For instance, Marriner contends Mr. Yount must have had notice that 

Marriner brought a counterclaim against him and then cites to Criswell 

Radovan's motion for summary judgment and Criswell Radovan's proposed 

findings of fact and conclusions of law, alleging both use the term 

"interference."2 However, Marriner's proposed findings of fact and conclusions ol 

law are completely devoid of such language.3 Rather, Marriner's proposed 

findings of fact, filed the eve before trial, refer to Marriner's affirmative defense 

of "independent investigation," alleging that Mr. Yount made his own 

investigation of the Cal Neva and thus did not rely on Marriner's 

misrepresentations.4 

Similarly, Marriner filed his own motion for summary judgment. The crux 

of Marriner's motion for summary judgment was the affirmative defense based 

on Mr. Yount's "independent investigation."5 Neither the Mosaic loan nor any 

alleged interference is mentioned in Marriner's motion for summary judgment. 

Marriner fails to point to any examples of pre-trial notice of the counterclaim of 

intentional interference with contractual relations brought by Marriner. 

2 The use of the word "interfere" does not give a plaintiff notice of a 
counterclaim to satisfy due process. The phrase Criswell Radovan use to 
describe unclean hands does not contain any of the six elements of intentional 
interference with contractual relations. 

3 Marriner's Proposed Findings of Fact and Conclusions of Law, August 25, 
2017, 9:1-8 
4 Id. 
5 Defendant David Marriner and Marriner Real Estate, LLC's's Motion for 
Summary Judgment or in the Alternative, Partial Summary Judgment, June 
28, 2017, 8:21-28, 9:1-6 
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Instead, Marriner wholly relies on motions and pleadings filed by separate, 

dissimilarly situated defendants represented by different counsel. 

2. Marriner Fails to Show Mr. Yount 
Consented to a Counterclaim at Trial 

Marriner further relies on Criswell Radovan's arguments that Mr. Yount 

impliedly consented to try a counterclaim at trial but fails to demonstrate how 

Criswell Radovan's arguments benefited Marriner in proving his own 

counterclaim. As set forth more fully in the post-trial motions between Mr. 

Yount and Criswell Radovan, the evidence of the Mosaic loan was relevant to 

Criswell Radovan's affirmative defense of unclean hands.6 

Marriner did not know about the Mosaic loan meeting or any alleged 

efforts to undermine the financing to bring such a counterclaim. 

MR. LITTLE: Isn't it true that you understood that the IMC group went to 
Mosaic's office behind Criswell Radovan's back and said something to 
cause them to pull the plug on the financing? 
MR. CAMPBELL: Objection, lack of foundation. 
THE COURT: HOW would he know that? 

"k k "k 
MR. MARRINER: I heard it as a rumor, but I was not involved. 

(Hr'g Tr. 8/29/2017 157:21-24, 158:1-7, Ex. 1.) Marriner testified that he did 

not find out about the emails and any alleged interference until "they delivered 

the court files."7 

Further, Marriner's counsel used the Mosaic loan only to argue Mr. 

Yount's claims failed because he caused his own damages. Mr. Yount could not 

have impliedly consented to a try a counterclaim when Marriner's counsel 

6 See "Plaintiffs Opposition to Defendants' Motion to Amend Judgment" for 
further argument regarding implied consent and the affirmative defense of 
unclean hands. 

7 Hr'g Tr. 8/29/2017 158:17-24, Ex. 1. 
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reassured him that the Mosaic loan evidence was relevant only to dispute Mr. 

Yount's prima facie case, not a counterclaim. 

MR. WOLF: SO that [the Mosaic meeting] goes to causation 
of damage. It's Mr. Yount's own inaction in this case... I think 
that contributed to his own damage insofar as his damages relate 
to the failure and the bankruptcy of the project. 

(Hr'g. Tr. 09/08/2017 1074:5-18, Ex. 2.) 

Further, Mr. Yount's counsel did not acquiesce to a trial regarding a 

counterclaim. Rather, he argued that there were no counterclaims against Mr. 

Yount.8 The evidence of the Mosaic loan was used by Criswell Radovan to prove 

their affirmative defense of unclean hands and by Marriner to break the chain 

of causation. Mr. Yount could not have had advanced notice that he faced a 

counterclaim. 

B. The Procedural Rules Marriner Relies 
on Are Not So Broad That a Court May Abandon 
the Due Process Requirement of Advanced Notice 

Marriner also recycles the Rule 54(c) and Rule 8(c) arguments. These 

rules still require advanced notice and implied consent. As noted, he fails to 

point to any evidence of Mr. Yount's implied consent to a counterclaim brought 

by Marriner. 

1. Rule 54(c) Requires Express or Implied Consent 

Marriner argues that Judge Flanagan had authority to award him 

damages under Rule 54(c). Rule 54(c) authorizes a Court to award relief not 

specifically requested where "the allegations properly pled and proven support a 

theory and type of relief not specified in [ ] demand for judgment." Pinkley, Inc. 

v. City of Frederick, MD., 191 F.3d 394, 400 (4th Cir. 1999). Rule 54(c) has 

limits and "a party will not be given relief not specified in its complaint where 

the failure to ask for particular relief so prejudiced the opposing party that it 

8 Hr'g Tr. 9/08/2017, at 1016: 9-13, Ex. 2. 
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would be unjust to grant such relief." Cooper v. Gen. Am. Life Ins. Co., 827 F.3d 

729, 732 (8th Cir. 2016). While Rule 54(c) permits relief on grounds not pleaded, 

that rule does not go so far as to authorize the granting of relief on issues 

neither raised nor tried. Idaho Res., Inc. v. Freeport-McMoran Gold Co., 110 

Nev. 459, 462, 874 P.2d 742, 744 (1994)(quoting Combe v. Warren's Family 

Drive-Inns, Inc., 680 P.2d 733, 735-36 (Utah 1984). 

As discussed above, Mr. Yount did not expressly or impliedly consent to 

try a counterclaim. The purpose of Rule 54(c) is to allow a court to fill in relief, 

not new claims. Mr. Yount was unaware that substantial money damages were 

at stake and it would be unjust to grant such relief. See Gilbane Bldg. Co. v. 

Fed. Reserve Bank of Richmond, Charlotte Branch, 80 F.3d 895, 901 (4th Cir. 

1996) (holding that a substantial increase in the defendant's potential ultimate 

liability can constitute specific prejudice barring additional relief under Rule 

54(c) and that the complaint gave no warning that successful prosecution of the 

action could result in an award of three times the actual damages). 

2. Marriner Did Not Mistakenly Plead 
a Counterclaim as an Affirmative Defense 

Marriner contends that he has mistakenly pleaded an affirmative defense 

as a counterclaim under 8(c). The purpose of Rule 8(c) is to correct technical 

pleading errors. Gallagher's NYC Steakhouse Franchising, Inc. v. N.Y. 

Steakhouse of Tampa, Inc., 2011 WL 6034481, *9 (S.D. N.Y. 2011). Even under 

Rule 8(c) a party is entitled fair notice of the claims against him. nVision Global 

Technology Solutions, Inc. v. Cardinal Health 5, LLC, 2012 WL 3527376, *29 & 

n.35 (N.D. Ga. 2012) (noting that defendant may assert equitable estoppel 

counterclaim as affirmative defense because plaintiff had "fair notice" and failed 

to demonstrate "prejudice or any other grounds" for denying defendant's 

request). Further, a party cannot seek the protection of the misdesignation 

provision of Rule 8(c) when the Court can determine the claim was not 
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mistakenly pleaded. Glob. Healing Ctr., LP v. Powell, No. 4:10-CV-4790, 2012 

WL 1709144, at *6 (S.D. Tex. May 15, 2012) (refusing to redesignate 

counterclaim as defense because original designation "was not a mistake," as 

made clear by request for affirmative relief and damages); Las Vegas Dev. Grp., 

LLCv. SRMOFII2012-1 Tr., US Bank Tr. Nat'lAss'n, No. 2;13-cv-02194, 2018 

WL 1073385, at *3 (D. Nev. Feb. 26, 2018) (noting that the affirmative defense 

could be converted to a counterclaim because the answer contained a prayer for 

affirmative relief). 

Here, Marriner contends that "there is no dispute that the Defendants 

asserted the defense of unclean hands." [Mot. 9: 27—28.] However, Marriner did 

not assert the defense of unclean hands. Rather, Marriner asserted the 

affirmative defense of "independent investigation" which alleged that Marriner 

could not be liable because Mr. Yount conducted his own independent 

investigation.9 The affirmative defense of "independent investigation" is not 

even remotely similar to a counterclaim of intentional interference with 

contractual relations. Thus, Marriner cannot argue that his affirmative defense 

was mistakenly pleaded as a counterclaim. 

Further, in support of Marriner's affirmative defense, his counsel spent a 

significant portion of the trial discussing Blanchard v. Blanchard, which held 

that in an action for fraud, an independent investigation charges a party with 

knowledge of the facts.10 108 Nev. 908, 839 P.2d 1320, 1323 (1992). As noted 

above, Marriner cannot rely on claims asserted by other independent parties to 

justify his damage award. Marriner never prayed for money damages nor 

presented any evidence at trial to substantiate a damage award. While Rule 

9 Defendant David Marriner and Marriner Real Estate, LLC's Answer to Second 
Amended Complaint and Cross-Claim for Indemnity, Contribution and 
Declaratory Relief Re Apportionment of Fault, October 24, 2016 9:20—21. 

10 Hr'g Tr. 09/08/2017, 1073:5-7, Ex. 2. 
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8(c) is designed to prevent success based on a technicality, it cannot be used to 

prejudice a party or deprive them of fair notice. 

C. Mr. Yount did Not Judicially Admit 
That Defendants Pleaded Counterclaims 

Marriner argues that Mr. Yount judicially admitted defendants pleaded a 

counterclaim because Mr. Yount's motion uses language quoted from Criswell 

Radovan's findings of fact and language from Judge Flanagan's findings. 

Judicial admissions are defined as deliberate, clear, unequivocal statements by 

a party about a concrete fact within that party's knowledge. Reyburn Lawn & 

Landscape Designers, Inc. v. Plaster Dev. Co., 127 Nev. 331, 343, 255 P.3d 268, 

276 (2011). Theories of law and legal opinions are not judicial admissions. See 

id.] MacDonald v. Gen. Motors Corp., 110 F.3d 337, 341 (6th Cir. 1997). 

Here, simply quoting language used at trial is not a judicial admission 

that defendants pleaded a counterclaim. Application of this language to law is 

necessary to make Mr. Yount's legal argument that he did not impliedly consent 

to a counterclaim. As clearly noted in several post-judgment motions, Criswell 

Radovan's theory under the affirmative defense of unclean hands was that Mr. 

Yount "conspired to interfere." Criswell Radovan's use of the word 

"interference" is not sufficient to give Mr. Yount notice of a multi-element 

counterclaim. Thus, Mr. Yount could not have had notice of a counterclaim that 

was substantially similar to the affirmative defense. Citing to the record and 

use of Criswell Radovan's phrasing is in no way an admission that any 

counterclaims were pleaded. 

III. 

THE RECORD DOES NOT SUPPORT MARRINER'S CONTENTION THAT HE 
PLEADED AND PROVED A COUNTERCLAIM 

Marriner does not apply the record as it relates to him. Regardless, the 

record cannot support Marriner's argument that he pleaded and proved 

intentional interference with contractual relations. There is good reason why 
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Marriner never pleaded the counterclaim against Mr. Yount; it would have been 

baseless. 

A. Marriner Did Not Prove Mr. Yount's 
Conduct Was Tortious 

Marriner alleges his pleadings should be amended because he properly 

pleaded and proved a counterclaim. In an action for intentional interference 

with contractual relations, a plaintiff must establish: (1) a valid and existing 

contract; (2) the defendant's knowledge of the contract; (3) intentional acts 

intended or designed to disrupt the contractual relationship; (4) actual 

disruption of the contract; and (5) resulting damage. J.J. Indus., LLC v. 

Bennett, 119 Nev. 269, 274, 71 P.3d 1264, 1267 (2003). 

Marriner never accused Mr. Yount of having any discussions himself with 

Mosaic or even of suggesting it. Rather, Marriner alleges Mr. Yount did not do 

enough to prevent the meeting between members of Cal Neva Lodge LLC's 

Executive Committee ("EC") and Mosaic after he became aware of the EC's 

intentions to attend the meeting without Criswell Radovan. Marriner fails to 

cite any case law to demonstrate that simply communicating with the Executive 

Committee ("EC") or the Incline Men's Club ("IMC") is tortious conduct. 

1. Marriner's Counsel Conceded That 
Mr. Yount Did Not Act Intentionally 

The heart of an intentional interference with contractual relations action 

is the intentional act that was designed to disrupt a contractual relationship. 

J.J. Indus., 119 Nev. at 275, 71 P.3d at 1268. If an actor does not have the 

intent of causing interference, the actor's conduct does not subject the actor to 

liability even if the actor's actions have the unintended effect of deterring the 

third person from dealing with the other. Seaman's Direct Buying Serv., Inc. v. 

Standard Oil Co., 36 Cal. 3d 752, 765, 686 P.2d 1158, 1164 (Cal. 1984), 

overruled on other grounds by Freeman & Mills, Inc. v. Belcher Oil Co., 11 Cal. 

4th 85, 900 P.2d 669 (Cal. 1995). It is not enough that the actor intended to 
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perform the acts that caused the result—the actor must have intended to cause 

the result itself. Id. 

Here, Marriner alleges Mr. Yount intentionally interfered with the loan. 

However, Marriner's counsel demonstrated at trial that Mr. Yount did not act to 

interfere with the loan and that Mr. Yount did not intend to "torpedo" the 

Mosaic loan. Marriner's counsel even indicated in his closing argument that Mr. 

Yount did not intend to interfere with the loan. 

Mr. WOLF: I don't believe Mr. Yount conspired to interfere with 
that loan however he had an opportunity, he knew the meeting that was 
about to happen was probably not legit, in his words, and he had an 
opportunity to head off the CR people [IMC People] at the pass and maybe 
avoid what happened. 

(Hr'g Tr. 9/08/2017, at 1073: 20-24, Ex. 2.) 

Marriner never accused Mr. Yount of intentionally interfering with the 

Mosaic loan. Mr. Yount testified that he believed the meeting was to put a deal 

in place, not to tank the loan.11 The evidence introduced at trial cannot support 

a finding that Mr. Yount intentionally interfered with the Mosaic loan or 

intended the result of the Mosaic meeting. 

2. Marriner Failed to Demonstrate That 
Mere Knowledge a Tort is Going to Be 
Committed is Sufficient to Prove Tortious Conduct 

At most, Marriner could accuse Mr. Yount of not doing enough12 to stop 

the meeting with Mosaic. However, knowledge that a tort was going to be 

committed and the "failure" to prevent it is not tortious conduct. See LVRC 

Holdings, LLC v. Brekka, 128 Nev. 915, n.5 , 381 P.3d 636 (2012) (unpublished) 

(affirming district court's dismissal because the court reasoned receipt of e­

mails was not evidence of substantial assistance, encouragement, or 

contribution"); Wetherton v. Growers Farm Labor Assn., 275 Cal.App.2d 168, 

11 Hr'g. Tr. 09/06/2017 767:14-20; 769:6-9, Ex. 3. 

12 Hr'g Tr. 08/31/2017 499:24, 500:1-3, Ex. 4. 
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176 (Cal. Dist. Ct. App.1969), disapproved on another ground in Applied Equip. 

Corp. v. Litton Saudi Arabia Ltd., 7 Cal. 4th 503, 521 fn.10, 869 P.2d 454, 487 

(Cal. 1994) ("mere knowledge, acquiescence, or even approval of an act without 

an agreement to cooperate is not enough."). 

Here, Marriner cannot show that Mr. Yount's conduct was tortious. In 

fact, the record shows Mr. Yount was in favor of the Mosaic deal. 13 

MR. WOLF: At that point, in time, just a couple of days before the meeting 
at Mosaic, you were in favor of the Mosaic deal? 
MR. YOUNT: I was in favor of any deal and that was the only real deal I 
was aware of. 

(Hr'g. Tr. 09/06/2017 766:13-17, Ex. 3.) The record further reveals that Mr. 

Yount thought the Mosaic meeting was to save the deal.14 The only conduct he 

was accused of was choosing not to inform Criswell Radovan of the meeting. 

This conduct simply cannot give rise to liability. 

Marriner fails to direct this Court to any evidence or testimony that can 

support liability. He instead points to various emails, which merely 

demonstrate that Mr. Yount was in the communication loop with members of 

the EC and the IMC. Marriner cannot support his argument to amend the 

pleadings to include a counterclaim that he failed to prove. Gottwals v. Rencher, 

60 Nev. 35, 98 P.2d 481 (1940) (holding that the denial of a motion for leave to 

file amended complaint after trial court's decision was proper where amended 

complaint would have injected a different issue into the action and would have 

necessitated a new trial.) 

C. Marriner Failed To Prove Damages 
and Relies on a Single Speculative Document 

Marriner further alleges that he proved damages. He contends that the 

single document introduced, the Real Estate Consulting Agreement, adequately 

13 Hr'g. Tr. 09/06/2017 766:13-17, Ex. 3. 

14 Hr'g. Tr. 09/06/2017 769:6-9, Ex. 3. 
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proved his damages. Pursuant to the agreement, Marriner would have been 

paid 3% of the gross revenue of the project. 

It is well established that future earnings by their very nature are 

speculative and therefore to be awardable they must be well substantiated. 

Anglo-Iberia Underwriting Mgrnt. Co. v. Lodderhose, 282 F. Supp. 2d 126, 129 

(S.D.N.Y. 2003). This is particularly true where the calculation of damages 

involves lost profits of a new business. McDevitt & St. Co. v. Marriott Corp., 713 

F. Supp. 906, 932 (E.D. Va. 1989), aff'd in part, rev'd in part on other grounds, 

911 F.2d 723 (4th Cir. 1990) (holding the calculations upon which the projected 

management fee claim is based—the new hotel's projected revenues and 

operating profits—are simply too speculative to permit recovery). 

Marriner's lost future earnings under the consulting agreement are 

inextricably linked to anticipated profits and gross revenues. McDevitt, 713 F. 

Supp. at 932. The Nevada Supreme Court has already articulated how lost 

profits must be proven. Knier v. Azores Const. Co., 78 Nev. 20, 24, 368 P.2d 673, 

675 (1962). "Where the loss of anticipated profits is claimed as an element of 

damages, the business claimed to have been interrupted must be an established 

one and it must be shown that it has been successfully conducted for such a 

length of time and has such a trade established that the profits therefrom are 

reasonably ascertainable." Id. 

Here, Marriner fails to substantiate how he is entitled to $1.5 million. He 

solely relies on the Real Estate Consulting Agreement, which provides that 

Marriner would be paid 3% of the gross revenue of the project. To calculate 

Marriner's lost future fees, the defendant would have to prove anticipate gross 

revenue. Marriner did not introduce any expert testimony to discuss how the 

projected gross earnings were calculated and whether the projections were 

reliable. Calculating gross revenue of a hotel that never opened is entirely 

speculative. The successful operation of the Cal Neva would depend on market 
17 
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conditions, average room rates, the hotel's occupancy during certain periods, the 

hotel's expenses, and several other contingencies. Accordingly, Marriner is not 

entitled to these speculative damages. 

CONCLUSION 

Marriner has failed to demonstrate he is entitled to any of the relief 

requested in his motion. Marriner's motion is untimely and fails to make any 

relevant arguments. Rather than introduce his own arguments and evidence, he 

relies solely on the arguments of Criswell Radovan. Marriner never pleaded 

unclean hands and never accused Mr. Yount of interfering with the Mosaic loan. 

Marriner's counsel conceded in his closing arguments that he did not believe 

Mr. Yount intended to interfere with the Mosaic loan. Any of Criswell 

Radovan's arguments are inapplicable to Marriner. This untimely motion 

should be denied. 

The undersigned hereby affirms that this document does not contain the 

social security number of any person. 

Dated this 24th day of September, 2018. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By: " ̂ /H)llic 
DANIEL F. POLSENBERG (SBN2376) 
JOEL D. HENRIOD (SBN8492) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 

RICHARD G. CAMPBELL, JR. (SBN 1832) 
THE LAW OFFICE OF RICHARD G. CAMPBELL, JR. 
333 Flint Street 
Reno, Nevada 89501 
Phone (775) 384-1123 

Attorneys for Plaintiff 
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I hereby certify that on the 24th day of September, 2018, I served the 

foregoing "Plaintiffs Opposition to Defendants' Motion to Disqualify" on counsel 

by the Court's electronic filing system to the persons and addresses listed below: 

MARTIN A. LITTLE 
ALEXANDER VILLAMAR 
HOWARD & HOWARD 
3800 Howard Hughes Parkway, Suite 1000 
Las Vegas, Nevada 89169 

MARK G. SIMONS 
SIMONS LAW, PC 
6490 S. McCarran Blvd., #20 
Reno, Nevada 89509 

An Employee of Levfis Roca Rothgerber Christie LLP 
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THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.
____________________________

)
)
)
)
)
)
)
)
)
)

Case No. CV16-00767
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TRANSCRIPT OF PROCEEDINGS

TRIAL VOLUME I

August 29, 2017

9:00 a.m.
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Radovan's part?

A. No.

Q. And Criswell Radovan are still managers of this

project, correct?

A. Correct.

Q. And under the operating agreement, they could have

been removed had they done something wrong?

A. That's correct.

Q. Sir, you understood that Mr. Radovan had secured a

loan commitment in 2015 from the company we've been talking

about, Mosaic, correct?

A. That's what I understand.

Q. And you understood this loan would have replaced

the Hall and Ladera loans and provided the additional capital

to finish the project?

A. I believe it would have.

Q. And I think you said you understood it provided

some cushion to do some things that maybe weren't necessarily

needed, but would be nice to do?

A. Yes.

Q. Isn't it true that you understood that the IMC

group went to Mosaic's office behind Criswell Radovan's back

and said something to cause them to pull the plug on the

financing?
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MR. CAMPBELL: Objection, lack of foundation.

THE COURT: How would he know that?

BY MR. LITTLE:

Q. I'll ask him. Did you hear that?

MR. CAMPBELL: Same objection.

THE WITNESS: I heard it as a rumor, but I was not

involved.

THE COURT: I'll consider that.

BY MR. LITTLE:

Q. Were you aware that the IMG group were pursuing

their own refinancing with Roger Whittemore, Mr. Yount's

friend?

A. I understood that they were in discussions with

North Light and I had even attempted to put them in touch

with North Light through another independent person, but they

never responded, but I guess IMC did later.

Q. Sir, are you aware of all the e-mails and

correspondence between the IMC group people and Mr. Yount

discussing how to oust the Criswell Radovan group and talk

about how to deal with the Mosaic loan?

A. I only saw those when I was -- when they delivered

the court files. And as I was looking through, I was

surprised to see that there was a group kind of talking about

removing Criswell Radovan as manager and taking over the
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the

above-entitled Court on August 29, 2017, at the hour of 9:00

a.m., and took verbatim stenotype notes of the proceedings

had upon the trial in the matter of GEORGE S. YOUNT,

Plaintiff, vs. CRISWELL RADOVAN, et al., Defendant, Case

No. CV16-00767, and thereafter, by means of computer-aided

transcription, transcribed them into typewriting as herein

appears;

That the foregoing transcript, consisting of pages 1

through 203, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 25th day of September 2017.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE
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GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.
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____________________________
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)
)
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Criswell and Mr. Radovan are individually liable in this

case.

I'm going to move to the Mosaic loan issue.

THE COURT: We want to make sure that we give the

other side sometime as well.

MR. CAMPBELL: I can wrap this up pretty quick,

your Honor.

THE COURT: Go ahead.

MR. CAMPBELL: I think the Mosaic loan issue is a

red herring. That happened way after the fact. There was no

counterclaim against Mr. Yount for somehow derailing that

loan and there's no evidence that he was involved in any

discussions with Mosaic. Obviously, all the investors were

concerned. We've got the e-mails. They're trying to work

out a strategy. Mr. Yount has no -- what incentive would he

have to undermine the Mosaic loan? Mr. Criswell tells him in

exhibit --

THE COURT: Clearly none.

MR. CAMPBELL: 51.

THE COURT: I think everybody testified that

Mosaic was the best option. Mr. Chaney said it as well. It

was the best option to rescue the project.

MR. CAMPBELL: We have the best evidence in this

case as to what happened with Mosaic, their own words in the
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That's exactly what he was doing here. He was

talking to people he trusted, Peter Grove, his own CPA. He

wasn't relying on Mr. Marriner for project information. He

was going to Mr. Radovan. He was going to his own CFO to

evaluate that information. So we believe all the elements to

either negate reliance or to carry the defense under

Blanchard are established through the facts of this case.

And I appreciate that the Court was familiar with

that August 3rd e-mail. Mr. Marriner, I'm talking to Radovan

directly now, I'm really not looking to you for information,

thanks for calling me, in so many words.

So with that, there's been a lot of talk of the

Mosaic deal and how it was torpedoed. I share the same view

as Mr. Little that if there were damages from this

investment, it's not from -- he got a Cadillac. He got a new

Cadillac. There's no evidence of a difference in value. If

it's because the project failed, the project failed in the

aftermath, after the investment, after the Mosaic loan was

interfered with.

I don't believe Mr. Yount conspired to interfere

with that loan, however, he had an opportunity, he knew the

meeting that was about to happen was probably not legit, in

his words, and he had an opportunity to head off the CR

people at the pass and maybe avoid what happened, which is
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the Mosaic loan being --

THE COURT: The IMC people?

MR. WOLF: Yes.

THE COURT: Not the CR. You transposed.

MR. WOLF: Yes. Thank you. So that goes to

causation of damage. It's Mr. Yount's own inaction in this

case. He's pointing fingers at defendants for inaction and

failing to inform. He was aware of a very critical event

about to happen that is probably spelled the doom of this

project.

And in hindsight, I don't think he was calculating

to hurt himself, in hindsight you can look back and say, wow,

you knew this, you knew it was legit. You asked people if it

was legit. You didn't step up and say anything. And since

we're all here in hindsight looking back at what everybody

did, I think that contributed to his own damage insofar as

his damages relate to the failure and the bankruptcy of the

project.

So in sum, your Honor, I don't believe any fraud

elements have been established. I don't believe they've been

established by clear and convincing evidence. Mr. Marriner

did not handle Mr. Yount's funds. The funds were handled by

others. And given the serious burden of proof, I believe

there should be a defense judgment in favor of Marriner on
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the

above-entitled Court on September 8, 2017, at the hour of

9:00 a.m., and took verbatim stenotype notes of the

proceedings had upon the trial in the matter of GEORGE S.

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al.,

Defendants, Case No. CV16-00767, and thereafter, by means of

computer-aided transcription, transcribed them into

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1

through 1142, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 13th day of October 2017.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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{qw!hggn!uqog!qdnkicvkqp!vq!kphqto!vjgoA!!

C/ K!vtwuvgf!vjcv!vjg!GE!jcf!gpqwij!tgcuqp!qp!vjgkt!

rctv!vq-!cpf!vjg{!ycpvgf!vq-!cu!hct!cu!K!mpqy-!ycpvgf!vq!ucxg!

vjg!fgcn-!vqq-!vjcv!vjg{!yqwnf!..!vjg{!hgnv!kv!ycu!vjg!dguv!

tqwvg-!cpf!K!vtwuvgf!vjg!GE!c!nqv!oqtg!vjcp!K!vtwuvgf!

Ot/!Etkuygnn!cpf!Ot/!Tcfqxcp/!!

S/ Dwv!cv!vjg!rqkpv!kp!vkog!qh!vjg!oggvkpi!ykvj!

Oqucke-!{qw!cntgcf{!mpgy!vjcv!vjg!GE!cpf!vjg!rgqrng!{qw!ygtg!

eqttgurqpfkpi!ykvj-!vjku!uq!ecnngf!vgco-!ygtg!dgpv!qp!

tgoqxkpi!Etkuygnn!cpf!Tcfqxcp!cu!ocpcigtu-!rqvgpvkcnn{!uwkpi!

vjgo-!rqvgpvkcnn{!tgoqxkpi!vjgkt!ogodgtujkr!kpvgtguvu/!!Yj{!

ygtg!{qw!eqpegtpgf!cdqwv!ujctkpi!vjcv!ykvj!vjgo-!ujctkpi!vjg!

oggvkpi!ykvj!vjgo!yjgp!{qw!mpgy!vjcv!ycu!vjg!oqvkxcvkqp!

dgjkpf!vjku!itqwr!vjcv!{qw!ygtg!vt{kpi!vq!fkuvcpeg!{qwtugnh!

htqoA!

C/ K!fkucitgg!ykvj!{qwt!qrgpkpi!rctv!qh!vjcv!swguvkqp!

yjgtg!{qw!uckf!vjcv!vjg{!ygtg!dgpv!qp!tgoqxkpi!Ot/!Etkuygnn!

qt!Ot/!Tcfqxcp!qt!ET/!!K!vjkpm!vjcv!ycu!qpg!qh!vjg!qrvkqpu!

vjg{!ygtg!eqpukfgtkpi/!!Cp{!yjkej!yc{!vjcv!ocfg!vjg!fgcn!ku!

yjcv!K!ycpvgf-!c!hkpcpekpi!fgcn/!!
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UVCVG!QH!PGXCFC *
*!uu/

Eqwpv{!qh!Ycujqg *

K-!UVGRJCPKG!MQGVVKPI-!c!Egtvkhkgf!Eqwtv!Tgrqtvgt!qh!vjg!

Ugeqpf!Lwfkekcn!Fkuvtkev!Eqwtv!qh!vjg!Uvcvg!qh!Pgxcfc-!kp!cpf!

hqt!vjg!Eqwpv{!qh!Ycujqg-!fq!jgtgd{!egtvkh{=

Vjcv!K!ycu!rtgugpv!kp!Fgrctvogpv!Pq/!8!qh!vjg!

cdqxg.gpvkvngf!Eqwtv!qp!Ugrvgodgt!7-!3128-!cv!vjg!jqwt!qh!

2<41!r/o/-!cpf!vqqm!xgtdcvko!uvgpqv{rg!pqvgu!qh!vjg!

rtqeggfkpiu!jcf!wrqp!vjg!vtkcn!kp!vjg!ocvvgt!qh!IGQTIG!U/!

[QWPV-!gv!cn/-!Rnckpvkhhu-!xu/!ETKUYGNN!TCFQXCP-!gv!cn/-!

Fghgpfcpvu-!Ecug!Pq/!EX27.11878-!cpf!vjgtgchvgt-!d{!ogcpu!qh!

eqorwvgt.ckfgf!vtcpuetkrvkqp-!vtcpuetkdgf!vjgo!kpvq!

v{rgytkvkpi!cu!jgtgkp!crrgctu=

Vjcv!vjg!hqtgiqkpi!vtcpuetkrv-!eqpukuvkpi!qh!rcigu!2!

vjtqwij!956-!dqvj!kpenwukxg-!eqpvckpu!c!hwnn-!vtwg!cpf!

eqorngvg!vtcpuetkrv!qh!o{!uckf!uvgpqv{rg!pqvgu-!cpf!ku!c!

hwnn-!vtwg!cpf!eqttgev!tgeqtf!qh!vjg!rtqeggfkpiu!jcf!cv!uckf!

vkog!cpf!rnceg/

!!FCVGF<!!Cv!Tgpq-!Pgxcfc-!vjku!21vj!fc{!qh!Qevqdgt!3128/

U0u!Uvgrjcpkg!Mqgvvkpi
UVGRJCPKG!MQGVVKPI-!EET!$318
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STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.
____________________________

)
)
)
)
)
)
)
)
)
)

Case No. CV16-00767

Department 7

TRANSCRIPT OF PROCEEDINGS

TRIAL VOLUME III

August 31, 2017

9:00 a.m.

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR
Computer-Aided Transcription
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January 30, 2016 at the bottom?

A. Yes.

Q. The bottom of page 1 of Exhibit 122?

A. Yes.

Q. And it reads, he said three of the EC is having a

meeting with Mosaic in Sac on Monday without CR. Is that

legit without CR, without their advanced permission, question

mark. Do you see that?

A. Yes.

Q. Do you understand that to be Mr. Yount expressing

his feelings or concern about a meeting happening between

certain members of the EC and Mosaic without CR's knowledge

or permission?

MR. CAMPBELL: Objection. I think the document

speaks for itself. He's asking for Mr. Yount's mindset and I

think the document speaks for itself.

THE COURT: Sustained.

BY MR. WOLF:

Q. Did Mr. Yount ever share with you prior to the

meeting with Mosaic that you were driving to, that there was

going to be a meeting between members of the EC and Mosaic in

advance of your planned meeting with Mosaic?

A. No.

Q. Do you believe that he should have so informed
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you?  

A. Well, those people who knew, certainly somebody 

should have.  

Q. And why do you say that?  

A. It was totally unauthorized and, frankly, 

interference.  And, obviously, in the letter that Mosaic 

said, starts off with, as you know.  That is -- so they 

obviously told Mosaic they were authorized to do that.  

Q. So the, as you know, words in the e-mail you 

received from Mosaic's representative actually was not 

accurate.  You did not know that had happened?  

A. Exactly.  

Q. When did you become aware of efforts by the IMC 

group or certain of its members to, for lack of a better 

word, cut you and Bill Criswell and Criswell Radovan out of 

the project, out of the -- 

A. At the time, the first time that was seen was at 

the second meeting on -- after the EC and member meeting on 

January 27th.  But as we have come to find out in discovery, 

it started on December 13th or earlier.  

Q. And what did you determine began on or before 

December 13th in regard to efforts to remove you or replace 

you?  

A. That Brandon and Paul had an entire drop box file 
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the

above-entitled Court on August 31, 2017, at the hour of TIME,

and took verbatim stenotype notes of the proceedings had upon

the trial in the matter of GEORGE S. YOUNT, Plaintiff, vs.

CRISWELL RADOVAN, et al, Defendant, Case No. CV16-00767, and

thereafter, by means of computer-aided transcription,

transcribed them into typewriting as herein appears;

That the foregoing transcript, consisting of pages 1

through 619, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 28th day of September 2017.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

                IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE EGAN WALKER, DISTRICT JUDGE

                          --o0o--
GEORGE S. YOUNT, ET AL,

Plaintiff, Case No. CV16-00767

vs. Dept. No. 7

CRISWELL RADOVAN, ET AT,

Defendant.
______________________________/

TRANSCRIPT OF PROCEEDINGS

HEARING ON MOTIONS

Tuesday, December 20, 2018

Reported by: EVELYN J. STUBBS, CCR #356 
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APPEARANCES:

For the Plaintiff: LEWIS ROCA ROTHGERBER CHRISTIE 
Attorneys at Law
By:  Daniel F. Polsenberg, Esq.

Adrienne Brantley-Lomeli, Esq.
3993 Howard Hughes Parkway
Suite 600
Las Vegas, Nevada 89169

KAEMPFER CROWELL
Attorneys at Law
By:  Richard G. Campbell, Esq.   
50 West Liberty Street 
Suite 700 
Reno, Nevada 89501

For the Defendant HOWARD & HOWARD 
Criswell Radovan, et al: Attorneys at Law

By:  Martin G. Little, Esq.
3800 Howard Hughes Parkway 
Suite 1000 
Las Vegas, Nevada 89169

For the Defendant ROBISON, BELAUSTEGUI, SHARP & LOW 
David Marriner: Attorneys at Law

By:  Mark G. Simons, Esq.
71 Washington Street
Reno, Nevada 89503 
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RENO, NEVADA; TUESDAY, DECEMBER 20, 2018; 2:00 P.M.

--o0o--

THE COURT:  Miss Clerk, would you please announce the 

case.  

THE CLERK:  Yes, Your Honor.  Case No. CV16-00767 the 

matter of Yount et al versus Criswell.  Matter set for a hearing 

on motions.  

Counsel, please state your appearances. 

MS. BRANTLEY-LOMELI:  Adrienne Brantley-Lomeli on 

behalf of Plaintiff George Stuart Yount. 

THE COURT:  Good afternoon. 

MR. POLSENBERG:  Good afternoon, Your Honor.  Dan 

Polsenberg. 

MR. CAMPBELL:  Good afternoon, Your Honor.  Rick 

Campbell on behalf of the Younts. 

MR. LITTLE:  Good afternoon, Your Honor, Martin Little.  

I was trial counsel for all of the defendants accept for 

Mr. Marriner and his company. 

THE COURT:  Thank you. 

MR. SIMONS:  Good afternoon, Your Honor, Mark Simons.  

I represent David Marriner and Marriner Real Estate.  And in the 

courtroom today is Mr. Marriner.  I was not trial counsel.  I 

came subsequent. 
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THE COURT:  I've got you beat.  I wasn't the trial 

judge.  

Let me, I guess, set the table for our discussion.  In 

observing that -- not with any facetious intent, but I hope, 

Counsel, you have had an opportunity to dialog with your clients 

about this reality, which we all know:  If there's a recipe for 

disaster in any endeavor in life -- sinking ships, planes in 

combat, trials -- it's to have three judges, three trial judges 

touch the same case.  Are you sure you want me to do this?  

MR. SIMONS:  While people are gathering their thoughts, 

I'll step in.  I think from my client's perspective, I don't 

think we have a choice.  We need to move forward.  

MR. POLSENBERG:  Judge, why don't we take a break.  

(Recess taken.) 

THE COURT:  The parties who have previously identified 

themselves are present in court.  We've taken an opportunity for 

reflection.  Has that reflection percolated into any resolution?  

MR. POLSENBERG:  It's percolated, but not into a 

resolution.  And, you know, the parties have gotten together two 

or three times. 

THE COURT:  Once with the Supreme Court, once with 

Mr. Eisenberg -- 

MR. POLSENBERG:  And Mr. Eisenberg, twice in front him. 

THE COURT:  Well, I feel compelled to place a few 
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things into the record before we begin.  And I'm prepared to make 

some decisions today.  I'm aware there is an appeal pending 

before the Nevada Supreme Court; I'm aware that the parties 

stipulated to extend the period for briefing until January, 

pending what I was going to do here.  

I'd invite you all to consider this reality, however:  

Both sides at this juncture are asking me to do something with 

what Judge Polaha did confirming Judge Flanagan's work.  So each 

side is asking me to make changes.  

In my view, if I make any changes or either of those 

changes or some version of both of those changes, we guarantee 

ourselves doing this twice.  

Here's what I mean by that.  The Nevada Supreme Court 

has jurisdiction over the judgment that's been entered.  I cannot 

effect that judgment and their jurisdiction over it, and I would 

not intend to.  If I make changes to that which is operative 

before them, unless they simply dismiss their jurisdiction, they 

will either confirm or deny what's been done.  

If that's different than what I do, we're doing it 

again.  If it's not different than what I do and I make changes, 

there will inevitably be an appeal.  That appeal will result in 

an affirmation, and not of my work, and we will do it again.  I 

think that's a recipe for madness.  That's my personal opinion 

about it.  I appreciate you all being patient with me saying it. 
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Assuming that doesn't result finally in any 

resolutions, let's move a pace.  There's a number of motions that 

need to be heard.  I assure you I've read assiduously all things 

in this file.  Whether they're all in my head or not is something 

altogether different.  And I offer no presumptions about that. 

There are nine outstanding motions and various replies 

and oppositions that need some resolution.  And I'm going to 

begin in the order of my choosing.  The first one I'd like to 

begin with is the Motion to Disqualify Plaintiff's Counsel.  

That's actually the fourth in order, if you will, of the filings.  

That was lodged initially on March 27th.  

Mr. Polsenberg, I don't know if you or Ms. Brantley or 

Mr. Campbell are going to be the principal target of my 

questioning. 

Sir. 

MR. POLSENBERG:  I was going to argue everything, until 

you just said that.  So now maybe I'll make one of the two of 

them answer questions.  

THE COURT:  I was just going to see if you were going 

to throw that, I'm sure, extraordinarily, intelligent, capable 

young attorney to your left under the bus. 

MR. POLSENBERG:  Exactly what I was saying.  

THE COURT:  Well, I'll leave that between you and her, 

I suppose.  
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What I'd like to do stylistically, Counsel, I don't 

want to squash the art of advocacy.  I know you'll have some 

prepared remarks, but I really have some questions I'd like 

answered first before we get into the arguments.  So I'd like to 

begin with some questions to make sure we're all working on the 

same operative facts and then give you the opportunity to argue. 

MR. POLSENBERG:  And that's why I brought Adrienne and 

Rick along, because Adrienne has read the entire trial transcript 

and Rick lived through it.  So I may call on them for individual 

questions.  

THE COURT:  Okay.  In general, though, I'll expect one 

of you to argue or answer a particular issue.  I'll give you some 

latitude, given the representation you just made.  

So perhaps we can begin in this way, Mr. Polsenberg.  

We can all agree -- I know you would all be too polite to do it, 

but we can all agree, look, I'm just a knuckle-dragging former 

prosecutor with a lot of trial experience.  And so I'm kind of 

slow on the uptake, but I need to understand a few things 

factually about this Motion to Disqualify.  

If I understand the lay of the land, Mr. Polsenberg, 

you -- and I'm referring to your law firm, not to you 

personally -- represented them prior to trial in this case on 

issues related to this property. 

MR. POLSENBERG:  Not in this case. 
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THE COURT:  Prior to this case, I said. 

MR. POLSENBERG:  Oh, I'm sorry.  Yes. 

THE COURT:  And after you're client now lost to them at 

trial in this case, he hired you against your former clients. 

MR. POLSENBERG:  Yes.  But that's not the distinction 

in the rule.  

THE COURT:  Well, Mr. Polsenberg, we will get to the 

niceties of the rule.  I just want to make sure I'm understanding 

the lay of this land, because candidly it does not feel very 

comfortable to me, quite honestly.  It feels anathema, in fact, 

to the general rules under which we all operate.  Now, I've got 

some very pointed questions for your colleagues related to issues 

of laches, but I just want to make sure we were on the same sheet 

of music.  

I have reviewed, for example, some of the billing 

inquiries.  And you characterize Lewis Roca's representation of 

the entities on the other side of the room as incidental and 

minor.  And if I may, did that representation include billing in 

excess of $123,000?  

MR. POLSENBERG:  Yes. 

THE COURT:  Here's why I ask.  Simple math at $400 an 

hour would result in a figure in excess of 300 hours of work.  Is 

that true?  

MR. POLSENBERG:  I'm not good at math, so I'll just 

004814

004814

00
48

14
004814



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

9

take your word for it.  

THE COURT:  All right.  So let's assume it's in excess 

of 300 hours of work.  That work involved formation of the 

entities involved here, correct?  Review of some of the loans 

that preceded -- the Hale loan, for example, that preceded the 

issues in dispute here; did it not?  

MR. POLSENBERG:  Yes.  The gaming -- it involved the 

gaming lease and it involved an opinion letter regarding the deed 

of trust that was related to the loans. 

THE COURT:  To two of the loans, correct?  

MR. POLSENBERG:  Yes. 

THE COURT:  Those two loans are incidental facts 

related to this controversy; are they not?  Because Mr. Yount's 

claim was these folks didn't tell me the true financial picture 

when I invested.  Isn't that true?  

MR. POLSENBERG:  I don't think they even rise to 

incidental to what is now before the Court, because what is now 

before the Court is the so-called counterclaim.  And that 

involved Mosaic either lending or restructuring loans.  

THE COURT:  Right. 

MR. POLSENBERG:  The fact that there were loans is a 

fact that is part of the case, but any detail of those is not a 

critical factor in this case.

THE COURT:  But at the heart of the complaint by your 
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former clients would be:  I necessarily spoke with my attorneys 

about funding related to this project.  Right?  

MR. POLSENBERG:  No and no.  No, there was no complaint 

by them; and no, the discussions they had with us simply involved 

an opinion letter under Nevada law to assist their California 

counsel on whether the deed of trust was proper under Nevada law. 

THE COURT:  Well, you properly anticipated one of my 

questions.  You asked them, of course, if they would mind if you 

represented Mr. Yount, did you not?  

MR. POLSENBERG:  No. 

THE COURT:  Why not?  

MR. POLSENBERG:  Because I don't think it -- when we 

did the conflict search it was a prior matter.  We didn't 

represent them anymore, and it was not a substantially related 

case.  

THE COURT:  Let's pause there.  There has been 

Mr. Criswell's Motion to Disqualify.  Mr. Criswell, as I 

understand it, complains, "They were my attorneys previously."  

If I understand the lay of the land, Mr. Little had to know as of 

June of 2017 that they were involved in this alleged contract 

because of a related or an unrelated employment -- piece of 

employment related litigation, right?  

MR. LITTLE:  I didn't remember that, no.  Candidly, 

Your Honor.  
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THE COURT:  Well, whether it was in your memory banks 

or not, you were at least constructively charged with that 

knowledge.  Correct? 

MR. LITTLE:  Perhaps.  I'd have to go back and look at 

the file.  I know that we took over the Mullan file from 

somebody.  I don't recall who.  And I think that matter had 

closed before I moved over to the Howard and Howard law firm and 

I was wrapped up in this trial.  

So it is a very narrow issue. 

THE COURT:  That then raised the issue of a potential 

conflict in October, right?  

MR. LITTLE:  Yes, sir. 

THE COURT:  They then appeared with you at a settlement 

conference with Mr. Eisenberg when you knew about the alleged 

conflict, right? 

MR. LITTLE:  I thought the conflict issue came up at 

the first settlement conference with Mr. Eisenberg. 

THE COURT:  That was in December. 

MR. LITTLE:  Yeah.  We were sitting there in December, 

and -- because what I had represented to my clients is that they 

had retained Mr. Polsenberg.  I didn't say the law firm.  I said, 

you know, "He's a top appellate attorney in the state."  And 

that's what I represented.  When we got to the settlement 

conference with Mr. Eisenberg -- my client can correct me if I'm 
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wrong -- there was a sign-in sheet.  And it said, "Lewis and 

Roca," and that's when they said to me for the first time, "Oh, 

my gosh.  They were our attorneys.  They were our go-to Nevada 

counsel on this project." 

THE COURT:  And then you had a settlement conference?  

MR. LITTLE:  And then we had a settlement conference, 

and that's when I sent the letter, right after that. 

THE COURT:  You sent a letter.  

MR. LITTLE:  Yes, sir. 

THE COURT:  I assume had you reached a settlement, 

there would be no complaint about the alleged conflict.  

MR. LITTLE:  Fair. 

THE COURT:  The letter is sent.  And then the motion is 

filed in March. 

MR. LITTLE:  Yes, sir. 

THE COURT:  How is that not subject to laches?  

MR. LITTLE:  Well, I think we have to look at it in two 

periods, right?  The first period leading up to the December 

conference, I didn't know from my clients that the Lewis Roca law 

firm had represented them and represented them to that extent.  

Certainly it was the situation that I explained:  The sign-in 

sheet; Lewis and Roca; they explained it.  As soon as they did 

that, the next day, I believe, is when I sent the e-mail to 

Mr. Polsenberg or his associate saying, "Hey, this is conflict.  
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Will you guys withdraw?"  

They sat on it for a while.  Wanted to consider it.  I 

don't know how long that period of time took.  Eventually they 

got back to me and said, "No, we're not going to do it."  I think 

there was about a four- or five-week period of time before I 

filed the motion.  And candidly, Your Honor, that was just the 

timing issue of it, because I was busy, I was doing it as fast as 

I could. 

THE COURT:  I appreciate there are timing issues, and I 

appreciate there a differences between actual knowledge and 

constructive knowledge.  But I find it -- I'm as uncomfortable 

with the delay in raising this issue as I am with the issue.  I 

find it -- unseemly is maybe too strong a word.  I just find it, 

to outside observers, outside of the legal profession and all of 

us, discomforting that your clients would have had them as an 

attorney when, against Mr. Yount, and then he would hire the 

people who beat him against your clients.  I think citizens in 

the community -- that's not a legal standard -- are deeply 

distressed with that sort of thing.  That's the level of 

discomfort I have.  

But by the same token, this is a strategic move.  I 

don't believe there is an actual discomfort related to this 

conflict of interest, given the prodrome of events.  If, when 

first learning of it, even at the settlement conference, your 
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clients said, "Wait a minute.  Wait a minute.  Wait a minute.  We 

can't have them now working against us when they were our 

attorneys before."  

"We'll roll the dice.  We'll go to settlement.  If we 

reach a settlement, great.  Mores the better.  No complaint.  No 

harm, no foul.  We will engage in the briefing schedule that 

Judge Polaha laid out, and no harm, no foul.  We'll get all the 

way to March, and after -- if memory serves -- Judge Polaha's 

order, and then we'll raise an issue related conflict."  That 

seems unfair. 

MR. LITTLE:  Well, I can assure Your Honor there was no 

tactical advantage, there was no ulterior motive for that, other 

than just timing.  

In terms of the settlement conference, I had flown up 

from Southern Nevada.  The clients had come in from California 

for that settlement conference.  Mr. Campbell was there.  You 

know, that's when the issue was raised.  I guess, could we have 

walked out there?  Sure.  I don't think that that settlement 

conference lasted very long to begin with.  

But sure, Your Honor, I guess you're right.  We could 

have walked out as a matter of principle and said, "We want to 

address this issue first."  I hadn't even researched the issue, 

written the letter to counsel yet.  I think it was the next day 

that I did that.  And, like I said, the delay between when they 
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said, "No, we're staying in," and me filing a motion was just a 

matter of my schedule.  And I apologize.  I wish I had acted 

quicker.  But there was no bad motive/ulterior motive/tactical 

advantage there for doing that. 

THE COURT:  Mr. Polsenberg. 

MR. POLSENBERG:  Thank you, Your Honor.  We responded 

in seven days.  And the reason it took seven days to respond is 

because we culled what information we could.  I brought the 

general counsel of the firm in, looked at the situation, compared 

it to the rules.  

You know, it may be a lay person's belief that if I 

ever hired a lawyer, that lawyer could never be against me.  If 

that were actually a law in Nevada, I never would have been in 

the Wynn case, because at some point before the Wynn had hired my 

firm.  But they didn't hire -- we currently weren't representing 

the Wynn and we currently weren't representing these people, and 

they weren't substantial related where I obtained information 

that gave me an unfair advantage.  

They cite the Waid case.  And in the Waid case, the 

attorney, Noel Gage, had defended Vestin on a Ponzi scheme.  I 

couldn't remember the word, a Ponzi scheme.  And then after that 

case was over, the other plaintiffs' suing the Vestin, he 

defended the Vestin in the prior case on the Ponzi scheme, other 

plaintiffs brought Noel Gage in late to the case.  But since he 
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already knew about what the Ponzi scheme was at Vestin, he came 

in and named all new witnesses, because he knew what went on in 

that client involving the actual issue involved in the case.  

That gave that client an unfair advantage.  And that's 

why the Supreme Court said no, he couldn't be in the second case.  

This isn't the situation here.  We talk about lay reaction to 

appearances, but they have to show more than that.  They'd have 

so show what kind of information it would be that we'd get out of 

those prior representations that would give us an unfair 

advantage.  

In the employment matter, all we did was file an 

answer.  And we had to withdraw, because the clients were being 

uncommunicative and not working with us. 

THE COURT:  It was curious -- I'm sorry for 

interrupting.  But it was curious in that regard.  Some of the 

billing invoices attached to the Lewis Roca related to that.  For 

example, June of 2016 have interesting notes that probably don't 

mean anything outside the context of that case.  But they include 

the short phrases we all use when billing.  Funding status.  

For example, 6-1-2016:  Draft and reviewed e-mail to H. 

Hall regarding X Ruland (phonetic).  That's the name of the 

plaintiff in that case.  

Funding status.  I don't know what funding status is 

referring to, but it causes me an itch.  
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The very next entry on June 2nd, a variety of entries, 

telephone conference with John Moore regarding 16.1 extension.  

I'm assuming that's the 16.1 extension in that case.  And funding 

status, .2; review and respond to email from H. Hill regarding 

update finding settlement, .2.  

It just causes me itch.  And I think that's the point 

of the three-factor test of Waid, is that I'm not supposed to 

dive too deeply into the actual confidential communications, but 

make a factual determination regarding the scope of the former 

representation and whether it's reasonable to infer that the 

confidential information would have been given to a lawyer 

representing the client in those matters.  

Your thoughts. 

MR. POLSENBERG:  Well, I don't know what "funding 

status" means either.  As you can see this case didn't get very 

far.  And point 2 is not a very -- 

THE COURT:  Substantial. 

MR. POLSENBERG:  Yes.  I have to tell you, when I saw 

what was going on in the Waid case, that made my blood just go 

chill, where this lawyer on the other side knows all about our 

so-called Ponzi scheme.  We don't have that same kind of 

situation here.  They don't even try to make any kind of analysis 

as to what it would have been that we would have received that 

would have given us an unfair advantage.  
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So I don't think they've made out a prima facie case, 

and especially under the Waid case.  And yes, I was going to talk 

about the delay and the waiver and the latches, but I think 

you've addressed that. 

THE COURT:  Well, it's Mr. Little's motion.  I want to 

give you an opportunity, Mr. Little.  I've telegraphed my 

thoughts, and I want to give you an opportunity to develop any 

factual representations you want to make or additional argument.  

MR. LITTLE:  Thank you, Your Honor.  You're obviously 

very well versed on the motion, so I won't take too much time.  

Obviously, under the case law, the law firm opposing 

the motion, Lewis and Roca, has the burden of showing they don't 

possess or have access to sources of confidential information.  

And the standard is if there's any doubt in Your Honor's mind, 

those doubts have to be resolved against them and in favor of us.  

The focus here is not whether they have actual access 

to confidential information, but whether there's a realistic 

possibility that they do.  I think Mr. Polsenberg misspoke on one 

part.  In terms of what's before Your Honor today, certainly the 

financing and what is talking about Mosaic is not an issue, but 

as I understand the appeal from Judge Flanagan's decision and his 

amend order, they're appealing the whole kit and caboodle, 

including the defense verdict in our favor.  And those issues 

certainly do involve financing.  Your Honor, was dead on.  
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Mr. Yount was alleging that we misrepresented the 

sources of the financing -- 

THE COURT:  The exhibit you used to support damages, 

was an exhibit used basically to impeach Mr. Yount in terms of 

the knowledge he had about the status of financing. 

MR. LITTLE:  Right.  

THE COURT:  I get it.  I understand. 

MR. LITTLE:  But there's another important point here, 

Your Honor.  If you look at their billing records they were 

looking at all of the operative agreements in this case, 

including the operating agreement, which is -- that agreement was 

cited some 110 times in this case.  That is a very important 

document.  

Mr. Campbell was making the argument in this case, 

which is now up on appeal, that the transaction was void because 

the operating agreement wasn't followed.  And that's a document 

that they reviewed.  They reviewed the business plan.  So I think 

they certainly -- you know, nine different attorneys over a 

two-year period of time who go to Nevada counsel who were 

representing my clients on these issues on this project, I don't 

think that they've met their burden.  Their burden is that they 

don't have access to this information.  I don't think they have. 

THE COURT:  Mr. Little, the heats about to get turned 

up.  And here's what I mean by that.  I actually view this as a 
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fairly close call, because I think as I look at the Waid factors, 

it would beg common sense, to my mind, to believe that the scope 

of the former representation did include conversations about 

plenary financing.  All the financing that might occur.  

Particularly when financing was -- crumbling is not the word I 

want to use, but becoming problematic, when they learned that the 

sewer line repair was going to cost a whole lot more money than 

it actually cost, for example.  That time line, if I understand 

it, seems to correspond with the period of what I'm going to call 

dual representation.  So I can get to the point where it's 

reasonable to infer that confidential information may have been 

exchanged.  

Here's the problem you have with me.  You cited Brown 

versus Eighth Judicial District with the proposition that doubts 

regarding disqualification should generally be resolved in favor 

of disqualification.  Period. 

What does it say?  What does the quote that you took 

from the case actually say?  I don't know if you have the case in 

front of you.  

MR. LITTLE:  I don't, Your Honor. 

THE COURT:  It's not a memory test, and I don't blame 

you for that. 

MR. LITTLE:  No. 

THE COURT:  The whole quote is this:  While doubts 
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should generally be resolved in favor of disqualification, see 

Cronin at 640, 781 P. 2d at 1153, Hull 513 F. 2d at 571, parties 

should not be allowed to misuse motions for disqualification as 

instruments of harassment or delay.  

You should know that one of the bugaboos of my 

position, which I'm very privileged to have, is in a case like 

this across nine motions with probably 400 string sites, when 

counsel are sloppy about their citations to relevant precedence, 

it makes me very grumpy.  And it colors the lens through which I 

see the motion.  And to my eye, when I know that there's a 

significant delay, and the issue of laches is hanging and there 

was a settlement conference in which no complaint was made about 

the alleged conflict, which may have resolved the case in plenary 

fashion, and then I see a quote like that, you know which way I'm 

going, if you want to respond. 

MR. LITTLE:  Only other than what I say before, that, 

Your Honor, we were not -- my delay had nothing to do with 

tactical advantage.  There's no harassment here.  It's simply a 

matter of the smell test.  My client, they had paid them a lot of 

money.  They had represented them for two years.  And it just 

didn't feel right that they were now taking a position adverse 

than when they were their go-to counsel.  

I raised the issue the day after I learned of it.  

Should I have had constructive notice when I was at my prior law 
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firm?  I can't dispute that.  You know, I didn't have actual 

notice.  I didn't remember that issue.  When Mr. Polsenberg got 

involved I didn't know that the law firm had represented them 

before.  That issue, I think I explained how it came up at the 

settlement conference.  And I brought it up to them immediately.  

When they took their position I moved as quickly as I could to 

file the motion.  I should have brought it faster.  I apologize 

for that.  

It wasn't to secure any sort of tactical advantage or 

anything like that.  I don't know that anything was going on in 

that time period that serves as a prejudice to anyone.  But I 

understand your position. 

THE COURT:  Well, you did yourself service by the 

demeanor in which you responded to a district judge saying, "I'm 

about to turn up the heat."  It doesn't change, to my eye, the 

intellectual observations that I've made, however.  So here's the 

way I come down on this motion.  And it's a messaging to all of 

you, the way the day is going to proceed.  And I invite you at 

any appropriate break to consider this for your clients.  

First, I find pursuant to Waid, when the prior 

representation by Lewis, Roca and Rothgerber of these defendants 

included specific legal advice about the source and adequacy, for 

example, of funding, and then the later trial in this case was -- 

had as a central issue the source and adequacy of funding, the 
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first Waid factor is satisfied.  It is reasonable to infer that 

these defendants engaged in confidential communications with 

their lawyers.  

I realize Lewis Roca is a giant firm with disparately 

graphically situated offices.  I doubt those officers had actual 

conversations with each other about litigation like this.  That 

matters not.  That knowledge is constructively charged throughout 

the firm.  And it is reasonable to infer that some confidential 

information may have been given, and that it was maybe marginally 

relevant to the issues raised in the present litigation.  But I 

deny the motion, because of the issue related to the prodrome, 

I'm calling it; the sequence of events related to how the issue 

of a so-called conflict was raised, and my belief that it is as 

much a tactical decision as it is a substantive decision about a 

real complaint about confidential information.  

So for that reason, I deny the Motion to Disqualify, 

and I direct Mr. Polsenberg that you and your office craft an 

order denying that motion. 

MR. POLSENBERG:  Thank you, Your Honor. 

THE COURT:  The next issue I'd like to go to is the 

Plaintiff's Motion for Judgment as a Matter of Law, for Relief 

from Judgment, to Alter and Amend the Judgment, to Amend the 

Findings, and for a New Trial.  I guess we'll get a relatively 

small -- easy for me to say -- issue out of the case -- out of 
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the way.  

I've not had the privilege of working with many of you 

before, but you all should know I will remember you.  And I think 

I will remember in good ways.  But if anyone in this case or any 

other case in front of me files a motion exceeding the page 

length of the pretrial order, I'm simply going to strike it.  I'm 

not going to look at it.  I'm not going to read it.  I'm going to 

strike it.  

This motion exceeds more than 20 pages, and closes in 

on 25 pages.  Is that the end of the world?  No.  But it is, 

again, a matter of no small irritation to me when, for example, 

the plaintiffs complain that the pretrial order NRCP 16(b) 

preclude the defendants from saying that they can amend the 

pleadings after the date lodged in the pretrial order and then 

don't follow the pretrial order.  That's a matter of no small 

frustration to me.  Anybody want to respond to that?  

Let me say it again.  A part of your argument, 

Mr. Polsenberg -- 

MR. POLSENBERG:  Yes, sir. 

THE COURT:  -- about whether or not they should be able 

to amend the judgment, the pleadings, the allegations against 

your clients or otherwise is that 15(b), NRCP 15 shouldn't apply, 

because there was a pretrial order in this case saying the date 

certain to amend pleadings was a date last year at the same time 
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that you fail to comply with the pretrial order in the pleading 

length.  

MR. POLSENBERG:  And, Judge, are saying that our Motion 

for Judgment as a Matter of Law exceeded the page limit?  

THE COURT:  Yes.  

MR. POLSENBERG:  I've got a 15-page motion. 

THE COURT:  Well, we can parse about that.  Whether 

it's that motion or another motion to which it applies.  I'm not 

going to strike it.  I just want to send the message.  Don't 

expect that from a judge's point of view I won't use the rules 

that you try to use against each other against you.  Because 

there is a motion that you have filed that does exceed the page 

limit.  And it was a matter of no small irritation to me. 

MR. POLSENBERG:  And I apologize for that.  And a lot 

of these motions have an awful lot of briefing.  And I apologize 

for that at a certain level as well.  

But the distinction between Rule 15 and Rule 16 -- 

THE COURT:  Let's not go there yet.  

MR. POLSENBERG:  All right. 

THE COURT:  So I'm not going to striking this or any 

other motion today, but going forward, please be warned.  If you 

don't skew to the admonition that I think it was Mark Twain who 

said, "If you want me to give you 20 pages on any subject, give 

me a couple of hours; if you want me to give your five pages on 
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any subject, give me a couple of weeks."  I expect you to spend a 

couple of weeks. 

MR. POLSENBERG:  Very good, Your Honor. 

THE COURT:  Thank you.  So as to the Plaintiff's Motion 

for Judgment, here's my first concern Mr. Polsenberg, and you 

touched it on already.  Aren't you in essence asking me to act as 

a intermediate court of appeals?  

MR. POLSENBERG:  When you came out and you started 

talking about anything you do really doesn't matter, because the 

Supreme Court is going to have to address all that, that really 

got me thinking.  

There is Nevada case law saying that a replacement 

district judge has an obligation to correct the improper rulings 

by the prior judge.  Now we raised that in front of Judge Polaha.  

And Judge Polaha, I think, took the same approach that you did, 

and said, "The issue in front of me really is, is there enough 

under Rule 52."  And even though the law in Nevada has veered to 

the point where a replacement judge has to make things right, I 

understand that you're coming in essentially after the judgment.  

There are a lot postjudgment motions going on.  

So I do understand what you are saying.  And although 

there are in some contexts the authority of a district judge, 

whether the same judge as the trial judge or another one, to have 

to review the trial to determine whether the factors are there.  
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Rule 59 has an element of discretion involved.  I'm not sure that 

discretion really comes up here, because my arguments are purely 

legal.  So -- 

THE COURT:  Well, it's a -- 

MR. POLSENBERG:  -- two answers.  

THE COURT:  Go ahead. 

MR. POLSENBERG:  Number one, when you came out and said 

that, I thought, wow, that's a great observation.  And my other 

answer is, but, yeah, I'd really like you to rule on these 

motions. 

THE COURT:  Well, of course.  

MR. POLSENBERG:  But I do understand.  I do think in 

this case -- forgive me for interrupting.  I think you are right; 

whichever you rule, this case is going to go up on appeal. 

THE COURT:  And I just wonder if all of your collective 

thoughts -- I mean, I know that I have some of the very best 

lawyers in the state in front of me, so I don't mean to 

second-guess any of you, but I just wonder if your clients 

understand that they're going to double their litigation costs by 

this process, and their litigation costs have not been 

insubstantial to date.  And someone is going to lose, and lose 

badly after the dust settles after I do whatever I do and 

whatever the Supreme Court does.  And it just seems a curious use 

of resources.  
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I'm just going to leave it at that.  We beat that 

horse. 

MR. POLSENBERG:  Yeah.  I think it's a really good 

observation.  I think what we were trying to do was get it 

resolved early enough.  I think probably part of what we were 

doing is trying to get our arguments articulated so the two sides 

could talk about resolution without having to bother the Supreme 

Court.  But I do think your observations was spot on, Judge.  

THE COURT:  Well, I appreciate that.  I don't want to 

be spot on so much as I want to try to help both sides of this 

room get to a resolution.  And that's why I'm going to make 

judgments, because in the end, that's my job.  

The next question I have, and then I promise I'll shut 

up and let you do whatever advocacy you like, but I think this 

will help your advocacy in front of me, is why doesn't the 

language of Rule 54 begin and end my decision as regards your 

complaints and the defendant's request?  

And here's what I mean.  It says, "Except as to a party 

against whom a judgment is entered by default, every final 

judgment shall grant the relief to which the party in whose favor 

it is rendered is entitled, even if the party has not demanded 

such relief in the party's pleadings." 

Because your compliant with Judge Flanagan -- and let 

us pause for a moment.  
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Mr. Polsenberg, I'm beginning to get to know you.  You 

strike me as a person, who like me, skews to respect for the 

position, whether you like the person or not.  We all must 

respect the position of a district judge. 

I was a little touchy about some of the criticisms you 

offered of my former colleague, Judge Flanagan.  I'm not going to 

say anything else about it, except to say, I didn't see him 

operating.  And I don't know why he couldn't do exactly what he 

did, in light of that admonition under the Rules of Civil 

Procedure.  Please. 

MR. POLSENBERG:  May I first address Pat Flanagan.  He 

was a close friend of mine, partner of mine and Rick's for many 

years.  We were on the Board of Governors together.  We were 

drinking buddies back when we both drank.  And I have a great 

deal of respect for him.  And I have a respect for all judges.  

And actually, I like almost all judges.  So I don't mean anything 

as a criticism in that sense.  I do think he made legal errors in 

this case.  

THE COURT:  Well, there are legal errors in every case.  

Can we agree?  No case is perfect.  

MR. POLSENBERG:  Mr. Jemison, you notice at one point 

in the transcript Judge Flanagan starts talking about Rex 

Jemison.  And Rex Jemison some said that every -- and Bob Rose, 

when he was on the Supreme Court -- no trial is perfect.  Right.  
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But I think these rise to the level of reversible legal error.  

And 54(c) I think is a very interesting rule.  It's 

from the federal -- you know, we just steal the federal rules.  

And 54(c) makes a lot more sense in federal court than it does 

here.  And the reason for that is 54(c) has two parts.  You read 

the second part.  The first part is in a default the plaintiff 

can only recover what is in the prayer for relief.  

And there are a number of reasons for that.  One of 

them actually ties in with Rule 8.  And that is that a defendant 

getting the complaint could say, you know, I don't even need to 

answer this, because I know I'm liable and I know I'm liable for 

that amount.  So I don't mind the judgment being entered.  

Then the second sentence goes further.  But our state 

Rule 8 is different, in that it says that you do not set out as 

specific claim for relief in money damages.  What you ask for is 

in excess of $10,000.  There are a number of reasons for that 

going back many years.  One is so that you don't use the 

complaint to generate publicity.  

I used to argue on the rules committee that we should 

change that number.  10,000 was picked when it was the 

jurisdictional amount in federal court.  It's still 10,000, but 

it's just in excess of $10,000.  So a state court judge has no 

prayer for relief that restricts a money damages case, because we 

don't articulate anything other than "in excess of $10,000."  So 
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I don't think there's really a whole lot of need in state court 

for that second sentence.  

And the federal courts are very clear that what we're 

looking at here is, okay if they went under one theory, can they 

recover under another theory?  If they were asking for certain 

relief, can they recover a different relief?  

That's not what happened here.  They didn't have a 

prayer for relief.  They had an affirmative defense.  So they 

didn't even have a demand for judgment.  And the federal cases 

have made clear that 54(c) does not get around the fact that the 

issue had to have been tried by express or implied consent.  

THE COURT:  And I accept that your point is, look, 

while there have may have been some conversations about my 

client, Mr. Yount's, knowledge of the financing and some 

accusation that he was, in Judge Flanagan's words, with cahoots 

with the rest of the Incline Men's Club, how was he to know that 

he would walk into court hoping to get a money judgment in his 

favor and walk out of court having to pay millions.  You know, 

4.5 plus attorney's fees and costs, now a request for another 

five-odd million dollars.  I get that from a due process 

perspective.  But isn't that a different question?  Isn't that a 

question of damages?  

And as one of the defendant's acknowledges, at most, 

around you entitled to a new hearing related to what the damages 
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may be.  Because didn't he impliedly know that their claim was -- 

to all parties in the room, please be thick skinned.  I mean to 

defame no one.  But their claim was he was just a lying officious 

intermeddler who squirreled the financing for this deal for 

reasons nobody can fathom. 

MR. POLSENBERG:  But that was their affirmative defense 

for not having to pay the million dollars. 

THE COURT:  I know you say it was an affirmative 

defense, but we all know -- I, of course, see things through my 

lens of experience the way we all do, but I've gone to the close 

of evidence in a first-degree murder case and amended the 

pleadings.  We all know that anyone can at any time seek to 

adjust the claim for relief to the evidence actually adduced, 

because trials are living, breathing things.  They go in 

directions we don't expect.  

You can't honestly say that your client and his counsel 

didn't know and expect that walking in he would hope for money 

and walking out he could have to pay money.  Right?  

MR. POLSENBERG:  Well, no, we didn't expect that.  And 

I got to commend Rick.  I mean, he repeatedly objected.  He 

objected even to this being an affirmative defense.  He objected 

to it that there wasn't a counterclaim.  He asked the defendants, 

are you asserting a counterclaim on this.  And Marriner went so 

far as to concede that there was an intentional -- 
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THE COURT:  Let me ask -- and I apologize for talking 

over -- 

MR. POLSENBERG:  Judge, we've done this before.  You 

know I enjoy it. 

THE COURT:  Why did you opine that Judge Flanagan's 

identical damage award to the three individual defendants of 

1.5 million was evidence of his prejudice?  Meaning Judge 

Flanagan's prejudice.  Why did you opine that?  

MR. POLSENBERG:  I think it's evidence of excessive 

damages arising from passion and prejudice.  And this is an 

argument that we have raised in many trials.  Last I'm argued it 

in the Supreme Court was about two and a half weeks ago.  Where a 

jury verdict came in and awarded 7.5 and 7.5.  And we said look, 

the fact that they are identical numbers shows a lack of 

reflection, which is indicative of passion and prejudice. 

THE COURT:  All right.  One other question that I have 

curiosity about:  You at one point in the -- in your response to 

their opposition, I believe, indicate that your client would have 

had to consent to a counterclaim in this case.  What did you mean 

by that?  

MR. POLSENBERG:  Rule 15(b) and the federal cases under 

54(c) talk about how issues have to be tried by consent, either 

expressed or implied. 

THE COURT:  Right.  So -- I apologize.  15(a) says, 
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"Otherwise a party may amend the party's pleading only by leave 

of the Court or written consent."  But isn't the next phrase, 

"and leave shall be freely granted or given when justice so 

requires"?  

MR. POLSENBERG:  Right.  And that's when we get into 

the Nutter case, where Judge Tao explained the distinction 

between 15 and 16.  I've had Ninth Circuit cases on this very 

point, where, yes, a district court should freely grant up to the 

point where there's a deadline under Rule 16.  And after that, 

there's a higher and more stringent standard.  

And 15(a) is not the same as 15(b).  That doesn't mean 

that amendment should be freely granted to conform to the 

evidence, unless you meet the requirements of 15(b).  

We did not consent.  There are cases that say the 

parties has to understand what's being tried, and let it go and 

acquiesce, impliedly or expressly consent to a claim being tried.  

But when the evidence is coming in relevant to something else, 

it's relevant to their affirmative defense.  That doesn't mean 

that we are consenting to a counterclaim.  

THE COURT:  Other argument you wanted to offer in light 

of either my comments or that you haven't had an opportunity to 

offer?  

MR. POLSENBERG:  This motion is the motion that during 

the settlement conference I said to Bob Eisenberg and to Marty, 
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this is our motion for everything.  So it is, I think, the 

critical motion in the case.  Although I think it ties in a lot 

with the Rule 27 motion.  

I think if you were going to take the approach that 

everything is going to wind up needing to be decided by the 

Supreme Court anyway and it is a waste of the parties' resources 

and the Court's resources to have to go through and have to 

address all these issues, I think we should still address the 

Rule 27 issue.  

And the Rule 27 issue goes exactly to the notion that 

there wasn't an interference here.  So let me go through all 

that.  We've already discussed this, that they raised an 

affirmative defense.  Unclean hands.  But unclean hands is an 

equitable defense.  It's an defense to a claim in equity.  If we 

were bringing an action here saying we want X number of shares or 

we want them to have to perform things in a certain way, some 

kind of injunctive relief action, that's when this would apply.  

But it doesn't apply.  This affirmative defense doesn't apply in 

this case, because it's not equitable.  And I don't think they've 

shown enough for this even to be an affirmative defense here.  

Look what they argued.  They didn't argue that this was 

a claim for damages.  We objected to this being raised.  We 

objected to it being raised an a claim for damages.  They denied 

it was a counterclaim.  They denied under oath that they had ever 

004841

004841

00
48

41
004841



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

36

asserted a counterclaim.  

Marriner even comes in and says, "Look the purpose of 

this affirmative defense is to get an offset."  So there was 

nothing there ever telling us about an affirmative defense.  And, 

you know, they -- remember it's unclean hands versus intentional 

infliction -- or intentional interference with contractual 

relations.  And they don't have a claim for interference.  

They've got the wrong parties here.  

The first thing that you have to do is show what the 

contract is that's being interfered with.  And it looks like 

they're saying the contract is Cal-Neva's future contract with 

Mosaic to have a loan.  You get the wrong parties here.  They 

can't be suing.  Cal-Neva would have to sue. 

THE COURT:  What about the e-mails, including 

Exhibit 124 that Judge Flanagan lasered in on, both in his oral 

pronouncement and in questions during your trial, that he, Judge 

Flanagan, clearly believe showed that Mr. Yount was at the switch 

when the torpedo was launched to the Mosaic financing. 

MR. POLSENBERG:  Man, I sure do not read Exhibit 124 

that way at all.  The way I read 124 is that Mosaic is saying 

that -- one of the e-mails in that string, Sterling Johnson, he's 

talking about C.R. being uncommunicative, having concerns with 

their management, talking about it being a little bit of a mess.  

And that they were waiting for three of months for C.R. to 
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respond.  Paul Jamison in his e-mail in that chain says that the 

mess is C.R. being unresponsive.  And Radovan even says in the 

e-mail in that chain that -- that Mosaic is irritated by their 

sluggishness.  

It all goes to show it isn't my client that's doing 

this.  They're having problems, which is why I think you need to 

grant the Rule 27 motion, to let us have the discovery from these 

individuals from Mosaic, because I think that will show that this 

so-called interference was not the cause of the brawl.  The brawl 

was because Mosaic was not dealing with them anymore because they 

were not doing a good job.  

But let me go back to my point about the wrong parties.  

This contract -- first of all, the first element of intentional 

interference is that you have to have a valid and existing 

contract.  There wasn't an existing contract.  They're saying 

there was interference with negotiations for a contract, but 

that's not an intentional interference.  And who is the contract 

with.  It's the loan contract between Cal-Neva and Mosaic.  The 

cause of action belongs to Cal-Neva, not to them, as 

individual -- I'll call them shareholders.  

And there claim is against another shareholder.  Can 

Cal-Neva sue somebody with an ownership interest in the entity, 

because that person expressed an -- and I'm assuming facts here 

that I do not believe to be the facts that were proven.  But let 
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me just say, if somebody with an ownership interest goes to the 

business entity and says:  I do not like the terms of that loan, 

that can't be intentional interference with the contract.  And 

they even admit, Marriner admits that there wasn't any intent to 

interfere.  

In fact, Marriner in the briefs in the district court 

called it inaction.  There's no such cause of action as 

intentional inaction.  It has to be an actual interference.  And 

that didn't exist in this case.  What they really seem to be 

saying is that a steward didn't do something to be prevent other 

people from slowing down and stopping this loan.  

THE COURT:  Well, by my count though, there are 

16 pages of trial transcript about e-mails back and forth.  And 

I've read more e-mails than I care to read already.  But I 

realize that there are intellectual arguments about the limits of 

what you understood their theory of a claim to be or otherwise.  

But don't you agree, there's no real dispute that the 

defendant's theory in defending the case was that your client had 

done things affirmatively wrong, including his involvement by 

their theory with the Mosaic loan. 

MR. POLSENBERG:  That was their strategy to make us 

look bad by saying that all the stuff about the Mosaic loan.  And 

we objected.  We pointed out it wasn't a counterclaim and we 

objected saying it's not even a valid affirmative defense. 
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THE COURT:  And so what then of the issues of judicial 

economy?  And here's why I began with the comments I began.  

I get it that your complaint, as I've already said, is 

about due process notice to your client about the remedies that 

would be given by Judge Flanagan to the defendants in a loss by 

him.  But why in the world would we have a system where at the 

end of seven days in a bench trial where a central issue was the 

actions of Mr. Yount, we would then have to have another seven or 

multiday trial to determine what those actions meant.  Isn't that 

why 15 and 54 exist?  

See to me, from the bench perspective, I don't want any 

of you to have do this again, let alone do it two or three more 

times, which is the path we seem to be upon, quite candidly.  And 

I can understand completely, speaking as a trial judge why Judge 

Flanagan would way, "Look, I'm aware of NRCP 15 and NRCP 54.  I'm 

hearing the witnesses.  They're talking about the central facts 

and issues in this case."  

We trial judges have a saying:  Be careful what you ask 

for.  And that's clearly what Judge Flanagan did where Mr. Yount 

is concerned.  I will reflect to you, I don't find that 

offensive, but please convince me -- 

MR. POLSENBERG:  Here's why I find it so offensive.  We 

did not know that this was going it be a claim against us.  If we 

had known it was a claim against us, we would have done things 
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different, both in discovery and in trial.  Which is why I'm 

asking you to let me depose these people from Mosaic.  

In our brief we talked about proportionality.  

Proportionality is a huge issue now, when it comes to discovery.  

Commissioner Ayres has talked about it.  You don't do more 

discovery than you need to do.  The discovery that you would do 

facing an affirmative defense, which honestly doesn't even apply 

in a damages case, would be much more limited than the discovery 

you would do defending against an intentional interference.  

So we didn't do that discovery.  We kept checking 

during trial, make sure it wasn't a counterclaim, and it wasn't.  

If the judge -- and the judge -- he certainly should have done it 

before closing arguments.  If a judge is going to say, "I'm going 

to convert this claim that doesn't exist into a claim that does 

exist," at that point the trial should have stopped and reopened 

discovery and allowed us to do these things. 

And it makes my record on appeal for what really 

happened here.  So you're saying would a judge need to do 

something for another seven days?  Yes.  I don't think it would 

take seven more days of trial, but I do think that evidence would 

have been necessary.  I think the whole case -- I don't think 

there is an intentional infliction of emotional -- intentional 

interference. 

THE COURT:  I know where you're going. 
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MR. POLSENBERG:  Thank you, Judge. 

An intentional interference with contractual 

relationships claim here.  I do not think that there is one.  But 

if there is one and we didn't know about it, that is a denial of 

due process and we need a new trial.  And if you ordered a new 

trial, unlike in the federal system, a grant or denial of a new 

trial is appealable in Nevada.  

THE COURT:  Let me tell you, maybe this will help for 

this and subsequent motions.  I have no intention -- let me say 

that again -- I have no intention of disturbing or setting aside 

Judge Flanagan's findings that the seven causes of action brought 

by Mr. Yount were not proven.  I have no intention of setting 

that aside.  

Let me help more in this way.  The struggle I have 

after a lot of hours and a lot of conversations with my law 

clerk, Ms. Bolin, who's behind you all and I introduced to you by 

this reference, and my administrative assistant Tony Clark's 

daughter who's also a lawyer, a career law clerk to Brian 

Sandoval for a while and a formidable attorney herself.  All of 

that leads me to this conclusion and I hate saying this.  I have 

found every way possible to uphold anything that my predecessor 

has done, not only because I thought he was a fine judge and a 

fine lawyer, it just makes sense.  The last thing we should have 

is a system where if you get a new judge, you get a new look at 
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the facts.  

But I can't say on this record how he got to 

1.5 million.  There's no findings of fact or conclusions of law 

that have ever been entered by either Judge Flanagan or Judge 

Polaha.  

And let me put this in the record.  I don't know if you 

all know this.  I didn't see it in the minutes or anything 

recorded I've seen, but after Judge Flanagan died and after I was 

appointed, I had a brief contact with Judge Polaha.  And Judge 

Polaha said, "Look, I'm up to my eyeballs in this" -- I won't 

tell you the word he used -- "case." 

MR. POLSENBERG:  I know Judge Polaha, and I know what 

word he said. 

THE COURT:  And he said, "I've already read the 

transcripts.  I'll just do you a solid, and I'll finish the thing 

that I set upon to do."  

It speaks volumes of him, and I greatly appreciate it.  

But it was after he did that, that I said it would make sense 

that I take the case back, not to get yet a third look at the 

facts.  That's just madness.  

But I can't say, from my own independent review, how 

Judge Flanagan got to 1.5, 1.5, 1.5.  And the record doesn't 

reveal it.  And I know the Supreme Court is going to say the same 

thing.  And that's why I don't want to do this.  And where I'm 

004848

004848

00
48

48
004848



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

43

going, my inclination at the end of day, without cutting through 

all of the arguments on the rest of these motions would be to set 

a damages hearing.  A hearing where I would allow proof related 

to claims by the defendants made against Mr. Yount and allow 

Mr. Yount to answer those claims.  Not so much in a new trial 

setting, but in a setting related to if there are damages, what 

are they.  

Because, for example, I forget the exhibit number, but 

the financial spreadsheet used to establish that 1.6 somehow is 

close to 1.5.  That was introduced at trial really to impeach 

Mr. Yount.  And that's a prediction by a financial analyst to 

what might be earned in the future.  

Well, no offense to Mr. Yount, anybody coming into this 

case knew -- nobody was guaranteed to make a dollar.  And nobody 

has made a dollar, as a matter of fact about it. 

MR. POLSENBERG:  Well, none of the parties.  

THE COURT:  Touche.  

So I can't say that I have any confidence -- and 

please, Judge Flanagan forgive me.  But I just can't say I have 

any confidence about how he got where he got.  And that is 

troublesome to me.  And so the kind of the where I'm going at the 

end of the day, if there's relief that's to be granted, I'm not 

setting aside any judgment.  I'm not going to amend the findings, 

because there aren't any findings that I can find to amend, quite 
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honestly.  I know what he said in his oral presentation, but you 

all know better than I, and I know from the Mack litigation that 

what a judge says and what goes into the order are two different 

things.  

And it's intended to be that way, so that Judge 

Flanagan can do what he did, which is say, you know what, now 

that I've said what I've said, I'm going to go back and reread 

the transcript, which he did, and then I'm going to make some 

more factual findings, which he did.  

And I've done the same thing. 

MR. POLSENBERG:  Well, it's -- Rick's father-in-law, 

Charley Springer, used to quote Karl Llewellyn, who wrote the 

book Judicial Opinions.  And Karl Llewellyn thinks that judges 

should write their own findings of fact and conclusions of law. 

THE COURT:  Show your homework.  

MR. POLSENBERG:  Because it's, as Llewellyn says, the 

rassling with ideas instead of just coming up with an answer.  

It's the having to work it all out where a judge realizes what's 

really going on.  

THE COURT:  All right.  So I've tipped my hand about an 

awful lot.  I just want to know if there's any other argument you 

want to make related to this particular motion. 

MR. POLSENBERG:  My next index card said speculative 

damages, but I think we've addressed that.  
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Thank you, Your Honor. 

THE COURT:  Mr. Little?  Mr. Simons?  

MR. SIMONS:  Your Honor, I'm going to have the first 

go.  May I use the podium, please. 

THE COURT:  You certainly may.  Although I want you to 

be comfortable.  The great thing about bench issues like this, is 

I can give you latitude.  And standing where you're standing, I 

couldn't not walk around a courtroom.  Mills Lane used to get 

furious at me.  I say Mills, because he was in this courtroom 

when I first tried cases in Washoe County.  And he would get so 

mad.  He would say, "Mr. Walker, would you please stay over 

there." 

MR. POLSENBERG:  A little raspier, Judge. 

THE COURT:  Yeah, you're right. 

MR. SIMONS:  All right.  In anticipation of my 

opportunity to get to speak to you, I got so excited I threw 

water all over the table.  

THE COURT:  I've done the same thing. 

MR. SIMONS:  That's the kind of impact you have on me, 

after you've just given opposing counsel a little bit of a hard 

time.  

I'm going to start off by apologizing.  If I violated 

any rules or miscited any case, it was not intentional, and I 

apologize.  
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Now I'm going to step to the big picture.  And again, 

I'm looking at it a little bit like you, and as appellant 

counsel, because I wasn't there.  So I have to look at what 

transpired, what are occurred in the case.  So I'm going to 

address the merits of the plaintiff's motion, which is the "I'm 

going to throw everything in in the kitchen sink motion."  Which 

if I was in that position, I would do too.  

So I'm not criticizing that.  I'm saying there's a lot 

of information.  But we've got to step back a little bit, because 

right off the bat you pointed out, there's an appeal.  

Now diving deeper into this case, I realized we have an 

issue.  And I wrote some timelines to get us all focused on the 

issues.  And where I'm going to come at this is we have some 

timing issues with regard to the plaintiff's motion, and then 

I'll get into subjective matters brought by the plaintiff's 

motion.  

We know -- and if I may approach the Court.  I don't 

think this had been placed in the record.  And this is the 

Supreme Court's order that came down. 

Your Honor, may I approach?  

THE COURT:  Yes, please.  And approach freely. 

MR. SIMONS:  Thank you, Your Honor.  

Now this is the order on August 24th, 2018.  Why this 

order was written by the Supreme Court was because counsel -- 
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MR. POLSENBERG:  Your Honor, please forgive me, but I 

don't know which motion we're on. 

MR. SIMONS:  Your motion.  It goes to whether it should 

even be considered by the Court.  

MR. POLSENBERG:  I don't recall them briefing this. 

THE COURT:  Do you want to respond?  

MR. SIMONS:  And here's one of the issues, is opposing 

counsel has the duty to ensure that his motions are timely.  And 

opposing counsel didn't advise the Court that we have an issue, a 

major issue with the timeliness of their motion. 

MR. POLSENBERG:  I didn't know they had an issue. 

MR. SIMONS:  You should know, Counsel. 

THE COURT:  Hang on.  Hang on. 

MR. POLSENBERG:  I'm going to object to an argument 

that isn't in the briefs. 

THE COURT:  I appreciate that, and I wondered when your 

objection was coming.  I'm going give you some latitude, 

Mr. Simons.  I was surprised at the shuffle between you and 

Mr. Little, and I wondered when your objection was going to come.  

But I'm nonetheless going to give you some latitude. 

MR. POLSENBERG:  Thank you, Your Honor. 

MR. SIMONS:  I want to bring to this Court's attention, 

and if you have an issue or there's an issue, I propose we do 

some blind briefing at the end.  But we don't just get to avoid 
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this, we don't just get to ignore this issue, because you started 

out with your hearing on "I have a jurisdictional issue, because 

the Supreme Court has this case up on appeal."  So that is what 

the overlying and overarching concern we have to deal with.  It's 

not going away. 

MR. POLSENBERG:  Here's why I have a problem with him 

raising that:  It's clear under Honeycutt versus Honeycutt and 

Foster versus Dingwall, you have the authority to hear these 

motions.  And you'd have to -- may have to certify, if you do a 

certain thing, or you could just deny -- you have the 

jurisdiction to hear and deny my motions and their motions.  

So if they had briefed this, I would have been able to 

point that out to them. 

THE COURT:  If there's a prejudice that inures to your 

client by this unbriefed argument, I'll give you an opportunity 

to respond.  I'm curious to know, candidly, where he's going.  

And it may be helpful, because I did, in fairness to me, ask.  

And I did in my own shorthanded, however blunt way it was, do you 

all really want me to do this, because I have serious concerns.  

So I'm sorry.  I'll overrule the objection.  Go ahead. 

MR. SIMONS:  And I'm go to go to the timing and deal 

with the Honeycutt, because I think Honeycutt doesn't apply.  

This order, which the Court can take judicial notice 

of, is almost -- and I think it will apply as law of the case 
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now, because this is an appellate decision coming down telling us 

what's going on in the underlying case.  

The amended order, September 15, says, "Resolved all 

claims by and against all parties."  And this is what the Nevada 

Supreme Court said, because Mr. Polsenberg went up there to the 

Nevada Supreme Court, filed a motion to say, "Supreme Court, what 

is the jurisdiction on this case?  Do you have it or can we keep 

doing stuff down in the state court?"  Because there was this 

March 12th, 2018, judgment.  

And so opposing counsel asked what is the effect of 

this judgment versus the -- so but knowing that this appellate -- 

excuse me, amended order was entered, opposing counsel took the 

correct approach and filed an appeal.  Timely filed the appeal.  

No tolling motions were filed, no motions to amend, no Rule 50 

motions, no Rule 60 motions.  And why is that important?  Because 

the motions that you're presented to now all had -- except for 

the Rule 60, all have ten-day triggers.  You file from the entry, 

not from the notice of entry, but from the decisional aspect of 

your -- you've got your clock starts ticking.  

So what then happens, is we know, March 12, 2018, the 

judgment, the formal judgment was entered.  And then there was 

immediately an Amended Notice of Appeal.  

Thereafter, Codefendant's Motion to Amend was filed and 

Yount's various motions were file on March 30th.  August 21st, 
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we, on behalf of Marriner, filed a motion, which is under a 

different rule, which is under 15.  And I'll get into that when 

it's my turn to deal with that motion.  But then we have the 

Supreme Court's decision.  And the Court has said that the 

time -- that this appeal was timely, that, at that point, 

divested the Court of jurisdiction.  There was no tolling motion, 

because the Court looked at the docket -- the Supreme Court 

looked at the docket in the case and realized no motions in fact 

says that this Court didn't have jurisdiction to grant the 

motions as adopting the appeal.  

Again, now this brings us into the Honeycutt line of 

cases.  The Honeycutt line of cases starts with what do we do if 

there is a, quote, timely motion filed and there's an appeal?  So 

the Court can consider it, and if inclined, certify it and you 

take it up.  

And Honeycutt, the case originally started on a motion 

to remand in the Supreme Court.  Then after that, we got the Mack 

versus Manley case.  And then it says, "What jurisdiction does 

the district court have if the appeal is filed?"  And that's the 

case that says, "Look, district court, you have collateral 

issues."  And we all know -- 

THE COURT:  That was my case. 

MR. SIMONS:  There you have it.  You know the 

collateral aspect.  If you're going to change or alter, you don't 
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get to do that, because those issues are up.  

So then what comes after is Foster versus Dingwall.  

And Mr. Polsenberg, that's his case.  2010, in walks Judge 

Hardesty.  Justice Hardesty wrote the decision.  And what he says 

or the Court says in that was to clarify the rule.  And the rule 

is that there has to be timely motions or you're barred.  Still 

get the collateral aspect of it.  

So what I'm getting at is there is a major timing issue 

that the Supreme Court has told us applies in this case.  I don't 

know -- I don't know the answer, but what I think the answer is, 

the motions to amend, both -- and this goes against my cocounsel, 

this motion to amend, as well as the plaintiff's motion to amend, 

new trial, et cetera, they're all untimely.  They can't even be 

considered, because we have been told on August 24th that this 

was the triggering event.  

Now I don't think that applies to my position, because 

I'm under a different rule.  And opposing counsel, their motions 

were under 50(b), although they just throw that in there.  There 

was actually no argument and there's no support on 50(b).  52, 59 

and 60, all those, except for 60, which is the six month, if you 

look at the six-month, Rule 60 says it's six months from when 

notice of entry or the effective order was entered.  

If we look at the dates, they are outside six months 

when Yount filed this motion on the rule 60.  All the 59 and 52 
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motions and 50, all have 10-day triggers.  That's a problem, 

because if the Court is contemplating granting any of the 

plaintiff's motions, we've got a timing issue whether that would 

even be an effective motion.  

I bring that to your Court's attention because we have 

an issue, and I'm not going to sit here and make arguments to you 

and mislead you, since there's a strong likelihood that this case 

is going up on appeal, since it already has been appealed.  

Now moving -- 

MR. POLSENBERG:  Your Honor, if I can renew my 

objection.  He had the time to draw up little charts and look up 

all these cases, and he hasn't properly raised this.  I have got 

the file in the trunk of my car, because I don't think I was 

strong enough today to carry it.  So I mean I can't address this 

on the fly. 

THE COURT:  Nor can I.  I don't think Mr. Simons is 

acting in bad faith, because I think my question, as I meant it 

to, triggered some cogitation among legal minds.  

I'm going to hit the pause button for a minute.  I 

believe it's my obligation at any juncture to offer messages like 

this to litigants:

So, to Mr. Radovan, Mr. Criswell, Mr. Coleman and to 

the Younts, this way madness lies.  When you have some of the 

better attorneys in the state who can't decide which law at what 
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time applies, and there was an intervening death of the chief 

judge of the district, who did not get to record written findings 

of fact and conclusions of law, nothing good is going to follow.  

That's all I can guarantee.  

I began where I'm going to say again, I think we should 

end, which is the less I do right now, the better.  If and until 

the Supreme Court acts, I believe all I'm going to do is build in 

layer upon layer upon layer, because I've already messaged to you 

folks a judgment as to the claims by the plaintiff against the 

defendants, I am not going to touch, I'm not going to disturb.  

The resulting damages from the decision of Judge Flanagan to find 

on a claim, or claims, against the plaintiff is not anathema to 

my understanding of the law.  The how much anybody is going to 

get out of it is.  And that's going to require a trial, for lack 

of a better term.  And that trial is going to involve discovery, 

because I'm likely to grant postjudgment discovery for the 

reasons Mr. Polsenberg has identified in his motion.  Because 

candidly, as the finder of the fact I want to know what the 

Mosaic people are going to say about what Yount did or didn't say 

to them, because that to me is a part of the damages nexus.  

That's a reopening of the evidence.  That may be for not, 

depending on what the Supreme Court does.  

So is there not a way we can pause, perhaps, and think, 

using the collective legal experience here, about how best to 

004859

004859

00
48

59
004859



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

54

proceed.  And I think that was Mr. Simons's point.  He's not 

making the same point I'm making intellectually, but I think that 

was his point.  

Mr. Polsenberg. 

MR. POLSENBERG:  Your Honor, may I have a copy of this 

chart?  

THE COURT:  Sure.  You sure can.

MR. POLSENBERG:  Do you have a copy?  

MR. SIMONS:  It's right there.  That's all I have. 

MR. POLSENBERG:  Can I have that copy? 

MR. SIMONS:  No, you can't.  

MR. POLSENBERG:  Can I take -- 

MR. SIMONS:  You can take a picture of it with your 

phone.  And actually, all of the detail on that is out of the 

Court's order that I handed to you.

MR. POLSENBERG:  Thank you. 

MR. LITTLE:  Your Honor, may I have one minute to speak 

with my client?  

THE COURT:  You certainly may.  I would suggest, folks, 

that we perhaps take a recess to give people time to let the dust 

settle and talk to their clients, because, candidly, I don't know 

why this case hasn't settled.  I'm not going to get in the middle 

of it, unless you ask me to get in the middle of it, other than 

to observe -- Bob Eisenberg is one of the finest attorneys in the 

004860

004860

00
48

60
004860



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

55

state, and in my experience, little though it may be, one of the 

finer settlement arbiters in this State.  And I don't know what 

happened in those conversations.  

But this way, meaning me, the third district judge to 

have his fingers on this case and is own opinions about things, 

this way madness lies.  That's all I can say.  So let's take 

15 minutes. 

MR. SIMONS:  Before we take that break, can I ask for a 

little bit of clarification on what you just said?  

THE COURT:  Sure.  

MR. SIMONS:  Given that we don't have what appears to 

be any motion, and under Rule 63 Judge Polaha was given the 

opportunity to reopen the evidence and certified that he did not 

need to render his decision.  And we don't have a Rule 63 

considered -- a motion on 63 or any motion that would trigger 

that type of relief of reopening the evidence, especially since 

the case is up on an appeal based upon a closed record.  

I'm at a loss here as to how this Court could engage in 

that process. 

THE COURT:  Well, you may be right.  I'll be as honest 

as I can possibly be.  I've looked at the appellate case.  I 

haven't seen this order.  I honestly had not seen it.  I don't 

think opposing counsel had seen it until you handed it to us. 

MR. SIMONS:  Oh, he's seen it.  It's his order.  He got 
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that. 

THE COURT:  Well, I honestly hadn't read it.  And as I 

peruse it, and it says:  The appeal is properly before this Court 

from the Amended Notice of Appeal as well.  The motions to amend 

and for a new trial, which are the motions we are talking about 

right now -- filed after the amended notice of appeal do not toll 

the time to appeal and are not relevant to this Court's 

jurisdiction.  Indeed the district court has been divested of its 

jurisdiction to grant the motions as of the docketing of this 

appeal.  

Last time I checked, that's says:  District Judge, 

stop. 

MR. POLSENBERG:  No, we -- and here's why the case 

doesn't settle, because we get surprise issues like this.  This 

is the opportunistic way this case has been litigated.  And -- 

and when I argued about Honeycutt -- and I'm just doing this off 

the top of my head.  I didn't expect any of this to come up 

today.  They didn't bother to let me know.  

The -- I said you have the jurisdiction to hear and 

deny motions.  I think that's consistent with the Supreme Court 

saying "not to grant." 

THE COURT:  Well, candidly, I think the Supreme Court 

would, for example, certify questions to me like should they be 

recused or excused; is there a conflict of interest.  I'm 
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comfortable having made that decision, because I think the 

Supreme Court wants the trial court to make that decision, quite 

honestly. 

MR. POLSENBERG:  Usually they do. 

THE COURT:  And I could see the Supreme Court saying:  

Well, Judge Walker has said his inclination is to reopen the 

evidence for purposes of damages.  I could see them sort of 

buying that question as well.  I just don't want to exceed my 

jurisdiction, which is Mr. Simons's point, and I don't want to do 

anything to make anything worse than I think they already are. 

MR. POLSENBERG:  And I don't want to argue an issue 

that nobody's briefed.  

MR. SIMONS:  I'll argue the merits.  I won't attack 

personal counsel.  But when counsel says this is gamesmanship on 

my side, this gentleman is the one who filed the opposition to my 

motion saying the trial court loses jurisdiction over a case when 

it enters final judgment and it goes up on an appeal.  That's 

what the plaintiff said. 

THE COURT:  Hang on.  Hang on.  We're not going to fall 

down that rabbit hole, gentlemen.  I'm not going to let it happen 

in front of me.  And if either of you rises to the bait, you'll 

do so at your own jeopardy.  

We're going to take a break.  I'll let you talk to your 

clients.  I'm going to think about this, because my inclination 
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now is to pause this proceeding and require you all to brief this 

issue, because I think that's the safest way to proceed.  

MR. POLSENBERG:  That makes sense. 

THE COURT:  But again, I offer to your collective 

clients what Mr. Polsenberg was acknowledging is the only people 

making money on this case are the attorneys and me.  We're all 

getting paid.  No one else is guaranteed to get paid out of this 

case.  

And when you have this much collective wisdom in the 

room and we can't even agree on what jurisdiction I have, you 

should run from that.  You should choose to control your destiny 

by reaching an agreement.  That's all I'm going to say. 

MR. POLSENBERG:  Very smart, Judge.  And I do love a 

man who quotes Lear. 

THE COURT:  We'll be in recess.

(Recess Taken) 

THE COURT:  We are back on the record in CV16-00767, 

George Stuart Yount versus Criswell Radovan, et al.  All parties 

are present with their respective counsel.  

Here's what I intend to do:  I was first made aware of 

an order from the Nevada Supreme Court that was issued 

August 24th, 2018.  The last sentences of which seem to me an 

unequivocal comment on my jurisdiction; jurisdiction is 

jurisdiction is jurisdiction.  It doesn't matter if you stipulate 
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to waive it, stipulate to invoke it, if either of those decisions 

are wrong, I don't have it.  My job as district court judge is to 

be quick, decisive, and the words of Peter Breen, wrong.  

I don't intend to do anything further in this case.  

I'll give you all opportunity to brief why you think I may have 

jurisdiction to act.  I may or may not act upon that jurisdiction 

if I agree with it.  I have made oral pronouncements today.  I 

don't intend to matriculate those into writing, if and until the 

Nevada Supreme Court tells me I should or you all convince me I 

have remaining jurisdiction.

Mr. Polsenberg.  

MR. POLSENBERG:  Thank you, Your Honor.  I think you 

have jurisdiction to hear my Rule 27 motion, because if Rule 27 

expressly says the district court can order discovery while the 

case is on appeal. 

THE COURT:  I decline to exercise that jurisdiction if 

I have it.  Again, my rationale, for whatever it's worth, is 

this:  Now that the Supreme Court has jurisdiction over this 

case, they're going to make, presumably, whatever decision they 

make.  My suspicion is that some version of that decision will 

involve comment on the lack of findings of fact and conclusions 

of law in the previous judge's orders.  

I can only tell you all that when we go to the district 

court judges meetings and the Supreme Court talks to us district 
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judges, again and again and again they have indicated to us that 

if we don't show our homework, they're going to at least remand 

for further findings.  

Because I think they will share my view of the record 

in this case as to calling into question, for example, how the 

$1.5 million damage amounts were calculated, I suspect this case 

is coming back.  And I intend to do nothing until -- if and until 

that or something else happens or I'm told to by the Supreme 

Court. 

MR. POLSENBERG:  Very good.  Thank you, Your Honor.  

THE COURT:  I apologize for the waste of time. 

MR. SIMONS:  Didn't waste anybody's time, Your Honor. 

You said you're going to order further briefing.  Is 

that a standing order?  Do you want us to give you --

THE COURT:  I invite you to brief.  I suggest you reach 

an agreement about whether or not that is simultaneous briefing, 

what I think you call blind briefing or not.  But the way I'm 

laying the table for you all is I don't intend to take any other 

action, notwithstanding the outstanding matters in this case.  

And I'm going to code them as resolved, because of the order you 

provided to me of August 28th. 

MR. SIMONS:  Fair enough.  

THE COURT:  We may have to resurrect them if I get 

further instruction from the Supreme Court.  If in the meantime 
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you all want to engage in briefing, and I invite you to that, but 

I don't order it, that you seek -- through which you seek to 

convince me that I have some remaining Honeycutt jurisdiction, 

I'll read it.  I don't know what I'm going to do about it.  I'll 

read it.  

Thank you all very much.  I wish you all happy 

holidays. 

(Proceedings Concluded at 3:50 p.m.)

--o0o--
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STATE OF NEVADA )
)ss.

COUNTY OF WASHOE )

I, EVELYN J. STUBBS, official reporter of the 

Second Judicial District Court of the State of Nevada, in and for 

the County of Washoe, do hereby certify:

That as such reporter I was present in Department No. 7 

of the above court on Tuesday, December 20, 2018, at the hour of 

2:00 p.m. of said day, and I then and there took stenotype notes 

of the proceedings had and testimony given therein upon the 

HEARING ON MOTIONS of the case of GEORGE S. YOUNT, ET AL, 

Plaintiff, vs. CRISWELL RADOVAN, ET AT, Defendant, Case No. 

CV16-00767. 

That the foregoing transcript, consisting of pages 

numbered 1 to 61, inclusive, is a full, true and correct 

transcript of my said stenotype notes, so taken as aforesaid, and 

is a full, true and correct statement of the proceedings had and 

testimony given therein upon the above-entitled action to the 

best of my knowledge, skill and ability. 

DATED:  At Reno, Nevada, this 16th day of January, 

2019. 

/s/ Evelyn Stubbs           
EVELYN J. STUBBS, CCR #356
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