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Plaintiff Stuart Yount (“Mr. Yount”) moves for post-trial discovery,

limited in scope to circumstances surrounding the withdrawal of Mosaic’s

preliminary loan offer.

INTRODUCTION

Judge Flanagan awarded substantial damages when defendants never

pleaded or proved a counterclaim. He based his oral ruling and award of

damages on an email exchange between a member of Mosaic and Robert

Radovan. Judge Flanagan’s entire theory of liability rested on the motivation

behind the withdrawal of the Mosaic loan. Supporting evidence from the Mosaic

members would bear significantly on the validity of Judge Flanagan’s ruling.

Accordingly, it is essential that Mr. Yount be permitted to conduct limited post

judgment discovery and depose three Mosaic members. This Court should

authorize limited post-trial discovery into the facts surrounding the withdrawal

of the Mosaic loan.

I.

STATEMENT OF FACTS

A. Defendants Contend in all Pre-trial Court Filings and Discovery
that Mr. Yount had Unclean Hands

Following a failed investment project in the Cal Neva, Mr. Yount filed a

complaint alleging numerous causes of actions against the defendants including

breach of contract, breach of duty, fraud, negligence, conversion, punitive

damages, and securities fraud claims.1 Defendants answered and asserted

1 Second Amended Complaint ¶¶ 28-50.
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unclean hands.2 Defendants alleged that Mr. Yount conspired with other

investors to interfere with the Project’s refinancing loan.

Discovery focused on the subscription agreement and other pre-

investment documents, communications between Mr. Yount and defendants,

and communications between Mr. Yount and the investors that allegedly

conspired to interfere with the Mosaic loan.

B. The Suit Proceeds to Trial without Discovery
on Any Members of Mosaic

The focus of the trial centered on the alleged fraudulent

misrepresentations that defendants made to induce Mr. Yount to invest in the

Cal Neva. To prove defendants’ affirmative defense of unclean hands,

defendants introduced a series of email communications between Mr. Yount and

members of the Incline Men’s club (“IMC”) and an email from Sterling Johnson,

the VP of investments at Mosaic, that withdrew the preliminary loan offer. To

prove their affirmative defense of unclean hands, defendants only needed to

prove that misconduct occurred they did not need to prove that actual

interference occurred.

To demonstrate that investors conspired to interfere with the loan,

defendants introduced an email that evidenced a meeting with members of the

Executive Committee and members of Mosaic. The email explained that Mosaic

had not heard from Criswell Radovan in months.

As you know, Ethan and I were in Sacramento this morning to visit with
a group who represented themselves as investors with you in CalNeva…
We also told them that for the better part of three months we have not
heard much from you or your team.

2 Marriner’s Answer to Second Amended Complaint and Cross-Claim pgs. 9-10;
Criswell Answer to Plaintiff’s Complaint pg.8; Defendants’ Proposed Findings of
Fact and Conclusions of Law, 8/25/2017, 11:4-7.
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(Email from Sterling Johnson, VP of Mosaic, to Robert Radovan 02/01/2017;

Defendants trial exhibit 124.) The email then stated that Mosaic has decided to

withdraw the offer.

We are going to take a step back, tear up the executed term sheet, give…
you and the ownership time to figure things out on your own and at the
right moment, if you desire, reintroduce the deal to Mosaic.

(Email from Sterling Johnson, VP of Mosaic, to Robert Radovan 02/01/2017;

Defendants trial exhibit 124.)

Additionally, defendants introduced evidence of a voicemail from another

member of Mosaic, Ethan Penner. The voicemail was admitted last minute and

Mr. Yount’s counsel, Mr. Campbell objected.

MR. CAMPBELL: This is totally unverified. If they wanted to have Mr.
Penner here to testify, they should have had him testify. I never seen a
voice message off a phone. It's so hard to authenticate something like
that. I don't think it's right to allow him to do that.

(Hr’g. Tr. 9/07/17 961:13-17, Ex. 1.) Mr. Little argued that the voicemail was

impeachment evidence because he “didn’t know that Mr. Chaney was going to

come in here and say that Mosaic wasn’t going to close.”3 The voicemail also

contained a similar message regarding Criswell and Radovan’s lack of due

diligence.

Hey, Robert, Ethan Penner. I'm calling because I heard that we haven't
connected with you in more like than a week and I know that a lot of work
has been expended on both sides and a lot of enthusiasm exists on our
side to get this deal done for you….We also need to kind of budget our
resources, not just capital, but time, so because there are other deals that
also are aiming for a year-end close.

(Hr’g. Tr. 9/07/17 962:22-24, 963:1-2, Ex. 1.)

Mr. Little argued that the voicemail evidenced Mosaic’s interest in the

deal. However, Mr. Campbell argued that “Mr. Penner didn’t say that your deal

3 Hr’g. Tr. 9/07/17 961:21-24, Ex. 1.
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was going to close. He actually said that he has other deals that were going to

close towards of end of the year.”4 No one from Mosaic was deposed or testified.

C. Judge Flanagan Awards Each Defendant 1.5 Million
Based on Interference with the Mosaic Loan

After a seven-day bench trial, Judge Flanagan issued an oral decision

from the bench and found against Mr. Yount on all claims.5 Judge Flanagan

then awarded millions in damages to defendants based on their “claim” of

unclean hands.6 He concluded that “but for intentional interference with the

contractual relations between Mosaic and Cal Neva, LLC the project would

have succeeded.”7 Judge Flanagan stated that the “deal was done” and Mosaic

had evidenced its enthusiasm to close this deal.”8 Judge Flanagan further

concluded that the “solid evidence” of Mr. Yount and the IMC’s efforts to

undermine the Mosaic loan was the email from Sterling Johnson.9

Judge Flanagan based his entire theory of liability on the motivations of

Mosaic in withdrawing its initial offer to Criswell Radovan. However, no

individuals from Mosaic were ever deposed. The email and the voicemail both

contain concerns regarding Criswell Radovan’s diligence. The Court should

have been presented evidence of their actual intent and motivations. Because

defendants never plead any counterclaims and Mr. Yount was not on notice that

he could be liable for money damages this evidence was outside the scope of the

issues presented at trial. Where a finding is based on new theory of liability a

party could not have reasonably discovered evidence to rebut that theory.

4 Hr’g. Tr. 9/07/17 968:21-24, Ex. 1.

5 Hr’g Tr. 9/08/2017, at 1139:13, Ex. 2.

6 Hr’g Tr. 9/08/2017, at 1140:19-24, Ex. 2.

7 Hr’g Tr. 9/08/2017, at 1139:20-22. Ex. 2.

8 Hr’g Tr. 9/08/2017, at 1140:4-6, Ex. 2.

9 Hr’g Tr. 9/08/2017, at 1140:1-4, Ex. 2.
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Accordingly, it is essential that Mr. Yount be permitted to confirm the

motivations behind the withdrawal of the Mosaic loan.

II.

THIS COURT SHOULD AUTHORIZE LIMITED DISCOVERY

Mr. Yount seeks leave to depose Mr. Sterling Johnson, Mr. Ethan Penner,

and Mr. Howard Karawan to discover facts that would corroborate prejudice.

Defendants never pleaded a counterclaim that would have put Mr. Yount on

notice that he could be liable for money damages rather than just dismissal of

his claims. Further, unclean hands only required defendants to demonstrate

misconduct not successful interference with the loan. Thus, because Judge

Flanagan’s finding was based on new theory of liability, Mr. Yount could not

have reasonably discovered evidence to rebut that theory. Accordingly, Mr.

Yount should be permitted to conduct limited post judgment discovery to verify

the reasons behind the Mosaic loan withdrawal.

A. Judge Flanagan Found in Favor of Defendants Based on a
New Theory of Liability

Where a finding is based on new theory of liability a party could not have

reasonably discovered or introduced evidence to rebut that theory. See Stofer v.

Montgomery Ward & Co., 249 F.2d 285, 288 (8th Cir. 1957) (holding trial court

did not abuse its discretion in granting defendant new trial, on ground that

defendant had been prejudiced by submission of case to jury on theory not

justified by complaint, without complaint having been amended, and without

defendants having had opportunity of preparing to meet new theory for

recovery); Ferrell v. Trailmobile, Inc., 223 F.2d 697, 698 (5th Cir. 1955) (the

ends of justice may require granting a new trial on grounds of newly discovered

evidence, even where proper diligence was not used to secure such evidence for

use at the trial).
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Here, defendants pleaded unclean hands, however Judge Flanagan

awarded substantial damages under an intentional interference with

contractual relations theory. Mr. Yount could not have reasonably discovered10

or introduced evidence that related to a theory of liability that was raised for

the first time in Judge Flanagan’s oral ruling. Justice requires post trial

discovery so Mr. Yount can corroborate the prejudice that occurred at trial.

Depositions of Mr. Sterling , Mr. Penner, and Mr. Karawan should be

permitted.

B. NRCP 27(b) Expressly Permits Post-Judgment Depositions

Under NRCP 27(b), while a case is pending appeal or while the time to

take an appeal has not yet expired the District Court

May allow the taking of the depositions of witnesses to perpetuate
their testimony for use in the event of further proceedings in the
district court… The motion shall show (1) the names and addresses
of persons to be examined and the substance of the testimony of
persons to be examined and the substance of the testimony which
the party expects to elicit from each; (2) the reasons for
perpetuating their testimony. If the court finds that the
perpetuation of the testimony is proper to avoid a failure or delay of
justice, it may make an order allowing the depositions to be taken…

NRCP 27(b). Pursuant to Rule 27(b), Mr. Yount seeks to depose Sterling

Johnson, the VP of Investments at Mosaic Real Estate Investors, LLC

whose address is 1880 Century Park East, Suite 300 Los Angeles,

California, 90067. Mr. Yount also seeks to depose Ethan Penner, the

Managing Partner of Mosaic Real Estate Investors, LLC whose address is

1880 Century Park East, Suite 300 Los Angeles, California, 90067. Mr.

Yount seeks to depose Mr. Howard Karawan, the advisor for Mosiac Real

Estate Investors LLC, whose address is 720 Pearl Street, Suite 3B,

Boulder, Colorado 80302. Mr. Johnson, Mr. Penner, and Mr. Karawan

10 Due diligence does not require omniscience or doing everything possible, but
rather doing everything reasonable. Smigelski v. Dubois, 153 Conn. App. 186,
200, 100 A.3d 954, 963 (2014).
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attended the meeting where a group of Cal Neva investors allegedly

interfered with the Mosaic loan. As discussed herein, Mr. Yount seeks to

depose Mr. Johnson, Mr. Penner, and Mr. Karawan to verify the reason

why Mosaic withdrew its preliminary offer.

Judge Flanagan found that “but for the intentional interference

with the contractual relations between Mosaic and Cal Neva LLC, this

project would have succeeded.”11 He found that the “solid evidence” of the

alleged interference was Exhibit 124, an email from Mr. Johnson to

Robert Radovan. Judge Flanagan believed that “the deal was in place…

and yet the day that individuals from the IMC went to the Mosaic office

without the knowledge of CR, that deal was dead.”12

Mr. Little also heavily relied on a voicemail from Mr. Penner. The

voicemail stated that Mr. Penner was calling because he had not

“connected with [Mr. Radovan] in more like than a week” and “a lot of

enthusiasm” existed to complete the Mosaic deal.13 Mr. Campbell objected

to the voicemail, noting that “if they wanted to have Mr. Penner here to

testify, they should have had him testify.”14

It is crucial for Mr. Yount to depose Mr. Johnson, Mr. Penner, and

Mr. Karawan. Judge Flanagan’s theory of liability was entirely based on

the motivations behind the withdrawal of the loan. Mr. Yount seeks to

confirm the reasons for Mosaic’s withdrawal of the loan. In both the

email and the voicemail Mosaic indicates that it had concerns regarding

11 Hr’g Tr. 9/08/17 1139:20-22, Ex. 2.

12 Hr’g Tr. 9/08/17 1140:5-8, Ex. 2.

13 Hr’g. Tr. 9/07/17 963:23-24, 963:1, Ex. 1.

14 Hr’g. Tr. 9/07/17 961:13-15, Ex. 1.
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Criswell Radovan’s due diligence. Thus, it is necessary for Mr. Yount to

verify the reasons why Mosaic decided to withdraw its preliminary offer.

Limited discovery is warranted to obtain evidence, which would

corroborate prejudice. If Mr. Johnson, Mr. Penner, or Mr. Karawan testify

that their motivation behind withdrawing the loan was their lack of

confidence in Criswell Radovan, rather than any actions of the investors,

such information would warrant a new trial.

C. Limited Post-Judgment Discovery Is Permitted and
Necessary to Corroborate that Prejudice Occurred

The scope of discovery is within the control and discretion of the trial

court. MEI-GSR Holdings, LLC v. Peppermill Casinos, Inc., 134 Nev. Adv. Op.

31, 416 P.3d 249, 255 (2018). Courts may permit post-trial discovery to prevent

prejudice. See Hoffmann v. S.J. Hawk, Inc., 177 Misc. 2d 305, 308, 676 N.Y.S.2d

448, 451 (Sup. Ct. 1998), aff'd, 273 A.D.2d 200, 709 N.Y.S.2d 448 (2000)

(permitting limited post trial discovery because defendants’ will be unfairly

prejudiced in post-verdict hearing); cf. Bell Tel. Labs., Inc. v. Hughes Aircraft

Co., 73 F.R.D. 16, 20 (D. Del. 1976) (noting in determining whether to reopen a

case, prior or following entry of judgment court must consider attainment of a

just resolution of a particular dispute before the court). Post trial discovery

should be permitted where the evidence would prevent errors. Cf. Caruso v.

Baumle, 880 So. 2d 540 (Fla. 2004) (Court properly permitted post-trial

discovery so party could authenticate document introduced at trial); Bangaly v.

Baggiani, 20 N.E.3d 42, 77 (Ill.Ct.App. 2014)( in a wrongful death case Court

properly permitted post-trial discovery, on the descendants marital status, to

prevent abusing its discretion because the Court had to determine who was

legally entitled to the damages award).

And while losing parties may not engage in futile fishing expeditions,

post-judgment discovery is permitted where there has been some showing that
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the sought-after evidence exists. E.g., Halliburton Energy Servs., Inc. v. NL

Indus., 618 F. Supp. 2d 614, 654 (S.D. Tex. 2009) (stating the post-judgment

discovery for evidence of fraud to support a motion for a new trial could occur ‘if

there has been some showing that a fraud actually has occurred).

Here, Mr. Yount seeks to depose to Mr. Johnson, Mr. Penner, and Mr.

Karawan to verify the reasons behind the withdrawal of their preliminary offer.

These facts go to the heart of Judge Flanagan’s findings. Should the discovery

show that Mr. Yount and members of the IMC did not interfere with the Mosaic

loan this would be sufficient to corroborate that prejudice occurred at trial.

Mosaic could have withdrawn the loan because of its lack of confidence in

Criswell Radovan’s management of the project. If true, the evidence would

materially change the result of trial.

D. The Court May Rely on Mr. Campbell’s Declaration

An affidavit that contains hearsay maybe relied upon by the court where

it “is the best evidence available under the circumstances and that there is

sufficient reason to regard it as reliable.” State ex rel. Crummer v. Fourth

Judicial Dist. Court In & For Elko Cty., 68 Nev. 527, 532, 238 P.2d 1125, 1127

(1951); see also Reyna v. Luna, No. 13-03-676-CV, 2005 WL 2559774, at fn.1

(Tex. App. Oct. 13, 2005)(noting that hearsay in an affidavit could be competent

summary judgment evidence); cf In re Boll's Estate, 43 S.D. 242, 178 N.W. 880,

880 (1920)(noting that the affidavit of the attorney of the moving party alone

has been held sufficient where the alleged newly discovered evidence relates not

to the moving party’s main case but to matters introduced at the trial by the

adverse party).

Here, this Court may rely on Mr. Campbell’s affidavit that contains the

statements of Mr. Johnson, Mr. Penner, and Mr. Karawan. ( Ex. 3.) Mr.

Johnson and Mr. Karawan discussed the Mosaic meeting with Mr. Campbell

after trial. They informed Mr. Campbell that Mosaic withdrew its preliminary
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offer because they had not received due diligence paperwork from Radovan. But

because of the litigious nature of Criswell and Radovan, Mr. Johnson, Mr.

Penner, and Mr. Karawan declined to sign an affidavit. They informed Mr.

Campbell that if subpoenaed for a deposition they would testify that Mosaic

withdrew the loan because of the lack of due diligence. Thus, Mr. Campbell’s

affidavit is the best evidence available under the circumstances because Mr.

Johnson, Mr. Penner, and Mr. Karawan would not sign their own affidavits.

There is sufficient reason to regard it as reliable because Mr. Campbell is an

attorney licensed in the State of Nevada and Mr. Johnson, Mr. Penner, and Mr.

Karawan will testify to the above if subpoenaed. See Crummer, 68 Nev. at 532,

238 P.2d at 1127 (noting that court could not determine reliability because

intervening source of information was not disclosed and no reason given why

the affidavit of such person was not available). Therefore, this Court may rely

on Mr. Campbell’s declaration in support of this motion.

CONCLUSION

For the forgoing reasons, this Court should authorize limited port

judgment discovery relating to the withdrawal of the Mosaic loan.

The undersigned hereby affirms that this document does not contain the

social security number of any person.

Dated this 15th day of June, 2018.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By:/s/Daniel F. Polsenberg
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
ADRIENNE R. BRANTLEY-LOMELI (SBN 14,486)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

RICHARD G. CAMPBELL, JR. (SBN 1832)
THE LAW OFFICE OF RICHARD G. CAMPBELL, JR.
333 Flint Street
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Reno, Nevada 89501
Phone (775) 384-1123

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of June, 2018, I served the foregoing

“Plaintiff’s Motion for Limited Post Judgment Discovery” on counsel by the

Court’s electronic filing system to the persons and addresses listed below:

MARTIN A. LITTLE

ALEXANDER VILLAMAR

HOWARD & HOWARD

3800 Howard Hughes Parkway, Suite 1000
Las Vegas, Nevada 89169

MARK G. SIMONS

SIMONS LAW, PC

6490 S. McCarran Blvd., #20
Reno, Nevada 89509

/s/Adam Crawford
An Employee of Lewis Roca Rothgerber Christie LLP
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INDEX OF EXHIBITS

EXHIBIT NO. DESCRIPTION NUMBER OF PAGES

1 Excerpts of Trial Transcript, Volume 6,
dated September 7, 2017

8

2 Excerpts of Trial Transcript, Volume 7,
dated September 8, 2017

6

3 Declaration of Richard G. Campbell,
Jr., dated June 15, 2018
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4185

STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.
____________________________

)
)
)
)
)
)
)
)
)
)

Case No. CV16-00767

Department 7

TRANSCRIPT OF PROCEEDINGS

TRIAL VOLUME VI

September 7, 2017

9:00 a.m.

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR
Computer-Aided Transcription
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APPEARANCES:

For the Plaintiff:

RICHARD G. CAMPBELL, ESQ.
Attorney at Law
100 W. Liberty
Reno, Nevada

For the Defendant:
HOWARD & HOWARD
By: MARTIN LITTLE, ESQ.
3800 Howard Hughes Parkway
Las Vegas, Nevada

ANDREW WOLF, ESQ.
Attorney at Law
264 Village Blvd.
Incline Village, Nevada
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silly.

Q. Sir, in November of 2013, was Mosaic prepared

close this loan by year's end?

A. Yes.

Q. Do you have any proof of that?

A. I do. I have a voicemail from Ethan Penner, the

CEO of Mosaic, from November 19th saying that they're willing

to close by the end of the year.

MR. LITTLE: Your Honor, I'd like the Court to

listen to that voice message.

MR. CAMPBELL: Your Honor, I got to object.

THE COURT: Go ahead.

MR. CAMPBELL: This is totally unverified. If

they wanted to have Mr. Penner here to testify, they should

have had him testify. I never seen a voice message off a

phone. It's so hard to authenticate something like that. I

don't think it's right to allow him to do that.

THE COURT: It's his phone?

MR. LITTLE: Exactly, it's his phone. He can

authenticate it. It's self-authenticating by the gentleman

identifying himself and talking. It's impeachment evidence.

We didn't know that Mr. Chaney was going to come in here and

say that Mosaic wasn't going to close and we pushed them to

the side and somehow we're to blame for it. So it's
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impeachment evidence.

THE COURT: Have it marked and I'll admit it and

we can play it. Let's have the clerk mark it.

MR. LITTLE: I don't have it, your Honor. I don't

have a written transcript of it. I just have the message

itself. I mean, I can have that transcribed, but I wanted to

play it to the Court.

THE COURT: Okay. Well, I'd like to have some

physical exhibit.

MR. LITTLE: Okay.

THE COURT: So let's go ahead and have it played

and my court reporter will transcribe it and we'll print it

out.

BY MR. LITTLE:

Q. Let's identify what date this is.

A. This is November 19th, 2015, at 2:55 p.m..

Q. And it's from who?

A. From Ethan Penner who is the CEO of Mosaic.

Q. What's the phone number?

A. (310) 926-4600, which is the Mosaic line.

Q. Let's go a head and play it.

(Hey, Robert, Ethan Penner. I'm calling because I

heard that we haven't connected with you in more like than a

week and I know that a lot of work has been expended on both
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sides and a lot of enthusiasm exists on our side to get this

deal done for you. So I don't want to -- I want to make sure

we don't lose that window of opportunity to kind of get it

done in the time frame that you need. We also need to kind

of budget our resources, not just capital, but time, so

because there are other deals that also are aiming for a

year-end close. So please get back to me, either cell

(310) 702-0135 or the office, and I look forward to our

partnership.)

Q. Sir, did you or Mr. Criswell stand in the way of

Mosaic not closing by year end or early January?

A. Absolutely not.

THE CLERK: Your Honor, that would be, after it's

transcribed, it will be Exhibit 217. You said that's

admitted?

THE COURT: Yes.

THE CLERK: Thank you.

BY MR. LITTLE:

Q. I want to move on to another topic. You heard

Mr. Chaney say that there was no detailed discussion of cost

overruns at the July 2015 meeting. Do you recall hearing

that?

A. Yes.

Q. In fact, the Court can interpret his testimony for
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CROSS EXAMINATION

BY MR. CAMPBELL:

Q. Mr. Radovan, you just said that the you believe

the Mosaic loan would have closed. Do you have any documents

at ally other than what we've seen in this trial where there

was an indication that the Mosaic loan was going to close?

A. They wanted to move forward.

Q. Do you have any documents is the question?

A. No.

Q. And when you played the tape -- well, prior to

playing the tape or the voicemail, you said that Mr. --

A. Penner.

Q. -- Penner. Your testimony was he had told you

that it was going to close by year end?

A. Yes, sir.

Q. Could you play that tape again?

A. Uh-huh.

MR. CAMPBELL: Is that okay, your Honor?

(Voicemail played at this time.)

BY MR. CAMPBELL:

Q. Mr. Penner didn't say that your deal was going to

close. He actually said that he has other deals that were

going to close towards of end of the year, correct?

A. That is correct. He was referring to our deal in
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the

above-entitled Court on September 7, 2017, at the hour of

9:00 a.m., and took verbatim stenotype notes of the

proceedings had upon the trial in the matter of GEORGE S.

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al.,

Defendants, Case No. CV16-00767, and thereafter, by means of

computer-aided transcription, transcribed them into

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1

through 977, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 12th day of October 2017.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.
____________________________

)
)
)
)
)
)
)
)
)
)

Case No. CV16-00767

Department 7

TRANSCRIPT OF PROCEEDINGS

TRIAL VII

September 8, 2017

9:00 a.m.

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR
Computer-Aided Transcription
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APPEARANCES:

For the Plaintiff:

DOWNY BRAND
By: RICHARD CAMPBELL, ESQ.
100 W. Liberty
Reno, Nevada

For the Defendant:
HOWARD & HOWARD
By: MARTIN LITTLE, ESQ.
3800 Howard Hughes Parkway
Las Vegas, Nevada

ANDREW WOLF, ESQ.
Attorney at law
264 Village Blvd.
Incline Village, Nevada

004968

004968

00
49

68
004968



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1139

or fraudulent, and, therefore, the sixth cause of action is

dismissed.

The seventh cause of action, securities fraud.

First, under Exhibit 3, there's a disclaimer. Second,

pursuant to NRS 90.530, this is not a security. Third, under

Rule 4 A of the Securities and Exchange Act of 1933, this is

a private placement agreement and not a security. And,

therefore, the seventh cause of action is dismissed.

Because those actions have been dismissed against

the defendant, the counterclaim by the defendant, David

Marriner, against the other defendants must be dismissed as

moot.

The defendants' counterclaim is unclean hands. In

determining whether a party's improper conduct bars relief,

the Nevada Supreme Court applies a two-factor test. One, the

egregiousness of the misconduct at issue; and, two, the

seriousness of the harm caused by the misconduct against the

granting of the requested relief. And that the District

Court has broad discretion in awarding damages.

In this case, but for the intentional interference

with the contractual relations between Mosaic and Cal Neva

LLC, this project would have succeeded. That is undisputed.

Mr. Chaney agrees, Mr. Yount agrees, everybody agrees that

money would have covered all the costs and the debts.
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This Court has documented dozens of e-mail

exchanges between Mr. Yount and the IMC and their efforts to

undermine the Mosaic loan and there is no more solid evidence

of that than in Exhibit 124. That deal was done. That deal

had been executed. That deal was in place. Mosaic had

evidenced its enthusiasm to close this deal. And yet the day

that individuals from the IMC went to the Mosaic offices

without the knowledge of CR, that deal was dead. And the

testimony is unequivocal, there was never an attempt by the

IMC to resurrect it, despite the open invitation by Mosaic to

reintroduce the loan.

This Court finds that it was the intent of the IMC

to kill this loan, divest CR from its shares on the threat of

legal, civil, criminal actions for their own benefit and not

the benefit of the project.

Indeed, if you look at the e-mails from Molly

Kingston afterwards, she's reaching out saying, who is going

to manage this? What's plan B? We need CR in there until

such time as we find some substitutes. They had no foresight

in this. It's tragic. So the counterclaim from the

defendants is granted.

It will be the order of the Court, Ms. Clerk, that

judgment is in favor of all defendants. Damages awarded

against the plaintiff on behalf of Mr. Radovan, Mr. Criswell
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the

above-entitled Court on September 8, 2017, at the hour of

9:00 a.m., and took verbatim stenotype notes of the

proceedings had upon the trial in the matter of GEORGE S.

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al.,

Defendants, Case No. CV16-00767, and thereafter, by means of

computer-aided transcription, transcribed them into

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1

through 1142, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 13th day of October 2017.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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Daniel F. Polsenberg
Nevada Bar No. 2376
Joel D. Henriod
Nevada Bar No. 8492
LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
Phone (702) 949-8200
Fax (702) 949-8398
DPolsenberg@LRRC.com
JHenriod@LRRC.com

Richard G. Campbell, Jr.
Nevada Bar No. 1832
THE LAW OFFICE OF RICHARD G. CAMPBELL, JR. INC.
333 Flint Street
Reno, Nevada 89501
Phone (775) 384-1123
Fax (775) 997-7417
RCampbell@RGCLawOffice.com

Attorneys for Plaintiff
George Stuart Yount

DISTRICT COURT

WASHOE COUNTY, NEVADA

GEORGE STUART YOUNT, individually
and in his capacity as owner of
GEORGE YOUNT IRA,

Plaintiff,

vs.

CRISWELL RADOVAN, LLC, a Nevada
limited liability company; CR CAL
NEVA, LLC, a Nevada limited liability
company; ROBERT RADOVAN;
WILLIAM CRISWELL; CAL NEVA
LODGE, LLC, a Nevada limited
liability company; POWELL, COLEMAN
AND ARNOLD, LLP; DAVID MARRINER;
MARRINER REAL ESTATE, LLC, a
Nevada limited liability company;
and DOES 1-10,

Defendants.

Case No. CV16-00767
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INTRODUCTION

Defendants continue to rewrite history to rationalize the prior Judge’s

unjustifiable rulings. Not only did Mr. Yount receive no notice of a

counterclaim seeking damages against him, defense counsel repeatedly assured

him during trial that there was none. Defendants contend that their use of the

word “interfere” in asserting their affirmative defense of unclean hands was

sufficient to give Mr. Yount notice of a counterclaim against him. Yet, when

defendants went into these sensationalized and speculative representations,

Mr. Yount’s counsel diligently objected, demanding clarity for the record that

these allegations were relevant only to an affirmative defense of unclean hands.

Each time, defense counsel conceded that they were not pursuing a

counterclaim for damages.1 And defendants never mentioned liability for

damages. Thus, in no way has Mr. Yount every acquiesced or otherwise

consented to trial of a counterclaim for damages. Put simply these allegations

of interference were never relevant to anything other than an affirmative

defense.

It is wholly appropriate to expend resources in litigation proportionately

to the amount in controversy. See FRCP 26(b)(1) (“Parties may obtain discovery

. . . that is relevant to any party’s claim or defense and proportional to the needs

of the case, considering the importance of the issues at stake in the action, the

amount in controversy, . . . and whether the burden or expense of the proposed

discovery outweighs its likely benefit.”). Enabling a litigant to gauge

proportionality is one reason why the rules of procedure require any party

seeking damages to disclose “without awaiting a discovery request . . .

computations of any category of damages claimed.” NRCP 16.1(a)(1)(C); see

1 Undersigned counsel does not accuse defense counsel of being untruthful with
Judge Flanagan. The problem arises, rather, from the disgracefully
disingenuous and opportunistic positions defendants have advanced post-trial.
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Pizzaro-Ortega v. Cervantes-Lopez. 133 Nev. Adv. Op. 37, 396 P.3d 783, 786-87

(2017). Thus, it was reasonable for Mr. Yount to pursue discovery to the limited

extent he did when—based on all disclosures defendants had provided—the

worst outcome scenario he faced at trial would be a defense judgment (i.e., a

recovery of zero) on his claims. It would not have been reasonable to waste

resources overturning every stone.

Now, the unusual circumstances of this bizarre trial outcome and the

deprivation of due process it presents call for the Court to exercise its power to

allow some post-trial discovery.

I.

THIS COURT SHOULD AUTHORIZE LIMITED DISCOVERY

A. Mr. Yount Did Not Have Notice of an Intentional
Interference Counterclaim

1. All Pre-Trial Filings and Discovery
Focused on Unclean Hands

Defendants fixate on the phrasing used to describe their affirmative

defense and contend Mr. Yount had notice of the counterclaim because

defendants alleged that Mr. Yount “conspired with other investors to interfere

with the loan.” However, to prove unclean hands defendants needed to show

“misconduct”2 occurred i.e. that Mr. Yount conspired with other investors to

interfere with the loan.

Defendants attempt to blur the line between the misconduct prong in

unclean hands and a six-element counterclaim of intentional interference with

contractual relations. In fact, the phrase defendants use to describe unclean

hands does not contain any of the six elements of intentional interference with

2 Las Vegas Fetish & Fantasy Halloween Ball, Inc. v. Ahern Rentals, Inc., 124
Nev. 272, 275, 182 P.3d 764, 766 (2008).
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contractual relations.3 Thus, by defendants’ logic, using a single key word

equates to pleading a multi-element counterclaim, praying for and proving

damages, and giving adequate notice under the Due Process Clause.4

Further, defendants never requested damages. In defendants’ proposed

findings of fact under the heading “Unclean Hands”5, defendants requested that

Mr. Yount’s damages be “offset by the significantly greater damages.” Notably,

defendants requested that Mr. Yount’s damage award be reduced or barred. A

clear indication of an affirmative defense.6

2. Defendants Admitted at Trial
They Did Not Plead or Prove a Counterclaim

Defendants’ disingenuous opportunism is most evident in their

mischaracterization of the trial. Defendants admitted on three different

occasions they did not bring a counterclaim. Mr. Little even conceded in his

closing arguments that he had not brought a counterclaim. It was not until

defendants received a windfall award that defendants began to claim they had

brought a counterclaim.

Defendants contend that a notable example that a counterclaim was

litigated was Mr. Little’s single question during a seven-day trial regarding

3 To prove a claim of intentional interference with contractual relations a party
must show proof of (1) the existence of a valid contract, (2) the defendant’s
awareness of the contract, (3) intentional acts intended to disrupt the
contractual relationship, (4) actual disruption of the contract and, (5) resulting
damage. Sutherland v. Gross, 105 Nev. 192, 196, 772 P.2d 1287, 1290 (1989).

4 The absurdity of this argument is also demonstrated in Marriner’s Opposition
to Plaintiff’s Motion for Post Judgment Discovery.

5 Defendants’ Proposed Findings of Fact And Conclusions of Law, 11:3-9

6 See Las Vegas Fetish & Fantasy Halloween Ball, 124 Nev. at 275, 182 P.3d at
766 (unclean hands affirmative defense may bar relief); Mona v. Mona Elec.
Grp., Inc., 176 Md. App. 672, 717, 934 A.2d 450, 476 (2007) (unclean hands may
reduce relief to the extent tainted by misconduct).
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damages. However, this question led to a series of questioning, by both

plaintiff’s counsel and defense counsel, regarding the type of claim defendants

had brought. Mr. Campbell followed Mr. Little’s question by directly asking if

defendants brought a counterclaim.

MR. CAMPBELL: Did you file a compulsory counterclaim against Mr.
Yount from his lawsuit?

RADOVAN: No.

(Hr’g Tr. 8/31/2017, at 512:18-20, Ex. 1.)

Mr. Little then further clarified that defendants were not pursuing any

counterclaims but were instead pleading and proving the affirmative defense of

unclean hands.

MR. LITTLE: Sir, counsel asked you if you had filed a compulsory
counterclaim against Mr. Yount in this litigation. You have through
me in the pleading filed an affirmative defense for unclean hands,
have you not?

RADOVAN: Yes.

(Hr’g Tr. 8/31/2017, at 515:17-21, Ex. 1.)

Even in Mr. Little’s closing arguments he represented to the Court he had not

brought any counterclaims.

MR. LITTLE: And, your Honor, importantly we pled - - we haven’t
sued him for a counterclaim, but we have pled affirmative
defenses and whether you call it - -

THE COURT: Unclean hands.

(Hr’g Tr. 9/08/2017, at 1054:16-19, Ex. 2.)

Further, each piece of evidence defendants cite was relevant to their

affirmative defense of unclean hands.7 Defendants’ entire motion is contradicted

7 A defendant fails to give a plaintiff adequate notice of an implied claim when
evidence relevant to the new claim is also relevant to the claim originally pled.
McLeod v. Stevens, 617 F.2d 1038, 1040–41 (4th Cir. 1980) (“But all evidence of
harm to McLeod was germane to the equitable relief she sought. Its admission
without objection, therefore, cannot be treated as implied consent to the trial of
the issue of damages”)
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by defendants’ own testimony. Judge Flanagan’s damage award was based on a

new theory of liability. Mr. Yount did not have an opportunity to develop a

defense or introduced evidence that related to that theory of liability. Justice

requires post trial discovery so Mr. Yount can corroborate the prejudice that

occurred at trial.

3. Marriner’s Ridiculous Contention that Mr. Yount
Had Notice of a Counterclaim Before Trial Cannot Stand

Marriner contends that because the word “interfere” was used to describe

the misconduct required for defendants’ affirmative defense of unclean hands

Mr. Yount must have had notice of a counterclaim. Marriner takes this absurd

argument one step further and argues that Mr. Yount judicially admitted

defendants brought a counterclaim because his motion quotes defendants’

findings of fact listed under the heading “unclean hands.” This argument is

contradicted by defendants’ own testimony that they had not brought a

counterclaim and Marriner’s counsel closing argument that Mr. Yount lacked

intent. As discussed above, simple use of the phrase “conspired to interfere” is

not sufficient to give Mr. Yount notice of a counterclaim, particularly where the

conduct was relevant to the affirmative defense of unclean hands.

Marriner’s second argument that Judge Flanagan found Mr. Yount acted

wrongfully is completely irrelevant to what Mr. Yount knew before trial.

B. It Would Have Been an Unreasonable Expense to Depose
the Mosaic Members Before Trial

Defendants contend that the discovery of the Mosaic employees should

have been conducted before trial. The depositions of the three Mosaic members

would have been a justifiable expense if Mr. Yount had notice that he could be

liable for money damages. However, it was reasonable for Mr. Yount to pursue

discovery to the limited extent he did when—based on all disclosures

defendants had provided—the worst outcome scenario he faced at trial would be
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a defense judgment. There was no justification to run up attorney’s fees and

waste the client’s resources to turn over every stone during discovery.

It is reasonable to consider the proportional needs of the case and the

amount in controversy when conducting discovery. Bailey v. Nat'l Union Fire

Ins. Co. of Pittsburgh, No. 1:12-CV-4206-KOB, 2014 WL 12603133, at *3 (N.D.

Ala. Apr. 17, 2014) (considering the needs of the case, the amount in

controversy, the parties’ resources, the importance of the issues at stake in the

action, and the importance of the discovery in resolving discovery issues); see

also FRCP 26 (requiring that discovery be proportional to the needs of the case);

cf. Baez-Eliza v. Instituto Psicoterapeutico de Puerto Rico, 275 F.R.D. 65, 70

(D.P.R. 2011) (noting that the discovery process can become longer and more

expensive, wasting judicial resources and clients’ money along the way).

“The discovery process is not intended to be a means… for lawyers to fill

billable hour quotas.” Johnson & Allphin Properties, LLC v. First Am. Title Ins.

Co., No. 2:12-CV-740-RJS-PMW, 2015 WL 1478749, at *2 (D. Utah Mar. 31,

2015). Wasteful consumption of client money serves no purpose. M. Perez Co. v.

Base Camp Condominiums Assn. No. One, 111 Cal. App. 4th 456, 464, 3 Cal.

Rptr. 3d 563, 569 (2003); Rollins v. Hopkins, No. 566 EDA 2015, 2016 WL

164540, at *3 (Pa. Super. Ct. Jan. 14, 2016) (warning against wasting the time

of counsel or client resources). “Litigation costs… can be enormous, sometimes

rivaling or even exceeding the amount involved on the merits.” Rollins v.

Hopkins, No. 566 EDA 2015, 2016 WL 164540, at *3 (Pa. Super. Ct. Jan. 14,

2016). Thus, it is appropriate to balance the amount in controversy, the parties’

resources, and the issues at stake when conducting discovery. Bailey, No. 1:12-

CV-4206-KOB, 2014 WL 12603133, at *3.

Here, if Mr. Yount had notice that millions of dollars were at stake,

conducting an additional three depositions would have been a justifiable

expense. However, defendants’ representations to Mr. Yount that there was no
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counterclaim against him effectively informed him that his worst day in court

would have been a dismissal of his claims. It was reasonable, given that there

were no claims against Mr. Yount, to try the case on a smaller scale.

C. The Procedural Rules on Which Defendants Rely
to Convert Unclean Hands into a Counterclaim
Still Require Advanced Notice

Defendants also contend that their affirmative defense of unclean hands

may be converted into a counterclaim. As set forth more fully in Mr. Yount’s

“Reply to Defendants’ Opposition to Plaintiff’s Motion to Amend,” Rule 15(b),

Rule 54(c), and Rule 8(c) require advanced notice, an opportunity to be heard,

and express or implied consent to try the issue.

Rule 54(c) has been reasonably interpreted to apply only where the

entitlement to relief not specifically pled has been tested adversarially, tried by

consent, or at least developed with meaningful notice. Peterson v. Bell

Helicopter Textron, Inc., 806 F.3d 335 (5th Cir. 2015). Thus, Rule 54(c) has

limits. Idaho Res., Inc. v. Freeport-McMoran Gold Co., 110 Nev. 459, 462, 874

P.2d 742, 744 (1994).

Defendants’ absurd interpretation would swallow the liberal standard of

Rule 15(a), the due process considerations of Rule 15(b), the Nevada Court of

Appeals’ 16(b) good cause test, and all of the discovery protections set forth in

Rule 16, Rule 26, and Rule 37. Rule 54(c) cannot be read in a vacuum, “rules of

civil procedure must be read together.” Nutton v. Sunset Station, Inc., 131 Nev.

Adv. Op. 34, 357 P.3d 966, 970 (Nev. App. 2015). The rules must be construed to

avoid absurd results. Houtz v. State, 111 Nev. 457, 461, 893 P.2d 355, 358

(1995) (“The interpretation of a statute should be reasonable and should avoid

absurd results.”); Reed v. Burke, 219 Ariz. 447, 450, 199 P.3d 702, 705 (Ct. App.

2008).

These procedural rules are not an end run around due process. Deere &

Co. v. Johnson, 271 F.3d 613, 622 (5th Cir. 2001) (noting a trial court abuses its

005027

005027

00
50

27
005027



9

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

discretion when an amendment of the pleadings under 15(b) violates a party’s

due process); Peterson, 806 F.3d at 335 (holding Rule 54(c) assumes that the

entitlement to relief not specifically pled has been tested adversarially, tried by

consent or at least developed with meaningful notice); nVision Global

Technology Solutions, Inc. v. Cardinal Health 5, LLC, 2012 WL 3527376, *29 &

n.35 (N.D. Ga. 2012) (noting that defendant may assert equitable estoppel

counterclaim as affirmative defense because plaintiff had “fair notice” and failed

to demonstrate “prejudice or any other grounds” for denying defendant’s

request).

As discussed above, Mr. Yount did not expressly or impliedly consent to

try a counterclaim. Mr. Yount was unaware that substantial money damages

were at stake. The new theory of liability prejudiced Mr. Yount and accordingly,

it is essential that he be permitted to confirm the motivations behind the

withdrawal of the Mosaic loan.

D. This Court Has Authority to Order Post Judgment Discovery

The unusual circumstances of this trial outcome and the deprivation of

due process it presents call for this Court to exercise its power to allow some

post-trial discovery. This Court has the authority to order the post judgment

depositions of Mr. Sterling Johnson, Mr. Ethan Penner, and Mr. Howard

Karawan. Rule 27(b) is discretionary with the court and should be ordered to

prevent injustice. Further, this Court’s inherent power to control litigation and

litigants gives this Court authority to order post judgment depositions.

Accordingly, Mr. Yount should be permitted to conduct limited post judgment

discovery to discover facts that would corroborate prejudice.

1. A Court May Order Post Judgment Discovery
Where the Ends of Justice Require Its Use

Defendants argue that Rule 27 applies only in cases where it is necessary

to prevent testimony from being lost. While Rule 27 generally should be used to
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preserve evidence that may be lost, Sunrise Hosp. v. Eighth Judicial Dist. Court

In & For Cty. of Clark, 110 Nev. 52, 55–56, 866 P.2d 1143, 1145 (1994), “the

statute is entitled to liberal construction.” Petition of Ingersoll-Rand Co., 35

F.R.D. 568, 568 (S.D.N.Y. 1964); Petition of Ernst, 2 F.R.D. 447, 450 (S.D. Cal.

1942).

It is proper to use Rule 27 “where the ends of justice clearly require its

use.” Geomatrix Sys., LLC v. Waste Eng’g, Inc., No. MMXCV084009666S, 2009

WL 567035, at *2 (Conn. Super. Ct. Feb. 9, 2009) quoting Petition of

Christensen, 25 Conn. Supp. 271, 274, 202 A.2d 834, 836 (Super. Ct. 1964). Rule

27(b) expressly provides that “if the court finds that the perpetuation of the

testimony is proper to avoid a failure or delay of justice, it may make an order

allowing the depositions to be taken.” NRCP 27(b). “Evidence that throws a

different, greater, or additional light on a key issue might well prevent a failure

or delay of justice.” Obalon Therapeutics, Inc., 321 F.R.D. 245, 250 (E.D.N.C.

2017). To make the requisite showing that a perpetuation of testimony, may

prevent a failure or delay of justice, a party may demonstrate a need for the

testimony or evidence that cannot easily be accommodated by other potential

witnesses. Application of Deiulemar Compagnia Di Navigazione S.p.A. v. M/V

Allegra, 198 F.3d 473, 2000 A.M.C. 317, 45 Fed. R. Serv. 3d 1 (4th Cir. 1999).

An order permitting perpetuation of testimony should be granted in

extraordinary or unusual circumstances. Sunrise Hosp., 110 Nev. at 55–56, 866

P.2d at 1145. Here, Mr. Yount can demonstrate unusual circumstances. As set

forth in Mr. Yount’s “Motion for Judgment as a Matter of Law, for Relief from

Judgment, to Alter and Amend the Judgment, to Amend the Findings and for

New Trial,” defendants never pleaded a counterclaim and conceded during trial

that they only brought an affirmative defense. Mr. Yount did not have sufficient

notice of a claim for intentional interference with contractual relations and
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accordingly could not have discovered or introduced evidence related to that

theory of liability.

Further, the policy underlying Rule 27(b)’s failure or delay of justice test

is preventing “fishing expeditions” for the sole purpose of allowing the

petitioner to obtain information to formulate the petitioner’s complaint. Sunrise

Hosp., 110 Nev. at 55–56, 866 P.2d at 1145; In re Solorio, 192 F.R.D. 709 (D.

Utah 2000) (denying Rule 27 discovery where party only sought to use

information to prepare for filing). This is not the case here. Mr. Yount only

seeks to obtain information that would corroborate prejudice. Mr. Yount should

be permitted to conduct limited post judgment discovery to verify the sole basis

for Judge Flanagan’s award of damages, the reasons behind the Mosaic loan

withdrawal.

2. Courts Have the Power to Allow Post-trial Depositions

Rule 27 aside, courts have inherent power to allow post-trial discovery.

U.S. for Use of Consol. Elec. Distributors, Inc. v. Altech, Inc., 929 F.2d 1089,

1091–1092 (5th Cir. 1991) (noting that the district court’s inherent power to

control litigation and litigants gave the court authority to order a post-trial

deposition); Elliott v. United Employers Cas. Co., 35 F. Supp. 781, 782 (S.D.

Tex. 1940) (permitting post trial depositions pursuant to broad reading of

various rules of civil procedure including Rule 1 which requires the rules to be

construed to secure just, speedy, and inexpensive determination of an action).

Courts should permit post judgment depositions to prevent injustice. See Cuffee

v. Wal-Mart Stores, Inc., 977 So. 2d 1187, 1190 (Miss. Ct. App. 2007)

(permitting post judgment deposition to determine if false testimony was given

at trial); cf. Children, Youth & Families Dept. v. Ruth Anne E., 126 N.M. 670,

677–678, 974 P.2d 164 (1999) (noting that a post-trial deposition after review of

the evidence afforded a party due process in a termination of parental rights

case where party did not have an opportunity to present a defense).
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Here, Mr. Yount’s due process rights were violated. It is fundamental to

the concept of due process that a party be given notice of the claims against him

and notice of the specific relief that is sought. Mr. Yount did not have sufficient

notice of an intentional interference with contractual relations claim against

him and therefore did not have notice he could be liable for monetary damages.

Mr. Yount did not have an opportunity to present witnesses who could have

corroborated his testimony and did not have an adequate opportunity to

prepare his case. Thus, this Court should permit limited post judgment

discovery to prevent injustice.

CONCLUSION

Defendants mischaracterize the trial and gloss over their own concessions

that they had not brought a counterclaim to rationalize Judge Flanagan’s

unjustifiable rulings. Mr. Yount did not have any notice that he faced

substantial damages and conducted limited discovery accordingly. The unusual

circumstances of this case and the deprivation of due process call for post

judgment discovery. Thus, this Court should authorize limited port judgment

discovery relating to the withdrawal of the Mosaic loan.
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The undersigned hereby affirms that this document does not contain the

social security number of any person.

Dated this 2nd day of August, 2018.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By:/s/Joel D. Henriod
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

RICHARD G. CAMPBELL, JR. (SBN 1832)
THE LAW OFFICE OF RICHARD G. CAMPBELL, JR.
333 Flint Street
Reno, Nevada 89501
Phone (775) 384-1123

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of August, 2018, I served the

foregoing “Plaintiff’s Reply to Defendants’ Opposition to Plaintiff’s Motion For

Limited Post Judgment Discovery” on counsel by the Court’s electronic filing

system to the persons and addresses listed below:

MARTIN A. LITTLE

ALEXANDER VILLAMAR

HOWARD & HOWARD

3800 Howard Hughes Parkway, Suite 1000
Las Vegas, Nevada 89169

MARK G. SIMONS

SIMONS LAW, PC

6490 S. McCarran Blvd., #20
Reno, Nevada 89509

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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INDEX OF EXHIBITS

EXHIBIT NO. DESCRIPTION NUMBER OF PAGES

1 Excerpts of Trial Transcript, Volume 3,
dated August 31, 2017
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2 Excerpts of Trial Transcript, Volume 7,
dated September 8, 2017

5

005034

005034

00
50

34
005034



EXHIBIT 1

EXHIBIT 1

F I L E D
Electronically
CV16-00767

2018-08-02 08:33:45 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6810780 : pmsewell

005035

005035

00
50

35
005035



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

390

4185

STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.
____________________________

)
)
)
)
)
)
)
)
)
)

Case No. CV16-00767

Department 7

TRANSCRIPT OF PROCEEDINGS

TRIAL VOLUME III

August 31, 2017

9:00 a.m.

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR
Computer-Aided Transcription
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APPEARANCES:

For the Plaintiff:

RICHARD G. CAMPBELL, ESQ.
Attorney at Law
100 W. Liberty
Reno, Nevada

For the Defendant:
HOWARD & HOWARD
By: MARTIN LITTLE, ESQ.
3800 Howard Hughes Parkway
Las Vegas, Nevada

ANDREW WOLF, ESQ.
Attorney at Law
264 Village Blvd.
Incline Village, Nevada
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A. Yes.

Q. -- chatter back and forth?

A. Yes.

Q. With the Incline Men's Group?

A. Yes.

Q. Mr. Yount, Ms. Kingston?

A. Yes.

Q. That's where you're getting the impression that

somehow Mr. Yount interfered with the Mosaic loan?

A. That he's part of the group doing it, yes.

Q. And you're claiming that somehow Mr. Yount and the

IMC are responsible for you and Mr. Criswell losing millions

of dollars, correct?

A. Given that loan being tanked, that is -- I'm just

talking about what it's cost us. The rest of the investor

group, that could -- you know, we'll see where that ends up,

but it's a substantial, substantial amount.

Q. Did you file a compulsory counterclaim against

Mr. Yount from his lawsuit?

A. No.

Q. Did you file any lawsuit against the IMC or any of

the other investors for interfering with that loan?

A. No. The outcome is not yet determined.

Q. You said the winery sale with Brandon Chaney, and
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already explained this in your testimony, but the delay that

Mosaic is talking about here, is that something that is

attributable to you or Mr. Criswell?

A. No. We were waiting for approval. You know, as

we said in the November meeting, I was given direction, go do

X, Y and Z with them. I met with Mosaic and then they agreed

to those aspects. We took it back to the committee, tried to

do that on the 12th, and nobody wanted to -- it didn't even

get to the point of being able to ask for the approval,

honestly.

There was too much argument over we should be

raising equity, we should be raising this, raising that, do a

capital call, these types of things. By the time we got

around to the January 27th, we had a structured meeting and

asked for the approval of the loan and which was unanimously

given.

Q. Sir, counsel asked you if you had filed a

compulsory counterclaim against Mr. Yount in this litigation.

You have through me in the pleading filed an affirmative

defense for unclean hands, have you not?

A. Yes.

Q. So look at Exhibit 149. This is the January third

party report for Hall. Go to page three again.

A. Okay.
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the

above-entitled Court on August 31, 2017, at the hour of TIME,

and took verbatim stenotype notes of the proceedings had upon

the trial in the matter of GEORGE S. YOUNT, Plaintiff, vs.

CRISWELL RADOVAN, et al, Defendant, Case No. CV16-00767, and

thereafter, by means of computer-aided transcription,

transcribed them into typewriting as herein appears;

That the foregoing transcript, consisting of pages 1

through 619, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 28th day of September 2017.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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4185

STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE PATRICK FLANAGAN, DISTRICT JUDGE

--oOo--

GEORGE S. YOUNT, et al.,

Plaintiffs,

vs.

CRISWELL RADOVAN, et al.,

Defendants.
____________________________

)
)
)
)
)
)
)
)
)
)

Case No. CV16-00767

Department 7

TRANSCRIPT OF PROCEEDINGS

TRIAL VII

September 8, 2017

9:00 a.m.

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, RPR
Computer-Aided Transcription
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APPEARANCES:

For the Plaintiff:

DOWNY BRAND
By: RICHARD CAMPBELL, ESQ.
100 W. Liberty
Reno, Nevada

For the Defendant:
HOWARD & HOWARD
By: MARTIN LITTLE, ESQ.
3800 Howard Hughes Parkway
Las Vegas, Nevada

ANDREW WOLF, ESQ.
Attorney at law
264 Village Blvd.
Incline Village, Nevada
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to them. And they want to have you believe that it's lack of

faith in Criswell Radovan. You heard the phone message.

Does that sound like they had lack of faith in us?

Absolutely not. Is it a mere coincidence that the very day

that IMC meets with Mosaic, that they send a letter

terminating the term sheet and completely backing out?

And if you want to believe their story that we

love Mosaic, of course, why would we try to sink it? If

Mosaic invited those people that they met with at IMC, let's

go back and let's have more discussions. You heard the

evidence. They didn't do that. They didn't want Mosaic.

They wanted their own financing and they're responsible for

where this project is, your Honor. And Mr. Yount was part of

that. And to sit here and say he wasn't is disingenuous.

It's in the documents.

And, your Honor, importantly, we pled -- we

haven't sued him for a counterclaim, but we have pled

affirmative defenses and whether you call it --

THE COURT: Unclean hands.

MR. LITTLE: Unclean hands, estoppel, waiver,

contributory fault, it's all the same failure to mitigate

damages, all roads lead to the same path. He put himself in

the position he is now. He not only caused himself to lose

potentially this $1 million, he's cost CR Cal Neva over
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the

Second Judicial District Court of the State of Nevada, in and

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the

above-entitled Court on September 8, 2017, at the hour of

9:00 a.m., and took verbatim stenotype notes of the

proceedings had upon the trial in the matter of GEORGE S.

YOUNT, et al., Plaintiffs, vs. CRISWELL RADOVAN, et al.,

Defendants, Case No. CV16-00767, and thereafter, by means of

computer-aided transcription, transcribed them into

typewriting as herein appears;

That the foregoing transcript, consisting of pages 1

through 1142, both inclusive, contains a full, true and

complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 13th day of October 2017.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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