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PETITION FOR REHEARING 

Appellant seeks rehearing, just to correct footnote 10. While this 

Court correctly reversed the damages award, in footnote 10, it sug-

gested that the parties had not addressed an award of attorney fees, 

suggesting they were affirmed. This was imprecise, because while 

Judge Flanagan indicated that he would grant fees, he never actually 

made a fees award. Then, after Judge Flanagan died, Judge Walker re-

fused to grant respondents’ motion for fees, because he was without ju-

risdiction to do so, as there were no timely post-judgment motions.   

Under the circumstances, Yount seeks to clarify and correct that 

footnote because there was no attorney’s fee award. NRAP 40(a)(2).  

This Court should strike the last two sentence of footnote 10: 

10 In light of our decision, we need not address the re-
maining arguments on appeal. And, as the parties do 
not address the district court’s attorney fees awards, 
we decline to address them. See Powell v. Liberty Mut. 
Fire Ins. Co., 127 Nev. 156, 161 n.3, 252 P.3d 668, 672 
n.3 (2011) (“Issues not raised in an appellant’s opening 
brief are deemed waived.”). 

Alternatively, this Court should delete the footnote. 
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PROCEDURAL BACKGROUND 

Judge Flanagan Issues an Oral Ruling  

After trial, Judge Flanagan issued an oral decision against Yount 

on all claims. (Opinion 8; 10 App. 2295.) The court then sua sponte 

awarded defendants damages—in part in a specific amount—on their 

“affirmative defense” of unclean hands, along with “all attorney’s fees 

and costs.” (Opinion 8; 10 App. 2296-97.) 

Judge Flanagan Enters a Final Judgment  
but Does Not Calculate Attorney’s Fees 

A week after the oral ruling, the district court issued an amended 

written order awarding another $1.5 million in compensatory damages, 

plus “two years’ salary, managements fees (if applicable), and attorney’s 

fees and costs of suit” to CR and Marriner.  (Opinion 6 n.1, 8; 10 App. 

2300.)  As defendants had not moved for fees, however, the order did not 

calculate such an award.  (10 App. 2300.)  On October 16, 2017, Yount 

appealed. (Opinion 8.) This Court later determined that this amended 

order was a final judgment on all of the parties’ claims, and no post-

judgment motions had been timely filed, so this appeal divested the dis-

trict court of jurisdiction. (Opinion 9.) 
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Judge Polaha Recognizes that Defendants  
Have Not Filed a Motion for Attorney’s Fees 

After the case was transferred to Judge Jerome Polaha following 

Judge Flanagan’s untimely death, defendant Marriner noted that the 

district court still needed to “receive and decide motions for attorney’s 

fees under NRCP 54(d)(2).”1 (10 App. 2333.) Judge Polaha ordered the 

defendants file a motion for attorney’s fees. (12 App. 2755.)  

Defendants Move for Attorney’s Fees; Judge Walker  
Refuses Based on this Court’s Appellate Jurisdiction 

On April 2, 2018, more than six months after Judge Flanagan’s 

amended order that constituted the final judgment, Criswell Radovan 

filed a motion for attorney’s fees. (Ex. 1.) On April 4, 2018, Mariner like-

wise filed a motion for attorney’s fees. (Ex 2.) 

Judge Egan Walker, who now replaced Judge Flanagan, refused to 

alter the damages award or to award attorney’s fees because no timely 

post-judgment motions had been made and this Court had assumed ap-

pellate jurisdiction over this case. (Opinion 9; 20 App. 4864-66.)  

1 Like this Court, Yount refers to the 2017 version of the rules. (See 
Opinion 11 n.5.) 
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ARGUMENT 

This Court correctly reversed the damages award and remanded 

for the district court to remove that award from its order, but this 

Court should correct a technical misstatement in footnote 10: while this 

Court stated that “the parties do not address the district court’s attor-

ney fees awards,” there was no such award to address. As there was no 

attorney’s fee award to contest on appeal, Yount did not waive the issue. 

A. Judge Flanagan’s Final Order  
Did Not Award Attorney’s Fees  

As this Court determined, Judge Flanagan’s written order was an 

appealable final judgment because it disposed of all the issues pre-

sented in the case. See Lee v. GNLV Corp., 116 Nev. 424, 426, 996 P.2d 

416, 417 (2000).  

It did not have to—and here, did not—resolve attorney’s fees. See 

id.; NRAP 3A(b)(8). That is because the district court awards attorney’s 

by considering a party’s specific request under the factors in Brunzell v. 

Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969) and reduc-

ing the request to a dollar amount; the court’s announcement that it 

will award fees is not, itself, such an award. Caldwell v. Finochi, 909 
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So. 2d 976, 978 (Fla. Dist. Ct. App. 2005) (holding that order that pur-

ported to award fees without calculating a specific number “did not ac-

tually award fees, but reserved jurisdiction to determine the amount of 

fees”).2 Judge Flanagan never considered any request under Brunzell 

and never calculated an award. Indeed, defendants first moved for a 

specific award of fees long after this matter was on appeal. And that 

specific request was never granted. 

B. Defendants’ Motions Were Untimely 

Judge Walker was correct to deny defendants’ motions. He had no 

jurisdiction or discretion to award attorney’s fees requested more than 

200 days after the final judgment—more than 180 days after the time 

for doing so expired. NRCP 54(d). (Opinion 9.)  

CONCLUSION 

Although this Court correctly determined that the damage award 

should be reversed, this court should clarify its opinion because there 

was no award of attorney’s fees in this case.  

 

                                      
2 See also Allen v. Nelson, 126 Nev. 688, 367 P.3d 744 (2010) (summary 
award without analysis of Brunzell factors was abuse of discretion). 
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RICHARD G. CAMPBELL, JR. 
Nevada Bar No. 1832 
KAEMPFER CROWELL 
50 West Liberty Street 
Suite 700 
Reno, Nevada 89501 
(775) 852-3900 

DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
  

By: /s/ Adrienne Brantley- Lomeli                
ADRIENNE BRANTLEY-LOMELI (SBN 14,486) 
3993 Howard Hughes Parkway  
Suite 600 
Las Vegas, Nevada  89169 
(702) 949-8200 

 
Attorneys for Appellant



iii 
  

CERTIFICATE OF COMPLIANCE 
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face, and type-style requirements of NRAP 32(a)(4)–(6) because it was 

prepared in Microsoft Word 2010 with a proportionally spaced typeface 

in 14-point, double-spaced Century Schoolbook font. 

2. I certify that this brief complies with the type-volume limita-

tions of NRAP 40(a)(3), because it contains 915 words.  

3. I certify that I have read this brief, that it is not frivolous or 

interposed for any improper purpose, and that it complies with all appli-

cable rules of appellate procedure, including NRAP 28(e).  I understand 

that if it does not, I may be subject to sanctions. 
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