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Plaintiffs, individually and on behalf of all persons similarly situated, hereby move the 

Honorable Court for an Order Certifying this Action as a Class Action under NRCP 23(b)(3), 

designating Plaintiffs as the Class Representatives, and Appointing Plaintiffs’ Attorneys of Record 

as Class Counsel.  

This Motion is based upon the following Memorandum of Points and Authorities and any 

oral argument this Court may wish to entertain at the hearing of this Motion. 

 DATED this   7th    day of June, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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NOTICE OF MOTION 

To: ALL PARTIES AND THEIR COUNSEL OF RECORD 

 YOU WILL PLEASE TAKE NOTICE that the foregoing MOTION will come on for 

hearing before the above entitled Court on the _____ day of ___________, 2017, at __________ 

__.m., or as soon thereafter as counsel can be heard. 

 DATED this 7th day of June, 2017.        

      MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
  LAUREN CALVERT, ESQ. 

Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs  

11       JULY                9:00A
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MEMORANDUM OF POINTS AND AUTHORITIES 

Plaintiffs previously moved this Honorable Court under NRCP 23(a) and 23(b)(3) to certify 

the following class: “All persons who have worked at the Club as dancers at any time on or after 

November 2, 2010 and going forward until the entry of judgment in this matter.” The Court in its 

April 6, 2017 order denying Plaintiffs’ class certification motion without prejudice recognized “the 

low threshold with regards to class certification” but nevertheless determined that “the potential 

class representatives’ own statements made as part of their individual depositions, in themselves, do 

not meet the standard for class representation at this juncture.” Order at 3:19-20. See also id. at 3:25-

4:2 (concluding certain deposition testimony indicates Plaintiffs not “similarly situated to the very 

class they are seeking to represent.”).  

The Court in its Order presumably was referencing deposition testimony highlighted in 

Defendants’ Supplemental Brief opposing class certification. Defendants therein noted that Plaintiff 

Karina Strelkova testified to filing an income tax return for earnings from self-employment whereas 

Plaintiff Jacqueline Franklin testified that she never filed any income taxes. Def. Supp. Brief at 10:8-

11:20. Defendants argued that this difference in tax filing impacts whether or not a particular dancer 

meets the requirements for independent contractor status set forth in NRS 608.0155(1)(a) (asking 

whether “the person possesses or has applied for an employer identification number or social 

security number or has filed an income tax return for a business or earnings from self-employment 

with the Internal Revenue Service in the previous year”). To address this concern (and to account 

for the different statute of limitations for each claim) Plaintiffs propose the following amended 

subclass definitions:  

• For Count One (Minimum Wage Amendment claim): All persons who possess a social 

security number who have worked at the Club as dancers at any time on or after 

November 2, 2012 and going forward until the entry of judgment in this matter.”  
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• For Count Two (Unjust Enrichment claim): All persons who possess a social security 

number who have worked at the Club as dancers at any time on or after November 2, 

2010 and going forward until the entry of judgment in this matter.”  

Plaintiffs Park, Lamar, Franklin, Shepard and Strelkova are members of both revised 

proposed subclasses and thus are similarly situated to the very class they are seeking to represent. 

See Declarations, attached as “Ex. A-1 to A-4.” Plaintiffs Moore and Allen are members of the 

revised proposed subclass for Count Two. See Declarations, attached as “Ex. A-5 to A-6.” 

Defendant’s motion for summary judgment on the claims of Moore and Allen is currently pending.  

This discrepancy with respect to tax filing status revealed in deposition testimony was the 

only defect precluding class certification identified by the Court in its order. Because the proposed 

amended class definitions and supporting declarations address this concern completely, Plaintiffs in 

the interests of efficiency hereby incorporate by reference the original class certification motion 

(“Ex. B”), reply (“Ex. C”), and supplemental brief (“Ex. D”).  

For the foregoing reasons, the Court should enter an order certifying under NRCP 23(a) 

and 23(b)(3) the classes defined herein, and designate Plaintiffs as class representatives and the 

undersigned as class counsel. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Court enter an order 

certifying under NRCP 23(b)(3) the class as defined herein in, and designating Plaintiffs as class 

representatives and the undersigned counsel as class counsel. 

/ / / 

/ / / 

/ / / 
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 DATED this   7th    day of June, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No. 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of 

MORRIS ANDERSON, and on the   7th    day of June, 2017, I served the foregoing PLAINTIFFS’ 

RENEWED MOTION FOR CLASS CERTIFICATION as follows: 

x Electronic Service – By serving a copy thereof through the Court’s electronic 
service system; and/or 

¨ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below; and/or 

¨  Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 
number(s) shown below and in the confirmation sheet filed herewith.  Consent to 
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by 
facsimile transmission is made in writing and sent to the sender via facsimile within 
24 hours of receipt of this Certificate of Service. 

 
Gregory J. Kamer, Esq. 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., Suite 3 
Las Vegas, Nevada 89102 
 
Jeffery A. Bendavid, Esq. 
MORAN BRANDON BENDAVID MORAN 
630 S. 4th Street 
Las Vegas, Nevada 89101   
 
Attorneys for Defendants          
  
     

 /s/ Erickson Finch     
     An employee/agent of MORRIS//ANDERSON 
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DECLARATION OF DANIELLE LAMAR 

I, DANIELLE LAMAR, Plaintiff in Case No.: A-14-709372-C, currently before the Eighth 

Judicial District Court, declare as follows: 

1. I possess a social security number.

2. I have worked at the Club as a dancer many times after November 2, 2010.

3. I have worked at the Club as a dancer many times after November 2, 2012.

Dated this         day of June, 2017. 

DANIELLE LAMAR 

18th
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EXHIBIT “A-3” 
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DECLARATION OF STACIE ALLEN 

I, STACIE ALLEN, Plaintiff in Case No.: A-14-709372-C, currently before the Eighth 

Judicial District Court, declare as follows: 

1. I possess a social security number.

2. I have worked at the Club as a dancer many times after November 2, 2010.

Dated this         day of May, 2017. 

STACIE ALLEN 

18th
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SUPP 
RYAN M. ANDERSON, ESQ. 
Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
MORRIS//ANDERSON 
716 S. Jones Blvd. 
Las Vegas, Nevada 89107 
Phone:  (702) 333-1111 
Email: lauren@morrisandersonlaw.com 
 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
Arizona Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Phone: (520) 792-4800 
Email: asterling@rllaz.com 
 mrusing@rllaz.com  

Attorneys for Plaintiffs 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

JACQUELINE FRANKLIN, ASHLEIGH    
PARK, LILY SHEPARD, STACIE ALLEN, 
MICHAELA DIVINE, VERONICA VAN 
WOODSEN, SAMANTHA JONES, KARINA 
STRELKOVA, LASHONDA STEWART, 
DANIELLE LAMAR and DIRUBIN TAMAYO 
individually, and on behalf of Class of similarly 
situated individuals, 
  

Plaintiffs, 
 

v. 
 
RUSSELL ROAD FOOD AND BEVERAGE, 
LLC, a Nevada limited liability company (d/b/a 
CRAZY HORSE III GENTLEMEN’S CLUB) 
SN INVESTMENT PROPERTIES, LLC, a 
Nevada limited liability company (d/b/a CRAZY 
HORSE III GENTLEMEN’S CLUB), DOE 
CLUB OWNER, I-X, DOE EMPLOYER, I-X, 
ROE CLUB OWNER, I-X, and ROE 
EMPLOYER, I-X, 

 
  Defendants.  

 
 
 

CASE NO.:    A-14-709372-C 
DEPT. NO.:   XXXI 
 
 
 
 
 

 
PLAINTIFFS’ SUPPLEMENTAL 

BRIEFING OPPOSING DEFENDANT’S 
MOTION FOR SUMMARY 

JUDGMENT AGAINST PLAINTIFFS 
MICHAELA MOORE AND STACIE 
ALLEN PURSUANT TO N.R.C.P. 56 

 

Case Number: A-14-709372-C

Electronically Filed
6/15/2017 11:48 PM
Steven D. Grierson
CLERK OF THE COURT
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PLAINTIFFS’ SUPPLEMENTAL BRIEFING OPPOSING DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT AGAINST PLAINTIFFS MICHAELA MOORE AND STACIE 

ALLEN PURSUANT TO N.R.C.P. 56 
 

Plaintiffs, individually and on behalf of all persons similarly situated, hereby file their 

Supplemental Briefing Opposing Defendant’s Motion for Summary Judgment Against Plaintiffs 

Michaela Moore and Stacie Allen Pursuant to N.R.C.P. 56.  

This Supplemental Briefing is based upon the following Memorandum of Points and 

Authorities and any oral argument this Court may wish to entertain at the hearing of this Motion. 

 DATED this 15th day of June, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. STATEMENT OF FACTS 

This is an action by exotic dancers against the owners of Crazy Horse III Gentlemen’s Club 

(the “Club”), a Las Vegas strip club, for failure to pay a minimum hourly wage as required by 

Nevada’s constitution (Count 1) and for unjust enrichment (Count 2). The Club is owned and 

operated by Defendant Russell Road Food and Beverage, LLC (“Defendant”). The original 

Complaint was filed on November 4, 2014. Plaintiff Stacie Allen (“Plaintiff Allen”) was added to 

the instant action in the First Amended Complaint, filed on February 19, 2015. Plaintiff Michaela 

Moore (“Plaintiff Moore”) was added to the instant action in the Second Amended Complaint, filed 

on July 21, 2015. The Third Amended Complaint was filed on October 2, 2015. The essence of the 

Complaint is that Plaintiffs are employees of the Club, yet at no time were they paid any wages by 

Defendants.  To the contrary, Defendant charged its dancers a fee to perform at the Club, required 

dancers to make regular payments to management staff, the disc jockey, and other employees, and 

assessed fines against the dancers purportedly to enforce various club rules.  

On April 11, 2017, Defendant filed its Motion for Summary Judgment contending that 

Plaintiffs Allen and Moore’s claims are barred by the applicable statute of limitations and 

jurisdictional threshold of $10,000. At the hearing, this Court determined it would allow the parties 

to submit supplemental briefing limited solely to the issue of whether subject matter jurisdiction 

exists over Moore and Allen and if their individual damages are less than $10,000 each. After the 

hearing, Defendant filed its Motion to Dismiss the case entirely based upon this argument—that 

each Plaintiff individually has less than $10,000 in damages and no subject matter jurisdiction exists.  

Discovery has closed in this matter. Plaintiffs’ motion to certify class was previously denied, 

and they currently have pending their renewed motion to certify. This renewed motion for 
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certification and Defendant’s motion to dismiss are scheduled to be heard on the same day. If class 

certification is granted, the motion to dismiss premised on subject matter jurisdiction becomes moot. 

II. LEGAL STANDARD 

Although we have not previously addressed what standards should 
guide the district court in determining whether the claimed damages 
meet the jurisdictional requirement, federal courts apply a “legal 
certainty” test to determine whether a complaint satisfies the amount-
in-controversy requirement of diversity jurisdiction under 28 U.S.C. § 
1332. In order to dismiss a case based on lack of subject matter 
jurisdiction, it must appear to a legal certainty that the claim is worth 
less than the jurisdictional amount. A claim in excess of the requisite 
amount, made in good faith, satisfies the jurisdictional requirement. A 
court should be cautious about dismissing a complaint for failing to 
meet the jurisdictional requirement: “Under the ‘legal certainty’ test, it 
should be emphasized, the plaintiff must establish merely that it 
does not appear to a legal certainty that the claim is below the 
jurisdictional minimum. Thus, under this standard, courts must be 
very confident that a party cannot recover the jurisdictional 
amount before dismissing the case for want of jurisdiction.” 15 
Moore's § 102.106[1]. We adopt the federal courts' legal certainty test 
for determining the jurisdictional amount in controversy in Nevada 
district courts. 

 
Morrison v. Beach City LLC, 116 Nev. 34, 38, 991 P.2d 982, 984 (2000) (internal citations omitted) 

(emphasis added). 

In assessing the amount in controversy for threshold jurisdiction purposes, the court assumes 

the plaintiff will establish liability in all respects. Campbell v. Vitran Express, Inc., 471 Fed. Appx. 

646 (9th Cir. 2012). Compensatory damages, punitive damages, injunction and other equitable relief 

as well as attorneys' fees, if authorized or mandated by statute, are included. Guglielmino v. McKee 

Foods Corp., 506 F.3d 696, 700 (9th Cir. 2007); see also Goldberg v. CPC International Inc., 678 

F.2d 1365, 1367 (9th Cir. 1982) ("attorneys' fees can be taken into account in determining the amount 
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in controversy if a statute authorizes fees to a successful litigant.)1 More to the point, where 

discretionary or mandatory pursuant to statue, attorneys' fees are properly “included in the amount 

in controversy in a class action.” Lowdermilk v. U.S. Bank, 479 F.3d 994, 1000 (9th Cir. 2007), 

citing Gibson v. Chrysler Corp., 261 F.3d 927, 942-43 (9th Cir.2001). Pursuant to the MWA, an 

employee “who prevails in any action to enforce this section shall be awarded his or her reasonable 

attorney’s fees and costs.”  

The period of time for which a court reviews the jurisdictional requirement is as of filing, 

and dismissal of certain claims thereafter cannot destroy jurisdiction. See Edwards v. Emperor's 

Garden Rest., 122 Nev. 317, 330 n. 38, 130 P.3d 1280, 1288 n. 38 (2006) (“When the district court 

denied injunctive relief, however, it did not thereby lose its jurisdiction to consider Edwards' claims 

for monetary damages,” which were well below the district court’s jurisdictional threshold); see also 

United Steel v. Shell Oil Co., 602 F.3d 1087, 1091-92 (9th Cir. 2010); Cunningham Charter Corp. 

v. Learjet, Inc., 592 F.3d 805, 807 (7th Cir. 2010), citing St. Paul Mercury Indem. v. Red Cab Co., 

303 U.S. 283, 293-95 (1938) (“jurisdiction once properly invoked is not lost by developments after 

a suit is filed,”) (Posner, J.); Metz v. Unizan Bank, 649 F.3d 492, 500-01 (6th Cir. 2011) (“if 

jurisdiction exists as the time an action is commenced, such jurisdiction may not be divested by 

subsequent events”). This holds true for a putative class action. Metz, 649 F.3d at 500 (“By defining 

a class action as any civil action ‘filed under’ Federal Rule of Civil Procedure 23 or similar state 

statute or rule, it is the time of filing that matters for determining jurisdiction”).  

                                                 
1 As a general rule, attorneys' fees are excludable in determining the amount in controversy because, 
normally, the successful party does not collect his attorneys' fees in addition to or as part of the 
judgment. There are however, two logical exceptions to this rule: one where the fees are provided 
for by contract, and two, where a statute mandates or allows the payment of such fees. Gait G/S v. 
JSS Scandinavia, 142 F.3d 1150, 1155-56 (9th Cir.1998); see also14 C. Wright A. Miller, Federal 
Practice and Procedure, § 3712, at 507 (1976).  
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“Behind the principle that jurisdiction once obtained normally is secure is a desire to 

minimize expense and delay. If at all possible, therefore, a case should stay in the system that first 

acquired jurisdiction. It should not be shunted between court systems; litigation is not ping-pong...” 

Cunningham, 592 F.3d at 807. Nevertheless, rather than dismissing a case, if an action is filed in the 

district court and a district judge determines that the action is properly within the jurisdiction of the 

justice court pursuant to N.R.S. 4.370, the district judge may transfer original jurisdiction of the 

action to the justice’s court. N.R.S. 3.221. Thus, even in the event this Court finds jurisdiction is 

properly within justice court for Moore and Allen, original jurisdiction should be transferred there 

rather than dismissing their suits.  

There are only three situations that “clearly meet the legal certainty standard: 1) when the 

terms of a contract limit the plaintiff's possible recovery; 2) when a specific rule of law or measure 

of damages limits the amount of damages recoverable; and 3) when independent facts show that the 

amount of damages was claimed merely to obtain” threshold jurisdiction." Naffe, 789 F.3d at 1040 

(quotation omitted). Only the third scenario has been raised by Defendant. 

Nevada case law demonstrates the importance of class actions in cases where individuals 

would be otherwise unable to obtain redress because their claims are too small. Shuette v. Beazer 

Homes Holdings Corp., 121 Nev. 837, 846, 124 P.3d 530, 537 (2005).  Class actions serve a valuable 

function where a litany of small claims stem from a singular wrong by encouraging efficiency. 

Picardi v. Eighth Judicial Dist. Court, 127 Nev. 106, 251 P.3d 723 (2011). Nevada case law supports 

this policy, especially when providing multiple plaintiffs, who individually have valid but small 

claims, with an adequate remedy. D.R. Horton v. Eighth Judicial Dist. Court, 125 Nev. 449, 215 

P.3d 697 (2009). 

In El Rancho, Plaintiff and Defendant engaged in 26 separate transactions under 26 different 

sales contracts. El Rancho, Inc. v. New York Meat & Provision Co., 88 Nev. 111, 116, 493 P.2d 
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1318, 1322 (1972). Several sales contracts were for an amount less than $300 (the threshold amount 

for the district court then), and the question was presented whether the district court had jurisdiction 

as to those. Id. The Court held Plaintiffs are “entitled to aggregate the separate claims so that the 

jurisdictional amount for the district court is obtained.” Id., citing Hartford M. Co. v. H.L. & C. Co., 

61 Nev. 17, 107 P.2d 132, 114 P.2d 1093 (1941); 13 Cal.Jur.2d 578, Courts § 75 (1954). Nevada’s 

federal district courts likewise hold that plaintiffs can aggregate individual claims to satisfy the 

amount in controversy requirement. See U.S. Home Corporation v. Parker-Hansen et al, l2:11-CV-

426 (D. Nev. 2012); Greystone Nevada, LLC, et. al. v. Anthem Highlands Community Association, 

2:11-cv-1424 (D. Nev. 2011).  

Even where aggregation would not be traditionally available, “when several plaintiffs unite 

to enforce a single title or right in which they have a common and undivided interest, it is enough if 

their interests collectively equal the jurisdictional amount.” Pinel v. Pinel, 240 U.S. 594, 596 (1916). 

Such is the case here, where Plaintiffs seek to ultimately enforce the Nevada Constitution and 

Minimum Wage Act following systematic employee misclassification. See Terry v. Sapphire, 130 

Nev. Adv. Op. 87, 336 P. 3d 951 (2014) and Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 32-34, 

176 P.3d 271, 274-75 (2008), wherein dancers maintained class actions premised on employee 

misclassification, despite many having claims under the jurisdictional threshold.  

That an individual class member may not receive damages in an amount greater than the 

jurisdictional minimum threshold is speculative and not case-ending. As in Golden Coin, if a 

plaintiff becomes an unwilling or inappropriate to serve as a class representative, a substitute is 

permitted to protect “the interests of the class, which has a separate and distinct legal status from 

that of the representative.” Id., 124 Nev. at 34. Even under stringent jurisdictional analysis under 

CAFA, federal courts may adjudicate claims for less than $75,000 as long as at least one class 
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member satisfies the “legal certainty test” at the $75,000 threshold.  See Exxon Mobil, Inc. v. 

Allapattah Servs., Inc., 545 U.S. 546, 559 (2005). 

Therefore, a putative class action cannot be dismissed prior to the deadline for class 

certification where the putative class’s damages, or at least one class representative’s damages, 

would meet the jurisdictional threshold. Where it is merely apparent (not conclusively proven) that 

as of the time of filing there is not legal certainty that the claim is below the jurisdictional minimum, 

a class representative’s individual damages later reduced are not dispositive.  

Assuming Plaintiffs will establish liability, as the Court must do under the legal certainty 

test, compensatory damages will be awarded and attorney’s fees are mandated. The Court assess this 

as of the filing of the Complaint, and if jurisdiction attached at that time, it cannot be lost by 

subsequent actions. Ashleigh Park, as sole named plaintiff, alleged in the Complaint filed on 

November 4, 2014, that on behalf of herself and a class of other similarly situated persons, thought 

to be in excess of 3,000 persons (Comp. at ¶ 10), Defendant misclassified dancers at its club as 

independent contractors, failed to pay a minimum wage and was unjustly enriched. Plaintiff sought 

damages in excess of $10,000 (Comp. at ¶40) and attorney’s fees. Plaintiffs’ First Amended 

Complaint, filed February 19, 2015, named additional class representatives, but alleged the same 

bases of liability; number of potential class members; damages in excess of $10,000 for the class 

(ACOM at ¶54); and attorney fees. Even if Plaintiffs did not allege the $10,000 threshold amount in 

the third amended complaint, it is obvious that $10,000 divided by the minimum wage of $8.25 

results in approximately 1,212 hours (or about thirty 40-hour weeks) to have been worked since 

November 6, 2012, exclusive of wait-time penalties, attorney’s fees or unjust enrichment damages, 

spread across 3,000 possible claimants.  

Defendant admits the current-named class representatives alone meet this number of hours 

without even considering the other thousands of affected class members. See MTD at 14. Jurisdiction 
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attaches on this basis alone. The joint maximum amount of penalties pursuant to NRS 608.040 

exceeds $10,000 as well for the named plaintiffs. See MTD at 16. Lastly, the amount of damages 

resulting from the unjust enrichment claim apart from wages, as calculated by Defendant, exceeds 

$10,000 for the named plaintiffs. MTD pp. 20-25. Moreover, Plaintiffs Franklin and Strelkova each 

meet the $10,000 threshold independently. Id. The district court undisputedly has original 

jurisdiction over their claims, which permits the motion for class certification to proceed regardless 

of the amount of damages of other plaintiffs. If granted, the individualized damages of class 

members cannot thereafter defeat jurisdiction over class members’ claims so long as they fall within 

the definition of the class (or sub-class). 

None of these calculations account for the mandatory award of attorney’s fees. Plaintiffs 

think it sufficient to take judicial notice of the docket in this matter to surmise that the $10,000 

threshold has been exceeded and that such is not unusual in an employment misclassification, given 

the innate complexities. 

III. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Court enter an Order 

Denying Defendant’s Motion for Summary Judgment Against Plaintiffs Michaela Moore and Stacie 

Allen in this matter. 

/ / /  

 

/ / /  

 

/ / /  

 

/ / / 
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 DATED this 15th day of June, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of 

MORRIS ANDERSON, and on the 15th day of June, 2017, I served the foregoing PLAINTIFFS’ 

SUPPLEMENTAL BRIEFING OPPOSING DEFENDANT’S MOTION FOR SUMMARY 

JUDGMENT AGAINST PLAINTIFFS MICHAELA MOORE AND STACIE ALLEN PURSUANT 

TO N.R.C.P. 56 as follows: 

 Electronic Service – By serving a copy thereof through the Court’s electronic 
service system; and/or 

 U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below; and/or 

  Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 
number(s) shown below and in the confirmation sheet filed herewith.  Consent to 
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by 
facsimile transmission is made in writing and sent to the sender via facsimile within 
24 hours of receipt of this Certificate of Service. 

 
Gregory J. Kamer, Esq. 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., Suite 3 
Las Vegas, Nevada 89102 
 
Jeffery A. Bendavid, Esq. 
MORAN BRANDON BENDAVID MORAN 
630 S. 4th Street 
Las Vegas, Nevada 89101   
 
Attorneys for Defendants          
  
     

 /s/ Erickson Finch     
     An employee/agent of MORRIS//ANDERSON 
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OPPM 
RYAN M. ANDERSON, ESQ. 
Nevada Bar No. 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No. 10534 
MORRIS ANDERSON 
716 S. Jones Blvd. 
Las Vegas, Nevada 89107 
Phone:  (702) 333-1111 
Email: lauren@morrisandersonlaw.com 
 
P. ANDREW STERLING, ESQ. 
Nevada Bar No. 13769 
MICHAEL J. RUSING, ESQ. 
Arizona Bar No. 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Phone: (520) 792-4800 
Email: asterling@rllaz.com  
Attorneys for Plaintiffs 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

JACQUELINE FRANKLIN, ASHLEIGH    
PARK, LILY SHEPARD, STACIE ALLEN, 
MICHAELA DIVINE, VERONICA VAN 
WOODSEN, SAMANTHA JONES, KARINA 
STRELKOVA, LASHONDA STEWART, 
DANIELLE LAMAR and DIRUBIN TAMAYO 
individually, and on behalf of Class of similarly 
situated individuals, 
  

Plaintiffs, 
 

v. 
 
RUSSELL ROAD FOOD AND BEVERAGE, 
LLC, a Nevada limited liability company (d/b/a 
CRAZY HORSE III GENTLEMEN’S CLUB) 
SN INVESTMENT PROPERTIES, LLC, a 
Nevada limited liability company (d/b/a CRAZY 
HORSE III GENTLEMEN’S CLUB), DOE 
CLUB OWNER, I-X, DOE EMPLOYER, I-X, 
ROE CLUB OWNER, I-X, and ROE 
EMPLOYER, I-X, 

 
  Defendants.  

 
 
 

CASE NO.:    A-14-709372-C 
DEPT. NO.:   XXXI 
 
 
 
 
 

 
PLAINTIFFS’ OPPOSITION TO 

DEFENDANT/COUNTERCLAIMANT 
RUSSELL ROAD FOOD AND 

BEVERAGE, LLC’S MOTION TO 
DISMISS PLAINTIFFS’ COMPLAINT 
PURSUANT TO N.R.C.P. 12(b)(1) AND 

N.R.C.P. 12(h)(3) 

 

Case Number: A-14-709372-C

Electronically Filed
6/19/2017 4:38 PM
Steven D. Grierson
CLERK OF THE COURT
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Plaintiffs, individually and on behalf of all persons similarly situated, hereby file their 

Opposition to Defendant/Counterclaimant Russell Road Food and Beverage, LLC’s Motion to 

Dismiss Plaintiffs’ Complaint Pursuant to N.R.C.P. 12(b)(1) and N.R.C.P. 12(h)(3).  

This Opposition is based upon the following Memorandum of Points and Authorities and 

any oral argument this Court may wish to entertain at the hearing of this Motion. 

 DATED this   19th    day of June, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No. 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No. 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No. 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No. 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This is an action by exotic dancers against the owners of Crazy Horse III Gentlemen’s Club 

(the “Club”), a Las Vegas strip club, for failure to pay a minimum hourly wage as required by 

Nevada’s constitution (Count 1) and for unjust enrichment (Count 2). The Club is owned and 

operated by Defendant Russell Road Food and Beverage, LLC (“Defendant”). The original 

Complaint was filed on November 4, 2014. The Third Amended Complaint was filed on October 2, 

2015. The essence of the Complaint is that Plaintiffs are employees of the Club yet at no time were 

they paid any wages by Defendants.  To the contrary, Defendant charged its dancers a fee to perform 

at the Club, required dancers to make regular payments to management staff, the disc jockey, and 

other employees, and assessed fines against the dancers purportedly to enforce various club rules.  

On April 11, 2017, Plaintiffs and Defendant filed their cross-motions for summary judgment, 

the decision and order of which is still pending. At the hearing on these cross-motions, the Court 

determined it would allow the parties to submit supplemental briefing limited solely to the issue of 

whether subject matter jurisdiction exists over Plaintiffs Moore and Allen if their individual damages 

are less than the $10,000 threshold. The Court indicated that it would decline to grant summary 

judgment as to the unjust enrichment claims of the plaintiffs, despite Defendant’s continual statute 

of limitation argument.  After the hearing, Defendant filed the instant Motion to Dismiss based solely 

upon this same argument—that Plaintiffs individually have less than $10,000 in damages and no 

subject matter jurisdiction exists.  

Discovery has closed in this matter. Plaintiffs’ motion to certify class was previously denied, 

and they currently have pending their renewed motion to certify. This renewed motion for 

certification and Defendant’s motion to dismiss are scheduled to be heard on the same day. It is not 

disputed that at least one of Plaintiffs’ class representatives meets the jurisdictional threshold and 
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has standing to maintain the action. If class certification is granted, the motion to dismiss premised 

on subject matter jurisdiction becomes moot because there is no legal support for the proposition 

that class members qualifying under the class definition cannot recover damages less than 

$10,000.00. 

II. LEGAL STANDARD 

Defendant moves to dismiss the complaint of Plaintiffs for lack of subject matter jurisdiction. 

A complaint will not be dismissed pursuant to Rule 12 unless it appears beyond a doubt that the 

plaintiff could prove no set of facts which, if accepted by the trier of fact, would entitle him to relief. 

Breliant v. Perferred Equities Corp., 109 Nev. 842, 858 (1993). All factual allegations of the 

complaint must be accepted as true. Capital Mortgage Holding v. Hahn, 101 Nev. 314, 315 (1985). 

The Court "must construe the pleading liberally and draw every fair intendment in favor of the [non-

moving party]." Vacation Village. Inc. v. Hitachi America. Ltd., 110 Nev. 481, 484 (1994).  

Although we have not previously addressed what standards should 
guide the district court in determining whether the claimed damages 
meet the jurisdictional requirement, federal courts apply a “legal 
certainty” test to determine whether a complaint satisfies the amount-
in-controversy requirement of diversity jurisdiction under 28 U.S.C. § 
1332. In order to dismiss a case based on lack of subject matter 
jurisdiction, it must appear to a legal certainty that the claim is worth 
less than the jurisdictional amount. A claim in excess of the requisite 
amount, made in good faith, satisfies the jurisdictional requirement. A 
court should be cautious about dismissing a complaint for failing to 
meet the jurisdictional requirement: “Under the ‘legal certainty’ test, 
it should be emphasized, the plaintiff must establish merely that it 
does not appear to a legal certainty that the claim is below the 
jurisdictional minimum. Thus, under this standard, courts must 
be very confident that a party cannot recover the jurisdictional 
amount before dismissing the case for want of jurisdiction.” 15 
Moore's § 102.106[1]. We adopt the federal courts' legal certainty test 
for determining the jurisdictional amount in controversy in Nevada 
district courts. 
 

Morrison v. Beach City LLC, 116 Nev. 34, 38, 991 P.2d 982, 984 (2000) (internal citations 

omitted) (emphasis added). 
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In assessing the amount in controversy for threshold jurisdiction purposes, the court assumes 

the plaintiff will establish liability in all respects. Campbell v. Vitran Express, Inc., 471 Fed. Appx. 

646 (9th Cir. 2012). Compensatory damages, punitive damages, injunction and other equitable relief 

as well as attorneys' fees, if authorized or mandated by statute, are included. Guglielmino v. McKee 

Foods Corp., 506 F.3d 696, 700 (9th Cir. 2007); see also Goldberg v. CPC International Inc., 678 

F.2d 1365, 1367 (9th Cir. 1982) ("attorneys' fees can be taken into account in determining the amount 

in controversy if a statute authorizes fees to a successful litigant.)1 More to the point, where 

discretionary or mandatory pursuant to statue, attorneys' fees are properly “included in the amount 

in controversy in a class action.” Lowdermilk v. U.S. Bank, 479 F.3d 994, 1000 (9th Cir. 2007), 

citing Gibson v. Chrysler Corp., 261 F.3d 927, 942-43 (9th Cir.2001). Pursuant to the MWA, an 

employee “who prevails in any action to enforce this section shall be awarded his or her reasonable 

attorney’s fees and costs.”  

The period of time for which a court reviews the jurisdictional requirement is as of filing, 

and dismissal of certain claims thereafter cannot destroy jurisdiction. See Edwards v. Emperor's 

Garden Rest., 122 Nev. 317, 330 n. 38, 130 P.3d 1280, 1288 n. 38 (2006) (“When the district court 

denied injunctive relief, however, it did not thereby lose its jurisdiction to consider Edwards' claims 

for monetary damages,” which were well below the district court’s jurisdictional threshold); see also 

United Steel v. Shell Oil Co., 602 F.3d 1087, 1091-92 (9th Cir. 2010); Cunningham Charter Corp. 

v. Learjet, Inc., 592 F.3d 805, 807 (7th Cir. 2010), citing St. Paul Mercury Indem. v. Red Cab Co., 

303 U.S. 283, 293-95 (1938) (“jurisdiction once properly invoked is not lost by developments after 

                                                 
1 As a general rule, attorneys' fees are excludable in determining the amount in controversy because, 
normally, the successful party does not collect his attorneys' fees in addition to or as part of the 
judgment. There are however, two logical exceptions to this rule: one where the fees are provided 
for by contract, and two, where a statute mandates or allows the payment of such fees. Gait G/S v. 
JSS Scandinavia, 142 F.3d 1150, 1155-56 (9th Cir.1998); see also14 C. Wright A. Miller, Federal 
Practice and Procedure, § 3712, at 507 (1976).  
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a suit is filed,”) (Posner, J.); Metz v. Unizan Bank, 649 F.3d 492, 500-01 (6th Cir. 2011) (“if 

jurisdiction exists as the time an action is commenced, such jurisdiction may not be divested by 

subsequent events”). This holds true for a putative class action. Metz, 649 F.3d at 500 (“By defining 

a class action as any civil action ‘filed under’ Federal Rule of Civil Procedure 23 or similar state 

statute or rule, it is the time of filing that matters for determining jurisdiction”).  

“Behind the principle that jurisdiction once obtained normally is secure is a desire to 

minimize expense and delay. If at all possible, therefore, a case should stay in the system that first 

acquired jurisdiction. It should not be shunted between court systems; litigation is not ping-pong...” 

Cunningham, 592 F.3d at 807. Nevertheless, rather than dismissing a case, if an action is filed in the 

district court and a district judge determines that the action is properly within the jurisdiction of the 

justice court pursuant to N.R.S. 4.370, the district judge may transfer original jurisdiction of the 

action to the justice’s court. N.R.S. 3.221. Thus, even in the event the Court finds jurisdiction is 

properly within justice court, original jurisdiction should be transferred there rather than dismissal 

of the suit. 

There are only three situations that “clearly meet the legal certainty standard: 1) when the 

terms of a contract limit the plaintiff's possible recovery; 2) when a specific rule of law or measure 

of damages limits the amount of damages recoverable; and 3) when independent facts show that the 

amount of damages was claimed merely to obtain” threshold jurisdiction." Naffe, 789 F.3d at 1040 

(quotation omitted). Only the third scenario has been raised by Defendant. 

Nevada case law demonstrates the importance of class actions in cases where individuals 

would be otherwise unable to obtain redress because their claims are too small. Shuette v. Beazer 

Homes Holdings Corp., 121 Nev. 837, 846, 124 P.3d 530, 537 (2005).  Class actions serve a valuable 

function where a litany of small claims stem from a singular wrong by encouraging efficiency. 

Picardi v. Eighth Judicial Dist. Court, 127 Nev. 106, 251 P.3d 723 (2011). Nevada case law supports 
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this policy, especially when providing multiple plaintiffs, who individually have valid but small 

claims, with an adequate remedy. D.R. Horton v. Eighth Judicial Dist. Court, 125 Nev. 449, 215 

P.3d 697 (2009). 

In El Rancho, Plaintiff and Defendant engaged in 26 separate transactions under 26 different 

sales contracts. El Rancho, Inc. v. New York Meat & Provision Co., 88 Nev. 111, 116, 493 P.2d 

1318, 1322 (1972). Several sales contracts were for an amount less than $300 (the threshold amount 

for the district court then), and the question was presented whether the district court had jurisdiction 

as to those. Id. The Court held Plaintiffs are “entitled to aggregate the separate claims so that the 

jurisdictional amount for the district court is obtained.” Id., citing Hartford M. Co. v. H.L. & C. Co., 

61 Nev. 17, 107 P.2d 132, 114 P.2d 1093 (1941); 13 Cal.Jur.2d 578, Courts § 75 (1954). Nevada’s 

federal district courts likewise hold that plaintiffs can aggregate individual claims to satisfy the 

amount in controversy requirement. See U.S. Home Corporation v. Parker-Hansen et al, l2:11-CV-

426 (D. Nev. 2012); Greystone Nevada, LLC, et. al. v. Anthem Highlands Community Association, 

2:11-cv-1424 (D. Nev. 2011).  

Even where aggregation would not be traditionally available, “when several plaintiffs unite 

to enforce a single title or right in which they have a common and undivided interest, it is enough if 

their interests collectively equal the jurisdictional amount.” Pinel v. Pinel, 240 U.S. 594, 596 (1916). 

Such is the case here, where Plaintiffs seek to ultimately enforce the Nevada Constitution and 

Minimum Wage Act following systematic employee misclassification. See Terry v. Sapphire, 130 

Nev. Adv. Op. 87, 336 P. 3d 951 (2014) and Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 32-34, 

176 P.3d 271, 274-75 (2008), wherein dancers maintained class actions premised on employee 

misclassification, despite many having claims under the jurisdictional threshold.  

That an individual class member may not receive damages in an amount greater than the 

jurisdictional minimum threshold is speculative and not case-ending. As in Golden Coin, if a 
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plaintiff becomes an unwilling or inappropriate to serve as a class representative, a substitute is 

permitted to protect “the interests of the class, which has a separate and distinct legal status from 

that of the representative.” Id., 124 Nev. at 34. Even under stringent jurisdictional analysis under 

CAFA, federal courts may adjudicate claims for less than $75,000 as long as at least one class 

member satisfies the “legal certainty test” at the $75,000 threshold.  See Exxon Mobil, Inc. v. 

Allapattah Servs., Inc., 545 U.S. 546, 559 (2005). Alternatively, in the event certain absent class 

members do not meet the amount in controversy requirement, rather than dismiss the class, the court 

should dismiss the members affected. Central Wesleyan College v W.R. Grace & Co., 6 F3d 177, 

186(3) (4th Cir. 1993). In the event all class members cannot meet the jurisdictional amount in the 

class as defined, it is within the inherent power of the court to permit the class definition to be 

changed so as to include only those members over which the court has jurisdiction. 

III. LEGAL ARGUMENT 

A putative class action cannot be dismissed prior to the deadline for class certification where 

the putative class’s damages, or at least one class representative’s damages, would meet the 

jurisdictional threshold. Where it is merely apparent (not conclusively proven) that as of the time of 

filing there is not legal certainty that the claim is below the jurisdictional minimum, a class 

representative’s individual damages later reduced are not dispositive.  

Assuming Plaintiffs will establish liability, as the Court must do under the legal certainty 

test, compensatory damages will be awarded and attorney’s fees are mandated. The Court assesses 

this as of the filing of the Complaint, and if jurisdiction attached at that time, it cannot be lost by 

subsequent actions. Ashleigh Park, as sole named plaintiff, alleged in the Complaint filed on 

November 4, 2014, that on behalf of herself and a class of other similarly situated persons, thought 

to be in excess of 3,000 persons (Comp. at ¶ 10), Defendant misclassified dancers at its club as 

independent contractors, failed to pay a minimum wage and was unjustly enriched. Plaintiff sought 
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damages in excess of $10,000 (Comp. at ¶40) and attorney’s fees. Plaintiffs’ First Amended 

Complaint, filed February 19, 2015, named additional class representatives, but alleged the same 

bases of liability; number of potential class members; damages in excess of $10,000 for the class 

(ACOM at ¶54); and attorney fees. Even if Plaintiffs did not allege the $10,000 threshold amount in 

the third amended complaint, they did so in their original and amended complaint. It is also obvious 

that $10,000 divided by the minimum wage of $8.25 results in approximately 1,212 hours (or about 

thirty 40-hour weeks) to have been worked since November 6, 2012, exclusive of wait-time 

penalties, attorney’s fees or unjust enrichment damages, spread across 3,000 possible claimants. 

Plaintiff Franklin alone clocked-in for 1,086.59 hours. See Defendant’s produced log-in/log-out 

documents at RR0607. This is oddly missing from Defendant’s motion. See MTD at 14, omitting 

Franklin. 

Defendant admits the current-named class representative Plaintiffs alone meet this number 

of hours without even considering the other thousands of affected class members (or Plaintiff 

Franklin). See MTD at 14. Jurisdiction attaches on this basis alone. The joint maximum amount of 

penalties pursuant to NRS 608.040 exceeds $10,000 as well for the named plaintiffs. See MTD at 

16. Lastly, the amount of damages resulting from the unjust enrichment claim apart from wages, as 

calculated by Defendant, exceeds $10,000 for the named Plaintiffs. MTD at 20-25.  

Unlike the anti-aggregation cases cited by Defendant (where, e.g., former employees suing 

an employer for wrongful discharge and breach of contract under their individual contracts must 

each individually satisfy the jurisdiction amount requirement), this case does not present “a mere 

joinder of distinct causes of action by distinct parties.” To the contrary, the class is so numerous that 

joinder of class members is impracticable. Their singular interest against a singular defendant 

derives from their common rights held in group status. 
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Even without aggregation, Plaintiffs Franklin and Strelkova each meet the $10,000 threshold 

independently. MTD at 20-25. Although skipped over in Defendant’s motion to dismiss, Franklin 

worked 1,085.59 hours, entitling her to $8,964.37 in minimum wages, plus the $1,980 penalty fee 

under NRS 608.040, as calculated by Defendant (see MTD at 15), for a total of $10,944.37 for her 

wage claim alone. For Franklin’s unjust enrichment claim solely, house and stage fees assessed by 

the Club against Franklin were $10,795, not including the mandatory tip outs she was required to 

pay Club employees. See RR0607 at ln. 170. Her damages for the two claims exceed $20,000 based 

on Defendant’s documentation alone. Plaintiff Strelkova would be entitled to $7,515.75 on her wage 

claim, per Defendant (MTD at 16), and she was assessed fees of $6,135, not including the mandatory 

tip outs. See RR0613. Her two claims undeniably exceed $13,000. The district court thus 

undisputedly has original jurisdiction over these claims, which permits the motion for class 

certification to proceed regardless of the amount of damages of other plaintiffs. If granted, the award 

of damages to an individual class member cannot thereafter defeat jurisdiction over the case or class 

members’ claims so long as they fall within the definition of the class (or sub-class). 

None of the calculations above or in Defendant’s motion account for the mandatory award 

of attorney’s fees. Plaintiffs think it sufficient to take judicial notice of the docket in this matter to 

find that the $10,000 threshold has been exceeded via attorney’s fees independently and that such is 

not unusual in an employment misclassification class action, given the innate complexities. 

Additionally, none of the calculations above or in Defendant’s motion take into account the 

mandatory tip outs required of Plaintiffs as a condition of their employment to the DJ, house mom, 

floor host, VIP host, managers, cashiers and valets. These additional amounts coupled with the 

damages admitted by Defendant make clear that Plaintiffs have established “merely that it does not 

appear to a legal certainty that the claim is below the jurisdictional minimum.” Defendant has not 

met its burden to prevail on a motion to dismiss. 
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IV. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Court enter an Order 

Denying Defendant/Counterclaimant Russell Road Food and Beverage, LLC’s Motion to Dismiss 

Plaintiffs’ Complaint Pursuant to N.R.C.P. 12(b)(1) and N.R.C.P. 12(h)(3) in this matter. 

 DATED this   19th     day of June, 2017. 

    MORRIS//ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of 

MORRIS ANDERSON, and on the   19th    day of June, 2017, I served the foregoing PLAINTIFFS’ 

OPPOSITION TO DEFENDANT/COUNTERCLAIMANT RUSSELL ROAD FOOD AND 

BEVERAGE, LLC’S MOTION TO DISMISS PLAINTIFFS’ COMPLAINT PURSUANT TO 

N.R.C.P. 12(b)(1) AND N.R.C.P. 12(h)(3) as follows: 

 Electronic Service – By serving a copy thereof through the Court’s electronic 
service system; and/or 

 U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below; and/or 

  Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 
number(s) shown below and in the confirmation sheet filed herewith.  Consent to 
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by 
facsimile transmission is made in writing and sent to the sender via facsimile within 
24 hours of receipt of this Certificate of Service. 

 
Gregory J. Kamer, Esq. 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., Suite 3 
Las Vegas, Nevada 89102 
 
Jeffery A. Bendavid, Esq. 
MORAN BRANDON BENDAVID MORAN 
630 S. 4th Street 
Las Vegas, Nevada 89101   
 
Attorneys for Defendants          
  
     

 /s/ Erickson Finch     
     An employee/agent of MORRIS//ANDERSON 
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MSJD 
RYAN M. ANDERSON, ESQ. 
Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
MORRIS ANDERSON 
716 S. Jones Blvd. 
Las Vegas, Nevada 89107 
Phone:  (702) 333-1111 
Email: lauren@morrisandersonlaw.com 
 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
Arizona Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Phone: (520) 792-4800 
Email: asterling@rllaz.com 
 mrusing@rllaz.com  

Attorneys for Plaintiffs 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

JACQUELINE FRANKLIN, ASHLEIGH    
PARK, LILY SHEPARD, STACIE ALLEN, 
MICHAELA DEVINE, SAMANTHA JONES, 
KARINA STRELKOVA, DANIELLE LAMAR 
individually, and on behalf of Class of similarly 
situated individuals, 
  

Plaintiffs, 
 

v. 
 
RUSSELL ROAD FOOD AND BEVERAGE, 
LLC, a Nevada limited liability company (d/b/a 
CRAZY HORSE III GENTLEMEN’S CLUB) 
SN INVESTMENT PROPERTIES, LLC, a 
Nevada limited liability company (d/b/a CRAZY 
HORSE III GENTLEMEN’S CLUB), DOE 
CLUB OWNER, I-X, DOE EMPLOYER, I-X, 
ROE CLUB OWNER, I-X, and ROE 
EMPLOYER, I-X, 

 
  Defendants.  

 
 
 

CASE NO.:    A-14-709372-C 
DEPT. NO.:   XXXI 
 
 
 
 
 
 

 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT ON 

EMPLOYEE STATUS 

/ / / 

 

Case Number: A-14-709372-C

Electronically Filed
6/19/2017 11:40 AM
Steven D. Grierson
CLERK OF THE COURT
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PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT ON EMPLOYEE STATUS 

Plaintiffs, individually and on behalf of all persons similarly situated, hereby file their 

Motion for Summary Judgment on Employee Status. 

This Motion is based upon the following Memorandum of Points and Authorities and any 

oral argument this Court may wish to entertain at the hearing of this Motion. 

 DATED this 19th day of June, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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NOTICE OF MOTION 

To: ALL PARTIES AND THEIR COUNSEL OF RECORD 

 YOU WILL PLEASE TAKE NOTICE that the foregoing MOTION will come on for 

hearing before the above entitled Court on the _____ day of ___________, 2017, at __________ 

__.m., or as soon thereafter as counsel can be heard. 

 DATED this 19th day of June, 2017.        

      MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
  LAUREN CALVERT, ESQ. 

Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs  

25                   July                          9:30 am
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TABLE OF CONTENTS 

I. INTRODUCTION 

II. RELEVANT PROCEDURAL HISTORY 

III. STATEMENT OF UNDISPUTED MATERIAL FACTS (“SOF”) 

IV. ARGUMENT 

1. The Court’s interlocutory order regarding the application of NRS 608.0155 to limit MWA 

claims was clearly erroneous and should be modified. 

A. A mere statute cannot, consistent with the principle of constitutional supremacy, 

remove any individual from the broad scope of the MWA’s protections. 

B. The MWA’s definition of employee incorporates the economic realities test used in 

the FLSA, the parallel federal minimum wage law. 

C. The Club’s dancers are its employees under the MWA’s economic realities test. 

(1) Substantial persuasive authority indicates strip club dancers are employees 

under the economic realities test. 

(2) The economic reality factors lopsidedly favor a finding that the Club’s 

dancers are employees as a matter of law. 

(a) Dancers do not exert control over a meaningful part of the business. 

(b) The dancers’ opportunities for profit or loss does not depend on 

managerial skill. 

(c)  Exotic dancing does not require a special skill. 

(d) The fact that the dancer-club relationship lacks a high degree of 

permanence carries little persuasive value. 

(e) The services rendered by exotic dancers are an integral part of the 

Club’s business. 
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(f) Consideration of all factors indicate the Club’s dancers are its 

employees as a matter of law. 

2. Even if the Court chooses to apply NRS 608.0155 to limit the scope of the MWA, the result 

would not change. 

A. The test for independent contractor status is not met where, as here, there is no 

underlying contract to perform work. 

B. Even assuming, for argument’s sake, that the NRS 608.0155 test could coherently be 

applied to the club-dancer relationship, its requirements still would not be met. 

V. CONCLUSION 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This is an employee misclassification case. Plaintiffs, dancers at Defendants’ Las Vegas strip 

club, claim they are the Club’s employees within the meaning of the Minimum Wage Amendment 

to the Nevada Constitution, Nev. Const. Art. XV, sec. 16. (the MWA). Defendants (the Club) make 

all of its dancers sign an “Entertainers Agreement” which purports, as other Clubs have done, to 

characterize dancers as licensees who must pay to rent space in the club to conduct their own 

allegedly independent business with their “clients” (the club patrons). See, e.g, Reich v. Circle C. 

Investments, Inc., 998 F.2d 324, 329 (5th Cir. 1993) (“We reject the defendants’ creative argument 

that the dancers are mere tenants who rent stages, lights, dressing rooms, and music from [the 

club]”). But the undisputed facts here show the Club is not a landlord leasing space to independent 

businesswomen in a facility the Club just happens to license and run as a strip club; nor are they 

providing services to the Club as independent contractors. Rather, as the Nevada Supreme Court and 

numerous other courts around the country uniformly have held, exotic dancers are employees of the 

strip clubs in which they work as a matter of law and Plaintiffs now move for summary judgment 

on that issue. 

II. RELEVANT PROCEDURAL HISTORY 

Plaintiffs’ complaint was filed in November 2014. On April 6, 2017 this Court entered an 

order denying plaintiffs’ motion for class certification without prejudice and determining that NRS 

608.0155, a recently enacted test for independent contractor status, “applies to actions to recover 

unpaid wages asserted under Nevada’s Minimum Wage Amendment.” 4/6/2017 Order at 2:19-20. 

Two other motions currently are pending before the Court: (1) Plaintiffs’ renewed motion for class 

certification, and (2) Defendants’ motion to dismiss the complaint for failure to satisfy the statutory 

amount in controversy requirement.   
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III. STATEMENT OF UNDISPUTED MATERIAL FACTS (“SOF”) 

1. The Club required dancers to obey a list of Entertainer Guidelines and Entertainer Rules.   

Def’s Responses to Plaintiffs’ First Set of Interrogatories at Response to Rog  2 and documents 

RR0048-54 and RR0122-139 (attached as Exhibit 1). 

2. The Club enforced its guidelines and rules by assessing fines against dancers, placing them 

on inactive status, or termination. Ex. 1 at Response to Rog 3 and documents RR0048-54 and 

RR0122-139.  

3. The club could fine or deactivate dancers for missing a stage call, not checking out properly, 

not leaving the floor within five minutes after checking out, and/or discouraging Club patrons’ 

purchase of alcohol from the Club.  Ex. 1 at Response to Rogs 3 and 4 and documents RR0053, 

RR0128, RR0130, RR0132, and RR0135-136. 

4. The Club required dancers to sign an “Entertainers Agreement” that purported to define the 

relationship between the dancers and the Club. Def’s Responses to Plaintiffs’ First Set of Request 

for Production of Documents at Response to Request No. 5 and documents RR0043-47 (attached as 

Exhibit 2). 

5. At all relevant times, the Club controlled and paid for all expenses relating to operating the 

facility, including paying rent, utilities, special promotions, obtaining licensing, bar and kitchen 

inventory, hiring and paying staff, and repair and maintenance. Dancers were not required to 

contribute money towards the payment of those expenses.  Videotaped Deposition of Keith Ragano 

at 110:6-111:20 (attached as Exhibit 3). 

6. At all relevant times, the Club controlled whether to charge patrons who wished to access 

the Club a cover charge, and controlled the amount of such charges. Ex. 3 at 110:12-14; Ex. 1 at 

document RR0054. 

7. The Club did not require its dancers to possess any formal dance training.  Ex. 3 at 95:4-7. 
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8. The Club did not treat its dancers as employees and did not issue W-2s or 1099s to dancers 

for their services. Ex. 3 at 16:17-23 and 18:16-20. 

9. The Club set the pricing for dancers’ performances. Ex. 1 at document RR0054. 

10. The Club required dancers to pay a “house fee” to dance at the Club. Ex.3 at 16:24-17:11. 

11. The Club did not allow dancers to seat guests; all guests would be seated by Club directors 

or other Club personnel.  Ex.1 at Response to Interrogatory No. 2, document RR0053 at ¶¶12 and 

15. 

12. The Club set up one or more stages and implemented a rotation system whereby dancers 

would be called up to perform on stage. Ex. 3 at 58:25-62:7. 

13. Dancers who did not want to perform on stage were required to pay $40 to the Club to be 

taken off the stage rotation. Ex. 3 at 65:13-66:1.  

14. The Club required its dancers to check in when they arrived and to check out when they left.  

Ex. 1 at Response to Interrogatory No. 2, document RR0053 at ¶5 and documents RR0127-128 and 

RR0136. 

15. The Club established and maintained designated “VIP” areas. Ex. 1 at 109:2-9.  

16. To use the VIP room the Club required Dancers to check in and be escorted by a host. Ex. 3 

at 109:2-9; Ex. 1 at Response No. 2 and documents RR0052 and rR0053 at ¶12. 

17. Dancers could not take patrons into the VIP room unless the patron paid fees set by the Club 

and made minimum drink purchases from the Club.  Ex. 1 at Response No. 2 and documents RR0054 

and RR0139. 

18. Dancers were required to comply with a dress code set by the Club that included coverage 

of large tattoos.  Ex. 1 at Response Nos. 2 and 6 and document RR0053 at ¶8. 
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19. The Club required dancers to remove all clothing but a G-string on the first song on stage 

and to leave their clothing off for every song on stage thereafter. Ex. 1 at Response to No. 2 and 

document RR0053 at ¶¶1 and 23.   

20. The Club specifically mandated that dancers’ performances include a personal thank you, 

invitation to return to the Club, and a “goodbye.”  Dancers were required to intercept patrons who 

were leaving to the Club and “not let anybody [they] danced for get out the door without a final 

thank you and smile.”  Ex. 1 at Response to No. 2 and document RR0051.  

21. The Club required dancers to be “attentive and intelligent, polished, polite, watchful, prompt, 

thoughtful, devoted, sophisticated, friendly, and helpful.”  Ex.1 at Response to No. 2 and document 

RR0051-52. 

22. Dancers were not permitted to run tabs on dances and were not permitted to ask patrons who 

paid with Dance Dollars to reimburse them for the 10% redemption fee mandated by the Club.  Ex. 

1 at Response No. 2 and document RR0053 at ¶¶ 13 and 16. 

25. The Club assigned work shifts for each dancer.  Ex. 1 at Response No. 5. 

26. The Club made final decisions concerning music played for dancers’ performances to ensure 

that the format and genre was in accordance with the Club’s desired image.  Ex. 1 at Response No. 

7. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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IV. ARGUMENT 

1. The Court’s interlocutory order regarding the application of NRS 608.0155 to limit 
MWA claims was clearly erroneous and should be modified1 

 
A. A mere statute cannot, consistent with the principle of constitutional supremacy, 

remove any individual from the broad scope of the MWA’s protections 
 
In its April 2017 order denying class certification, this Court determined that NRS 608.0155, 

a recently-enacted statutory test for independent contractor status, “applies to actions to recover 

unpaid wages asserted under Nevada’s Minimum Wage Amendment.” 4/6/2017 Order at 2:19-20. 

The Order did not provide any reasoning but the Club argued as follows: 

NRS 608.0155 operates not to establish an [impermissible] exception to the definition 
of "employee" provided by Nevada's Minimum Wage Amendment, but to provide 
the elements necessary for establishing a conclusive presumption that an individual 
is an independent contractor prior to any determination of whether an individual is 
an employee engaged in an employment relationship under Nevada law. See NRS 
608.255(3). If that conclusive presumption applies to an individual, then that 
individual cannot be an "employee" as defined by Nevada's Minimum Wage 
Amendment and therefore, is not entitled to the rights granted employees provided 
therein. This analysis must occur prior to any analysis of whether an individual is an 
employee as defined by Nevada's Minimum Wage Amendment. Thus, an individual 
who is presumed conclusively to be an Independent Contractor is not an employee 
excepted from the requirements of Nevada's Minimum Wage Amendment, but is not 
an employee in the first place who by Nevada law is not engaged in an employment 
relationship. Therefore, he or she cannot be granted the rights set forth in Nevada's 
Minimum Wage Amendment. 
 

Def. Supp. Brief on SB 224 at 20:26-21:17 (emphasis in original). The Court should modify its 

ruling on this issue because Defendants’ reasoning (which cites no legal authority) and, therefore, 

the Court’s conclusion on this issue, is clearly erroneous. 

Whether a statute creates an exception to the scope of the MWA’s definition of employee 

(as in Thomas) or an exclusionary test to be applied before considering the scope of that definition 

                                                
1 An interlocutory order “is subject to revision at any time before the entry of judgment adjudicating all the rights and 
liabilities of all the parties.” NRCP 54(b). See also United States v. Martin, 226 F.3d 1042, 1048–49 (9th Cir.2000) 
(stating that, until final judgment is entered, trial court has “inherent jurisdiction to modify, alter, or revoke” interlocutory 
decisions) (construing analogous federal rule). 
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(as here) is irrelevant. According to the well-established principle of constitutional supremacy, the 

key question in determining the limits of the legislature’s power to affect the scope of the MWA in 

both cases is whether, if the statute was ignored, a person would be an employee as defined by the 

MWA. If the answer to that question is yes, then the statutory exception and/or exclusionary test 

necessarily is unconstitutional to the extent it purports to remove that person from the scope of the 

MWA’s protections, whether by prior exclusion or subsequent exception. See Thomas at 522 (“If 

the Legislature could change the Constitution by ordinary enactment, ‘no longer would the 

Constitution be ‘superior paramount law, unchangeable by ordinary means.’ It would be ‘on a level 

with ordinary legislative acts, and, like other acts, ... alterable when the legislature shall please to 

alter it.’”) (quoting City of Boerne v. Flores, 521 U.S. 507, 529 (1997) (alteration in original) 

(quoting Marbury v. Madison, 5 U.S. 137 (1803)). See also Strickland v. Waymire, 126 Nev. 230, 

241, 235 P.3d 605, 613 (2010) (“The constitution may not be construed according to a statute enacted 

pursuant thereto; rather, statutes must be construed consistent with the constitution — and rejected 

if inconsistent therewith.”) (emphasis added). 

As discussed below, the MWA’s broad definition of employee incorporates the economic 

realities test used in the FLSA, the parallel federal minimum wage law, and the Club’s dancers are 

employees under that test. As such, the Court’s determination that NRS 608.0155 could apply to the 

dancers’ MWA claim to deny them employee status guaranteed by Nevada’s constitution is clearly 

erroneous. A mere statute cannot, consistent with the principle of constitutional supremacy, remove 

any individual from the broad scope of the MWA’s protections.  

B. The MWA’s definition of employee incorporates the economic realities test used 
in the FLSA, the parallel federal minimum wage law 

 
The MWA (enacted by voter initiative) defines “employee” as  
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any person who is employed by an employer as defined herein but does not include 
[1] an employee who is under eighteen (18) years of age, [2] employed by a nonprofit 
organization for after school or summer employment or [3] as a trainee for a period 
not longer than ninety (90) days. 
 

Nev. Const. Art. XV, sec. 16(C). The Nevada Supreme Court has yet to squarely address what 

Nevada voters intended this definition to mean, but has provided clear guidance on how to go about 

the job: 

To determine a constitutional provision’s meaning, we turn first to the provision’s 
language. In so doing, we give that language its plain effect, unless the language is 
ambiguous. If a constitutional provision's language is ambiguous, meaning that it is 
susceptible to two or more reasonable but inconsistent interpretations, we may look 
to the provision’s history, public policy, and reason to determine what the voters 
intended. . . . Whatever meaning ultimately is attributed to a constitutional provision 
may not violate the spirit of that provision. 
 

Miller v. Burk, 124 Nev. 579, 590–91, 188 P.3d 1112, 1119–20 (2008) (quotations and citations 

omitted).  

In applying the Miller methodology, the first step is to ask whether the MWA definition of 

employee is ambiguous. Three well-established canons of construction and several hints from the 

Nevada Supreme Court (the ultimate authority on what the Nevada Constitution means) suggest it 

is not.2   

First, anyone familiar with familiar with the last eighty or so years of American labor law 

immediately will recognize that the MWA definition of employee is identical to the well-known 

definition in the federal Fair Labor Standards Act of 1938, 29 USC §§ 201-219.  See 29 U.S.C. § 

203(e)(I) (“the term ‘employee’ means any individual employed by an employer”). Both definitions 

may be tautological, but the FLSA definition is a well-known term of art, and for decades it 

                                                
2 Canons of statutory construction apply to the interpretation of a constitutional provision. Harvey v. Dist. Ct., 117 Nev. 
754, 763, 32 P.3d 1263, 1269 (2001).  
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consistently has been interpreted by courts with reference to the economic realities test.3 “Generally, 

when a legislature [or voters] uses a term of art in a statute [or initiative], it does so with full 

knowledge of how that term has been interpreted in the past, and it is presumed that the legislature 

[or voters] intended it to be interpreted in the same fashion.” Beazer Homes Nevada, Inc. v. Dist. 

Ct., 120 Nev. 575, 587, 97 P.3d 1132, 1139–40 (2004) (emphasis added). 

Second, where, as here, a state statute or constitutional provision parallels language in a 

federal counterpart, Nevada courts look to federal precedent interpreting the federal statute for 

guidance. See, e.g., Century Steel, Inc. v. State, Div. of Indus. Relations, Occupational Safety & 

Health Section, 122 Nev. 584, 589, 137 P.3d 1155, 1159 (2006) (holding when “state and federal 

acts are substantially similar and the state statute does not reflect a contrary legislative intent” courts 

will “adopt the construction placed on the federal statute by federal courts”).  

Third, the MWA unquestionably is a remedial constitutional provision. See Terry, 336 P.3d 

at 955 (noting MWA was enacted by Nevada voters to ensure that “more, not fewer, persons would 

receive minimum wage protections”). When construing remedial provision, “a broad and liberal 

construction is required, in order that the purposes designed by them shall be most completely 

served.” Warren v. De Long, 59 Nev. 481, 97 P.2d 792, 795 (1940) (emphasis added). 

These three canons of interpretation all suggest the MWA’s definition is not ambiguous, and 

that the only reasonable interpretation is that Nevada voters intended that the MWA would protect 

the same people protected by the parallel federal minimum wage law.  

Reinforcing this conclusion is the fact that the Nevada Supreme Court clearly has indicated 

in Terry and Thomas that the scope of the MWA should be broadly construed. In Terry the Court in 

a unanimous opinion noted that the MWA was enacted by Nevada voters to ensure that “more, not 

                                                
3 The genesis of the economic reality test for employee status typically is traced back to United States v. Silk, 331 U.S. 
704 (1947).  
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fewer, persons would receive minimum wage protections.” Terry, 336 P.3d at 955 (emphasis added). 

The Court’s conclusion in its April 2017 Order that NRS 608.0155 might apply to MWA claims to 

remove people from the scope of its protections clearly conflicts with this pronouncement from 

Nevada’s highest court. Also, although the Court in Terry primarily was tasked with interpreting the 

Chapter 608 definition of employee (NRS 608.010), and not the MWA, it nonetheless provides a 

perfect roadmap for how it would interpret the MWA definition. In fact, the Chapter 608 definition 

if anything would be less likely to be aligned with the FLSA definition because, unlike the MWA, 

the Chapter 608 definition of employee does not parallel the FLSA definition. See NRS 608.010 

(“‘Employee’ includes both male and female persons in the service of an employer under any 

appointment or contract of hire or apprenticeship, express or implied, oral or written, whether 

lawfully or unlawfully employed.”). Despite this difference in language, the Supreme Court still 

adopted the FLSA definition for NRS 608.010 due to the strong public policy and efficiency 

concerns outlined in this brief. There is no reason it would not do the same when it is called upon to 

interpret the MWA. Then in Thomas the Court struck down a legislative carve-out for taxi drivers 

from the broad MWA definition of employee because “[t]he Minimum Wage Amendment expressly 

and broadly defines employee, exempting only certain groups.” Thomas at 327 P.3d at 521. “Taxi 

drivers” is not one of those enumerated groups. Neither is “whoever the legislature chooses to define 

as an independent contractor.” 

Even if the MWA definition of employee were ambiguous, this Court next should examine 

“the provision's history, public policy, and reason to determine what the voters intended.”  Miller, 

124 Nev. at 590–91, 188 P.3d at 1119–20.  

As noted above, the historical and public policy connections are immediately apparent 

because the MWA definition of employee is identical to the well-known FLSA definition. 

Interpreting the MWA definition to be consistent with the FLSA definition furthers public policy 
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concerns and is faithful to the spirit of the provision because the MWA, like the FLSA, is a remedial 

law that must be broadly construed in light of its remedial purpose. Terry at 956. See also Warren 

v. De Long, 59 Nev. 481, 97 P.2d 792, 795 (1940) (“For statutes so highly remedial, a broad and 

liberal construction is required, in order that the purposes designed by them shall be most completely 

served.”). 

Finally, in determining, for similar reasons, that the definition of employee in NRS 608.010 

also should incorporate the FLSA economic realities test, the Nevada Supreme Court noted it would 

make no sense and sow considerable confusion to have different rules for who qualifies as an 

employee under state and federal wage laws.  See Terry at 957 (“having no substantive reason to 

break with the federal courts on this issue, judicial efficiency implores us to use the same test as the 

federal courts). 

The MWA’s history, considerations of public policy and reason thus conclusively establish 

that the MWA’s definition of employee must be construed in the same manner as the identical 

definition in the parallel federal minimum wage law (i.e., by reference to the economic realities test). 

There is no other plausible interpretation. To needlessly restrict or alter the definition would sow 

confusion and not comport with “the spirit of the provision.” Miller, 124 Nev. at 590–91, 188 P.3d 

at 1119–20.  

C. The Club’s dancers are its employees under the MWA’s economic realities test  

(1) Substantial persuasive authority indicates strip club dancers are 
employees under the MWA’s economic realities test 

 
The MWA incorporates FLSA’s “economic reality” test to determine employment status. 

Courts in applying this test consider various factors, such as: (1) the degree of the alleged employer's 

right to control the manner in which the work is to be performed; (2) the alleged employee's 

opportunity for profit or loss depending upon his managerial skill; (3) the alleged employee's 

investment in equipment or materials required for his task, or his employment of helpers; (4) whether 
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the service rendered requires a special skill; (5) the degree of permanence of the working 

relationship; and (6) whether the service rendered is an integral part of the alleged employer's 

business. Real v. Driscoll Strawberry Associates, Inc., 603 F.2d 748, 754 (9th Cir. 1979). “Neither 

the presence nor the absence of any individual factor is determinative.” Donovan v. Sureway 

Cleaners, 656 F.2d 1368, 1370 (9th Cir.1981). Contractual labels and the subjective intent of the 

parties are not relevant factors in this analysis. Driscoll, 603 F.2d at 755. “When a disposition in 

either direction can be justified, the Court must err in favor of a broader reading of ‘employee.’” 

Hanson v. Trop, Inc., 167 F.Supp.3d 1324, 1328 (N.D. Ga. 2016) (citing Usery v. Pilgrim Equip. 

Co., Inc., 527 F.2d 1308, 1311 (5th Cir. 1976).  

Before embarking on an examination of the economic realities factors as applicable to the 

facts of this action, it is important to note that many courts have addressed the question of whether 

an exotic dancer is an employee under the economic realities test, and almost. 

‘[w]ithout exception, these courts have found an employment relationship and 
required the nightclub to pay its dancers a minimum wage.’ Harrell v. Diamond A 
Entm't, Inc., 992 F.Supp. 1343, 1347–48 (M.D.Fla.1997) (citing e.g. Reich v. 
Circle C. Invs., Inc., 998 F.2d 324 (5th Cir.1993) (finding dancers are employees 
under the FLSA); Reich v. Priba Corp., 890 F.Supp. 586 (N.D.Tex.1995) (same); 
Martin v. Priba Corp., 1992 WL 486911 (N.D.Tex. Nov.6, 1992) (same)); see also 
Morse v. Mer Corp., No. 1:08–cv–1389–WLT–JMS, 2010 WL 2346334 (S.D.Ind. 
June 4, 2010) (same); Jeffcoat v. Alaska Dep't of Labor, 732 P.2d 1073 (Alaska 
1987) (finding entertainers to be employees under state labor laws based on 
FLSA); Doe v. Cin–Lan, Inc., No. 08–cv–12719, 2008 WL 4960170 (E.D.Mich. 
Nov. 20, 2008) (granting entertainer's motion for preliminary injunction, holding 
that entertainer was substantially likely to succeed on claim that she is an employee 
under FLSA). 

 

Clincy v. Galardi S. Enterprises, Inc., 808 F. Supp. 2d 1326, 1343 (N.D. Ga. 2011) (granting 

plaintiff’s motion for partial summary judgment on employee status) (cited with approval in Terry).4  

                                                
4 See also Lester v. Agment LLC, 2016 WL 1588654 (N.D. Ohio Apr. 20, 2016); Foster v. Gold & Silver Private Club, 
Inc., 2015 WL 8489998 (W.D. Va. Dec. 9, 2015); McFeeley v. Jackson St. Entm't LLC, 47 F.Supp.3d 260 (D.Md. 2014); 
Whitworth v. French Quarter Partners, LLC, No. 6:13-CV-6003, 2014 WL 12594213 (W.D. Ark. June 30, 2014); 
Stevenson v. Great Am. Dream, Inc., No. 1:12-CV-3359-TWT, 2013 WL 6880921 (N.D. Ga. Dec. 31, 2013); Butler v. 
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(2) The economic reality factors lopsidedly favor a finding that the Club’s 
dancers are employees as a matter of law 

 
(a) Dancers do not exert control over a meaningful part of the 

business 
 

The Club disclaims any control over its dancers in order to avoid its obligations as an 

employer. But the Nevada Supreme Court in Terry was entirely unimpressed with another club’s 

similar disclaimer of control. The Court noted dancers at Sapphire, like those at Defendants’ Club, 

could “choose” whether or not to perform lap dances and could “choose” not to perform a stage 

rotation by paying a fee but concluded that 

by forcing them to make such ‘choices,’ Sapphire is actually able to ‘heavily monitor 
the performers, including dictating their appearance, interactions with customers, 
work schedules, and minute to minute movements when working’ while ostensibly 
ceding control to them.” This reality undermines Sapphire’s characterization of the 
‘choices’ it offers performers and the freedom it suggests that these choices allow 
them; the performers are, for all practical purposes, ‘not on a pedestal but in a cage.’  
 

Terry at 959 (2014) (quoting Sheerine Alemzadeh, Baring Inequality: Revisiting the Legalization 

Debate Through the Lens of Strippers’ Rights, 19 Mich. J. Gender & L. 339, 347 (2013)). See also 

Harrell, 992 F. Supp.. at 1349 (“The mere fact that [the club] has delegated a measure of discretion 

to its dancers does not necessarily mean that its dancers are elevated to the status of independent 

contractors.”) (cited with approval in Terry). 

The Nevada Supreme Court has made clear that strip club owners cannot evade their legal 

obligations as an employer by disclaiming control over the dancers who work for them.  See Terry 

at 959 (rejecting Club’s efforts to disclaim control as “a framework of false autonomy”). See also 

Reich v. Circle C. Investments, Inc., 998 F.2d 324, 327 (5th Cir. 1993) (rejecting strip club’s “effort 

on appeal to downplay [the club’s] control”) (cited with approval in Terry); Mednick v. Albert 

                                                
PP & G, Inc., No. CIV.A. WMN-13-430, 2013 WL 5964476 (D. Md. Nov. 7, 2013); Thornton v. Crazy Horse, Inc., 
2012 WL 2175753 (D.Alaska June 14, 2012); Thompson v. Linda and A. Inc., 779 F.Supp.2d 139 (D.D.C.2011); Mason 
v. Fantasy, LLC, 2015 WL 4512327 (D. Colo. July 27, 2015); Verma v. 3001 Castor, Inc., No. CIV.A. 13-3034, 2014 
WL 2957453 (E.D.Pa. June 30, 2014); Hart v. Rick's Cabaret Int'l, Inc., 967 F. Supp. 2d 901 (S.D.N.Y. 2013). 
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Enters., Inc., 508 F.2d 297, 303 (5th Cir. 1975) (“An employer cannot saddle a worker with the 

status of independent contractor, thereby relieving itself of its duties [as an employer] by granting 

him some legal powers where the economic reality is that the worker is not and never has been 

independently in the business in which the employer would have him operate.”). As other courts 

have noted in rejecting similar efforts by other clubs to disclaim control, “[t]he real question is 

whether the dancer exerts control over a ‘meaningful’ part of the business.” Harrell, 992 F.Supp. at 

1349 (cited with approval in Terry). And courts consistently find that strip clubs, and not their 

dancers, control all meaningful aspects of the exotic dance business. 

As in those other cases, numerous undisputed facts and admissions comfortably establish 

that the Club’s wields significant control over the most meaningful parts of the erotic dance business: 

• The Club required dancers to obey a list of Entertainer Guidelines and Entertainer Rules 

(SOF 1) 

• The Club enforced its guidelines and rules by assessing fines against dancers, placing 

them on inactive status, or termination (SOF 2) 

• The Club could fine or deactivate dancers for missing a stage call, not checking out 

properly, not leaving the floor within five minutes after checking out, and/or 

discouraging Club patrons’ purchase of alcohol from the Club.   (SOF 3) 

• The Club did not allow dancers to seat guests; all guests would be seated by Club 

directors or other Club personnel (SOF 11) 

• The Club set up one or more stages and implemented a rotation system whereby dancers 

would be called up to perform on stage (SOF 12) 

• The Club required its dancers to check in when they arrived and to check out when they 

left (SOF 14) 

• The Club set up and controlled access to a VIP area within the club (SOF 15) 
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• Dancers could not take patrons into the VIP room unless the patron paid fees set by the 

Club and made minimum drink purchases from the Club (SOF 17) 

• Dancers were required to comply with a dress code set by the Club that included coverage 

of large tattoos (SOF 18) 

• The Club required dancers to remove all clothing but a G-string on the first song on stage 

and to leave their clothing off for every song on stage thereafter (SOF 19)   

• The Club required dancer interactions with club patrons to include a personal thank you, 

invitation to return to the Club, and a “goodbye.”  Dancers were required to intercept 

patrons who were leaving to the Club and “not let anybody [they] danced for get out the 

door without a final thank you and smile.”  (SOF 20) 

• Dancers were not permitted to run tabs on dances and were not permitted to ask patrons 

who paid with Dance Dollars to reimburse them for the 10% redemption fee mandated 

by the Club (SOF 22) 

• The Club assigned work shifts for each dancer (SOF 23) 

• The Club made final decisions concerning music played for dancers’ performances to 

ensure that the format and genre was in accordance with the Club’s desired image (SOF 

24)   

These undisputed facts, which are similar to the undisputed facts in Terry and in the 

numerous other dancer cases, unquestionably “overshadow[] the smaller freedoms [the club] 

allowed its dancers.” Harrell, 992 F. Supp. at 1350 (cited with approval in Terry). Here, as in these 

other dancer cases,  

[t]he club controls all the advertising, without which the entertainers could not 
survive. Moreover, the defendants created and controlled the atmosphere and 
surroundings at [the club], the existence of which dictates the flow of customers into 
the club. An entertainer can be considered an independent contractor only if she 
‘exerts such control over a meaningful part of the business that she stands as a 
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separate economic entity.’ In this case, the entertainer’s economic status is 
inextricably linked to those conditions over which defendants have complete control. 
 

Priba Corp. 890 F. Supp. at 592 (cited with approval in Terry). 

The control factor cuts in favor of economic dependence. 

(b) The dancers’ opportunities for profit or loss does not depend on 
managerial skill 

 
The second factor evaluates the workers’ opportunities for profit or loss dependent on their 

managerial skill. As one court explained, “entertainers do not control the key determinants of profit 

and loss of a successful enterprise . . . Any profit to the entertainers is more analogous to earned 

wages than a return for risk on capital investment.” Priba Corp., 890 F. Supp. at 593. See also Reich 

v. Circle C. Investments, Inc., 998 F.2d 324, 328 (5th Cir. 1993) (“Given its control over 

determinants of customer volume, [the Club] exercises a high degree of control over a dancer's 

opportunity for ‘profit.’”). As yet another court convincingly reasoned: 

Defendant would have us believe that a dancer . . . could hang out her own shingle, 
pay nothing in overhead, no advertising, no facilities, no bouncers, and draw in a 
constant stream of paying customers. A dancer at [the club] riskes little more than a 
daily ‘tip out’ fee, the cost of her costumes, and her time. That a dancer may increase 
her earnings by increased ‘hustling’ matters little. As is the case with the zealous 
waiter at a fancy, four star restaurant, a dancer’s stake, her take and the control she 
exercises over each of these are limited by the bounds of good service; ultimately it 
is the restaurant that takes the risks and reaps the rewards. 
 

Harrell, 992 F.Supp. at 1352 (cited with approval in Terry). Here, as in these other cases, the Club 

controls and pays for all expenses relating to marketing and operating the venue, including paying 

rent, utilities, special promotions, obtaining licensing, bar and kitchen inventory, and repair and 

maintenance (SOF 5). Accordingly, the undisputed fact that the Club controlled its dancers’ 

opportunity for profit and loss also weighs in favor of finding employee status. 

(c)  Exotic dancing does not require a special skill 

As the Nevada Supreme Court and many other courts have found, little specialized skill is 

required to be a nude dancer. See cases cited in section B(1), above. The Club did not require its 
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dancers to possess any formal dance training or certification (SOF 7). Viewing the evidence in the 

light most favorable to the Club, the lack of specialized skills required for the job (or any skills, for 

that matter, other than looking good in a bikini) weighs strongly in favor of finding employee status. 

(d) The fact that the dancer-club relationship lacks a high degree of 
permanence carries little persuasive value 

 
Clubs hire dancers on an at-will basis and dancers are able to work at other clubs. 

Accordingly, viewing the evidence in the light most favorable to the Club, this factor weighs against 

employee status. But “this factor carries little persuasive value in the context of topless dancers and 

the clubs at which they perform, and cannot alone tilt the scales in [the club’s] favor.” Terry at 960. 

See also Thompson v. Linda And A., Inc., 779 F.Supp.2d 139, 150 (20110) (“Many of the courts that 

have found exotic dancers to be employees . . . did so despite finding the employment relationship 

lacked a high degree of permanence.”) (citing cases). 

(e) The services rendered by exotic dancers are an integral part of 
the Club’s business 

 
Defendants operate a licensed exotic dance establishment and market itself as a strip club. 

As such, it is “a self-evident conclusion that nude dancers form an integral part of [the club’s] 

business.” Linda & A., 779 F.Supp.2d at 150. See also Terry at 960 (“Given that Sapphire bills itself 

as the ‘World’s Largest Strip Club,’ and not, say, a sports bar or night club, we are confident that 

women strip-dancing there are useful and indeed necessary to its operation.”). This factor, too, points 

strongly towards employee status. 

(f) Consideration of all factors indicate the Club’s dancers are its 
employees as a matter of law 

 
Viewing the evidence in the light most favorable to the Club, the economic reality factors 

unquestionably indicate that the Club’s dancers are its employees as a matter of law. The only factor 

that does not clearly weigh in favor of employee status is the permanence of the working 

relationship, and numerous other courts, including the Nevada Supreme Court, have found exotic 
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dancers to be employees despite the typically impermanent nature of the work force in this industry. 

See cases cited in section B(1), above. “[T]he economic reality is that the dancers are not in business 

for themselves but are dependent upon finding employment in the business of others.” Circle C. 

Invs., 998 F.2d at 329 (cited with approval in Terry). As such, Plaintiffs are employees within the 

meaning of the MWA and are entitled to all rights and privileges flowing therefrom, including a 

minimum wage and the right to not have to pay to work. 

2. Even if the Court chooses to apply NRS 608.0155 to limit the scope of the MWA, the 
result would not change  

 
A. The NRS 608.0155 test for independent contractor status is not met where, as 

here, there is no underlying contract to perform work 
 

 NRS 608.0155 is a recent statutory amendment and no court appears to have attempted to 

apply it. However, the text of NRS 608.0155 makes clear its purpose as a threshold test is to 

determine whether a worker providing services should be presumptively classified (and thus paid) 

as an independent contractor and that, as such, it can only be applied where there is a contract 

between two parties for one to perform work for the other. Consistent with this purpose, four of the 

five criteria enumerated in NRS 608.0155(1)(c) make absolutely no sense unless there is an 

underlying contract between two parties to perform work. See NRS 608.0155(1)(c)(1) (asking 

whether "the result of the work, rather than the means or manner by which the work is performed, 

is the primary element bargained for by the principal in the contract"); id. at (c)(2) (asking whether 

principal has given putative contractor "control over the time the work is performed"); id. at (c)(3) 

(asking whether putative contractor "is required to work exclusively for one principal"); id. at (c)(4) 

(asking whether the putative contractor "is free to hire employees to assist with the work"). The test 

could be coherently applied, for example, if a package delivery company hired and paid its delivery 

drivers as independent contractors and the drivers claimed they were in fact employees, as was the 

case in Alexander v. FedEx Ground Package Sys., Inc., 765 F.3d 981 (9th Cir. 2014). The test also 
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could coherently be applied if the Club classified and paid its dancers as independent contractors, 

which it has never done (SOF 8). Thus, even if the NRS 608.0155 test for independent contractor 

status applied to MWA claims, the test would not be met here and the Court would move on, as 

instructed by NRS 608.0155(2), to determine that the dancers are employees under the MWA’s 

economic realities test. 

B. Even assuming, for argument’s sake, that the NRS 608.0155 test could 
coherently be applied to the club-dancer relationship, its requirements still 
would not be met 

 
An individual is an independent contractor under NRS 608.0155 only if they are “required 

by the contract with the principal to hold any necessary state business registration or local business 

license and to maintain any necessary occupational license, insurance or bonding.” NRS 

608.0155(1)(b). If dancers were providing their services to the Club as independent contractors then 

they would be required by law to obtain a state business registration. See NRS 76.100(1) (“[a] person 

shall not conduct a business in this State unless and until the person obtains a state business 

registration.”). If dancers were leasing space in the Club to engage in their own erotic dance business, 

then each individual dancer also would have to be licensed as an erotic dance establishment. See Las 

Vegas Municipal Code 6.35.040 and the Clark County Code 6.160.040 (both classifying a business 

as an erotic dance establishment “when one or more dancers displays or exposes, with less than a 

full opaque covering, that portion of the female breast lower than the upper edge of the areola”). 

The requisite showing under NRS 608.0155(1)(b) is not met here because the Entertainer 

Agreement (the contract between the parties) - which contains a robust integration clause - does not 

require dancers “to hold any necessary state business registration or local business license.” Because 

NRS 608.0155(1)(b) is not met the statute’s independent contractor inquiry is at an end and the Court 

would move on, as instructed by NRS 608.0155(2), to determine that the dancers are the Club’s 

employees under MWA’s economic realities test. 
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Looking, as an academic exercise, to the other criteria in NRS 608.0155 for independent 

contractor status, it also is clear the Club could not meet its burden of satisfying the requisite three 

out of the five criteria or “sub-factors” listed in NRS 608.0155(1)(c). The only factor that would be 

met (if there were the requisite contract to perform work) is section (c)(3) (dancers not required to 

work exclusively for one principal).  

The first sub-factor asks whether the putative contractor has “control and discretion over the 

means and manner of the performance of any work and the result of the work, rather than the means 

or manner by which the work is performed, is the primary element bargained for by the principal in 

the contract.” NRS 608.0155(1)(c)(1). As discussed in Section B(2)(a), above, the Club’s self-

interested disclaimer of control is unconvincing. The Club exerts significant control over its dancers 

while they are on the job by, for example, enforcing guidelines and rules by assessing fines against 

dancers and/or firing them (SOF 2), setting up one or more stages and implementing a rotation 

system whereby dancers would be called up to perform on stage (SOF 12) and establishing and 

controlling access to a designated “VIP” room (SOF 15). As other courts have found on these facts, 

which are similar to the undisputed facts supporting the conclusion reached by the Nevada Supreme 

Court in Terry and by numerous other courts, the reality of the dancers’ situation “undermines [the 

club’s] characterization of the ‘choices’ it offers performers and the freedom it suggests that these 

choices allow them; the performers are, for all practical purposes, ‘not on a pedestal, but in a cage.’” 

Terry, 336 P.3d at 959 (quoting Frontiero v. Richardson, 411 U.S. 677, 684 (1973)). Additionally, 

the second part of NRS 608.0155(1)(c)(1) requires that “the result of the work, rather than the means 

or manner by which the work is performed, is the primary element bargained for by the principal in 

the contract.” Regardless of the extent of control, this sub-factor clearly cannot be met because, 

according to the contract the Club drafted and made its dancers sign, the dancers do not perform any 
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work for the Club but merely lease space in which to perform their own independent business (SOF 

4). 

The second sub-factor asks whether “the person has control over the time the work is 

performed.” NRS 608.0155(1)(c)(2). This sub-factor cannot be met because dancers perform no 

work for the Club and, in any event, this provision expressly states it does not apply “if the work 

contracted for is entertainment.” NRS 608.0155(1)(c)(2). Even if the Club had contracted with its 

dancers to provide dancing services, section (c)(2) in that case simply would not apply. 

The fourth sub-factor asks whether the dancers are “free to hire employees to assist with the 

work.” NRS 608.0155(1)(c)(4). The Entertainer Agreement the Club made each dancer sign, which 

contains a robust integration clause, clearly states that dancers “may not assign or delegate any of 

his or her rights of [sic] obligations hereunder without first obtaining the prior written consent of 

The Crazy Horse III.” (SOF 4).   

 The fifth sub-factor asks whether the dancers contribute “a substantial investment of capital 

in the business of the person.” NRS 608.0155(1)(c)(5). Here, it is undisputed that dancers are 

required to make no capital investment in the Club facilities, rent, advertising, maintenance, food, 

beverage, other inventory or staffing efforts (all of which is provided by the Club) (SOF 5).As the 

Nevada Supreme Court has noted, it is facially implausible to suggest that the amount of money a 

dancer must spend on skimpy costumes and makeup could ever amount to a substantial investment 

of capital or otherwise indicate that dancers are independent entrepreneurs. See Terry, 336 P.3d at 

959 (noting “performers' financial contributions are limited to . . . their costume and appearance-

related expenses and house fees” and thus “are far more closely akin to wage earners toiling for a 

living, than to independent entrepreneurs seeking a return on their risky capital investments”) 

(quoting Reich v. Circle C. Invs., Inc., 998 F.2d 324, 328 (5th Cir.1993)). 

/ / / 
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V. CONCLUSION 

The Club’s owners have made a lot of money off its dancers by treating them as independent 

businesswomen who “choose” to rent space in its facility, which just happens to be set up and heavily 

marketed as a strip club. It is a lucrative business model, but it is illegal and exploitative. NRS 

608.0155 does not apply to MWA claims and, even if it did, the outcome would not change. Plaintiffs 

are entitled to judgment as a matter of law as to their employee status because the undisputed facts 

in the record clearly establish that the economic reality of the relationship between the Club and its 

dancers is identical to the economic reality of dependence conclusively identified in so many other 

dancer misclassification cases. 

 DATED this 19th day of June, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
Attorneys for Plaintiffs 
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1   goes back another two years to November of 2010.  And

2   that's a legal issue.  But just to let you know,

3   we've -- we've agreed off the record -- and I will just

4   state it for the record -- that today we're going to

5   look at is how the club works today, going back to

6   November of 2012.  Is that okay?

7       A.   Yes.

8       Q.   And, again, the -- the key -- the most

9   important thing from your point of view is to help me

10   understand if -- if things have changed during that

11   time or if they stayed the same with respect to

12   whatever we're looking at.  Okay?

13       A.   (Witness nods.)

14       Q.   Okay.  So in an effort to streamline this

15   and -- and kind of make good use of our time, I think

16   we can -- we can safely say that during that time

17   period, Russell Road has never treated its dancers as

18   employees; is that correct?

19       A.   Yes.

20       Q.   And so, therefore, they would have never have

21   been issued -- no W-2s would have ever been issued to a

22   dancer for her services; right?

23       A.   Correct.

24       Q.   Also during that time period, November 2012

25   through the -- the present, is it true that dancers had
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1   paid a house fee each time they wished to work at the

2   club?

3            MR. DAVIS:  Objection.  Form and foundation as

4   to each individual named plaintiff.

5            You can answer if you know.

6            THE WITNESS:  Yes.  They pay a house fee or a

7   lease fee to use the building that night.

8   BY MR. STERLING:

9       Q.   Do you call it a house fee or a lease fee or

10   either?

11       A.   House fee.

12       Q.   House fee?  Okay.

13            And that's -- that house fee policy has been

14   in place since at least the 2012 period that we are

15   talking about?

16       A.   Yes.

17       Q.   When was the club -- was it founded in 2009;

18   is that right -- or set up?

19       A.   The actual Crazy Horse?

20       Q.   Yeah.  The -- the -- the club as it exists

21   today, do you know when it was set up or when it --

22       A.   I don't know the exact date.

23       Q.   Okay.

24            Well, so you -- you were hired on November 5th

25   of 2008.  Was that --
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1       A.   It was Penthouse then.

2       Q.   It was Penthouse then?  Okay.

3            So sometime after that --

4       A.   It was sometime in -- in that 2000 area.

5       Q.   And so, basically, the -- the name changed and

6   you revamped, and --

7       A.   (Witness nods.)

8       Q.   -- but same location?

9       A.   Yes.

10       Q.   Okay.

11            And I'll -- I'll refer to the relevant time

12   period as a shorthand of -- and when I say that, again,

13   I mean back to November of 2012 through the present.

14   Is that okay?

15       A.   Yes.

16       Q.   Okay.  So we established during the relevant

17   time period no W-2s.  Were there any 1099s during the

18   relevant time period that were issued for services to

19   the dancers?

20       A.   No.

21       Q.   Now, it's true to say during the relevant time

22   period that -- that dancers would make money either in

23   cash or I think what you called dance dollars by

24   performing at the club; is that right?

25       A.   Yes.
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1       Q.   During the relevant time period, is

2   there -- was there any other way for dancers to make

3   money at the club?

4       A.   No.

5       Q.   Now, we'll talk in a minute about the policies

6   in more detail that the club has with respect to the

7   dancers.  But is it fair to say during the relevant

8   time period that the club treats all the dancers

9   equally and applies the policies that it has equally to

10   all the dancers; is that a fair statement?

11       A.   Yes.

12       Q.   Let's -- let's talk a little bit about

13   the -- the company itself and the business side of it

14   before we get into the -- the -- the actual -- you

15   know, the day-to-day operations.  So I think we said

16   already the -- the corporate entity is Russell Road

17   Food and Beverage, LLC; right?

18       A.   Yes.

19       Q.   And the club's name is -- is Crazy Horse III?

20       A.   Yes.

21       Q.   And that's out at 3525 West Russell Road?

22       A.   Yes.

23       Q.   And is the -- is there another corporate

24   office separate from that location for Russell Road,

25   the entity, that you know of?
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1   BY MR. STERLING:

2       Q.   Okay.  Good.  That clears up that.

3       A.   I think this needs to be updated.

4       Q.   Okay.

5            MR. STERLING:  I need to take about a

6   two-minute break.  Is that okay?

7            MR. DAVIS:  Yeah.

8            MR. STERLING:  Thanks.

9            VIDEOGRAPHER:  The time is 2:11 p.m., and we

10   are going off the record.

11                 (Off the record.)

12            VIDEOGRAPHER:  The time is 2:18 p.m., and we

13   are back on the record.

14   BY MR. STERLING:

15       Q.   I will ask you a couple more questions about

16   these entertainer rules you have in front of you.  So

17   we -- we mentioned they might need to be updated and

18   there's some -- some rules that may be or are no longer

19   followed.  Let's -- take -- take a look at rule No. 1

20   there.  Make your stages, do not be late.  Explain to

21   me what a -- what that means.

22       A.   That means when they're called to stage, just

23   be considerate of the person that's already up there,

24   they want to get down.

25       Q.   Okay.  And by "stage," I'm -- I'm guessing

APP 0656



Keith Ragano
Franklin v. Russell Road Food and Beverage, LLC, et al.

702.260.0976
DALOS Legal Services, LLC

Page 59

1   they're talking about a performance area?

2       A.   Yes.

3       Q.   And there's a -- a person calling the dancers

4   up to the stage; is that right?

5       A.   Yes.

6       Q.   And is that the DJ?

7       A.   Yes.

8       Q.   Okay.  So how -- how does that -- so --

9   calling up process, what -- what are the -- what are

10   the rules about getting called up on stage?  How does

11   it work?

12       A.   It just goes off the Club Tracks from when

13   they check in.

14       Q.   Okay.  So each dancer checks in, and her name

15   pops into the system; is that right?

16       A.   Yes.

17       Q.   And then that information would go up to the

18   DJ?

19       A.   He has a Club Track screen also.

20       Q.   Okay.  And -- and what does the DJ do with

21   that information?

22       A.   He just goes down the list.

23       Q.   Okay.  And talk to -- what would -- what would

24   constitute a stage?  So once a girl is -- is -- or

25   dancer is called up, what is -- what is her obligation
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1   on the stage or what does she do on the stage?

2            MR. DAVIS:  Objection.  Compound.  Vague and

3   ambiguous as to obligation.  Calls for legal

4   conclusion.

5            You can answer.

6            THE WITNESS:  Some girls climb the pole, some

7   girls just stand there, some girls dance.  All depends

8   on the entertainer.

9   BY MR. STERLING:

10       Q.   Is there a -- a set duration, time limit?

11       A.   Depends on the time of the night.

12       Q.   So let's talk then about the different time

13   limits, then.  So during -- during the course of a

14   day -- so let me ask you this firstly.  So is

15   this -- is it fair to call it sort of a rotation

16   schedule of the dancers who are in the club at that

17   time?

18       A.   Yes.  But also other dancers can go up if

19   asked.  If a guest would like to see them, they can

20   approach a manager or -- and we'll put them up.

21       Q.   Okay.  But if that doesn't happen, there's

22   sort of like an automatic rotation that the DJ controls

23   for dancers that are in the club?

24       A.   Yes.  It just goes right down Club Tracks.

25       Q.   Okay.
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1       A.   Club Tracks keeps track of it.

2       Q.   And is that stage process in play 20 -- 24

3   hours of the day?

4       A.   No.

5       Q.   When is it -- when is there no -- when are

6   there no stages?

7       A.   There's stages during the day when there's not

8   as many entertainers.  They just go up when they want

9   to go up.

10       Q.   Is that -- does the DJ kind of play it by ear

11   or is their a specific policy as to stage shuts down at

12   this time and commences again?

13       A.   No.  There's no set -- set times.

14       Q.   So the -- the DJ kind of makes -- makes the

15   call?

16       A.   And then sometimes during the day, there's not

17   a DJ there.  There's just music playing.

18       Q.   So to come back to the -- the parameters of

19   the stage performance, so you mentioned it -- it might

20   change based on the time of day.  Can you -- can you

21   elaborate?

22       A.   It might go from three songs to two songs.

23   And then later at night they do get split off the side

24   stages after the main stage.

25       Q.   But if there -- if the stages -- if the system
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1   is up and running and -- and women are doing these

2   stages, it's typically the -- each stage performance

3   would be a number of songs; is that right?

4       A.   Two to three songs.

5       Q.   Okay.  Sometimes it's two and sometimes it's

6   three?

7       A.   Yes.

8       Q.   Okay.  Who -- who chooses the playlist in the

9   club?

10       A.   The entertainers.

11       Q.   How does that work?

12       A.   When they speak to the DJ, they tell them what

13   type of music they like, what type of music they like

14   to dance to.

15       Q.   You mean the -- the dancer that's

16   about -- that's about to go on stage?

17       A.   When they first meet the DJ, they log them

18   down, what type of music they like.  Or individually

19   they can go up and they might want to hear a certain

20   song for when they're doing stage that night.

21       Q.   Okay.  The second sentence here back in Rule 1

22   says:  Wait for your replacement before leaving the

23   stage.  Is -- is that an expectation -- or is that

24   accurately explain the -- how the system works?

25       A.   Yes.

APP 0660



Keith Ragano
Franklin v. Russell Road Food and Beverage, LLC, et al.

702.260.0976
DALOS Legal Services, LLC

Page 65

1            You can answer if you know.

2            THE WITNESS:  Yeah.  Some girls go

3   right -- right down to the G-string when they go up

4   now.  It all depends on the entertainer's preference.

5   BY MR. STERLING:

6       Q.   What about the -- the requirement -- I mean,

7   here it says the requirement is -- as I read it, is to

8   get down to the G-string at some point during the

9   stage.  Is the rule -- is there no longer a rule of

10   getting down to the G-string on stage?

11       A.   The girls just do it.  That's how they make

12   money, is on the stage.

13       Q.   Okay.  If you take a look at 2B there, there's

14   a -- it looks like there's a way to pay to go off

15   stage.  Is -- is that a -- explain -- explain what's

16   meant there.

17       A.   If they don't want to be in the stage

18   rotation, they can pay to be off the stage rotation.

19       Q.   Is that true today?

20       A.   Yes.

21       Q.   Has that been true throughout the relevant

22   time period?

23       A.   Yes.

24       Q.   Do you know what the -- the -- how much they

25   have to pay to go off stage?
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1       A.   40.

2       Q.   3, I think that's a typo.  I think it means

3   house fees; right, are paid before the shift starts?

4   Is that -- is that how it works today?

5            MR. DAVIS:  Objection.  Form and foundation.

6            You can answer.

7            THE WITNESS:  Yes and no.  Because if girls

8   don't have it, we do let them work and pay it later.

9   BY MR. STERLING:

10       Q.   Okay.  You do require to show their Sheriff's

11   card when they show up for work?

12       A.   Yes.

13       Q.   And you do require entertainers to sign in and

14   sign out?

15       A.   Yes.

16       Q.   How do -- how -- what's the sign in process?

17   Is it electronic, is there a sign-in sheet?

18       A.   Electronic.  It's a fingerprint.

19       Q.   Same thing with sign out?

20       A.   No.

21       Q.   How do they sign out?

22       A.   They get a slip from the DJ -- or they get a

23   slip from the manager, and then they bring it to the

24   DJ, and then they give it to the house mom.  Then the

25   hub -- then they take them out of rotation so we know
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1            Are references required in order to -- to

2   dance at the club?

3       A.   No.

4       Q.   Do you require formal dance training, that

5   the -- the dancers have -- you know, completed some

6   formal dance training in their -- in their past?

7       A.   No.

8       Q.   Is it your -- well, have -- have you discussed

9   the audition process with other managers so you are

10   reasonably comfortable they're on the same page with

11   you if -- if they're giving the audition?

12       A.   Yes.  But I can't speak for them.

13       Q.   But as General Manager, it's your -- it's your

14   understanding that, basically, you are looking for good

15   dancers, and everyone knows what a good dancer is,

16   based on your experience?

17       A.   Yes.

18       Q.   Okay.  Has the club during the relevant time

19   period ever imposed a fee or charge if -- if a dancer

20   wants to leave early or -- pretty soon after she checks

21   in?

22       A.   No.

23       Q.   Again, we have been talking throughout the

24   entire day here about a time period of November 2012

25   through to the present.  And I just want to give you an

APP 0663



Keith Ragano
Franklin v. Russell Road Food and Beverage, LLC, et al.

702.260.0976
DALOS Legal Services, LLC

Page 109

1   walking through the club.

2       Q.   We talked a little bit about this VIP.  It

3   came up in two -- there's a -- a -- a VIP I suppose

4   areas and then -- well, let's talk about those -- those

5   VIP areas.  Is it true to say that there's a -- so

6   there is a -- a check-in procedure to access those

7   areas with -- with patrons and that there be a host

8   there for that; is that right?

9       A.   Yes.

10       Q.   Okay.  And then I think we -- we also

11   mentioned there's other -- perhaps other booths or

12   areas in the club that might be set aside for -- for

13   maybe -- with dollar -- you know, bottle minimums; is

14   that right, too?

15       A.   Yes.

16       Q.   And then so there would be another area that

17   would be sort of general area where the dancers could

18   perform those lap dances -- just the $20-dollar lap

19   dances?

20       A.   They can perform them anywhere in the club.

21   There's not a specific area they have to be to give a

22   dance.

23       Q.   Okay.  But -- but -- well, I guess it's almost

24   a rule that would apply to the patron, too.  So

25   the -- the patron can't just say, I want to go into the
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1   VIP room and spend 20 bucks, right?  There's a

2   requirement that the VIP room is for more than just a

3   lap dance; right?

4       A.   Yeah.  We have the drinks minimums and --

5       Q.   Yeah.  Okay.

6            Are dancers involved in the hiring of

7   employees at the club like bartenders and VIP hosts?

8       A.   No.

9       Q.   Okay.  Are dancers involved in the decision to

10   set the hours of operation of the club?

11       A.   No.

12       Q.   Do -- are dancers involved in whether to

13   charge a cover and how much that should be?

14       A.   No.

15       Q.   Do dancers contribute to the payment of rent

16   for the club?

17            MR. DAVIS:  Objection as to form and

18   foundation.  Calls for speculation.

19            You can answer.

20            THE WITNESS:  Can you explain that a little

21   bit more?

22   BY MR. STERLING:

23       Q.   Well, we talked a little bit earlier how

24   the -- the club -- the Russell Road leases its space.

25   And I am assuming there's a -- there's a rent payment
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1   for that arrangement; right?

2       A.   Uh-huh.

3       Q.   Are you aware of the dancers contributing to

4   any part of that rent payment, directly?

5       A.   Directly?

6       Q.   Uh-huh.

7       A.   Other than house fees, no.

8       Q.   Okay.  Which go to the club, and then the club

9   would pay the rent?

10       A.   (Witness nods.)

11       Q.   Okay.  Dancers aren't directly responsible for

12   paying wages of any employee at the club, are they?

13       A.   No.

14       Q.   Okay.  And dancers aren't responsible for

15   repairing or maintaining the club in its clean

16   condition?

17       A.   No.

18       Q.   Okay.  They aren't responsible for buying food

19   and beverages?

20       A.   No.

21       Q.   Have you ever discussed with the owner

22   treating your employees as -- as -- treating the

23   dancers as employees?

24            MR. DAVIS:  Objection as to form and

25   foundation with regard to owner and relation to the
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