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OPP 
GREGORY J. KAMER, ESQ. 
Nevada Bar No. 0270 
KAITLIN H. ZIEGLER, ESQ. 
Nevada Bar No. 013625 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., #3 
Las Vegas, Nevada 89102 
(702) 259-8640 

JEFFERY A. BENDA VID, ESQ. 
Nevada Bar No. 6220 
STEPHANIE J. SMITH, ESQ. 
Nevada BarNo. 11280 
MORAN BRANDON BENDAVID MORAN 
630 South 4th Street 
Las Vegas, Nevada 89101 
(702) 384-8424 
Attorneys/or Russell Road Food and Beverage, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

JACQUELINE FRANKLIN, ASHLEIGH 
PARK, LILY SHEPARD, STACIE ALLEN, 
MICHAELA DIVINE, SAMANTHA JONES, 
KARINA STRELKOV A, and DANIELLE 
LAMAR, individually, and on behalf of a 
class of similarly situated individuals, 

Plaintiffs, 

vs. 

RUSSELL ROAD FOOD AND BEVERAGE, 
LLC, a Nevada Limited Liability company 
(d/b/a CRAZY HORSE III GENTLEMEN'S 
CLUB), SN INVESTMENT PROPERTIES, 
LLC, a Nevada limited liability company 
(d/b/a CRAZY HORSE III GENTLEMEN' S 
CLUB), DOE CLUB OWNER, I-X, ROE 
CLUB OWNER, I-X, and ROE EMPLOYER, 
I-X, 

Defendants. 

AND RELATED COUNTERCLAIMS 

Case No.: A-14-709372-C 
Dept. No.: 31 

DEFENDANT, RUSSELL ROAD FOOD 
AND BEVERAGE, LLC'S 
OPPOSITION TO PLAINTIFFS' 
RENEWED MOTION FOR CLASS 
CERTIFICATION 
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DEFENDANT, RUSSELL ROAD FOOD AND BEVERAGE, LLC'S OPPOSITION TO 
PLAINTIFFS' RENEWED MOTION FOR CLASS CERTIFICATION 

COMES NOW, Defendant, RUSSELL ROAD FOOD AND BEVERAGE, LLC, a Nevada 

limited liability, dba CRAZY HORSE III GENTLEMEN'S CLUB, (the "Defendant" or 

"Russell Road"), by and through its attorney of record, GREGORY J. KAMER, ESQ., and 

KAITLIN H. ZIEGLER, ESQ., of KAMER ZUCKER ABBOTT, and JEFFERY A. 

BENDA VID, ESQ., and STEPHANIE J. SMITH, ESQ., of MORAN BRANDON 

BENDA VID MORAN, and hereby submits its OPPOSITION TO PLAINTIFFS, 

JACQUELINE FRANKLIN, ASHLEIGH PARK, LILY SHEPARD, STACIE ALLEN, 

KARINA STRELKOV A, DANIELLE LAMAR, AND MICHAELA MOORE'S (the 

"Plaintiffs") RENEWED MOTION FOR CLASS CERTIFICATION. 

DATED this 26'h day of June, 2017. 

MORAN BRANDON BENDAVID MORAN 

lsi Jefferv A. Bendavid. 
JEFFERY A. BENDA VID, ESQ. 
Nevada Bar No. 6220 
STEPHANIE J. SMITH, ESQ. 
Nevada Bar No. 11280 
630 South 4'h Street 
Las Vegas, Nevada 89101 
(702) 384-8424 

KAMER ZUCKER ABBOTT 
lsi Gregorv J. Kamer 
GREGORY J. KAMER, ESQ. 
Nevada Bar No. 0270 
KAITLIN H. ZIEGLER, ESQ. 
Nevada Bar No. 013625 
3000 W. Charleston Blvd., #3 
Las Vegas, Nevada 89102 
(702) 259-8640 
Attorneys for Defendant 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiffs' Renewed Class Certification is nothing more than Plaintiffs' attempt to have 

this Court "rehear" Plaintiffs' original Motion for Class Certification without demonstrating in 

any way that their newly proposed "Subclasses" meet the requirements of a class action. 

Originally, Plaintiffs sought certification of their proposed class without giving any 

consideration to Nevada law, the newly enacted Nevada statute that conclusively presumes 

Plaintiffs are independent contractors, and the clear requirements of Nevada's Rules of Civil 

Procedure regarding class action. Appropriately, this Court denied Plaintiffs' original Motion 

for Class Certification. 

Now, Plaintiffs have filed their 2-page "Renewed" Motion for Class Celiification, 

which literally consists of nothing more than attaching their prior Motion for Class 

Celiification as support for class certification, in the desperate hope that they can somehow 

overcome Nevada law that conclusively presumes Plaintiffs to be independent contractors. As 

explained in detail below, Plaintiffs' "renewed" Motion for Class Certification must be denied 

because this Court has already denied Plaintiffs' Motion for Class Certification based on the 

exact allegations and arguments provided again in Plaintiffs' Renewed Motion for Class 

Certification and Plaintiffs have not asserted any new evidence or arguments that overcomes 

their previous denial. Specifically, Plaintiffs' Renewed Motion for Class Certification must be 

denied since: 

1. Plaintiffs' proposed Subclasses do not alter in any way the fact that Plaintiffs are 
not similarly situated to the class they proposed to represent; 

2. Plaintiffs have not sought leave from the Court to amend their Third Amended 
Complaint to asseli two (2) new Subclasses; 
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3. Plaintiffs have not demonstrated that each newly proposed Subclass independently 
meets the requirements of a class action; 

4. Plaintiffs' Renewed Motion for Class Certification is untimely; 

5. The Court's Order Denying Plaintiffs' original Motion for Class Certification 
cannot be altered or amended since decisions on the merits of this case have occurred; and 

6. The individual Plaintiffs allegedly representing the potential class members of 
Plaintiffs' newly proposed second Subclass cannot adequately represent such potential class 
members because Plaintiffs cannot recover on their claim for Unjust Enrichment. 

II. FACTS 

On November 4, 2014, Plaintiffs commenced their action against Russell Road. See 

Complaint at I. On April 27, 2016, more than 17 months after Plaintiffs commenced their 

action, Plaintiffs filed their original Motion for Class Certification. See Motion for Class 

Certification at I. Immediately thereafter, Plaintiffs vacated the June 14, 2016 scheduled 

hearing on their Motion for Class Certification indefinitely. See Stipulation and Order to 

Vacate Hearing Date dated June 8, 2016. Plaintiffs did not reschedule the hearing on their 

Motion for Class Certification until January 10,2017, which was more than 26 months after 

the commencement of Plaintiffs' action on November 4,2014, and more than six (6) months 

from Plaintiffs' vacation of the originally scheduled hearing set for June 8, 2016. See Order 

Denying Motion for Class Certification. 

Plaintiffs allegedly vacated their Motion for Class Celiification to conduct discovery 

and obtain evidence demonstrating the requirements for a class action. However, during this 

six (6) month period, Plaintiffs never amended or altered their Motion for Class Certification 

to add any newly discovered evidence. See Id. Plaintiffs simply rescheduled the hearing date 

on their motion originally filed on June 8, 2016. See Id. 
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Nonetheless, this Court held hearings on Plaintiffs' Motion for Class Certification on 

January 10, 2017 and again on March 16,2017. See Id. After hearing the arguments 

presented and considering the filings made in support of and in opposition to Plaintiffs' 

Motion for Class Certification, this Court denied Plaintiffs' Motion for Class Certification 

without prejudice. See Id. Plaintiffs' original Motion for Class Certification was denied 

because the Court determined that NRS 608.0155 applied to this matter and the deposition 

testimony of the individual Plaintiffs demonstrated that Plaintiffs could not adequately 

represent the members of Plaintiffs' proposed class. See Transcript of Proceedings at 14-15, a 

copy of which is attached hereto and incorporated herein as Exhibit "A." 

After the Court denied Plaintiffs' Motion for Class Certification, Plaintiffs did not 

serve any additional discovery on Russell Road. See Renewed Motion at 1-2. Plaintiffs did 

not schedule or taken any additional depositions of any witness. See Id. Plaintiffs did not 

disclose any additional documents that could support any new motion for class certification. 

See Id. The period for discovery closed on May 19, 2017, without any further activity by 

Plaintiffs. See Stipulation and Order Extending Discovery. 

In the interim, however, Plaintiffs filed a Motion for Summary Judgment against 

Russell Road's Counterclaims on April 10,2017. See Motion for Summary Judgment on 

Defendant Counterclaims at 1. On April 11, 2017, Russell Road filed its separate Motion for 

Summary Judgment against Plaintiffs, Stacie Allen and Michaela Moore. See Motion for 

Summary Judgment against Plaintiffs, Stacie Allen and Michaela Moore at 1. 

On June 1, 2017, this Court heard arguments regarding Plaintiffs' Motion for 

Summary Judgment and Russell Road's Motion for Summary Judgment. See Minute Order 

dated June 16, 2017. During that hearing, this Court granted in PaIt and denied in part, 
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Plaintiffs' Motion for Summary Judgment and ordered supplemental briefing regarding 

Russell Road's Motion for Summary Judgment. See Id. This supplemental briefing was filed 

on June 15, 2016, and this Court, on June 23, 2017 (in Chambers), rendered a second decision 

on the merits and denied Russell Road's Motion for Summary Judgment against Plaintiffs' 

Stacie Allen and Michaela Moore. See Minutes dated June 23,2017. 

On June 2, Russell Road filed a separate Motion to Dismiss for lack of subject matter 

jurisdiction. See Motion to Dismiss pursuant to NRCP 12(b)(l) and 12(h)(3) at 1. This 

motion, if granted, is dispositive the entire matter since as argued therein, this Comi lacks 

subject matter jurisdiction over each remaining Plaintiffs' matter since Plaintiffs have not 

asserted facts granting this Court subject matter jurisdiction and to a legal certainty, Plaintiffs' 

damages cannot meet the minimum threshold required for this Court to have subject matter 

jurisdiction. See Id. 

Despite of all of these motions filed since the Comi denied Plaintiffs' original Motion 

for Class Celiification, Plaintiffs did not file their "Renewed Motion for Class Certification" 

until June 7, 2017, and did so without first moving this Court for leave. See Renewed Motion 

for Class Certification at 1. Plaintiffs are required to obtain leave from the Court because 

Plaintiffs' Renewed Motion for Class Celiification contains nothing more than the identical 

allegations, citations, and arguments provided in their first Motion for Class Certification, 

which Plaintiffs literally attached and incorporated as an exhibit and Plaintiffs' Renewed 

Motion for Class Certification fails to identify any new evidence or new arguments supporting 

the renewal of Plaintiffs' previously denied. See EDCR 2.24(a) and also, Id. at 1-2, and at 

Exhibit "B." 
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Since Plaintiffs' June 7, 2017, filing of their Renewed Motion for Class Certification, 

Plaintiff, Samantha Jones has voluntarily dismissed her complaint against Russell Road. See 

Stipulation and Order. Additionally on June 19, 2017, Russell Road filed its Motion for 

Summary Judgment against Plaintiffs and Plaintiffs filed a separate Motion for Summary 

Judgment against Russell Road. See Russell Road's Motion for Summary Judgment at I. See 

also, Plaintiffs' Motion for Summary Judgment at I. Both of which are dispositive of and will 

be decided on the merits of each case. See Id. 

As demonstrated below, Plaintiffs' Renewed Motion for Class Certification should be 

struck as a fugitive document, or otherwise not heard by this Court since Plaintiffs' Renewed 

Motion for Class Certification fails to comply with the clear requirements of Nevada's Rules 

of Civil Procedure and the Local Rules of the Eighth Judicial District COUli. 

II. LEGAL STANDARD 

N.R.C.P. 23 specifies the circumstances under which a case proceeds as a class 

action. See Shuefte v. Beazer Homes Holdings Corporation, 121 Nev. 837, 846, 124 PJd 

530, 537 (2005). Under N.R.C.P. 23, Plaintiffs bear the burden to prove that their case is 

appropriate for resolution as a class action. See Id. (citing Cummings v. Charter Hospital, 

111 Nev. 639, 643, 896 P.2d 1137, 1140 (1995)). Plaintiffs only can meet this burden by 

demonstrating the four prerequisites; (1) numerosity; (2) commonality; (3) typicality: and 

adequacy. See Id. at 846. 

As demonstrated below, Plaintiffs' Renewed Motion for Class Celiification must be 

denied since Plaintiffs' Renewed Motion for Class Celiification violates Nevada's Rules of 

Civil Procedure and the Local Rules of Procedure for the Eighth Judicial District Court and 
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Plaintiffs have failed to provide any new evidence or legal arguments that demonstrates this 

matter is appropriate for resolution as a class action. 

IV. ARGUMENT 

A. Plaintiffs' "Renewed Motion for Class Certification" Must Be Denied Since 
Plaintiffs' Proposed Subclasses Does Not Alter In Any Manner The Fact That 
Plaintiffs Are Not Similarly Situated to the Class They Represent. 

Plaintiffs' 2-page Renewed Motion for Class Certification proposes two entirely new 

Subclasses. See Renewed Motion for Class Certification at 1-2. The first Subclass peliains 

only to Plaintiffs' first claim for relief for the alleged violation of the Minimum Wage 

Amendment and allegedly is comprised of: 

All persons who possess a social security number who have worked at the 
Club as dancers at the Club at any time on or after November 2, 2012 and 
going forward until the entry of judgment in this matter. rd. at 1. 

Plaintiffs' proposed second Subclass pertains only to Plaintiffs' improper second claim 

for relieffor Unjust Enrichment and allegedly is comprised of: 

All persons who possess a social security number who have worked at the 
Club as dancers at the Club at any time on or after November 2, 2010 and 
going forward until the entry of judgment in this matter. rd. at 1. 

Plaintiffs contend in their Renewed Motion for Class Celiification that a discrepancy 

with respect to the tax filing status revealed in deposition testimony was the "only defect" 

precluding class certification by the Court. See rd. at 2. Strangely, Plaintiffs do not reference 

any portion of the Court's Order that made such a finding. See rd. Nonetheless, Plaintiffs, 

without any explanation, evidence, or legal support of any kind, declare that their newly 

proposed Subclasses somehow rectify this discrepancy and the Court's subsequent "concern." 

See rd. 
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Plaintiffs' Renewed Motion for Class Certification must be denied because the Court 

had no such "concern" regarding Plaintiffs' tax filing status. See infra. In fact, the Court 

declared that it was not considering how each Plaintiff treated their taxes. See Id. 

Further, the COUlt did not deny Plaintiffs' Motion for Class Certification because of a 

"discrepancy." Instead, the Court denied Plaintiffs' Motion for Class Certification because the 

Court found that SB 224, now codified as NRS 608.0155, applied to this case and therefore, 

the Court had to deny Plaintiffs' Motion for Class Certification. See Exhibit "A." 

During the hearing for Plaintiffs' original Motion for Certification, the Court explained 

its decision to deny Plaintiffs' Motion for Class Celtification. The Court reasoned: 

If we're looking at SB 224 [NRS 608.0155] in the totality of the pleadings, 
then the COUlt would find that based on the own - potential class 
representatives' own statements, they in and of themselves would not meet 
the standard for class representatives[.] Id. 

... And then even in the absence of SB 224 [NRS 608.0155] the Court's 
analysis would be the same. While the COUlt is cognizant of the low 
threshold with regards to class certification, there has to be something that 
the representative are already in the category in which they're seeking to 
represent individuals. And here, at least what I have from excerpts, and I 
don't have any response that says that these excerpts are incorrect or should 
be interpreted differently. 

Now I am appreciative that patt of the oral argument was the fact that 
the Court shouldn't consider how someone treats their taxes for purposes of 
analysis. The Court is not looking at how they treat their taxes. The COUlt 
is looking at whether or not these individual are considering for their own 
purposes that they would be similarly situated to the very class that they're 
seeking to represent, and that information provided in their undisputed 
deposition testimony shows that they would not. Id. at 14-15. 
(Emphasis Added). 

As provided by the above Court statements, it is clear that Plaintiffs' own, undisputed 

deposition testimony prevented Plaintiffs from being part of the proposed class, not an alleged 

"discrepancy" between Plaintiffs' tax filings. See supra. As the Court stated, that reality 
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would exist regardless of whether NRS 608.0155 applied, but since NRS 608.0155 does 

apply, it is even clearer that Plaintiffs are not part of the proposed class. See Id. 

Specifically, the Court found that Plaintiffs' deposition testimony, which included 

statements about Plaintiffs' taxes, prevented them being part of a proposed class of alleged 

employees who worked as dancers for Russel Road from November 2, 2010 to the entry of 

jUdgment l
. See Id. This is because the application ofNRS 608.0155 to Plaintiffs' deposition 

testimony would result in Plaintiffs being conclusively presumed independent contractors and 

as a matter of Nevada law, not part of the class of employees proposed by Plaintiffs. See 

Exhibit "A" at 8-11. As a result, the COUli denied Plaintiffs' Motion for Class Certification. 

See Id. at 15. 

Here, Plaintiffs' Renewed Motion for Class Certification must be denied particularly 

since Plaintiffs' Renewed Motion for Class Certification does not contain any new legal 

arguments or evidence that was not paIi of Plaintiffs' original Motion for Class Celiification 

and would alter the COUli's reasoning for denying Plaintiffs' original Motion for Class 

Celiification. See Renewed Motion for Class Certification at 1-2 and at Exhibit "B." In fact, 

Plaintiffs amazingly have done nothing more than literally reattach their already denied 

Motion for Class Celiification as their sole legal and factual support for their "renewed 

motion2
." See Id. 

Regardless, nowhere in the COUli's actual explanation did the Court declare that the 

only defect preventing class certification was a "discrepancy with respect to tax filing status" 

among individual Plaintiffs. See supra. More impOliantly, the COUli never stated that a new 

I Plaintiffs' originally proposed class. See Exhibit "A" at 8-11. 
2 Which actually prevents Plaintiffs' Motion fi'om being heard since EDCR 2.24 prohibits the consideration of 

any previously disposed of motion and any Petition for Rehearing by Plaintiffs must have been filed within 10 
days of the COUIt'S April 6, 2017 Order. 
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definition of the proposed class or any newly defined Subclasses, if provided by Plaintiffs, 

would result in class certification and the Court certainly never gave Plaintiffs permission to 

propose any new Subclasses in lieu of filing a new motion for class certification. See Id. 

Thus, Plaintiffs' proposed new Subclasses do not in any manner "address" the Court's concern 

or in fact, rectify the Court's actual reasons for denying Plaintiffs' original Motion for Class 

Certification. 

In addition, Plaintiffs' newly "defined" Subclasses do not change in any way the fact 

that Plaintiffs cannot be a part of the class they attempt to represent. The only actual 

difference between Plaintiffs' original class definition and Plaintiffs' newly asserted Subclass 

definitions is that each Subclass now only seeks to include only those persons "who possess a 

social security number." See Renewed Motion for Class Certification at 1-2. Plaintiffs' 

Renewed Motion for Class Certification does not offer any explanation as to how possessing a 

social security number no longer prevents Plaintiffs from being part of a proposed class of 

alleged employees who worked as dancers for Russel Road. See Id. 

The short answer is it does not. Having or not having a social security number does 

not establish whether an individual is deemed an employee of Russell Road. See e.g., Terry v. 

Sapphire Gentlemen's Club, 130 Nev. Adv. Rep. 87 at *17-18, 336 P.3d 951, 958 (2014). In 

fact, having a social security number actually operates to establish further that an individual is 

conclusively presumed an independent contractor and not an employee under NRS 608.0155 

since one of the many factors considered by NRS 608.0155 is whether an individual has 

applied for a social security number. See NRS 608.0155. 

More importantly, Plaintiffs' contention that they have a social security number does 

not operate to include Plaintiffs as being part of any class of alleged employees. See supra. 
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FUl1her, the fact that Plaintiffs have a social security number does not alter or rectify in any 

way Plaintiffs' deposition testimony demonstrating that Plaintiffs did not meet the standard 

for class representatives. See rd. See also, Exhibit "A" at 14. Plaintiffs' excerpted deposition 

testimony relied upon by the COUl1 to deny Plaintiffs' original Motion for Class Certification 

did not reference or discuss Plaintiffs' social security status and the Court expressly stated that 

it was not relying on any similar factual specifics to deny Plaintiffs' original Motion for Class 

Cel1ification. See Exhibit "A" at 7-15 ("The Court is not looking at how they treat their 

taxes."). 

Plaintiffs' original Motion for Class Certification was denied because the Court found 

that NRS 608.0155 applied and the deposition testimony of Plaintiffs established that 

Plaintiffs could be part of the proposed class they sought to represent. See supra. Plaintiffs' 

original Motion for Class Certification was not denied because Plaintiffs did or did not have 

social security numbers and improperly proposing new Subclasses to include the existence of 

social security numbers in no way alters the actual reasons for this Court's denial of Plaintiffs' 

original Motion for Class Certification. Accordingly, Plaintiffs' Renewed Motion for Class 

Certification must be denied. 

B. Plaintiffs' "Renewed Motion for Class Certification" Must Be Denied Since Plaintiffs 
Have Not Amended Their Third Amended Complaint to Include Their Newly 
Proposed Subclasses. 

Plaintiffs' Renewed Motion for Class Certification must be denied since Plaintiffs' 

have attempted to amend the definition of their proposed class asserted in their Third 

Amended Complaint without leave from the COUl1. NRCP 15(a) expressly only permits a 

party to amend its Complaint once as a matter of course or thereafter, only upon leave by the 

Court. Plaintiffs' Third Amended Complaint asserts claims against Russell Road individually 
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and as part of a single defined class. See Third Amended Complaint at 2. Plaintiffs' Third 

Amended Complaint specifically defines Plaintiffs' proposed class as: 

The proposed class consists of all persons who work or have worked at the Club as 
dancers at any time during the time period prescribed by applicable statutes of 
limitations and going forward until the entry of judgment in this action. rd. at 2, 
paragraph 10. 

Plaintiffs' Third Amended Complaint then proceeds to allege facts as to how this 

defined proposed class meets the requirements ofNRCP 23(a) and NRCP 23(b)(3). See rd. at 

2-4. Absent from Plaintiffs' Third Amended Complaint are any allegations that define 

separate Subclasses or that such Subclasses meet the requirements ofNRCP 23(a) and NRCP 

23(b)(3). See rd. at 2-7. 

Since Plaintiffs' proposed class was defined as patt of its Third Amended Complaint, 

Plaintiffs could only amend the allegations, including their class definition and allegations that 

Plaintiffs meet the requirements of a class action, asserted in their Third Amended Complaint 

by leave of the Court. See NRCP 1S(a). See also, NRCP 8. Plaintiffs' Renewed Motion for 

Class Certification attempts to replace Plaintiffs' previously alleged definition of their class 

with two newly defined Subclasses, which Plaintiffs expressly declare are "amended subclass 

definitions." See Renewed Motion for Class Certification at 1-2. As a result, Plaintiffs' 

Renewed Motion for Class Celtification must be denied since Plaintiffs did not obtain leave 

from the Court to amend their Third Amended Complaint to assert these new "amended 

subclass definitions" and has not amended their Third Amended Complaint in any manner to 

include these proposed "amended subclass definitions." 
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C. Plaintiffs' Renewed Motion for Class Certification Must Be Denied Since Plaintiffs 
Have Not Established That Each Newly Defined Subclass Meets the Requirements 
for a Class Action. 

Plaintiffs' Renewed Motion for Class Ce11ification attempts to redefine their proposed 

class into two (2) Subclasses. See Renewed Motion for Class Certification at 1-2. Plaintiffs' 

attempt fails because Plaintiffs' Renewed Motion for Class Certification demonstrate the 

requirements of a class action for each proposed Subclass. See infra. 

It is well established that Plaintiffs bear the burden to prove their case is appropriate 

for resolution as a class action. See Shuette v. Beazer Homes Holdings Corporation, 121 

Nev. 837, 846, 124 P.3d 530, 537 (2005) (citing Cummings v. Charter Hospital, 111 Nev. 

639, 643, 896 P.2d 1137, 1140 (1995)). Plaintiffs only can meet this burden by 

demonstrating the four prerequisites; (1) numerosity; (2) commonality; (3) typicality: and 

(4) adequacy. See Id. at 846. 

Plaintiffs failed to meet that burden in their first attempt. See Order Denying Motion 

for Class Certification. Now, Plaintiffs have attempted to create two (2) Subclasses of an 

already failed proposed class. See Renewed Motion for Class Ce11ification at 1-2. 

Under existing class action law, proposed Subclasses "are to be treated as their own 

class under Rule 23." E.g., Olomo v. Nevada Association Services, Inc., 2013 U.S. Dist. 

LEXIS 41451 at *4 (D. Nev. 2013). This means that each proposed Subclass must separately 

and independently meet the requirements of Rule 23. See e.g., Betts v. Reliable Collection 

Agency, Ltd, 659 F.2d 1000, 1005, (9th Cir. 1981). Therefore, Plaintiffs are required to 

provide evidence and arguments in their Renewed Motion for Class Certification 

demonstrating the four prerequisites; (1) numerosity; (2) commonality; (3) typicality: and (4) 

adequacy for each of their proposed Subclasses3. See Id. 

3 Plaintiffs cannot attempt to "fix" this failure in their Reply brief. 
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Plaintiffs' Renewed Motion for Class Certification does not provide any such evidence 

or arguments. See Renewed Motion for Class Certification at 1-2. Instead, Plaintiffs only 

attach and incorporate their original Motion for Class Certification. See Id. at Exhibit "B" 

through "D." 

Further, Plaintiffs' prior original Motion for Class Certification cannot be relied upon 

to demonstrate that each of Plaintiffs' newly defined Subclasses meets the requirements of 

Rule 23. Plaintiffs' original Motion for Class Certification only asserted arguments 

supporting a single class; All persons who worked for Russell Road as exotic dancers on or 

after November 2,20104. See Id. at Exhibit "B," page 4. Here, Plaintiffs have proposed two 

(2) separate classes, but failed to provide any actual support demonstrating the requirements 

for a class action for each. See Id. at 1-2. Plaintiffs cannot rely solely on the incorporation of 

their prior Motion for Class Certification since that original motion provided evidence and 

arguments regarding a differently defined class without any subclasses. See Id. at Exhibit 

"B," page 4. 

Additionally, Plaintiffs' original Motion for Class Celiification was heard and denied 

by this Court. See Order denying Motion for Class Certification. EDCR 2.24(a) expressly 

prohibits any rehearing of any motion previously decided. Thus, Plaintiffs cannot rely or 

reassert any part of their original Motion for Class Certification to support their Renewed 

Motion for Class Certification. Therefore, Plaintiffs' Renewed Motion for Class Celiification 

must be denied. 

4 Plaintiffs' action was filed on November 4,2014. Thus, each of Plaintiffs' proposed Subclasses commencing 
on November 2, 20 I 0 or November 2, 2012, would include individuals outside of any applicable statute of 
limitations. 
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D. Plaintiffs' "Renewed Motion for Class Certification" Must Be Denied Since 
Plaintiffs Failed to File Within The Time Provided by NRCP 23(c)(1) And 
Certification of Plaintiffs' Proposed Subclasses Is Prejudicial to Russell Road. 

NRCP 23(c)(I) provides that "as soon as possible after the commencement of an 

action brought as a class action, the court shall determine by order whether it is to be 

maintained." Plaintiffs commenced their action on November 4, 2014. See Complaint at 1. 

Plaintiffs' original Motion for Class Certification was not heard until January 10, 2017, or 

more than 26 months after Plaintiff commenced this matter. See Order Denying Motion for 

Class Certification. Accordingly, Plaintiffs' original Motion for Class Certification was in 

fact, untimely pursuant to NRCP 23( c)(1). 

Consequently, Plaintiffs' Renewed Motion for Class Certification is more untimely 

and contrary to the requirements ofNRCP 23(c)(1) than Plaintiffs' original Motion for Class 

Certification. Plaintiffs' Renewed Motion for Class Certification was not filed until June 7, 

2017, which was thirty (32) months after Plaintiffs commenced their action on November 4, 

2014, approximately sixty-four (64) days after the denial of Plaintiffs' original Motion for 

class Certification, and 19 days after the close of the period of discovery on May 19.2017. 

See supra. Nothing in the expiration of these periods of time could be deemed as Plaintiffs' 

moving "as soon as possible" to obtain certification of their class. As such, Plaintiffs' filing of 

their Renewed Motion for Class Certification is untimely on its face. NRCP 23( c)(1) required 

Plaintiffs to obtain celiification of their class "as soon as possible" after the filing of their 

Complaint. Plaintiffs' pursuit of class certification 32 months after commencing their action 

and 19 days after the close of discovery, under any circumstance, cannot be considered 

sufficient in meeting the "as soon as possible" requirement ofNRCP 23(c)(I), and no decision 

in Nevada, qualifies such a motion filing as meeting such requirement. 
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Plaintiffs had a clear obligation under NRCP 23(c)(I) to obtain class certification "as 

soon as possible." Plaintiffs failed to obtain or even pursue such certification in such a 

manner and Plaintiffs' Renewed Motion for Class Celiification, if granted, prejudices Russell 

Road. See supra. Discovery has closed in this matter. See rd. Allowing Plaintiffs to certify a 

class at this late date prevents Russell Road from conducting any discovery related to the 

proposed Subclasses. See Stipulation and Order to Extend Discovery. Russell Road also will 

not be afforded an opportunity to move to deceltify any Subclass, especially since the time for 

dispositive motion already has expired on June 19, 2017. See rd. Further, Russell Road has 

already moved to dispose of or otherwise resolve of the cases of individual Plaintiffs that 

Russell Road may not have acted upon but for the fact that no class was certified in this 

matter. See supra. Thus, Plaintiffs' Renewed Motion for Class Certification is untimely and 

prejudicial to Russell Road. Therefore, Plaintiffs' Renewed Motion for Class Certification 

must be denied. 

E. NRCP 23(c)(1) Prohibits The Court's Order Denying Plaintiffs' Motion for Class 
Certification From Being Altered Or Amended. 

Plaintiffs' Renewed Motion for Class Certification also must denied since NRCP 

23( c)(1) prohibits any alteration or amendment of any order determining whether a class 

action is to be maintained once a decision on the merits has occurred. On March 16, 2017, 

this Court denied Plaintiffs' Motion for Class Celtification. See Order Denying Motion for 

Class Certification at 4. At the time of the Court's decision denying Plaintiffs' Motion for 

Class Celtification, Plaintiffs had approximately 64 days remaining until the expiration of the 

discovery period on May 19, 2017, during which Plaintiffs could have served additional 

written discovery, taken additional depositions, disclosed additional documents and records to 

support the filing of a new Motion for Class Certification. See Stipulation and Order 
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Extending Discovery. Plaintiffs, however, took no further action and the period for discovery 

in this matter expired on May 19, 2017, and Plaintiffs did not file a new Motion for Class 

Certification. See supra. 

However, Plaintiffs did file, on April 10, 2017, their Motion for Summary Judgment 

on Russell Road's Counterclaims, which this Court granted in part, and denied in part. See 

Motion for Summary Judgment on Defendant Counterclaims at I. See Minutes of the Court 

dated June 1. 2017. On April 11,2017, Russell Road filed its separate Motion for Summary 

Judgment against Plaintiffs, Stacie Allen and Michaela Moore, which this Court subsequently 

has denied without prejudice. See Motion for Summary Judgment against Plaintiffs, Stacie 

Allen and Michaela Moore at I. See also, Minutes of Court dated June 23, 2017. Both of 

these motions constitute a decision on the merits5 of this case entirely as to Plaintiffs, Stacie 

Allen and Michaela Moore6, and partially as to Russell Road's asselied counterclaims. 

As a result, this COUli already has rendered a decision on the merits regarding 

Plaintiffs' Motion for Summary Judgment for purposes of NRCP 23(c)(1). See Id. 

Accordingly, Plaintiffs' Renewed Motion for Class Certification must be denied since it seeks 

the alteration or amendment of the COUli's original Order after decision(s) on the merits of 

this case have occurred as prohibited by NRCP 23( c)(1). 

5 A decision by a court that is based on the facts presented. See Black's Law Dictionaty Free Online Legal 
Dictionary 2" Ed. 

6 Additionally, Russell Road has filed an additional Motion for Summary Judgment on June 19,2017, which 
addresses the remaining issues of this matter and if granted, will be dispositive of the entire matter. Russell 
Road also filed a Motion to Dismiss the remaining Plaintiffs' Complaint for lack of subject matter 
jurisdiction, also which, if granted, will dispose ofthis case entirely. Plaintiff, Samantha Jones has 
voluntarily dismissed her Complaint against Russell Road. Plaintiffs also have filed an additional Motion for 
Summary Judgment on June 19,2017. 
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F. Plaintiffs' Second Proposed Subclass Cannot Be Certified Since The Plaintiffs 
Allegedly Representing the Class Are Prohibited As A Matter of Law From 
Recovering On Their Claim For Unjust Enrichment. 

Plaintiffs' second proposed class is defined as follows: 

For Count Two (Unjust Enrichment Claim): All persons who possess a 
social security number who have worked at the Club as dancers at any time 
after November 2, 2010 and going forward until the entry of judgment in 
this matter. Renewed Motion at 2. 

Plaintiffs' Renewed Motion for Class Certification contends that Plaintiffs are 

representative members of this proposed Subclass as well as Plaintiffs' first proposed 

Subclass, which is based on Plaintiffs' recovery at law for alleged violations of Nevada's 

Minimum Wage Amendment (the "MWA"). See Id. at 1-2. Plaintiffs assert that Plaintiffs, 

Michaela Moore and Stacie Allen' are only members of their newly proposed second 

Subclass. See Id. at 2. 

Plaintiffs cannot be part of Plaintiffs' newly proposed Subclass nor can they be 

deemed to adequately represent this newly proposed Subclass because none of these Plaintiffs 

can recover on a claim for Unjust Enrichment. See infra. Under Nevada law, Plaintiffs may 

not recover in equity where Plaintiffs have a full and adequate remedy at law. See State ex rei. 

Nenzel v. Second Judicial Dist. Court in &for Washoe County, 49 Nev. 145,159,241 P. 317, 

322 (1925) (superseded by statute on other grounds). See also, Small v. Univ. Med. Ctr. OfS. 

Nev., 2016 U.S. Dist. LEXIS 102508 at *8 (D. Nev. 2016) (Dismissing an unjust enrichment 

claim in a minimum wage case because federal law provided an adequate legal remedy). 

Plaintiffs' "Count Two" of Plaintiffs' Third Amended Complaint attempts to assert a 

claim in equity against Russell Road for Unjust Enrichment, but as an alleged violation of the 

7 Plaintiffs, Michaela Moore and Stacie Allen are the subject of Russell Road's Motion for Dismissal for the 
Court's lack of subject matter jurisdiction. 
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MW A. See Third Amended Complaint at 3-4 and at 68• Plaintiffs' second claim for relief 

specifically alleges that the wages allegedly earned by Plaintiffs but not paid by Russell Road 

as well any fees, fines, and charges paid by Plaintiffs to Russell Road constituted a benefit 

conferred on Russell Road by Plaintiffs. See rd. Plaintiffs, therefore, conclude in their second 

claim for relief that Russell Road has been unjustly enriched by accepting and retaining these 

"benefits" conferred by Plaintiffs. See rd. 

At the same time, Plaintiffs' first claim for relief already asserts a claim under the 

MW A for the recovery of the "benefits" alleged in Plaintiffs Second Claim for Relief. See 

Third Amended Complaint at 5. As already provided by the Nevada Supreme Court, the 

MW A and NRS Chapter 608 provide Plaintiffs with an adequate and full remedy at law to sue 

and recover the "benefits" allegedly owed Plaintiffs. See Nev. Const., Alticle XV, Sec. 16(B); 

and NRS 608.260. See also, Perry v. Terrible Herbst, Inc., 132 Nev. Adv. Rep. 75 at *7, 383 

P.3d 257, 260 (2016) (determining that claim for failure to pay Nevada's Minimum Wage 

under the MWA was in reality a claim for back pay under NRS 608.260 and the method for 

calculating damages is derived directly from the MWA); and Perry, 132 Nev. at * 12 

(determining that claim for failure to pay Nevada's Minimum Wage under the MWA is 

subject to a two (2) year statute of limitation as set forth in NRS 608.260). 

Additionally, Plaintiffs repeated attempts to "qualify" their second claim for relief as 

an equitable claim for Unjust Enrichment that only seeks restitution of fees and fines that 

Russell Road allegedly extracted from Plaintiffs does not permit Plaintiffs to be part of and 

adequately representing both newly proposed Subclasses. See infra. From the onset of this 

case, Russell Road has objected to and sought the dismissal of Plaintiffs' second claim for 

relief for Unjust Enrichment since Plaintiffs' cannot recover in equity where Plaintiffs could 

8 Plaintiffs' second claim for relief specifically incorporates Plaintiffs' general allegations. See Id. at 6. 
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recover as a matter of law. See e.g., Russell Road's Motion to Dismiss at 20-21. Since that 

time, however, Plaintiffs repeatedly have attempted to redefine and newly characterize their 

second claim for relief as an "independent" claim for relief asserted separately from their first 

claim for relief. See Plaintiffs' Motion to Compel Discovery Responses at 6. See a/so, Reply 

in Support of Motion for Certification at 10-11. What Plaintiffs have not attempted is to 

amend their Third Amended Complaint to allege an independent claim for relief. NRCP 15(b) 

clearly provides that only issues not raised by the pleadings that are not objected to can be 

treated as part of any pleadings. 

Here, Russell Road never has consented, either expressly or by implication, to 

Plaintiffs' contentions that their second claim for relief is an independent claim separate from 

Plaintiffs' first claim for relief. Accordingly, Plaintiffs were required by NRCP IS to amend 

by motion their Third Amended Complaint to modify their second claim for relief. Plaintiffs 

have not moved this Court to amend their Third Amended Complaint and the allotted time for 

doing so has long expired. See Stipulation to Extend Discovery. 

As a result, Plaintiffs cannot recover under their asserted second claim for relief for 

Unjust Enrichment as the "benefits" alleged therein are recoverable as a matter of law under 

their first claim for relief. See supra. Consequently, Plaintiffs cannot be part of Plaintiffs' 

newly proposed second Subclass and more impoliantly, cannot be deemed to adequately 

represent the actual members of this newly proposed Subclass since each has the ability to 

recover at law for an alleged violation of the MW A under their first claim for relief. See 

Plaintiffs' Renewed Motion for Class Celiification at 1. Therefore, Plaintiffs' Renewed 

Motion for Class Celiification must be denied. 
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G. Russell Road Incorporates Its Previously Filed Opposition to Plaintiffs' Motion for 
Class Certification. 

Plaintiffs' Renewed Motion for Class Certification does not provide any new evidence 

or arguments to support Plaintiffs' newly proposed Subclasses or their Renewed Motion for 

Class Certification. See Renewed Motion for Class Certification at 1-2. Plaintiffs also do not 

provide any argument or evidence demonstrating that each of Plaintiffs' newly proposed 

Subclasses meet the requirements for a class action. See rd. 

Plaintiffs' sole support for their Renewed Motion for Class Certification is to attach 

their previously denied and disposed of Motion for Class Certification. See rd. at 2 and 

Exhibit "B." Only as a precaution, Russell Road hereby incorporates by reference its 

Opposition to Plaintiffs' Motion for Class Certification, its Supplemental Brief and the 

arguments provided therein as further support in opposition to Plaintiffs' Renewed Motion for 

Class Celtification. 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 
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V. CONCLUSION 

Based on the arguments provided above, Russell Road respectfully requests that this 

Court deny Plaintiffs' Renewed Motion for Class Certification. 

DATED this 26th day of June, 2017. 

MORAN BRANDON BENDAVID MORAN 

lsi Jeffery A. Bendavid. 
JEFFERY A. BENDA VID, ESQ. 
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(702) 384-8424 
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1 LAS VEGAS, NEVADA, THURSDAY, MARCH 16, 2017, 9:59 A.M. 

2 (Court was called to order) 

3 THE COURT: So we are calling Park versus Crazy Horse 

4 Gentleman's Club Playground, pages 1 through 4, 709372. 

5 Counsel, can I get your appearances. 

6 MS. CALVERT: Lauren Calvert, Bar No. 10534 for 

7 plaintiffs. 

8 MR. RUSING: And Mick Rusing pro hac vice. 

9 MR. BENDAVID: Good morning, Your Honor. Jeff 

10 Bendavid appearing on behalf of defendants. 

11 THE COURT: Okay. And I do have all counsel 

12 representatives for all parties; right? We're not waiting for 

13 anyone? 

14 

15 

MR. BENDAVID: Yes. 

THE COURT: Okay. I want to just make sure. Okay. 

16 So let's get to what we have. We have a motion to certify the 

17 class, and I have an opposition thereto. And then I have 

18 supplements and reply supplements and all sorts of goodies. 

19 

20 

So, counsel, you're up first. It's your motion. 

MR. RUSING: Yes, may it please the Court, Your Honor. 

21 My name is Mick Rusing. I'm from Tucson appearing here pro hac 

22 vice. We appeared in front of this Court a couple months ago, I 

23 guess, and -- on our motion to certify and the Court requested 

24 some additional briefing on Senate Bill 224 and its potential 

25 implication in the certification issue. 
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1 

2 

3 

THE COURT: Right. 

MR. RUSING: And that has been done. 

THE COURT: Appreciate it. 

4 MR. RUSING: These types of employee misclassification 

5 cases have been routinely certified, including dancer cases here 

6 and throughout the country. Reported cases suggest that those 

7 courts could not find any that were denied anywhere. 

8 In fact, one court has called these the most perfect 

9 question for class treatment because the reason is that the 

10 status is determined by the objective facts that definitionally 

11 will apply to all the workers across the board to everybody in 

12 that class. And that's what's been admitted here. The 

13 defendants have admitted that during the relevant time period 

14 the club treated all dancers equally and applied the same 

15 policies equally to all of the dancers. So either they're all 

16 employees or their not, and that's the issue and that makes it 

17 perfect for class certification. 

18 The Court seemed to make it clear at the last hearing 

19 that certification was almost a certainty, certainly be 

20 appropriate based on existing precedence, but requested a 

21 briefing on the 220 -- Senate Bill 224 to see if that somehow 

22 impacted your analysis. Now, as we pointed out, we don't 

23 believe Senate Bill 224 applies because we're seeking relief 

24 under the constitution and not the wage an hour act, and also to 

25 the extent they would try and make it apply, it would be barred 
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1 by constitutional supremacy. 

2 But even if we were to apply it, certification would 

3 still be appropriate because all 224 does is have some list of 

4 factors to consider in determining whether or not the answers 

5 are employees or something else. The defense arguments really, 

6 which I really don't get, is that the plaintiffs must prove 

7 liability before they can get class certification. In other 

8 words, we have to prove that the dancers are employees before 

9 the case can be properly certified when, in fact, that is the 

10 issue to be determined upon certification. 

11 And at this juncture the allegations control in any 

12 event, and in no instance does someone moving for class 

13 certification have to negate affirmative defenses to obtain 

14 certification. We believe we're entitled to win the case as a 

15 matter of law and we'll probably be filing our own summary 

16 judgments. But if the defense felt that they were entitled as a 

17 matter of law to win, they've had a year and a half to file 

18 their motion for summary judgment and they don't. 

19 So what the Court should do is grant class 

20 certification. And then if they feel they have a slam dunk on 

21 liability, file their certification. Indeed, that's what they 

22 should want to do because then it would be binding on the entire 

23 class and not just the class reps. 

24 But the absurdity of what they're arguing, I think, is 

25 illustrated by the last line of their supplemental briefing 
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1 where it says based on the arguments provided above, defendant 

2 respectfully requests that this Court deny plaintiff's motion 

3 for certification and subject plaintiffs to the prior 

4 application of NR3 608.0155 to determine if plaintiffs are 

5 conclusively presumed to be independent contractors. 

6 30 the Court is just supposed to sua sponte undertake 

7 its own motion for summary judgment or something like that, some 

8 sort of springing thing? That's not how it works. If they 

9 think that we're independent contractors, they'd move for 

10 summary judgment. They haven't. The Court should certify the 

11 class because common law facts and laws predominate. 

12 There's a bunch of factors under 224, but those are 

13 not individually applied class-wide, and they're the same type 

14 of factors just like under the FL3A economic realities test. 

15 And even defendants didn't argue that here are some people that 

16 won't be employees and here's some that will be. They take the 

17 position all dancers are not employees. We take the position 

18 that they are employees based on the same facts, the terms and 

19 conditions of employment. And those are uniform, undisputed, 

20 and will probably be the subject of cross-motions. 

21 The bottom line is, though, they either are or they 

22 are not employees and that needs to be decided, but it needs to 

23 be decided after certification. They didn't address unjust 

24 enrichment at all, and so that should be certified, too. Thank 

25 you, Your Honor. 
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1 THE COURT: Appreciate it. 'Okay. So looks like you 

2 reserved two and a half minutes for your response. Is that what 

3 you've reserved? 

4 

5 

6 

7 

8 

9 

10 

11 

MR. RUSING: I believe so, yes. 

THE COURT: Okay. Just a moment. Okay. Counsel. 

MR. BENDAVID: Good morning, Your Honor. Let me 

address a couple of the comments. First of all, I think 

plaintiff's argument, if I was to sum it up, is to say, look, 

do this all the time, this is what happens, we file these 

complaints and then we ask courts to certify them. And then 

ask you just to look at the complaint itself, don't look at 

12 anything else. Don't look at the case, don't look at any law 

13 that may have come up. These cases are always certified, so 

we 

we 

14 just certify them and then we'll move on. Because, hey, we want 

15 them all to be employees. 

16 So since we want them all to be employees, then that's 

17 all we need to do is file a motion and say, hey, Judge, we want 

18 them to all be employees so can you please certify this and we 

19 can move on. That's really the summary of their argument. 

20 That's all they're saying. Because if you take a look at their 

21 original motion for class certification and their supplemental 

22 motion --

23 THE COURT: Uh-huh. 

24 MR. BENDAVID: -- what is the one common theme that is 

25 all throughout the brief? It's that they didn't provide any 
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1 factual determinations whatsoever for you to review. None. 

2 They didn't even ask you to review any. 

3 So there's deposition testimony of all the named 

4 plaintiffs. They provided none of that deposition testimony of 

5 their own clients. They didn't provide a single affidavit from 

6 one. Not from -- there's 11 of them, Your Honor. Not one 

7 affidavit from one single dancer, one single plaintiff that says 

8 I can adequately represent this class and that these factors 

9 apply to me or these factors don't apply to me or here's how it 

10 applies. Why didn't they provide that? 

11 Now, Your Honor, in our original in our original 

12 opposition we argued the case of Schutt (phonetic). And in 

13 Schutt says the Court must do an extensive analysis of the facts 

14 to determine certification. How can they ask you to do an 

15 extensive analysis of the facts of those cases without providing 

16 you a single fact for you to look at? The only fact they're 

17 stating is what you just heard today from counsel, and what 

18 counsel put on its brief. That's it. 

19 They're asking you because they do this all the time 

20 that you can ignore this case and just based on the fact that, 

21 oh, we're all asking them to be employees, so that's how class 

22 certification works. Books and volumes of statutes and cases 

23 over the years ignore all those. Because we want them all to be 

24 employees, therefore, you should certify. That's they're only 

25 argument. 
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1 And, Your Honor, when we argued last time and we 

2 talked about 608.0155 and its implications of that. They've now 

3 jumped to say it's preempted by the Nevada constitution. Well, 

4 first of all, it's not, Your Honor. All right. They cite 

5 they cite Thomas, and we'll talk about Perry in a second. 

6 In the Thomas decision, Your Honor, the court made a 

7 specific, very specific finding in Thomas that said they were 

8 looking at whether the exemptions listed in NRS 608.250(2) (e) 

9 were wiped out by the Nevada Constitution. That's what Thomas 

10 reviewed and held that they were supplanted -- that they were 

11 repealed and supplanted by the Nevada Constitution. That's a 

12 specific finding on those exemptions. And the basis for that 

13 exemption -- I'm sorry, the basis for that decision was is that 

14 the Nevada constitutional amendment provided its own exemptions 

15 to minimum wage and that they conflicted and then were repealed 

16 were repealed and supplanted. 

17 In the following case, which is Perry versus Terrible 

18 Herbst, the court makes an analysis and says, first of all, 608 

19 was not wiped out by the Nevada Constitution and, in fact, 

20 adopts 608.250 in statute of limitation of two years and applies 

21 it to the Nevada minimum wage constitutional amendment. So we 

22 have the Nevada Supreme Court saying it's not wiped out, the 

23 Nevada Supreme Court saying it specifically has to conflict, 

24 which NRS 608.0155 doesn't conflict in a bit because it has 

25 nothing to do with wages for employees. It is a test for an 
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1 independent contract. That's what they seem to ignore. 

2 They have filed their motion for classification and 

3 ignored the standing Nevada law on independent contractors. 

4 Their actual complaint says they are treated as independent 

5 contractors, but they should be employees and we're moving to 

6 convert that and have this Court make them employees instead of 

7 independent contractors. That's the summary of what this case 

8 is. 

9 How could you then ignore the Nevada statute that 

10 specifically provides a presumption that NRS 608.0155 says they 

11 are independent contractors and here is the test for it and 

12 lists out three sections and factors that says -- or, I'm sorry, 

13 criteria is what they call them, that says you must -- if you 

14 have three of these then you're an independent contractor. But 

15 it's not necessarily you need all three or you don't need all 

16 five. And it's very specific. In fact, one argument says it 

17 doesn't even apply to this. 

18 Well, take a look at Section 7 of SB224, Your Honor. 

19 Legislature specifically said the amendment provision of this 

20 act applied to an action to recover unpaid wages pursuant to 

21 Section 16 of Article 15 of the Nevada Constitution. They 

22 literally cite it in Section 7 of SB224 that it applies to the 

23 Nevada Constitution and/or NRS 608.250 inclusive. The 

24 legislature specifically put it right in the -- in -- in SB224 

25 that it applies to the constitutional amendment and NRS 608. So 
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1 how can they possibly argue it doesn't apply? 

2 So what -- our argument, Your Honor, is this. If you 

3 take a look at -- now, we cited -- we provided you a very brief 

4 testimony of two of the named plaintiffs. Just two; right? In 

5 Karina's deposition testimony, she testified to filing her tax 

6 returns. Her answer -- and the question she was asked, did you 

7 take business write-offs? She answered yes. What type of 

8 business write-off? Clothing, accessories, hair color, cuts, 

9 hair pieces, makeup, shoes, little pouches to keep my money in, 

10 food, alcohol. What about house fees? Yes, house fees. 

11 Anything else, the vehicle? Yes, I own a car, correct. So I 

12 have clothing, accessories, hair styling or pieces, makeup, 

13 shoes, nails. Okay. What about food, beverages, house fees, 

14 and vehicle mileage? Correct. 

15 So she testifies that she took all those as business 

16 expenses, which is what an independent contractor would do. 

17 They're running their own business. They took out -- this is 

18 now, keep in mind, this is one of the plaintiffs that they want 

19 to represent a class of potential employees. Okay. How could 

20 she adequately represent employees when she herself does not 

21 qualify as an employee. 

22 But if you take that aside for just one second, Your 

23 Honor, and take a look at Jaqueline Franklin's testimony. 

24 Franklin testified that she didn't even file a tax return. She 

25 says what about -- the question was, so you lived in Nevada but 
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1 no income or tax filing? She says correct. Okay. So what 

2 about expense receipts? No, I don't keep those. No, because I 

3 never filed taxes. I didn't see a purpose for saving receipts. 

4 Now, look at the difference between two of the eleven 

5 named plaintiffs. Just two. They're saying there's hundreds of 

6 dancers that could apply to this class certification process, 

7 but two of their own named plaintiffs can't adequately represent 

8 each other. How could they possibly adequately represent a 

9 class? Your Honor, the law requires that there are -- the 

10 factors require that there are common issues of law and fact 

11 from -- starting with the named representatives to the class. 

12 THE COURT: Okay. Time. That was the end of your 

13 argument? That's what I thought. Okay. 

14 MR. BENDAVID: It is. Yes. Thank you, Your Honor. 

15 THE COURT: You can see I've got a courtroom. And you 

16 came first because you each said you'd keep to it. 

17 MR. BENDAVID: You've got it, Your Honor. 

18 

19 

THE COURT: Okay. 

MR. RUSING: So after all of that, the only 

20 distinction he could find was how one dancer treats taxes versus 

21 another. What he didn't argue and what there's no law on is 

22 whether a person pays taxes, how they pay them, whether they pay 

23 them. Interesting, but not a factor under any of the tests for 

24 employee-independent contractor, so totally irrelevant. 

25 What you just heard was Crazy Horse's opening argument 
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1 on their yet to be filed motion for summary judgment. It went 

2 to liability, not to class certification, and they've cited no 

3 cases suggesting why cert should be denied under these 

4 circumstances. And they never really argued the class reps 

5 being inadequate. And what they critically have not done is 

6 cited any cases or any reason why this should be the first court 

7 to deny class certification in these type of cases. Thank you, 

8 Your Honor. 

9 THE COURT: Okay. Thank you so very much. Okay. 

10 Quick question. And I appreciate the answer may be no. Did 

11 either of you have a chance to read the case that came out this 

12 morning, Western Cab Company versus Eighth Judicial District, 

13 133 Adv. Op. 10? It was a petition on the minimum wage statute? 

14 MR. BENDAVID: It came out this morning? 

15 THE COURT: Yeah, it came out this morning. 

16 MR. BENDAVID: No, I did not. 

17 MR. RUSING: I was in a sportsbook. 

18 MR. BENDAVID: I wish I had. No, Your Honor. 

19 MS. CALVERT: Would you give us the citation again, 

20 Your Honor? 

21 THE COURT: Sure. 133 Nev. Adv. op. 10 with today's 

22 date. The reason why is the Court first has to take into 

23 account, and the only reason I'm citing this case is although it 

24 was not specifically argued by either of you, and I can 

25 appreciate why, is because the issue there was an issue -- and 
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1 I'll cite straight from the discussion. 

2 The issue we are asked -- and this is the Nevada 

3 Supreme Court -- the issue we are asked to address are as 

4 follows, one, whether the NLRA preempts the MWA minimum wage 

5 amendment, whether ERISA preempts the MWA, whether the MWA is 

6 void for vagueness, and, four, whether assuming the MWA is 

7 valid, fuel costs should be factored. The last one doesn't 

8 matter for your purposes, the fuel costs aspects because it was 

9 a cab case. 

10 So the reason why the Court has to look at that first 

11 is the Court has to look to make sure that the -- one of the 

12 provisions in which it is being asserted in this case, whether 

13 or not it's viewed as constitutional or unconstitutional, so 

14 since the Nevada Supreme Court has said that -- well, I should 

15 read the next sentence. After concluding that our intermediate 

16 review is warranted, we exercise our discretion to address the 

17 validity of each of these statutes to be declined other than the 

18 fuel one. 

19 And so basically it concludes that all three standards 

20 haven't met the -- and none of the -- none -- it's not 

21 preempted. Minimum wage amendment, alive and well, is not 

22 preempted on any of the bases raised in the petition. So the 

23 Court a) has to find out what the statute -- excuse me, I said 

24 statute, I mean to say constitutional amendment is 

25 constitutional, right. 
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1 So that's just not for purposes of either of your 

2 argument, but if there had been a difference in the Court's 

3 ruling then, of course, the Court would have had to, 

4 unfortunately, ask you to do additional briefing on the impact 

5 of this -- of that ruling in this case. But the Court did not 

6 find -- the Court finds that it's consistent with the status of 

7 the law as the pleadings are before the Court, and so the Court 

8 can now move forward to the merits of the case. 

9 The Court is appreciative of all of the arguments 

10 raised by each of the parties. The Court is appreciative of the 

11 supplemental briefing provided by this -- these parties. And I 

12 will tell you, part of the briefing really, in looking at the 

13 deposition testimony of some of the actual specific lead, 

14 currently named lead plaintiffs and potential class, the Court 

15 is going to have to deny without prejudice the motion for class 

16 certification because based on the -- I have to look at SB224. 

17 The Court does find that SB224 does apply to this case. 

18 Alternatively, even if SB224 does not apply to this 

19 case, the Court's analysis, what I'm about to say, would be the 

20 same. But I think SB224 gives me further support, so these are 

21 two alternatives. If we're looking at SB224 in the totality of 

22 the pleadings, then the Court would find that based on the own 

23 potential class representatives' own statements, they in and 

24 of themselves would not meet the standard for class 

25 representatives at this juncture, so the Court would deny it 
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1 without prejudice. 

2 And then even in the absence of look at 5B224, the 

3 Court's analysis would be the same. While the Court is 

4 cognizant of the low threshold with regards to class 

5 certification, there has to be something that the 

6 representatives are already in the category in which they're 

7 seeking to represent individuals. And here, at least what I 

8 have from excerpts, and I don't have any response that says that 

9 these excerpts are incorrect or should be interpreted 

10 differently. 

11 Now, I'm appreciative that part of the oral argument 

12 was the fact that the Court shouldn't consider how someone 

13 treats their taxes for purposes of the analysis. The Court is 

14 not looking at how they treat their taxes. The Court is looking 

15 at whether or not these individuals are considering for their 

16 own purposes that they would be similarly situated to the very 

17 class that they're seeking to represent, and that information 

18 provided in their undisputed deposition testimony shows that 

19 they would not. 

20 So, therefore, the Court will deny without prejudice 

21 at this juncture the motion for class certification, and I'm 

22 going to ask counsel for defense to please prepare the order, 

23 circulate it to all counsels, and provide it back to the Court. 

24 MR. BENDAVID: I will, Your Honor. Thank you. 

25 THE COURT: Okay. EDCR 7.21, to let you know, 10 
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15 

16 
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19 

20 

21 

22 

23 

24 

25 

days. Thank you so very much. 

MR. BENDAVID: Thank you, Your Honor. 

MS. CALVERT: Thank you, Your Honor. 

MR. RUSING: Thank you. 

(Proceedings concluded at 10:18 a.m.) 

* * * * * 
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CERTIFICATION 

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE 
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-ENTITLED 
MATTER. 

AFFIRMATION 

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL 
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY. 

Julie Potter 
Kingman, AZ 86402 

(702) 635-0301 

(~Vtltf?)TTER 
TR.-Affit.g~BER 
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REPLY IN SUPPORT OF PLAINTIFFS’ RENEWED MOTION FOR CLASS 
CERTIFICATION 

 
Plaintiffs, individually and on behalf of all persons similarly situated, hereby move the 

Honorable Court for an Order Certifying this Action as a Class Action under NRCP 23(b)(3), 

designating Plaintiffs as the Class Representatives, and Appointing Plaintiffs’ Attorneys of Record 

as Class Counsel.  

This Reply is based upon the following Memorandum of Points and Authorities and any 

oral argument this Court may wish to entertain at the hearing of this Motion. 

 DATED this   3rd     day of July, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Plaintiffs previously moved this Honorable Court under NRCP 23(a) and 23(b)(3) for class 

certification. The Court in its April 6, 2017 order denying Plaintiffs’ class certification motion 

without prejudice recognized “the low threshold with regards to class certification” but nevertheless 

determined that “the potential class representatives’ own statements made as part of their individual 

depositions, in themselves, do not meet the standard for class representation at this juncture.” Order 

at 3:19-20. See also id. at 3:25-4:2 (concluding certain deposition testimony indicates Plaintiffs not 

“similarly situated to the very class they are seeking to represent.”). The Court relied upon excerpts 

of deposition testimony provided by Defendant in its reasoning. See Transcript, attached to 

Defendant’s Opposition as Exhibit A, at 15. Those excerpts and the oral argument thereon notably, 

and almost exclusively, concerned income reported or taxes paid or business expense write-offs 

taken. See id. at 10:2-11:11 and 11:19-24.  

Plaintiffs filed their pending Motion for Class Certification, curing the inadequacies the 

Court identified in the prior motion. Defendants (the Club) raise six arguments in opposition to 

Plaintiffs’ renewed motion for class certification. See Oppo. at Sec. IV.A-F. This reply addresses 

each argument in turn. 

1. Basis for Denial of Plaintiffs’ Initial Class Certification Motion 

The Court denied Plaintiffs’ first class certification motion without prejudice because “the 

potential class representatives’ own statements made as part of their individual depositions, in 

themselves, do not meet the standard for class representation at this juncture.” Order at 3:19-20. The 

Club suggest the Court in this Order meant to deny the certification motion because “Plaintiffs’ 

deposition testimony, which included statements about Plaintiffs’ taxes, prevented them from being 

part of a proposed class of alleged employees. . . because [the testimony] would result in Plaintiffs 
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being conclusively presumed independent contractors . . . [and] not part of the class of employees 

proposed by Plaintiffs.” Oppo. at 10:3-12.  

Plaintiffs, on the other hand, suggest the Court denied the first certification motion because, 

as the Club argued in opposing that motion, plaintiffs’ deposition testimony regarding how they filed 

taxes while working at the club impacts whether or not a particular dancer would meet the 

requirements for independent contractor status set forth in NRS 608.0155(1)(a) (asking whether “the 

person possesses or has applied for an employer identification number or social security number or 

has filed an income tax return for a business or earnings from self-employment with the Internal 

Revenue Service in the previous year”). See Renewed Cert. Mot. at 4:13-25. Limiting the class 

definition to holders of social security numbers resolves any Rule 23 issues that might arise in 

applying NRS 608.0155(a). Because all Plaintiffs possess a social security number, it does not matter 

if they applied for an EIN or social security number or if they filed an income tax return related to 

business or self-employment income. Plaintiffs thus are clearly included in the revised class 

definitions and therefore are adequate representatives of the proposed classes. 

Both interpretations are facially plausible, but the Club’s interpretation cannot be squared 

with the fact that the Court denied the motion without prejudice, i.e., with the express understanding 

that Plaintiffs could cure the defect in the motion and move again for class certification. If the Court 

believed it was appropriate to deny certification based on an analysis of the merits of the named 

plaintiffs’ claims (i.e., based on a determination Plaintiffs’ own sworn deposition testimony 

established they were independent contractors as a matter of law) then the Court presumably would 

have denied the certification motion with prejudice, which it did not do.  

The Club’s interpretation also would be clearly erroneous since no provision of NRS Chapter 

608 or the Minimum Wage Amendment suggests the subjective intent of a putative employee is 

relevant in determining employee status. Nev. Const. Art. 15, § 16; see also Brennan v. Partida, 492 
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F.2d 707, 709 (5th Cir. 1974) (subjective intent of parties irrelevant for determining employee 

classification under minimum wage statutes). Also, denying class certification on the ground that 

the putative class representatives were not employees would be an improper merits determination. 

See Stockwell v. City & Cty. of San Francisco, 749 F.3d 1107, 1113–14 (9th Cir. 2014) (holding trial 

court abused discretion in denying class certification “because of its legal error of evaluating merits 

questions, rather than focusing on whether the questions presented, whether meritorious or not, were 

common to the members of the putative class.”) (construing analogous federal rule). 

The subjective intent of an individual Plaintiff is not determinative of either the central issue 

of law (employee status) or establishing the existence of fact, and variations in fact patterns or 

inconsistencies are common and not fatal. Harris v. Vector Marketing Corp., 753 F.Supp.2d 996, 

1015 (N.D. Cal. 2010), quoting Lapin v. Goldman Sachs & Co., 254 F.R.D. 168, 177 (S.D.N.Y. 

2008).; Dial Corp., 314 F.R.D. at 114 (citations omitted). Indeed, even if a plaintiff believed that 

Defendant had the right to force her to contractually waive employee status and agree to be an 

independent contractor, and even if she thought such a contract would be binding, that does not make 

it so. Plaintiffs cannot waive their minimum wage rights under the Nevada Constitution.1 Their 

subjective beliefs on this point are irrelevant. “Defendants' assertion that various class 

representatives demonstrated an insufficient understanding of the case — regardless of its truth — 

does not preclude a finding of adequacy.” Baffa v. Donaldson, Lufkin & Jenrette Sec. Corp., 222 

F.3d 52, 61 (2d Cir. 2000) (disapproving of "attacks on the adequacy of a class representative based 

on the representative's ignorance").  

                                                 
1 To the extent that that any class member would rather remain the victim of an unlawful practice, she does not have a 
recognizable “conflict” with the class representative. See, e.g., In Re Potash Litig., 159 F.R.D. 682, 692–93 (D. Minn. 
1995) (“Assuming, as we must, that the allegations in the Plaintiffs’ Complaint are true, the fact that an illegally 
controlled potash market tends to favor the long-term interests of several large members of the putative class is not 
sufficient to prevent class certification. This is not an interest the law is willing to protect.”) (emphases added). 
Additionally, in the context of class actions under Rule 23(b)(3), the rule’s “opt out” mechanism provides a convincing 
argument against such attacks on adequacy. See, e.g., White v. Imperial Adjustment Corp., 2002 WL 1809084, at *13 
(E.D. La. Aug. 6, 2002) (“[S]ince this is a 23(b)(3) class, dissatisfied class members have a right to opt out of the class”). 
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Deposition testimony alluding to Plaintiffs’ believing a lie (that they signed a binding 

agreement to waive minimum wage) does not alter facts or law, and could not have been the basis 

of the order denying class certification. There is no requirement that Plaintiffs know every detail of 

the case and technical argument of counsel. See Iglesias-Mendoza v. La Belle Farm, Inc., 239 F.R.D. 

363, 372 (S.D.N.Y. 2007) (“For the legal underpinnings of their claims, plaintiffs are entitled to rely 

on the expertise of their counsel.”); Surowitz v. Hilton Hotels Corp., 383 U.S. 363, 373 (1966) (Rule 

23 was “designed in large part to get away from . . . prevent[ing] unsophisticated litigants from ever 

having their day in court”). That Defendant hints this Court previously required otherwise is 

ludicrous. 

2. The Court’s Prerogative to Certify a Class and/or Subclasses is Governed by NRCP 23, 
Not by the Content of the Complaint   

The Club next suggests, oddly, that the Court is bound in making its class certification 

decision to the class proposed in the complaint. See Oppo. at IV.B. Of course, the plain mandate of 

Rule 23 imposes no such meaningless obstacle to its utilization. Cf. NRCP 1 (procedural rules “shall 

be construed and administered to secure the just, speedy, and inexpensive determination of every 

action.”). To the contrary, NRCP 23 clearly states it applies to all actions, like this one, that are 

“brought as a class action.” NRCP 23(c)(1). Rule 23 also clearly grants the trial court broad 

discretion to determine how, exactly, the class action shall proceed, including by created subclasses 

where necessary. See NRCP 23(c)(4)(B) (granting court authority divide class into subclasses). See 

also  

Allen v. Holiday Universal, 249 F.R.D. 166, 171 (E.D. Pa. 2008) (“Modifying a class 

definition is contemplated by the Federal Rules of Civil Procedure, see Fed.R.Civ.P. 23(c)(1), and a 

court “is not bound by the class definition proposed in the complaint.” (quoting Robidoux v. Celani, 

987 F.2d 931, 937 (2d Cir.1993); Newberg on Class Actions § 7:27 (noting Rule 23 “simply requires 
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that the court, in its certification decision, clearly state the precise contours of the class.”) (collecting 

cases). 

3. The Rule 23 Certification Requirements Are Satisfied 

Plaintiffs in their first certification briefing reviewed at great length why all Rule 23(a) 

prerequisites were met and why certification was appropriate under Rule 23(b)(3) for both claims. 

See generally Mot. at Ex. B-D. The Court in its Order identified one and only one problem with the 

motion: “the potential class representatives’ own statements made as part of their individual 

depositions, in themselves, do not meet the standard for class representation at this juncture.” Order 

at 3:18-20. This specific issue was addressed in the renewed certification motion. The Order 

identified no problem with any of the Rule 23 prerequisites or Rule 23(b)(3) requirements. Clearly 

the Court’s order should be interpreted according to the fundamental rule of statutory construction 

that “[t]he mention of one thing implies the exclusion of another.” In re Estate of Prestie, 122 Nev. 

807, 814, 138 P.3d 520, 524 (2006); see also Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.2d 237, 

246 (1967) (“The maxim ‘Expressio Unius Est Exclusio Alterius,’ the expression of one thing is the 

exclusion of another, has been repeatedly confirmed in this State.”). If the Court had any issue with 

the certification motion beyond the one issue specifically identified in its Order, presumably it would 

have said so. Accordingly, Plaintiffs appropriately incorporated the previous briefing into the extant 

motion and attached copies for the Court’s reference. See Renewed Mot. at 5:13-17.  

4. The Motion for Class Certification is Timely 

The Club correctly notes NRCP 23(c)(1) provides that a determination on class action status 

is to be made “as soon as possible after the commencement of an action brought as a class action.” 

Oppo. at 16:2-6. But the Club’s suggestion that this provision creates a hard time limit for making 

this determination borders on frivolous. The Club cites no authority in support of this interpretation 

and suggests no possible rationale as to why this general provision should be so interpreted. In fact, 
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courts routinely certify classes at all stages of litigation up to a final trial on the merits. See Newberg 

on Class Actions § 7:11 (collecting cases).2  

5. No final merits determination has been reached because there are pending motions for 
summary judgment and no final judgment has been entered 

As noted in Section D, above, courts do not like to certify classes after entry of a final 

judgment on the merits to prevent so-called “one-way intervention.” But no final judgment has been 

entered in this case and, in fact, there are cross-motions for summary judgment on the merits 

currently pending. Plaintiffs’ filed the pending renewed class certification motion on June 7, 2017. 

The parties subsequently filed pending cross-motions for summary judgment several weeks later on 

June 19, 2017, consistent with the reasonable assumption that the Court will hear and decide the 

class certification motion before it hears and decides the summary judgment motions. This timetable 

accords perfectly with the text and policy goals of Rule 23. See Wallace B. Roderick Revocable 

Living Trust v. XTO Energy, Inc., No. 08-1330-JTM-KMH, 2015 WL 790081, at *2 (D. Kan. Feb. 

25, 2015) (deciding, as a matter of efficiency and discretion, to “stay a ruling on plaintiff’s motion 

for partial summary judgment until determining pending [contemporaneously-filed] motion for class 

certification.”). 

6. Merits-based Arguments Against Certification Is Improper 

Plaintiffs’ complaint alleges two counts: a claim for back wages under the Minimum Wage 

Amendment and a claim for unjust enrichment. As the Court noted in denying the Club’s motion to 

dismiss the unjust enrichment claim, the complaint “states a claim for unjust enrichment by, inter 

                                                 
2 Newburg goes on to note that, while nothing in Rule 23 prohibits post-trial certification, “[c]ourts 
do not like to certify a class after a trial on the merits because it appears to enable so-called ‘one-
way intervention’ whereby class members are placed in a ‘win-win’ situation: if the ruling goes 
against the named plaintiff, then others can ‘opt out’ of the class and not be bound by that adverse 
decision, and if the ruling is favorable, then others can ‘opt-in’ to the class knowing that the 
defendant’s liability has already been established.” Newberg on Class Actions § 7:11 (collecting 
cases). 
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alia, alleging Defendant improperly imposed various fees and fines on Plaintiffs as a condition of 

employment, and required Plaintiffs to give money to managers and other employees,” June 25, 

2015 Order, at 26:17-21. The Club in its opposition brief does not argue this claim fails to meet any 

requirement imposed by Rule 23, and for good reason: “Where state common law includes an unjust 

enrichment action like Nevada’s, courts have usually granted class certification.” Sobel v. Hertz 

Corp., 291 F.R.D. 525, 543 (D. Nev. 2013). Rather than focus on the Rule 23 analysis, the Club 

instead improperly argues that certification should be denied because, in its view, the claim will not 

succeed on the merits. See Oppo. at 19:15-18 (arguing “none of these Plaintiffs can recover on a 

claim for unjust enrichment.”). This merits argument is appropriately raised in the Club’s pending 

summary judgment motion. See Def. MSJ at pp.26-28. The issue is not appropriately raised in 

opposition to a class certification motion. See Sargeant v. Henderson Taxi, 394 P.3d 1215, 1219 

(Nev. 2017) (noting NRCP 23 “grants courts no license to engage in free-ranging merits inquiries at 

the certification stage” and that “merits questions may be considered to the extent—but only to the 

extent—that they are relevant to determine whether the Rule 23 prerequisites for class certification 

are satisfied.”). 

7. Plaintiffs Did Not Need to Seek Leave Before Filing the Instant Motion 

Defendant’s Hail Mary attempt premised on EDCR 2.24(a) is unavailing. The initial motion 

for class certification was denied without prejudice. Plaintiffs brought their current motion for class 

certification addressing and curing the potential deficiency by creating a sub-class and conceding 

they meet NRS 608.0155(a)’s criteria in that they all possess social security numbers. This has 

been evidenced by unsworn declarations attached to Plaintiffs’ current motion, as addressed in 

Plaintiffs’ opposition to Defendant’s motion to strike. See Unsworn Declarations, attached hereto 

Plaintiffs’ Opposition to Defendant’s Motion to Strike, filed on the same date as this Reply. 

 

APP 1086



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 
 

Page 10 of 11 

CONCLUSION 

The only relevant part of the Club’s opposition is the section purporting to interpret the scope 

of this Court’s order denying the previous class certification motion without prejudice. No other 

section raises an argument even remotely supported by the text or policy goals of Rule 23. If, as the 

Club maintains, this Court denied class certification because the plaintiffs’ deposition testimony 

established conclusively that they have no claim against the Club, the Court should reconsider 

whether it is appropriate to make such a merits-based determination at the certification stage and, if 

this is the Court’s position, it should deny the renewed certification motion with prejudice. If, as 

Plaintiffs maintain, the Court denied the certification solely because the proposed class definition 

was problematic, the Court should certify the proposed revised subclasses and move on to address 

the merits of the class claims presented, appropriately, in the pending cross-motions for summary 

judgment. 

 DATED this    3rd      day of July, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No. 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of 

MORRIS ANDERSON, and on the   3rd    day of July, 2017, I served the foregoing REPLY IN 

SUPPORT OF PLAINTIFFS’ RENEWED MOTION FOR CLASS CERTIFICATION as follows: 

 Electronic Service – By serving a copy thereof through the Court’s electronic 
service system; and/or 

 U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below; and/or 

  Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 
number(s) shown below and in the confirmation sheet filed herewith.  Consent to 
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by 
facsimile transmission is made in writing and sent to the sender via facsimile within 
24 hours of receipt of this Certificate of Service. 

 
Gregory J. Kamer, Esq. 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., Suite 3 
Las Vegas, Nevada 89102 
 
Jeffery A. Bendavid, Esq. 
MORAN BRANDON BENDAVID MORAN 
630 S. 4th Street 
Las Vegas, Nevada 89101   
 
Attorneys for Defendants          
  
     

 /s/ Erickson Finch     
     An employee/agent of MORRIS//ANDERSON 
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OPPS 
RYAN M. ANDERSON, ESQ. 
Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
MORRIS ANDERSON 
716 S. Jones Blvd. 
Las Vegas, Nevada 89107 
Phone:  (702) 333-1111 
Email: lauren@morrisandersonlaw.com 
 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
Arizona Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Phone: (520) 792-4800 
Email: asterling@rllaz.com 
 mrusing@rllaz.com  

Attorneys for Plaintiffs 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

JACQUELINE FRANKLIN, ASHLEIGH    
PARK, LILY SHEPARD, STACIE ALLEN, 
MICHAELA DEVINE, SAMANTHA JONES, 
KARINA STRELKOVA, DANIELLE LAMAR 
individually, and on behalf of Class of similarly 
situated individuals, 
  

Plaintiffs, 
 

v. 
 
RUSSELL ROAD FOOD AND BEVERAGE, 
LLC, a Nevada limited liability company (d/b/a 
CRAZY HORSE III GENTLEMEN’S CLUB) 
SN INVESTMENT PROPERTIES, LLC, a 
Nevada limited liability company (d/b/a CRAZY 
HORSE III GENTLEMEN’S CLUB), DOE 
CLUB OWNER, I-X, DOE EMPLOYER, I-X, 
ROE CLUB OWNER, I-X, and ROE 
EMPLOYER, I-X, 

 
  Defendants.  

 
 
 

CASE NO.:    A-14-709372-C 
DEPT. NO.:   XXXI 
 
 
 
 

 
PLAINTIFFS’ OPPOSITION TO 

DEFENDANT RUSSELL ROAD FOOD 
AND BEVERAGE, LLC’S MOTION TO 

STRIKE PLAINTIFFS’ RENEWED 
MOTION FOR CLASS 

CERTIFICATION AND MOTION TO 
STRIKE PLAINTIFFS’ 

DECLARATIONS ON AN ORDER 
SHORTENING TIME 

 

Case Number: A-14-709372-C

Electronically Filed
7/3/2017 4:45 PM
Steven D. Grierson
CLERK OF THE COURT
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PLAINTIFFS’ OPPOSITION TO DEFENDANT RUSSELL ROAD FOOD AND 
BEVERAGE, LLC’S MOTION TO STRIKE PLAINTIFFS’ RENEWED MOTION FOR 

CLASS CERTIFICATION AND MOTION TO STRIKE PLAINTIFFS’ DECLARATIONS 
ON AN ORDER SHORTENING TIME 

 
Plaintiffs, individually and on behalf of all persons similarly situated, hereby file their 

Opposition to Defendant Russell Road Food and Beverage, LLC’s Motion to Strike Plaintiffs’ 

Renewed Motion for Class Certification and Motion to Strike Plaintiffs’ Declarations on Order 

Shortening Time. This Opposition is based upon the following Memorandum of Points and 

Authorities and any oral argument this Court may wish to entertain at the hearing of this Motion. 

 DATED this   3rd     day of July, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

This Court previously denied Plaintiffs’ motion for class certification without prejudice and 

in its order identified, as orders do, specific reasons why the motion was denied. Plaintiffs submitted 

a renewed class certification motion addressing the concerns raised in the Court’s order and, in the 

interests of efficiency, incorporated by reference the initial class certification motion to re-state for 

the Court all of the grounds for class certification presented therein. The Club, predictably enough, 

doesn’t think much of Plaintiffs’ renewed motion for class certification. The rules of procedure 

conveniently provide a mechanism for expressing that displeasure in the form of an opposition brief. 

And, in fact, the Club has filed an opposition brief thus appropriately teeing up the matter (with the 

soon-to-be-filed reply) for a hearing and, ultimately, the Court’s ruling.   

But, inexplicably, the Club’s counsel also has seen fit to clog this Court’s busy docket and 

waste the parties’ time and money with an overly-zealous “motion to strike” Plaintiffs’ renewed 

class certification motion as a “fugitive document.” Of course, Plaintiffs’ motion is not “fugitive” – 

it is clearly is authorized by NRCP 23(c). And, more pointedly, the Nevada Supreme Court for good 

reason “has repeatedly condemned the practice of a motion to strike a motion.” Gull v. Hoalst, 77 

Nev. 54, 57, 359 P.2d 383, 384 (1961); see also Lux v. Lux, 66 Nev. 337, 338–39, 210 P.2d 212, 212 

(1949) (striking motion to strike a motion and noting, with irritation, “[w]e have repeatedly held that 

it is bad practice to file a motion to strike a motion.”). 

Beyond the annoying impropriety of moving to strike a duly-filed motion, the Club’s 

argument is based on the patently incorrect assumption that the renewed motion is identical to the 

previous motion and, therefore, in reality is a mislabeled and improper motion for reconsideration. 

See Mot. at sec. IV.A.  Of course, the Club here is simply wrong. Plaintiffs have carefully tailored 

the renewed motion for class certification to address the problems identified by this Court in its 

previous order denying class certification without prejudice. If the Club disagrees with Plaintiffs’ 
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interpretation of the order or with any other aspect of the renewed motion, the “good practice” is to 

raise those arguments in its opposition brief (which it has done).   

The Club also raises two objections to the declarations submitted in support of the renewed 

motion. See Mot. to Strike at Sec. IV.C. First, the Club notes that the declarations do not comport 

with EDCR 2.21(a) because they do not state that they are made “under penalty of perjury.”  Id. at 

14:15-25. This point is well-taken (although it should have been raised in the opposition or, better 

yet, taken care of with a simple phone call). Revised declarations addressing this clerical oversight 

are filed herewith. See Revised Declarations, attached hereto as “Exhibit 1.”  

Second, the Club suggests, oddly and with no citation to legal authority, that a party cannot 

submit declarations or otherwise offer testimony beyond deposition testimony after discovery has 

closed. Id. at 15:14-24. Discovery is a time for parties to discover information from the other side. 

As part of discovery, the Club had the opportunity to depose and did in fact depose each Plaintiff. 

But the burden is on the party taking the deposition to determine what questions to ask and what 

topics to cover. A party is under no obligation to offer unsolicited opinions or thoughts at a 

deposition, nor is a party’s testimony limited in any way to the topics covered or statements made 

during the deposition. 

For the foregoing reasons, the Court should deny the Club’s “Motion to Strike Plaintiffs’ 

Renewed Class Certification Motion” and make clear in its order that a motion to strike a motion is 

bad practice, plain and simple. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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 DATED this    3rd    day of July, 2017. 

    MORRIS ANDERSON 

      By: /s/ Lauren Calvert   
      RYAN M. ANDERSON, ESQ. 

Nevada Bar No.: 11040 
LAUREN CALVERT, ESQ. 
Nevada Bar No.: 10534 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 

 
P. ANDREW STERLING, ESQ. 
Nevada Bar No.: 13769 
MICHAEL J. RUSING, ESQ. 
AZ Bar No.: 6617 (Admitted Pro Hac Vice) 
RUSING LOPEZ & LIZARDI, PLLC 
6363 N. Swan Road, Ste. 151 
Tucson, AZ 85718 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of 

MORRIS ANDERSON, and on the  3rd     day of July, 2017, I served the foregoing PLAINTIFFS’ 

OPPOSITION TO DEFENDANT RUSSELL ROAD FOOD AND BEVERAGE, LLC’S MOTION 

TO STRIKE PLAINTIFFS’ RENEWED MOTION FOR CLASS CERTIFICATION AND 

MOTION TO STRIKE PLAINTIFFS’ DECLARATIONS ON AN ORDER SHORTENING TIME 

as follows: 

 Electronic Service – By serving a copy thereof through the Court’s electronic 
service system; and/or 

 U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below; and/or 

  Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 
number(s) shown below and in the confirmation sheet filed herewith.  Consent to 
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by 
facsimile transmission is made in writing and sent to the sender via facsimile within 
24 hours of receipt of this Certificate of Service. 

 
Gregory J. Kamer, Esq. 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., Suite 3 
Las Vegas, Nevada 89102 
 
Jeffery A. Bendavid, Esq. 
MORAN BRANDON BENDAVID MORAN 
630 S. 4th Street 
Las Vegas, Nevada 89101   
 
Attorneys for Defendants          
  
     

 /s/ Erickson Finch     
     An employee/agent of MORRIS//ANDERSON 
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Page 1 of 1 

DECLARATION OF JACQUELINE FRANKLIN 

I, JACQUELINE FRANKLIN, Plaintiff in Case No.: A-14-709372-C, currently before the 

Eighth Judicial District Court, declare as follows: 

1. I possess a social security number.  

2. I have worked at the Club as a dancer many times after November 2, 2010.  

3. I have worked at the Club as a dancer many times after November 2, 2012. 

 “I declare under penalty of perjury that the foregoing is true and correct.” 
 
Dated this   30th      day of June, 2017. 
 
             

JACQUELINE FRANKLIN 
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Page 1 of 1 

DECLARATION OF DANIELLE LAMAR 

I, DANIELLE LAMAR, Plaintiff in Case No.: A-14-709372-C, currently before the Eighth 

Judicial District Court, declare as follows: 

1. I possess a social security number.  

2. I have worked at the Club as a dancer many times after November 2, 2010.  

3. I have worked at the Club as a dancer many times after November 2, 2012. 

 “I declare under penalty of perjury that the foregoing is true and correct.” 
 
Dated this   30th      day of June, 2017. 
 
             

DANIELLE LAMAR 
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Page 1 of 1 

DECLARATION OF LILY SHEPARD 

I, LILY SHEPARD, Plaintiff in Case No.: A-14-709372-C, currently before the Eighth 

Judicial District Court, declare as follows: 

1. I possess a social security number.  

2. I have worked at the Club as a dancer many times after November 2, 2012. 

 “I declare under penalty of perjury that the foregoing is true and correct.” 
 
Dated this   30th      day of June, 2017. 
 
             

LILY SHEPARD 
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DECLARATION OF MICHAELA MOORE 

I, MICHAELA DEVINE MOORE, Plaintiff in Case No.: A-14-709372-C, currently before 

the Eighth Judicial District Court, declare as follows: 

1. I possess a social security number.  

2. I have worked at the Club as a dancer many times after November 2, 2010. 

 “I declare under penalty of perjury that the foregoing is true and correct.” 
 
Dated this   30th      day of June, 2017. 
 
             

MICHAELA MOORE 
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Page 1 of 1 

DECLARATION OF ASHLEIGH PARK 

I, ASHLEIGH PARK, Plaintiff in Case No.: A-14-709372-C, currently before the Eighth 

Judicial District Court, declare as follows: 

1. I possess a social security number.  

2. I have worked at the Club as a dancer many times after November 2, 2012. 

 “I declare under penalty of perjury that the foregoing is true and correct.” 
 
Dated this   30th      day of June, 2017. 
 
             

ASHLEIGH PARK 
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RPLY 
JEFFERY A. BENDAVID, ESQ. 
Nevada Bar No. 6220 
STEPHANIE J. SMITH, ESQ. 
Nevada Bar No. 11280 
MORAN BRANDON BENDAVID MORAN 
630 South 4th Street 
Las Vegas, Nevada 89101 
j.bendavid@moranlawfirm.com 
s.smith@moranlawfirm.com 
(702) 384-8424 
 
GREGORY J. KAMER, ESQ. 
Nevada Bar No. 0270 
KAITLIN H. ZIEGLER, ESQ.  
Nevada Bar No. 013625 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., #3 
Las Vegas, Nevada 89102 
(702) 259-8640 
Attorneys for Russell Road Food and Beverage, LLC 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

JACQUELINE FRANKLIN, ASHLEIGH 
PARK, LILY SHEPARD, STACIE ALLEN, 
MICHAELA DIVINE, SAMANTHA JONES,  
KARINA STRELKOVA, and DANIELLE 
LAMAR,  individually, and on behalf of a 
class of similarly situated individuals,   
                                         Plaintiffs,  
        
vs.           
    
RUSSELL ROAD FOOD AND BEVERAGE, 
LLC, a Nevada Limited Liability company 
(d/b/a CRAZY HORSE III GENTLEMEN’S 
CLUB), SN INVESTMENT PROPERTIES, 
LLC, a Nevada limited liability company 
(d/b/a CRAZY HORSE III GENTLEMEN’S      
CLUB), DOE CLUB OWNER, I-X, ROE 
CLUB OWNER, I-X, and ROE EMPLOYER, 
I-X,         
                    Defendants. 

 
 
 
Case No.: A-14-709372-C 
Dept. No.: 31 
 
DEFENDANT/COUNTERCLAIMANT, 
RUSSELL ROAD FOOD AND 
BEVERAGE, LLC’S REPLY TO 
PLAINTIFFS’ MOTION TO DISMISS 
PLAINTIFFS’ COMPLAINT 
PURSUANT TO N.R.C.P. 12(b)(1) AND 
N.R.C.P. 12(h)(3) 
 
Date: July 11, 2017             
 
Time: 9:30 a.m.                   
 

 
AND RELATED COUNTERCLAIMS 

 

Case Number: A-14-709372-C

Electronically Filed
7/6/2017 3:18 PM
Steven D. Grierson
CLERK OF THE COURT
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DEFENDANT/COUNTERCLAIMANT, RUSSELL ROAD FOOD AND 
BEVERAGE, LLC’S REPLY TO PLAINTIFFS’ MOTION TO DISMISS 

PLAINTIFFS’ COMPLAINT PURSUANT TO N.R.C.P. 12(b)(1) and N.R.C.P. 
12(h)(3) 

 
 COMES NOW, Defendant/Counterclaimant, RUSSELL ROAD FOOD AND 

BEVERAGE, LLC, a Nevada limited liability, dba CRAZY HORSE III GENTLEMEN’S 

CLUB, (the “Defendant” and/or “Russell Road”), by and through its counsel of record, 

GREGORY J. KAMER, ESQ., and KAITLIN H. ZIEGLER, ESQ., of KAMER ZUCKER 

ABBOTT, and JEFFERY A. BENDAVID, ESQ., and STEPHANIE J. SMITH, ESQ. of 

MORAN BRANDON BENDAVID MORAN, and hereby submits its Reply to Plaintiffs’ 

Opposition to Motion to Dismiss Plaintiffs’ Complaint Pursuant to N.R.C.P. 12 (b)(1) and 

N.R.C.P. 12(h)(3). 

DATED this 6th day of July, 2017 

 
                MORAN BRANDON BENDAVID MORAN 
 
     /s/ Jeffery A. Bendavid,    
     JEFFERY A. BENDAVID, ESQ. 
     Nevada Bar No. 6220 
     STEPHANIE J. SMITH, ESQ. 
     Nevada Bar No. 11280 
     630 South 4th Street 
     Las Vegas, Nevada 89101 
      
     KAMER ZUCKER ABBOTT 
 
     /s/ Gregory J. Kamer    
     GREGORY J. KAMER, ESQ. 
     Nevada Bar No. 0270 
     KAITLIN H. ZIEGLER, ESQ. 
     Nevada Bar No. 013625 
     3000 W. Charleston Blvd., #3 
     Las Vegas, Nevada 89102 
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MEMORANDUM OF POINTS AND AUTHORITIES 
 

I. INTRODUCTION 

 Plaintiffs, JACQUELINE FRANKLIN, ASHLEIGH PARK, LILY SHEPARD, 

SAMANTHA JONES, KARINA STRELKOVA, STACIE ALLEN, MICHAELA MOORE, 

and DANIELLE LAMAR (the “Plaintiffs”) had the burden of demonstrating with actual 

evidence that this Court had jurisdiction over the subject matter of each of Plaintiffs’ 

Complaints.  Instead of meeting this required burden, Plaintiffs’ Opposition contains nothing 

more than an incoherent collection of overturned, misapplied, misconstrued, contradictory, 

and outright false legal citations and conclusions that have no basis in law or the facts of this 

case.  As explained below, Plaintiffs’ Opposition has not refuted a single fact or argument set 

forth in Russell Road’s Motion to Dismiss, let alone demonstrated that this Court has the 

requisite jurisdiction over any of Plaintiffs’ individual matters.  As a result, this Court lacks 

jurisdiction over the subject matter of this case.  Therefore, Plaintiffs’ Complaint must be 

dismissed pursuant to N.R.C.P. 12(b)(1) and N.R.C.P. 12(h)(3). 

II. ARGUMENT 

A.  Only Plaintiffs’ Third Amended Complaint Can Be Considered to Determine  
      Jurisdiction and Plaintiffs’ Third Amended Complaint Fails To Demonstrate That   
      This Court Has Jurisdiction Over the Subject Of This Matter.  
 

 The Nevada Constitution provides that district courts do not have original jurisdiction 

over actions that fall within the original jurisdiction of the justices’ courts.  See Nev. Const. 

art. 6, § 6.  NRS 4.370(1) confers original jurisdiction upon justices’ courts over civil actions 

for damages or fines, if such damages or fines, without interest, do not exceed $10,000.  

Thus, Nevada district courts only have original jurisdiction over civil actions for damages 

and fines that exceed $10,000.  See NRS 4.370(1).  Consequently, N.R.C.P. 8(a)(2) requires 
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Plaintiffs to include in their Complaint a demand for damages or relief that is “in excess of 

$10,000” in order to demonstrate that this District Court has jurisdiction over Plaintiffs’ 

matter.   

 Here, Plaintiffs have not demonstrated in their Third Amended Complaint that this 

Court has jurisdiction over Plaintiffs’ matter because Plaintiffs have not asserted any 

allegations that Plaintiffs are entitled to damages in excess of $10,000.  See generally, Third 

Amended Complaint.  Further, Plaintiffs’ Third Amended Complaint has not asserted any 

other claims or allegations that would provide this Court with subject matter jurisdiction.  See 

Id.  

Plaintiffs conceded in their Opposition that their Third Amended Complaint does not 

make this required assertions of subject matter jurisdiction.  See Opposition at 9.  To the 

contrary, Plaintiffs’ Opposition contends that their original Complaint and their First 

Amended Complaint alleged damages in excess of $10,000.  See Id. at 8-9.  Plaintiffs, 

therefore, incorrectly conclude in their Opposition that they sufficiently have established that 

this Court has subject matter jurisdiction because their Complaint and First Amended 

Complaint made such allegations.  See Id.  

Plaintiffs’ conclusion is incorrect because it is well established Nevada law and the law of 

other jurisdictions that an amended complaint supersedes an original complaint and any prior 

amendments thereto, rendering each “nugatory.”  Randono v. Ballow, 100 Nev. 142, 143, 676 

P.2d 807, 807 (1984).  See also, e.g., Associated Aviation Underwriters, Inc., v. Vegas Jet, 

LLC, 106 F. Supp. 2d 1051, 1054 (D. Nev. 2000)) (“The amended complaint is in itself a full, 

distinct, and complete pleading and entirely supersedes the original.”); Burlington Northern 

Railroad Company vs. Estates of Red Wolf and Bull Tail, 1998 U.S. Dist. LEXIS 23543 at *5 
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(D. Mont. 1998) (quoting Bullen v. De Brettevilee, 239 F.2d 824, 832 (9th Cir. 1956)) (“an 

amended pleading supersedes the original, the latter being treated as non-existent”); and 

Rasidescu v. Midland Credit Management, Inc., 435 F. Supp. 2d 1090, (S.D. Ca. 2006)  

(citing King v. Dogan, 31 F. 3d 344, 346 (4th Cir. 1994)) (once filed an amended complaint 

supersedes the original; it must stand or fall on its own; jurisdictional and other allegations 

essential to a claim must be realleged; and the original complaint is rendered irrelevant).  

Once an amended complaint is filed, it “becomes the only complaint in the action,” and the 

action proceeds as if the prior complaints never existed.  E.g., Shelley v. Shelley, 688 N.Y.S. 

2d 439, 442 (N.Y. Sup. Ct. 1999).  See also, Plaza PH2001 LLC v. Plaza Residential Owner 

LP, 947 N.Y.S. 2d 498, 505 (N.Y. App. 2012).   

  As plainly demonstrated by the numerous legal references above1, Plaintiffs’ original 

Complaint, their First Amended Complaint, and their Second Amended Complaints were 

superseded by Plaintiffs’ Third Amended Complaint.  See supra.  As a result, each was 

rendered “nugatory” and for purposes of determining subject matter jurisdiction, simply are 

non-existent and cannot be considered.  See Id.  Thus, the only complaint of Plaintiffs that 

exists here is Plaintiffs’ Third Amended Complaint and is, in the language of Plaintiffs’ 

Opposition, the only complaint available for consideration of jurisdiction “at the 

commencement of Plaintiffs’ action.”  Id.   

 Russell Road’s Motion to Dismiss establishes, and as conceded in Plaintiffs’ 

Opposition, that Plaintiffs’ Third Amended Complaint, on its face, does not assert any claim 

                                                           
 1  There are dozens and dozens of cases all supporting the same legal tenet.  Despite Plaintiffs’ burden,   
                  Plaintiffs’ Opposition fails to acknowledge or reference any of these cases, provide any argument in  
     opposition, or attempt to distinguish the facts of their case against this completely settled law.    
                  See generally, Plaintiffs’ Opposition.     
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nor assert any allegation of damages (i.e., “in excess of $10,000.00”) that grants this Court 

jurisdiction over the subject matter2.  See generally, Third Amended Complaint.  See also, 

Opposition at 9.  Cf. Edwards v. Emperor’s Garden Rest., 122 Nev. 317, 330, 130 P.3d 1280, 

1288 (2006) (jurisdiction properly invoked from Plaintiffs’ Complaint and therefore, 

prevented dismissal because of subsequent events).  Thus, Plaintiffs never properly invoked 

jurisdiction from the commencement of their action and absent such claims or allegations this 

Court does not have and in fact, never had jurisdiction over the subject matter.  See Morrison 

v. Beach City LLC, 116 Nev. 34, 36-37, 991 P.2d 982, 983 (2000) (“Legal Certainty Test” 

adopted and applied only where it cannot be determined from the face of the pleading if 

subject matter jurisdiction exists).  See also, Royal Insurance v. Eagle Valley Construction, 

Inc., 110 Nev. 119, 120, 867 P.2d 1146, 1147 (1994) (dismissed claim for lack of subject 

matter jurisdiction because claimed damages were less than jurisdictional amount required); 

and e.g., Penrose v. Fritsch, 2014 U.S. Dist. LEXIS 145667, at *3 (D. Nev. 2014) (Dismissal 

under Rule 12(b)(1) is appropriate if the complaint fails to allege facts on its face sufficient to 

establish subject matter jurisdiction).   

 Therefore, Plaintiffs’ Third Amended Complaint must be dismissed pursuant to 

N.R.C.P. 12(b)(1) and 12(h)(3), since Plaintiffs’ Third Amended Complaint fails on its face to 

establish that this Court has subject matter jurisdiction. 

 B.  Nevada Law Prohibits Plaintiffs From Including Any Allegations Of Attorneys’ Fees  
      To Establish Subject Matter Jurisdiction.   
 
 Plaintiffs’ Opposition argues that its demand for attorneys’ fees should be taken into 

account in assessing whether this Court has jurisdiction over the subject matter.  See 

Opposition at 5 and 10.  To support this argument, Plaintiffs cite to a series of federal cases 

                                                           
 2  Plaintiffs’ Third Amended Complaint also does not incorporate any past claims or allegations.  See Id. 
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that permit a federal court the discretion to include attorneys’ fees in determining the amount 

in controversy if a statute authorizes an award of attorneys’ fees.  See Id. at 5 (citing e.g., 

Goldberg v. CPC International, Inc., 678 F.2d 1365, 1367 (9th Cir. 1982).     

 Plaintiffs’ reliance on federal law is misplaced.  The federal cases relied upon by 

Plaintiffs are concerned with establishing the “amount in controversy” in federal diversity 

actions or state actions being removed to a federal court.  Gibson v. Chrysler Corp., 261 F.3d 

927, 942-43 (9th Cir. 2001).  For purposes of determining the “amount in controversy,” federal 

courts routinely consider the value of the claim of a plaintiff, which may include more than 

just the alleged damages, to determine whether a plaintiff’s complaint exceeds the threshold 

amount in controversy.   See e.g., Guglielmino v. McKee Foods Corp., 506 F.3d 696, at 700 

and at 700 n. 4 (9th Cir. 2007) (recognizing the dispute between total amount of a claim versus 

only damages in determining amount in controversy).   

 Plaintiffs’ case has no relationship whatsoever to federal cases concerning themselves 

with removal or diversity jurisdiction.  See generally, Third Amended Complaint.  Plaintiffs’ 

action purely is a Nevada action and as such, jurisdiction over the subject matter is specified 

by statute See NRS 4.370(1).  See also, Kell v. State, 96 Nev. 791, 792-793, 618 P. 2d 350, 

351 (1980) (a court created by statute has only the authority given to it by the statute).    

 Also, unlike the federal cases incorrectly relied upon by Plaintiffs, Nevada law does 

not have any dispute over what may be considered to determine whether the required 

jurisdictional amount has been met.  NRS 4.370 expressly limits such consideration only to 

damages.  NRS 4.370, provides that a Nevada district court only has jurisdiction over suits 

involving more than $10,000 in damages.  Since Nevada district courts are created by statute, 

they cannot exceed the authority granted NRS 4.370, which in this matter, limits the Court 

APP 1108



  

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

from considering anything other than the amount of damages alleged by Plaintiffs.  See Royal 

Ins., 110 Nev. at 120.   

 Accordingly, the Nevada Supreme Court unequivocally has held that attorneys’ fees 

cannot be included to determine the jurisdictional limit under NRS 4.3703, because attorneys’ 

fees are not damages.  Id.  Thus, clear Nevada law exists that expressly prohibits the inclusion 

of attorneys’ fees and costs in determining the threshold amount for this Court’s jurisdiction.  

See Id.  Thus, Plaintiffs’ reliance on federal case law to contend that their attorneys’ fees 

should be included is without merit, and in reality, improper.   

 Further, Plaintiffs’ reliance on the fact that that Nevada’s Minimum Wage Amendment 

(the “MWA”) provides for the recovery of attorneys’ fees and costs if Plaintiffs’ prevail on 

their claim for an alleged violation of the MWA in no way demands their inclusion in the 

determination of the threshold amount required for this Court to maintain jurisdiction.  

Attorney’s fees, including any that Plaintiffs could obtain under a successful MWA claim, are 

only recoverable in Nevada by “statute, rule, or contract.”  Albios v. Horizon Communities, 

Inc., 122 Nev. 409, 417, 132 P.3d 1022, 1028 (2006).  Thus, the fact that the MWA grants 

Plaintiffs an opportunity to recover their attorneys’ fees does not require by operation of 

Nevada law that they be included in the determination of the threshold amount for jurisdiction.  

Cf. Liu v. Christopher Homes, LLC, 130 Nev. Adv. Rep. 17 at *8-10, 321 P.3d 875, 878 

(2014).  Otherwise, all attorneys’ fees that could be obtained through statute would be 

included in the determination of subject matter jurisdiction.  Despite the countless statutes that 

provide for the recovery of attorneys’ fees and costs, which existed before and after the 

                                                           
 3  Plaintiffs’ Third Amended Complaint does not allege attorneys’ fees as special damages in the manner   
                 required by NRCP 9.  See generally, Third Amended Complaint.  Plaintiffs’ Opposition also does not        
                 argue that Plaintiffs’ circumstances qualifies as one of the limited situations in Nevada where attorneys’    
                 fees are an element of damages.  See generally, Opposition.   
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MWA, the Nevada Supreme Court still has held that attorneys’ fees cannot be included in the 

determination of the threshold amount for this Court to have jurisdiction.  See Royal Ins., 110 

Nev. at 120.  Therefore, it is clear that under Nevada law Plaintiffs’ right to recover attorneys’ 

fees under the MWA should they prevail does not require their inclusion in the determination 

of whether the threshold for this Court’s jurisdiction has been met.         

 Additionally, Plaintiffs further request that this Court should take judicial notice of the 

docket “to find that that the $10,000 threshold has been exceeded via attorneys’ fees.”  Id. at 

10.  Plaintiffs request for judicial notice is ludicrous.  Plaintiffs have not cited any case and 

none exists where this Court may take judicial notice of “how hard Plaintiffs’ attorneys’ have 

worked” to deem that Plaintiffs have met the jurisdictional threshold.  See Id.   

 To the contrary, Plaintiffs bear the burden of demonstrating subject matter jurisdiction 

at all times.  See Morrison, 116 Nev. at 36-7 (citations omitted).  Thus, Plaintiffs, when 

subject matter jurisdiction is challenged, must set forth summary judgment type evidence to 

meet their burden, and not by judicial notice.  See e.g., Singer v. State Farm Mut. Auto. Ins. 

Co., 116 F.3d 373, 377 (9th Cir. 1997).  Here, Plaintiffs have not provided a single shred of 

evidence that remotely could establish the existence of their attorneys’ fees, the amount of 

attorneys’ fees, or that their attorneys’ fees results in Plaintiffs exceeding the required 

jurisdictional amount.  See Opposition at 10-11.  See also, e.g., Sadler v. Ensignal, Inc., 2017 

U.S. Dist. LEXIS 82412 at 17-18 (E.D. Ca. May 30, 2017) (refusing to include attorneys’ 

fees in calculation for determining jurisdictional threshold because party failed to present any 

evidence to determine amount of attorneys’ fees).   

As such, Plaintiffs’ attempt to include attorneys’ fees in the determination of whether this 

Court has jurisdiction additionally fails at Plaintiffs’ own hand, or lack thereof.  Therefore, 
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Plaintiffs’ Third Amended Complaint must be dismissed pursuant to N.R.C.P. 12(b)(1) and 

12(h)(3).   

 C.  Plaintiffs’ Alleged Class Action Does Not Create Original Jurisdiction For This  
       Court And This Court May Not Exercise Supplemental Jurisdiction Over Any  
       Plaintiff Or Non-Existent Class That Does Not Meet the Jurisdictional Requirement.   
 
 The “Argument” portion of Plaintiffs’ Opposition commences with the following 

unsupported contention: 

 A putative class action cannot be dismissed prior to the deadline for class 
 certification where the putative class’s damages, or at least one class 
 representative’s damages, would meet the jurisdictional threshold.    
 Opposition at 8. 
 
 Although Plaintiffs’ “Argument” commences with this contention, Plaintiffs do not set 

forth any legal citation or reference that establishes, relies upon, or supports in any manner 

this assertion.  See Id. at 8-11.  In fact, the entirety of Plaintiffs’ “Argument” does not provide 

a single reference to any statute or any case to support any portion of their so-called 

“Argument.”  See Id.    

 Nonetheless, Plaintiffs, as part of their 8 page “Legal Standard” contend that even 

under a “strict jurisdictional analysis of CAFA [Class Action Fairness Act of 2005],” federal 

courts may “adjudicate claims for less than $75,000 as long as at least one class member 

satisfies the “legal certainty test” at the $75,000 threshold.”  Id. at 8.  Apparently, to support 

this contention, Plaintiffs cite to Exxon Mobil, Inc., v. Allapattah Servs. Inc., 545 U.S 546, 559 

(2005).  See Id.   Plaintiffs’ reliance on Exxon Mobil is inappropriate and wholly without 

merit.  To begin with, the rule set forth in Exxon Mobil was superseded in several ways by the 

Class Action Fairness Act of 2005 (“CAFA”) (28 U.S.C § 1332(d)(2)).  See Frisby v. Keith D. 

Weiner & Assocs. Co., LPA, 669 F. Supp. 2d 863, 871, fn. 3 (N.D. Ohio 2009).  This was 
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because CAFA was enacted after the Supreme Court granted certiorari in Exxon Mobil, and 

consequently, “had no bearing” whatsoever on the Supreme Court’s analysis or decision.  See, 

545 U.S. at 571-72.  Thus, the Supreme Court in Exxon Mobil did not conduct a “stringent 

jurisdictional analysis under CAFA” as asserted by Plaintiffs.  Opposition at 8. 

 Further, the Supreme Court in Exxon Mobil did not hold that “federal courts may 

adjudicate claims for less than $75,000 as long as at least one class member satisfies the legal 

certainty test at the $75,000 threshold,” as stated by Plaintiffs4.  Id.  See also, 545 U.S. at 549.  

 Instead, the Supreme Court in Exxon Mobil considered a single question: 

 [W]hether a federal court in a diversity action may exercise supplemental 
 jurisdiction over additional plaintiffs whose claims do not satisfy the 
 minimum amount-in-controversy requirements, provided the claims are part 
 of the same case or controversy as the claims of plaintiffs who do allege a 
 sufficient amount in controversy.  545 U.S. at 549. 
  
 In response to this single question, the Supreme Court held: 

 [W]here the other elements of jurisdiction are present and at least one named 
 plaintiffs in the action satisfies the amount-in-controversy requirement, § 1367 
 does authorize supplemental jurisdiction over the claims of other plaintiffs in 
 the same Article III case or controversy, even if those claims are for less than 
 the jurisdictional amount specified in the statute setting for the requirement for 
 diversity jurisdiction.  Id. 
 
 Notwithstanding Plaintiffs’ false assertion that the Supreme Court in Exxon Mobil 

conducted a “stringent analysis under CAFA,” Plaintiffs’ reliance upon Exxon Mobil is 

entirely inappropriate and inapplicable to support Plaintiffs’ contention.  Plaintiffs’ case is not 

in federal court, Plaintiffs are not attempting diversity jurisdiction, this Court and this case is 

not subject to “§ 1367,” Plaintiffs claims are not Article III matters, and Plaintiffs have not 

                                                           
 4  The Supreme Court in Exxon Mobil not only did not consider the “Legal Certainty Test,” it was not   
                  even mentioned in Exxon Mobil.  See Id. 
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met the other elements of jurisdiction since Plaintiffs’ Third Amended Complaint does not 

allege damages in excess of $10,000.  See generally, Third Amended Complaint. 

 More importantly, this Court, unlike all federal courts, does not have the right to 

exercise supplemental jurisdiction over any party or claim.  See NRS 4.370.  Nevada District 

Courts are courts of original jurisdiction created by statute and consequently, cannot assert any 

jurisdiction other than as granted by statute.  See Id.  See also, Kell, 96 Nev. at 792-793.  No 

Nevada statute or case exists that permits the Court to assert jurisdiction over any one of the 

named Plaintiffs or Plaintiffs’ proposed class, or any member thereof, unless the jurisdictional 

threshold is met.  See Id.  Since Plaintiffs, on the face of their Complaint, have not met the 

jurisdictional requirement, this Court lacks jurisdiction over the subject matter.  See supra. 

 Additionally, no Nevada statute exists, and Plaintiffs certainly have not cited one, that 

grants this Court original jurisdiction over a class action.  Cf. United Steel v. Shell Oil 

Company, 602 F.3d 1087, 190-91, (9th Cir. 2010) (CAFA (28 U.S.C § 1332(d)(2), is a federal 

statute that grants federal courts original jurisdiction over class actions meeting the statutory 

requirements of CAFA).  This is contrast to Plaintiffs’ attempt to declare that their proposed 

class somehow prevents this Court from dismissing Plaintiffs’ case for lack of subject matter 

jurisdiction because Plaintiffs’ have alleged a class action.  See Opposition at 5-6 (citing to 

United Steel, 602 F.3d at 1091-92, and several other similar federal cases).    

 Again, Plaintiffs’ reliance on federal law is without merit.  Each of the federal cases 

cited and relied upon by Plaintiffs in the “Legal Standard” portion of their Opposition are 

concerned with CAFA, which expressly grants a federal court original jurisdiction over a class 

action where the parties are over a 100 in number, are minimally diverse, and the amount in 

controversy exceeds $5 million.  See Id. (citing, e.g., Metz v. Unizan Bank, 649 F.3d 492, 500 
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(6th Cir. 2011); and Cunningham Charter Corp. v. Learjet, Inc., 592 F.3d 805, 806-07 (7th Cir. 

2010)).  The only issue in the federal cases cited by Plaintiffs was whether jurisdiction over a 

class action asserted under CAFA commenced at the time of filing or at the time of 

certification.  See e.g., United Steel, 602 F.3d at 1091.   

 These cases all reasoned that since 28 U.S.C. 1332 (d)(1)(B) defined a “class action” 

as any civil action “filed under Rule 23 or some other state statute,” that original jurisdiction 

existed at the beginning of the action.  See Id. (“If Congress meant to divest the district courts 

of jurisdiction following denial of class certification, it could have said so explicitly”). 

 For the same reason as above, Plaintiffs’ reliance on these federal cases is 

inappropriate.  CAFA does not apply to Plaintiffs’ case and Plaintiffs’ proposed class was not 

asserted pursuant to CAFA.  See Third Amended Complaint at 1-3.  Additionally, Plaintiffs’ 

case is not a diversity action.  See Id.  Further, Nevada has no statute that defines a “class 

action” in the manner defined by CAFA (28 U.S.C. 1332(d)) nor does Nevada have a statute 

that grants original jurisdiction to its district courts over a class action, at any time, or under 

any definition.  See NRS 4.370.  Cf. CAFA (28 U.S.C. 1332 (d)(2)).   

 Although absent in Plaintiffs’ Opposition, federal courts also have considered whether 

subject matter jurisdiction ever existed or remains over case removed to federal courts where 

class certification was denied.  See e.g., Salazar v. Avis Budget Grp., Inc., 2008 U.S. Dist. 

LEXIS 94610 at *5 (S.D. Cal. 2008) (denial of class certification means there is not and never 

was a class action triggering subject matter jurisdiction under CAFA).  In these cases, federal 

courts have held that the subsequent denial of class certification prevents the federal court 

from having jurisdiction over the subject matter.  See e.g., Ratnayake v. Farmers Ins. Exch., 

2015 U.S. Dist. LEXIS 25868 at *20-21 (D. Nev. 2015).  This is because subject matter 
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jurisdiction must exist at the outset of a case and throughout and the denial of class 

certification means that there is not, and never was a class, which could grant a federal court 

subject matter jurisdiction.  See Id.   

 As in this line of federal cases, there is not and never was a class in Plaintiffs’ case.  

See Order Denying Plaintiffs’ Motion for Certification.  Plaintiffs’ Motion for Class 

Certification was denied and therefore, no class ever existed.  See supra.  Thus, this Court does 

not have and never had subject matter jurisdiction over Plaintiffs’ claims because of Plaintiffs’ 

alleged class action.  See Id.  Therefore, Plaintiffs’ Third Amended Complaint must be 

dismissed pursuant to N.R.C.P. 12(b)(1) and 12(h)(3).   

D.  Current Law Requires Each Named Plaintiff To Meet Separately the Jurisdictional  
      Requirements.   
 
 Plaintiffs’ “Legal Standard” portion of their Opposition contends that since Plaintiffs 

seek to ultimately enforce the MWA it is enough if “their interests collectively equal the 

jurisdictional amount.”  Opposition at 7.  To support this contention, Plaintiffs cite to the 1916 

Supreme Court case of Pinel v. Pinel, 240 U.S. 594, 596.  See Id.   

 Plaintiffs’ reliance on Pinel is greatly outdated.  Here in the 21st Century, the legal 

principal espoused by Plaintiffs specifically does not apply to Plaintiffs’ minimum wage case.  

See e.g., Urbino v. Orkin Servs. Of California, Inc., 726 F.3d 1118, 1122 (9th Cir. 2013).   

 In Urbino, the Ninth Circuit Court of Appeals considered whether a wage and hour 

class action case, just like Plaintiffs’ case, permitted the aggregation of the collective interest 

of Plaintiffs to meet the jurisdictional amount exactly in the manner that Plaintiffs contend in 

their Opposition.  See Id. at 1121-22.  See also, Opposition at 7.  In Urbino, the 9th Circuit 

identified that the traditional rule is that multiple plaintiffs who assert separate and distinct 
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claims are precluded from aggregating them to satisfy the amount in controversy.  See Id. at 

1122.  However, in Urbino, the 9th Circuit recognized that claims of class members can be 

aggregated to meet the jurisdictional amount requirement only when they “unite to enforce a 

single title or right in which they have a common and undivided interest.”  726 F.3d at 1122 

(quotation omitted).  This is the same exception to the traditional rule argued for by Plaintiffs 

and discussed in Pinel.  See Opposition at 7.   

 Unlike Plaintiffs’ Opposition, the 9th Circuit, in Urbino, also set forth the test required 

to determine whether class members “unite to enforce a single title or right in which they have 

a common interest.”  726 F.3d at 1122.  In Urbino, the 9th Circuit determined that “[o]nly 

where the defendant owes an obligation to the plaintiffs as a group and not to the individuals 

severally will a common and undivided interest be found.”  Id.   

 Applying this test in Urbino, the 9th Circuit held that in wage and hour cases, like 

Plaintiffs’ case, the rights of the plaintiffs are held individually and each alleged employee 

“suffers a unique injury that can be addressed without the involvement of the other” alleged 

employees.  726 F.3d at 1122.  The 9th Circuit in Urbino, therefore, concluded that since the 

defendant’s obligation in a wage and hour action is to the individual and not the group, the 

claims of wage and hour class members cannot be aggregated to meet the jurisdictional 

threshold.  See Id.  See also, Sadler, 2017 U.S. Dist. LEXIS 82412 at *7-9 (denying 

aggregation in a wage class action alleging among other claims a failure to pay wages at the 

time of termination; just as Plaintiffs’ case alleges).     

 As in Urbino and in Sadler, Plaintiffs action is wage and hour case.  See Perry v. 

Terrible Herbst, Inc., 132 Nev. Adv. Rep. 75 at *7-8, 383 P.3d 257, 259 (2016) (determining 

that claim for failure to pay Nevada’s Minimum Wage was in reality, a claim for back pay 
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under NRS 608.260).  Thus, pursuant to Urbino, Plaintiffs cannot aggregate their claims to 

meet the jurisdictional threshold because each Plaintiff suffers a unique injury that can be 

addressed independently.  See supra.  As such, each named Plaintiff must meet individually 

meet the jurisdictional amount.  See e.g., Corea v. Kim, 2016 U.S. Dist. LEXIS 83769 at *2 

(D. Nev. 2016).  See also, Gibson, 261 F.3d 927, 941 (9th Cir. 2001) (jurisdiction in class 

actions is only through the named plaintiffs). For the same reasons, Plaintiffs, as they contend 

in their Opposition, can rely upon the alleged damages of unnamed “class” members to meet 

the jurisdictional threshold, especially considering the undisputable fact that Plaintiffs’ “class” 

never existed.  See supra.  See Opposition at 9.  Consequently, Plaintiffs’ Third Amended 

Complaint must be dismissed pursuant to N.R.C.P. 12(b)(1) and 12(h)(3) since none of the 

Plaintiffs’ have individually met the jurisdictional requirement.     

E.  Plaintiffs Cannot Aggregate Their Causes of Action Since Plaintiffs’ First Claim For  
      Relief Provides Plaintiffs With An Adequate Legal Remedy. 
  
 Plaintiffs’ Opposition argues that Plaintiffs are permitted to aggregate their claims for 

relief to establish the jurisdictional threshold.  See Opposition at 7 and at 9-10.  Again, 

Plaintiffs’ “Argument” offers no legal support for this contention.  See Id. at 9-10.  However, 

Plaintiffs’ Opposition cites to El Ranco Inc., v. New York Meat & Provision Co., 88 Nev. 111, 

116, 493 P.2d 1318, 1322 (1972) supposedly as support for Plaintiffs’ argument.  See Id. at 7.   

 However, the holding in El Ranco does not support Plaintiffs’ contention.  The Nevada 

Supreme Court held that the respondent could aggregate his individual, separate claims.  See, 

88 Nev. at 116.  However, the claims in El Ranco were the same claim asserted 26 times 

because the respondent had sold meat and meat products 26 separate times.  See Id. at 112.  

Because several of these meat sales were individually less than the jurisdictional amount, the 
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Nevada Supreme Court reasoned that these individual sales could be aggregated so that the 

jurisdiction is obtained.  See Id. at 116. 

 This case is distinguishable from this matter because Plaintiffs do not seek to 

aggregate vertically their claims (i.e., the same meat sale 26 times), as was the case in El 

Ranco.  See Opposition at 9-10.  Instead, Plaintiffs seek to aggregate horizontally their first 

claim for relief with their second claim for relief to meet the jurisdictional threshold, which 

Plaintiffs vehemently insist are wholly separate, independent claims.  See Id.  The Nevada 

Supreme Court in El Ranco never considered such an aggregation as demanded by Plaintiffs.  

See, 88 Nev. at 116. 

 Plaintiffs also cite to Hartford Mining Co. v. Home Lumber  Coal Co., 61 Nev. 19, 21, 

114 P.2d 1093, 1093 (1941) as support for Plaintiffs’ attempt to aggregate Plaintiffs’ claims 

for relief.  See Opposition at 7.  For the same reasons as in El Ranco, this case is 

distinguishable because in Hartford Mining Co., the two causes of action at issue were both 

for the sale of goods with the value of each less than the jurisdictional amount.  See, 61 Nev. 

at 19.  Accordingly, the Nevada Supreme Court held that it was correct to unit these two (2) 

causes of action to exceed the jurisdictional amount.  See Id. at 21.   

 Here Plaintiffs do not seek to aggregate the same cause of action with different 

amounts.  Instead, Plaintiffs seek to aggregate two entirely separate causes of action: one 

asserted under Nevada law and one asserted in equity.   See generally, Third Amended 

Complaint.  Neither of the cases cited by Plaintiff consider the aggregation of wholly separate 

claims for relief.  See supra.  Plaintiffs have not provided any reference where such an 

attempted aggregation was permitted to establish jurisdiction.  See Opposition at 7 and at 9-10. 
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 Regardless, Plaintiffs’ attempt to aggregate their wholly separate causes of action fails 

because Plaintiffs’ cannot recover any amount from Russell Road on their alleged second 

claim for relief.  As provided in Russell Road’s Motion to Dismiss, Plaintiffs cannot recover 

on their second claim for relief for Unjust Enrichment because Plaintiffs’ first claim for relief 

provides an adequate legal remedy upon which Plaintiffs may recover.  See Motion to Dismiss 

at 16-17.   

 Despite Russell Road’s extensive argument demonstrating this fact, Plaintiffs’ 

Opposition fails to provide any argument that could demonstrate where Plaintiff could recover 

in equity where an adequate legal remedy was available to Plaintiffs.  See generally, 

Opposition.  As a result, Plaintiffs have admitted that they cannot so recover on their second 

claim for relief.  See EDCR 2.20(e).  See also, King v. Cartlidge, 121 Nev. 926, 927-28, 124 

P.3d 1161, 1162-63 (2005).   Thus, each Plaintiff has only their remaining first claim for relief 

to rely upon to meet their burden of demonstrating jurisdiction.   

 Furthermore, Plaintiffs’ Opposition fails to provide any legal support or argument 

demonstrating how Plaintiffs may combine their wholly separate claims for relief.  See 

Opposition at 7-10.  Plaintiffs insist that these claims for relief are independent and separate 

claims for relief.  See Plaintiffs’ Motion to Compel Discovery Responses at 6.  See also, Reply 

in Support of Motion for Certification at 10-11.  In fact, Plaintiffs recently have moved this 

Court to certify two (2)  separate Subclasses with each proposed Subclass contrived of their 

separate claims for relief—one for the legal claim and one for the equitable claim. See 

Renewed Motion for Class Certification at 1-2.   Yet, Plaintiffs have not provided any 

argument or precedent authorizing them to isolate completely each of their claims for relief in 
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order to recover twice at law and in equity for the same allegations while at the same time 

combine the two to meet the jurisdictional threshold.  See Opposition at 7-10.   

 As such, Plaintiffs cannot combine two “separate” claims for relief to meet the 

jurisdictional threshold.  Therefore, Plaintiffs’ Third Amended Complaint must be dismissed 

pursuant to N.R.C.P. 12(b)(1) and 12(h)(3) since none of the Plaintiffs’ have individually met 

the jurisdictional requirement.     

     IV. CONCLUSION 

 Based on the foregoing, Russell Road respectfully requests that this Court grant its 

Motion to Dismiss Plaintiffs’ Complaint Pursuant to N.R.C.P. 12(b)(1) and N.R.C.P. 

12(h)(3).   

DATED this 6th day of July, 2017. 
                 
     MORAN BRANDON BENDAVID MORAN 
 
     /s/ Jeffery A. Bendavid,   
     JEFFERY A. BENDAVID, ESQ. 
     Nevada Bar No. 6220 
     STEPHANIE J. SMITH, ESQ. 
     Nevada Bar No. 11280 
     630 South 4th Street 
     Las Vegas, Nevada 89101 
     (702) 384-8424 
 
     KAMER ZUCKER ABBOTT 
 
     /s/ Gregory J. Kamer    
     GREGORY J. KAMER, ESQ. 
     Nevada Bar No. 0270 
     KAITLIN H. ZIEGLER, ESQ. 
     Nevada Bar No. 013625 
     3000 W. Charleston Blvd., #3 
     Las Vegas, Nevada 89102 
     (702) 259-8640 
     Attorneys for Defendant  
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RPLY 
GREGORY J. KAMER, ESQ. 
Nevada Bar No. 0270 
KAITLIN H. ZIEGLER, ESQ.  
Nevada Bar No. 013625 
KAMER ZUCKER ABBOTT 
3000 W. Charleston Blvd., #3 
Las Vegas, Nevada 89102 
(702) 259-8640 
 
JEFFERY A. BENDAVID, ESQ. 
Nevada Bar No. 6220 
STEPHANIE J. SMITH, ESQ. 
Nevada Bar No. 11280 
MORAN BRANDON BENDAVID MORAN 
630 South 4th Street 
Las Vegas, Nevada 89101 
(702) 384-8424 
Attorneys for Russell Road Food and Beverage, LLC 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 

JACQUELINE FRANKLIN, ASHLEIGH 
PARK, LILY SHEPARD, STACIE ALLEN, 
MICHAELA DIVINE, SAMANTHA JONES,  
KARINA STRELKOVA, and DANIELLE 
LAMAR,  individually, and on behalf of a 
class of similarly  situated individuals,  
  
                                         Plaintiffs,  
        
vs.           
    
RUSSELL ROAD FOOD AND BEVERAGE, 
LLC, a Nevada Limited Liability company 
(d/b/a CRAZY HORSE III GENTLEMEN’S 
CLUB), SN INVESTMENT PROPERTIES, 
LLC, a Nevada limited liability company 
(d/b/a CRAZY HORSE III GENTLEMEN’S      
CLUB), DOE CLUB OWNER, I-X, ROE 
CLUB OWNER, I-X, and ROE EMPLOYER, 
I-X,         
                    Defendants. 

 
 
 
Case No.: A-14-709372-C 
Dept. No.: 31 
 
 
DEFENDANT, RUSSELL ROAD FOOD 
AND BEVERAGE, LLC’S REPLY TO 
PLAINTIFFS’ OPPOSITION TO 
MOTION TO STRIKE PLAINTIFFS’ 
RENEWED MOTION FOR CLASS 
CERTIFICATION AND MOTION TO 
STRIKE PLAINTIFFS’ 
DECLARATIONS ON AN ORDER  
SHORTENING TIME 
 
Date:  July 11, 2017 
 
Time: 09:30 a.m. 

 
AND RELATED COUNTERCLAIMS 

 

Case Number: A-14-709372-C

Electronically Filed
7/6/2017 3:33 PM
Steven D. Grierson
CLERK OF THE COURT
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DEFENDANT, RUSSELL ROAD FOOD AND BEVERAGE, LLC’S REPLY TO 
PLAINTIFFS’ OPPOSITION TO MOTION TO STRIKE PLAINTIFFS’ RENEWED 

MOTION FOR CLASS CERTIFICATION AND MOTION TO STRIKE PLAINTIFFS’ 
DECLARATIONS ON AN ORDER SHORTENING TIME 

 
COMES NOW, Defendant, RUSSELL ROAD FOOD AND BEVERAGE, LLC, a Nevada 

limited liability, dba CRAZY HORSE III GENTLEMEN’S CLUB, (“Russell Road”), by and 

through its attorney of record, GREGORY J. KAMER, ESQ., and KAITLIN H. ZIEGLER, 

ESQ., of KAMER ZUCKER ABBOTT, and JEFFERY A. BENDAVID, ESQ., and 

STEPHANIE J. SMITH, ESQ., of MORAN BRANDON BENDAVID MORAN, and hereby 

submits its REPLY TO PLAINTIFFS’ OPPOSITION TO THE MOTION TO STRIKE 

PLAINTIFFS, JACQUELINE FRANKLIN, ASHLEIGH PARK, LILY SHEPARD, STACIE 

ALLEN, KARINA STRELKOVA, DANIELLE LAMAR, AND MICHAELA MOORE’S (the 

“Plaintiffs”) RENEWED MOTION FOR CLASS CERTIFICATION AND MOTION TO 

STRIKE PLAINTIFFS’ DECLARATIONS ON AN ORDER SHORTENING TIME. 

DATED this 6th day of July, 2017. 

                MORAN BRANDON BENDAVID MORAN 
      
      /s/ Jeffery A. Bendavid,    
     JEFFERY A. BENDAVID, ESQ. 
     Nevada Bar No. 6220 
     STEPHANIE J. SMITH, ESQ. 
     Nevada Bar No. 11280 
     630 South 4th Street 
     Las Vegas, Nevada 89101 
     (702) 384-8424 
      
     KAMER ZUCKER ABBOTT 
     /s/ Gregory J. Kamer    
     GREGORY J. KAMER, ESQ. 
     Nevada Bar No. 0270 
     KAITLIN H. ZIEGLER, ESQ. 
     Nevada Bar No. 013625 
     3000 W. Charleston Blvd., #3 
     Las Vegas, Nevada 89102 
     (702) 259-8640     
     Attorneys for Russell Road 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

      Plaintiffs’ Opposition to Russell Road’s Motion to Strike contains no actual legal 

arguments other than to concede that their originally filed supporting Declarations were 

facially deficient and accordingly, should be struck.  Other than this concession, Plaintiffs’ 

Opposition offers no argument or any legal references that remotely could establish that 

Plaintiffs’ “Renewed Motion for Class Certification” is not prohibited by EDCR 2.24 or that 

the included Declarations of each Plaintiff are admissible under the circumstances.  As a 

result, Russell Road’s Motion to Strike should be granted and Plaintiffs’ “Renewed Motion 

for Class Certification” should be struck from the record, or otherwise not heard by this Court. 

II. ARGUMENT 

A.  Plaintiffs’ “Renewed Motion for Class Certification” Must Be Struck From the  
      Record Since EDCR 2.24 Prohibits Plaintiffs From Moving This Court To Rehear  
      Plaintiffs’ Previously Denied Motion for Class Certification. 
 
 EDCR 2.24(a) expressly prohibits the rehearing of any previously disposed of motion.  

EDCR 2.24(b) requires that any motion to rehear a previous motion must be filed within 10 

days from the entry of an order.  Russell Road’s Motion to Strike correctly identified that 

Plaintiffs’ “Renewed Motion for Class Certification,” which consists of nothing more than 

Plaintiffs’ attachment of its previously denied Motion for Class Certification, violated EDCR 

2.24(a) and (b), when it was filed on June 19, 2017, or months after this Court denied 

Plaintiffs’ previous attempt.  See Motion to Strike at 11-13.   

 Plaintiffs’ Opposition offers no argument as to how their “Renewed Motion for Class 

Certification” does not violate EDCR 2.24(a) or (b).  See Opposition at 3.  Without even the 

slightest legal reference or supporting argument, Plaintiffs contend that they have “carefully 
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tailored” (in a page and a half) their “Renewed Motion for Class Certification” to address the 

alleged problems identified by the Court in denying their previous Motion for Class 

Certification.  See Id.  Plaintiffs have not done any such tailoring.  Instead, Plaintiffs simply 

have attached their entire previously considered and denied Motion for Class Certification as 

the basis for certifying their improperly proposed new Subclasses.  See Renewed Motion at 1-

2.   

 EDCR 2.24 clearly prohibits the rehearing, reconsideration, or re-use of the evidence 

and arguments contained in their previously disposed of Motion for Class Certification to 

support their “renewed” motion.  Therefore, Plaintiffs’ Renewed Motion for Class 

Certification must be struck from the record as a fugitive document, or otherwise not be heard 

by the Court.  

B.  Plaintiffs’ Declarations Provided In Support of Plaintiffs’ Renewed Motion for Class  
      Certification Must Be Struck Since Plaintiffs’ Supporting Declarations Fail to Meet  
      the Requirements of EDCR 2.21(a).   
 
 As explained in Russell Road’s Motion to Strike, Plaintiffs’ supporting Declarations 

should be struck because each is deficient, in that none were made under a penalty of perjury 

and none are admissible as evidence in the manner required by NRCP 56(e).  See Motion to 

Strike at 14-15.  Plaintiffs’ Opposition concedes that their Declarations were facially deficient, 

which warrants the striking of each.  See Opposition at 4.  However, Plaintiffs’ Opposition 

fails to offer any argument as to how these Declarations or the contents thereof are admissible.  

See Id.   

 Under Nevada law, the Court may exclude evidence where “its probative value is 

substantially outweighed by the danger of unfair prejudice,  . . . confusion of issues, or . . . 

misleading jury.  Southern Pac. Transp. Co. v. Fitzgerald, 94 Nev. 241, 243, 577 P.2d 1234, 
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1235 (1978) (quoting NRS 48.035(1)).  Here, Plaintiffs’ declarations and the contents thereof 

should not be admitted as evidence since admission would unfairly prejudice Russell Road.  

Plaintiffs’ Declarations were never part of the evidentiary record and more importantly, 

Russell Road never had any opportunity to conduct discovery of the facts asserted therein.  

Therefore, Russell Road is severely prejudiced by Plaintiffs’ use of these Declarations to 

support their Renewed Motion for Class Certification.  Consequently, Plaintiffs’ supporting 

Declarations are not admissible and should be struck from the record as fugitive documents.   

     III. CONCLUSION 

 Based on the arguments provided above in reply to Plaintiffs’ Opposition, Russell Road 

respectfully requests that this Court grant its Motion to Strike Plaintiffs’ Renewed Motion for 

Class Certification and Motion to Strike Plaintiffs’ Declarations on an Order Shortening Time.   

DATED this 6th day of July, 2017. 

                MORAN BRANDON BENDAVID MORAN 
      
      /s/ Jeffery A. Bendavid,    
     JEFFERY A. BENDAVID, ESQ. 
     Nevada Bar No. 6220 
     STEPHANIE J. SMITH, ESQ. 
     Nevada Bar No. 11280 
     630 South 4th Street 
     Las Vegas, Nevada 89101 
     (702) 384-8424 
 
     KAMER ZUCKER ABBOTT 
 
     /s/ Gregory J. Kamer    
     GREGORY J. KAMER, ESQ. 
     Nevada Bar No. 0270 
     KAITLIN H. ZIEGLER, ESQ. 
     Nevada Bar No. 013625 
     3000 W. Charleston Blvd., #3 
     Las Vegas, Nevada 89102 
     (702) 259-8640     
     Attorneys for Russell Road 

APP 1125


