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CERTIFICATE OF SERVICE

I hereby certify that on the 31st day of May, 2017, I served the foregoing

“Declaration of Stephen Michael Paris Regarding the Information Fields in

TitleMax’s Accounting” on counsel by the Court’s electronic filing system and by

courtesy email to the persons and addresses listed below:

Adam Paul Laxalt
Attorney General
David J. Pope
Sr. Deputy Attorney General
Vivienne Rakowsky
Deputy Attorney General
Rickisha Hightower-Singletary
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
DPope@AG.NV.gov
VRakowsky@AG.NV.gov
RSingletary@AG.NV.gov

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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CERTIFICATE OF SERVICE

I hereby certify that on the 31st day of May, 2017, I served the foregoing

“Declaration of Stephen Michael Paris Regarding the Procedures TitleMax has

Utilized to Safeguard the Accounting and Loan Documents Reviewed to

Compile the Accounting” on counsel by the Court’s electronic filing system and

by courtesy email to the persons and addresses listed below:

Adam Paul Laxalt
Attorney General
David J. Pope
Sr. Deputy Attorney General
Vivienne Rakowsky
Deputy Attorney General
Rickisha Hightower-Singletary
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
DPope@AG.NV.gov
VRakowsky@AG.NV.gov
RSingletary@AG.NV.gov

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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NEOJ
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
MALANI DALE KOTCHKA-ALANES (SBN 13,168)
LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
(702) 949-8200
DPolsenberg@LRRC.com
JHenriod@LRRC.com
MKotchkaAlanes@LRRC.com

PATRICK J. REILLY (SBN 6103)
ERICA C. SMIT (SBN 13,959)
HOLLAND AND HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600
Fax: (702) 669-4650
PReilly@HollandHart.com
ECSmit@HollandHart.com

Attorneys for Petitioner
TitleMax of Nevada, Inc., d/b/a
TitleBucks and TitleMax

DISTRICT COURT
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Petitioner,
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BUSINESS AND INDUSTRY FINANCIAL
INSTITUTIONS DIVISION,

Respondent.

Case No. A-16-743134-J
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Please take notice that on the 30th day of May, 2017, an “Order

Regarding Hearing and Briefing Schedule” was entered in this case. A copy of

the order is attached.

Dated this 1st day of June, 2017.
LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Malani Dale Kotchka-Alanes -
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
MALANI DALE KOTCHKA-ALANES (SBN 13,168)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

PATRICK J. REILLY (SBN 6103)
ERICA C. SMIT (SBN 13,959)
HOLLAND AND HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

I hereby certify that on the 1st day of June, 2017, I served the foregoing

“Notice of Entry of ‘Order Regarding Hearing and Briefing Schedule’” on

counsel by the Court’s electronic filing system and by courtesy email to the

persons and addresses listed below:

Adam Paul Laxalt
Attorney General
David J. Pope
Sr. Deputy Attorney General
Vivienne Rakowsky
Deputy Attorney General
Rickisha Hightower-Singletary
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
DPope@AG.NV.gov
VRakowsky@AG.NV.gov
RSingletary@AG.NV.gov

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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ECSmit@HollandHart.com

Attorneys for Petitioner
TITLEMAX OF NEVADA, INC., d/b/a
TITLEBUCKS d/b/a TITLEMAX
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TitleMax draws the Court’s attention to two additional legal authorities.

NRAP 31(e).

I. A.B. 163 IS NOW LAW, AND IT SUBSTANTIVELY CHANGES NRS 604A.210

TitleMax previously brought a bill being considered by the Nevada legislature

to the Court’s attention. To complete its disclosure, TitleMax informs the Court that

Assembly Bill 163 (“A.B. 163”) was approved by the Governor on June 1, 2017. A

color copy of the bill as enrolled is attached as Exhibit A and is available at

https://www.leg.state.nv.us/Session/79th2017/Bills/AB/AB163_EN.pdf.

Section 4, amending NRS 604A.210, will become effective on July 1, 2017.

(See A.B. 163, Section 10.1.) Importantly, the changes to the law are not retroactive:

Any contract or agreement that is entered into pursuant to chapter
604A of NRS before July 1, 2017 and that does not comply with
sections 1, 1.3, 2, 3, 4, 5.5 to 6.5, inclusive, 8 and 9 of this act remains
in effect in accordance with the provisions of the contract or
agreement.

(A.B. 163, Section 9.1.)

This is important because the legislature’s election against retroactivity

indicates that A.B. 163 is a substantive change in the law, rather than a mere

“clarification.” See Beaver v. Tarsadia Hotels, 816 F.3d 1170, 1187 (9th Cir. 2016)

(“Although the title notes that this is a clarification, the lapse between the enactment

of the bill and the bill’s effective date (180 days), coupled with the bill’s silence on

the issue of retroactivity, suggests that this was actually a change in the law.”); cf.

Beaver v. Tarsadia Hotels, 29 F. Supp. 3d 1323, 1328 (S.D. Cal. 2014) (“When an

amendment is deemed clarifying rather than substantive, it is applied retroactively.”

(internal quotation marks and citation omitted); Pub. Employees’ Benefits Program v.

Las Vegas Metro. Police Dep’t, 124 Nev. 138, 158, 179 P.3d 542, 555 (2008) (“And

the Legislature expressly made the ‘participate in’ language retroactive to October 1,

2003. Therefore, in amending NRS 287.023(4), the Legislature meant to clarify its

original intent . . . .”) (footnote omitted).
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Here, the Nevada legislature has not been silent on the issue of retroactivity,

but has expressly declared that the changes to NRS 604A.210 enacted by A.B. 163 do

not become effective until July 1, 2017, and do not apply to contracts signed before

July 1, 2017. (A.B. 163, Sections 9.1 and 10.1.)

II. POLICY CONSIDERATIONS CANNOT TRUMP STATUTORY LANGUAGE

In further support of TitleMax’s argument that the plain language of the statute

controls (see TitleMax’s 12/05/16 Mem. of P & A in Supp. of Pet. for J. Review at

26-31), TitleMax points the Court’s attention to an opinion issued by the United

States Supreme Court on June 12, 2017.

Writing for a unanimous Court, Justice Gorsuch reiterated that policy

considerations cannot trump statutory language, as the actual language used in

statutes is often the result of compromise (as was the case with NRS 604A.2101):

Indeed, it is quite mistaken to assume, as petitioners would have us,
that “whatever” might appear to “further[ ] the statute’s primary
objective must be the law.” Rodriguez v. United States, 480 U. S. 522,
526 (1987) (per curiam)(emphasis deleted). Legislation is, after all,
the art of compromise, the limitations expressed in statutory terms
often the price of passage, and no statute yet known “pursues its
[stated] purpose[ ] at all costs.” Id., at 525–526. For these reasons and
more besides we will not presume with petitioners that any result
consistent with their account of the statute’s overarching goal must be
the law but will presume more modestly instead “that [the] legislature
says . . . what it means and means . . . what it says.” Dodd v. United
States, 545 U. S. 353, 357 (2005) (internal quotation marks omitted;
brackets in original).

Henson v. Santander Consumer USA Inc., No. 16-349, 582 U.S. ___, 2017 WL

2507342, at *6 (June 12, 2017). Whatever the consumer protectionist intent behind

NRS 604A might have been, this cannot trump the actual statutory language used. Id.

////

////

1 (See TitleMax’s 12/05/16 Mem. of P & A in Supp. of Pet. for J. Review at 8-11.)
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III. DISAGREEMENT WITH REGULATORS – AND A SUBSEQUENT CHANGE

TO THE STATUTE – DO NOT EVIDENCE WILLFULNESS

In further support of TitleMax’s argument that disagreement with the regulator

does not constitute willfulness or nefarious conduct (see TitleMax’s 12/05/16 Mem.

of P & A in Supp. of Pet. for J. Review at 37-39), TitleMax again points to the United

States Supreme Court’s recent opinion:

After all, it’s hardly unknown for new business models to emerge in
response to regulation, and for regulation in turn to address new
business models. Constant competition between constable and quarry,
regulator and regulated, can come as no surprise in our changing
world. But neither should the proper role of the judiciary in that
process—to apply, not amend, the work of the People’s
representatives.

Henson, 582 U.S. ___, 2017 WL 2507342, at *7.

Dated this 16th day of June, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Malani Dale Kotchka-Alanes
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
MALANI DALE KOTCHKA-ALANES (SBN 13,168)
ABRAHAM G. SMITH (SBN 13,250)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

PATRICK J. REILLY (SBN 6103)
ERICA C. SMIT (SBN 13959)
HOLLAND AND HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600

Attorneys for Petitioners
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CERTIFICATE OF SERVICE

I hereby certify that on the 16th day of June, 2017, I served the foregoing

“Supplement to Supplemental Authorities” on counsel by the Court’s electronic filing

system and by courtesy email to the persons and addresses listed below:

Adam Paul Laxalt
Attorney General
David J. Pope
Sr.Deputy Attorney General
Vivienne Rakowsky
Deputy Attorney General
Rickisha Hightower-Singletary
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
DPope@AG.NV.gov
VRakowsky@AG.NV.gov
RSingletary@AG.NV.gov

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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- 79th Session (2017) 

Assembly Bill No. 163–Assemblyman Flores 
 

CHAPTER.......... 
 

AN ACT relating to financial services; requiring a person who is 
licensed to operate certain loan services to verify a 
customer’s ability to repay the loan before making certain 
short-term loans to the customer; requiring a person who 
makes a deferred deposit loan to offer an extended payment 
plan under certain circumstances; providing that certain 
contracts for the lease of an animal are subject to certain 
requirements imposed on high-interest loans; revising 
provisions governing defaults, lengths of term and grace 
periods relating to certain short-term loans; requiring certain 
notices to be posted by a person who is licensed to operate 
certain loan services; revising the requirements for making a 
title loan; and providing other matters properly relating 
thereto. 

Legislative Counsel’s Digest: 
 Existing law establishes standards and procedures governing the making of 
certain short-term loans, commonly referred to as “payday loans,” “high-interest 
loans” and “title loans.” (Chapter 604A of NRS) Section 1.3 of this bill: (1) 
prohibits a person from making such a loan unless the person has determined that 
the customer has the ability to repay the loan; and (2) establishes the factors that the 
person making the loan must consider when determining whether a customer has 
the ability to repay the loan. Section 1.3 also requires that the loan comply with the 
statutory requirements applicable to the type of loan involved. Section 1.7 of this 
bill requires a person who makes a deferred deposit loan to offer an extended 
payment plan to the customer under certain circumstances. 
 Section 3.5 of this bill includes in the definition of “high-interest loan” a 
contract for the lease of an animal for a purpose other than a business, commercial 
or agricultural purpose which charges an annual percentage rate of more than 40 
percent. Thus, under section 3.5, such lease contracts would be subject to the 
requirements of existing law for high-interest loans. 
 Existing law allows for a person making a payday loan, high-interest loan or 
title loan to offer the customer a grace period concerning repayment of the loan. 
(NRS 604A.210) Section 3 of this bill distinguishes a grace period from an 
extension of a loan that complies with certain statutory requirements. Section 4 of 
this bill prohibits a person making the loan from granting a grace period for the 
purpose of artificially increasing the amount a customer qualifies to borrow, or, 
with certain exceptions, from conditioning the grace period on the customer’s 
agreement to a new loan or a modification of the terms of the existing loan or the 
charging of interest at a rate in excess of that provided by the existing loan 
agreement. 
 Existing law requires a person making a payday loan, high-interest loan or title 
loan to post certain notices in a conspicuous place in every location at which the 
person conducts business. (NRS 604A.405) Section 5 of this bill provides that the 
person must post a notice of the existing requirement that the person must offer a 
repayment plan to a customer who defaults on a loan before the person commences 
specified collection actions. Section 5 also provides that the person must post a 
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notice that states the process for customers to file a complaint with the Office of the 
Commissioner of Financial Institutions. 
 Existing law sets forth certain restrictions on the actions of a person licensed to 
operate certain loan services. (NRS 604A.440) Section 6 of this bill adds to those 
restrictions a limitation on the reinitiation of electronic debit transactions. 
 Existing law provides restrictions on the making of title loans. (NRS 604A.450) 
Section 7 of this bill adds to those restrictions by specifying that the customer must 
legally own the vehicle which secures the loan and that the person making the loan 
cannot consider the income, except for the customer’s community property, of 
anyone who is not a legal owner of the vehicle who enters into a loan agreement 
with the licensee when determining whether the customer has the ability to repay 
the loan. 
 Section 8 of this bill makes conforming changes. 
 

EXPLANATION – Matter in bolded italics is new; matter between brackets [omitted material] is material to be omitted. 
 
 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

 
 Section 1.  Chapter 604A of NRS is hereby amended by 
adding thereto the provisions set forth as sections 1.3 and 1.7 of this 
act. 
 Sec. 1.3.  1.  A licensee shall not make a loan pursuant to 
this chapter unless the licensee determines pursuant to subsection 
2 that the customer has the ability to repay the loan and that the 
loan complies with the provisions of NRS 604A.425, 604A.450 or 
subsection 2 of NRS 604A.480, as applicable. 
 2.  For the purposes of subsection 1, a customer has the 
ability to repay a loan if the customer has a reasonable ability to 
repay the loan, as determined by the licensee after considering, to 
the extent available, the following underwriting factors: 
 (a) The current or reasonably expected income of the 
customer; 
 (b) The current employment status of the customer based on 
evidence including, without limitation, a pay stub or bank deposit; 
 (c) The credit history of the customer; 
 (d) The amount due under the original term of the loan, the 
monthly payment on the loan, if the loan is an installment loan, or 
the potential repayment plan if the customer defaults on the loan; 
and 
 (e) Other evidence, including, without limitation, bank 
statements, electronic bank statements and written representations 
to the licensee. 
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 3.  For the purposes of subsection 1, a licensee shall not 
consider the ability of any person other than the customer to repay 
the loan. 
 Sec. 1.7.  1.  A licensee shall allow a customer with an 
outstanding deferred deposit loan to enter into an extended 
payment plan if the customer: 
 (a) Has not entered into an extended payment plan for the 
deferred deposit loan during the immediately preceding 12-month 
period; and 
 (b) Requests an extended repayment plan before the time the 
deferred deposit loan is due. 
 2.  An extended payment plan entered into pursuant to 
subsection 1 must: 
 (a) Be in writing and be signed by the licensee and customer; 
and 
 (b) Provide a payment schedule of at least four payments over 
a period of at least 60 days. 
 3.  An extended payment plan entered into pursuant to 
subsection 1 must not: 
 (a) Increase or decrease the amount owed under the deferred 
deposit loan. 
 (b) Include any interest or fees in addition to those charged 
under the terms of the deferred deposit loan. 
 4.  If a customer defaults under an extended payment plan 
entered into pursuant to this section, the licensee may terminate 
the extended payment plan and accelerate the requirement to pay 
the amount owed. 
 Sec. 2.  NRS 604A.045 is hereby amended to read as follows: 
 604A.045  1.  “Default” means the failure of a customer to: 
 (a) Make a scheduled payment on a loan on or before the due 
date for the payment under the terms of a lawful loan agreement 
that complies with the provisions of NRS 604A.408, 604A.445 or 
subsection 2 of NRS 604A.480, as applicable, and any grace period 
that complies with the provisions of NRS 604A.210 ; [or under the 
terms of any lawful extension or repayment plan relating to the loan. 
and any grace period that complies with the provisions of  
NRS 604A.210;] or 
 (b) Pay a loan in full on or before [: 
  (1) The] the expiration of the [initial] loan period as set forth 
in a lawful loan agreement that complies with the provisions of 
NRS 604A.408, 604A.445 or subsection 2 of NRS 604A.480, as 
applicable, and any grace period that complies with the provisions 
of NRS 604A.210 . [; or 
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  (2) The due date of any lawful extension or repayment plan 
relating to the loan and any grace period that complies with the 
provisions of NRS 604A.210, provided that the due date of the 
extension or repayment plan does not violate the provisions of this 
chapter.] 
 2.  A default occurs on the day immediately following the date 
of the customer’s failure to perform as described in subsection 1. 
 Sec. 3.  NRS 604A.070 is hereby amended to read as follows: 
 604A.070  1.  “Grace period” means any period of deferment 
offered gratuitously by a licensee to a customer if the licensee 
complies with the provisions of NRS 604A.210. 
 2.  The term does not include an extension of a loan that 
complies with the provisions of NRS 604A.408, 604A.445 or 
subsection 2 of NRS 604A.480, as applicable. 
 Sec. 3.5.  NRS 604A.0703 is hereby amended to read as 
follows: 
 604A.0703  1.  “High-interest loan” means a loan made to a 
customer pursuant to a loan agreement which, under its original 
terms, charges an annual percentage rate of more than 40 percent. 
 2.  The term includes, without limitation, any single-payment 
loan, installment loan , [or] open-ended loan or contract for the 
lease of an animal for a purpose other than a business, 
commercial or agricultural purpose which, under [its] the original 
terms [,] of the loan or contract, charges an annual percentage rate 
of more than 40 percent. 
 3.  The term does not include: 
 (a) A deferred deposit loan; 
 (b) A refund anticipation loan; or 
 (c) A title loan. 
 Sec. 4.  NRS 604A.210 is hereby amended to read as follows: 
 604A.210  1.  The provisions of this chapter do not prohibit a 
licensee from offering a customer a grace period on the repayment 
of a loan or an extension of a loan, except that the licensee shall not 
[charge the customer: 
 1.  Any fees for granting such a grace period; or 
 2.  Any additional fees or additional interest on the outstanding 
loan during such a grace period.] grant a grace period for the 
purpose of artificially increasing the amount which a customer 
would otherwise qualify to borrow. 
 2.  Except in compliance with the provisions of NRS 
604A.408, 604A.445 or subsection 2 of NRS 604A.480, where they 
apply, a licensee shall not: 
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 (a) Condition the granting of the grace period on the customer 
making any new loan agreement or adding any addendum or term 
to an existing loan agreement; or 
 (b) Charge the customer interest at a rate in excess of that 
described in the existing loan agreement.  
 Sec. 5.  NRS 604A.405 is hereby amended to read as follows: 
 604A.405  1.  A licensee shall post in a conspicuous place in 
every location at which the licensee conducts business under his or 
her license: 
 (a) A notice that states the fees the licensee charges for 
providing check-cashing services, deferred deposit loan services, 
high-interest loan services or title loan services. 
 (b) A notice that states that if the customer defaults on a loan, 
the licensee must offer a repayment plan to the customer before 
the licensee commences any civil action or process of alternative 
dispute resolution or repossesses a vehicle. 
 (c) A notice that states a toll-free telephone number to the Office 
of the Commissioner to handle concerns or complaints of customers. 
 (d) A notice that states the process for filing a complaint with 
the Commissioner. 

 The Commissioner shall adopt regulations prescribing the form 
and size of the notices required by this subsection. 
 2.  If a licensee offers loans to customers at a kiosk, through the 
Internet, through any telephone, facsimile machine or other 
telecommunication device or through any other machine, network, 
system, device or means, except for an automated loan machine 
prohibited by NRS 604A.400, the licensee shall, as appropriate to 
the location or method for making the loan, post in a conspicuous 
place where customers will see it before they enter into a loan, or 
disclose in an open and obvious manner to customers before they 
enter into a loan, a notice that states: 
 (a) The types of loans the licensee offers and the fees he or she 
charges for making each type of loan; and 
 (b) A list of the states where the licensee is licensed or 
authorized to conduct business from outside this State with 
customers located in this State. 
 3.  A licensee who provides check-cashing services shall give 
written notice to each customer of the fees he or she charges for 
cashing checks. The customer must sign the notice before the 
licensee provides the check-cashing service. 
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 Sec. 5.5.  NRS 604A.408 is hereby amended to read as 
follows: 
 604A.408  1.  Except as otherwise provided in this chapter, the 
original term of a deferred deposit loan or high-interest loan must 
not exceed 35 days. 
 2.  The original term of a high-interest loan may be up to 90 
days if: 
 (a) The loan provides for payments in installments; 
 (b) The payments are calculated to ratably and fully amortize the 
entire amount of principal and interest payable on the loan; 
 (c) The loan is not subject to any extension; [and] 
 (d) The loan does not require a balloon payment of any kind [.] ; 
and 
 (e) The loan is not a deferred deposit loan. 
 3.  Notwithstanding the provisions of NRS 604A.480, a 
licensee shall not agree to establish or extend the period for the 
repayment, renewal, refinancing or consolidation of an outstanding 
deferred deposit loan or high-interest loan for a period that exceeds 
90 days after the date of origination of the loan. 
 Sec. 6.  NRS 604A.440 is hereby amended to read as follows: 
 604A.440  A licensee shall not: 
 1.  Use or threaten to use the criminal process in this State or 
any other state, or any civil process not available to creditors 
generally, to collect on a loan made to a customer. 
 2.  Commence a civil action or any process of alternative 
dispute resolution or repossess a vehicle before the customer 
defaults under the original term of a loan agreement or before the 
customer defaults under any repayment plan [,] or extension [or 
grace period] negotiated and agreed to by the licensee and customer, 
unless otherwise authorized pursuant to this chapter. 
 3.  Take any confession of judgment or any power of attorney 
running to the licensee or to any third person to confess judgment or 
to appear for the customer in a judicial proceeding. 
 4.  Include in any written agreement: 
 (a) A promise by the customer to hold the licensee harmless; 
 (b) A confession of judgment by the customer; 
 (c) An assignment or order for the payment of wages or other 
compensation due the customer; or  
 (d) A waiver of any claim or defense arising out of the loan 
agreement or a waiver of any provision of this chapter. The 
provisions of this paragraph do not apply to the extent preempted by 
federal law. 
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 5.  Engage in any deceptive trade practice, as defined in chapter 
598 of NRS, including, without limitation, making a false 
representation. 
 6.  Advertise or permit to be advertised in any manner any 
false, misleading or deceptive statement or representation with 
regard to the rates, terms or conditions for loans. 
 7.  Reinitiate an electronic debit transaction that has been 
returned by a customer’s bank except in accordance with the rules 
prescribed by the National Automated Clearing House Association 
or its successor organization. 
 8.  Use or attempt to use any agent, affiliate or subsidiary to 
avoid the requirements or prohibitions of this chapter. 
 Sec. 6.5.  NRS 604A.445 is hereby amended to read as 
follows: 
 604A.445  Notwithstanding any other provision of this chapter 
to the contrary: 
 1.  The original term of a title loan must not exceed 30 days. 
 2.  The title loan may be extended for not more than six 
additional periods of extension, with each such period not to exceed 
30 days, if: 
 (a) Any interest or charges accrued during the original term of 
the title loan or any period of extension of the title loan are not 
capitalized or added to the principal amount of the title loan during 
any subsequent period of extension; 
 (b) The annual percentage rate charged on the title loan during 
any period of extension is not more than the annual percentage rate 
charged on the title loan during the original term; and 
 (c) No additional origination fees, set-up fees, collection fees, 
transaction fees, negotiation fees, handling fees, processing fees, 
late fees, default fees or any other fees, regardless of the name given 
to the fees, are charged in connection with any extension of the title 
loan. 
 3.  The original term of a title loan may be up to 210 days if: 
 (a) The loan provides for payments in installments; 
 (b) The payments are calculated to ratably and fully amortize the 
entire amount of principal and interest payable on the loan; 
 (c) The loan is not subject to any extension; [and] 
 (d) The loan does not require a balloon payment of any kind [.] ; 
and 
 (e) The loan is not a deferred deposit loan. 
 Sec. 7.  NRS 604A.450 is hereby amended to read as follows: 
 604A.450  A licensee who makes title loans shall not: 

  APP  017395



 
 – 8 – 
 

 

- 79th Session (2017) 

 1.  Make a title loan that exceeds the fair market value of the 
vehicle securing the title loan. 
 2.  Make a title loan to a customer secured by a vehicle which 
is not legally owned by the customer. 
 3.  Make a title loan without [regard to the ability of the 
customer seeking the title loan to repay the title loan, including the 
customer’s current and expected income, obligations and 
employment. 
 3.] determining that the customer has the ability to repay the 
title loan, as required by section 1.3 of this act. In complying with 
this subsection, the licensee shall not consider the income of any 
person who is not a legal owner of the vehicle securing the title 
loan but may consider a customer’s community property and the 
income of any other customers who consent to the loan pursuant 
to subsection 5 and enter into a loan agreement with the licensee. 
 4.  Make a title loan without requiring the customer to sign an 
affidavit which states that: 
 (a) The customer has provided the licensee with true and correct 
information concerning the customer’s income, obligations, 
employment and ownership of the vehicle; and 
 (b) The customer has the ability to repay the title loan. 
 5.  Make a title loan secured by a vehicle with multiple legal 
owners without the consent of each owner. 
 Sec. 8.  NRS 604A.930 is hereby amended to read as follows: 
 604A.930  1.  Subject to the affirmative defense set forth in 
subsection 3, in addition to any other remedy or penalty, if a person 
violates any provision of NRS 604A.400, 604A.410 to 604A.500, 
inclusive, and sections 1.3 and 1.7 of this act, 604A.610, 604A.615, 
604A.650 or 604A.655 or any regulation adopted pursuant thereto, 
the customer may bring a civil action against the person for: 
 (a) Actual and consequential damages; 
 (b) Punitive damages, which are subject to the provisions of 
NRS 42.005; 
 (c) Reasonable attorney’s fees and costs; and 
 (d) Any other legal or equitable relief that the court deems 
appropriate. 
 2.  Subject to the affirmative defense set forth in subsection 3, 
in addition to any other remedy or penalty, the customer may bring a 
civil action against a person pursuant to subsection 1 to recover an 
additional amount, as statutory damages, which is equal to $1,000 
for each violation if the person knowingly: 
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 (a) Operates a check-cashing service, deferred deposit loan 
service, high-interest loan service or title loan service without a 
license, in violation of NRS 604A.400; 
 (b) Fails to include in a loan agreement a disclosure of the right 
of the customer to rescind the loan, in violation of NRS 604A.410; 
 (c) Violates any provision of NRS 604A.420; 
 (d) Accepts collateral or security for a deferred deposit loan, in 
violation of NRS 604A.435, except that a check or written 
authorization for an electronic transfer of money shall not be 
deemed to be collateral or security for a deferred deposit loan; 
 (e) Uses or threatens to use the criminal process in this State or 
any other state to collect on a loan made to the customer, in 
violation of NRS 604A.440; 
 (f) Includes in any written agreement a promise by the customer 
to hold the person harmless, a confession of judgment by the 
customer or an assignment or order for the payment of wages  
or other compensation due the customer, in violation of  
NRS 604A.440; 
 (g) Violates any provision of NRS 604A.485; 
 (h) Violates any provision of NRS 604A.490; or 
 (i) Violates any provision of NRS 604A.442. 
 3.  A person may not be held liable in any civil action brought 
pursuant to this section if the person proves, by a preponderance of 
evidence, that the violation: 
 (a) Was not intentional; 
 (b) Was technical in nature; and 
 (c) Resulted from a bona fide error, notwithstanding the 
maintenance of procedures reasonably adapted to avoid any such 
error. 
 4.  For the purposes of subsection 3, a bona fide error includes, 
without limitation, clerical errors, calculation errors, computer 
malfunction and programming errors and printing errors, except that 
an error of legal judgment with respect to the person’s obligations 
under this chapter is not a bona fide error. 
 Sec. 9.  1.  Any contract or agreement that is entered into 
pursuant to chapter 604A of NRS before July 1, 2017 and that does 
not comply with sections 1, 1.3, 2, 3, 4, 5.5 to 6.5, inclusive, 8 and 9 
of this act remains in effect in accordance with the provisions of the 
contract or agreement. 
 2.  Any contract or agreement that is entered into pursuant to 
chapter 604A of NRS before October 1, 2017, and that does not 
comply with sections 1.7, 3.5, 5 and 7 of this act remains in effect in 
accordance with the provisions of the contract or agreement. 
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 Sec. 10.  1.  This section and sections 1, 1.3, 2, 3, 4, 5.5, 6, 
6.5, 8 and 9 of this act become effective on July 1, 2017. 
 2.  Sections 1.7, 3.5, 5 and 7 of this act become effective on 
October 1, 2017. 
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Please take notice that on the 21st day of September, 2017, an “Order

Reversing and Vacating Administrative Law Judge’s Order” was entered in this

case. A copy of the order is attached.

Dated this 22nd day of September, 2017.
LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Daniel F. Polsenberg-
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
MALANI DALE KOTCHKA-ALANES (SBN 13,168)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

PATRICK J. REILLY (SBN 6103)
ERICA C. SMIT (SBN 13,959)
HOLLAND AND HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

I hereby certify that on the 22nd day of September, 2017, I served the

foregoing “Notice of Entry of Order” on counsel by the Court’s electronic filing

system and by courtesy email to the persons and addresses listed below:

Adam Paul Laxalt
Attorney General
David J. Pope
Sr. Deputy Attorney General
Vivienne Rakowsky
Deputy Attorney General
Rickisha Hightower-Singletary
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
DPope@AG.NV.gov
VRakowsky@AG.NV.gov
RSingletary@AG.NV.gov

/s/ Adam Crawford
An Employee of Lewis Roca Rothgerber Christie LLP
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Steven D. Grierson
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Pursuant to NRCP 59(e), TitleMax moves the Court to alter or amend the judgment entered

on September 21, 2017. TitleMax requests three provisions of supplemental relief that are natural

consequences of reversing the Administrative Law Judge’s (ALJ’s) order. TitleMax requests that

this Court order the State of Nevada, Department of Business and Industry Financial Institutions

Division (FID) to:

1) Return to TitleMax the costs for the court reporter and transcripts in the administrative

proceedings paid by TitleMax;

2) Reissue the FID’s Reports of Examination for TitleMax for 2014 and 2015 and provide

TitleMax with “Satisfactory” ratings, as it has now been determined that TitleMax did not

violate any statutory or regulatory provision; and

3) Either (a) remove from the FID’s website (http://fid.nv.gov/Opinion/Enforcement_Actions/)

the ALJ’s order of August 12, 2016 (which this Court has now reversed) and accompanying

letters, notices of hearing, and administrative complaints and documents, or (b) also post on

the FID’s website this Court’s order of September 21, 2017 reversing and vacating the

ALJ’s order so that the public is not misled.

NOTICE OF MOTION

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the

foregoing “TitleMax’s Motion for Supplemental Relief” for hearing on ______________, ___, at

___:___ __.m., or as soon thereafter as counsel may be heard, in Department 28 of the Eighth

Judicial District Court, 200 Lewis Avenue, Las Vegas, Nevada 89155.

MEMORANDUM OF POINTS AND AUTHORITIES

This Court has inherent authority to order supplemental relief to give effect to its orders.

The three items of supplemental relief requested by TitleMax are natural corollaries of this Court’s

order reversing the decision of the ALJ and finding that TitleMax did not violate any provision of

11/2/17
9:00A
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NRS 604A. As such, they should be granted to give effect to this Court’s order and provide

meaningful relief to TitleMax.

BACKGROUND

In August 2014, the FID commenced an examination of TitleMax, visiting several different

TitleMax locations in Nevada. (ROA 008918-34.) Upon the close of the examination in December

2014, the major violations the FID noted were purported repeat violations of NAC 604A.230, NRS

604A.445(3), and NRS 604A.210. (ROA 008927-30.) The FID gave TitleMax a “Needs

Improvement” rating, indicating that TitleMax and its management “have demonstrated less than

satisfactory compliance, or instances and situations involving a lack of compliance with applicable

state and federal laws and regulations.” (ROA 008930.)

The FID commenced another examination of TitleMax in May 2015, with the examination

closing June 17, 2015. (ROA 008936-48.) The FID again focused on purported violations of NRS

604A.445(3) and NRS 604A.210. (ROA 008942-44.) This time the FID gave TitleMax an

“Unsatisfactory” rating, indicating that TitleMax and its management “have demonstrated

substantial lack of compliance with applicable laws and regulations.” (ROA 008945.)

The FID commenced administrative proceedings against TitleMax, and on August 12, 2016,

the ALJ issued her findings and order. (ROA 012279-012295.) The ALJ found that TitleMax had

not violated of NAC 604A.230, a finding the FID did not challenge or appeal. (ROA 012290-91.)

However, the ALJ determined that TitleMax had willfully violated NRS 604A.445(3) and

NRS 604A.210. (ROA 012297-90, ROA0012292-94.) Among other sanctions, the ALJ ordered

that TitleMax pay an administrative fine and that “[p]ursuant to 604A.820(1)(c), TitleMax must

compensate [the] FID for any costs expended on the court reporter and for transcripts of the

hearing.” (ROA 0012293-94.)

On September 21, 2017, this Court entered an order reversing and vacating the ALJ’s order,

finding that TitleMax did not violate NRS 604A.210 or NRS 604A.445. (9/21/2017 Order

Reversing and Vacation ALJ’s Order ¶¶ 43-44, 63, 80.) The Court ordered that “the FID must

return to TitleMax the $50,000 administrative fine already paid by TitleMax.” (Id. at 22.)
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LEGAL STANDARD

“[E]very court, with few exceptions, has inherent power to enforce its decrees and to make

such orders as may be necessary to render them effective.” Horn & Hardart Co. v. Nat’l Rail

Passenger Corp., 843 F.2d 546, 548 (D.C. Cir. 1988) (internal quotation marks and citation

omitted); see also Rincon Band of Mission Indians v. Harris, 618 F.2d 569, 575 (9th Cir. 1980) (“If

further relief becomes necessary at a later point, however, . . . the inherent power of the court to

give effect to its own judgment . . . would empower the district court to grant supplemental relief,

including injunctive relief.”) (citations omitted).

ARGUMENT

I. BECAUSE TITLEMAX DID NOT ENGAGE IN ANY STATUTORY OR REGULATORY

VIOLATION, THE FID MUST RETURN THE ADMINISTRATIVE COSTS PAID BY TITLEMAX

The ALJ ordered TitleMax to pay the costs for the court reporter and transcripts of the

administrative hearing pursuant to NRS 604A.820. (ROA 0012293.) NRS 604A.820 provides in

relevant part:

1. If the Commissioner has reason to believe that grounds for revocation or
suspension of a license exist, the Commissioner shall give 20 days’ written notice
to the licensee stating the contemplated action and, in general, the grounds
therefor and set a date for a hearing.

2. At the conclusion of a hearing, the Commissioner shall:
(a) Enter a written order either dismissing the charges, revoking the license or

suspending the license for a period of not more than 60 days, which period must
include any prior temporary suspension. The Commissioner shall send a copy of
the order to the licensee by registered or certified mail.

(b) Impose upon the licensee an administrative fine of not more than $10,000
for each violation by the licensee of any provision of this chapter or any
regulation adopted pursuant thereto.

(c) If a fine is imposed pursuant to this section, enter such order as is
necessary to recover the costs of the proceeding, including investigative costs
and attorney’s fees of the Commissioner.

3. The grounds for revocation or suspension of a license are that:
. . . .

(b) The licensee, either knowingly or without any exercise of due care to
prevent it, has violated any provision of this chapter or any lawful regulation
adopted pursuant thereto . . . .

NRS 604A.820 (emphasis added).

  APP  017432



4

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Pursuant to NRS 604A.820(2)(c), the ALJ had authority to order TitleMax to pay certain

costs of the administrative proceeding only if there were grounds for revoking or suspending

TitleMax’s license and only if an administrative fine was imposed against TitleMax. However, this

Court has now determined that TitleMax did not violate any statutory provision and that an

administrative fine should not have been imposed on TitleMax. ((9/21/2017 Order Reversing and

Vacation ALJ’s Order ¶¶ 43-44, 63, 80, Order at 22.) Thus, there are no grounds (and no statutory

authority) for TitleMax to remain responsible for the costs of the administrative hearing.

Because this Court has reversed the ALJ’s determination and ordered the FID to return to

TitleMax the administrative fine TitleMax paid, the FID must also return to TitleMax the

administrative costs it paid. See NRS 604A.820(2)(c).

II. THE FID SHOULD REISSUE THE 2014 AND 2015 REPORTS

OF EXAMINATION WITH “SATISFACTORY RATINGS”

TitleMax takes its regulatory ratings very seriously. The ratings TitleMax receives from

agencies like the FID impact TitleMax’s reputation and standing with customers.

The 2014 “Needs Improvement” rating and the 2015 “Unsatisfactory” rating were based on

regulatory and statutory violations that the ALJ and this Court have now determined were

unfounded. The ALJ found that TitleMax did not violate NAC 604A.230 (a ruling the FID did not

challenge), and this Court determined that TitleMax did not violate NRS 604A.210 or NRS

604A.445. TitleMax should not have poor regulatory ratings remain on its record for statutory and

regulatory violations it never committed.

For this Court’s order to have effect and provide TitleMax with meaningful relief, the FID

should be ordered to reissue its 2014 and 2015 Reports of Examination to TitleMax with

“Satisfactory” ratings.

III. THE FID SHOULD REMOVE THE ADMINISTRATIVE PROCEEDINGS

AND ALJ’S ORDER FROM ITS ENFORCEMENT WEBSITE OR AT LEAST POST

THIS COURT’S ORDER ALSO TO PROVIDE A FAIR AND ACCURATE PORTRAYAL

OF THE FID’S PROCEEDINGS AGAINST TITLEMAX

The FID’s administrative proceedings against TitleMax in this case have been in large

measure a public vendetta against TitleMax. The FID has had the press present at several hearings
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and events; the FID has mentioned TitleMax by name in statements made to the Nevada legislature;

and the FID has publicly posted on its website its administrative complaint against TitleMax and the

ALJ’s favorable ruling to the FID. (See http://fid.nv.gov/Opinion/Enforcement_Actions/.) While

the FID has been quick to post favorable rulings to it (and even its own unsubstantiated allegations),

the FID has not posted this Court’s order reversing and vacating the ALJ’s order or otherwise

indicated that the ALJ’s order is no longer valid authority.

While this Court has vindicated TitleMax in its statutory positions, the FID is still portraying

TitleMax as an entity that willfully violated the law. For this Court’s order to mean something and

give TitleMax relief from the FID’s inaccurate representations, TitleMax requests that this Court

order the FID to either (a) remove from the FID’s website the ALJ’s Order and accompanying

documents related to the administrative proceedings against TitleMax, or (b) post this Court’s order

reversing and vacating the ALJ’s order. This is required to give a fair and accurate picture of the

FID’s proceedings against TitleMax, to give effect to this Court’s order, and to provide the full

picture so the public is not misled.

CONCLUSION

TitleMax requests three items of supplemental relief that are natural consequences and

corollaries of this Court’s order reversing and vacating the ALJ order and finding that TitleMax did

not engage in any statutory violations. These provisions are necessary to give effect to this Court’s

order and provide TitleMax with meaningful relief. TitleMax accordingly requests that the order

entered by this Court on September 21, 2017, be amended to provide that the FID must:

1) Return to TitleMax the costs for the court reporter and transcripts in the administrative

proceedings paid by TitleMax;

2) Reissue the FID’s Reports of Examination for TitleMax for 2014 and 2015, providing

TitleMax with “Satisfactory” ratings; and

3) Either (a) remove from the FID’s website (http://fid.nv.gov/Opinion/Enforcement_Actions/)

the ALJ’s order and accompanying administrative and enforcement documents, or (b) post

this Court’s order reversing and vacating the ALJ’s order.

  APP  017434



6

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Dated this 2nd day of October, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Malani Kotchka-Alanes -
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
MALANI DALE KOTCHKA-ALANES (SBN 13,168)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

PATRICK J. REILLY (SBN 6103)
ERICA C. SMIT (SBN 13,9//59)
HOLLAND AND HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of October, 2017, I served the foregoing “TitleMax’s

Motion for Supplemental Relief” on counsel by the Court’s electronic filing system and by courtesy

email to the persons and addresses listed below:

Adam Paul Laxalt
Attorney General
David J. Pope
Sr. Deputy Attorney General
Vivienne Rakowsky
Deputy Attorney General
Rickisha Hightower-Singletary
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
DPope@AG.NV.gov
VRakowsky@AG.NV.gov
RSingletary@AG.NV.gov

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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OPPS 
ADAM PAUL LAXALT 

Attorney General 
David J. Pope (Bar No. 8617) 

Senior Deputy Attorney General 
Vivienne Rakowsky (Bar No. 9160) 

Deputy Attorney General 
Rickisha Hightower-Singletary (Bar No. 14019C) 
   Deputy Attorney General 
State of Nevada 
Office of the Attorney General 
555 E. Washington Blvd., Ste. 3900 
Las Vegas, NV 89101 
(702) 486-3420 (phone) 
(702) 486-3416 (fax)  
DPope@ag.nv.gov 
VRakowsky@ag.nv.gov 
RSingletary@ag.nv.gov 
 
Attorneys for Respondent 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
TITLEMAX OF NEVADA, INC. and 
TITLEBUCKS d/b/a TITLEMAX, a 
Nevada corporation,  
 

Petitioner, 
 
vs. 
 
STATE OF NEVADA, DEPARTMENT OF 
BUSINESS AND INDUSTRY 
FINANCIAL INSTITUTIONS DIVISION, 
 

Respondent. 

Case No.  A-16-743134-J 
Dept. No.  XV 
 
 

OPPOSITION TO TITLEMAX’S MOTION FOR SUPPLEMENTAL RELIEF 

STATE OF NEVADA, DEPARTMENT OF BUSINESS AND INDUSTRY, 

FINANCIAL INSTITUTIONS DIVISION (“FID”), by and through its counsel, ADAM 

PAUL LAXALT, Attorney General, DAVID J. POPE, Senior Deputy Attorney General, 

VIVIENNE RAKOWSKY, Deputy Attorney General, and RICKISHA HIGHTOWER-

SINGLETARY, Deputy Attorney General, hereby files its Opposition to TitleMax of 

Nevada, Inc.’s and TitleBucks d/b/a TitleMax’s (“TitleMax”) Motion for Supplemental 

Relief.   

Case Number: A-16-743134-J

Electronically Filed
10/16/2017 9:50 AM
Steven D. Grierson
CLERK OF THE COURT
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INTRODUCTION 

Reliance on Nevada Rules of Civil Procedure 59(e) (“NRCP”) is inappropriate for 

the amendments and/or alterations to the September 21, 2017 Judgment that TitleMax 

requests.  An NRCP 59(e) motion can be used to: (1) “correct[] manifest errors of law or 

fact”; (2)  provide “newly discovered or previously unavailable evidence”; (3)  “prevent 

manifest injustice”; or, (4) reflect a “change in controlling law.”  See generally AA Primo 

Builders, LLC v. Bertral Washington, 126 Nev 578, 582, 245 P.3d 1190, 1193 (2010) 

(internal quotations, and citation, omitted).  While NRCP 59(e) allows for the correction of 

an erroneous order or judgment and provides a remedy when the issues have been 

litigated and resolved, it will not offer additional relief to a movant on wholly collateral 

issues even if the relief is a “natural consequence” as asserted by TitleMax.  See Chiara v. 

Belaustegui, 86 Nev. 856, 858, 477 P.2d 857, 859 (1971) (“Rule 59(e) provides the remedy 

that, where the issues have been litigated and resolved, a motion may be made to alter or 

amend a judgment.” (emphasis added); AA Primo, 126 Nev. at 582.  

Costs for the court reporter, the reissuing of closed Reports of Examination and the 

contents of the FID’s Website were not litigated in this action.  As a result,                

NRCP 59(e) is inapplicable, and TitleMax’s Motion should be denied. See Minute Order, 

September 22, 2017 (showing that none of the recently raised issues were litigated and 

resolved). 

In the alternative, if this Court finds that TitleMax’s  requests  are not collateral 

and were previously litigated and resolved, TitleMax’s requests do not have merit 

because; (1) Prior to the administrative hearing, TitleMax offered to pay the entire cost of 

the court reporter; (2) the Reports of Examination for 2014 and 2015 have been closed for 

more than three and two years, respectively,  and any Order to reopen an exam and issue 

a different rating would be a violation of separation of powers; and, 3) the FID intends to 

post this Court’s Order from September 21, 2017 on the FID website when it posts the 

Notice of Appeal, as the Order is attached to the Notice of Appeal.    

/ / / 
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1. TitleMax offered to pay the entire costs of the court reporter 

The FID should not be Ordered to pay TitleMax for the court reporter because, 

pursuant to NRS 233B.121, the party that requests the court reporter for the 

administrative matter has to pay the bill.  In addition, NRS 233B.131 requires the party 

that files the Petition for Judicial Review (“PJR”) to file the transcript of the 

administrative hearing – arguably requiring them to pay for it upon acquisition.    

Notwithstanding, TitleMax originally offered to pay the entire cost of the court reporter.  

See email dated July 13, 2016 from Patrick Reilly to the ALJ stating that “TitleMax will 

bear the cost of having the court reporter attend,” attached hereto as Exhibit “A.”  In an 

effort to be fair, the FID responded to the email and offered to split costs of the court 

reporter.  See email dated July 13, 2016, attached hereto as Exhibit “B.”     

While TitleMax points to NRS 604A.820(2)(c) which allows for the recovery of costs 

of the proceeding including the investigative costs and attorney’s fees of the 

Commissioner, NRS 604A.820(2)(c)  is inapplicable because the FID did not ask for 

recovery of any costs of the investigation or attorney fees, although they were entitled to 

do so.  

The FID solely requested that TitleMax pay the court reporter, which TitleMax 

agreed to do.  Exhibit “C.”  The agreement did not include a carve-out requiring the           

FID to repay the court reporter costs if TitleMax were to prevail at the PJR level.  

TitleMax’s agreement to pay was simply an agreement between two consenting parties, 

and unrelated to NRS 604A.820.   

Additionally, NRS 233B.121, which governed the administrative proceeding clearly 

provides that “[o]ral proceedings, or any part thereof, must be transcribed on request of 

any party.  The party making the request shall pay all the costs for the transcription.”  

(emphasis added).  Here, as shown in Exhibit “A” counsel for TitleMax first requested the 

court reporter, and therefore is responsible to pay all costs for the transcription.          

NRS 233B.121(8).  Notwithstanding, NRS 233B.131(1)(a) required TitleMax to file the 

transcript with the court  in order to pursue the PJR and, therefore, TitleMax would have 

  APP  017439



 

Page 4 of 9 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

30

been required to obtain, and pay for, a transcript of a recording of the hearing if it had not 

requested a court reporter. 

As stated above, NRCP 59(e) does not apply to this issue because it was not 

previously litigated or resolved by the Court in this action.  While TitleMax could have 

raised the court reporter fees during the litigation, or mentioned it in the briefs or in open 

court, they did not.  Instead, TitleMax waited and tried to include it in the Order which 

was rejected by this Court.  See Minute Order dated September 22, 2017 and page 22 of 

Order, collectively attached hereto as Exhibit “E.” 

  Here, if this Court determines that the FID should pay any part of the court 

reporter’s bill it is important to consider that TitleMax ordered and immediately received 

expedited transcripts, which are considerably more expensive than the transcripts 

prepared in the normal course for, and received by, the FID.  The FID did not receive an 

electronic copy of the transcript of the first day of hearing until August 18, 2016 (a month 

after the hearing) and the electronic copies of the two additional days (July 19th and 20th) 

were not received until five weeks after the hearing on August 24, 2016.   Exhibit “D.”  

Accordingly, if this Court determines that the FID should pay any portion, it should be a 

very small portion of the court reporter fee.   

Therefore, TitleMax should pay since TitleMax asked for the court reporter 

pursuant to NRS 233B.121.  Additionally, TitleMax offered to bear the full costs a week 

before the hearing took place, and FID offered to pay half.  NRS 604A.820 does not apply 

because no costs or fees were recovered based on NRS 604A.820(2)(c).  NRS 233 B.131 

requires the party filing the PJR to provide a transcript.  Finally, NRCP 59(e) does not 

apply because this matter was not previously litigated.   

2. This Honorable Court would violate Separation of Powers if it Orders 

the FID to Reissue Annual Examinations that have been Closed for Years.   

This Honorable Court should not usurp the powers of the FID when the agency has 

acted pursuant to its legislative mandate.  To do so would be in violation of separation of 

powers.    
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Separating the power of the government between the executive, legislative and 

judicial branches ensures that each branch remains independent of each other.  Galloway 

v. Truesdell, 83 Nev. 13, 18, 422 P.2d 237, 241-242 (1967), see also generally,  NEVADA 

CONST, Art 3 § 1(“The powers of the Government of the State of Nevada shall be divided 

into three separate departments,--the Legislative,--the Executive and the Judicial; and no 

persons charged with the exercise of powers properly belonging to one of these 

departments shall exercise any functions, appertaining to either of the others, except in 

the cases expressly directed or permitted in this constitution.”).   Separation of powers 

protects liberty by making sure that power does not accumulate in any one branch of 

government.  Berkson v. LePome, 126 Nev. 492, 498, 245 P.3d 560, 565 (2010). 

The FID is an agency of the Executive Branch.  The Executive Branch enforces the 

laws written by the Legislative Branch, and the Judicial Branch hears and determines 

justiciable controversies (questions in controversy that are proper to be examined in a 

court of justice), and can enforce any valid judgment, decree or order.  Truesdell, 83 Nev. 

at 21.   

Each branch can exercise ministerial powers or functions where the power of a 

specific branch may overlap another branch, but the activities must be reasonably 

incidental to the performance of the duties of that specific branch.  For example, the 

judicial branch exercises a proper legislative power when it formulates rules incidental to 

the fulfillment of judicial duties.  Truesdell, 83 Nev. at 24. 

Separation of powers allows each branch of government to exercise its power 

without intrusion from another branch.  Blackjack Bonding v. City of Las Vegas 

Municipal Court, 116 Nev. 1213, 1219, 14 P.3d 1275,1280 (2000).  The Supreme Court 

has looked at this issue and found that if the judiciary legislates from the bench, the life 

and liberty of the subject would be exposed to arbitrary control.  Berkson v. LePome, 126 

Nev. 492, 498, 245 P.3d 560, 565 (2010).  Moreover, if the judiciary were to join with the 

executive power, the judge could become an oppressor.  Berkson v. LePome, 126 Nev. 492, 

498, 245 P.3d 560, 565 (2010).  That is why separation of powers is so important.  
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In this case, the Nevada Legislature has set forth in the Nevada Revised Statutes 

strict laws requiring that the FID perform annual examinations of all NRS 604A 

licensees.  NRS 604A.730(1); NRS 604A.710.  There is no law on the books giving the FID 

the ability to “reissue” an examination that has already been closed.1  Each examination 

covers a specific period of one year, and if there are changes to the laws, or to the 

interpretation of a law, any change in a licensee’s rating will be reflected in a subsequent 

or more current examination.  Once an exam is closed, that period of examination is also 

closed.   

The FID conducts the annual examinations pursuant to the statutes and 

regulations and uses its expertise and discretion to analyze the data using specific 

accounting principles.  The data gathered from the licensee is analyzed on an annual 

basis and the FID issues a rating for the particular period of time that has been 

examined.    

While this Court stated that TitleMax did not violate NRS 604A.210 or                   

NRS 604A.445, there were additional violations found in the Reports of Examination for 

2014 and 2015 that would still result in a less than satisfactory rating for  TitleMax  for 

those examination periods.  Some of the violations cited in 2014 and 2015 include; failure 

to properly determine a customer’s ability to repay a loan in violation of NRS 604A.450, 

making loans that exceed the fair market value of the vehicle in violation of                        

NRS 604A.450,  failure to keep and maintain required books and records in violation of 

NRS 604A.700 and NAC 604A.200, failure to properly offer a repayment plan in violation 

of NRS 604A.475 and NAC 604A.170, failure to properly account for partial payment of a 

loan in violation of NRS 604A.470, and  failure to provide documents in Spanish when the 

transaction is conducted in Spanish in violation of NRS 604A.410 and NAC 604A.160. 

None of the aforementioned violations were challenged at the administrative level or 

during the PJR, and it would be inappropriate for this Court to rule on them at this time.    

Pursuant to Chapter 604A, the examination process is strictly a power of the 
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executive agency, and is unrelated to the Court’s judicial powers.  If this Court were to 

order closed examinations from two and three years back to be reissued with a court 

ordered outcome, the judiciary would  actually assume the power of an executive agency, 

and be in violation of separation of powers.  As a result, because the examination process 

is expressly reserved for FID and beyond the jurisdiction of this Court, this Court should 

not dictate the rating a licensee should be issued on a report prepared years ago.2    

Moreover, Rule 59(e) does not apply because this issue was not litigated in this 

Court and when TitleMax attempted to slip this into the Order the Court properly crossed 

it out.   Exhibit “E, p. 22.” 

Accordingly, this Court should deny TitleMax’s Motion for an Order to re-issue 

closed examinations from two and three years in the past because this Court does not 

have the power to Order the FID to re-issue a closed examination, unless the Court can 

show that the Order is reasonably related to the court’s judicial duties.  Truesdell, 83 

Nev. at 23-24.    

  3. The  FID  intends to post this Court’s Order on its website when it posts  

the Notice of Appeal.    

TitleMax’s inflammatory assertion that the FID has some sort of “public vendetta” 

against it is unfounded and uncalled for.  Nevertheless, the FID plans to post this Court’s 

Order along with the Notice of Appeal as soon as the Notice is filed.   

CONCLUSION 

Based on the foregoing, the FID respectfully requests that this Honorable Court 

deny TitleMax’s Motion for the costs of the court reporter and transcripts and deny 

TitleMax’s request to reissue two and three year old reports of examination for all the 

reasons argued in this opposition along with any oral argument presented if this  

                            

2 Even if TitleMax had filed a petition seeking a writ of mandate, the authority to 
complete examinations and exam reports has been expressly and specifically given to the 
FID.   NRS 604A.730(1); NRS 604A.710. 
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Honorable Court holds a hearing on this matter.  The FID will post the Court Order along 

with the Notice of Appeal as soon as the Notice of Appeal is filed.   
 

Respectfully submitted this 16th day of October, 2017. 

      
 ADAM PAUL LAXALT 

Attorney General 
 
 
By: /v/ VIVIENNE RAKOWSKY_______________ 
      VIVIENNE RAKOWSKY 
      Deputy Attorney General  
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Office of the Attorney General, State of 

Nevada, and that on October 16, 2017, I filed the foregoing document via this Court’s 

electronic filing system. Parties that are registered with this Court’s EFS will be served 

electronically.  

 
_/s/ MICHELE CARO  
An employee of the office of the  
Nevada Attorney General  
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The FID argues that TitleMax’s request for supplemental relief should be denied because

TitleMax’s request has not already been litigated and resolved; but if this were the test, there would

never be any need for supplemental relief or any Rule 59(e) motion – all issues would necessarily

already be resolved. TitleMax’s requested relief arises directly from the matters litigated; the

Court’s ruling that TitleMax did not violate NRS 604A means that the ALJ erred in imposing costs

on TitleMax for such non-existent violations and that the FID should be required to revise its

erroneous Reports of Examination finding such statutory violations.

The FID next argues that TitleMax is not entitled to receive the court reporter and transcript

costs it paid at the administrative level because TitleMax voluntarily offered to pay these costs.

(10/16/2017 Opp’n to TitleMax’s Mot. for Supplemental Relief (“Opp’n”) at 3-4.) Parties often

offer to pay for court reporters when they need one, only to be later reimbursed if they are the

prevailing party. Contrary to the FID’s assertion that TitleMax’s payment of costs is “unrelated to

NRS 604A.820” (Opp’n at 3), the ALJ expressly ordered, “Pursuant to NRS 604A.820([2])(c),

TitleMax must compensate FID for any costs expended on the court reporter and for transcripts of

the hearing.” (ROA 012293.) Because the ALJ was wrong, this too should be reversed.

Finally, the FID argues that it should not be ordered to reissue its 2014 and 2015 Reports of

Examinations because that would somehow violate the separation of powers. (Opp’n at 4-7.) Even

the FID acknowledges that the Court has “the power to Order the FID to re-issue a closed

examination” if “the Court can show that the Order is reasonably related to the court’s judicial

duties.” (Opp’n at 7.) Such is the case here because a revision of the Reports of Examination is

necessary to provide TitleMax with meaningful relief and give effect to this Court’s ruling that

TitleMax did not violate NRS 604A.445 or NRS 604A.210.1

I. TITLEMAX’S REQUESTED SUPPLEMENTAL RELIEF

IS THE PROPER SUBJECT OF A RULE 59(e) MOTION

The FID takes selective quotes from inapposite cases and argues that TitleMax’s requested

supplemental relief cannot be the subject of a Rule 59(e) motion because the issues were not

1 TitleMax also requested in its Motion for Supplemental Relief that the FID remove from its
website the ALJ’s order or post this Court’s September 21, 2017 Order reversing and vacating the
ALJ’s order. The FID has now posted this Court’s September 21, 2017 Order.
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“litigated and resolved” in this action. (Opp’n at 2.)2 As an initial matter, that TitleMax committed

no statutory violations of NRS 604A was litigated and resolved– and it is that judicial finding that

underlies the supplemental relief TitleMax requests.

Moreover, the Nevada Supreme Court has held that the “formal requirements” of a Rule

59(e) motion “are minimal.” AA Primo Builders, LLC v. Washington, 126 Nev. 578, 581, 245 P.3d

1190, 1192 (2010). A Rule 59(e) motion must be filed within 10 days of service of notice of entry

of the judgment, and it must be in writing and state with particularity its grounds and the relief

sought. Id. “But beyond this, NRCP 59(e) does not impose limits on its scope.” Id., 126 Nev. at

582, 245 P.3d at 1192.

While Rule 59(e) motions generally cannot be used to request mere “‘correction of a clerical

error, or relief of a type wholly collateral to the judgment,’”3 the relief TitleMax requests is not

“wholly collateral” to the judgment. Rather, it is part and parcel of the ruling that TitleMax did not

violate NRS 604A.445 or NRS 604A.210. Absent a statutory violation, TitleMax should have

received satisfactory ratings for its 2014 and 2015 examinations and the ALJ should not have

ordered TitleMax to “compensate [the] FID for any costs expended on the court reporter and for

transcripts of the hearing” pursuant to NRS 604A.820. (ROA 012293.)

Unlike requests for attorneys’ fees, which are often considered “collateral” and thus

“generally do not fall under Rule 59(e),”4 even “a motion for discretionary prejudgment interest

does not raise issues wholly collateral to the judgment” because the court must examine “matters

encompassed within the merits of the underlying action,” such as “whether prejudgment interest is

necessary to compensate the plaintiff fully for his injuries . . . and other fundamental considerations

of fairness.” Osterneck v. Ernst & Whinney, 489 U.S. 169, 175–76 (1989) (internal quotation marks

and citation omitted; alteration incorporated). Here, the supplemental relief TitleMax requests is

2 The “litigated and resolved” language comes from Chiara v. Belaustegui. That case ruled that a
party could not use a Rule 59(e) motion “to vacate a default judgment;” “[t]o rule otherwise would
emasculate Rule 60(b), for any party who had been defaulted could, within 10 days after notice of
such default, file a 59(e) motion to alter or amend the judgment without asserting any reason why
he should be relieved of the default.” Chiara v. Belaustegui, 86 Nev. 856, 857–59, 477 P.2d 857,
857–58 (1970). The entirety of the opinion is 6 paragraphs and simply states that “where the issues
have been litigated and resolved” – as opposed to being decided by default – “a motion may be
made to alter or amend a judgment.” Id., 86 Nev. at 859, 477 P.2d at 858.
3 Id. (quoting 11 Wright, Miller, et al., Federal Practice and Procedure § 2810.1 (2d ed. 1995)).
4 11 Wright, Miller, et al., Federal Practice and Procedure § 2810.1 (3d ed. updated April 2017).
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necessary to compensate TitleMax for the FID’s and the ALJ’s erroneous statutory interpretations,

and fundamental considerations of fairness require the relief TitleMax is requesting. Therefore,

TitleMax’s request for supplemental relief under Rule 59(e) is entirely proper. 5

II. TITLEMAX SHOULD BE REIMBURSED

FOR THE COURT REPORTER AND TRANSCRIPT COSTS IT PAID

The ALJ erroneously ordered, “Pursuant to NRS 604A.820([2])(c), TitleMax must

compensate [the] FID for any costs expended on the court reporter and for transcripts of the

hearing.” (ROA 012293.) As pointed out in TitleMax’s motion for supplemental relief, the ALJ

had authority to award costs against TitleMax pursuant to NRS 604A.820(2)(c) only if TitleMax

violated a provision of NRS 604A and was assessed an administrative fine for such a violation. See

NRS 604A.820; (10/02/2017 TitleMax’s Mot. for Supp. Relief at 3-4.) But this Court ruled that

TitleMax did not violate any statutory provision and vacated the administrative fine imposed against

TitleMax. (See 9/21/2017 Order Reversing and Vacating ALJ’s Order.)

Forced to concede that NRS 604A.820 is no longer a proper basis for the award of costs to

stand, the FID argues (1) that TitleMax voluntarily agreed to pay the court reporter and transcript

costs, “unrelated to NRS 604A.820” and (2) that NRS 233B.121(8) requires the requesting party to

pay “all the costs for the transcription.” (Opp’n at 3-4.)

TitleMax’s offer to pay for the court reporter initially is not determinative of who must pay

the costs now. Parties often agree to pay for, or split, the costs of court reporters without precluding

the prevailing party from later recovering its costs. In fact, NRS 233B.121(8)6 is nothing more than

an initial allocation of who must bear the costs of transcription. It is similar to the initial cost

allocation in NRCP 30(b)(2), specifying that “the party taking the deposition shall bear the cost of

the recording.” But this does not preclude the prevailing party from later recovering such costs.

See NRS 18.005(2) & 18.020 (specifying that “costs” include “[r]eporters’ fees for depositions,

5 If TitleMax’s requested relief truly were “collateral” to the judgment, this would simply mean that
the ten-day filing deadline in Rule 59(e) does not apply. See, e.g., White v. New Hampshire Dep’t
of Employment Sec., 455 U.S. 445, 447-51 (1982) (holding that “a request for attorney’s fees under
[civil rights statute] raises legal issues collateral to the main cause of action” and is not “subject to
the 10-day timeliness standard of Rule 59(e)”).
6 (“Oral proceedings, or any part thereof, must be transcribed on request of any party. The party
making the request shall pay all the costs for the transcription.”).
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including a reporter’s fee for one copy of each deposition” and that such costs “must be allowed of

course to the prevailing party”). Prevailing parties are routinely awarded court reporter and

transcription costs, even if they initially agreed to pay for these. See NRS 18.005 & 18.020; see

also NRAP 39(e) (providing that prevailing party on appeal is entitled to costs for “the reporter’s

transcript” in the district court if the transcript was needed to determine the appeal).

The FID’s own exhibits belie any argument that the parties reached an agreement as to who

would permanently bear the costs of the court reporter and transcript, without any opportunity to

later recover such costs. The FID itself was requesting costs from the ALJ. (See Opp’n, Ex. C,

Email from the FID to the ALJ (“[T]he Division is only seeking the costs of the court reporter and

transcript used during the final hearing.”).) And, after erroneously siding with the FID on the

merits, the ALJ awarded the FID all “its costs expended on the court reporter and transcripts”

“[p]ursuant to 604A.820([2])(c).” The ALJ’s statutory interpretation, however, was erroneous and

has been reversed; as such, there is no basis to award costs to the FID under NRS 604A.820 or

otherwise.

Having engaged in no statutory violation and having prevailed in this Court, TitleMax is

entitled to the costs it paid for the court reporter and transcripts at the administrative level. These

costs amount to $4,063.60. (See Ex. 1 attached hereto, Invoices.)7

III. THE FID SHOULD BE REQUIRED TO REISSUE THE 2014 AND 2015 REPORTS

OF EXAMINATION WITH “SATISFACTORY RATINGS”

The FID feigns that there were other violations (besides the alleged violations of NAC

604A.230, NRS 604A.210, and NRS 604A.445) that would justify a less than satisfactory rating for

TitleMax for 2014 and 2015, and that it would violate the separation of powers doctrine for this

Court to order the FID to reissue its 2014 and 2015 Reports of Examination with satisfactory

ratings. (Opp’n at 4-7.) Both arguments are misplaced.

7 These invoices reflect the amounts TitleMax actually paid and, contrary to the FID’s unsupported
assertions, demonstrate that TitleMax did not request any expedited transcripts or additional
services.
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A. There Were No Other Statutory or Regulatory Violations
Justifying a Less Than Satisfactory Rating

Post-hoc, the FID tries to rely on other minor alleged violations to justify its less than

satisfactory ratings of TitleMax in 2014 and 2015, but the FID knows these other violations were

either corrected or concerned so few customers (sometimes only one) that they would not have

resulted in less than satisfactory ratings. For example, the FID points to purported failures to

properly determine a customer’s ability to repay a loan in violation of NRS 604A.450. (Opp’n at

6.) But as TitleMax explained in its response to the FID’s 2014 Reports of Examination:

Despite our disagreement with the Division’s interpretation of NRS 604A.450, the
Companies changed their loan products offered in Nevada to a 210-day
installment loan rather than a single-pay loan as of July 2014. As discussed in the
exit review between the Companies and the Division, the change from the 30 day
product to the 210 day product has alleviated the Division’s concerns about the
ability to repay.

(ROA 009994 (emphasis added).) The FID agreed. (See ROA 008942 (the FID stating in its 2015

Report of Examination, “The licensee was previously cited for underwriting loans without regard to

the customer’s ability to repay the title loan. This is no longer apparent since the licensee started

underwriting loans with an original term of 210 days; therefore, this violation is deemed rectified.”)

(emphasis added).)

The FID also points to TitleMax allegedly “making loans that exceed the fair market value

of the vehicle in violation of NRS 604A.450.” (Opp’n at 6.) But as TitleMax pointed out in its

response to the FID’s 2015 Reports of Examination, this alleged violation was cited in only one

examination and the examiner was wrong:

As you will see in the attached Title Loan Agreement, [customer] was loaned an
amount of $7,720.00 which is significantly lower than the fair market value of
$10,850,00. The examiner errantly noted the total of payments of $11,464.42 as
the title loan amount. Accordingly, because the Companies did not loan in excess
of the fair market value of the vehicle, the Companies respectfully request that the
Division revise its examination report to remove all references to this alleged
violation.

(ROA 010008.)
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The FID points to purported failures to provide documents in Spanish in violation of NRS

604A.210 and NAC 604A.160 (Opp’n at 6), but as TitleMax pointed out in its response to the FID’s

2015 Reports of Examination, these violations were cited in only six examinations;8 customers have

the option to select either the English or Spanish version of various documents; “NRS 604A.410

does not require that the Company offer a Spanish version of the Loan Application or Customer

Affidavit in addition to the Title Loan Agreement;” and in regard to the three examinations where

employees failed to provide the Repayment Plan Agreement/Grace Period Deferment Agreement in

the customers’ initial language, TitleMax “implemented a process in our new point of sale system

that automatically prints all required documents in the customer’s primary language, thereby

addressing the issue of the store employee errantly selecting the wrong version of these documents.”

(ROA 010008.)

Regarding the alleged “failure to keep and maintain required books and records in violation

of NRS 604A.700 and NAC 604A.200, failure to properly offer a repayment plan in violation of

NRS 604A.475 and NAC 604A.170, [and] failure to properly account for partial payment of a loan

in violation of NRS 604A.470” (Opp’n at 6), these purported violations either happened only once

in regard to one customer – and TitleMax retrained its store employees on the applicable

requirements – or these alleged violations were cited in error. (See ROA 010009-010010.)

Thus, all of the “additional violations” the FID points to were either corrected or cited in

error by the FID in the first place. Only uncorrected violations or “substantial lack of compliance

with applicable laws and regulations” should have resulted in the less than satisfactory ratings

issued by the FID. (ROA 008930, 008945.) Indeed, none of the purported violations the FID points

to could have possibly justified a “Needs Improvement” rating in 2014 or the extreme

“Unsatisfactory” rating in 2015, other than the alleged regulatory and statutory violations on which

this Court has now vindicated TitleMax’s position. TitleMax should not have to continue to suffer

the consequences of prior less-than-satisfactory ratings when it has now been established by a court

of law that TitleMax did nothing wrong.

8 The FID examined TitleMax’s 42 licensed locations in Nevada during the 2015 examination.
(ROA 008937.)
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TitleMax’s past ratings are continually used by the FID to justify increased scrutiny and

more frequent examinations of TitleMax. (See, e.g., ROA 008945 (noting at end of 2015 Report of

Examination that because TitleMax had received an “Unsatisfactory” rating, the FID “may conduct

a follow up examination within three (3) months to ensure corrective actions have been

implemented”).) More frequent examinations are not merely inconvenient for TitleMax, but cost

TitleMax a substantial amount of time and money. See NRS 604A.070(1) (“The Commissioner

shall charge and collect from each licensee a fee of not more than $80 per hour for any supervision,

audit, examination, investigation or hearing conducted pursuant to this chapter or any regulations

adopted pursuant thereto.”); (see also, e.g., Ex. 2 attached hereto (the FID’s billing invoice for its

examination of TitleMax commencing November 17, 2015, and closing April 5, 2016, charging

TitleMax $34,425).)9

TitleMax is effectively penalized by having to pay tens of thousands of dollars every few

months for the FID’s continual examinations based on past ratings that were not justified in the first

place. The FID should be required to reissue its 2014 and 2015 Reports of Examination with

satisfactory ratings.

B. Ordering the FID to Reissue Its 2014 and 2015 Reports of Examination Gives
Effect to this Court’s Order and Does Not Violate the Separation of Powers

“[E]very court, with few exceptions, has inherent power to enforce its decrees and to make

such orders as may be necessary to render them effective.” Horn & Hardart Co. v. Nat’l Rail

Passenger Corp., 843 F.2d 546, 548 (D.C. Cir. 1988) (internal quotation marks and citation

omitted). The Court does not overstep its bounds by ordering the FID to correct its examination

ratings based on the Court’s finding that TitleMax did not violate the statutory provisions alleged.

See Rincon Band of Mission Indians v. Harris, 618 F.2d 569, 575 (9th Cir. 1980) (“If further relief

becomes necessary at a later point, however, . . . the inherent power of the court to give effect to its

9 TitleMax is not seeking to get this money back. It understands that the FID examiners performed
examinations and thus are entitled to payment. The issue, however, is that these examinations never
should have occurred, and would not have occurred if TitleMax had accurate past examination
ratings. TitleMax seeks only accurate examination ratings in accord with this Court’s statutory
interpretation.
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own judgment . . . would empower the district court to grant supplemental relief, including

injunctive relief.”) (citations omitted).

The FID again cites inapposite cases in its separation of powers argument. (Opp’n at 5.)10

The issue here is not whether a statute is unconstitutional because it gives the judiciary too much or

too little power. Rather, the question is whether this Court has power to order an executive agency

to conform its examination ratings to the Court’s statutory interpretation – it undoubtedly does. See

Nat. Res. Def. Council, Inc., v. U.S. Food & Drug Admin., 884 F. Supp. 2d 108, 117 (S.D.N.Y.

2012) (imposing schedule for compliance with court order on agency and noting that “[e]ven in the

area of administrative law, district courts have broad equitable powers to order any appropriate

relief that is not prohibited by Congress”) (internal quotation marks and citation omitted); see also

Cobell v. Norton, 240 F.3d 1081, 1109 (D.C. Cir. 2001) (“Because the agencies involved delayed

performance of their legal obligations, the court was justified in fashioning equitable relief that

would ensure the vindication of plaintiffs’ rights.”).

The Court’s Order agreeing with TitleMax’s statutory interpretation means little if the FID is

permitted to continue to act as though TitleMax has a history of statutory and regulatory non-

compliance. As explained above, the FID uses the results of past examinations to justify more

frequent examinations of TitleMax and charge TitleMax fees for the FID’s continual examinations

and investigations. TitleMax is still being punished for statutory violations that this Court agreed

TitleMax never committed. An order requiring the FID to simply reissue its 2014 and 2015 Reports

of Examination with satisfactory ratings does not excessively interfere with the FID’s

administrative functions, and such an order is necessary to give effect to this Court’s September 21,

2017 Order finding that TitleMax did not violate NRS 604A. See Cobell, 240 F.3d at 1109

10 See Berkson v. LePome, 126 Nev. 492, 494–95, 245 P.3d 560, 562 (2010) (holding that statute
providing “a plaintiff whose judgment is subsequently reversed on appeal with the right to file a
new action within one year after the reversal . . . violates the separation of powers doctrine because
it unconstitutionally interferes with the judiciary’s authority to manage the judicial process and this
court’s ability to finally resolve matters on appeal”); Galloway v. Truesdell, 83 Nev. 13, 28, 422
P.2d 237, 247 (1967) (ruling that statute requiring “an ordained minister to make application to a
District Judge for a certificate (license) to perform marriages” and requiring “the District Judge . . .
to determine the qualifications of the minister” clearly imposed “unconstitutional non-judicial
powers and functions upon District Judges”); see also Blackjack Bonding v. City of Las Vegas Mun.
Court, 116 Nev. 1213, 1218-22, 14 P.3d 1275, 1279-81 (2000) (holding that “municipal courts have
the inherent power to charge and collect reasonable fees” under both “the separation of powers
doctrine and the power inherent in a court by virtue of its sheer existence”).
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(rejecting argument that “the ordered relief—the promulgation of regular reports and updates to the

court while it retains jurisdiction—[w]as [an] excessive interference in the federal government’s

administration” of trust). Even if reissuing the 2014 and 2015 Reports of Examination is

burdensome to the FID – and the FID has not demonstrated how it would be – this would be

insufficient to establish a violation of the separation of powers or exempt the FID from complying

with this Court’s ruling. See Clinton v. Jones, 520 U.S. 681, 703 (1997) (“The fact that a federal

court’s exercise of its traditional Article III jurisdiction may significantly burden the time and

attention of the Chief Executive is not sufficient to establish a violation of the Constitution.”).

The FID has it backward when it argues that it somehow violates the separation of powers

for this Court to declare what statutes means, and then enforce that ruling by requiring the executive

branch to conform its statutory interpretation to the Court’s. “It is emphatically the province and

duty of the judicial department to say what the law is.” Marbury v. Madison, 5 U.S. 137, 177

(1803). That the FID is “a part of the executive department” does not place it “beyond any control

by the courts.” State ex rel. Richardson v. Bd. of Regents of Univ. of Nev., 70 Nev. 144, 147, 261

P.2d 515, 516 (1953).

Notably, regulated entities like TitleMax have no way of challenging the conclusions in the

FID’s Reports of Examination other than seeking judicial review of subsequent administrative

proceedings, as in this case. TitleMax should not be left without a remedy, have its regulatory

record remain sullied, and continually be punished for past regulatory ratings that are contrary to

this Court’s declaration of what the law is. For these reasons, the FID should be ordered to reissue

its 2014 and 2015 Reports of Examination with satisfactory ratings.

CONCLUSION

TitleMax requests that the FID be ordered to:

1) Pay $4,063.60 to reimburse TitleMax for the court reporter and transcript costs TitleMax

paid; and

2) Reissue the FID’s Reports of Examination for TitleMax for 2014 and 2015, providing

TitleMax with “Satisfactory” ratings.
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Dated this 7th day of November, 2017.

PATRICK J. REILLY (SBN 6103)
HOLLAND AND HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Daniel F. Polsenberg -
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
MALANI DALE KOTCHKA-ALANES (SBN 13,168)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

Attorneys for Petitioner
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I N V O I C E
Invoice No. Invoice Date Job No.

Job Date Case No.

Case Name

Payment Terms

8/9/2016  324200

7/18/2016

In Re: Title Max/FID Disciplinary Action

Due upon receipt

Patrick J. Reilly, Esq.

Holland & Hart, LLP

9555 Hillwood Drive

2nd Floor

Las Vegas, NV  89134

1084446

½ the Cost of the Original & 1 Copy of the Transcript of:

 1,058.75Hearing  385.00 @  2.75Pages

Appearance Fee - Full Day  150.00  150.00

Rough ASCII  329.00 @  0.88  289.52Pages

Litigation Support Package  12.50  12.50

Shipping/Handling  12.50  12.50

$1,523.27TOTAL DUE  >>>

$1,675.60AFTER 9/8/2016  PAY

Please note, disputes or refunds will not be honored or issued after 30 days

 1,523.27(-) Payments/Credits:

 152.33(+) Finance Charges/Debits:

$0.00(=) New Balance:

$0.00

1084446

LV-CR

:

BU ID

In Re: Title Max/FID Disciplinary Action

324200

:

:

:

Case Name

Case No.

Job No.

8/9/2016

:

:

:

Total Due

Invoice Date

Invoice No.

Remit To: Litigation Services and Technologies of 

Nevada, LLC

P.O. Box 98813

Las Vegas, NV  89193-8813

Patrick J. Reilly, Esq.

Holland & Hart, LLP

9555 Hillwood Drive

2nd Floor

Las Vegas, NV  89134

Please detach bottom portion and return with payment.

Tax ID: 27-5114755 Phone: 702-222-2500    Fax:702-669-4650
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I N V O I C E
Invoice No. Invoice Date Job No.

Job Date Case No.

Case Name

Payment Terms

8/17/2016  324322

7/19/2016

In Re: Title Max/FID Disciplinary Action

Due upon receipt

Patrick J. Reilly, Esq.

Holland & Hart, LLP

9555 Hillwood Drive

2nd Floor

Las Vegas, NV  89134

1087227

½ the Cost of the Original & 1 Copy of the Transcript of:

 1,496.00Hearing,  Volume II  352.00 @  4.25Pages

Attendance - Full Day  150.00  150.00

Rough Draft  291.00 @  0.88  256.08

Digital Litigation Package  25.00  25.00

Shipping/Handling  25.00  25.00

$1,952.08TOTAL DUE  >>>

$2,147.29AFTER 9/16/2016  PAY

Please note, disputes or refunds will not be honored or issued after 30 days

 1,952.08(-) Payments/Credits:

 195.21(+) Finance Charges/Debits:

$0.00(=) New Balance:

$0.00

1087227

LV-CR

:

BU ID

In Re: Title Max/FID Disciplinary Action

324322

:

:

:

Case Name

Case No.

Job No.

8/17/2016

:

:

:

Total Due

Invoice Date

Invoice No.

Remit To: Litigation Services and Technologies of 

Nevada, LLC

P.O. Box 98813

Las Vegas, NV  89193-8813

Patrick J. Reilly, Esq.

Holland & Hart, LLP

9555 Hillwood Drive

2nd Floor

Las Vegas, NV  89134

Please detach bottom portion and return with payment.

Tax ID: 27-5114755 Phone: 702-222-2500    Fax:702-669-4650
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I N V O I C E
Invoice No. Invoice Date Job No.

Job Date Case No.

Case Name

Payment Terms

8/17/2016  324323

7/20/2016

In Re: Title Max/FID Disciplinary Action

Due upon receipt

Patrick J. Reilly, Esq.

Holland & Hart, LLP

9555 Hillwood Drive

2nd Floor

Las Vegas, NV  89134

1087236

½ the Cost of the Original & 1 Copy of the Transcript of:

 463.25Hearing, Volume III  109.00 @  4.25Pages

Attendance - Half Day  75.00  75.00

Digital Litigation Package  25.00  25.00

Shipping/Handling  25.00  25.00

$588.25TOTAL DUE  >>>

$647.08AFTER 9/16/2016  PAY

Please note, disputes or refunds will not be honored or issued after 30 days

 588.25(-) Payments/Credits:

 58.83(+) Finance Charges/Debits:

$0.00(=) New Balance:

$0.00

1087236

LV-CR

:

BU ID

In Re: Title Max/FID Disciplinary Action

324323

:

:

:

Case Name

Case No.

Job No.

8/17/2016

:

:

:

Total Due

Invoice Date

Invoice No.

Remit To: Litigation Services and Technologies of 

Nevada, LLC

P.O. Box 98813

Las Vegas, NV  89193-8813

Patrick J. Reilly, Esq.

Holland & Hart, LLP

9555 Hillwood Drive

2nd Floor

Las Vegas, NV  89134

Please detach bottom portion and return with payment.

Tax ID: 27-5114755 Phone: 702-222-2500    Fax:702-669-4650
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EXHIBIT 2
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STATE OF NEVADA 
FINANCIAL INSTITUTIONS DIVISION 

EXAM BILLING INVOICE 

Examination #: 	6386 - 69014 License Type Total Hours $41our,  Total 5/Exam 
Titlemax 
5060 S Fort Apache Rd Ste 140; 	Las Vegas, NV 	89148 604A 13.50 $60.00 5810.00 
License d: 	CDTHB11200 

Examination #: 	6386 - 69016 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
5871 E Lake Mead Blvd; 	Las Vegas, NV 	89156 604A 12.75 $60.00 $765.00 
License #: 	CDTHB11213 

Examination #: 	6386 - 69018 License Type Total Hours $/Hour Total $/Exain 
Titlemax 
6060 Boulder Hwy Ste 5 & 6; 	Las Vegas, NV 	89122 604A 13.25 $60.00 $795.(10 
License d: 	CDTHB11214 

Examination #: 	6386 - 69021 License Type Total Hours $/Hour Total S/Exam 
Titlemax 

1210 N Boulder Hwy Bldg C; 	Henderson, NV 	89011 604A 16.25 $60.00 8975.00 
License d: 	CDTHBI 1204 

Examination #: 	6386 - 69024 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
1995 E Williams Ave; 	Fallon, NV 	89406 604A 13.25 $60.00 $795.00 
Licensed: 	CDTHB11205 

Examination #: 	6386 - 69028 License Type Total Hours $/Hour Total $/Exant 
Titlebucks 

4150 Boulder Hwy; 	Las Vegas, NV 	89121 604A 10.50 $60.00 $630.00 
License #: 	CDTHB11187 

Examination #: 	6386 - 69030 License Type Total Hours $/tiour Total $/Exam 
Titlemax 

3220 S Virginia St; 	Reno, NV 	89502 604A 13.25 $60.00 $795.00 
License #: 	CDTHB11197 

Examination #: 	6386 - 69032 License Type Total Hours Vigour Total $/Exam 
'Titlemax 

6795 W Tropicana Ave Ste 140; 	1,as Vegas, NV 	89103 604A 13.00 $60.00 $780.00 
License #: 	CDTHB11198 

Examination #: 	6386 - 69035 License Type Total Hours $/Hour Total $/Exant 
Julio Medicatitlemax 

3365E Flamingo Rd Ste 1; 	Las Vegas, NV 	89121 604A 13.50 $60.00 $810.00 
License d: 	CDTHB11124 

Examination #: 	6386 - 69036 License Type Total Hours $/Hour Total $/Exam 
Titlemax 

4944 Boulder Hwy; Las Vegas, NV 89121 
	

604A 	13.25 	$60.00 	 $795.00 
License d: CDTHB1 1074 
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Examination #: 	6386 - 69038 License Type Total Hours S/H our Total $/Exam 
Titlemax 

6525 S Fort Apache Rd Ste 110; 	Las Vegas, NV 	89148 604A 13.25 $60.00 $795.00 
License #; 	CDTHB11062 

Examination #: 	6386 - 69042 License Type Total Hours $//lour Total $/Exam 
Titlrnax 
481 1 lV Craig Rd; 	Las Vegas, NV 	89130 604A 15.00 $60.00 $900.00 
Licensed: 	CDTHB11048 

Examination #: 	6386 - 69043 License Type Total Hours $/liour Total $/Exam 
Titlemax 
738 0 S Eastern Ave Stc 126; 	Las Vegas, NV 	89123 604A 14.50 $60.00 5870.00 
License #: 	CDTHB11061 

Examination #: 	6386 - 69045 License Type Total Hours $/llour Total $/Exam 
Titlemax 

339 1 F, Tropicana Ave Ste 1; 	Las Vegas, NV 	89121 604A 15.25 $60.00 $915.00 
License #: 	CDTHB11057 

Examination #: 	6386 - 69046 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
7615 S Rainbow Blvd Ste 100; 	Las Vegas, NV 	89139 604A 13.50 $60.00 $810.00 
License #: 	CDTHBI 1056 

Examination #: 	6386 - 69048 License Type Total Hours $/Hour Total $/Exam 
Titlemax 

7150 S Durango Dr Ste 190; 	Las Vegas, NV 	89113 604A 12.50 $60.00 $750.00 
License #: 	CDTHB11055 

Examination #: 	6386 - 69050 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
2400 N Buffalo Dr Bldg 140; 	Las Vegas, NV 	89128 604A 15.50 $60.00 $930.00 
License #: 	CDTEIB11047 

Examination #: 	6386 - 69051 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
4000 Boulder Hwy Ste 5; 	1.as Vegas, NV 	89121 604A 13.25 $60.00 $795.00 
License #: 	CDTHB11186 

Examination 4: 	6386 - 69052 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
3575 W Tropicana Ave; 	Las Vegas, NV 	89103 604A 14.75 $60.00 $885.00 
License #: 	CUTHB11193 

Examination #: 	6386 - 69053 License Type Total Hours $/Hour Total $/Exant 
Titlemax 
6436 N Decatur Blvd Ste 115; 	Las Vegas, NV 	89131 604A 11.25 $60.00 $675.00 
License #: 	CDTHB1I050 

Examination 4: 	6386 - 69054 License Type Total Hours $/Hour Total $/Exam 
Titlemax 

6450 W Lake Mead Pkwy Ste 150; 	Las Vegas, NV 	89108 604A 14.50 560.00 $870.00 
License #: 	CDTHB 11049 

Examination #: 	6386 - 69055 License Type Total Hours $/Hour Total $/Exam 
Titlemax 

3900 W Sahara Ave; Las Vegas, NV 89102 
	

604A 	11.75 	$60.00 	 $705.00 
License #: CDTHB11132 
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Examination #: 	6386 - 69056 License Type Total Hours $/flour Total $/Exam 
Titlemax 
8414 W Farm Rd Ste 130; 	Las Vegas, NV 	89131 604A 13.00 $60.00 $780.00 
License #: 	CDTIIB 11126 

Examination #: 	6386 - 69057 License Type Total Hours S/Hour Total S/Exam 
Titlemax 
1600 N Nellis Blvd Ste 102; 	Las Vegas, NV 	89115 604A 12.25 $60.00 $735.00 
License #: 	CDTII1311075 

Examination #: 	6386 - 69059 License Type Total Hours $/liour Total S/Exam 
Titlemax 
1225 E Charleston Blvd; 	Las Vegas, NV 	89104 604A 14.75 $60.00 $885.00 
License 4: 	CDTHB11071 

Exatnination #: 	6386 - 69060 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
3810 Blue Diamond Rd Ste 150; Las Vegas, NV 	89139 604A 12.50 $60.00 $750.00 
License 4: 	CDTHB11064 

Examination #: 	6386 - 69062 License Type Total Hours $/llour Total $/Ex am 
Titlemax 
3525 S Fort Apache Rd Ste 160; 	Las Vegas, NV 	89147 604A 14.50 $60.00 $870.00 
License 4: 	CDTHB11063 

Examination #: 	6386 - 69063 License Type Total Hours $/llour Total S/F.xam 
Titlemax 

6530 S Decatur Blvd Ste 100; 	Las Vegas, NV 	891 18 604A 14.25 $60.00 $855.00 
License #: 	CDTHB11060 

Examination #: 	6386 - 69064 License Type Total Hours $/Hour Total $1Ex am 
'Titlemax 

6820 W Flamingo Rd Ste F & G; Las Vegas, NV 89103 604A 13.00 $60.00 $780.00 
License #: 	CDTHB11059 

Examination #: 	6386 - 69065 License Type Total Hours $/Hour Total S/Exam 
Titlemax 
2550 S Eastern Ave; 	Las Vegas, NV 	89169 604A 15.25 $60.00 $915.00 
License 4: 	CDTHB11058 

Examination #: 	6386 - 69066 License Type Total Hours $/Hour Total $/Exam 
Titlemax 
9555 S Eastern Ave Ste 105; 	Las Vegas, NV 	89123 604A 13.75 $60.00 $825.00 
License #: 	CDTHB11054 

Examination #: 	6386 - 69067 License Type Total Hours $/Hour Total $/Exatn 
Titlemax 
4650 C E Sunset Rd Ste C; 	Henderson, NV 	89014 604A 13.50 $60.00 $810.00 
License 4: 	CDTH1311052 

Examination #: 	6386 - 69068 License Type Total Hours S/Hour Total $/Exam 
Ti tlemax 
16 W Horizon Ridge Pkwy Ste 160; 	Henderson, NV 	89012 604A 12.00 $60.00 $720.00 
License 4: 	CDTHB11051 

Examination #: 	6386 - 69069 License Type Total Hours $/IIour Total $/Exam 
Titlemax 

4749 S Maryland Pkwy; Las Vegas, NV 89119 	 604A 	13.00 	$60.00 	 $780.00 
License #: CDTHI311175 
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Exult ination #: 6386 - 69072 	 License Type Total Hours 	S/Hour 	Total S/Exam  
Titlemax 

4700  Spring Mountain Rd; Las Vegas, NV 89102 	 604A 	10.00 	$60.00 	 $600.00 
License #: CDTI11311188 

Examination #: 6386 - 69073 	 License Type Total Hours 	S/Hour 	Total S/Exam  
Titlemax 
400 1 l' Las Vegas Blvd; Las Vegas, NV 89115 	 604A 	11.25 	$60.00 	 $675.00 
License #: CDT11B11192 

Examination #: 6386 - 69075 	 License Type Total Hours 	$Thlour, 	Total S/Exam 
Titl Max 
474 1 E Charleston Blvd; Las Vegas, NV 89104 	 604A 	14.50 	$60.00 	 $870.00 
License 4: CDTHB11191 

Examination #: 6386 - 69076 	 License Type  Total Hours 	S/Hour 	Total $/Exam 
'rid emax 
407 7 W Charleston Blvd; Las Vegas, NV 89102 	 604A 	18.50 	$60.00 	 $1,110.00 
License 4; CD'11111113 

Examination #: 6386 - 69077 	 License Type Total Hours 	$/liotir 	Total $/Exam  
Titlemax 
475 0 W Lake Mead Blvd Ste 102; Las Vegas, NV 89108 	 604A 	14.25 	$60.00 	 $855.00 
License #: CDTHB11072 

Examination #: 6386 - 69078 	 License Type Total Hours 	S/Hour 	Total S/Exam 
Titlemax 
2020E Williams St; Carson City, NV 89701 	 604A 	15.50 	$60.00 	 $930.00 
License #: CDTHB11207 

Examination #: 6386 - 69079 	 License Type Total Hours 	$/Hour 	Total S/Exam  
Titlemax 
900 W 5Th St Bldg C; Reno, NV 89503 	 604A 	13.50 

	

$60.00 	 $810.00 
License it: CDTHB11209 

 

Examination #: 6386 - 69081 	 License Type Total Hours 	Vilma 	Total S/Exam  
Titletnax 
3547 S Maryland Pkwy; Las Vegas, NV 89169 	 604A 	 14.00 	$60.00 	 $840.00 
License #: CDTHB11073 

Examination #: 6386 - 69083 	 License Type Total Hours 	$/llour 	Total S/Exam  
Titlemax 
15 Bull St Ste 200; Savannah, GA 31401 	 604A 	 3.00 	$60.00 	 $180.00 
License #: CDTHB11053 

TOTAL AMOUNT DUE: 	 $34,425.00 
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CERTIFICATE OF SERVICE

I hereby certify that on the 7th day of November, 2017, I served the foregoing “Reply in

Support of TitleMax’s Motion for Supplemental Relief” on counsel by the Court’s electronic filing

system and by courtesy email to the persons and addresses listed below:

Adam Paul Laxalt
Attorney General
David J. Pope
Sr. Deputy Attorney General
Vivienne Rakowsky
Deputy Attorney General
Rickisha Hightower-Singletary
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
DPope@AG.NV.gov
VRakowsky@AG.NV.gov
RSingletary@AG.NV.gov

/s/ Adam Crawford
An Employee of Lewis Roca Rothgerber Christie LLP
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TRAN 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

* * * * * 

 

TITLEMAX OF NEVADA, INC., 

TITLEBUCKS, 

                      

Petitioners, 

 

vs. 

 

STATE OF NEVADA, 

                       

Respondent. 

) 

) 

) 

) 

) 

) 

)

)

)

)

) 

 

  CASE NO.   A-16-743134 

             

   

  DEPT. NO.  XV 

 

 

Transcript of Proceedings 

BEFORE THE HONORABLE JOE HARDY, DISTRICT COURT JUDGE 

 

PETITION FOR JUDICIAL REVIEW  

 

THURSDAY, AUGUST 3, 2017 

 

APPEARANCES: 

  For the Petitioners: PATRICK J. REILLY, ESQ. 

     DANIEL F. POLSENBERG, ESQ. 

     MALANI DALE KOTCHA-ALANES, ESQ. 

 

  For the Respondent: DAVID J. POPE, ESQ. 

     VIVIENNE RAKOSWKY, ESQ. 

     RICKISHA HIGHTOWER-SINGLETARY, ESQ. 

     WILLIAM J. MCKEAN, ESQ.   

  

  RECORDED BY:    MATTHEW YARBROUGH, DISTRICT COURT 

  TRANSCRIBED BY:   KRISTEN LUNKWITZ 

 

 

Proceedings recorded by audio-visual recording, transcript 

produced by transcription service  

 

Case Number: A-16-743134-J

Electronically Filed
12/11/2017 11:45 AM
Steven D. Grierson
CLERK OF THE COURT
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THURSDAY, AUGUST 3, 2017 AT 9:28 A.M. 

 

THE CLERK:  A743134, Titlemax of Nevada, Inc. 

versus Nevada State of. 

MR. POLSENBERG:  Your Honor, can I move the screen 

over to there? 

THE COURT:  You sure may. 

MR. POLSENBERG:  Thank you. 

THE COURT:  If you all in the jury box would like 

to sit over there so you can see this better, you’re 

welcome to do that. 

MR. POLSENBERG:  Last time I used an Elmo in this 

time I didn’t have a jury.   

[Pause in proceedings] 

MR. POLSENBERG:  Is that on? 

THE COURT RECORDER:  I believe it is. 

MR. POLSENBERG:  Do you have to convert it over?  

There we go.  Thank you, Your Honor. 

THE COURT:  So, once you -- you’re welcome.  Go 

ahead and state your appearances. 

MR. POPE:  Okay.  Good morning, Your Honor.  I’m 

David Pope with the Attorney General’s Office on behalf of 

the FID and with me is Bill McKean, Chief Deputy, Vivienne 

Rakowsky, Deputy Attorney General, and Rickisha Singletary, 

Deputy Attorney General, and we’re all here on behalf of 
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the FID. 

THE COURT:  All right. 

MS. KOTCHA-ALANES:  Dan Polsenberg and Dale 

Kotcha-Alanes on behalf of Titlemax. 

MR. REILLY:  Pat Reilly on behalf of Titlemax.  

Good morning, Your Honor. 

THE COURT:  Good morning.  Bear with me a moment.   

[Pause in proceedings] 

THE COURT:  Okay.  So, I have -- just for the 

counsels’ edification, I suppose, quite a bit in 

preparation for the hearing today and clearly that includes 

briefs, but also pertinent parts of the administrative 

record that is literally behind me here.  So, if reference 

needs to be made to that, I have it available if I need to 

take a look at certain pages in the record.   

The good news, or the bad news, however you look 

at it, is we don’t have trial today.  So you have time to 

make your arguments as you deem appropriate with the caveat 

that we will need to end sometime in the A.M. which, 

hopefully, doesn’t present an issue, but -- so, having said 

that -- oh, so, also, I reviewed the Request for Hearing, 

the Supplemental, the Declaration, the Opposition to the 

Supplement, the Supplement to the Supplement, case law, 

statutes, etcetera.  So, welcome arguments of counsel 

beginning with the petitioner, I suppose. 
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MR. POLSENBERG:  Thank you, Your Honor.   

Scheme, the State uses that word a lot.  They use 

it in front of you, they use it in the administrative 

record, they say that this is a scheme and they may have 

said it today, too, if I didn’t say it first.  But scheme, 

I think they’re misusing the word.  Scheme means a design 

or plan.  They’re using it to connote something devious and 

unworthy, but that’s not what scheme really means.  So 

let’s look at what -- and we’ll be doing this a lot today, 

looking at what words really mean. 

THE COURT:  When you say today, you mean this 

morning? 

MR. POLSENBERG:  Yes, Your Honor.  I plan to be 

done before noon, Your Honor. 

THE COURT:  Good.  Thank you. 

MR. POLSENBERG:  In fact, Joel was pointing out to 

me that we’ll get 15 minutes per side up in front of the 

Supreme Court.  So, -- 

THE COURT:  That works for me. 

MR. POLSENBERG:  There you go.  I can’t keep it to 

15, but I’ll keep it as short as I can. 

So, let’s look at scheme.  What scheme -- we’re 

going to look at two different types of schemes.  We’re 

going to look at what it was that Titlemax intended when 

coming up with the Grace Period Payment Deferment 
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Agreement.   

But the more important scheme, and since this is 

an appeal, the -- and concentrating on legal issues, the 

scheme that we should be looking at is the statutory scheme 

and when we talk about statutory schemes, we don’t mean 

anything conniving.  We mean a design or plan.  Here’s how 

simple their argument is.  They look at NRS 604A.445 and 

they say that our grace period violates the statute.  Well, 

they’re wrong and the reason they’re wrong is because the 

grace period isn’t governed by the statute.  445 talks 

about the original term of the title loan.  It talks about 

it twice.  It talks about the 30-day product, which we’ve 

briefed, and it talks about the 210-day title loan.   

If it meant no title loan can ever be more than 

210 days, it would have said:  No title loan can ever be 

more than 210 days.  To qualify under 445, subsection 3, 

you have to do certain things, but they are not the things 

that you have to do to satisfy a grace period.  These are 

the things you have to do to be able to have an original 

term of the loan be 210 days.  And we’ll get to those 

requirements in a second. 

But what governs a grace period?  The 

Administrative Law Judge, in her findings of fact and 

conclusions of law, I think was on the top of page 11, it 

says that the two statutes that govern a grace period are 
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NRS 604A.210 and 604A.270.  That’s disturbing because NRS 

604A.270 has nothing to do with grace periods.  In fact, 

there is no NRS 604A.270.  What governs grace periods -- 

and this is indicative of the approach both by the 

Administrative Law Judge and by the State where they come 

in with a simplistic argument and say certain things are 

what they are because they say they are.  And they ignore 

the statutes that control.  

What is a grace period?  A grace period under 

604A.070 -- this is the definition of a grace period.  

It’s: 

Any period of deferment. 

And here’s -- when we’re talking about payments 

being deferred.  In fact, it’s no coincidence we called it 

Grace Period and Payment Deferment Agreement.  Offered 

gratuitously if it complies with 604A.210.   

So what is it we need to do to satisfy the grace 

period?  We only need three things.  There needs to be a 

deferment.  It doesn’t say a deferment of what, but, 

obviously, it’s got to be a deferment of the payment.  It 

can be a deferment of principal.  It can be a deferment of 

interest.  There’s no limitation here.  It’s a very broad 

statutes that the State is tr5yuing to read very narrowly.  

It has to be offered gratuitously and everybody is coming 

up with meanings of what gratuitously means.  I say that 
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gratuitously means that you are offering something that you 

don’t have to offer or we are doing it without a specific 

charge to do it. 

At some point in the record, the State is arguing 

that gratuitously means that you can’t charge interest.  

Well, I don’t see how you can read that word that way.  

But, more specifically, although it’s put into the 

definitions, you can see what the Legislature is really 

doing.  It’s deferring, excuse the pun, the definition of 

grace period to 604A.210.  Let’s look at that.  

So, it makes clear that the chapter, anything in 

the chapter, overall, 604A, does not prohibit grace 

periods.  And it repeats it after the title:  The 

provisions of this chapter do not prohibit a licensee from 

offering a customer a grace period on the repayment of a 

loan or an extension of the loan.  So you can have a grace 

period on the repayment of a loan.  Now we know what it’s 

the deferment on, except that the licensee cannot charge 

the customer any fee for granting such a grace period.  

Here, now, is the definition of gratuitously.  

It’s a fee for granting the grace period.  And, in 

addition, the licensee cannot charge any additionally fees 

or charge additional interest.   

Now the Administrative Law Judge never got to this 

provision.  The Administrative Law Judge never had to 
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figure out what 210 meant.  The Administrative Law Judge 

stuck with 445.  And that’s their argument.  That’s their 

argument in their Opposition to our Supplement to a 

Supplement.  Talk about a case about words.   

We’re there saying:  Look, you don’t have to look 

at NRS 604A.210.  You don’t have to look at NRS 604A.070.  

You only have to look at 445 and they claim that it is an 

extension.  They claim it is an illegal extension and the 

Administrative Law Judge agreed.  But you can’t decide 

whether it’s a grace period without looking at the statute 

that decides whether it is a grace period.  In fact, the 

definition of an extension, the provision right before the 

definition of grace period, NRS 604A.065, defines 

extension.  Another incredibly well-written statute.  An 

extension means an extension.   

It does clarify one thing.  The term does not 

include a grace period.  What’s the definition?  What is 

the difference between an extension and a grace period?  

The Administrative Law Judge didn’t try to decide that.  

What she decided was:  Well, it’s an extension because it’s 

an extension and 445 doesn’t allow an extension, so it is 

moot.  I don’t even have to address what is a grace period. 

That’s wrong.  This whole case turns on what the 

grace period is and a grace period is a deferment of a 

payment.   
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Now, what is the limitation on that?  That you 

can’t charge additional interest.  The Administrative Law 

Judge said that she didn’t have to address this provision 

because it’s an extension, but, no, that’s what this whole 

case is about.  Not the whole case, because, remember 

during the 210-day -- the second 210-day period, the grace 

period, as the Administrative Law Judge found it to be.  We 

didn’t charge any interest at all.    

So does interest mean any interest?  Does 

additional interest mean any interest?  No.  Not only would 

that be an incorrect reading of the literal terms, even if 

that’s ambiguous, the legislative history makes it clear 

that the 604A was all proposed at one time in 2005 an the 

original version of 210 said that -- subsection 2, that the 

licensee cannot charge any interest.  And that was changed.  

That was changed from any interest to additional interest 

and the legislative history is clear that the reason for 

that is the [indiscernible], the issue that the legislature 

was concerned about is lenders charging for grace periods, 

charging late fees for getting into grace periods, charging 

additional fees, and charging additional amounts of 

interest.  Not amounts of interest, additional rates of 

interest.   

That’s an important point because without 604A, 

when the statutes talk about interest, they’re usually 
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talking about the interest rate.  These govern -- this 

chapter governs high interest loans.  Does it talk about 

high amounts of interest?  No.  It’s talking about high 

interest rates.  Additional interest means the -- an 

interest rate in addition to what was contractually agreed 

upon.   

And you can see that at one point in the chapter 

when they’re talking about the amount paid in interest, the 

dollar amount, the statute actually says the amount of 

interest, not just interest.  When it talks about interest, 

like high interest, it’s talking about interest rate and 

what they were trying to do, the clear intent of the 

Legislature, was that it was trying to prevent lenders from 

increasing the interest rate during the grace periods.   

Now, years went on and the financial institutions 

division proposed a regulation.  Seven years later.  They 

proposed a regulation that would say that no interest could 

be charged during the grace period.  Now, what the 

Legislature has meant -- let me go back to the use of clear 

language.   

If the Legislature had meant you can’t charge any 

interest, they could have said they can’t charge any 

interest.  And they actually changed that language.  They 

could have said:  You will charge no interest during a 

grace period.  But they didn’t say that.  So, the Financial 
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Institutions Division, seven years later, proposed a 

regulation that would say that.  They proposed the 

regulation and, in the history of that rule making, the 

Financial Institutions Division conceded that the current 

language was ambiguous.  I don't think it’s ambiguous.  I 

think it means what we’re saying.  They conceded it could 

be read to say what I am saying it means, that there’s no 

additional interest rate.   

So, they proposed a regulation to change the 

result, but it failed.  It didn’t go forward.  There was no 

regulation.  And, then, this year, this year, they proposed 

a legislative change.  Now, in proposing the legislative 

change, to me, makes it clear that the original version of 

the statute is at the very least ambiguous. 

THE COURT:  Didn’t somebody say a proposal was to 

address loopholes contained within the statute. 

MR. POLSENBERG:  I’m sorry.  I missed your words, 

Judge. 

THE COURT:  Didn’t someone say the proposed 

amendment to the statute was to close loopholes to -- 

MR. POLSENBERG:  Yeah, to -- they did.  And, in 

fact, they specifically mentioned us.  But look -- what 

closing a loophole means that the law provides -- allows 

people to do a certain thing and they wanted to change the 

law to keep people from doing that thing.  That was the 
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proposal.  They wanted to change NRS 604A.070.  They say 

they wanted to clarify it, but that still means -- if they 

needed to clarify it, that still meant it was an ambiguous 

statute that can be read to be -- read the way I’m reading 

it. 

Here’s what their proposal was.  Their proposal 

was to change that subsection 2 where it used to say 

additional interest and it -- they put in subsection 1, you 

cannot charge any interest during a grace period.  That’s 

what the current version says.  They’re changing it to say 

what -- how they’re interpreting the current version of the 

statute.   

But this was only the proposal and -- but the 

proposal is enough and the rulemaking is enough to say that 

we were reasonable in reading the statute in the way that 

we were reading it.  I think we were right in reading it 

the way we were reading it, but when they come to the 

willfulness issue, they have to get over the fact -- they 

keep talking about speed limits and us violating speed 

limits.  You have to realize that at the very least, this 

speed limit was written in a way that conveyed to us to do 

-- that we were allowed to do certain things that we did, 

but this is not that the Legislature enacted.  What the 

Legislature enacted is exactly what we’re saying.   

Under 2B -- under the current version of NRS 
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604A.210, it says that:  

A licensee shall not charge the customer interest 

 at a rate in excess of that described in the existing 

 loan agreement.  

Just what the legislative history from 12 years 

ago said the purpose of the statute was.  You can charge 

interest during a grace period, but you can’t charge a 

higher rate of interest.  That’s what additional interest 

means.  You cannot charge a higher rate of interest.   

So, the Legislature has clarified the statute to 

mean what it was that we thought it meant all along.  Now, 

FID came in and they wanted to change it, but the 

Legislature didn’t go along with that.  FID wanted to pass 

regulations, but they failed and those regulations would 

have been inconsistent with the statute, but that all goes 

to show that our reading was reasonable.   

Let me go back to 445.  And, again, I don't think 

we’re governed by 445.  445 has to do with the original 

term, the 210 days.  There is nothing in 445 that says you 

cannot have a grace period.  The exception to 445 is found 

in 070 and 210, specifically 210.  If this said you cannot 

have a title loan more than 210 days, that would be their 

argument.  But that’s not what it says.  And you have to 

comply with certain things for the 210 days and they claim 

that we didn’t do that.  I disagree with that.  I don't 
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think we have to comply with 445.  Let me show you what it 

is that we did and then go back to see if it -- whether we 

qualified under that statute. 

First page 1 of their brief, if I were they, I 

would blow this up on one of those boards.  So, here’s what 

we did.  We had an original 210 days.  Now, you know, if I 

were a good lawyer, I would have struck out that word 

unlawful because, in their statement of facts, they get 

very argumentative on what’s legal and what isn’t level.   

So, right there on page 1, they’re starting with their 

conclusion that what we did was wrong. 

THE COURT:  Isn’t that, I mean, what we’re taught 

in law school, that in the introduction, give you argument 

and, then, in your conclusion, give your argument? 

MR. POLSENBERG:  Perhaps so, Your Honor.  Although 

I was taught in practicing appellate law is when you state 

your facts, you don’t get argumentative. 

THE COURT:  But they have a -- well, -- 

MR. POLSENBERG:  I understand.  I understand.  I 

understand.  I’m just saying if I were a good lawyer, I 

would have crossed out the word unlawful.  Oh, wait.  I 

have.   

So, here’s our original plan.  We have seven 

payments and, over those seven payments, there’s interest 

and principal that’s paid.  And, at the end, it’s all paid 
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off.  Under our grace period plan, the customer pays 

interest only for the first seven months and then for the 

next seven months they pay principal only.  At the 

beginning of month eight, at the end of month seven, the 

entire principal amount is still due, but look at that.  

There’s no interest at all charged for the second seven 

months.  There’s no interest at all charged.  So, this 

argument about whether we charged interest during the grace 

period, whether we’re allowed to charge interest during the 

grace period, I can see why the Administrative Law Judge 

skipped over the issue because we didn’t charge any 

interest at all.  But their argument is:  Well, the 

customer paid more; paid the greater amount.   

And throughout their brief, they say, amount of 

interest, or, total amount of interest.  They have to 

change the statutory phrase from additional interest to 

amount of interest to be able to make the argument that 

they’re making; to be able to say that we don’t comply 

because there’s no interest at all paid during the 210 

days.  But their argument is:  Look, here.  Under the 

original plan, the customer would pay $2,000 in finance 

charge and, under this grace period, they pay over $3,000.  

So, they’re actually paying more.  They’re actually paying 

a greater amount of interest but that’s missing why we do 

that.  Why do we do that?  There are three factors that we 
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considered in coming up with the grace period plan.  One of 

them was certainly defaults.  This is -- using the Grace 

Period Payment Deferment Agreement, repossessions were down 

to 2 percent.   When we stop -- voluntarily stopped doing 

this because of our dispute with the State, they went back 

up.  Customers complained that we didn’t offer this anymore 

because this is a real benefit to the customers.  They 

scoff, though I imagined they would. 

THE COURT:  I think they may scoff because it’s 

also a benefit to your client.  Right? 

MR. POLSENBERG:  How is it a benefit to our 

client? 

THE COURT:  Well, if you can’t answer that 

question, I don't know what to do. 

MR. POLSENBERG:  It’s not a benefit and I’ll get 

back to taking you through this.  

If you look at -- if we had -- if the customer 

didn’t take advantage of the grace period, they would pay 

off the entire amount in seven months.  We would make 

$2,000 in seven months.  And, instead, over 14 -- we would 

have that money back.  Remember, they haven’t paid any of 

the principal.  We can then use that money to lend to this 

customer or some other customer, would have the opportunity 

cost of the money, we would be out there earning, during 

the second seven months, another $2,000.  By offering the 
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grace period, we were actually -- we actually make $1,000 

less. 

THE COURT:  Well I -- aren’t there a few 

assumptions in what you just showed me? 

MR. POLSENBERG:  There are assumptions that we 

would be able to borrow the money -- I mean, we would be 

able to lend out the money. 

THE COURT:  And you were precluded from doing so 

because you lent at the grace period. 

MR. POLSENBERG:  Well, it’s the opportunity cost 

of the money.  We have the money.  It would be out there 

working.  Instead, it’s working less hard.  It is.  I mean, 

it reminds me of the Parable of the Talents.  We’re 

essentially out there earning less money on this than we 

could have been earning.   

So, you know, they’re -- they want to come in and 

make it look like we are just out there trying to generate 

something and this is actually -- and, Judge, it was a 

benefit to the client because what they do is it gives them 

flexibility.  They don’t have to enter into the grace 

period if they don’t want to enter into the grace period.  

They can enter into the grace period at any point they 

wanted to enter into it and look what they essentially get.  

They essentially get another 210 days of an interest-free 

loan.  It cut down on defaults.  Nobody wants to default.  
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Customers don’t want to default.  It puts them in a 

situation where they have to pay 20 percent right up front.  

They’re going to have to pay the rest in as little as 90 

days.   

To -- this gives them the flexibility to enter 

into an agreement of their choice, whenever they want to 

enter into the agreement, to help them on the payments.  It 

also helps with ability to borrow, Judge, because if we 

simply had a grace period, if a borrower in month one 

couldn’t make the payment and had to defer the payment into 

a future period, those -- and the additional interest would 

wind up being charged on that as well.  Those payments 

would wind up being higher each time.   

So, look.  They’re paying right now about 7,000 -- 

$700 a month.  If you miss the first month and the second 

month and the third month, you’ve got to spread that $2,100 

out over the other four months, which will make the 

payments higher, which will be more difficult for them to 

make the payments.  So, instead, those payments are put out 

into a whole nother [sic] period, a whole nother [sic] 

seven months, during which no interest is charged. 

And it -- a great deal of their argument is also 

that this loan -- they argue the subsections of 445 

subsection 3 and they say:  Well, look.  The payments are 

not ratably and fully amortized.  But that term is not 
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defined anywhere in the statute.  First of all, I don't 

think it applies if there’s a grace period and they 

admitted during the Administrative Law Judge hearing that 

there isn’t any provision on a grace period to ratably and 

fully amortize.  But what is it to ratably and fully 

amortize?  They say that it means that you have to pay off 

-- each payment has to have principal and interest, but 

they don’t cite anything that says that.  They don’t cite 

anything that says that.  It’s just their idea, again, of 

what a statute means.  But we do fully amortize this.  This 

is -- we -- look.  The interest is spread out over the 

original loan period.  And why do you have to have it fully 

amortized?  You have it fully amortized so there’s no 

balloon payment.  

If at the end of the seven months, because of 

grace periods, the entire $2,800 of interest were due at 

the end of 210 days, that is exactly what creates the 

treadmill of debt.  That’s exactly what creates the cycle 

of debt.  That’s what the legislative history of the 

amendment -- this year’s amendment is talking about:  How 

do you avoid the cycle of debt?  And here’s how you avoid 

it, by not having it all due at month seven, by spreading 

out the principal over the next seven months in payments 

that the person can afford.  No balloon payment.  No need 

to go and refinance that principal.  That’s even in the 
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original legislative history from 2005, that what causes 

the cycle of debt is that somebody borrows and then can’t 

repay it and has to take out another loan to pay that loan.  

And then another loan to pay that loan.  How do we avoid 

that?  Even though at the end of the original term the 

$2,800 is still owed in its entirety, it’s spread out over 

seven months.  It’s amortized over seven months.  It’s paid 

off completely at the end of those seven months and there’s 

no interest.  There’s no interest at all.  That fulfills 

the objective of having it amortized.  It fulfills the 

objective of not having a balloon payment.  It fulfills the 

idea that we’re not creating a cycle of debt for customers 

when they won’t be able to handle it.   

Yes, Judge, we could make more money by not doing 

this.  It’s simple economics.  But by doing this, people 

have less difficulty meeting their loans.   

For all those reasons, that’s why I think we 

complied with the statute.  And certainly we comply with 

the new statute, except for the fact that it was a separate 

agreement.  We could do this right now.  We could have a 

grace period and we could charge interest during that grace 

period.  And, in this case, we deferred payment on 

principal and there was no interest for the additional 210 

days.   

Now, do you have to say that what we did was 
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correct?  I think all you have to do is say that we 

willfully did not violate the statute.  If you look at 

604A.900, it says that the necessity of returning the 

principal and interest comes up when there is a willful 

violation.  I don't think there’s a violation at all.  I 

don't think there’s a violation where you can impose an 

administrative fee.   

Now, they’re different questions presented.  It’s 

-- is -- I’m trying to figure out whether the issue is in 

front of you whether we can do this.  I don't really think 

that it is.  I think we brought that in declaratory relief 

action in front of Judge Adair and the State moved to 

dismiss it saying that we had refused to exhaust 

administrative remedies and then, ironically, they argued 

in front of the Administrative Law Judge that we’re not 

entitled to respective declaratory relief.  I have that in 

front of the Supreme Court right now.  It’s been briefed.  

The issue that you have is:  Did we violate it?  And did we 

willfully violate it?   

Just to find a violation, just an ordinary 

violation, a violation that would come up with the 

administrative fine and, remember, here, they asked for 

3.07 million dollars in administrative fines.  The 

Administrative Law Judge, instead of charging $10,000 times 

307 charged 1,000 times 307 and then reduced that down to 
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50,000.   

So, in the greater scheme of things, I don't think 

this is the biggest issue since we’re talking about 

forfeitures of about -- what did we say?  In the tens of 

millions of dollars.  And this doesn’t require the same 

rigid standard of willfulness, but to have a violation that 

would have a penal sanction to it, the statute has to be 

clear enough that it gives appropriate notice to a party, 

what it is they’re supposed to do.  I don't think we even 

reach the level here where we can have an administrative 

penalty against us, but we certainly don’t fall under the 

willfulness standard of forfeiture of all the principal and 

interest and the principal of all these loans.   

To do that, -- now, they’ve argued, as I’ve said 

before, they’ve argued that this is a speed limit sign, 

that it’s the clear direction.  Well, it’s not a clear 

direction.  In fact, I think it says something completely 

different from what they say it means.  And the Legislature 

thinks it means something different.  And they have 

conceded in the rulemaking function that it’s ambiguous and 

it can be read exactly the way I say it means.  But they 

say it’s -- 

THE COURT:  You’re at over 33 minutes now, so -- 

MR. POLSENBERG:  Thank you, Your Honor.  I’ll 

speed up. 
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But it -- you know, they compared to speed limit 

sign.  My friend, Shaun McGinnis [phonetic] spends a lot of 

time in Ireland.  And if you have a name like Shaun 

McGinnis, I suppose that’s not surprising.  But Shaun talks 

about the road signs in Ireland and they have numbers on 

the road signs but you never know if they’re talking about 

miles or kilometers or Gaelic miles.  And that’s the lack 

of direction that we have here.   

Lewis Carroll and Through the Looking-Glass, 

Humpty Dumpty says to Alice, in a scornful way, that - he 

says:   

When I use the word, it means exactly what I 

 intend it to mean, no more, no less.   

There was no direction here that said that we were 

wrong in what it was that we were doing.  The only reason 

that the Administrative Law Judge imposed the forfeiture 

from December 2014 to December 2015 was because, at the 

examinations in 2014, the State took the position that 

we’re not allowed to do what we are doing.  Soon after 

that, we sent them a detailed letter that explained why we 

think we are allowed to do what we do.  Their respond -- in 

their responding letter of March of 2015, on this position, 

on this issue -- remember, there was another issue in the 

case.  On this issue though, all they said was:  We stand 

by our position. 
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You know, I’m a lot of time in discovery disputes 

saying to people:  Well, here’s my position unless you can 

talk me out of it.  If they don’t even try to talk us out 

of that position, if they take the position that it is 

because they say it is, -- ipse dixit, it is because they 

say it is, then you can’t say that we have willfully 

disobeyed.   

We have this interpretation -- somebody earlier 

today, I think, cited in another case NRS Chapter 18.  We 

don’t -- under Rule 11 and Chapter 18, your being 

susceptible to sanctions has to do with your good faith in 

entering into the position, not on your failure to back off 

the position when somebody says you’re wrong.  We, in good 

faith, entered into this positon.  They, in 2012, said that 

their statute was ambiguous.  They tried to get a 

regulation and failed.  They tried to change the statute in 

2017 to say what it is they said.  And the Legislature says 

that the statute means what we say.  Willfulness isn’t just 

willfully doing an act. 

And I find it fascinating that they use speed 

limits because that’s a strict liability crime.  State of 

mind is not an element of that crime.  But for them to have 

to show willfulness, they would have to show a lot more 

than we disagreed and we didn’t back off. 

I’d like to save the balance of my time for 
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rebuttal, Judge. 

THE COURT:  Briefly, tell me what relief you want. 

MR. POLSENBERG:  I’d like you to vacate the two 

penalties imposed by the Administrative Law Judge, the 

administrative fine, and the forfeiture and accounting that 

she ordered.  Thank you, Your Honor. 

THE COURT:  Thank you. 

MR. POPE:  Good morning.  Thank you, Your Honor.  

We do have a couple of boards before I get started. 

THE COURT:  Sure. 

MR. POPE:  One of them is -- seems we were 

thinking alike and please let us know if you can see those, 

otherwise maybe we can use your blowup - okay.  Very good.   

THE COURT:  That’s why they pay you the big bucks.  

Right? 

MR. POPE:  That’s right.  Thank you for having me 

and your easel.  Thank you, Your Honor.  While Mr. McKean 

is setting that up, if you’d like, I can get started. 

THE COURT:  Sure. 

MR. POPE:  So, Titlemax’s presentation was very 

elaborate and they’re correct.  FID’s position is simple.  

Titlemax has asserted questions of law are actually 

nonissues.  Take the argument regarding the meaning of the 

word additional in NRS 604A.210, that’s -- the purpose of 

that argument is to distract us.  It is a non-argument, 
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it’s a distraction, because NRS 604A.445 sub 3 is plain.  

It plainly limits interest to the amortized interest and 

limits the interest in 210 days of amortized interest.  Any 

interest charged in excess of that amortized interest, 

which is the total interest noted on the TILA statement, is 

additional interest for purposes of NRS 604A.210 with 

regard to these 210-day loans.   

Ironically, Titlemax seems to have agreed with 

that interpretation of the word additional.  In their Reply 

brief, at page 8, at line 18, -- I’ll give Your Honor a 

second. 

THE COURT:  Thanks.  Okay. 

MR. POPE:  He stated the word additional means 

something over and above the original amount.  And when we 

go through the loans, I’ll show you that, in fact, any 

interest charged in excess of the 210 days of amortized 

interest is over and above the original amount of interest 

that’s allowed by 445 sub 3.  So, it is additional 

interest.   

This is so clear that objectively no one, 

including Titlemax, could have a good faith belief that 

they could disregard the amortization requirement and 

charge this additional interest.  It’s so clear that 

Commissioner Burns [phonetic] testified that no other 

licensee is having this issue.  Because it’s so clear, no 
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regulation was needed. 

Now, I’d like to talk about the loans a little 

bit.  First, I’d like to just run Your Honor -- just review 

the statute. 

THE COURT:  Sure. 

MR. POPE:  Just place it out in front here.   

So, as we know from section 1, the title loan is 

usually limited to 30 days.  Section 3 allows the original 

term -- 

THE COURT:  Okay.  Let me -- I’m sorry. 

MR. POPE:  Is there a glare? 

THE COURT:  Maybe -- 

MR. POPE:  Out here? 

THE COURT:  Yeah.  And I’m the one here, so you 

can aim that just to me if you want to. 

MR. POPE:  Okay.   

THE COURT:  Oh, that’s perfect. 

MR. POPE:  So, the original term of the title loan 

is 30 days.  We can go to 210 days if you comply with these 

three things.  We’ve gone over them.  Simply have to have 

installment payments, the payments have to be calculated to 

ratably and fully amortize the entire amount of principal 

and interest in 210 days and it’s limited to 210 days of -- 

it’s limited to a 210-day term because there’s no 

extensions.   
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So, -- can I stand on this side? 

THE COURT:  Yeah.  That’s fine.  I -- 

MR. POPE:  Thank you. 

THE COURT:  No problem. 

MR. POPE:  So, the people on my side here, the 

smaller table, is an example of how Titlemax’s 210-day loan 

that they drafted would comply with NRS 604A.445 sub 3.   

So, what do we need?  We need installment 

payments.  We have seven payments and if you add up the 

principal and interest in each payment, each payment is an 

equal amount.  So, we have installment payments.   

The next concern is whether the payments are 

calculated to ratably and fully amortize the entire amount 

of principal and interest.  Ratably amortize means you have 

a portion of principal and a portion of interest in each 

payment.  You have that in these payments.  So, it’s 

ratably amortized.  Fully amortized means that a portion 

goes to principal -- every time a portion goes to principal 

in a payment -- or with every payment, a portion that goes 

to principal increases and, at the same time, the portion 

that’s going to interest decreases.  And, at the end of the 

210-day term, the loan is paid in full. 

Now, we’ll go to the table on the right side, 

which is the GPPDA, the Grace Period Payment Deferment 

Agreement.  It will show how that doesn’t comply with 445 
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sub 3.  You’ll note, first of all, they both have the same 

principal, $2,820.  And the finance charge down here is 

$2,066 and down here it’s $3,156.  So, it’s about $1,100 

higher.  So, what was the first thing that we needed?  We 

needed installment payments.  We have 14 payments, 14 

monthly payments, but they’re not equal amounts.  The first 

seven is for $450.  The last seven or for $402.  So, 

they’re not installment payments.  We also -- quickly, we 

have 14 payments, which is not 210 days.  It’s 420 days.  

So, we’ve exceeded the limitation of this.  It’s in -- 

we’ve violated the clear statutory prohibition of 

extensions.  Nobody has argued that that’s not clear.  

That’s the plain -- you know, that’s about as plain as it 

can be and it was violated.  It was disregarded in order to 

extend this loan.   

The next question is:  Are the payments ratably 

and fully amortized to pay -- are they calculated to 

ratably and fully amortize the entire amount of principal 

and interest?  Well, they’re not ratable because we don’t 

have principal.  There’s no money going towards the 

principal in the first seven payments.  And there’s no 

money going towards interest in the last seven payments.  

And it’s not amortized to be paid off within 210 days.   

So, it’s not ratably and fully amortized.  That’s 

how it violates the statute.  And let me head back to the 

  APP  017551



 

 30 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

podium for a second. 

Now, the Grace Period Payment Deferment Agreement 

or the GPPDA, it’s not a -- it can’t function separately.  

There would be no need to just issue the GPPDA on its own 

and if it was issued on its own, it would violate the 

statute.  Here, it violates the statute, most importantly 

because, as I said earlier, the speed limit, as we’re 

referring to it, in clear statutory limitation is 210 days 

of amortized interest.  That’s these numbers here.  That’s 

this interest column.  But the GPPDA doesn’t simply 

transfer this $464 over to payment one and the $384 over to 

payment two and so on.  It subjects the entire principal to 

the interest rate for 210 days.  That’s unamortized 

interest.  That’s allowable in section 2 of the statute, 

which I don’t have on the board.  Section 2 allows a 30-day 

loan to be extended for six periods.  So, it can be 

extended up to 210 days.  The difference is that it’s a 30-

day loan and you collect 30 days of interest.  You extend 

it, you get another 30 days of interest.  Hopefully the 

customer is paying it off and you don’t have to go up to 

the full 210.  This is what Titlemax is doing before it 

came to the GPPDA, it was grating a 30-day loan, granting 

six extensions, collection 210 days of unamortized 

interest. 

THE COURT:  But don’t they say that, yes, they 
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were doing that and they changed because -- I’ll use the 

you, in the royal sense, I suppose, said you need to change 

that.  Isn’t that what led them to do the GPPDA loan? 

MR. POPE:   Yes, Your Honor.  The reason is 

there’s another statute that has to be read in conjunction 

with this and it says that the ability to -- the ability of 

the customer to repay the loan has to be taken into 

consideration.  And, so, if you grant six extensions from 

the get-go, you’re not -- you’re -- by granting six 

extensions from the get-go, the -- arguably, you’re not 

taking the customer’s ability to repay into consideration.  

What you’re doing is you’re giving them a longer period of 

time to pay it back.  Arguably, they couldn’t have paid it 

in the original term because they needed more time and you 

gave them the extension up front, which is what this is 

doing.   

This is not being done to -- I’ll say that there 

was testimony -- Mr. [indiscernible] testified that 

Titlemax does what it can to avoid defaults and he further 

went onto testify that that’s because defaults are not 

profitable.  And, you know, what Titlemax uses this for is 

to seek more profits.  They go after this additional 

interest.  What happened when they went to the GPPDA, the 

finance charge went up $1,100.  That’s not gratuitous.  The 

customer’s paying more interest because they’re paying this 
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unamortized interest for seven periods.  Unamortized 

interest, which is the opposite of the word in the statute, 

which is amortized.  They have to read that word out of the 

statute in order for this GPPDA to work.  They also have to 

rea the word extension out of the statute in order for this 

GPPDA to work.  So they’re doing exactly what they accused 

the FID of doing, creating words out of statutes. 

So, the purpose of this GPPDA really isn’t as it’s 

made out to be.  The purpose is to pursue this unamortized 

interest that they were trying to obtain through the sub 2 

loan that they were told they couldn’t do, found a new way 

to go up to 210 days, and then found a way to get 

unamortized interest when the statute says you can only 

charge amortized interest.   

How could you limit this to amortized interest by 

granting a grace period where you charge interest?  You 

couldn’t amortize it because you wouldn’t -- you couldn’t 

amortize an unknown amount of interest that they’re 

applying in the grace period to be readily and fully paid 

off within the time period.  That doesn’t make sense.  Any 

interest charged, you know, in excess of the amortized, 210 

days of interest, is additional interest.  That’s the plain 

language of the statute.  That’s the plain meaning of the 

statutes.   

And to -- you know, there’s been some comments 
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about the speed limit sign.  Well, this isn’t just 

speeding, Your Honor.  This is reckless driving.  You can’t 

look at a 55 mile an hour sign, go 100 miles and hour, and 

then come up with some argument that you have a reasonable 

belief that you could do 100 miles an hour.  You just can’t 

do it. 

So, the benefit -- I think it’s clear that the 

benefit that Titlemax received is the additional interest.   

Another thing that I wanted to point out, Your 

Honor, is that -- if I may approach? 

THE COURT:  Sure. 

MR. POPE:  Titlemax goes back and forth.  First 

the seven payments are the grace periods, then the last 

seven payments are the grace period.  I’m just showing you 

how they’re collected.  They’re charging additional 

interest in the first seven payments.  So, they’re charging 

additional interest, even if that is a grace period, which 

we submit it’s not a grace period because it’s not 

gratuitous.  And if this is the grace period, well they’re 

charging additional interest up front.  They’re just 

frontloading it.  They’re -- this is not gratuitous.  They 

pay an extra $1,100 to get it.   

Your Honor, the ALJ saw the statute for what it 

was.  She saw that it was plain, unambiguous.  FID thought 

that the statute was plain and unambiguous and outside of -
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- showing Titlemax the statute and saying that this plainly 

requires amortization, you cannot collect more interest 

than the 210 days of amortized interest and you cannot 

extend it, what other kind of response do they need?  

That’s the plain language of the statute.  The ALJ applied 

it.   

I mean, the ALJ, in her Order, said that 

Titlemax’s argument with regard to willfulness sort of -- I 

forget, rings hollow, lost its steam, when they got notice.  

And it’s true.  FID gave them notice.  They had -- they 

were given notice of the statute and what FID thought it 

meant, the plain language of the statute through the 2014 

examination process, through the exam report.  There was a 

meeting before the final exam report was issued and there 

was, I believe, a meeting after the exam report was issued. 

And, then, they were given notice of the plain language of 

the statute again in 2015, again through the examination 

process and through the examination report.   

So they did get this information -- the did get 

this notice from FID.  But, most importantly, before they 

ever got that notice from FID, they had the plain language 

of the statute.  They read it.  They read it before 20 -- 

they read it before they switched from the 30-day loan to 

the 210-day loan.  And, then, -- and, then, they said:  

Fine.  Their response to the FID was:  Fine, we’ll go for 
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the 210-day loan.  They drafted documents.  They put the 

documents into play.  They were making these loans and they 

were using the GPPDAs.  They never asked for advice from 

the FID. 

THE COURT:  I’m going to pause you there.  I mean, 

didn’t they write a thorough -- I mean, I guess maybe 

you’re saying advice before -- 

MR. POPE:  Yes. 

THE COURT:  -- they instituted -- okay. 

MR. POPE:  I didn’t finish that sentence.  Before 

they put this business plan into operations, -- 

THE COURT:  Okay.  So, and this leads to a 

question I have a little earlier when we were talking about 

willfulness.  They did -- I mean, my understanding, anyway, 

they did institute the GPPDA scheme, plan, whatever word 

you want to use.  FID said you can’t do that.  Titlemax 

responds:  Here’s why we think we can according to our 

lawyers.  Please, you know, respond to this and what does 

FID do in response to that? 

MR. POPE:  So, my timing might not be exactly on, 

Your Honor, but loose timing, if the -- if that 2014 

examination report was completed in early fall of 2014 and 

then the final examination report came out some time around 

the end of the year or the first of the year of 2015 and 

then FID’s explanation is in the examination repot and FID 
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says we stand by our findings and the findings in the 

examination report cite the statute and say that you’re not 

amortizing and you’re extending, you know, FID’s a 

regulator.  If you explained it to somebody once or twice 

and then they came back and gave you the same argument 

again, would you have to explain it a third time or can you 

say:  You know, professionally, please see our prior 

argument.   

So, Your Honor, focusing on the amortization 

requirement, the ALJ found that that was a clear 

amortization requirement.  She applied it that way.  I 

believe the ALJ said the amortization requirement and the 

prohibition against extensions was so clear that you should 

have known and, once FID confirmed that, you knew.  So, 

why’d you keep doing it?   

Like I said -- believe I said earlier, in order 

for this -- in order for the GPPDA to work, you really have 

to remove the language calculated to ratably and fully 

amortize the entire amount of principal and interest and 

you have to remove the extension prohibition.   

Objectively, again, there’s no way that Titlemax 

had a good faith belief that they could charge this 

additional interest, the unamortized interest, when the 

statute requires amortized interest.  I’ve -- we’ve gone 

over some of their prior experience with the statute.  You 
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know, so, what I’m saying is that the ALJ said they got 

notice from FID.  They also got notice from the statute 

when they put this plan into place and then they had notice 

from the statute when they were doing the 30-day loan that 

we discussed, granting the six extensions. 

But I would also like to pass around the loan 

documents that support our boards or the board. May I 

approach, Your Honor? 

THE COURT:  Show them what you’re giving me. 

MR. POLSENBERG:  Thank you, Your Honor. 

MR. POPE:  We cited it on page 1 and 2 of the 

brief. 

THE COURT:  Thank you. 

MR. POPE:  Thank you, Your Honor.  We’ll put it on 

the record. 

So, -- 

THE COURT:  So, it’s RA -- ROA193 through 202. 

MR. POPE:  Yes, Your Honor.  And I can just 

clarify that we have that board up there so that the table 

on the left cites -- I think we have referenced up here -- 

THE COURT:  Okay. 

MR. POPE:  -- only the first half of these 

documents are ROA193 to 198.  Page 2 cites the rest of the 

documents for that table on the right. 

So, these documents that I’ve handed you, Your 
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Honor, are the loan document, the 210-day loan documents, 

and the GPPDA and -- so, on ROA195, this is the information 

for the original loan document that we used on the board, 

there is six payments of equal amounts of their installment 

payments and it beats the other requirements.  It’s 

calculated ratably and fully amortizing the entire amount 

of the principal and interest of the 210 days.  But with 

regard to willfulness now, Your Honor, if we could turn -- 

if I could direct your attention, please, to ROA199, -- 

THE COURT:  Okay. 

MR. POPE:  In the second paragraph, about the 

middle, it says: 

Please note that since this is a grace period, it 

 is not an extension as defined in NRS 604A.065.   

Well, that’s completely opposite of what it is.  

It’s an extension because they’re imposing interest and 

they’re charging additional interest.  So, it’s not a grace 

period.  They knew enough to get the statutory requirement 

in the document.  They knew of the requirement.  They put 

it right there.   

Then the -- two sentences down, Your Honor, the 

last sentence in that same paragraph.  It says: 

Other than the interest and fees originally 

provided for in the title loan agreement, we do not 

charge you any additional fees or interest for entering 
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into this Grace Period Payment Deferment Agreement. 

Well, that’s not accurate because I’ve just 

demonstrated how they charged additional interest.  They 

charged unamortized interest.  They charged that extra 

$1,100.  Again, they knew enough to get it in there.  They 

put the statutory limitation right in their own documents.   

Then, if I could please direct Your Honor to 

ROA201. 

THE COURT:  Okay. 

MR. POPE:  And it’s the second paragraph from the 

bottom that -- the title is:  Acknowledgement of simple 

interest.  And if you count down one, two, three, four, 

five, six, seven, eight, nine lines.  It’s the ninth line.  

It starts with:  Now that. 

THE COURT:  It starts with what?  I'm sorry. 

MR. POPE:  Now that.   

[Pause in proceedings] 

THE COURT:  Okay.  I see it. 

MR. POPE:  So, now I’ll just read that real slowly 

or slower than I’ve been speaking.   

Now that the payment schedule has changed -- so 

they acknowledge that it’s being changed -- you acknowledge 

-- and this is to the customer: 

You acknowledge that the new payment schedule 

provided for in this Grace Period Payments Deferment 
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Agreement, if followed, will ratably and fully amortize 

the entire principal amount and interest payable over a 

longer period of time than the original payment 

schedule in the loan agreement. 

Well, a customer can’t agree to alter the 

statutory requirement of it being ratably and fully 

amortized within 210 days.   

Up above that sentence, they explain that the 

original payment -- it says:   

The original payment schedule and loan agreement 

 provided for payments which would ratably and fully 

 amortize. 

So, they’re acknowledging that the original 

schedule, the one on the left, ratably and fully amortized 

it.  They’re acknowledging the change and then they’re 

putting the statutory requirements in these documents as if 

they’re convincing the reader that they’re complying, but 

they’re not complying and I’ve demonstrated how.   

This goes to the willfulness.  This was planned 

because they intended to do it, at least as of the drafting 

of the documents.  I believe their intention goes back 

farther.  It goes back to when they first decided that they 

wanted to pursue 210 days of unamortized interest.  It’s 

purposeful because they want to get that extra interest.  

And it’s voluntary.  It wasn’t accidental.  They put this 
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together on their own.  They do it thousands of times.   

I’ve asserted, based on Mr. [Indiscernible]’s 

testimony, that they’re pursuing the profits.  That’s their 

motivation.  Pursuing profits isn’t necessarily a bad 

thing, but we all know it sure pushes some people to do all 

kinds of things.   

The difference between a grace period and an 

extension, Your Honor, is the collection of interest.  And 

because additional interest is collected during the GPPDA, 

it’s an extension.  These statutes are clear.  No 

regulations were needed.   

Our position is that the new legislation is really 

irrelevant because all of these transactions occurred under 

the statute that we’re talking about here today.  But the -

- you know, the new legislation, if -- the new legislation 

says -- it prohibits the granting of a grace period for 

artificially increasing the amount of which a customer 

would otherwise qualify to borrow.   

If the customer was truly qualified to borrow this 

amount of money, it would have been paid off in seven 

periods.  Taking it out and reducing the payment, if I just 

-- rough numbers, Your Honor.  If you add up the principal 

and interest in this table, it adds up to about $687.  So, 

there’s a significant decrease when you go down to $450.  

Offering a customer this flexibility, well that’s the 
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purpose of a grace period without interest.  They come to 

you and say, I need another week to make my payment, will 

you give me a grace period?  We don’t want to put you in 

default, so we’ll give you a grace period.  But we’re going 

to work with you that way so we can collect this $2,000 

which is -- it almost is the equivalent of the principal.  

The need to collect additional interest seems egregious.   

I believe this was mentioned in the briefing.  The 

repayment of principal and interest, which has been 

referred to as the penalty, that doesn’t go to FID.  That 

goes back to the customers.  It’s restitution for those 

harmed individuals.   

I addressed this a little bit, Your Honor, but I 

just wanted to clarify, FID didn’t back off of its 

position.  FID had a clear position.  It’s the statute that 

the Legislature drafted and as part of the executive 

branch, FID has a duty to enforce the statute as written, 

which is what they did.  They said the plain language of 

the statute prohibits you from collecting this unamortized 

interest and it prohibits you extending this loan.  No 

further explanation was needed. 

Your Honor, may I just have a minute to consult 

with -- 

THE COURT:  Of course. 

[Pause in proceedings] 
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MR. POPE:  Thank you, Your Honor.  Just one other 

thing. 

THE COURT:  Sure. 

MR. POPE:  Grace periods can be any length.  So, 

this chart on the left could take two years to pay off.  

However long they want to grant a grace period for a 

payment, if they want to keep working with that customer in 

order to get this finance charge -- what’s really at stake 

with this statute and with the Chapter a a whole is to 

control not only the amount of money that a customer is 

able to borrow to keep them off the debt treadmill, but, 

more importantly, the length of time that they’re subject 

to high rates of interest.  This is 194.55 percent 

interest. 

If Titlemax wants to grant -- I think a year was 

discussed in their briefing, a year grace period for each 

one to allow the customer to make the payment, they can do 

that.  They can’t charge additional interest in that grace 

period.  That puts pressure on them to underwrite the loan 

appropriately, to underline it for the amount that the 

customer can repay because if they start granting grace 

periods, now the money is out there for a longer period of 

time.  That’s on them.  That’s not on the statute.  It’s 

not on FID’s interpretation.   

With that, Your Honor, do you have any questions? 
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THE COURT:  Same type that I had for Mr. 

Polsenberg.  Tell me what relief or what ruling you want. 

MR. POPE:  Well, the FID is still requesting the 

relief that it retained through the ALJ’s Order.  That was 

obtained through the ALJ’s Order because there was relief 

for the customers as well.  

THE COURT:  Thank you very much. 

MR. POPE:  Thank you. 

MR. POLSENBERG:  If I can have the Elmo back? 

I got two things out of that argument.  One is 

they are insisting on the plain meaning of the statute and 

they are looking at NRS 604A.445.  And, in doing that, they 

are reading 604.070 and .210 out of existence.  They say I 

accuse them of reading words out of the statute.  No.  

They’re reading entire statutes out.  They’re saying to 

have a grace period, I have to comply with everything under 

subsection 3 of 445.  That’s not true.  That is not true.  

There is nothing in there that talks about a grace period.  

And, yes, we all agree, as did the witnesses, a grace 

period can be any length of time.  It doesn’t have -- we 

don’t have to repay everything within 210 days.  They say 

we didn’t comply with any of these.  A, the loan provides 

for payments in installments.  Well, gosh dang.  Look.  It 

does.  Look.  Those are installments. 

They say they’re not installments because they’re 
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not equal.  There is nothing in 604A that requires 

installments to be equal.  They cite in front of the 

Administrative Law Judge a -- I think it was Webster 

Scholastic Dictionary for the authority on installments are 

usually equal.  Well, first of all, that’s just a lay 

dictionary.  That’s hardly legal authority and it only says 

usual.  There’s nothing in this statute that requires the 

installments to be equal.   

So would they say we’d be okay if all these 

payments and all these payments were the same amount rather 

than being a little bit different?  Would those be 

installments?  I think they’re reaching.   

They say that these payments are not amortized and 

there’s no other statute that I could find in the country 

that uses ratably and fully amortized.  Most statutes -- 

and there’s a law review article with a 50-state analysis.  

So, NRS 604A doesn’t define ratably and fully amortized.  

They’ve come in here in no authority to say what it is. 

Again, ipse dixit.  It is because I say it is, 

but, look, interest is paid off in the first seven months.  

If they enter -- if they choose to go into this agreement.  

Not everybody chose to go into this agreement. Some of them 

stayed on the original schedule and paid it off in seven 

months.  Some people entered into it late in the time 

period.  So all these numbers -- these are example numbers.  
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All the numbers for that particular person would have to be 

calculated under the circumstances.  That’s amortization.  

And all the principal is paid off if they follow the 

schedule on the seven-month period.  That’s amortization.   

There’s no balloon payment of any kind.  You bet.  

We -- even though after the first seven months there could 

be a lot of principal due or all the principal due or no 

principal due, it’s still not a balloon payment because we 

don’t make people pay the entire amount.  That’s their 

argument.  Their argument is if you’re going to comply with 

this statute, you can only do 210 days.  So, if you give a 

grace period, that means that all the amount is going to be 

due, all the principal is going to be due at the end.  What 

they’re advocating is that the grace period is a balloon 

payment.  We’ve come up with a program that doesn’t do 

that; that extends it out.  And I’m not trying, you know, 

trying to get brownie points for not charging any interest 

here, but this chart -- this has the person pay it out 

after the original 210 days without interest.  That’s 

amortization.  And their argument today is what their 

argument was in front of the Administrative Law Judge and 

what the Administrative Law Judge said:  This is an 

extension and because it is an extension, it can’t be a 

grace period.   

We don’t have to comply with this type of grace 
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period because we’re not trying to have it all paid off at 

the 210 days.  That’s the whole purpose of the grace period 

and we’ve made the grace period 210 days and we’ve deferred 

payments on the loan out 210 days.  Great.  No interest.  

Great.   

But the second thing that I found out, besides 

them relying on 445, is that they’re saying the fact that 

we charged interest on the principal during the grace 

period is their whole case.  They finally now acknowledge -

- the last brief that they filed, they wouldn’t talk about 

grace period.  They would only talk about 445.  Now they 

say it is an extension because they, Titlemax, are charging 

interest.   

And, at the end of their argument, counsel said 

the difference between an extension and a grace period is 

the collection of interest.  Gosh dang.  We’re back to 

section 210 and what additional interest means.  Finally.  

Finally we’re talking about a grace period and they’re 

saying the fact that we charged interest means it is an 

extension.  No.  We have to charge additional interest.  It 

doesn’t say we can’t charge contract interest on the 

deferred principal.  And the new version of 210 makes that 

excitedly clear that the licensee cannot charge the 

customer interest at a rate in excess of that described in 

the existing loan agreement.   
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We can charge interest.  We can’t charge it at an 

additional rate.  That’s what additional interest is.  It 

doesn’t mean that just because there’s a grace period and 

the interest runs during the grace period that the dollar 

amount may be more, that it is not a grace period.  This is 

what the amendment in -- the initial enactment of 210, back 

in 2005.  The Legislature changed the word any interest to 

additional interest.  This was what their rulemaking was.  

Says:  They came in and said you can read the statute to 

say that you can charge interest during the grace period.  

Yes, you can read it that way.   

And, then, they went to the Legislature and tried 

to get it changed to say that you can’t charge any interest 

during the grace period and the Legislature changed it to 

say:  Yes, you can.   

So, we’re not talking about whether you comply 

with 445.  Honestly, we’re not, because 445 has nothing to 

do with the grace period.  They want it to be about this, 

but it isn’t.  It’s about 210.  Now they’ve admitted that 

the argument is simply that because we charged interest, 

it’s an extension.  I don't think that that is what 210 

said back then.  It’s certainly not what 210 says right 

now. 

And, in light of all this, how can you say we 

willfully did anything?  You know, you asked FID:  Well, 
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what was your response when Titlemax gave you this 

explanation in the first order -- in February 9 of 2015 

about what our position was about what the statute means.  

And there was a little humming and hawing.  Well, we had 

already explained so we didn’t have to explain it again.  

No they didn’t explain it.  I mean, in their finding -- in 

their final report -- 

THE COURT:  What page? 

MR. POLSENBERG:  This is 8928.  They set out the 

statute.  They set out 445.  They set out 210 because, you 

know, we didn’t have the high level drafting of briefs and 

arguments now.  So, yeah.  Back then, they admitted that 

210 was in play, but, you know what?  I think they omitted 

it today.  They set out the statutes and said -- they said 

what they said in their briefs:  The statutes are clear.  

The statutes are clear.   

You know what?  People can’t pay me to come up 

with a position.  That’s ridiculous just because I want to 

take a position.  This is a well thought out -- I’m not 

going to say scheme.  This is a well thought out plan.  

This was a good idea, Judge, to come up with this grace 

period plan.  It was good for customers.  It was -- was it 

good for Titlemax?  They came in and said:  Oh, well, 

Titlemax didn’t want defaults because defaults are not 

profitable.  Here’s what the testimony was:  Defaults are a 
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lose-lose.  Everybody loses in a default.  I’ve already 

explained how the customer loses.  But, yes, Titlemax is 

not Fred Fayegi.  This is not GMF Motors.  We really don’t 

want an inventory of cars.   

So, the grace period allowed people to stretch out 

these payments.  Were we allowed to charge interest -- 

THE COURT:  So, to be clear, the answer to your 

rhetorical question, is it good for Titlemax, the answer 

is:  Yes. 

MR. POLSENBERG:  It is because it avoids defaults.   

THE COURT:  Okay. 

MR. POLSENBERG:  It’s good for customers because 

it avoids defaults.  It’s good for customers because it 

gives them flexibility and a way to defer some payments and 

not wind up with a huge amount because they can stretch out 

the principal over an additional seven months.  Just the 

principal without interest.  And, because of that, I think 

it’s amortized.   

So, all the public policies behind 445 we’ve met, 

but this isn’t controlled by 445 because 445 exists only to 

say when you can have a 210 days.   

And, yes, you started getting into it with the FID 

about what we originally did.  We used to have 30-day title 

loans and you could get an extension of that for another 30 

days and then another 30 days and you’d wind up with the 
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same seven-month period at the end and somebody had to come 

up with all the money at the same time.  That is what an 

extension is, not the fact that interest is charged.  The 

fact that somebody is going to come up with -- have to come 

up with essentially a balloon payment at the end of six 

extensions.  

Now, they’ve said in their brief that I admitted 

on page 8, at line 18, that additional means more.  We were 

talking about -- that section of the brief is talking about 

the six additional periods during which a 30-day loan can 

be extended.  Come on now.  I’m not stupid enough to make 

that concession because we’ve been taking the same, 

consistent position throughout.  We raised the issue to 

them, they say they stand by their ipse dixit.  Read the 

Administrative Law Judge’s decision, the same thing.  It’s 

an extension, so, therefore, it’s not Apartments grace 

period.  This can’t be willful. 

I think this was a good idea, this grace period.  

I also am of the legal opinion we can still do it under the 

current statute.  But that’s not the issue that you have to 

decide.  The issue that you have to decide is:  Did we 

willfully violate a statute?  And there’s no valid 

interpretation that can give you that conclusion. 

Thank you, Your Honor. 

THE COURT:  Thank you.  
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[Pause in proceedings] 

THE COURT:  I am going to reverse and vacate the 

Administrative Law Judge’s conclusion that Titlemax’s 

interpretation of the law was incorrect and that Titlemax 

willfully violated NRS Chapter 604A.  And I’ll give you 

various reasons.  Here, Mr. Polsenberg, you’ll prepare the 

Order, submit it to Mr. Pope and company for review and 

approval. 

MR. POLSENBERG:  Certainly. 

THE COURT:  Like I said, I -- so, include this.  

The Court has reviewed all the briefing by the parties, as 

well as the pertinent parts of the administrative record 

and has now additionally considered arguments of the 

parties and all of that leads me to my conclusion.   

In no particular order, the legislative history on 

604A.210, supports Titlemax’s interpretation and the -- 

this is the original legislative history, not this year’s.  

But the word additional was added to the original proposed 

statute.  I mean, and words in statutes have to have 

meaning.  And, in order for that word to have meaning, I 

find that the Administrative Law Judge’s determination 

ignores that rule; ignores the word. 

You can charge interest at the original rate 

during the grace period is the way I think the statute must 

be interpreted.  The alternative, of course, is that the 
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willfulness finding, you know, -- essentially Titlemax’s 

interpretation, if not correct, is reasonable.  And, so, 

even if not correct, it is reasonable.  And, even if not 

correct, it is reasonable and, therefore, there’s no 

willful violation that can be possibly lead to the 

penalties that the Administrative Law Judge found.   

The 210-day limit only applies to the original 

term under the plain language of 604A.445 subsection 3.  

That subsection refers to the original -- governs the 

original term, not the grace period.  And that’s one of the 

reasons why I reverse and vacate the Administrative Law 

Judge’s determination.   

Additionally, you know, essentially, going through 

Titlemax’s Reply brief, yes, Titlemax’s statutory 

interpretation, especially in light of the entire 

harmonized statutory scheme is the better reasoned 

approach, and, like I said, at the very least, it’s 

reasonable.  Amortization is not a requirement for grace 

periods.  4453 does not set a maximum time period on a 

loan.  The word additional means something more than the 

original rate of interest.  That’s true, at least according 

to how I read the statute. 

I already said this, but, continuing on, Titlemax 

did not willfully violate the provision under 604A. 

I think it is also relevant, and key even, that 
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the proposed regulation that FID -- well, that arguably 

would have clarified the statute.  Now, let me be clear.  I 

find the statute’s unambiguous.  To the extent it is 

ambiguous, FID engaged in proposed rulemaking and, for 

whatever reason, that rule did not take effect, which, to 

me, clearly supports a -- you can’t find willfulness when 

FID or someone attempted to make a rule that clarified the 

statute which would have supported FID’s position in this 

petition, and, again, for whatever reason the rule did not 

go through, which, again, supports my determination that 

the AL Judge -- AL -- yeah, AL Judge was clearly erroneous 

and arbitrary and capricious in ruling like she did. 

I agree that this -- continuing on on the Reply at 

page 2.  Titlemax’s disagreement with FID’s legal analysis 

does not constitute willfulness.  Penalties for willful 

violations cannot be premised on Titlemax not changing its 

business practices the moment the lay FID examiner levied a 

decision that it could -- that it should.  Essentially, FID 

and the ALJ position is that the moment -- the very moment 

that FID said you can’t do that -- I mean, that doesn’t 

make sense to me, that position.  So, I agree with Titlemax 

there. 

I’m not going to rule on FID being estopped from 

arguing willfulness.  I don't think that’s appropriately or 

necessarily in front of me, let’s put it that way. 
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Yes, to me, the FID did acknowledge ambiguity in 

the law, said, you know, through the rulemaking process:  

Look, Titlemax’s interpretation of the law may be 

plausible.  I don't think you can really say did nothing 

about it, the rule, but the rule was going to address that 

in the past, which supports a finding of -- you can’t have 

willfulness in this instance because of that. 

Titlemax’s reliance on counsel to determine that 

the GPDA was statutorily compliant, to me, does not 

necessarily preclude a finding of willfulness as a matter 

of law, but it is a consideration.  And the FID’s 

essentially, we stand by our position, in response to that, 

leads the Court to conclude, again, that there simply 

cannot be willfulness here. 

The Court does not defer to FID’s interpretation 

of statutes because, to me, the statutes are unambiguous 

and FID, to me, is not entitled to deference by this Court 

in determining the meaning of the plain language of the 

statutes.   

As set forth on page 4 of the Reply, the question 

here is whether the structure the -- whether you call it 

GPDA or GPPDA, whether that complies with 4453 and 210 is 

purely a legal question that I do not have deference to 

either FID or the ALJ. 

But, to be clear, to the extent deference is owed 
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to either, which to my read it’s not, but, alternatively, 

to the extent it is owed, the interpretation is clearly 

erroneous.   

We already went through subsection 1.  But, yes, 

amortization -- I agree with A, B, C.  The argument on page 

7, to me, is also very important and if the Legislature 

wanted to intend something, it could have explicitly said 

so, as set forth on page 7, but they said what they said 

and Titlemax’s interpretation of it is, at the very least, 

reasonable, and, therefore, can’t be willful violation. 

Yeah, the word additional does mean something 

other than in the original period.  I agree with subsection 

2 on page 8, 3 on page 9.  Page 10, the McLaughlin court -- 

the McLaughlin versus Richland Shoe [phonetic] quote, I 

agree, which is what happened here.  At the very least,  

Titlemax acted reasonably in determining its legal 

obligations action, therefore, cannot be deemed willful. 

We already talked about the administrative 

rulemaking process on pages 10 and 11.  On 11, continuing 

on, on the sub issues, I already talked about reliance on 

counsel.  Disagreement by itself without more with an 

agency, as is the case here, is not willfulness.   

Estoppel I already said I’m not addressing. 

But, continuing on, on that page, yeah, the 

outside counsel is not dispositive but it certainly is a 
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factor and relevant here and leads the Court to conclude 

that the ALJ determination was clearly erroneous and 

arbitrary and capricious.   

And the top of page 12, I kind of already 

mentioned it.  Titlemax’s failure to change its entire way 

of doing business immediately can’t -- simply can’t equate 

to willfulness and that’s necessarily found in the penalty 

that was given in the way it was given.  Essentially, the 

very moment on forward, the very moment the lay -- and I -- 

you know, I don’t use the term lay in any pejorative 

meaning, but it’s simply a fact, where these lay examiners, 

not attorneys, who don’t have, you know, for example, 

something like an AG opinion or anything like that.  So, 

it’s not -- it’s just a fact, the lay examiners, and the 

ALJ finding that the moment the lay examiner said, look, 

this is how it is, the penalty starts from then, the 

penalty that was given, and, again, it simply can’t be 

willful. 

Subsection B, yes, I agree with Titlemax’s 

interpretation of the cases regarding willfulness and 

respectfully disagree with the way the State has 

interpreted those, including in footnote 11.    

And this is certainly a civil penalty case and the 

case law on it and, to me, supports Titlemax’s arguments, 

given that it is a penalty, which I think is also key in 
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determining that the appropriate course of action for me is 

to reverse and vacate the penalties issued by the ALJ. 

Page 18, subsection C, again, that’s more of an 

alternative argument and, therefore, an alternative 

finding, that being Titlemax’s offering of the statutorily 

compliant product is not proof that other products will -- 

willfully not compliant.  It’s an alternate argument that I 

agree with in the conclusion.  It’s the same one I reached.  

Regarding the supplements, I don't think I need 

those.  Well, I find, rule, that I don’t need those to 

reach my decision.  To the extent I should or do consider 

those, you know, the supplemental authorities are -- and I 

think I may have mentioned this before in a prior hearing, 

but, to be sure, the authorities provided I take as being 

akin -- well, some of them are new case law.  The statute, 

to me, is akin to new case law that, to the extent 

appropriate to consider, does support my ruling here. 

Bear with me a moment.   

The -- you know, going to the legislative history 

for this year, the history given supports the -- you know, 

it wasn’t an attempt to clarify.  It was to close loopholes 

or an attempt to close loopholes, which, to me, supports my 

ruling here that:  Look, the language was unambiguous 

whether you characterize the language as a loophole.  It’s 

-- that’s how it read.  Titlemax followed the plain 
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language of the statutes. 

There’s some --   

[Pause in proceedings] 

THE COURT:  Let’s see.  Yeah, the retroactivity in 

the newly amended statutes supports the position that the 

statutes we’re dealing with here apply up until July 1
st
, 

2017.  And, you know, the Hanson [phonetic] case, the 

United States Supreme Court case, the block quotations 

support the Court’s ruling here as well.  So, please 

include those. 

Again, I don't think I -- well, I know -- I don’t 

need to even reach the supplements, but, to the extent I 

can or should, they support reversal and vacation of the 

ALJ’s Order.  

So, prepare a detailed Order.  Submit it to Mr. 

Pope and other counsel for review and approval. 

MR. POLSENBERG:  Very good, Your Honor.  One other 

thing.  Can I ask for an order exonerating the bond and 

returning the fine? 

THE COURT:  Any response? 

MR. POPE:  Your Honor, we’d be opposed to that.  I 

mean, we haven’t even seen the Order.  We don’t know if 

we’re going to appeal.  We’re likely going to appeal, but -

- 

MR. POLSENBERG:  Well, I -- 
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MR. POPE:  Is there a date by which time -- 

MR. POLSENBERG:  I don’t have to post a 

supersedeas bond for their appeal. 

THE COURT:  Do you want to have some time to 

consider -- 

MR. POPE: Opportunity to seek a stay -- 

THE COURT:  Say that again. 

MR. POPE:  I mean, they’re going to file appeal -- 

THE COURT:  Well, I don't think they’ll file an 

appeal. 

MR. POPE:  I mean, we file an appeal to seek a 

stay to -- the effectiveness of the Order. 

MR. POLSENBERG:  No.  That wouldn’t work.  I -- if 

I lost, I would ask for a stay so that I don’t have to pay 

them.  They can’t get a stay of your Court’s Order so that 

you’re ordering me to pay them even though they lost.  But 

if you want to do it in writing, I’d be happy to do it in 

writing if you want to even give us a date now where we can 

come back. 

THE COURT:  Yeah.  Let’s come up with a schedule.  

I hadn’t even thought of that issue myself before just now, 

so I think it’s appropriate for the sides to have an 

opportunity to address it in writing and come back and see 

us. 

I guess, my thinking is probably we’d do a brief 
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by the State first, and then Titelmax, and then the State, 

but simultaneous briefs might save some time, but welcome 

counsel’s thoughts on any of that. 

MR. POLSENBERG:  I’ll go first or they can go 

first, but I think we probably need to respond to each 

other because there will be a disconnect on what Rule 62 

does. 

MR. POPE:  There’s the issue of the fine as well, 

Your Honor. 

MR. POLSENBERG:  I raised the fine. 

MR. POPE:  You raised the fine?  You paid the 

fine?  And, so, sometimes it takes a while to get that back 

out of the State and I’m not sure how to deal with that. 

THE COURT:  You can talk and address it in the 

briefs, I guess. 

MR. POLSENBERG:  Good. 

MR. POPE:  Okay. 

THE COURT:  Yeah.  Because I don’t know.   

MR. POLSENBERG:  Do you want to go first? 

MR. POPE:  No, go ahead. 

MR. POLSENBERG:  You want me to file it first? 

THE COURT:  Or simul -- 

MR. POPE:  I can do simultaneous, 30 days. 

MR. POLSENBERG:  Judge, you know me, if we do it 

simultaneously, I’m still going to respond to what they 

  APP  017583



 

 62 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

file because I can tell that we’re not talking -- we’re 

just talking -- 

THE COURT:  Okay.  So, let’s have the State, and 

then you, and then the State. 

MR. POLSENBERG:  That’s fine with me. 

THE COURT:  And I -- scheduling wise, it doesn’t 

matter to me.  It’s, you know, -- so, when does the State 

want to file their first post-ruling brief, I guess, we’ll 

call it? 

MR. POPE:  Can we have some time after the Order, 

Your Honor?  Like say we try to get the Order out within -- 

MR. POLSENBERG:  But then, Judge, I’m going to 

move to exonerate the bond.  I mean, that’s a substantial 

bond.  I’m going to move to exonerate the bond.  And I 

don’t mind -- 

MR. POPE:  30 days? 

MR. POLSENBERG:  30 days for what? 

MR. POPE:  Brief. 

THE COURT:  For their first brief.  And I’m going 

to assume that the Order will be in place well before then. 

MR. POLSENBERG:  All right, Your Honor. 

THE COURT:  So, 30 days from today is when? 

THE CLERK:  That is August 31
st
 of 2017. 

THE COURT:  How much time does Titlemax want to 

respond? 
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MR. POLSENBERG:  Yes. 

THE COURT:  Maybe I asked a poor question or maybe 

you didn’t hear me.  How much time -- 

MR. POLSENBERG:  Sorry, Judge.  Seven days. 

THE CLERK:  Calendar days or -- 

THE COURT:  Seven calendar days or -- 

MR. POLSENBERG:  I can do seven calendar days. 

THE COURT:  Okay. 

THE CLERK:  So that would be September 7
th
, 2017. 

THE COURT:  Do you want seven days after -- well, 

how much time after that do you want to file a brief in 

response? 

MR. POPE:  Seven. 

THE COURT:  Okay. 

MR. POPE:  Seven days, Your Honor, please. 

THE CLERK:  September 14
th
 of 2017.  

MR. POPE:  Thank you. 

THE COURT:  And put the hearing on September 21.  

Am I available? 

THE CLERK:  [Indiscernible]. 

THE COURT:  Does September 21
st
 work for all of 

you? 

MR. POLSENBERG:  It does. 

MR. POPE:  Can we pencil that in and respond -- 

THE COURT:  Yeah.  If -- 
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