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IN THE SUPREME COURT OF NEVADA 
 
SFR INVESTMENTS POOL 1, LLC,  
 
                                     Appellant, 
vs. 

THE BANK OF NEW YORK 
MELLON F/K/A THE BANK OF 
NEW YORK, AS TRUSTEE FOR 
THE CERTIFICATEHOLDERS OF 
THE CWABS, INC. ASSET-BACKED 
CERTIFICATES, SERIES 2007-5, A 
NEW YORK CORPORATION,  
 

                        Respondent. 

 Supreme Court Case No. 74416 
 
District Court Case No. A-13-689461-C 

 Consolidated with A-16-74327-C 
  

 DOCKETING STATEMENT 

 
GENERAL INFORMATION 

All appellants not in proper person must complete this docketing statement, NRAP 
14(a). The purpose of the docketing statement is to assist the Supreme Court in 
screening jurisdiction, classifying cases for en banc, panel, or expedited treatment, 
compiling statistical information and identifying parties and their counsel. 

WARNING 

This statement must be completed fully, accurately and on time.  NRAP 14(c).  
The Supreme Court may impose sanctions on counsel or appellant if it appears that 
the information provided is incomplete or inaccurate.  Id.  Failure to fill out the 
statement completely or to file it in a timely manner constitutes grounds for 
imposition of sanctions, including a fine and/or dismissal of the appeal. 
 
A complete list of the documents that must be attached appears as Question 26 on 
this docketing statement.  Failure to attach all required documents will result in the 
delay of your appeal and may result in the imposition of sanctions.   
This court has noted that when attorneys do not take seriously their obligations 
under NRAP 14 to complete the docketing statement properly and conscientiously, 
they waste the valuable judicial resources of this court, making the imposition of 
sanctions appropriate.  See KDI Sylvan Pools v. Workman, 107 Nev. 340, 344, 810 
P.2d 1217, 1220 (1991).  Please use tab dividers to separate any attached 
documents.   
 

Electronically Filed
Dec 05 2017 08:44 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 74416   Document 2017-41726
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1. Judicial District:   Eighth   Department:  VII 

2. County:  Clark      Judge:  The Honorable Linda Marie Bell 

   District Ct. Case No. A-13-689461-C 

Attorney filing this docketing statement: 

Attorney:  Jacqueline A. Gilbert  Telephone:  702-485-3300 

Firm:  Kim Gilbert Ebron 

Address:  7625 Dean Martin Drive, Suite 110, Las Vegas, Nevada 89139 

Client(s):  SFR Investments Pool 1, LLC (“SFR”) 

If this is a joint statement by multiple appellants, add the names and addresses of 
other counsel and the names of their clients on an additional sheet accompanied by 
a certification that they concur in the filing of this statement.  N/A 

3. Attorney(s) representing respondent(s) at trial :   

Attorney:  David J. Merrill, Esq.              Telephone:  (702) 5661935 

Firm:  David J. Merrill, P.C. 

Address:  10161 Park Run Dr., Suite 150, Las Vegas, NV 89145 

Client(s):  Marchai, B.T. 
 

4. Nature of disposition below (check all that apply): 

Judgment after bench trial                                 
Judgment after jury verdict 

X Summary judgment 
Default judgment 

     Grant/Denial of NRCP 60(b) relief 
Grant/Denial of injunction 
Grant/Denial of declaratory relief 
Review of agency determination 

   Dismissal: 
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Lack of jurisdiction 
     Failure to state a claim 

Failure to Prosecute 
Other (specify): _______________________________ 

Divorce Decree: 
Original   
Modification 

Other disposition (specify): __________________________ 
 

5. Does this appeal raise issues concerning any of the following?  N/A 

� Child Custody 
� Venue 
� Termination of parental rights 

 
6. Pending and prior proceedings in this court. List the case name and docket 

number of all appeals or original proceedings presently or previously or 
pending before this court which are related to this appeal:  

None 

 
7. Pending and prior proceedings in other courts. List the case name, number 

and court of all pending and prior proceedings in other courts which are related 
to this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and 
their dates of disposition: 

Marchai v. Perez, et al, Case No. A-16-742327-C– Order consolidating 
cases entered on December 13,, 2016.  SEE EX. ___ 

Bankruptcy of Alessi & Koenig – 16-16593-abl,  - Order lifting stay against 

Alessi & Koenig, allowing prosecution of claims but not to enforce against debtor 

entered on April 24, 2017.  (Ex. 15)  A copy was not entered on the docket in this 

case but no claims against Alessi were pursued during the stay.  
 

8. Nature of the action. Briefly describe the nature of the action and result below: 

This case began as a judicial foreclosure brought by Marchai against Crystela 

Perez (former owner), SFR, and US Bank (holder of second deed of trust) on 

9/30/13 (Ex. 3) SFR answered and counter/cross claimed for quiet title/declaratory 
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relief against Marchai, Perez, and US Bank (Ex. 4). Marchai filed a late motion to 

amend to add the Wyeth Ranch Cmty Ass’n (Association) which the DC denied. 

Marchai then filed a second lawsuit in DC against the Association, SFR and Alessi 

& Koenig (A&K) (Case No. A-16-742327-C), with claims for quiet title, 

declaratory relief (takings/due process), wrongful foreclosure and intentional 

interference with Contractual Relations (Ex. 11).  Ultimately the two cases were 

consolidated, over SFR’s objection, SFR had moved to dismiss the second case 

(Ex. 12).  

In January 2016, Marchai and SFR filed cross-motions for summary 

judgment. On 3/22/16, the DC entered its order denying the MSJs, disposing of 

Marchai’s constitutional and retroactivity arguments, concluding that there was no 

evidence of violation of the notice provisions, that the deed transferred Perez’s 

interest to SFR, and found that there were questions of material fact precluding 

judgment on commercial reasonableness and SFR’s BFP status (Ex. 9). After the 

cases were consolidated, The Association, SFR and Marchai all filed renewed 

motions for summary judgment. The DC declined to revisit the constitutionality 

issues and recognized the issues of fact precluding summary judgment.  

Ultimately, relying on Stone Hollow II, the DC granted judgment in favor of 

Marchai and against SFR and the Association based on its conclusion that is a 

homeowner pays any amount that is at least equal to the amount incurred during 

the 9 months preceding the notice of delinquent assessments, the payment has 

satisfied the superpriority amount and therefore discharged the superprioriy portion 

of the lien such that the deed of trust survives, even with no notice to the purchaser 

(Ex. 13). 

 
9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach 

separate sheets as necessary): 
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Whether the District Court erred as a matter of law in determining that a former 
unit owner may pay off the super-priority amount if that person does not pay the 
entire amount owed to stop the foreclosure sale. 
 
Whether the DC erred as a matter of law in is reliance on Stone Hollow II to 
determine the issue of “tender.” 
 
Whether the DC erred as a matter of law in concluding that so long as the former 
unit owner paid “any amount which is at least equal to the amount incurred int eh 
nine months preceeding the notice of delinquent assessment lien is sufficient to 
satisfy the superpriority lien.” 
 
Whether the district court erred as a matter of law in determining that SFR had the 
burden to prove it was a bona fide purchaser when burden should have been on the 
bank. 
 
Whether the DC erred by not considering SFR’s presumptive BFP status when 
determining if judgment in favor of Marchai was appropriate when SFR had no 
knowledge of any prior payments – and neither did Marchai, or at the least there 
were questions of fact remaining as to SFR’s BFP status.     
 
Whether the DC erred in granting judgment in favor of Marchai and requiring SFR 
to take subject to the deed of trust.  
 
10. Pending proceeding in this court raising the same or similar issues. If 

you are aware of any proceedings presently pending before this court which 
raises the same or similar issues raised in this appeal, list the case name and 
docket numbers and identify the same or similar issue raised: 

While NRS 116 cases make a large portion of the Court’s docket, SFR is unaware 

of a case that has facts similar to this case, especially in regards to a court having 

concluded that any payment in the amount of 9months of assessments by someone 

other than the first lien holder is enough to discharge the superpriority portion of 

the lien.  

SFR is also aware of a number of cases on appeal related to bona fide purchaser 

and what will defeat BFP status as a matter of law. The list of cases and issues is so 

large that SFR does not have a complete list of similar cases.  

 SFR is aware of a number of cases raising the “tender” issues, but cannot 



6 

 

represent that this list is complete, raises exactly the same issues. See attached: 

Exhibit 16 

 
11. Constitutional issues. If this appeal challenges the constitutionality of a 

statute, and the state, any state agency, or any officer or employee thereof is 
not a party to this appeal, have you notified the clerk of this court and the 
attorney general in accordance with NRAP 44 and 30.130? 

X N/A  

� Yes  
� No 
If not, explain: 
 

12. Other issues. Does this appeal involve any of the following issues? 

� Reversal of well-settled Nevada precedent (identify the case(s)) 
� An Issue arising under the United States and/or Nevada Constitutions 

X A substantial issue of first impression 
X An issue of public policy 
X An issue where en banc consideration is necessary to maintain uniformity of 
this court’s decisions 

� A ballot question 
If so, explain: 

 
13. Assignment to the Court of Appeals or retention in the Supreme Court. 

Briefly set forth whether the matter is presumptively retained by the 
Supreme Court or assigned to the Court of Appeals under NRAP 17, and cite 
the subparagraph(s) of the Rule under which the matter falls. If appellant 
believes that the Supreme Court should retain the case despite its 
presumptive assignment to the Court of Appeals, identify the specific 
issue(s) or circumstance(s) that warrant retaining the case, and include an 
explanation of their importance or significance. 

This case is presumptively retained by the Supreme Court pursuant to NRAP 
17(a)(13)-(14). The issues in this case involve an issue of first impression and 
statewide importance for which consistency is required –(1) whether anyone other 
than the holder of the first security interest can make a partial payment of an 
association lien that would satisfy the superpriority portion of the lien; (1) whether 
a former unit owner can pay less than the full amount owed to the association, 
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including collection costs, and still discharge the superpriority portion of the 
association lien, especially when the bank did nothing. (2) Whether BFP status can 
and should  be considered where there is a later discovered partial payment by the 
homeowner when no discharge of the superpriority portion of the lien has been 
recorded; (3) whose bears the burden to establish the fact of BFP status or Non-
BFP status; (3) Whether any discharge of the super-priority portion of an 
association’s lien must be recorded before it can defeat a BFP.  

 
14. Trial. If this action proceeded to trial, how many days did the trial last?  

  N/A 

Was it a bench or jury trial? 

N/A 

 
15. Judicial Disqualification. Do you intend to file a motion to disqualify or 

have a justice recuse him/herself from participation in this appeal? If so, 
which Justice? 

N/A 

TIMELINESS OF NOTICE OF APPEAL 

 
16. Date of entry of written judgment or order appealed from  

October 3, 2017 (Exhibit 13). 

If no written judgment or order was filed in the district court, explain the basis 
for seeking appellate review:  N/A 
 

 
17. Date written notice of entry of judgment or order was served  

October 4, 2017 (Exhibit 14). 

Was service by: 
� Delivery 
X   Mail/electronic/fax  

 
18. If the time for filing the notice of appeal was tolled by a post-judgment 

motion (NRCP 50(b), 52(b), or 59)  
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(a) Specify the type of motion, the date and method of service of the 
motion, and the date of filing. 

� NRCP 50(b) Date of filing:  N/A  

� NRCP 52(b)  Date of filing:  N/A 

� NRCP 59 Date of filing:  N/A 

 
NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or 

reconsideration may toll the time for filing a notice of appeal. See 
AA Primo Builders v Washington, 126 Nev. ___, 245 P.3d 1190 
(2010).  

 
(b) Date of entry of written order resolving tolling motion: N/A 

(c) Date written notice of entry of order resolving tolling motion was 
served:  N/A 

Was service by: 
� Delivery  
� Mail/electronic 

 
19. Date notice of appeal filed  

November 3, 2017 (Exhibit 15). 

If more than one party has appealed from the judgment or order, list the date 
each notice of appeal was filed and identify by name the party filing the 
notice of appeal:   N/A 

 
 

20. Specify statute or rule governing the time limit for filing the notice of 
appeal, e.g., NRAP 4(a) or other 

NRAP 4(a) 

 
21. Specify the statute or other authority granting this court jurisdiction to 

review the judgment or order appealed from: 

(a)  

X  NRAP 3A(b)(1) 
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� NRAP 3A(b)(2) 
� NRAP 3A(b)(3) 
� NRS 38.205 
� NRS 233B.150 
� NRS 703.376 
� Other (specify) 

__________________________________________ 
 

(b) Explain how each authority provides a basis for appeal from the 
judgment or order: 

This appeal is taken from a Decision and Order disposing of claims by 

Marchai, Association and SFR.  SFR is currently seeking default judgment against  

Perez and US Bank.  

 
22. List all parties involved in the action or consolidated actions in the 

district court: 

(a) Parties:  

Marchai B.T., plaintiff, 
 
Cristela Perez, defendant, crossdefendant 

SFR Investments Pool 1, LLC, defendant/counterclaimant/crossclaimant, 

U.S. Bank National Association, defendant/crossdefendant 

Wyeth Ranch Community Association, defendant 

Alessi & Koenig, LLC, defendant 

(b) If all parties in the district court are not parties to this appeal, explain in 
detail why those parties are not involved in the appeal, e.g., formally 
dismissed, not served, or other:  

Default obtained by SFR against Perez, US Bank on February 13, 2014 (See 

ex. 6 and 7). SFR is in the process of obtaining default judgment against these 

parties. 
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It appears that Marchai obtained default against US Bank on December 13, 

2013, and against Perez on 4/22/14,  but those claims appears moot in light of the 

DC disposition of of the case.  (see Ex. 5, 8.) 

 
23. Give a brief description (3 to 4 words) of each party’s separate claims, 

counterclaims, cross-claims, or third-party claims and the date of 
formal disposition of each claim. 

Marchai’s claims: 

1. Judicial foreclosure against SFR, US Bank , and Perz; 

2. Declaratory relief under Takings Clause against SFR, Association and 

A&K; 

3. declaratory relief under due process clause of US and Nevada 

Constitutions against SFR, Association and A&K; 

4. Wrongful Foreclosure against SFR, Association, and A&K; 

5. Violation of NRS 1113 et seq. against Association and A&K; 

6. Intentional interference with contractual relations against SFR, 

Association and A&K; 

7. Quiet title against SFR, Association and A&K. 

 

SFR’s Counter-claims/cross-claims (third-party claims): 

1. Quiet Title/Declaratory Relief against all defendants; 

2. Injunctive Relief against all defendants 

Disposition of claims: 
The Court granted Marchai’s MSJ based on partial payment by Perez. 
The Court denied SFR’s and the Association’s MSJ’s on the same basis.  
  

 
24. Did the judgment or order appealed from adjudicate ALL the claims 

alleged below and the rights and liabilities of ALL the parties to the 
action or consolidated actions below? 
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         X     No 
 
25. If you answered “No” to question 23, complete the following: 

(a)       Specify the claims remaining pending below:   
SFR’s claims for quiet title/declaratory relief against US Bank and 
Perez remain outstanding. SFR obtained defaults against both parties 
and is in the process of obtaining default judgment against those 
parties.  

(b) Specify the parties remaining below: 
1. Perez 

2. US Bank 

(c) Did the district court certify the judgment or order appealed from as a 
final judgment pursuant to NRCP 54(b)? 

         Yes 
             x No 

 
(d) Did the district court make an express determination, pursuant to NRCP 

54(b), that there is no just reason for delay and an express direction for 
the entry of judgment? 

      Yes 
           x No 
 

26. If you answered “No” to any part of question 24, explain the basis for 
seeking appellate review (e.g., order is independently appealable under 
NRAP 3A(b)): 

SFR mistakenly believed that its claims against Perez and US Bank had been 
adjudicated. As set forth above, SFR is in the process of obtaining default 
judgment against these parties.  To the extent this is true, SFR requests that 
this Court grants it time to finish the default judgment process. Attach file-
stamped copies of the following documents: 

 The latest-filed complaint, counterclaims, cross-claims, and third-
party claims 

 Any tolling motion(s) and order(s) resolving tolling motion(s) 
 Orders of NRCP 41(a) dismissals formally resolving each claim, 

counterclaims, cross-claims and/or third-party claims asserted in the 
action or consolidated action below, even if not at issue on appeal 

 Any other order challenged on appeal 
 Notices of entry for each attached order 
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Exhibit Title of Document File-Stamp Date 

 
Non-Exhaustive List of Cases on Appeal 
with Similar Issues  

1 
District Court Docket Case No. A-13-
689461-C  

2 
District Court Docket Case No. A-16-
742327-C  

3 
Bank’s Complaint for Judicial 
Foreclosure (A689467) September 30, 2013 

4 
SFR’s Answer, Counterclaim, Cross-
claim November 13, 2013 

5 Marchai default against US Bank December 13, 2013 

6 SFR default against Perez February 13, 2014 

7 SFR default against US Bank February 13, 2014 

8 Marchai default against Perez April 22, 2014 

9 Decision and Order (A689467) March 22, 2016 

10 Notice of Entry of Decision and Order  March 23, 2017 
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11 Marchai Complaint (A742327) August 25, 2016 

12 
Notice of Entry of Order and Order lifting 
stay and consolidating cases December 13, 2016 

13 Decision and Order  October 3, 2017 

14 Notice of Entry of Decision and Order  October 4, 2017 

15 SFR’s Notice of Appeal November 3, 2017 

16 Order lifting stay  (BK court) April 24, 2017 
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VERIFICATION 

 
I  declare under penalty of perjury that I have read this docketing statement, 
that the information provided in this docketing statement is true and complete 
to the best of knowledge, information and belief, and that I have attached all 
required documents to this docketing statement.  

 
 
SFR Investments Pool 1, LLC 
Name of Appellant 
 
December 4, 2017 
Date 

Jacqueline A. Gilbert, Esq 
Name of counsel of record 
 
/s/Jacqueline A. Gilbert____________ 
Signature of Counsel of Record 

 
 
Clark County, Nevada 
State and county where signed 

 

 

 
 

 DATED this 4th day of December 2017. 

KIM GILBERT EBRON 
 
/s/ Jacqueline A. Gilbert  
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580 
ZACHARY CLAYTON, ESQ. 
Nevada Bar No. 13464 
7625 Dean Martin Drive, Suite 110 
Las Vegas, NV 89139  
Attorneys for Appellant SFR 
Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

 I certify that on the 4th day of December 2017, I filed the foregoing 

Docketing Statement which shall be served via electronic service from the 

Court’s eflex system to:  

Master Service List 

Docket Number and Case Title: 74416 - SFR INV.'S POOL 1, LLC VS. MARCHAI B.T. 

Case Category Civil Appeal 

Information current as of: Dec 04 2017 07:00 p.m. 

Electronic notification will be sent to the following: 

Jacqueline Gilbert 

Janet Trost 

David Merrill 

 

Dated this 4th day of December 2017. 

      
    /s/Jacqueline A. Gilbert_________  

     An employee of Kim Gilbert Ebron 
 



SFR NRS 116 Cases on Appeal Involving “Tender” 

 

Case No. Caption 
68165 BNY Mellon v. SFR Investments Pool 1, LLC (“SFR”) 
69323 BANA v. SFR 
70060 BANA v. SFR 
70501 BANA v. SFR  (COA) 
70903 BANA v. SFR  (consolidated w 64468) 
71176 SFR v. Green Tree Servicing (Ditech) 
71248 Green Tree Servicing v. SFR 
71781 BANA v. SFR 
72010 SFR v Green Tree Servicing 
72221 US Bank v SFR 
72222 SFR v. MERS 
72702 SFR v BNY Mellon 
73428 BAC Home Loans Servicing v. SFR 
73773 BNY Mellon v. SFR 
73904 US Bank v. The Vistas HOA 
73908 SFR v. BANA 
  
  
  
  
  
  
  
  

 



Ex. 1 

Ex. 1 

EXHIBIT 1 
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REGISTER  OF  ACTIONS
CASE NO. A-13-689461-C

Marchai B T Bank Trust, Plaintiff(s) vs. Cristela Perez, Defendant(s) §
 §
 §
 §
 §
 §
 §
 

Case Type: Title to Property
Subtype: Foreclosure

Date Filed: 09/30/2013
Location: Department 7

Cross-Reference Case Number: A689461
Supreme Court No.: 74416

RELATED CASE INFORMA TION

Related Cases
A-16-742327-C (Consolidated)

PARTY INFORMA TION

Lead Attorneys
Consolidated
Case Party

Wyeth Ranch Community Association Kaleb D. Anderson
   Retained

 702-382-1500(W)

 

Counter
Claimant

SFR Investments Pool I LLC Jacqueline Gilbert
   Retained

 702-485-3300(W)

 

Counter
Defendant

Marchai B T Bank Trust David J Merrill
   Retained

 702-566-1935(W)

 

Cross
Claimant

SFR Investments Pool I LLC Jacqueline Gilbert
   Retained

 702-485-3300(W)

 

Cross
Defendant

Perez, Cristela

 

Cross
Defendant

U S Bank National Association ND

 

Defendant Perez, Cristela

 

Defendant SFR Investments Pool I LLC Jacqueline Gilbert
   Retained

 702-485-3300(W)

 

Defendant U S Bank National Association ND

 

Plaintiff Marchai B T Bank Trust David J Merrill
   Retained

 702-566-1935(W)

EVENTS & ORDERS  OF THE  COURT

   DISPOSITIONS
10/03/2017

 
  

Summary Judgment (Judicial Officer: Bell, Linda Marie) 
Debtors: SFR Investments Pool I LLC (Defendant)
Creditors: Marchai B T Bank Trust (Plaintiff)
Judgment: 10/03/2017, Docketed: 10/04/2017

   
   OTHER EVENTS AND HEARINGS
09/30/2013  Case Opened
09/30/2013  Complaint

Complaint for Judicial Foreclosure of Deed of Trust
10/03/2013  Notice of Pendency of Action

Notice of Pendency of Action

https://www.clarkcountycourts.us/Anonymous/logout.aspx
https://www.clarkcountycourts.us/Anonymous/MyAccount.aspx?ReturnURL=default.aspx
https://www.clarkcountycourts.us/Anonymous/default.aspx
https://www.clarkcountycourts.us/Anonymous/Search.aspx?ID=400
https://www.clarkcountycourts.us/Anonymous/Search.aspx?ID=400&RefineSearch=1
javascript:if((new String(window.location)).indexOf("#MainContent") > 0)  {  history.back();  history.back();  }  else history.back();
https://www.clarkcountycourts.us/Anonymous/help.htm
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10/25/2013  Summons
Summons - Civil

10/25/2013  Return
Return of Non-Service

11/01/2013  Return
Return of Service

11/07/2013  Affidavit of Service
Affidavit of Service

11/12/2013  Affidavit of Service
11/13/2013  Notice of Lis Pendens

Notice of Lis Pendens
11/13/2013  Answer and Counterclaim

Answer, Counterclaim, and Cross Claim
12/03/2013  Answer to Counterclaim

Answer to Counterclaim
12/13/2013  Default

Default
12/19/2013  Affidavit of Service

Affidavit of Service
12/27/2013  Affidavit of Service

Affidavit of Service
01/28/2014  Affidavit in Support

Affidavit of Benjamin D. Petiprin in Support of Application for an Order to Extend Time to Serve Summons and Complaint
01/28/2014  Application

Application for an Order to Extend Time to Serve Summons and Complaint
02/13/2014  Joint Case Conference Report

Joint Case Conference Report
02/13/2014  Default

Default Against Cross-Defendant Cristela Perez
02/13/2014  Default

Default Against Cross-Defendant U.S. Bank National Association, N.D.
02/13/2014  Order Extending Time to Serve

Order to Extend Time to Serve Summons and Complaint
02/14/2014  Notice of Entry of Order

Notice of Entry of Order to Extend Time to Serve Summons and Complaint
02/19/2014  Scheduling Order

Scheduling Order
03/11/2014  Return

Return of Service
04/22/2014  Default

Default
07/09/2014  Stipulation and Order

Stipulation and Order Staying Litigation
07/09/2014  Notice of Entry of Stipulation and Order

Notice of Entry of Stipulation and Order
09/25/2014

  
CANCELED   Calendar Call  (11:00 AM) (Judicial Officer Sturman, Gloria)

Vacated - per Order
09/26/2014 Reset by Court to 09/25/2014

10/20/2014  CANCELED   Bench Trial  (9:00 AM) (Judicial Officer Sturman, Gloria)
Vacated - per Order

11/04/2014

  

Status Check  (9:00 AM) (Judicial Officer Sturman, Gloria)
Status Check: Stay
Parties Present

Minutes
Result: Matter Heard

12/05/2014  Recorders Transcript of Hearing
Recorder's Transcript of Proceeding: Status Check November 4, 2014

01/28/2015  Order
Order Lifting Stay

01/28/2015  Notice of Entry
Notice of Entry of Order Lifting Stay

02/12/2015  Stipulation and Order to Extend Discovery Deadlines
Stipulation and Order to Extend Discovery Deadline Dates (First Request)

02/17/2015  Notice of Entry of Stipulation and Order
Notice of Entry of Stipulation and Order to Extend Discovery Deadline Dates

02/25/2015  Order Setting Civil Bench Trial
Second Order Setting Bench Trial

03/02/2015  Case Reassigned to Department 7
District Court Case Reassignment 2015

07/27/2015  Motion
Motion for Pre-Trial Coordination on Shortening Time

08/11/2015

  

Motion to Coordinate  (10:30 AM) (Judicial Officer Bare, Rob)
Defendant SFR Investments Pool 1 LLC's Motion for Pre-Trial Coordination on Order Shortening Time
Minutes

Result: Matter Heard
08/25/2015  Document Filed

Proposed Case Management Order (unsigned)
10/09/2015  Subpoena Duces Tecum

Subpoena Duces Tecum
10/09/2015  Subpoena Duces Tecum

Subpoena Duces Tecum
12/02/2015  Substitution of Attorney

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=183690624&SingleViewMode=PartyPresent
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=183690624&SingleViewMode=Minutes
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=188318801&SingleViewMode=Minutes
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Substitution of Attorney
12/18/2015  Notice of Change of Address

Notice of Change of Address and Notice of Change of Firm Name
01/04/2016  Stipulation and Order

Stipulation and Order to Extend Dispositive Motion Deadlines
01/04/2016  Notice of Entry of Order

Notice of Entry of Order
01/14/2016  Motion for Summary Judgment

SFR Investments Pool 1, LLC's Motion For Summary Judgment
01/14/2016  Motion for Summary Judgment

Marchai, B.T.'s Motion for Summary Judgment
01/14/2016  Appendix

Appendix of Exhibits to Marchai, B.T.'s Motion for Summary Judgment
01/14/2016  Appendix

Appendix of Exhibits to Marchai, B.T.'s Motion for Summary Judgment
01/19/2016  Pre-Trial Disclosure

SFR Investments Pool 1, LLC's Pre-Trial Disclosures
01/21/2016  CANCELED   Calendar Call  (9:00 AM) (Judicial Officer Sturman, Gloria)

Vacated - On in Error
02/03/2016  Opposition to Motion

Marchai, B.T.'s Opposition to SFR Investments Pool 1, LLC's Motion for Summary Judgment
02/04/2016  Opposition to Motion For Summary Judgment

SFR Investments Pool 1, LLC'S Opposition to Marchai B.T.'S Motion for Summary Judgment
02/08/2016  Reply in Support

Marchai, B.T.'s Reply in Support of Motion for Summary Judgment
02/09/2016

  
Reply in Support

Reply in Support of Motion for Summary Judgment and Counter-Motions to Strike Pursuant TO NRCP RULE 37(d) and Eighth Judicial District
Court Rule 2.20(a)

02/15/2016  Opposition to Motion
Marchai, B.T.'s Opposition to Counter-Motions to Strike Pursuant to NRCP 37(d) and Eighth Judicial District Court Rule 2.20(a)

02/16/2016  CANCELED   Bench Trial  (9:00 AM) (Judicial Officer Sturman, Gloria)
Vacated - On in Error

02/16/2016
  

Motion for Summary Judgment  (9:00 AM) (Judicial Officer Bell, Linda Marie)
SFR Investments Pool 1, LLC's Motion For Summary Judgment

Result: Denied
02/16/2016

  
Motion for Summary Judgment  (9:00 AM) (Judicial Officer Bell, Linda Marie)

Marchai, B.T.'s Motion for Summary Judgment
Result: Denied

02/16/2016  Status Check: Reset Trial Date  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Result: Matter Heard

02/16/2016

  

Response and Countermotion  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Reply in Support of Motion for Summary Judgment and Counter-Motions to Strike Pursuant TO NRCP RULE 37(d) and Eighth Judicial District
Court Rule 2.20(a)

Result: Off Calendar
02/16/2016

  

All Pending Motions  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Parties Present

Minutes
Result: Matter Heard

02/22/2016  Certificate of Service
Certificate of Service

03/22/2016  Decision and Order
Decision and Order

03/22/2016
  

Minute Order  (9:40 AM) (Judicial Officer Bell, Linda Marie)
Minutes

Result: Decision Made
03/23/2016  Notice of Entry of Decision and Order

Notice of Entry of Decision and Order
03/24/2016  Notice of Entry of Decision and Order

Notice of Entry of Decision and Order
08/18/2016  Motion for Leave to File

Motion, On Shortened Time, for Leave to File an Amended Complaint
08/19/2016  Certificate of Service

Certificate of Service
08/24/2016  Opposition to Motion

Notice of Intent to Oppose Motion for Leave to File an Amended Complaint on OST Via Oral Argument at Hearing
08/25/2016

  

Motion for Leave  (9:00 AM) (Judicial Officer Hardcastle, Kathy)
Marchai, B.T.'s Motion, On Shortened Time, for Leave to File an Amended Complaint
Parties Present

Minutes
Result: Off Calendar

09/30/2016  Order Denying Motion
Order Denying Motion

10/03/2016  Notice of Entry of Order
Notice of Entry of Order

10/04/2016  Recorders Transcript of Hearing
Recorder's Transcript of Plaintiff's Motion on Shortened Time for Leave to File an Amended Complaint - 8-25-2016

10/05/2016  Recorders Transcript of Hearing
Recorder's Transcript of Plaintiff's Motion on Shortened Time for Leave to File an Amended Complaint- 8-25-2016

12/01/2016  Status Check  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Status Check: Status of Case / Stay
Parties Present

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=189588409&SingleViewMode=PartyPresent
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=189588409&SingleViewMode=Minutes
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=189853490&SingleViewMode=Minutes
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=190966439&SingleViewMode=PartyPresent
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=190966439&SingleViewMode=Minutes
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=191004591&SingleViewMode=PartyPresent
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Minutes
Result: Matter Heard

12/13/2016  Order
Order Lifting Stay and Consolidating Cases

12/13/2016  Notice of Entry of Order
Notice of Entry of Order

01/03/2017  Status Check: Trial Setting  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Result: Trial Date Set

01/03/2017
  

Motion to Dismiss  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Defendant Wyeth Ranch Community Association's Motion to Dismiss

Result: Denied in Part
01/03/2017

  

Motion to Dismiss  (9:00 AM) (Judicial Officer Bell, Linda Marie)
SFR Investments Pool 1, LLC's Motion to Dismiss With Prejudice Plaintiff's Complaint Pursuant to NRCP 12(b)(1) and EDCR 7.10(B) and Motion
to Strike Pleading Pursuant to NRCP 12(f)

Result: Moot
01/03/2017

  

Joinder  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Wyeth Ranch Community Association's Joinder to SFR Investments Pool 1, LLC's Motion to Dismiss with Prejudice Plaintiff's Complaint Pursuant
to NRCP(12b)(1) and EDCR 7.10(b), and Motion to Strike Pleading Pursuant to NRCP 12(f)

Result: Moot
01/03/2017

  

All Pending Motions  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Parties Present

Minutes
Result: Matter Heard

01/17/2017
  

Order Denying Motion
Order Denying Motion SFR Investments Pool 1, LLC's Motion to Dismiss with Prejudice Plaintiff's Complaint Pursuant to NRCP 12(b)(1) and
EDCR 7.10(b) and Motion to Strike Pleading Pursuant to NRCP 12(f) and Wyeth Ranch Community Association's Joinder Thereto

01/18/2017  Notice of Entry of Order
Notice of Entry of Order

01/24/2017  Order
(A689461) Order Denying, in Part, and Granting, in Part, Defendant Wyeth Ranch Community Association's Motion to Dismiss

01/25/2017  Notice of Entry of Order
Notice of Entry of Order

01/31/2017  Answer to Complaint
Defendant Wyeth Ranch Community Association's Answer and Affirmative Defenses

01/31/2017  Notice of Bankruptcy
Notice of Bankruptcy and Suggestion of Stay

02/06/2017  Answer to Complaint
SFR Investments Pool 1, LLC's Answer to Complaint

02/14/2017  Order Setting Civil Bench Trial
Third Order Setting Civil Bench Trial

05/16/2017  Supplemental Joint Case Conference Report
Supplemental Joint Case Conference Report

06/22/2017

  

Status Conference  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Parties Present

Minutes
Result: Matter Heard

07/21/2017  Motion for Summary Judgment
SFR Investments Pool 1, LLC's Motion for Summary Judgment

07/21/2017  Motion for Summary Judgment
Defendant Wyeth Ranch Community Association's Motion for Summary Judgment

07/21/2017  Motion in Limine to Exclude Expert Witness
Motion in Limine to Exclude Testimony from Michael Brunson

08/14/2017  Opposition to Motion For Summary Judgment
Marchai, B.T. s Opposition to SFR Investments Pool 1, LLC and Wyeth Ranch Community Association s Motions for Summary Judgment

08/21/2017  Opposition to Motion in Limine
Opposition to Motion in Limine to Exclude Testimony from Michael Brunson

08/21/2017  Reply in Support
Defendant Wyeth Ranch Community Association's Reply in Support of Motion for Summary Judgment

08/21/2017  Reply in Support
Reply in Support of SFR Investments Pool 1, LLC's Motion for Summary Judgment

08/21/2017
  

Joinder to Opposition to Motion
Defendant Wyeth Ranch Community Association's Joinder to SFR Investments Pool 1, LLC s Opposition to Motion in Limine to Exclude Testimony
from Michael Brunson

08/22/2017
  

Motion for Summary Judgment  (9:00 AM) (Judicial Officer Bell, Linda Marie)
SFR Investments Pool I LLC's Motion for Summary Judgment

Result: Under Advisement
08/22/2017

  

All Pending Motions  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Parties Present

Minutes
Result: Matter Heard

08/23/2017  Reporters Transcript
Court Reporters transcript of Proceedings - 2-16-2016

08/24/2017  Pre-Trial Disclosure
SFR Investments Pool 1, LLC's Pre-Trial Disclosures

08/25/2017  Objection
Objections to Pre-Trial Disclosures

08/29/2017  Calendar Call  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Parties Present

Minutes

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=191004591&SingleViewMode=Minutes
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Result: Matter Heard
08/29/2017

  
CANCELED   Motion for Summary Judgment  (9:00 AM) (Judicial Officer Bell, Linda Marie)

Vacated - Previously Decided
Defendant Wyeth Ranch Community Association's Motion for Summary Judgment

08/29/2017  Reporters Transcript
Court Reporters transcript of Proceedings (Civil) - 8-22-17

09/05/2017  CANCELED   Bench Trial  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Vacated

09/05/2017  Reporters Transcript
Court Reporters transcript of Proceedings - 8-29-17

09/12/2017

  

CANCELED   Motion in Limine  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Vacated
Motion in Limine to Exclude Testimony from Michael Brunson

08/29/2017 Reset by Court to 09/12/2017
09/12/2017

  

Status Check  (9:00 AM) (Judicial Officer Bell, Linda Marie)
Status Check: Decision
Parties Present

Minutes
Result: Matter Heard

10/03/2017  Decision and Order
Decision and Order

10/04/2017  Notice of Entry of Decision and Order
Notice of Entry of Decision and Order

10/10/2017  Memorandum of Costs and Disbursements
Memorandum of Costs and Disbursements

10/19/2017  Motion to Retax
SFR s Motion To Retax And Settle Memorandum Of Costs And Disbursements

11/03/2017  Notice of Appeal
Notice of Appeal

11/03/2017  Case Appeal Statement
Case Appeal Statement

11/08/2017  Opposition to Motion
Opposition to SFR s Motion to Retax and Settle Memorandum of Costs and Disbursements

11/13/2017  Reply in Support
SFR S Reply In Support of Its Motion To Retax and Settle Memorandum of Costs and Disbursements

11/21/2017  Motion to Retax  (9:00 AM) (Judicial Officer Bell, Linda Marie)
SFR s Motion To Retax And Settle Memorandum Of Costs And Disbursements

FINANCIAL  INFORMA TION

      
      
   Consolidated Case Party Wyeth Ranch Community Association
   Total Financial Assessment  200.00
   Total Payments and Credits  200.00
   Balance Due as of 12/04/2017  0.00
       
07/25/2017  Transaction Assessment    200.00
07/25/2017  Efile Payment  Receipt # 2017-59627-CCCLK  Wyeth Ranch Community Association  (200.00)
       
      
      
   Counter Claimant SFR Investments Pool I LLC
   Total Financial Assessment  647.00
   Total Payments and Credits  647.00
   Balance Due as of 12/04/2017  0.00
       
11/14/2013  Transaction Assessment    223.00
11/14/2013  Efile Payment  Receipt # 2013-137646-CCCLK  SFR Investments Pool I LLC  (223.00)
01/14/2016  Transaction Assessment    200.00
01/14/2016  Efile Payment  Receipt # 2016-04435-CCCLK  SFR Investments Pool I LLC  (200.00)
07/24/2017  Transaction Assessment    200.00
07/24/2017  Efile Payment  Receipt # 2017-59586-CCCLK  SFR Investments Pool I LLC  (200.00)
11/06/2017  Transaction Assessment    24.00
11/06/2017  Efile Payment  Receipt # 2017-83958-CCCLK  SFR Investments Pool I LLC  (24.00)
       
      
      
   Counter Defendant Marchai B T Bank Trust
   Total Financial Assessment  470.00
   Total Payments and Credits  470.00
   Balance Due as of 12/04/2017  0.00
       
09/30/2013  Transaction Assessment    270.00
09/30/2013  Efile Payment  Receipt # 2013-119024-CCCLK  Marchai B T Bank Trust  (270.00)
01/14/2016  Transaction Assessment    200.00
01/14/2016  Efile Payment  Receipt # 2016-04451-CCCLK  Marchai B T Bank Trust  (200.00)
       

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=193704238&SingleViewMode=PartyPresent
https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11153358&HearingID=193704238&SingleViewMode=Minutes
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REGISTER  OF  ACTIONS
CASE NO. A-16-742327-C

Marchai BT Trust, Plaintiff(s) vs. SFR Investments Pool 1 LLC,
Defendant(s)

§
 §
 §
 §
 §
 §
 

Case Type: Other Title to Property
Date Filed: 08/25/2016

Location: Department 7
Cross-Reference Case Number: A742327

RELATED CASE INFORMA TION

Related Cases
A-13-689461-C (Consolidated)

PARTY INFORMA TION

Lead Attorneys
Defendant Alessi & Koenig LLC

 

Defendant SFR Investments Pool 1 LLC Diana S. Cline Ebron
   Retained

 702-485-3300(W)

 

Defendant Wyeth Ranch Community Association Kaleb D. Anderson
   Retained

 702-382-1500(W)

 

Plaintiff Marchai BT Trust David J Merrill
   Retained

 702-566-1935(W)

EVENTS & ORDERS  OF THE  COURT

   DISPOSITIONS
01/24/2017

 

  

Order of Dismissal (Judicial Officer: Bell, Linda Marie) 
Debtors: Wyeth Ranch Community Association (Defendant)
Creditors: Marchai BT Trust (Plaintiff)
Judgment: 01/24/2017, Docketed: 01/31/2017
Comment: Certain Claims - Doc filed in A689461

   
   OTHER EVENTS AND HEARINGS
08/25/2016  Complaint

Complaint
08/25/2016  Initial Appearance Fee Disclosure

Initial Appearance Fee Disclosure
09/14/2016  Affidavit of Service

Affidavit of Service
09/14/2016  Affidavit of Service

Affidavit of Service
09/14/2016  Affidavit of Service

Affidavit of Service
09/28/2016  Motion to Dismiss

Defendant Wyeth Ranch Community Association's Motion to Dismiss
09/28/2016  Initial Appearance Fee Disclosure

Defendant Wyeth Ranch Community Association's Initial Appearance Fee Disclosure
10/03/2016  Certificate of Service

Certificate of Service
10/05/2016

  
Motion to Dismiss

SFR Investments Pool 1, LLC's Motion to Dismiss With Prejudice Plaintiff's Complaint Pursuant to NRCP 12(b)(1) and EDCR 7.10(B) and Motion
to Strike Pleading Pursuant to NRCP 12(f)

10/12/2016
  

Joinder To Motion
Wyeth Ranch Community Association's Joinder to SFR Investments Pool 1, LLC's Motion to Dismiss with Prejudice Plaintiff's Complaint Pursuant
to NRCP(12b)(1) and EDCR 7.10(b), and Motion to Strike Pleading Pursuant to NRCP 12(f)

11/01/2016

  

Motion to Dismiss  (9:30 AM) (Judicial Officer Kishner, Joanna S.)
11/01/2016, 11/22/2016, 12/06/2016
Defendant Wyeth Ranch Community Association's Motion to Dismiss
Parties Present

Minutes
Result: Continued

11/09/2016
  

Opposition to Motion to Dismiss
Opposition to SFR Investments Pool 1, LLC's Motion to Dismiss with Prejudice Plaintiff's Complaint Pursuant to NRCP 12(b)(1) and EDCR 7.10(b)
and Motion to Strike Pleading Pursuant to NRCP 12(f)

https://www.clarkcountycourts.us/Anonymous/logout.aspx
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https://www.clarkcountycourts.us/Anonymous/default.aspx
https://www.clarkcountycourts.us/Anonymous/Search.aspx?ID=400
https://www.clarkcountycourts.us/Anonymous/Search.aspx?ID=400&RefineSearch=1
javascript:if((new String(window.location)).indexOf("#MainContent") > 0)  {  history.back();  history.back();  }  else history.back();
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https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11711947&HearingID=191223040&SingleViewMode=PartyPresent
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11/10/2016  Opposition to Motion to Dismiss
Opposition to Defendant Wyeth Ranch Community Association's Motion to Dismiss

11/14/2016
  

Reply in Support
SFR Investments Pool 1, LLC's Reply in Support of Motion to Dismiss with Prejudice Plaintiff's Complaint Purusant to NRCP 12(b)(1) and EDCR
7.10(b) and Motion to Strike Pleading Pursuant to NRCP 12(f)

11/15/2016  Reply in Support
Defendant Wyeth Ranch Community Association's Reply in Support of its Motion to Dismiss

11/22/2016

  

Motion to Dismiss  (9:30 AM) (Judicial Officer Kishner, Joanna S.)
11/22/2016, 12/06/2016
SFR Investments Pool 1, LLC's Motion to Dismiss With Prejudice Plaintiff's Complaint Pursuant to NRCP 12(b)(1) and EDCR 7.10(B) and Motion
to Strike Pleading Pursuant to NRCP 12(f)

11/15/2016 Reset by Court to 11/22/2016
Result: Continued

11/22/2016

  

Joinder  (9:30 AM) (Judicial Officer Kishner, Joanna S.)
11/22/2016, 12/06/2016
Wyeth Ranch Community Association's Joinder to SFR Investments Pool 1, LLC's Motion to Dismiss with Prejudice Plaintiff's Complaint Pursuant
to NRCP(12b)(1) and EDCR 7.10(b), and Motion to Strike Pleading Pursuant to NRCP 12(f)

11/15/2016 Reset by Court to 11/22/2016
Result: Continued

11/22/2016

  

All Pending Motions  (9:30 AM) (Judicial Officer Kishner, Joanna S.)
Parties Present

Minutes
Result: Matter Heard

12/01/2016
  

Minute Order  (9:00 AM) (Judicial Officers Kishner, Joanna S., Bell, Linda Marie)
Minutes

Result: Minute Order - No Hearing Held
12/06/2016

  

All Pending Motions  (9:30 AM) (Judicial Officer Kishner, Joanna S.)
Parties Present

Minutes
Result: Matter Heard

12/13/2016  Notice of Entry of Order
Notice of Entry of Order

12/20/2016  Notice of Department Reassignment
Notice of Department Reassignment

FINANCIAL  INFORMA TION

      
      
   Defendant SFR Investments Pool 1 LLC
   Total Financial Assessment  223.00
   Total Payments and Credits  223.00
   Balance Due as of 12/04/2017  0.00
       
10/06/2016  Transaction Assessment    223.00
10/06/2016  Efile Payment  Receipt # 2016-97161-CCCLK  SFR Investments Pool 1 LLC  (223.00)
       
      
      
   Defendant Wyeth Ranch Community Association
   Total Financial Assessment  223.00
   Total Payments and Credits  223.00
   Balance Due as of 12/04/2017  0.00
       
09/28/2016  Transaction Assessment    223.00
09/28/2016  Efile Payment  Receipt # 2016-93924-CCCLK  Wyeth Ranch Community Association  (223.00)
       
      
      
   Plaintiff Marchai BT Trust
   Total Financial Assessment  270.00
   Total Payments and Credits  270.00
   Balance Due as of 12/04/2017  0.00
       
08/25/2016  Transaction Assessment    270.00
08/25/2016  Efile Payment  Receipt # 2016-82400-CCCLK  Marchai BT Trust  (270.00)
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I. Par Information 

Plaintiff(s) (name/address/phone): 

MARCHIB.T. 

Attorney (name/address/phone): 
Benjamin D. Petiprin, Esq. (NV Bar 11681) 
Law Offices of Les Zieve 
3753 Howard Hughes Parkway, Suite 200 
Las Vegas, Nevada 89169 
Tel: (702) 948-856 Fax: (702) 446-989 

CIVIL COVER SHEET 
Clark County, Nevada 

Case No. -------
(Assigned by Clerk's Office) 

A- 1 3 - 6 8 9 4 6 1 - C 
XXVI 

Defendant(s) (name/address/phone): 

CRISTELA PEREZ, ET. AL. 

Attorney (name/address/phone): 

II. Nature of Controversy (Please check applicable bold category and 
applicable subcategory, if appropriate) 

D Arbitration Requested 

Real Property 

D Landlord/Tenant 

D Unlawful Detainer 

~ Title to Property 

~ Foreclosure 

D Liens 

D Quiet Title 

D Specific Performance 

D Condemnation/Eminent Domain 

D Other Real Property 
D Partition 

D Planning/Zoning 

Probate 

Estimated Estate Value: 

D Summary Administration 

D General Administration 

D Special Administration 

D Set Aside Estates 

D Trust/Conservatorships 
D Individual Trustee 

D Corporate Trustee 

D Other Probate 

Civil Cases 

Negligence 

D Negligence - Auto 

D Negligence - Medical/Dental 

D Negligence - Premises Liability 
(Slip/Fall) 

D Negligence - Other 

Torts 

D Product Liability 
D Product Liability/Motor Vehicle 
D Other Torts/Product Liability 

D Intentional Misconduct 
D Torts/Defamation (Libel/Slander) 
D Interfere with Contract Rights 

D Employment Torts (Wrongful termination) 

D Other Torts 
D Anti-trust 
D Fraud/Misrepresentation 
D Insurance 
D Legal Tort 
D Unfair Competition 

Other Civil Filing Types 

D Construction Defect 

D Chapter40 
D General 

D Breach of Contract 
D Building & Construction 
D Insurance Carrier 
D Commercial Instrument 
D Other Contracts/Acct/Judgment 
D Collection of Actions 
D Employment Contract 
D Guarantee 
D Sale Contract 
D Uniform Commercial Code 

D Civil Petition for Judicial Review 
D Foreclosure Mediation 
D Other Administrative Law 
D Department of Motor Vehicles 
D Worker's Compensation Appeal 

D Appeal from Lower Court (also check 
applicable civil case box) 

D Transfer from Justice Court 
D Justice Court Civil Appeal 

D Civil Writ 
D Other Special Proceeding 

D Other Civil Filing 
D Compromise of Minor's Claim 
D Conversion of Property 
D Damage to Property 
D Employment Security 
D Enforcement of Judgment 
D Foreign Judgment - Civil 
D Other Personal Property 
D Recovery of Property 
D Stockholder Suit 
D Other Civil Matters 

III. Business Court Requested (Please check applicable category;/or Clark or Washoe Counties only.) 

D NRS Chapters 78-88 D Investments (NRS 104 Art. 8) D Enhanced Case Mgmt/Business 
D Commodities (NRS 90) D Deceptive Trade Practices (NRS 598) D Other Business Court Matters 
D Securities (NRS 90) D Trademarks (NRS 600A) 

September 30, 2013 

Date 

Nevada AOC - Research and Statistics Unit 

/s/ Benjamin D. Petiprin 

Signature of initiating party or representative 

FormPA201 
Rev. 2.5E 
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LAW OFFICES OF LES ZIEVE 
Benjamin D. Petiprin, Esq. (NV Bar 11681) 
3753 Howard Hughes Parkway, Suite 200 
Las Vegas, Nevada 89169 
Tel: (702) 948-8565 
Fax: (702) 446-9898 

Attorneys for plaintiffMarchai B.T. 

Electronically Filed 
09/30/2013 02:50:22 PM 

.. 
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CLERK OF THE COURT 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEV ADA 

MARCHAI B.T., a Bank Trust, 

Plaintiff, 

vs. 

CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national association; 
DOES 1 through 10, inclusive, and ROES 1 
through 10, inclusive. 

Defendants. 

A- 13- 689461-
cAsE NO.: 

DEPT. NO.: XXVI 
COMPLAINT FOR JUDICIAL 
FORECLOSURE OF DEED OF TRUST 

Exempt from Arbitration 
Action Involves Real Property 

COMES NOW Plaintiff, Marchai B.T., a Bank Trust ("Plaintiff'), and alleges as follows: 

1. Plaintiff is, and at all times herein mentioned, a Bank Trust duly authorized to 

23 transact business in the State of Nevada. 

24 2. This action concerns real property located in the City of Las Vegas, County of 

25 Clark, State of Nevada, and is legally described as set forth in Exhibit "1" attached hereto, and 

26 incorporated herein by this reference. The property is commonly known as: 7119 Wolf Rivers 

27 Avenue, Las Vegas, NV 89131 (the "Subject Property"), Clark County Assessor's Parcel 

28 Number 125-15-811-013. 

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -1-



1 3. Plaintiff is informed and believes that Cristela Perez ("Borrower") is an 

2 individual, residing in the City of Las Vegas, County of Clark, State of Nevada and has an 

3 ownership interest in or to the Subject Property by reason of a deed of trust. 

4 4. Plaintiff is informed and believes that SFR Investments Pool 1, LLC ("SFR 

5 Investments") is a limited liability company, and has an interest in the Subject Property or some 

6 part of it by reason of a trustee's deed upon sale and is the record owner of the Subject Property. 

7 5. Plaintiff is informed and believes that U.S. Bank National Association, N.D. ("US 

8 Bank") is a national association, and has an interest in the Subject Property or some part of it by 

9 reason of a junior lien, which interest is subsequent to that of Plaintiff. 

10 6. Plaintiff is ignorant of the true names and capacities of individual defendants sued 

11 herein as DOES 1 through 10, inclusive, and corporations, partnerships or other business entities 

12 sued herein as ROES 1 through 10, inclusive, and therefore sues these defendants by such 

13 fictitious names. Plaintiff is informed and believes that defendants named herein as DOES 1 

14 through 10 and ROES 1 through 10 have, or may claim to have, some right, title or interest in 

15 and to the Subject Property, the exact nature of which is unknown to Plaintiff and Plaintiff will 

16 seek leave to amend this complaint ("Complaint") to allege their true names and capacities when 

17 and as ascertained, and will further ask leave to join said defendants in these proceedings. 

18 7. On or about October 19, 2005, for valuable consideration, the Borrower made, 

19 executed and delivered to CMG Mortgage, Inc. ("CMG Mortgage") that certain InterestFirst 

20 Adjustable Rate Note dated October 19, 2005 (the "Note") evidencing a loan to the Borrower in 

21 the original principal amount of $442,000.00 ("Loan"). A copy of the Note is attached hereto as 

22 Exhibit "2" and incorporated herein by this reference. 

23 8. To secure payment of the principal sum and interest provided in the Note, as part 

24 of the same transaction, Borrower executed and delivered to CMG Mortgage, as beneficiary, a 

25 Deed of Trust (hereinafter the "Deed of Trust") dated October 19, 2005. A true and correct copy 

26 of the Deed of Trust is attached hereto as Exhibit "3" and incorporated herein by this reference. 

27 The Deed of Trust was recorded in book number 20051109 as instrument number 0001385 in the 
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1 Official Records of the Clark County Recorder's Office ("Official Records") on November 9, 

2 2005. 

3 9. The Deed of Trust was then assigned to CitiMortgage, Inc. by that certain 

4 Corporate Assignment of Deed of Trust ("Assignment") recorded in book number 20120605 and 

5 instrument number 0003133 in the Official Records on June 5, 2012. The Deed of Trust was 

6 subsequently assigned to U.S. Bank National Association, as Trustee for Stanwich Mortgage 

7 Loan Trust, Series 2012-6 by that certain Assignment of Mortgage (Assignment 2") recorded in 

8 book number 20120726 as instrument number 0002017 in the Official Records on July 26, 2012. 

9 The Deed of Trust was then assigned to Plaintiff by that certain Assignment of Deed of Trust 

10 ("Assignment 3") recorded in book number 20130812 as instrument number 0002562 in the 

11 Official Records on August 12, 2013. True and correct copies of the Assignment, Assignment 2 

12 and Assignment 3 are attached hereto as Exhibit "4" and incorporated herein by this reference. 

13 10. On or about January 30, 2006, defendant US Bank funded a loan to Borrower in 

14 the original principal sum of $100,000.00. The loan was, and is evidenced by a Deed of Trust 

15 ("Junior Deed of Trust") recorded in book number 20060406 as instrument number 0004914 of 

16 the Official Records. A true and correct copy of the Junior Deed of Trust is attached hereto as 

17 Exhibit "5" and incorporated herein by this reference. 

18 11. Wyeth Ranch Homeowners Association ("HOA") recorded multiple Notice of 

19 Delinquent Assessment Liens, Notice of Defaults, and Notice of Trustees Sales between 

20 November 5, 2007 and October 31, 2012. Most recently, HOA recorded that certain Notice of 

21 Trustee's Sale in book number 20130731 as instrument number 0001002 of the Official Records 

22 on July 31, 2013. The trustee's sale was held on August 28, 2013 at 2:00 P.M. 

23 12. Defendant SFR Investments purchased the Subject Property at the trustee's sale 

24 for the amount of $21,000.00, as referenced in that certain Trustee's Deed Upon Sale ("TDUS") 

25 recorded in book number 20130909 as instrument number 0001816 of the Official Records. A 

26 true and correct copy of the TDUS is attached hereto as Exhibit "6" and incorporated herein by 

27 this reference. 
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1 13. Plaintiff is informed and believes that on October 1, 2011 a default occurred 

2 under the terms of the Note, in that the Borrower failed to make the regular monthly installment 

3 payment due on that date and all subsequent payments in the approximate amount of $2,657.39. 

4 14. That certain Notice of Intent to Foreclose ("Notice of Intent") dated October 3, 

5 2012 was subsequently mailed to the Borrower. A true and correct copy of the Notice of Intent 

6 is attached hereto as Exhibit "7" and incorporated herein by this reference. The Notice of Intent 

7 provided notice to the Borrower of her default under the terms of the Note and Deed of Trust of 

8 monthly payments obligations in the amount of $36,281.60. The Notice of Intent indicated that 

9 acceleration and foreclosure and public sale of the Subject Property would occur if the amount in 

10 default was not cured within 30 days. The Notice of Intent further provided that the Borrower 

11 has the right to reinstate the Loan following acceleration pursuant to the terms under the Note 

12 and Deed of Trust, and that Borrower has a right to assert in any foreclosure action the non-

13 existence of a default and any other defenses to acceleration and foreclosure. 

14 15. The subject Note provides that, if the payors default in payment of any installment 

15 when due, or in the performance of any agreement in the subject Deed of Trust securing payment 

16 of the subject Note, the entire principal and interest will become immediately due and payable at 

17 the option of the noteholder. The subject Deed of Trust provides that, if the trustors default in 

18 paying any indebtness secured by the subject Deed of Trust, or in the performance of any 

19 agreement in the subject Note or Deed of Trust, the entire principal and interest secured by the 

20 subject Deed of Trust will, at the option of the beneficiary, become immediately due and 

21 payable. 

22 16. The Deed of Trust further provides that in the event of a default, the lender may 

23 invoke the power of sale and after the required notices and time frames, sell the Subject Property 

24 at a public auction. 

25 17. By the terms of the subject Note, the Borrower promised and agreed to pay to 

26 Plaintiff monthly installments of $2,657.39, principal and interest, beginning December 1, 2005. 

27 The Borrower has wholly failed, neglected and refused to pay the installment that was due on 

28 October 1, 2011 and the subsequent months, up to and including the date of this Complaint. The 
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1 total of the monthly payments in default including accrued fees and interest is approximately 

2 $74,440.01. For such failure and default under the subject Note and Deed of Trust, Plaintiff has 

3 elected to declare the entire remaining sum of principal and interest immediately due and 

4 payable. Additional interest will accrue at the rate of $38.30 per day for each additional day 

5 from October 1, 2011 to the date of entry of judgment in this action. 

6 18. Plaintiff may hereafter be required to expend additional sums to protect its 

7 security in the Subject Property. In the subject Deed of Trust, the Borrower agreed to pay any 

8 sums expended by Plaintiff. Plaintiff will amend this Complaint to allege the nature and 

9 amounts of such sums if Plaintiff is required to make the additional expenditures. 

10 19. Under the subject Note and Deed of Trust, the Borrower, agreed that, if any action 

11 were instituted on the Note or Deed of Trust, she, as defendant, would pay the sum fixed by the 

12 Court as Plaintiffs attorneys' fees and that these charges would also become a lien against the 

13 Subject Property. Because of the above-described defaults, it has become necessary for Plaintiff 

14 to employ an attorney to commence and prosecute this foreclosure action. The reasonable value 

15 of services of counsel in this action shall be proved at or after trial in this action. 

16 FIRST CAUSE OF ACTION 

17 (For Judicial Foreclosure of Deed of Trust, Against all Defendants) 

18 20. Plaintiff realleges and incorporates herein by reference each and every allegation 

19 set forth in Paragraphs 1 through 19 of the Complaint as though set forth in full. 

20 21. Despite Plaintiffs demands for payment under the Note and Deed of Trust, 

21 Borrower has failed and refused to pay Plaintiff its indebtedness due, and Borrower is now in 

22 default under the Note and Deed of Trust. 

23 22. As a result of the default under the Note as secured by the Deed of Trust, Plaintiff 

24 seeks to exercise its right under the Deed of Trust to foreclose on the Subject Property. And 

25 Plaintiff seeks a Judgment of this Court foreclosing said Deed of Trust with the Court to award 

26 Judgment for any deficiency which may remain after applying all proceeds of the sale of the 

27 Subject Property applicable to the Judgment procured hereunder. The filing of this action does 
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1 not constitute a waiver of Plaintiffs right to proceed with a non-judicial foreclosure if it so 

2 elects. 

3 23. The Note and Deed of Trust provide that in the event of default thereunder by the 

4 Borrowers, Plaintiff is entitled to recover its costs, including reasonable attorneys' fees, incurred 

5 in enforcement thereof. Plaintiff has employed Benjamin D. Petiprin of the Law Offices of Les 

6 Zieve, licensed and practicing attorney in the State of Nevada, for the purpose of instituting and 

7 prosecuting the within action. Attorneys' fees have been, and continue to be incurred in an 

8 amount to be proven at trial. 

9 24. As a result of Borrower's default and breach, Plaintiff has been damaged in the 

10 amount of the principal balance of the loan, accrued interest, late charges, advances, expenses 

11 and attorneys' fees and costs which remain due under the Note and Deed of Trust. 

12 WHEREFORE, Plaintiff prays for relief as follows: 

13 As to the First Cause of Action 

14 

15 

1. That the Court enter a money judgment against Borrower defendant only: 

a. The sum of $430,113.48 principal, together with interest as allowed at the 

16 Note rate currently at 3% from October 1, 2011, to the date of judgment, according to proof; 

17 

18 

b. 

C. 

Costs of this action and reasonable attorneys' fees; 

Additional sums, if any, that Plaintiff hereafter expends to protect its 

19 interest in the Subject Property, together with interest, according to proof. 

20 2. That the Court adjudge the rights, claims, ownership, liens, titles and demands of 

21 defendants are subject, subordinate and subsequent to Plaintiffs Deed of Trust; 

22 3. That the Court order, adjudge, and decree that the Subject Deed of Trust be 

23 foreclosed and that the usual Judgment be made for the sale of the Subject Property, according to 

24 law, by the Sheriff of the County of Clark, or by a levying officer to be appointed by the Court; 

25 that the proceeds of the sale be applied in payment of the amounts due to Plaintiff; that 

26 defendants and all persons claiming under them subsequent to the execution of said Deed of 

27 Trust, either as lien claimants, judgment creditors, claimants under a junior trust deed, 

28 purchasers, encumbrances and otherwise, be barred and foreclosed from all rights, claims, 
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1 interest or equity of redemption of the Subject Property and every part of the Subject Property 

2 when the time for redemption has lapsed; 

3 4. That the Court award Plaintiff judgment and execution against Borrower 

4 defendant only for any deficiency that may remain after applying all proceeds of the sale of the 

5 Subject Property duly applicable to satisfy the amounts by the Court under paragraph 1 of this 

6 demand for judgment; 

7 5. That the Court permit Plaintiff or any other party to this suit, to become 

8 purchasers at the foreclosure sale; that when the time for redemption has lapsed, the levying 

9 officer or Sheriff, as the case may be, shall execute a deed to the purchaser of the Subject 

10 Property at the sale; and that the purchaser be given possession of the Subject Property upon 

11 production of the levying officer's or Sheriffs Deed; 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6. 

7. 

8. 

9. 

For attorneys' fees according to proof in an amount the Court deems reasonable; 

That the Court award all other appropriate and just relief. 

For costs of suit incurred herein; and 

For such other and further relief as the Court may deem just and proper. 

DATED: September 30, 2013 LAW OFFICES OF LES ZIEVE 

By: /s/ Benjamin D. Petiprin 
Benjamin D. Petiprin, Esq. 
Attorney for Plaintiff 
Marchai B.T. 
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EXHIBIT 1 

EXHIBIT 1 



LEGAL DESCRIPTION 

PARCEL I: 

LOT 13 IN BLOCK A OF WYETH RANCH-UNIT 2, AS SHOWN BY MAP THEREOF ON 
FILE IN BOOK 112 OF PLATS, PAGE 8 IN THE OFFICE OF THE COUNTY RECORDER 
OF CLARK COUNTY, NEV ADA. 

PARCEL II: 

A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS, USE AND ENJOYMENT OF 
THE COMMON LOTS AS SHOWN ON THE ABOVE MAP AND AS SET FORTH IN THE 
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS RECORDED 
OCTOBER 4, 2002 IN BOOK 20021004 AS DOCUMENT NO. 01353 AS THE SAME MAY 
BE AMENDED FROM TIME TO TIME. 



EXHIBIT 2 

EXHIBIT 2 



Loan No.: 32501493 

lnterestFirstsM ADJUSTABLE RA TE NOTE 
(One-Year LIBOR Index (As Published In 

The Wall Street Journal}- Rate Caps) 

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE 
TO AN ADJUSTABLE INTEREST RATE AND FOR CHANGES IN MY MONTHLY PAYMENT. THIS 
NOTE LIMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE 
TIME AND THE MAXIMUM RATE I MUST PAY. 

Octoher 19, 2005 
[Dari;! 

LF mo..,cf' 
LAS VEGAS 

[City I 

MIN: 1000724-0032501493-7 
MERS TELEPHONE: (888) 679-6377 

NEVADA 
l State l 

7119 WOJ{, RIVERS AVENUE, LAS VEGAS, NEVADA 89131 
l l'mp,."rty Addr.:ss] 

1. BORROWER'S PROMISE TO PAY 
In return for a loan that I have received, l pron1ise to pay U.S.$ 442,000.00 (this an1ount is called "Principal"}, plus interest, 

10 1he order of L<-·ndt.-"J. Lt..-'1lder is CMG MORTGAGE, INC .. I will make all payments under this Note in the form of cash, d1t%::k or 
mm11!y o nk,-. 

I umkTstand that Lender may transfer this Note. Lender or anyone who takes this Note by transfer and who is <..11titled to 
roceive pay1ncnts under this Note is called the "Note Holdt:r." 

2. INTEREST 
Interest will be charged on unpaid principal until the full amount of Principal has bet..n paid. I will 11ay intcTcst at a yearly 

rate orS.0110%1. The intc-rcs1 rate I will pay may change in au:ordance with Section 4 of this Note. 

1l1c it1ten:st rate required by this Section 2 antl Scdion 4 of this Note is the rate I will pay both before and after any default 
described in Scclion 7(B) of this Note. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will make a payment on the FIR'iT day of every month, beginning on December 1, 2005. Before the First Principal and 

lnten ... "il Payment Due Date ,L~ described in Section 4 of this Note, my payment will consist only of the interest due on the unpaid 
principal balance of this Note. Thcrcalh,T, I will pay principal and interest by making a payment evmy month ,L~ provided below. 

I will 111;1ke my monthly payments of principal and intt:rest beginning on the First Principal and Interest Paynu..11t Due Date as 
dcscrihed in Section 4 of this Note. I will make these paynK11ts every month Wltil I have paid aJI of the principal and inlercst mid any 
oilier chargcs described below lhat I may owe under this Nok. Each monthly payment will he applied as of its scheduled due date, 
mul if the paymt..·nt includes both principal and interest, it will be applied to interest before Principal. If, on November I, 2035, I still 
OWL: ,11110tmts undc-'J this Note, I will pay those amounts in full on that date, which is called the "Maturity Date." 

I will make my monthly payments at 3160 CROW CANYON ROAD, SUITE 240, SAN RAMON, CALIFORNIA 94583 
or at a diffcn.,1t place ifrequir<-'<l by the Note Holder. 

(B) Amount of My Initial Monthly Payments 
My monthly payn1cnt will be in the mnount of U.S.$ 1,841.67 beJore the First Principal and Interest Payment Due Date, and 

llKTeaJler will be in an amount sutlicicnt to repay the principal and interest at the rate dett.mtlned as described in Section 4 of this 
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Nole in suhstantially equal installments hy the Maturity Date. TI1e Note Holder will notify me prior to the date of change in monthly 
paymcnl. 

(C) Monthly Payment Chanj!.es 
Chm1g1.,-:; in my monthly pay11K1lf will rdl<.:ct chang~ in the unpaid principal of 1ny Joan and in the interest rate that I must 

pay. The Note Holder will determine my new interest rate and the changed amoWlt of my monthly paynu,111 in accordance with 
s..,~,ion 4 nr 5 of this Note. 

4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES 
(A) Change Dates 
TI1e initial fixed interest rate I will pay will change to an adjustable interest rate on the FIRST day of November, 2010, and 

the a,\justable inten~t rate I will pay may change on that day evt.-'I)' 12th month thereafter. TI1e date on which my initial fixed interest 
n11e dumges to an adjustable interest rate, ,md each date on which my adjustable interest rate could change, is called a "Change Date." 

( B) The lnrtex 
Beginning with the first Change D,1tc, my adjustable intert~t rate will he based on ,Ill Index. TI1e "Index" is the average of 

int1.,'t'hank nffered mies 1hr nnc-ycar U.S. dollar-lk-nnminak<l 1.kposits in the London mark1.,1 ("LIBOR"), as published in 1111.: Wall 
Srn:l'I ./our11al. The most recent Index figure available as of the date 45 days before each Change Date is called tht: "Current Index." 

If the Index is no longer available, tht: Note Holder will choose a new index that is based upon comparable intonnation. TI1e 
Note Holder will give me notice of this choice. 

(C) Calculation of Changes 
Betiue each Change Date, the Note Holder will calculate my n<..-w interest rate by adding Two and One-Fourth percentage 

points (2.2501%) lo the Current Index. The Note Holder will then round the rei;ult of this addition to the nearest one-eighth of one 
J)erccnt;1ge point (0.125%). Su~ject to the limits stated in Section 4(D) below, this rounded amount will he my new interest rate until 
the next Change Date. 

The Note Holder will then detffmine the mnount of the monthly payment that would be sufficient to repay the unpaid 
print:ipal that I am expected to owe at the Change Date in foll on the Maturity Date at my nt-w inten~t rate in substantially equal 
payments. The result of this c.ilculation will be the new mnount of my monthly payment. 

(D) Limits on Interest Rate Changes 
Titc interest rate I am required to pay at the first Change Date will not be greater than 11).000% or less than 2.250%. 

Thcrealler, my a,\justablc interest rate will never be increased or decreased on any single Change Date by more than Two percentage 
points (2.000%) from the rate of interest I have been paying fbr tl1e preceding 12 months. My interest rate will never be greater than 
10.000%. 

(E) Effective Date of Changes 
My Ill.-W int..,Test rate will become effective on each Change Date. I will pay the amount of my new monthly payment 

beginning on the first monthly payment date after the Change Date wttil the amowit ofmy monthly payment changes again. 
(F) Notice of Changes 
Before the effedive date or any d1ange in my intcrt--st rate mid/or monthly payment, the Note Holder will dcliv1.,T or mail to 

me a notice of sud1 change. TI1e notice will include information required by law to be giv1.,-'ll to me and also the title and tekphone 
number or a person who will answer any question I may have regarding the notice. 

(G) Date of First Principal and Interest Payment 
The date of my lirst paym1.,11t consisting of both principal and inten~t on this Note (the "First Principal and Interest Payment Due 
Date") shall he the first monthly pay1nent date after the first Change Date. 

5. BORROWER'S RIGHT TO PREPAY 
I have the right to make payments of principal at any time before they are due. A payment of principal only is known as a 

"Prq)ayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a paymtmt 
as a Prepayment if 1 have not made all the monthly payments due under the Note. 

I may make a full Prepayment or p;1rtial Prepaym1.11ts without paying a Prepay1n1.T1t charge. The Note Holder will use my 
Prepaynu:nts to n:dut:c the amount or principal that I owe under this Note. However, the Note Holder may apply my Prepayment 10 
till· m:cntl,I ;1ml w1paid iut1.n:st 011 the Prq,ayment anunmt, before applying my Pr1.,1)aymcnt to reduce the principal amow1t of the 
Noti.:. l f 1 make a pat1ial Prep;1y11K11t, there will he no chang(:S in the due date of my monlhly payment unless the Note Holder agrees 
in writing lo those ch,mgcs. If the partial Prepayment is made during the period when my monthly payments consist only of intt.->rest, 
the amount of the monthly payment will decrease for the remainder of tbe term when my payments consist only of interest. If the 
partial Pr1.,'()ay1n1.'Ilt is made during the period when my payments consist of principal and interest, my partial Prepayment may reduce 
the amount or my montl1Jy payments after the first Change Date following my partial Prepayment. However, :my reduction due to my 
partial Prepayment may be offset by an interest rate increase. 
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6. LOAN CHARGES 
If a law, which applies to this loan and which sets 1naxin1um loan charges, is finally interpreted so that the interest or other 

lrnm dwrges colltx;ted or to be collected in connection with this loan exceed the permittoo limits, then: (a) any such loan charge shall 
be reduced hy the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from 1ne that 
exceeded pcnnittcd Ii1nits will be rchmded to me. TI1c Note Holder may choose to make this refund by reducing the Principal I owe 
under this Note or hy making a direct payment to me. If a refund reduces Principal, the reduction will he treated as a partial 
Prq)ay111eut. 

7. BORROWER'S FAILURE TO PAY AS REQUIRED 
(A) Late Charges for Overdue Payments 
Ir the Note Holder has not received the foll amount of any monthly payment by the end of fiJleen (15) cak'Ildar days after the 

date it is due, I will pay a late charge to the Note Holder. The an1owit of the charge will be five percent {5.00%) of my overdue 
payment ofprindpal and interest. I will pay this late charge promptly but only once on each late payment. 

(B) Default 
If I do not pay the lull amount of each monthly payment on the date it is due, I will be in default. 
(C) Notice of Default 
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the ovL-,-due amount by a 

certain date, 1he Note Holder lllilY require me to pay immediately the Juli mnount of Principal that has not beL11 paid and all the 
in1erest 1hal I owe on that amount. Tiiat date must be at least 30 days aJ\er the date on which the notice is mailed to me or delivered 
hy other means. 

(D) No Waiver By Note Holder 
Ev<...11 it: at a time when l am in default, the Note Holder docs not require me to pay immediately in full as described above, 

the Note Holder will still have the right to do so if I mn in default at a later tin1e. 
(E) Payment of Note Holder~s Costs and Expenses 

If the Note Holder has required me to pay inunediately in full as described above, the Note Holder will have the right to be paid back 
hy me for all of its costs and expt11scs in enforcing this Nott to the extent not prohibited by applicable law. Those expenses include, 
for example, reasonable attorneys' fees. 

8. GIVING OF NOTICES 
Unl~s i!pplicahlc law re'-!uires a dilfi.Tent method, any notice that must he given to me under this Note will he given by 

lldivcring it or hy mailing it hy first class mail to me at the PropL'liy Address above or at a different address if! give the Note Holdt:c,'J' 
a notice of my difltTent address. 

Un\~s the Note Holdt.,- requires a different mctltod, any notice that 1nust be given to tl1e Note Holcler wider this Note will be 
given hy mailing it by first class 1nail to the Note Holder at the address stated in Section 3(A) above or at a different address if I am 
given a notice of that differt.11t address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE 
If more than one person signs this Note, e..ich person is thlly and personally obligated to keep all of the promises made in this 

Note, including the promise to pay the lull a.mount owed. Any person who is a guarantor, surel)' or endorser of this Note is also 
ohligated 10 do th~c things. Any person who takes over these obligations, including the obligations of a guarantor, surety or endnrser 
or this Note, is also ohligated to keep all oftl1e promises made in this Note. The Note Ho](k,- may enforce its rights under this Note 
against each person individually or against all of us tog<.,-1her. This means that any one of us may he required to pay all of the amowits 
owed under this Note. 

10. WAIVERS 
l and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor. 

"Presentment" means the right to require tl1c Note Holder to dei.nand payment of amowits due. "Notice of Dishonor" means the right 
to require the Note Holder to give notice to other persons that mnounts due have not been paid. 

11. UNIFORM SECURED NOTE 
l11is Note is a uniliirm instru111t..1ll with limited variations in some jurisdictions. In additiCln to the protections givL11 to the 

Note Holder under this Note, a Mortgage, Deed of Tn1st, or Socurity Deed (the "S1.:curity Instrument"), dattxl the same date as this 
Note, proll'ds the Note Hokier from possible losses that might r~ult ii' I do not keL'(} tl1c promises that I make in this Note. That 
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Security lns1nmu.-,11 describes how and undt.T what conditions I may be required 10 make immediate payment in full of all amounts I 
owe under this Note. Some of those conditions read as follows: 

(A) Until my initial fixed intcrc-;1 rate changes to m1 adjustahlc interest rate undtT the lcrms stated in Sl.-.:tion 4 ahovc, 
Uniform Covt.11,111t IX ofthc Security lnstrunu.11t shall read as follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in 
the Property" means any legal or bl.-'Ueficial interest in the Property, including, but not litnitcd to, those beneficial 
interests transforred in a bond for detd, contrad for deed, installmt.nt sales contract or escrow agrten1en1, the inttnt 
of which is the transfer of title by Borrowtr al a future date to a purchaser. 

If ;111 or any part of the Property or any Interest in the Property is sold or transti-rred (or if Borrowc..'f is not a 
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written const.11t, 
Ll1Hk-r may require immlx\iate pay1rn.,11t in full of all sums Sl.-'CUrl't\ by this St'Curity lnstrumLilt. However, tl1is 
option ~hall not he exercised by Lender ifsm:h exen.:ise is prohibited by Applicahle Law. 

tr Lemler cxcrdses this option, Lender shall give Borrower notice of acceleration. l11e notice shall provide 
a period of not less than 30 days from the date the notice is given in accordanct with Scction 15 within which 
Borrowc..,- must pay all sums secured by this Security Ins1n1mcnt. If Borrower fails to pay these sums prior to the 
expiration of this period, Lendtr may invoke any remedies permitted by this Security Instnunent without further 
notice or dcm,md on Borrower. 

(8) When my initial fixed inttTcst rate changes to an ad_justablt interest rate under the terms stated in Section 4 above, 
Uniform Covenant 18 of the Sccurity l!l~trument described in Section l l(A) above shall then cease to he in effect, ,md Uniform 
Covenant Ui ot"thc Sixurity Instnuncnt shall instead read as follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As usc..-'<l in this Sei.:tion 18, "lnltTcst in 
lhc Prnprny" means ,my legal or hl.-11efici,1l mterest in the Property, including, but not limited to, thost: brnclicial 
interests transferred in a bond for deed, contract for deed, installmtnt sales contract or escrow agreement, the intent 
of which is the trans for of title by Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred {or if Borrower is not a 
natural person ,md a hc,'Tlctkial interest in Borrowt.T is sold or transferred) without Lender's prior written consent, 
Lender may require immediate payment in tl1ll of all su1ns secured by this Security Instrumt.nt. However, this 
option shall not he exercised by Lender if such exercise is prohibited by Applicable Law. Lender also shall not 
cxeri.;ise this option if: (a) Borrower causes to he submitted to Lender information required by Lender to evaluate 
the intL11ded iransfcree as if a new loan were being made to the transfc,,-ee; and (h) Ltnder reasonably dctL'fmincs 
that Lender's Sl~uri1y will not be impairc.."<I by the loan assumption ,md that the risk or a hrcad1 of any coven.mt or 
agreement in this Sccurily lnstrume111 is an;cp!ahle to Lendl.-T. 

To the extent pcrmittctl by Applicable Law, Lender may charge a reasonable fee as a condition to Lender's 
c<ms1.,11t to the lo;m assun1ption. Lendt.'T also 1nay require the transferee to sign an assumption agree1nent that is 
aci.:l.--ptable to Lender and that obligates the transferee to kt:t1) all the promises and agreements made in the Note and 
in 1his Security lnstn1men1. Borrowc,,- will continue to be obligated under the Note and this St'Curity Instrun1ent 
un\ess Lender releases Borrowc..'f in writing. 

If Lt11Cler exercises the option to require inunediale payment in full, Lender shall give Borrower notice of 
ac1,;ckration. 111e notice shall provide a period of not less than 30 days fr01n tht date the notice is givl.-'11 in 
acconlancc with Su:tion 15 within which Borrowt.,- must pay all sun1~ secured by this Security lnstnunc,111. If 
BorroWLT foils to pay these sums prior to the expiration of this period, Lendl,- may invoke any remedies pennitted 
hy this Security lnstrumt.11t without for111er notice or demand on Borrower. 
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WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED. 

(Seal) 

CRIS -Bn1n1wt.,.· 

(Seal) 
-Bom>wcr 

Pay to the order or: 

Without Recourse 
CMG MORTGAGE, INC. 

By: ________________ _ 

Name illl(l Title: ------------------

PAY TO THE 0ROEft OF 
WITHOUT RECOURSE 

CITIMORTGAGE, INC. 

(Seal) 
-Bom1w1.-r 

(Seal) 
-Bom1wcr 

[Sig11 Original 011~yj 

:"IIUl."l'ISTA"n: lute1-c•tl•ir,t ADJUSTABLE RATE NOT~:-ONE-YEAR LIBOR INDEX-Singlt: Family-l"unrue J\be Uuiforlll lw1TuD1ent 
Form JS.10 11/0 I 
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Lonn#: nso1493 

FIXED/ADJUSTABLE RATE ASSUMPTION RIDER 

THIS ASSUMPTION RIDER is made this 19th day of October, 2005, and is incorporated 
into and slrnll be deemed to amend and supplement the Mortgage, Deed of Trust or Security Deed (the 
"Security Instrument") of the same date given by the undersigned person whether one or more, {the 
"Borrower"} to secure Borrower's Note to CMG !\10RTGAGE, INC. (the "Lend(.,"£"} of the same 
date and covering 1he property described in the Security lnstnimcnt and located at: 

A. 

B. 

C. 

7119 WOK RIVERS AVENUE, LAS VEGAS, NEVADA 89131 
111Q... LF cf (PROPERTY ADDRESS) . 
ASSUMPTION COVENANTS. In addition to the covenants and 
agreements made in the Security Instrument, Borrower and Lender 
further covenant and agree as follows: 

ASSUMPTION. Any person purchasing the Property from Borrower may assume tull 
liability to repay Borrower's Note to Lender under the ternlS and conditions set out in this 
Assumption Rider. 
AGREEMENT. Lender may require the Purchaser to sign an assumption agreement, in the 
torn1 required by Lender, which obligates the Purchaser to keep all the promises and 
agreements made in the Note and Security Instrument. Borrower will continue to be 
obligated Wldcr the Note and Security Instrument unless Lender releases Borrower in writing. 
APPLICABILITY. Lender is bound by these conditions and terms, as follows: 
I. Lender shall have no obligation to allow assumption hy a purchaser from Borrowt.T 

2. 

3. 
4. 

5. 

6. 

u11til the initial tix.1...'(\ interest ralc payable on the Note changes to all a(\jutstablc rale; 
This Assumption Ride..,. applies only to the first transfer of the Property by Borrower 
and not to a foru.:losurc sale; 
Purchaser must be an individual, not a partnership, corporation or other entity. 
Purchaser must meet Lender's credit underwriting standards for the type of loan 
being assumed as if Lender were making a new loan to Purchaser; 
Purchaser shall a~sumc only the balance due on the Note at the titne of assumption 
for the term remaining on the Note; 
If applicable, Borrower's private mortgage insurance coverage must be transferred 
to the Purchaser in writing, unless waived by Lender; 

MB-2117 1/95 Pagel of2 
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7. If Borrower's Note has a conversion feature and Borrower has exercised the right of 
conversion of this loan to a fixed rate loan from Lender, this Assumption Rider is 
void and Lender has no obligation to allow assumption by a Purchaser from 
Borrower; and 

8. Lender must reasonably determine that Lender's security will not be impaired by the 
loan assumption. 

D. ASSUMPTION RATE. Lender win allow as:;umption by Purchaser at Borrower's Note 
intcn.~t rate in effu.:t at the time of assumption. 

IL ADDITIONAL CHARGES. In addition, Lench,,,- may charge an amount up to one percent 
( l %) of the current Note balance and its normal loan closing costs, except the cost of a real 
estate appraisal. 

BY SIGNING BELOW, Borrower accepts and agrt-es to the term~ and covenants of this Assumption 

(Seal) ___________ (Seal) 
-Bom1wer -Borrower 

(Seal) ___________ (Seal) 
-Bom1wc..T -Bom1wc..T 

MB-21171/95 Page2of2 
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NOTE ALLONGE 
Of Orig. Cop11 

1na1 ., 

Statement of Purpose: This Note Allonge is attached to and made part of the 
Note, for the purpose of Noteholder Endorsements to evidence transfer of 
interest. 

Loan Number: 2003295889 

Loan Date: 10/19/2005 Original Loan Amount: $ 442,000.00 

Originator: CMG MORTGAGE, INC. 
Original Mortgagor: CRISTELA PEREZ 
Property Address: 7119 WOLF RIVERS AVENUE, LAS VEGAS, NV 89131 

I 1111111111111111111111111111111111111111111111111 
Id No: *12035949* 

Pay to The Order of 
U.S. BANK NATIONAL ASSOCIATION, AS 
TRUSTEE FOR STANWICH MORTGAGE LOAN 
TRUST, SERIES 2012-6 
Without Recourse 

CITIMORTGAGE, INC. 

' 

~dkM?,1e 
M. E. Wileman, Vice President 



Pay to the Order of: 

MARCHAI B.T. 

Without Recourse: 

Original Loan Amount: 

Dated: 

Made By: 

Premises Secured: 

ALLONGE 

$442,000.00 

10/19/2005 

CRISTELA PEREZ 

7119 WOLF RIVERS AVENUE 
LAS VEGAS, NEVADA 89131 

U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH 
MORTGAGE LOAN TRUST, SERIES 2012-6, BY CARRINGTON MORTGAGE 
SERVICES LLC., AS A'l'1'ORNEY IN FACT 

~,1_?"~ 
By: ~~~ 
Name: g[&E--([ SCHLEPPY 
Title: SR. VICE PRESIDENT 

7000035044 
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CLARK,NV 

Assessor's Parc.:d Number: 125-15-811-013 
Wh.:n nxorded mail to: 
CMG MORTGAGE, lNC. 
J 160 CROW CANYON ROAD, SUITE 240 
SAN RAMON, CALIFORNIA 94583 
Loan No.: 32501493 

Mail Tax Stalcmmts lo: 

CRISTE'-fti-Pf:J~EZ --rno.-
7119 \\IO_pt R'fvERS AVENUE 
LAS VEGAS, NEVADA 89131 
Prep,trcd By: 

(f) 2'._.C1Q 25?-6 JJ (Space Above This Linc For Recording Data] 

DEED OF TRUST 

11111111111111111111111111111111111111111111 
20051109-0001385 

Fee: $38.00 
N/C Fee: $0.00 

11/09/2005 09:44:04 
T20050204478 
Requester: 

FIDELITY NATIONAL TITLE 

Frances Deane KGP 
Clark County Recorder Pgs: 22 

MIN 1000724-0032501493-7 
J\,IERS TELEPHONE: (888) 679-6377 

DEFINITIONS 

Words used ill multipk set:tions of thi, document are defined below ,md other words ar.: defined in 
Sections l, 11, 13, 18. 20 ,md 21. Certain ruks regarding the usage of words used in thi,: dm:u111L11t 
,ire al,o jlrnvitkd in Sec.:tion 16. 

{A) "Security Instrument" mem1s this dounnent, which is dated October 19. 2005, together with all 
Riders to tlm documenl. 
(B) "Borrower" is CRISTELA PEREZ, A MARRIED WOMAN, AS HER SOLE AND 
SEPARATE PROPERTY. Borrower is the trustor under this Security Instrument. 
(C) "Lender" is CMG MORTGAGE. INC .. Lender is a corporation organized and exi:,ting under 
the laws of the State of CALIFORNIA. Lender's address is 3160 CROW CANYON ROAD. 
SlllTE 240, SAN RAMON, CALIFORNIA 94583. 
(D) "Trustee" is FIDELITY NATIONAL TITLE AGENCY OF NEVADA. 
(E) "MERS" is Mor1gage Electronic Registration Systems, Inc. MERS is a separatt: corporation that 
is ;1cti11g sulcly a., a nmmnec for Lender mid Lendt.'f's suuTssor.s and assigm. ME:RS is the 
hcneficiary under this Security Instrument. MERS is orgamzed and existing undt.'f Hw laws or 

NEVADA-Single Family-Fannie Mac/Freddie Mac UNIFORM INSTRUMENT WITH MERS 
Form 3029 1/01 
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Delaware, ;md lrns an address and tdephonc number of P.O. Box 2026, Flint, MI 48501-2026, tel. 
(888) (179-MERS. 
(F) "Note" means the promissory note signed by Borrower and dated October 19, 2005. The Note 
states that Borrower owes Lender Four Hundred Forty Two Thousand And 00/100 Dollars (U.S. $ 

442,000.00) plus interest. Borrower has promised to pay this debt in re1,,>1Jlar Periodic Payments .uul to 
pay the dcrn in foll not later th,m November 1, 2035. 
( G) "Property" means the property that is described below under the heading "Transfor of Rights in 
the Property." 
( H) ··Loan'' means lhc debt cvick11cul by the Note, plus inlt'rc-st, ,my prepayment charg,:s and late 
cll;irgcs duc undcr the Note, and all sums c\uc under this Security Instrument, pins inlcrest. 
(I) ··Ridus" mcans all Ri1krs to this Scrnrity Instrument thal arc cxccutecl hy Borrower. The 
following Riders arc to hc cxccutul by Borrower [check hnx as applicable]: 

[X] Acljustahle Rate Rider 
[ ] Balloon Riclcr 
[ ] VA Rider 

[ ] Condominium Rider 
[ ] Plmmed Unit Devdopment Rider 
[ ] Biweekly Paymc11t RidtT 

[ ] Second Home Rider 
[ ] 1-4 Family Rider 
[ ] Other(s) [specify] 

(.J) "Applicahlc Law" mc,ms all controlling applic:ablc federal, state and local .,tatutes, regulations, 
ordinances ,md aclministrative rules and orders (that have the effect of law) as well as all applicable 
tin al, ll(lll-appcalahlc jmlicial opinions. 
( K) "Community Association Dues. Fees, and Assessments'" mc,ms all dues, lees. assessments ;u11l 
other charges that arc imposccl on Borrower or the Property by a rnndominium .issociation, 
lwmLx1wncr, association or similar organization. 
( L) "Electronic Funrls Transfer" means any transfer of funds, other than a transaction on ginalcd by 
check, draft, or similar paper instmmcnt, which is initiated tl1rough an electronic terminal, telephonic 
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial in,titution to 
clehit or credit an account. Such term includes, hut is not limited to, point-ot:salc transfers, automated 
teller machine transactions, transfers initiated by telephone, wire tnmsfcrs, and automated 
clearinghouse transfers. 
(M) ··Escrow Items" means those items that are described in Section 3. 
(N) "Miscellaneous Proceeds" mc,ms any compensation, settlement, award of damage.,. or proceeds 
p,1id hy ,111y third pany (other than insurance proceeds paid tmdcr the coverages described in Section 
.'i) li1r: (i) dilmagc to, or destruction oC the Property; (ii) rnndemnation or other taking or all or any 
p;irt or 1hc Prnpcny: (iii) conveyance in lieu of comlcnmation; or (iv) misrcprcscntations ol; or 
omissions as to, the value and/or rnndi1ion of the Property. 
(0) "Mortgage Insurance" me,ms insurm1ec protecting Lrndcr against the nonpayment o[ or default 
on, thc Loan. 
(P) "Periodic Payment" rne,ms the regularly sdm:lnled mnount due for (i) principal and interest 
under the Note, pins (ii) any amounts umkr Section 3 of this Security Instrument. 
(Q) ··RES PA'' mcans thc Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 t:t seq.) ,md 
its im11lcmcnting rcgulation, Regulation X (24 C.F.R. Part :1500), as they might he amended from time 
to tnnc, or :my additional or successor legislation or regulation that govcms the same subject matter. 
As used in this Security Instrument, "RESPA" refers to all rcquirt.:mcnls and restrictions that arc 
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imposed in regard to a "federally related mortgage loan" evm if the Loan does not qnalily as a 
'·t"txlerally related mortgage lo,m" under RESPA. 
(R) ""Successor in Interest of Borrower" means any party that has taken title to the Property, 
whether or not that party has ,1ssumltl Borrower's ohligations under the Note and/or tins Scnarity 
Inst TUIIIL111. 

TRANSFER OF RIGHTS .IN THE PROPERTY 

The henelkiary or this Security Instrument is MERS (solely as nominee for Lender and Lender's 
successors and assigns) and the successors and assign., of MERS. This Security Instrument secures to 
Lender: (i) the repayment of the Loan, ;md all renewals, extensions and modification., of the Note; 
and (ii) the pL'ffonnancc of BorrowL'f's covenants ,md ,tgreements under this Security Instrument and 
the Note. For this purpose, BorrowL"f irrevocably grants and conveys to Trnstee, in trust, with power 
of sale, the followmg descnhed pmpL'I1y located in the County [Type or Recording Juriscliclion] of 
CLARK [Name of Reconling Juristlit:tion]: 

LOT 13 IN BLOCK A OF \VY ETH RANCH- UNIT 2, AS SHOWN BY MAP THEREOF 
ON FILE IN BOOK I 12 OF PLATS. PAGE 8 IN THE OFFICE OF THE COUNTY 
RECORDER OF CLARK COUNTY, NEVADA. A NON- EXCLUSIVE EASEMENT FOR 
INGRESS, EGRESS, USE AND ENJOYMENT OF THE COMMON LOTS AS SHOWN 
ON THE ABOVE MAP AND AS SET FOURTH IN THE DECLARATION OF 
COVENANTS, CONDITIONS AND RESTRICTIONS RECORDED OCTOBER 4. 21Hl2 IN 
BOOK20021004 AS THE SAME MAY BE AMENDED FROM TIME TO TIME. 

P;ircd ID NumhL'f: 125-15-811-013 

LF mo.., c-0 
7119 WOR RIVERS AVENUE 

which currently has the address of 
[Streel] 

LAS VEGAS [City], Nevada 89131 (Zip Code] ("Property Addn'!is"): 

TOGETHER WITH all the improvemmts now or hcrcaHcr creeled on the prope11y, and all 
casements, appurtenances, aml fixtures now or hcrcaltL'f a part of the property. All rqJlaccmmts and 
additions shall also be cov1.nxl by this Security Instrument. All of the foregoing is referred to in this 
Security Instrnmt11t as the "Property." Borrower undcrst;u1ds ,md agrc.:s that MERS holds only kg,11 
title to the interests grantlXl by Borrower in this Security lnstrnmcnt, hut. if necessary to cr,mply with 
l;iw or custom, MERS (as ttommcc for Lmdcr and Lmdc'f's successors and assigns} has the right: to 
exL'fcise any or ,111 or those interests, i11cluding, hul not limited to, the right to foreclose and sdl the 
Properly; mill to take any action rc4uircd of Lmder including, hut not limited to, rclca.1ing and 
canceling this Security Instnunenl. 

BORROWER COVENANTS that Borrower is lawfitlly seiscd of the estate hereby conveyed 
and has the right to grant mid convey the Property and that the PropL'l1y is unmcumberccl, cxcep1 for 
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cncurnhranu.,s; of record. Borrower warrants ,md will defend generally lhc 1i1le lo lhe Proptrty agains1 
all claims and demands, subject to any cncumhrances of record. 

THIS SECURITY INSTRUMENT combines uniform covenan1s for national use ,md non­
uniform covenants with limih:d variations by jurisdidion to constitute a uniform sccuri1y instrument 
covering real prnpetiy. 

UNIFORM COVENANTS. Borrower and L1.,i1dcr covenant and agree as follows: 
1. Payment of Principal, Interest. Escrow Items, Prepayment Charges, and Late 

Charges. Borrower shall pay when due lhe principal ot; and interest on, 1he debt evidenced by the 
NolL' arnl any prq1,1ymc111 charges ,md late chargc'S clue under the Note. Borrowt-r shall a]s[I pay timds 
for Escrow Items pursuant lo Section .t Payments due umlL-r the Note and this Security lns1rumcnl 
shall be made 111 U.S. currency. However, ir any check or other instnuncnt rcci:ivcd by Lender as 
payment under the Nott m this Securi1y lnslrumcnl is n:tumcd 10 Lcmk-r w1paid, Lender may require 
1hat any or all suhscquml payments due under the Note and this Security fnstrummt be made in one or 
more or the following forms, as selec1cd hy Lender: (a) ca.sh; (b) mont:y order; (c) ccrtilicd check, 
hank check, 1reasurer's check or cashkr's check, provided any such check is drawn upon ,m institution 
whose dt:posi1s me insured hy a federal agency, instrumentality, or entity; or (d) Electronic Funds 
Tnmskr. 

Payments arc dccmcxl received by Lendt'!' wlrnn received at thi: location designated in 1he 
Note or a1 such other loc,11ion as may he desi1c,'11ated hy Lender in accordance with the no1ice 
provisions in Section 15. Lemler may return any payment or partial paymc11t if the payme;:nt or pariial 
p.iyml'nts arc insulfo.:1en1 to hring the Loan i.:um,111. Lender may au:q)t any payment or patiial 
payment in,unicii:nl lo hring the Loan curren1, wi1hou1 waiver of any rights hereunder or prt;iudicc to 
its righ1s 10 rcfosc such payment or partial payments in the foture, but Lmder is 1101 ohhgakd to apply 
such payments al the lime such paymmts are accepted. If each Periodic Paymcn1 is applied as of its 
schululcd due date, then Lender need not pay interest on unappliul funds. Lender may hold such 
unapplicd funds until Borrowl'f makes payment to bring the Loan current. If Borrowc.,'I' doc, 1101 do so 
within a reasonable period of ti1m;, Lcmlc-r shall either apply such fonds or return 111cm to Borrower. 
Ir not applied earlit.,'I', such funds will he applied to 1hc ou1st,mding principal balance under the Note 
imrnuliawly prior to foreclosure. No oll,i:t or claim which Borrower might have now or in the future 
against Lemler shall relieve Borrower from making paymmts due undc-r the Note and 1his Security 
lnstrnmml or performing the covenants and agreements secured hy 1his Security InstrnmGnl 

2. Application of Payments or Proceeds. Except as otherwise descnhul in 1his Section 2, 
all payments accepted and applied hy Lemler shall he appliul in the following order or prionty: (a) 
inll:rcst due um\er the Nole; (h) principal due tmdcr tbi: Nole; (c) arno11n1s due um(c.,-r Section :1. Such 
payments shall hr applied to each Pc'l'iodic Paymen1 in the order in which it became due. Any 
n.:maining ammmts shall be applied first to la1c charges, second to ;my other amounts due under this 
Security Instrnment, ,md then to reduce the principal halancc of the Noli:. 

If Le11der receives a payment from Borrower for a delinquent Periodic Payment which 
indudcs a sunicicnt ;unount to pay any la1e charge due, the payment may he applied to the deli.nquenl 
payment and t11e late charge. If more than one Periodic Payment is outstanding, Lender may apply 
any paymen1 received from BorrowL'T 10 the repayment of the Pc'!'iodic Payments if, and tc the extent 
that, each payment c,m bc paid in full. To 1he extent that ,my excess exists ail er the payment is appliul 
10 1he full paymen1 of one or more Periodic Payments, such excess may he applied to any I ate charges 
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dut·. Voluntary prepayments shall be applied first to any prepayment charges and tht'll as described in 
the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to prmcipal due 
111Hkr the Nole shall 1101 extend or postpone the due dale, or change 1lll: amoun1, of tile Periodic 
Paymen1s. 

3. Funds for Escrow Items. Borrower shall pay to Lmder on 1he day Periodic Payments 
an: due under 1hc Nole, un1il the Nole is paid in full, a sum (the "Funds") to providc for paymcn1 of 
ammmts due for: {a) taxes mul assessments and other items which can attain priori1} over 1his 
Security lnstmment as a lien or encumbrance on the;: Property; (b) leasehold paymmts or grnund rents 
on the Prope11y, tf any; (c) premiums lilf any and all insurance required by Lender under Sc1:1ion 5; 
and (d) Mm1gage Insuran1:e premiums, if any, or any sums payable by Borrower to Lender in lieu of 
the paymcrn of Mortgage Insur,mce premiums in a1:cord,mce with the provisions of Section 10. These 
items ,Ire callctl "Escrow ltems." A1 origination or at any time during the term or tl1c Lom, Lender 
may require tha1 Community Asso1:iation Dues, Fees, and Assessments, if any, be escrowed by 
Borrower, and such dues, fees am\ assessments shall be an Escrow Itt:m. Borrower shall promptly 
l"tm1i,d1 to Lemkr all nlltices of amounts to he paid umkT this Section. Bom,wcr shall pay Lender the 
Funds for Escrow 11':ms unless LcmkT waives Borrower's ohligati011 to pay 1hc Funds for any or all 
Escrow Items. Lemkr may waive Borrower's obligatmn to pay to Lmder Funds for any or all Escrow 
Items a1 any time. Any such waive;:r m;1y only be in writing. In the e;:vrnt of such waiver. Borrower 
shall pay directly, when and whern payable, the amounts due for any Escrow fte;:ms for whid1 payment 
uf Funds has been waived by Lender and, if Lender requires, shall furnish to Lend,cr receipts 
evidencing such payment within such time period as Lender may Tl'Quire. Borrower's obligation to 
make such payments and to provide receipts shall for ,111 purpost,'S ht: deemed to be a covenan1 and 
agreement conlaincd in this Securi1y Instrument, as the phrase "covenant and agreement" is use;:d in 
Scdion 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and Borrower 
fails to pay the;: amount due;: for an Escrow Item, Lendt:r may ext:reise its rights under Sc1.1ion 9 and 
pay sudt amount and Borrowt,T shall 1hen he ohligatcxl under Section 9 10 repay to Lemkr any such 
ammm1. Lemler may revoke the waiver as lo any or all Escrow Itcms at ,my time hy a notice given in 
acconl.mcc wi1h Sl'(;tiun 15 and, upon such revocation, Borrower shall pay lo Lender all Funds, and in 
such amounts. that arc then required umlcT this Section :i. 

Lender may, at ,my tHne, colkct and hold Funds in an mnount (a) sufikient to pt:rmi1 Lendc-r 
to apply the Funds at tl1e lime spocificd undc-r RESP A, ,md (b) not to exceed the maximum amo1m1 a 
lender c,m require under RESPA. Lemler shall estimate the amount of Funds due on the basis of 
cum:nl data and reasonable e;:stimates of expenditures of future Escrow lte;:ms or otherwise in 
an:onlancc with Applicable Law. 

The Funds shall be held in ,m institution whose deposits are ins med by a fccknl agency, 
instrnmcntality. or entity (including Lc..mkr, if Lender is an insti1u1ion whose;: de;:posits are so insured) 
or m any Fi:deral Home Loan Bank. Lender shall apply the;: Funds to pay the Escrow Items no late;:r 
than the time spl'(;itilxl under RESPA. Lemler shall 1101 charge Borrower for holding and applying the 
Funds, annually analyzing the escrow aL'.l'.011111, or VtTifying the Escrow lkms, unless L,"mler pays 
Borrower in1cn:st on the Funds and A]lplicabk Law p«..'Tmits Lc..nder to make such a charge. Unless an 
agreement is made in writing or Applicable Law re;:quire;:s interest to be;: paid on the Funds, Lemkr shall 
not he required to pay Borrower ,my interest or earnings on the Funds. Borrower and Lemin can 
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agree m wntmg, however, that imcrcst shall be paid on the Funds. Lmdcr shall give to Borrower, 
without charge, ,Ul annual an:mmting or the Funds as required by RESP A. 

If thLTc is a surplus of Funds hdd in escrow, as defined undLT RESP A, Lender shall account 
to Borrower for the excess funds in accordance with RESP A. If thLTC is a shortage of Funds held in 
c:scrow, as defined unckr RESP A, Lender shall notify Borrower as rt-quired hy RESP A, and. Borrower 
shall pay to Lmckr the amount nccc:ssary to make up the shortage in accordm1ce with RESP A, hut in 
no more than 12 monthly payrnrnts. lfthL'TC is a deficiency of Funds held in escrow, as defined under 
RESPA, Lender shall notify Borrower as rt-quired by RESPA, and Borrower shall pay to Lender thf.: 
amount necessary to make up the deficiency in accordance with RESPA, hut in no 1110·:e th,m 12 
monthly payments. 

Upon paymml in full of all sums secured by this Security lnstrummt, Lcndt.1' shall promptly 
rclimd to Borrower any Funds held hy Lt.mkr. 

4. Charges; Liens. Borrower shall pay all taxes, assessmmts, charges, fines, and 
impositions attrihutahle to the Property which can attain priority ovt:r thi.s Security Instnnnent, 
leasehold payments or 1,,round Tt.'Ilts on the Propf.:rty, if any, and Community Association Dues, Fees, 
and Asscssmmts, if any. To the ext wt that these items arc: Escrow Items, Borrower shall pay them in 
the manner provided in Section J. 

BorrowLT shall promptly discharge any lit:n which has priority over tl1is Security lnstrnmt:nt 
unkss Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a 
m,mncr acceptable to Lemler, but only so long as Borrower is performing such agreement; (b) contests 
the lien in good faith hy, or delends against t:nforcement of the lien in, legal proceeding:, which in 
Lender's opinion opt.Tate to prevent the enforcement of the lien while those proceedings arc pending. 
hut mily until such procculi11gs arc couclmkd; or (c) secures from the holder of the: lien an agreement 
satisfactory to Lender suhordina1111g thi: lien to this Security Instnunent. If Lcnder d(;.1crmines that any 
p,111 of the Pm pt.Tty 1s suhJL'Cl to a lien which can anain priority over this Sccunly Instnnmnt, Lt11der 
may give Borrower a notice identifying tht: lien. Within 10 days of the date on whid1 that notice is 
given, Borrower ,shall satisfy the lim or take one or more oJ'thc actions set forth above in this Section 
4. 

Lender may rt-quire Borrower to pay a one-time charge for a real estate tax verification 
and/or rcponing SLTvicc usu! hy Lender in connection with tl1is Loan. 

5. Property Insurance. Borrowt'f shall keep the improvements now existing or hereafter 
erected on the Property insurcd against loss hy fire, hazards included within the term "extended 
covf.:ragc," and any othLT hazarcl~ including, but not limited to, earthquakes and tloods, for which 
Lender requires insurance. This insurance shall he maintained in the amounts (including deductible 
ll'vcls) and for the pLTHHls that Lender rcquirL-s. What Lender requires pur.rnant to the preceding 
,rntcnccs c.111 change durmg the term of the Lo,m. The insurance carrier providing the msurancc shall 
he chosen by Borrower subject to Lender's right to disapprove Borrowt.T's choice, which right shall 
not be exercised unreasonahly. Lender may require Borrow LT to pay, in collllection with this Loan, 
cithLT: (a) a one-time charge for Hood zonc detennination, certification and tracking services; or (b) a 
onc:-tin1c charge for flood zone determination and certification services and subsequent durge.s each 
time rcmappings or similar changes occur which reasonahly might affect such determination or 
certification. Borrowcr shall also hc rcsponsiblc for thc payment of illlY fees imposed by tl1c Fcdt.Tal 
Emergency Management Agency in connection with the review of any flood zone dek:rmination 
rcsultmg from an objection hy BorrowLT. 
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If Borrower fails to maintain any of the coverages de-scribed above, Lender may obtain 
insur,mcc cov<c-rage, at Lender's option and Borrower's expense. Lender is mukT no obligation to 
purclrnse any parlicular type or amount of coverage. Th<cTefore, such coverage shall cover Lender, hut 
might or might not protect Borrower, Borrower's equity in the Property, or the contrnts of the 
Property, against any nsk, hazard or hab1lity and might provide grc.1ter or lesser 1:overag,: Hrnn was 
previously in effect. BomiwlT ,1cknowlcdges that the cost of the msurance rnverage s,J ohlainetl 
rnight sig11ilkantly exceed the cost of insurance that Borrower could have obtained. Any amounts 
thshursetl hy Lrnder m1tkr this Section 5 shall hernme additional debt of Borrow1.,-r secun:d hy this 
Security lmtrument. These amoun1s shall hear interest at the Note rate from the date or dishurs1cment 
and shall he p,1yahlc, with such interc.,t, upon notice from Lender to Borrower requesting payment 

All insur,mcc policies required hy Lendt'!" and rnnewals of such policies shall be subject to 
L1.,11der's right to disapprove such policies, shall include a st,md,ml mortgage clause, and :,hall name 
Lender 11s mortgagee ancVor as an ,Hlditimial loss payee. Lender shall have the right to hold the 
policies ancl renewal certificates. If Lender r<c,quircs, Borrower shall promptly give to Lender all 
ri.x:eipts of paid premiums and renewal notices. If Borrower obtains ,my fom1 of insurance covffage, 
not otherwise required by Lender, for d,mrnge to, or destruction ot; the Property, such policy shall 
include a standard mortgage dm1se ;md shall name Lender as mongagce aml/or ;1s an additional loss 
pay1:e. 

In the event of loss, Borrower shall give prompt notice to the i.J1sur,111ce carrier and Lender. 
Lender may nrnke proof of loss if not made promptly hy Borrower. Unless Lemler ,md Borrower 
otherwise agree in writing, ;u1y insur,mce proceeds, whether or not the nndfflying insunmcc was 
required hy Lender, shall he applied to restoration or repair of the Prop1.,1"ty, if the restoration or repair 
is economically feasible and Lender's security is not lessened. During such repair and restoration 
period, Lender shall have the right to hole! such insurance proceeds until Lender has had an 
opportunity to inspect such Property to ensure the work has been completed to Lender's satisfai:tion, 
provided that such inspection shall he undcnaken promptly. Lender may disburse proceeds for the 
repairs and restoration in a .single payment or i.J1 a series of progre.,s payments as the work is 
unnplctecl. Unless an agreement is made i.J1 writing or Applicable Law requires inter<c'St to he paid on 
such i11st1Tillll-C procc1xls. Lc1Hk-r shall not he n;quired to pay Borrower any interest or carni11gs on 
sud1 proccrtls. Fees for pnhltc adiusters, or other third parties, retained hy Borrower shall 1101 hi: paid 
out or the imuranee prncelxls and shall he the sole obligation of Borrower. If the restoration or repair 
is not economically feasible or Lendt-r's security would be lessened, the insurance procee,Js shall he 
applied to the sums si.x:ured by this Security Instrnment, whether or not then due, with the excess, if 
any, paid to Borrower. Such imurancc proceeds shall he applied in the order provided for in Sei:tion 
2. 

If Borrower abandons the Prnpl1"ty, Lender may file, negotiate and settle ,my available 
insur,mu· claim ,md related matters. If Borrower does not res11011d within 10 days to a notict: from 
Lentk-r that the imuram:e carrier has offL'fed to settle a claim, then Lender may negotiate and settle the 
claim. The 3(H\ay period will begin wht11 the notice is given. In either event, or if Lenck-r acquires 
1hc Properly under Section 22 or othLTWise, Borrower herehy assigns to Lender (a} Borrower's rights 
to ,my insur;mce procct~\s in ,m amount not to exceed the ammmts unpaid umk-r the NDte or this 
Security In~;1rn111cn1, and (h) any otht-r or Borrowt-r's rights (other than the rigl11 to any rcl"und or 
unearned premiums paid hy Borrower) under all insurance policies covering the Properly, insofar a., 
such rights arc applicable to the coverage of Ille Property. Lender may use the insunmcc proceeds 
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either 10 repair or restore the Properly or to pay amounts unpaid under the Note or this Security 
lnstrummt, whether or not then due. 

6. Occupancy. Borrower shall occupy, estahli.lh, and use the Property as Borrower\ 
prmcipal rc,idencc within (,0 days aticr the execution of this Su;urity Instrument and shall continue to 
occupy the Properly as Borrower's pnncipal residence li:ir at least one year alicr the da1c ot" 
(11.:cupancy, unless Lemler otlKTWise agrccs in wri1ing, which consen1 shall not hc unrcasonahly 
withhdd, or unlcss cxtcnuating cin:umst,mcL"!i exist whkh an; hcyond Borrower's control. 

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower 
shall not destrny, damage or impair the Property, allow thc Property to deteriorate or commit waste on 
the Properly. Whether or not Borrower is residing in the Property, Borrower shall maintain the 
Prnpcrty in order to prevent the Prnpcr1y from deteriorating or decreasing in value dut: to its condition. 
Unless it is determined pursuant to Sc:etion ~ that repair or restoration is not economically feasible, 
Borrower shall promptly repair the Property if damaged to avoid further deterioration or damage. If 
inrnrancc or condcm11ntio11 procctxls arc paid in connection with damage to, or the taking of, thc 
Prnpeny, Borrowu shall he n:sponsiblc for rcp,1iring or rcs1onng lhe Propcrty only if Lcndcr has 
rch:asLxl prni:nxls for such purposes. Lmtlcr may disburse proceeds for 1hc repairs ,md reswration in a 
smglc paymcnt m i11 a series or progn .. "!is payments as the work is complcttxl. If the imur,mce or 
rnmknmatmn proceeds are not sufficient to rcpair or restore the Property, Borrower is not :,·elieved of 
Borrower's ohliga1ion fiJr the completion of such rq1air or restoration. 

Lmder or its agent may make reasonahle entries upon and inspections of the Property. If it 
has reasonable cause, Lender may inspu;t the interior of the improvements on the Property. Lcndc-r 
shall givc Borrower notice at the time of or prior to such an interior inspection specifying such 
rCilSOllilblc lilUSC. 

8. Borrower's Loan Application. Borrower shall be in default if; during the Lo,UI 
application procc-ss, Borrower or any persons or entities acting al the direction of Borrower or with 
Borrower's knowledge.: or consent gave nrntt-rially false, misleading, or inaccurate information or 
statements to Lmder (or foiled to provide Lemler with material informalion) in connection with the 
Loan. Material representations include, hut arc 1101 limit,xl to, representations eonccming Borrower's 
occupancy of the Properly as Borrower's principal residence. 

9. Protection of Lender's Interest in the Property and Rights Under this Security 
Instrument If (a) Borrower fails to perform tl1e covmants and agreements contained in this Security 
lnstrumc-'llt, {h) there is a legal proceeding that might significantly affect Lcndff's interest in the 
Prnpcr1y and/or rights under this Security Instrument (such as a proceeding in b,mkrnptcy, probate, fi.1r 
condemnation or forfeiture, for enforcement of a lien which may attain priority over this Security 
Instrument or to enforce laws or regulations), or (c) Borrower has abandoned the Property, then 
Lc11dcr may do and pay for whatever is rcasonahle or appropriate to protect Lender's interest in the 
Propcrty and rights tmckr lhis Security Instrument, including protecting and/or assessing the value of 
thc Prnpcnv, am! securing ,md/or rcpamng the Properly. Lender's actions can i11cluc\c, 1ml are not 
li11111ed to: (a) p,1ying ,my sums sccuflxl by a lien which has priority ovc-r this Sccurily lnstrnment; (h) 
appcarmg i11 rnurl; and (c) paying rcasonahle attorneys' kcs 10 protect its intercst in the Properly 
and/or rights under this Security lnstrumcnl, including its secured position in a hankruptcy proceeding. 
Sccurmg tilt Property includes, hut 1s not limited to, cnkring the Properly to make repans, change 
locks, replace or hoard up doors ,mtl windows, drain water from pipes, eliminate huik!irg or other 
code violations or dangc-rous ccrnclit10ns, and have utilities turned on or off. Although Lender may 
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lake action umlcr thi., Section 9, Lcnc\cr docs 1101 have lo do so and is 1101 under any duty or obligation 
to do so. 11 is agreed that Lender incurs no liahili1y for not laking any or all actions authorized under 
this SITtion 9. 

Any mnounts disburstd by Lemler umkr this Stction 9 shall become additional debt of 
Borrower secured by this Security lnstnnnent. These amounts shall bear interest at the Note rate from 
lhc dale of disbursement and shall he payabk, with such interest, upon notice from Lender to 
BorrowcT requesting payment. 

If this Security Instnunent is on a leasehold, Borrower shall comply with all the provisions of 
the lease. Ir Borrower acquires fee 1itle to the Property, the leasehold and the fee title shall no1 merge 
unless Lc11der agrees to the merger in writing. 

to. Morti:ai:c Insurance. Ir Lemler required Mongagc Insurance as a conclition of making 
the Loan, BorrowLT shall pay the premiums required to mainlain the Mortgage lnsur,uKc in clli.x:1. 11; 
for any rea.son, the Mortgage Insurance coverage required by Lender ceases to be available from the 
mongage insurtr that previously provided such insurance and Borrower was required to make 
separa1cly designated payments toward the premiums for Mongage Insurance, Borrowtr shall pay the 
premiums required to obtain coverage suhstamially equivalent to the Mortgage Insur,mee previously 
in effect, a1 a cost substantially equivalent to the cost to Borrower of the Mortgagt lnsunmce 
previously in etkct, from an alttmatc mor1gage insurer selected by Lender. If suh.,tantially equivalent 
Mortgage Insurance coverage is not available, Borrower shall continue to pay to Lender the .unount of 
the stparately dcsignat(;:(I paymmts that WLTe due when the insurance coverage ctased to bi~ in effect. 
Lemler will accept, use and retain these payments as a non-refundable loss reserve in lieu of' Mon gage 
lnsurancc. Such loss resnve shall he 11011-rcfundahlc, notwithstimding the fac1 tha1 the Loa11 is 
ultimately paid i11 foll, and Lender shall not he n:quired to pay Borrower any interest or c1mings on 
such loss reserve. Lemk:r c;m no longer require loss reserve payments if Mortgage Insurance coverage 
(in the amount and for tht period that Lender requires) prnvid(;:(l by an insurer selected by LcndcT 
;1gain becomes available, is obtained, ,md Lender wquircs ,,cparately designated payments toward the 
premiums for Mort.gage lnsunmce. If Lmder required Mortgage Insurnnct as a condition of making 
the Loan am! Borrowtr was requir(;:(I to make separately designated paymmts toward the premiums for 
Mor1g,1gc Insurance, Borrower shall pay the premiums required to maintain Mortgage Insurance in 
efli.x:t, or to provide a non-refundable loss reserve, until Lender's requirement for Mor1gagc Insurance 
rnds in accordance with any written agreement bttwern Borrowtx and Lmder providing for such 
termination or until termination is required hy Applicabk Law. Nothing in this Sectimi 111 affects 
Borrower's obligation to pay interest at the rate provided in the Note. 

Mortgage ln.rnnmcc reimburses LendcT (or any mtily that pun:has.,-s the Note) ti1r l·ertain 
losses it may mcur if Borrower does not repay tht Lo;m as agrc'Cd. Borrower is not a pilrty to the 
Mortgage lnrnrarn.:e. 

Mongage insurLTS evaluate their total risk on all such insurance in force from lime to time, 
aml may enter into agreements witl1 other parties that share or modify their risk, or reduce losses. 
Thtse agrtements arc on terms and conditions that arc satisfactory to the mor1gage insmer and the 
other party (or parties) to these agreements. These agreenKnts may require the mor1gagc insurer to 
make payment.I using any source of funds that the mortgage insurer may have available (which may 
include fmuls obtained from Mortgage Insurance premiums). 

As a result of these agreements, LendtT, any purchaser of the Note, anothc-r insurcT, ,my 
rcinsun:r, any other entity, or ,my affitwte of any of the foregoing, may rITcivc (directly or indirectly) 
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mnounts that derive from (or miglll he d1arneterized as) a ponion of Borrower's payments for 
Mortgage Insurance, in exd1ange for slwring or modifying the mortgage insurer's risk, or n.xlucing 
losses. If such agreement provides that an affiliate of Lmder taki.,,;; a share of the insurer's risk in 
exd1;111ge lt'f a sh,m: of the premiums paid to the insurC'I'. the ammgcment is oflm tenned "captive 
rci tis ur,lllce." F urth-.-r: 

(a) Any such agreemrnts will not affect the amounts that Borrower has agn,ed to pay 
for Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the 
amount Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any 
refund. 

( h) Any such agreements will not affect the rights Borrower has - if any - with respect to 
the Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These 
rights may include the right to receive certain disclosures. to rel1uest and obtain cancellation of 
the Mortgage Insurance, to have the Mortgage Insurance terminated automatically. and/or to 
receive a refund of any Mortgage Insurance premiums that were unearned at the time of such 
cancellation or termination. 

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous PrJccctls arr 
hcrchy assig;ned to ,md shall he paid to Lender. 

If the Property is damagctl, such Miscellaneous Proceeds shall be applied to res·toration or 
repair nf the Property, if the restoration or repair is economically feasible and Lender's security is not 
kssened. During such repair and restoration period, Lender shall have the right to hold such 
Miscellaneous Prnccctls until Lender has had an opponunity to impect such Prnp1:.rty to ensure the 
work has been completed to Lenck-r's satisfaction, provided that such inspection shall be nmkrtaken 
promptly. Lender may pay for the repairs am! restorntion in a single disbursement or in a series of 
progress payments as the work is compktal. Unless m1 agreement is made in writing or Applicahle 
L1w requires interest to he paid on such Miscellaneous Proceeds, Lemler shall not he requ:.red to pay 
Borrnw-.-r any interest or earnings on sud1 Miscellaneous Proceeds. If the restoration or repair is not 
n:0110111ically feasihh: or Li.,11,kr's security would he lcssenal, the Miscellaneous Proeectls shall he 
apphctl to the snms sa:urccl by this Sen1rity lmtrummt, whether or not then due, with the excess, if 
any. paid to Borrower. Such Misccllanmus Proceeds slwll he applied in the order providtXI for in 
Section 2. 

In the evL11t of a total taking, destruction, or loss in value of the Property, the Miscellaneous 
Proceeds shall he applied to the sums secured by this Security Instrument, whether or not then due, 
with the excess, if any, paid to Borrower. 

In the event or a panial taking, destruction, or loss in value of the Propi.,'rly in winch the fair 
market valne of the Property immediately before the partial taking, destruction, or loss :m value is 
equal to or greater than the amount of the sums secured by this Security Instnuncnt irmm:diately 
hcl,ire the panial taking, ckstrnction, or loss in value, unless Borrower ;md Lender othcTWi,c agree in 
writing, the sums secured by this Security Instrument shall he redtKed by the amount of the 
M1scdlanalus Proccctls multiplied by the following fraction: (a) the total amount of the sums seemed 
immLxliately before the partial taking, destruction, or loss in value divided by (b) the fair market value 
of the Property immediately hcfore 1hc partial taking, destruction, or loss in value. Any balance shall 
he paid to Borrowc-r. 

In the event of a partial taking, destruction, or loss in value of the Property in wlr,ch the lair 
market value of the Property innnediately before the partial taking, destruction, or loss in v"11uc is ks., 
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thm1 the amount of the sums secured immediately before the partial taking, destruction, or loss in 
value, unless Borrnwi.:r ancl Lmder otherwise agree in writing, the Mis..:dlaneous Proi.:eeds shall he 
applied to the sums secured hy this SCT;urity Instrument whether or not the sums arc then due. 

Ir the Property is abandoned by Borrower, or i1; a1kr notice by Lcmkr to Borrow er that the 
Opposing Party (as defined in the next sentmce) otfors to make an award to settle a claim for 
Llanrnges, Bnrrower fails to respond to Lender within 30 days a1kr the date the notice is givm, Lender 
is authorized to rnlled ,md apply the Miscellaneous Proceeds either to n:storation or repair of the 
Property or to the sums secured by this Security Instrument, whetlK1'. or not thm due. 'Opposing 
Party" 111c,111s the third party that owes Borrow1.,-r Miscellaneous Proceeds or the party against whom 
Borrower ha., a right of action 111 regard to M1sn:lh1111.xms Proceeds. 

BorrowL'f shall he in default i r any action or proceeding, whdher civil or niminal, is begun 
that, m Lcnckr's judgment, could rcsull m forfeiture of the Property or otht.:r material impairment of 
Lt.1lllcr' s interest in the Property or nghts m1der this Security lnstnunent. BorrowL1'. .:an cure such a 
Llcrault and, if acceleration has occurn:d, reinstate as provided in Section 19, by causing the action or 
prn.:caling to he dismis,ed with a mling that, in Lender's judgment, predudes forfeiture of the 
Property or other material impairmmt or Lender's interest in the Prop1.,1iy or rights under this Security 
lnstnunent. The proceeds of ,my award or claim for damages that are attributable to the imr,ainnmt of 
Lrndcr's interest in the Property are hereby assigned and shall be paid to Lender. 

All Miscellaneous Prm:cecls that are not applied to restoration or repair of the Property shall 
he appliLxl in the onll:r provided for in Section 2. 

l 2. Borrower Not Released; Forbearance By Lender Not a Waiver. Extcmio11 of the 
time for paymmt or modification or amortization of the sums secured by this Security Instrument 
granted hy Lemler to Borrower or any Succ.;ssor in lnt1.,-rest of Borrower shall not operate to rdeasc 
the liahility of Borrowt:r or any Successors in Interest of Borrowm. Lender shall not he required to 
rnmrnc1ll:l? proceedings against ,my Successor in Interest of Borrower or lo refuse to extend time for 
payment or othi.:rwise modify amortization of the sums secured hy this Security Instrument by reason 
or ,my de1mmd made by the original Borrower or any Successors in Interest of Borrower. Any 
forhearanu: hy Lender in exercising any right or remedy including, without limitation, Lender's 
,Kccptancc of p;1yments from third persons, mtiti1.,-s or Successors in Interest of BorroWL'T or in 
ammmts kss than the amount then due, shall not he a waiver of or preclude the exercise of ,my right or 
fClllLXly. 

13, Joint and Sevl'ral Liahility; Co-sii:ners; Successors and Assi!!;HS Bound. Borrower 
rnvenanls and agrees thal Borrnwcr' s obligations ;ul(I liability shall he joint ;md several. However, 
any Borrower who co-signs this Security [nstmment but doi.:s not CXCT;Ute the Note (a "co-si:;ncr"): (a) 
is co-signing this Security lnstrumenl only to mortgage, grant and convey the co-signer's interest in 
the Property tmder the terms of this Security lnstrummt; (h) is not personally obligated to pay the 
smns sCT;ural hy this Security Instrument; and (c) agrcL'S that Lmder m1d any other Bo1Tower cm1 
agree to extend, modify, forbear or make ,my accm1111mdatimL, with regard to the terms of this 
Security Instrument or the Note without the co-signer's consent. 

Subject to the provismns of Section 18, any Successor in Interest of Borrower who assumes 
Borrower's obligations under this Security Instrummt in writing, and is approved by Lender, shall 
obtain all of Borrower's rights ;md benefits umkr this Sc..:urity Instrument. Borrower slwll not he 
rdcasL1l from Borrower's obligations ,mLl liability under this SCT;urity lnstmment unless Lcmkr agrees 
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to such release in writing. The covmants and agreemmts of this Security Instrument shall hind 
( cxu:p1 as provided in Section 20) and henefit the successors and assib'IIS of Lcndc'f. 

14. Loan Chari.:es. Lender may d1argc Borrowc'f fees for services performed in cmmcction 
with Borrower's dcfoult, for the purpose or protecting Lender's interest in the Prnpel1y and rights 
nuder this Security lns1runu;nt, includmg, hut not limited 10, attorneys' fees, propc11y insplTtion and 
valu,1ti011 fees. In regard to ;my other recs, the ahsem;e or express authority in this Security Instrument 
10 d1argc a specilk fee 10 Borrower shall not he constnu.'.d as ,1 prohihition on the charging of such 
Jee. Lemler may not charge fe1c-s that an: expressly prohihited by this Security Instrument or by 
Applicable Law. 

If the Loan is sub_iect to a law which sets maximum loan charges, and that law is finally 
interpreted w that the interest or od1er loan clwrges collected or to be collected in connection with the 
Loan exceed the p1c'fulittal limits, then: (a) ,my such loan charge shall be reduced by the amOlmt 
necessary to reduce the charge to the permitted limit; and (b) ;my sums already colh:cted from 
Borrowc-r whid1 exceedcd permittl.d limits will be refomlcd to Borrower. Lender may chome to make 
this refornl by reducing the 11rind11al owed urnk-r the Note or by making a direct payment to Borrower. 
Ir a rclimc\ ralucL-;; princ1p11l, the redud1011 will be tre.ited as a partial prq,aymmt without any 
prepayment d1argc (whether or not a prepayment diarge is provided for under the Note). Borrower's 
au.:eptancc nr any sud1 rd1.md made hy direct payment to Borrower will constitute a waiver of m1y 
right of a<.:tion Borrower miglll have arising out of such overcharge. 

15. Notices. All notices given by Borrower or Lender in conneetion with this Security 
Instrument must be in writing. Any notice to Borrower in connectrnn with this Security Instrument 
shall he deemt:d to have bet:n given to Borrower when mailed hy first class mail or whm actually 
delivered to Borrower's notice address if st:nt by other means. Notict: to any one Borr:iwcr shall 
constitute notice to all Borrowers unless Applicable Law expressly rcquires otlK1Wise. The notice 
address .shall he the Property Address unless BorrowL-r has dc-;;iguated a substitute notiee ,1ddn.:ss by 
notict: to Lender. Borrower shall promptly notify Lender of Borrowt:r's change or addrt:s.,, If Lender 
spcci lies a procedure for rq1orting Borrower's change of address, then Borrower shall only rcpor1 a 
changi.: nr address through that spu.:ifkxl proccdme. There may be only one dcsignattxl notice mhlress 
under this Security lnstrnment at ;my one time. Any notice to Lender shall he given hy delivering it or 
by mailing it by first class mail to Lmder's address stated herein tmlcss Lender has designated ,mother 
addre.1s by notice to Borrowc-r. Any notice in connection witl1 this Security Instrument shall not ht: 
deemed to have bec11 given to Lender until actually reecived by Lt:nder. If ,my notice required hy this 
Security lnstrumem is also rcquirt:d under Applicahle Law, the Applicable Law requiremmt will 
satisfy the corresponding requirement under thi,s Sei.:urity Instrument. 

16. Governing Law; Sevcrability; Rules of Construction. This Security Instrument shall 
be governed by fedt:ral law and tilt law of the jurisdiction in which the Proper1y is located. All rights 
and obligations contain.xi in this Security Instrument are subject to any requiremmts and limitations or 
Applicable Law. Applicable Law might explicitly or implicitly allow the pal1ies to agret: by contract 
or 11 might he silent, but such silence shall not be constru.xl as a prohihition against agrcemenl by 
rn11tract. 111 the event that any provision m dause of this Security lnstrumc11t or the Note conflicts 
with Applicahlc Law. such conllict shall not affect othL-r provisions or this Security lnslnuncnt or the 
Note wluch can be givt:n effect without the conllicting provision. 

As used in this Security Instrument: (a) words ol' the masculint: gendt:r shall mean ;u1d 
inclutlc corrc"Sponding ncutc-r worc\s or words of the fominine gender; (b) words in the sillb'111ar shall 
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mean am! include the plural and vice versa; am\ (c) the word "may" gives sole discrc1ion without mw 

ohligation to take any action. 
17. Borrower"s Copy. Borrow1,,-r shall be givm one copy of the Note and ofth1s SL"eurity 

Instnum:nt. 
18. Transfer of the Property or a Beneficial Interest in Borrower. As u,.ed in this 

Sedicm l 8, ''Interest in the Propeny" mean., any legal or beneficial intert:st in the Propt'11y, including, 
hut not limited to, thosl' hL:nefici,11 interests transferred in a hond li:lr deed, contract for deed, 
mst,1lh11ent sales contract or escrow agrt:erm,111, the intt:nt of which is the transfer of title b) Borrower 
at a liclurc date to a purchaser. 

If all or any pan of the Property or any Inkrest in the Propeny is sold or transfrrred ( or if 
Borrnwer is not a 11atural pcrwn and ,I b1,,·m:Jicial inten::st in Borrower is sold or transferred) without 
Lrndl'r's prior wrincn consent, Lmder may require immediate payment in full of all sums :;ecurnl by 
this Security lnstnum:nt. However, this option shall not be exercist:d hy Lemler if such ,'.:xcrc1se is 
prohibiled by Applicable Law. 

If Lcmk-r exercises this option, Lender shall give Borrower not.ice of accekration. Tht: notice 
shall provide a pffiod of not less than 30 days from the date tht: notice is given in accordance with 
Section l 5 within which Borrower must pay all sums secured by this Security Instrument I 1· Borrowc'T 
fails to pay these sums prim to the expiration or this period, Lender may invoke any remedies 
permitted hy \his Security Tnstnnnent without lurthc-r notice or de1mmd on Borrower. 

19. Borrower's Right to Reinstate After Acceleration. ff Borrower meets certain 
conclitions, Borrowt:r shall have the right to have cnforct:mt:nt of this Security Instmmcnt di:;conlinued 
at any tillll' prior to lhl' earliest of: (a) five days before sak of the Prop1,,-rty pursu,u1t lo any powl'r of 
sak rnnt,1i11cd in !his Scn1rity Instrument; {h) such other period as Applicable Law might :;pccit'y for 
1lu.: terrnination ot' Borrower's right Ill rcinstale; or (c) entry or a jmlgmenl enforcing tlm SL"curity 
h1stn1111mL Those conditions arc that Borrower: (a) pays Lender all sums which tlwn would be due 
und1,,-r this Security Instrument and the Note as il'no acceleration had occurred; (b) cures any default of 
any other covenants or agreements; (c) pays all expenses incurred in enforcing thi:; Security 
lnslnnuent, including, hut 1101 limited to, rcasonabk attorneys' fet:s, prnpe11y inspection mul valuation 
l'et:s, ancl other Jh:s incurred for the purpost: of protecting Lender's int(.,-rest in the Property and rights 
under tlllS Security Instrument; and (d) takt:s such action as Lemler may remmnably requin: to assure 
!hat Lender's ink-rest in the Property ,me\ rights under tl1is Security lmtmment, m1ll Borrower's 
obligation tu pay the sums secured hy this St:curity Instrument, shall continue undumged. LendcT 
m,1y require that Borrower pay such reinstatement sums and expmses in one or more of the following 
ti,nns. as sdccttxl hy Lender: (a) cash; (h) money order; (c) certified check, hank check, treasurer's 
check or u1sh1er's check, provided ,my such check i, drawn upon an institution whose d,:posits are 
msurnl hy a federal agL"ncy, instnuumtality or entity; or {d) Electronic Funds Transfer. Upon 
rcinslatement by Borrower, !his Security Instnnnent and obligations secured hereby shall remain fully 
cftcctivc as ifno acceleration had occurred. HowevcT, this right to reinstate shall not apply in the case 
0L1ccclerc1ticm under Section 1 K. 

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial 
inkrest in tht: Note (together with this Security Instrument) can ht: sold one or more times without 
prior mitice to Borrower. A sale might result in a change in the entity (known as the "Loan Sc'Tviccr") 
that collects Periodic Payments due under the Note and this Security Instrum1,,11t and performs other 
mongagc lo,m servicing ohligalions unclcr tht: Note, this Security lnstrumenl, and Applicahk Law, 

NEVADA-Single Family-Fannie Mac/Freddie Mac UNIFORM INSTRUMENT \VITH MERS 
Form 3029 1/01 

Page LI of 18 
Initials: C,~ 

Station Id : SR07 

CLARK,NV Page 13 of22 Printed on 01/15/2013 2:57:38 PM 

Docwnent: DOT 2005.1109.1385 



Branch :LDA,User :JGOW Order: 08609266 Title Officer: MJ Comment: 

There also rnight he one or more changes of the Lom1 Servicer unrelated to a sale of the Note. [ft.here 
1s a change or the Loan Servicer, Borrower will be given written notice of the change which will state 
the name and address of the new Loan Servicer, the address to which paymellls should be made ,md 
any other information RESPA requires in connection with a notice of transfer of servicing. If the Note 
is sold and thereafter the Lo,m is servKcd hy a Loan Scnricer other tha11 the purchaser ofth,~ Note, the 
mortgage lo,m servicing ohligations to Borrower will remain with the Loan Servicer or be tnmsfcrrcd 
to a sm:cessm Loa11 Servicer and are not assumed hy the Note purcha.ser unless otherwise provided by 
the Note purchaser. 

Neither BorrowLT nor LcndcT may commence, _join, or be joined to ;my judicial action (as 
either a11 indivalual litigant or the mc111bi:r or a dass) that arises from the other party's actions 
pursuant to this Security Instrument or that alleges that tJ1e other party ha., hreacho:l ,my provision of, 
or any duty owed hy reason ot; this Security lnslrummt, until such Borrower or LL·nder has notifio:I 
the other p,111y (wllh such notici: given in rnmpli,mci: with 1he requirements of Section 15) of such 
allegccl hrrnch and afforded the other party hereto a reasonable period after the giving of rnch notice 
to take rnm.x:tivc action. If Applicahle Law provides a time period which must elapse before certain 
al11011 can be taken, that time period will he deemed to he reasonable for purposes of this paragraph. 
The notice of an:eleration and opportunity to cure given to Borrower pursuant to Section 22 mid the 
notice of accekTalHm givi:n to Borrowt:r pursuant to Section 18 shall he deemed to satisfy the notice 
and 011pol1unity to take rnrrcclivc action provisions of this Section 20. 

21. Hazardous Substances. As used in this Si:ction 21: (a) "Haz,mlous Sub.stances" arc 
those suhstancL':-i de!inul as toxic or haz,irdous suhslances, pollutants, or wastes hy Envirnnmmtal 
Law and the following substances: gasolini:, kerosene, other tlammahle or toxic petroleum products, 
toxic pestiudes and lwrbicides, volatile solvents, matcTials containing ashi:stos or formaldd1yde, and 
radioactive rnalLTials; (h) "Environmc11tal Law" means fecleral laws mid laws oftl1e _jurisdictio11 where 
the Property is locattXI that relate to health, safety or environmental protection; (c) "Environmental 
Cle,mup" includes m1y response action, remedial action, or removal action, as ,LefintXI in 
EnvironmL11tal Law; ,md (d) an "Environmental Condition" means a condition that ,~an cause, 
contrihute to, or otherwise trigger an Environmental Cleanup. 

BorrowcT shall not cause or pcTmit thi: presence, use, disposal, storage, or rele1se of ;my 
Hazardous Suhst,mces, or threaten to release any Hazardous SuhstancL':-i, on or in tht Proplny. 
Borrower shall not do, nor allow anyone else to do, anything affecting the Propi:rty (a) that is rn 
violation of ,my Environmental Law, (b) winch crt;ati:s an Environmental Condition, or (c) which, due 
to 1hc prescnct:, use, or release of a H;1zanlous Subst,mcc, creates a condition that adversely affects the 
valui: or tile Property. The preceding two Sl'lltences shall not apply to the presL11ce, ust:, or storage on 
the Prnplny of small quantities of Hazardous Suhst,mces that are generally reCOh'llized lo be 
appropriate to normal residential uses mid to maintenance of the Property (i11duding, but not limited 
to, hazardous suhstmKes in consumi:r products). 

Borrowa shall promptly give Lender written notice of (a) any investigation, claim, demand, 
lawsuit or other action by any gnvcmmmtal or regulatory agency or private party involving the 
Prope11y ancl any Hazardous Suhs1ance or Environmental Law of which Borrower has actual 
knowkdgt:, (b) any Environmental Condition, including but not limited to, any spilling, leaking, 
tlisclrnrge, rcli:ase or 1hrea1 of rekasc or any Hazardous Subst,mci:, ,md ( c) ,my condition caused hy the 
prcsmcc, use or release of a Hazardous Substance which alivLndy affL-cls the valui: of the Property. 
If Bom1wcr learns, or is notiliccl hy any govenunc11tal or ri:gulatory authority, or ,my private party, 
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1hat any n;moval or other remediation of any Hazardous Substance affecting the Property is necL-ssary, 
13ormw er shall promptly lake all ncci.:s,ary ri.;nu.xlial actions in aci.:ordani.:c with Environmci1tal Law. 
Nothing herein shall create any obligation on Lender for an Environmental Ck,mup. 

NON"UNIFORM COVENANTS. Borrower and Lemler further euvmant and agree as 
follows: 

22. Acceleration: Remedies. Lender shall give notice to Borrower prior to acceleration 
following Borrower's hreach of any covenant or agreement in this Security Instrument (but not 
prior to acceleration under Section 18 unless Applicable Law provides otherwise). The notice 
shall specii'y: (a) the default: (b) the action required to cure the default: (c) a date, no! less than 
30 days from the date the notice is 1,.-iven to Borrower, by which the default must be cured; and 
(d) that failure to cure the default on or hefore the date specified in the notice may result in 
acceleration of the sums secured hl this Security Instrument and sale of the Propc-rty. The 
notice shall fnrther inform Borrower of the right to reinstate after acceleration and the right to 
hring a court action to assc-rt the non-existence of a default or any other defense of Borrower to 
acceleration and sale. If the default is not cured on or before the date specified in the notice, 
Lender at its option, and without further demand, may invoke the power of sale. including the 
right to ac,:clerate full payment of the Note, and any other remedies permitted by Applicable 
Law. Lender shall he entitled to collect all expenses incurred in pursuing the remedies provided 
in this Section 22, including, hut not limited to, reasonable attorneys' fees and costs of title 
evidence. 

If Lender invokes the power of sale, Lender shall execute or cause Trustee lo execute 
written notice of the occurrence of an event of default and of Lender's election to cause the 
Property to he sold. and shall cause such notice to be recorded in each county in which any part 
of the Property is located. Lender shall mail copies of the notice as prescribed hy Applicahlc 
Law to BmTmve1· and to the persons prescribed by Applicable Law. Trustee shall j!;ive puhlic 
notice of sale to the persons and in the manner prescribed by Applicable Law. Afterr the time 
required by Applicable Law, Trustee, without demand on Borrower, shall sell the Property at 
1mblic auction to the highest bidder at the time and place and under the terms designated in the 
notice of sale in one or more parcels and in any order Trustee determines. Trustee may 
postpone sale of all or any parcel of the Property by public announcement at the time and place 
of any previously scheduled sale. Lender or its designee may purchase the Property at any sale. 

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without 
any covenant or warranty, expressed or im11lied. The recitals in the Trustee's deed shall be 
prima facie evidence of the truth of the statements made therdn. Trustee shall apply the 
proceeds of the sale in the followine: order: (a) to all cx11enscs of the sale, includin:~. hut not 
limited to. reasonahlc T1·ustee's and attorneys' fees; (h) to all sums secured by this Security 
Instrument; and (c) any excess to the person or persons legally entitled to it. 

23. Reconveyance. Upon payment of all sums secured by this Security lnstrummt, Lender 
.,hall rt.quest Trustee 10 reconvcy the Property and shall surrender this Security lnstrummt and all 
notes evidencing lkbt secured by this Security Instrument to Trustee. Trustee shall rcconvey the 
Propeny wi1hout warranty to the perwn or pcrwns legally entitled to it. Such person or pt:rsons shall 
pay any reconlation rnsts. Lender may charge such pc-rson or persons a fee frir reconvcying the 
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Property. hut only if the fee is paid to a third party (such as the Tmstee) for Sl'fVices renckred and the 
ch,1rging ofll1c frt: is permitt<Jd under Applicahk L1w. 

24. Substitute Trustee. Lender at its option, may from time lo time remove Tmstee and 
appoint a successor trustee to any Tmstee appointed hereunder. Without conv1,yance of the Property, 
Hit'. succl'.ssor lmstee shall succeed tn all the title, power and duties conferred upon Tmstee herein and 
hy Applicahk law. 

25. Assumption Fee. Ir \here is an assumption of this loan, Lender may charge an 

assmnption fee or U.S. S 4.4211.iHl. 
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BY SIGNING BELOW, Borrower accepts and agrees to the tc,-ms and covenants contained 
in this Security Instrument mid in any Rider cxccu1cd by Borrower and recorded with it. 

cmsn:LA PEREZ <f' 
(Seal) 

-Bonower 

(Seal) 

-Borrower 

(Seal) 
-Borrower 

(Seal) 
-Borrower 
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STATE OF NEVADA(;/ 
COUNTY OF ark1 

This instnnncnt was acknowledged befrlfe me on _ _,/_,Q.,,,_· _ _,_/l...,,_Q.,____·...,_Q .... 5_,___ ______ by 
CRISTELA PEREZ 

ma! ~I Q flOCkenbfJ,U) 
My Commission Expires: Q 5 . j / . 0 q 

·e "'" Mary Quackenbush 
-· · Notary Public, State of Nevada 

·. .- Appointment No. 05-96415· 1 
- - . My Appl. Expires May 31, 2009 

NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS 
Form 3029 1/01 

Page 18 of IX 
Initials: C----~) 

j 

Station Id : SR07 

CLARK,NV Page 18 of22 Printed on 01/15/2013 2:57:41 PM 

Docwnent: DOT 2005.1109.1385 



Branch :LDA,User :JGOW Order: 08609266 Title Officer: MJ Comment: 

FIXED/ADJUSTABLE RATE RIDER 
(LIBOR One-Year Index (As Puhlished In 71,c Wall Stnet Journal)- Rate Caps) 
THIS FIXED/ADJUSTABLE RA TE RIDER is made this 19th day of Octoher. 2005, and is 

inrnrporalld into and shall he lkemlxl lo amend ,md supJ1lcmcnl the Mm1gage, Deed o:" Trus\, or 
Sccurily Deed (the "Security !ns1nuncn1") of the same date given hy the undersigned ("Borrower") to 
secure Borrower's FixlXVAc~justahk Rate Note (the "Note") lo CMG MORTGAGE, INC. 
("Lender") of the same date and eovc>ring the property dL'ScriblXI in the Security lnstmment and 
located al: 

L F tn Q.., c-Q 
7119 WOJilL RIVERS AVENUE, LAS VEGAS, NEVADA 89131 

rPnipe11Y Address J 

THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXED 
INTEREST R<\TE TO AN ADJUSTABLE INTEREST RATE. THE NOTE 
LIMITS THE AMOUNT BORROWER'S ADJUSTABLE INTEREST RATE 
CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM RA TE 
BORRO\VER MUST PAY. 
ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the 

Security lnstmmmt, Borrower ;111ll Lemler further covmant and agree as follows: 
A. ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES 
The Note provides for an initial fixed interest rate of 5.000'%. The Note also provides for a 

d1;mge in the imtial fixed rate to an adjustable interest rate, as follows: 
4. ADJUSTABLE INTEREST RA TE AND MONTHLY PAYMENT CHANGES 

(A) Chani:e Dates 
The: initial fixed interest rate I will pay will change to an adjustable interest nte on the 

FIRST day of November, 2010, and the m\iustable intc>rcst rate I will pay may change on that day 
every 12th month thereat\er. The date: on whid1 my initial fixed interest rate c:h;mges lo an adjustable 
interc;s\ rate;, and each date on which my adjustable interest rate could change, is calllXl ii "Change 
Date." 

(B) The Index 

\ll'LTISTATE FIXED/ADJUSTABLE RATE Ril>ER- WSJ One-Year LIBOR - Single Family- Fannie ~fae Lniform 
Instrument Fonn ~187 6/01 

(Page k of4) 
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Beginning with the first Change Date, my a(\justablc interest rate will be based on an Index. 
The "Index" is the average of interbank offered rates for onic-year U.S. dollar-denominated dcvosits in 
lhc London market ("LIBOR"), as published in Tiu: Wall Sireel .loumaf. The rnmt recent Index figure 
available a.s of the date 45 days before each Change Date is called the "Current Index." If the Index is 
no longer available, the Nole Hohler will choose a new index that is based upon comparable 
mfonnation. The Note Holder will give me notice of this choice. 

(CJ Calculation of Changes Before each Change Date, the Note Holckr will calculate my 
new interest rnt1: by adding Two anrl One-Fourth pcn:mtagc points (2.2511%) to the Cunuit Index. 
The Note Holder will tlwn rmmd the result of this addition to the nearest one-eighth of one ;1eru:ntage 
pomt (0. l 25'¼,). Subject lo the limits staled in Section 4(0) below, this rounded amount will be my 
new interest rate until the next Change Date. The Note Holdc"l" will then determine the amount of the 
monthly payment that would be sufficient to rep,1y the unpaid principal that I am expected to owe at 
lhe Clumge Date in foll on the Maturity Date at my new intffest rate in subst.ultially equal payments. 
The result of this calculation will be \he new amount ofrny monthly paymmt. 

(D) Limits on Interest Rate Changes 
The intcrc,,;t rate I am required to pay at the first Change Date will not be greater th,m 

10.000'¼, or less than 2.250%. Thereafter, my ac~justablc interest rate will never be in,~n.:ascd or 
decn.:ased on any single Change Date by more than two percentage points from the rate of interest l 
have been payrng for the pnx:c(]ing 12 months. My interest rate will never be greater than tn.000'¼,. 

( E) Effective Date of Chani:cs 
My new illlernsl ratt: will b(.X;otnc effective on each Change Dale. I will pay the amount ormy 

111.'W lll(lllthly paynu_11t beginning on the first monthly payment date after the Change Dale until the 
,1rnmmt or my montl1ly payment chm1gcs again. 

(F) Notice of Chan,::es The Nole Holder will deliver or mail to me a notice of any changes in 
my i11it1al fixed interest mt-: to an adjustable interest rate and of any changes in my adjustable i.ntc'Test 
Tille before the effective date of m1y change. The notice will include the amount of my monthly 
payment, ilny information required by law to be given to me and also the title and \ekvhone numbtc-r of 
a person who will answer ,my que,,tion I may have regarding the notice. 
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORRO\\'ER 

I. Until Borrown's imtial fixed interest rate changes to an adjustable i.J1tnest rail: nndc:r the 
tnms stated 111 Section A above, Uniform Covenant 18 of the S(.X;urity Instrument shall read as 
follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As used 
in this Section 18, "Interest in tht: Property" means any legal or beneficial intert:sl in 
the Prnpc-rty, including, but not limited to, those bcndkial intncsts lnmsferred i.!1 a 

\/lLLT[STATF, FJXF,D/AD.JVSTABLE RAH RIDER- WSJ One-Year LIBOR - Single Family · Fannie ~fae Llliforru 
]n!>tnuncnt Fo:rm3187 6/01 
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houd for deed, contract for deed, installment sales contract or escrow agrer;:ment, thv 
intent of which is 1ht: transter of title hy Borrower at a foture date to a purchaser. 

If all or any part or the Propt:rly or any lntc.,'fcst in the Prnperty is sold 1)r 
transfcrr\.Xl (or ir Borrower 1s not a natural person and a ht11c!kial intvrvst m 
Borrower is .sold or trans l"c.,ned) without Lt11der's prior written consent, Lemler may 
require immediate payment in full of all sums securt:d hy 1his Security lnstnnnent. 
However, this option shall not he ext·n:ised hy Lcndt-r ir such exr;:rcise is prohihit,xl 
hy Applicahlc Law. 

If Lender cxt·n.:ises this option, Lender shall give Borrowt'f notice or 
acceleration. Tht: notice shall provide a period of not less than 30 days from the date 
the notice is givm in accordance with Section 15 within which Borrower must pay 
all sums secured hy this Security Instrument. If Borrower fails to pay these smns 
pnnr 10 the expiration of1his period, Lender may invoke any remedies permitted by 
this Security lnstmment without further notice or dt:maml on Borrower. 
2. When Borrower's initial fixed interest rate changr;:s to ,u1 mljustahlc inten;st rate under 1hc 

terms st;1ted in Section A ahovc, Uniform Covmant I 8 of the Security Instrummt describo:l in Section 
B 1 ahove .,hall thL11 cease to he in effCl:t, and the provisions or Uniform Covenant I 8 of tbe Security 
Instrument shall be amended 10 read as follows: 

Transfer of the Property or a Bcnclicial Interest in Borrower. As used in 
this Section 18, "Interest in the Property" mt:,IIIS ,IIly legal or beneficial intt-rest in the 
Property, including, but not limited to, those bendicial interests transferred in a hond 
for deed, contract frn deed, ins1allmmt sales contract or escrow agn,-ement, the intent 
or which is the transfer of title by Borrower at a fitture date to a purchaser. 

If all or ,my part of the Prnpcrty or any Interr;:st in the Property is sold m 
transferred (or if Borrowt.,--r is not a natural person and a hmeficial interest in 
Borrowt--r is sold or transkned) without Lender's prior written consent, Lcndt-r may 
require i1111111.X!iate payment in foll of all sums secured by this Security Instrument. 
However, this option shall not he ext--rcised hy Lender ir such exercise is prnhihikd 
hy Applicahle Law. Lender also shall not exercise this option if: (a) Borrower caus~s 
to he suhmitted to Lender information rcquinxl hy Lend~--r lo evaluate the mtendtxl 
1ra11.1fcree as if a new loan were heing ma,k to tl1e transferee; and (b) Lender 
reasonably determine;; that Lender's security will not he impaired by the loan 
assumption and that the risk or a breach of any covenant or agrcemrnt in this 
Security Instrument is accq,tahlc to Lender . 

.\lLLTISTATE FIXEDIAD,ILSTABLE RATE RIDF,R - WSJ One-Year LIHOR -- Single Family - Fannie ,1ae l'niform 
l11sh·1u11e11t Form :lt:87 6/01 
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To the exknt permit1ell hy Applicahle Law, Lemler may charge a 
reasonable fee as a condition to Lender's consent to the lmu1 assumption. Lender 
also may require the lr,msfcree to sign ,m assumption ai,,reement that 1s acceptable to 
Lender and that obligates the transferee to kt'CJJ all the promises and agreements 
made in the Note mid in 1his Security Instmmm1. Borrower will continue to he 
obligated under the No1e and this Security Instrument unless Lender rclcas,cs 
Borrower in writing. 

If Lender exercises the option to require immediate payment in lull, Lender 
shall give Borrower notice of acceleration. The notice shall prnvide a period of 11-~t 
less than :10 d,1ys from the date the notice is givm in accordance with Section J 5 
within which Borrower must pay all sums secured by this Security Jnstn1111mt. If 
Borrower fails to pay these smns prior to the expiration of this period, Lender may 
invoke any remedies penmtted hy this Security Instnunent without funher notice ,1r 
dern,uid on Borrower. 

BY STGNING BELOW, Borrower accepts and agrees to the terms and covenants cnntnined in 
this Fixed/A(\jnstahk Rate Rider. 

.,./ ---i 

(Seal) ____________ (Se,11) 
-Hunr1w1..,1· -U-onoW-L-·r 

_____________ (Seal) ____________ (Seal) 
-Honnwt..'T -Borrower 

c\lLLTISTATE FIX):IJ/Al).Jl'STABLE RATE RIDER - WS.I Due-Ye•r LlllDR - Single Family Faunie Mac l 1niform 
ln"'h:mneut Form3187 6/01 

(Page 4 nf4) 

Station Id : SR07 

CLARK,NV Page 22 of22 Printed on 01/15/2013 2:57:44 PM 

Docwnent: DOT 2005.1109.1385 



EXHIBIT4 

EXHIBIT4 



Branch :LDA,User :JGOW Order: 08609266 Title Officer: MJ Comment: Station Id : SR07 

CLARK,NV 

"" 

@ 
I hereby affirm that this document submitted for recording 
does not contain a social security number. 

Signed: 
D ----ERRI------,Cc-K-W--=H---IT ___ E......,=--------

ASST. SECRETARY 

Parcel#: 125-15-811-013 

When Recorded Mail To: 
CitiMortgage, Inc. 
C/0 NTC 2100 Alt. 19 North 
Palm Harbor, FL 34683 
InvestorL# 

111111111111 11111 1111111111111111111111111 111111111111111111 

lnst#:201206050003133 
Fees: $18.00 
N/C Fee: $0.00 
06/05/2012 03:42:06 PM 
Receipt #: 1187 409 
Requester: 
NATIONWIDE TITLE CLEARING 
Recorded By: JACKSM Pgs: 2 
DEBBIE CONWAY 
CLARK COUNTY RECORDER 

CORPORA TE ASSIGNMENT OF DEED OF TRUST 

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowledged, the 
undersigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS) AS NOMINEE 
FOR CMG MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS PO BOX 2026, FLINT, MI, 48501, 
(ASSIGNOR), by these presents does convey, grant, sell, assign, transfer and set over the described Deed of 
Trust with all interest secured thereby, all liens, and any rights due or to become due thereon to 
CITIMORTGAGE, INC., WHOSE ADDRESS IS 1000 TECHNOLOGY DRIVE, O'FALLON, MO 
63368-2240 (800)283-7918, ITS SUCCESSORS OR ASSIGNS, (ASSIGNEE). 

Said Deed of Trust made by CRISTELA PEREZ, and recorded on 11/09/2005 as Instrument # 0001385, 
and/or Book 20051109, Page, in the Recorder's office of CLARK, Nevada .. --Date: 05/ :;;?..> /2012 (MM/DD/YYYY) 

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS) AS NOMINEE FOR CMG 
MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS. 

By: ____ ___.:::::=::::::=--------­
DERRICK WHITE 
ASST. SECRETARY 

FORM5\FRMNV I 

111111111111 lllll lllll 111111111111111 1111111111111 
*15926922* 
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,.-.. 

Parcel#: 125-15-811-013 
InvestorL# 

STATE OF FLORIDA COUNTY OF PINELLAS _ 1b, 
The foregoing instrument was acknowledged before me on 05/~/2012 (MM/DD/YYYY), by DERRICK 
WHITE as ASST. SECRETARY for MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 
(MERS) AS NOMINEE FOR CMG MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS, who, as such 
ASST. SECRETARY being authorized to do so, executed the foregoing instrument for the purposes therein 
contained. He/she/they is ( ) personally known to me. 

Signed:-:-:::=-:-=±-7'-c-:f::~::t..Jl..i._---­
Ml,1vu,uft A ILA 
Notary Public - State of FLORIDA 
Commission expires: 08/22/2014 

r: Miranda Avila 
Notary Public State of Florida 
My Commission# EE 019063 

'· Expires August 22, 2014 

Prepared By: E.Lance/NTC, 2100 Alt. 19 North, Palm Harbor, FL 34683 (800)346-9152 

Mail Tax Statements to: CRISTELA PEREZ 
7119 WOLF RIVERS AVENUE 
LAS VEGAS, NV 89131 

CIMAV 15926922 -@ MERS (MOM) EMK3826611 MIN 100072400325014937 MERS PHONE 
1-888-679-MERS FORMS\FRMNVl 

I IIIIII IIIII IIIII IIIII IIIII IIIII IIIII IIIII IIII IIII 
*15926922* 
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I the undersigned hereby affirm that this document submitted 
for recording does not contain the social security number 
of any person or persons. (Per NRS 239B.030) 

PREPARED BY & RETURN TO: 
M. E. Wileman 
2860 Exchange Blvd. # I 00 
Southlake, TX 76092 
Parcel # l 25-15-811-013 

Assignment of Mortgage 

Inst#: 201207260002017 
Fees: $18.00 
N/C Fee: $0.00 
07/26/2012 10:44:40 AM 
Receipt#: 1248352 
Requester: 
ORION FINANCIAL GROUP 
Recorded By: MSH Pgs: 2 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Send Any Notices to Assignee. 

For Valuable Consideration, the undersigned, CITIMORTGAGE, INC. 4050 REGENT BLVD, J\1AIL 
STOP N2A-222, IRVING, TX 75063 (Assignor) by these presents does assign and set over, without 
recourse, to U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH 
MORTGAGE LOAN TRUST, SERIES 2012-6 1610 E. St. Andrews Pl, Suite B150, Santa Ana, CA 
92705 (Assignee) the described mortgage with all interest, all liens, any rights due or to become due 
thereon, executed by CRISTELA PEREZ, A J\1ARRIED WOJ\1AN, AS HER SOLE AND 
SEPARATE PROPERTY to MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., 
(MERS) AS NOMINEE FOR CMG MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS. Said 
mortgage Dated: 10/19/2005 is recorded in the State of NV, County of Clark on 11/9/2005, Book 
20051109 Instrument# 0001385 AMOU~T: $442,000.00 Property Address: 7119 WOLF RIVERS 
AVENUE,, LAS VEGAS NV 89131 

IN WITNESS WHEREOF, the undersigned corporation/trust has caused this instrument to be executed by 
its proper officer. Executed on: 07/26/2012 

CITIMORTGAGE, INC. 

By: ~, , ~ - I llllll lllll lllll lllll lllll lllll 111111111111111111 -~z,,-~~~~----------- PEREZ JDM *12031213* 
M. E. Wileman, Authorized Signator 

NV Clark 

Page 1 of2 

MIN 100072400325014937 
MERS Phone 888-679-6377 

CITICAP/WLl 7-2012/AS 
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State of Texas, County of Tarrant 
On 07/26/2012, before me, the undersigned, M. E. Wileman, who acknowledged that he/she is Authorized 
Signator ofl for CITIMORTGAGE, INC. and that he/she executed the foregoing instrument and that such 
execution was done as the free act and deed of CITIMORTGAGE, INC. 

C.LAFFERTY 
MY COMMISSION EXPIRES 

Nova111bet 30, 2014 

MAIL TAX BILL TO: 

Notary public, C. Lafferty 
My commission expires: November 30, 2014 

CRISTELA PEREZ, A MARRIED WOMAN, AS HER SOLE AND SEPARATE PROPERTY Property 
Address: 7119 WOLF RIVERS AVENUE,, LAS VEGAS NV 89131 

*12031213* MIN 100072400325014937 MERS Phone 888-679-6377 
NV Clark CITICAP/WLl 7-2012/AS 
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Fees: $18.00 
N/C Fee: $25.00 

RECORDING REQUESTED BY AND WREN 
RECORDED MAll, TO: 

08/12/2013 02:42:09 PM 
Receipt #: 17 29913 
Reque8tor: 
LSI Tln.E AGENCY INC. 
Recorded By: COE Pgs: 2 
DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Peak: Loan Servicing 
5900 Canoga Ave Suite 200 
Woodland Hills CA 91367 

Parcel ID#: 125-15-811-013 
Ln# '7000035044/PEREZ 

SPACE ABOVE TIITS LINE FOR RECORDER'S USE. ________ _ 

I .Jc> !7o7~ s> 

Date of Assignment ,J /t al / /y 

Assignment of Deed of Trust 

''This instrument is beiog recorded 88 an 
ACCOM~ODA~O~ ONLY, With no 

.Representation as to itS effect upon title" 

Assignor: : U.S. BANK NATIONAL ASSOCIATION,. AS TRUSTEE FOR STANWICH MORTGAGE WAN 
TRUST, SERIES 2012-6 

Assignee : MARCHAi B.T. 

Executed By: CRISTELA PEREZ, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY To 
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS. INC. AS NOMINEE FOR CMG MORTGAGE, 
INC. and FIDELITY NATIONAL TlTLE AGENCY OF NEV ADA. as Trustee, Date of Deed -0f Trust: 
10/19/2005 Recorded: 11/09/2005 inBooklRee.l/1.iber: - Page: -'BS Jnstrument/CFNNo.: 20051109-0001385 in 
Official Records of the CLARK County, State of NEV ADA 

Property Address: 7119 WOLF RIVERS A VENUE, LAS VEGAS, NEV ADA 89131 

Parcel ID#: 125-15-811-013 

Legal: 

LOT 13 IN BLOCK A OF WYETH RANCH-UNIT 2, AS SHOWN BY MAP THEREOF ON FILE IN BOOK 
112 OF PLATS, PAGE 8 IN TIIE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEV ADA. 
A N0N-EXLUSIVE EASEMENT P-OR IN GESS, EGRESS, USE AND ENJOYMENT OF THE COMMON 
WTS AS SJIOWN ON TIIE ABOVE MAP AND AS SET FORUTH IN THE DECLARATION OF 
COVENANTS, CONDITIONS AND RESTRICTIONS RECORDED OCTOBER 4, 2002 IN BOOK 20021004 AS 
THE SAME MAY BE AMENDED FROM TlME TO TIME. 

KNOW ALL MEN BY THESE PRESENTS that in consideration of the sum of TEN and NO/I OOths DOLLARS and 
other good and valuable consideration, paid to the above named assignor, the receipt and sufficiency of which is hereby 
aclcnowledge4 said Assignor here by assigns unto the ahove-oamed Assignee, the said Deed of Trust, secured thereby, 
which all moneys now owning or that may hereafter become due or owning in respect thereof, and the full benefit of all 
the powers and of all the covenants and provisos therein contained, and the said Assignor hereby Grants and conveys 
unto the said Assignee, the Assignor's beneficial interest under the Deed of Trust. 



Assignment of Deed of'Irust Page 2 of2 
Loan # 70000350441PEREZ 

TO HA.VE AND TO HOLD the said Deed of Trust; and the said property unto the said Assignee forever, subject to the 
terms contained in the said Deed ofTrus.t IN WITNESS WHEREOF, the assignor has executed these presents the day 
ai:td year first above ¥ai.tten 

Dated: ~11 tR. /; 1.1 

~p)ilet~ 
Witness: LETICIA MACIAS 

State of CALIFORNIA 
County of ORANGE 

U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR 
STANWICH MORTGAGE WAN TRUST, SERIES 2012-6, BY 
CARRINGTON MORTGAGE SERVICES LLC. AS ATTORNEY 
INFACT 

By: EPPY, SR. VICE PRESIDENT 

Onc3pJ/N before me, ANGELICA ROSALES PACHECO, Notary Public-personally appeared GREG SCHLEPPY, 
who proved to me on the basis of satisfactory evidence to be the person9'1 whose narneoo is/a,i subscnbed to the within 
instrument and acknowledged to me that he/s~ executed the same in his&.,{/th& authorized capacey(i,ri), and that by 
?is/h~II" signature(J'5 on the instrument the person(~ or the entity upon behalf ofwhich the person'8f acted, executed the 
1nstr6m~t. 

I certify under PENAL TY OF PERJURY under the laws of the State of CALIFORNIA that the foregoing parapph is 
true and correct. 

WITNESS my hand and official seal. 

ANGELICA ROSALES PACHECO 
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CLARK,NV 

111111111111111 II II I IIIII I IIII II I IIII Ill I Ill 
20060406-0004914 

, . 125-15-811-013 

CRISTELA PEREZ AND ROBERT ROSE . 

Fee $21. DO 
N/C Fee: $0.00 

04/06/2006 
T20060061379 
Requestor: 

17 00:22 

7119 WOLF RIVERS AVE 
LAS VEGAS NV 89131 

FIRST AMER I CAN TITLE INSURANCE LENDEI 

Return To (name and address): 
First American 

Frances Deane 
Clark Countv Recorder 

1228 Euclid Avenue, 4th Floor 
Cleveland, OH 44115 

--State of Nevada--.----- Space Above This Line For Recording Data--

AL
0rdser#~-: 3 I\ 814jJ2Jlt,4 Ur-,J DEED OF TRUST 

f/t/ V "( !) 'fJ 1 (With Future Advance Clause) 
1. DATE AND PARTTES_ The date of this Deed of Trust (Security Instrument) is .l.~~?~!.~Q~-~-------

-_., -· _____________ . ____ .. ____ ,. and the parties, their addresses and tax identification numbers, if 
required, are as follows: 
GRANTOR: CRISTELA PEREZ AND ROBERT ROSE MARRIED WOMAN SEPARATE 

PROPERTY 3 OQ [) 1..,..,/3lJ t_/ 6 Lf 

D If checked, refer to the attached Addendum incorporated herein, for additional Grantors, 
their signatures and acknowledgments. 

TRUSTEE: U.S. Bank Trust Company, National Association 
111 S_W. Fifth Avenne, Suite 3500 
Portland, OR 97204 

LENDER: u_s_ Bank, National Association N_D_ 
4325 17th Avenue s_w_ 
Fargo, ND 58103 

RECORDERS MEMO 
POSSrBLE POOR RECORD DUE TO 

QUALITY OF ORIGINAL DOCUMENT 

2. CONVEYANCE. For good and valuable consideration, the receipt and sufficiency of which is 
acknowledged, and to secure the Secured Debt (defined on page 2) and Grantor's performance 
under this Security Instrument, Grantor irrevocably grants, bargains, conveys and sells to 
Trustee, in trust for the benefit of Lender, with power of sale, the following described property 
(if property description is in metes and bounds the name and mailing address of the person who 
prepared the /egtil description must be included): 

The real estate deed of trust herein is described in Exhibit "A" which is attached hereto and hereby 
incorporated herein by reference_ 

8744120 

KXC 
Pgs: 8 

NEV ADA - HOME EQUITY LINE OF CREDIT DEED OF TRUST ~(page 
1 

of l) 
(NOT FOR FNMA, FHLMC, FHA OR VA USE) 1 1 ' 
5<6ei'e. _ 1994 Bankers Systems, Inc., St. Cloud, MN Form OCP-REDT-N 6/2~ 
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The property is located in ~!-:A~~-- ............... at !.~~~ _wq!,:~. ~~~-~l·Y~ .......................... . 
(County) 

......................................... , -"-'~~ .Y.~~~~ ............................. ., Nevada !!~1.~L .......... .. 
(Address) (City) (ZIP Code) 

Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas rights, 
all water and riparian rights, ditches, and water stock and all existing and future improvements, 
structures, fixtures, and replacements that may now, or at any time in the future, be part of the 
real estate described above (all referred to as "Property"). 

3. MAXIMUM OBLIGATION LIMIT. The total J1i"incipal amount secured by this Security 
Instrument at any one time shall not exceed$ rn9:~ ... :~_q_., ........................... This limitation 
of amount does not include interest and other fees and charges validly made pursuant to this 
Security Instrument. Also, this limitation does not apply to advances made under the tenns of 
this Security Instrument to protect Lender's security and to perform any of the covenants 
contained in this Security Instrument. 

4. SECURED DEBT AND FUTURE ADVANCES. The term "Secured Debt" is defined as 
follows: 

A. Debt incurred under the terms of all promissory note(s), contract(s). guaranty(ies) or other 
evidence of debt described below and all their extensions, renewals, modifications or 
substitutions. (10u must specifically identify the debt(s) secured and you should include 
the final maturity date of such debt(s).) 

B. All future advances from Lender to Grantor or other future obligations of Grantor to 
Lender under any promissory note, contract, guaranty, or other evidence of debt executed 
by Grantor in favor of Lender after this Security Instrument whether or not this Security 
Instrument is specifically referenced. If more than one person signs this Security 
Instrument, each Grantor agrees that this Security Instrument will secure all future 
advances and future obligations that are given to or incurred by any one or more Grantor, 
or any one or more Grantor and others. Future advances are contemplated and are 
governed by the provisions of NRS 106.300 to 106.400, inclusive. All future advances 
and other future obligations are secured by this Security Instrument even though all or part 
may not yet be advanced. All future advances and other future obligations are secured as if 
made on the date of this Security Instrument. Nothing in this Security Instrument shall 
constitute a commitment to make additional or future loans or advances in any amount. 
Any such commitment must be agreed to in a separate writing. 

C. All other obligations Grantor owes to Lender, which may later arise, to the extent not 
prohibited by law, including, but not limited to, liabilities for overdrafts relating to any 
deposit account agreement between Grantor and Lender. 

D. All additional sums advanced and expenses incurred by Lender for insuring, preserving or 
otherwise protecting the Property and its value and any other sums advanced and expenses 
incurred by Lender under the terms of this Security Instrument. 

In the event that Lender fails to provide any necessary notice of the right of rescission with 
respect to any additional indebtedness secured under paragraph B of this Section, Lender waives 
any subsequent security interest in the Grantor's principal dwelling that is created by this 
Security Instrument (but does not waive the security interest for the debts referenced in 
paragraph A of this Section). 

8744120 

l:l JR~ e2 of 7) 
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5. DEED OF TRUST COVENANTS. Grantor agrees that the covenants in this section are 
material obligations under the Secured Debt and this Security Instrument. If Grantor breaches 
any covenant in this section, Lender may refuse to make additional extensions of credit and 
reduce the credit limit. By not exercising either remedy on Grantor's breach, Lender does not 
waive Lender's right to later consider the event a breach if it happens again. 
Payments. Grantor agrees that all payments under the Secured Debt will be paid when due and 
in accordance with the terms of the Secured Debt and this Security Instrument. 
Prior Security Interests. With regard to any other mortgage. deed of trust, security agreement 
or other lien document that created a prior security interest or encumbrance on the Property, 
Grantor agrees to make all payments when due and to perfonn or comply with all covenants. 
Grantor also agrees not to allow any modification or extension of, nor to request any future 
advances under any note or agreement secured by the lien document without Lender's prior 
written approval. 
Claims Against Title. Grantor will pay all taxes, assessments. liens, encumbrances, lease 
payments, ground rents, utilities, and other charges relating to the Property when due. Lender 
may require Grantor to provide to Lender copies of all notices that such amounts are due and the 
receipts evidencing Grantor's payment. Grantor will defend title to the Property against any 
claims that woula impair the lien of this Security Instrument. Grantor agrees to assign to 
Lender, as requested by Lender, any rights, claims or defenses Grantor may have against parties 
who supply labor or materials to maintain or improve the Property. 
Property Condition, Alterations and Inspection. Grantor will keep the Property in good 
condition and make all repairs that are reasonably necessary. Grantor shall not commit or allow 
any waste, impairment, or deterioration of the Property. Grantor agrees that the nature of the 
occupancy and use will not substantially change without Lender's prior written consent. Grantor 
will not permit any change in any license, restrictive covenant or easement without Lender's 
prior written consent. Grantor will notify Lender of all demands, proceedings, claims, and 
actions against Grantor, and of any loss or damage to the Property. 
Lender or Lender's agents may, at Lender's option, enter the Property at any reasonable time 
for the purpose of inspecting the Property. Lender shall give Grantor notice at the time of or 
before an inspection specifying a reasonable purpose for the inspection. Any inspection of the 
Property shall be entirely for Lender's benefit and Grantor will in no way rely on Lender's 
inspection. 
Authority to Perform. If Grantor fails to perform any duty or any of the covenants contained in 
this Security Instrument, Lender may, without notice, perform or cause them to be perfonned. 
Grantor appoints Lender as attorney in fact to sign Grantor's name or pay any amount necessary 
for perfonnance. Lender's right to perfonn for Grantor shall not create an obligation to 
perfonn, and Lender's failure to perfonn will not preclude Lender from exercising any of 
Lender's other rights under the law or this Security Instrument. 
Leaseholds; Condominiums; Planned Unit Developments. Grantor agrees to comply with the 
provisions of any lease if this Security Instrument is on a leasehold. If the Property includes a 
unit in a condominium or a planned unit development, Grantor will perform all of Grantor's 
duties under the covenants, by-laws, or regulations of the condominium or planned unit 
development. 
Condemnation. Grantor will give Lender prompt notice of any pending or threatened action, by 
private or public entities to purchase or take any or all of the Property through condemnation, 
eminent domain, or any other means. Grantor authorizes Lender to intervene in Grantor's name 
in any of the above described actions or claims. Grantor assigns to Lender the proceeds of any 
award or claim for damages connected with a condemnation or other taking of all or any part of 
the Property. Such proceeds shall be considered payments and will be applied as provided in this 
Security Instrument. This assignment of proceeds is subject to the terms of any prior mortgage, 
deed of trust, security agreement or other lien document. 
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Insurance. Grantor shall keep Property insured against loss by fire, flood, theft and other 
hazards and risks reasonably associated with the Property due to its type and location. This 
insurance shall be maintained in the amounts and for the periods that Lender requires. What 
Lender requires pursuant to the preceding sentence can change during the term of the Secured 
Debt. The insurance carrier providing the insurance shall be chosen by Grantor subject to 
Lender's approval, which shall not be unreasonably withheld. If Grantor fails to maintain the 
coverage described above, Lender may, at Lender's option, obtain coverage to protect Lender's 
rights in the Property according to the terms of this Security Instrument. 
All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
"mortgage clause" and, where applicable, "loss payee clause." Grantor shall immediately notify 
Lender of cancellation or termination of the insurance. Lender shall have the right to hold the 
policies and renewals. If Lender requires, Grantor shall immediately give to Lender all receipts 
of paid premiums and renewal notices. Upon loss, Grantor shall give immediate notice to the 
insurance carrier and Lender. Lender may make proof of loss ff not made immediately by 
Grantor. 
Unless otherwise agreed in writing, all insurance proceeds shall be applied to the restoration or 
repair of the Property or to the Secured Debt, whether or not then due, at Lender's option. Any 
application of proceeds to principal shall not extend or postpone the due date of the scheduled 
payment nor change the amount of any payment. Any excess will be paid to the Grantor. If the 
Property is acquired by Lender, Grantor's right to any insurance policies and proceeds resulting 
from damage to the Property before the acquisition shall pass to Lender to the extent of the 
Secured Debt immediately before the acquisition. 
Financial Reports and Additional Documents. Grantor will provide to Lender upon request, 
any financial statement or information Lender may deem reasonably necessary. Grantor agrees 
to sign, deliver, and file any additional documents or certifications that Lender may consider 
necessary to perfect, continue, and preserve Grantor's obligations under this Security Instrument 
and Lender's lien status on the Property. 

6. WARRANTY OF TITLE. Grantor warrants that Grantor is or will be lawfully seized of the 
estate conveyed by this Security Instrument and has the right to irrevocably grant, bargain, 
convey and sell the Property to Trustee, in trust, with power of sale. Grantor also warrants that 
the Property is unencumbered, except for encumbrances of record. 

7. DUE ON SALE. Lender may, at its option, declare the entire balance of the Secured Debt to be 
immediately due and payable upon the creation of, or contract for the creation of, a transfer or 
sale of all or any part of the Property. This right is subject to the restrictions imposed by federal 
law (12 C.F.R. 591), as applicable. 

8. DEFAULT. Grantor will be in default if any of the following occur: 
Fraud. Any Consumer Borrower engages in fraud or material misrepresentation in connection 
with the Secured Debt that is an open end home equity plan. 
Payments. Any Consumer Borrower on any Secured Debt that is an open end home equity plan 
fails to make a payment when due. 
Property. Any action or inaction by the Borrower or Grantor occurs that adversely affects the 
Property or Lender's rights in the Property. This includes, but is not limited to, the following: 
(a) Grantor fails to maintain required insurance on the Property; (b) Grantor transfers tlie 
Property; (c) Grantor commits waste or otherwise destructively uses or fails to maintain the 
Property such that the action or inaction adversely affects Lender's security; (d) Grantor fails to 
pay taxes on the Property or otherwise fails to act and thereby causes a lien to be filed against 
the Property that is senior to the lien of this Security Instrument; (e) a sole Grantor dies; (f) if 
more than one Grantor, any Grantor dies and Lender's security is adversely affected; (g) the 
Property is taken through eminent domain; (h) a judgment is filed a~ainst Grantor and suojects 
Grantor and the Property to action that adversely affects Lender s interest; or (i) a prior 
lienhol~er forecloses on the Property ~nd as a res~lt, Lender's interest is adversely affected. 
Executive Officers. Any Borrower 1s an executive officer of Lender or an affiliate and such 
Borrower becomes indebted to Lender or another lender in an aggregate amount greater than the 
amount permitted under federal laws and regulations. 8744120 
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9. REMEDIES ON DEFAULT. In addition to any other remedy available under the terms of this 
Security Instrument, Lender may accelerate the Secured Debt and foreclose this Security 
Instrument in a manner provided by law if Grantor is in default. In some instances, federal and 
state law will require Lender to provide Grantor with notice of the right to cure, or other notices 
and may establish time schedules for foreclosure actions. 
At the option of the Lender, all or any part of the agreed fees and charges, accrued interest and 
principal shall become immediately due and payable, after giving notice if required by law, u_pon 
the occurrence of a default or anytime thereafter. Lender shall be entitled to, without limitation, 
the power to sell the Property. 
If there is a default, Trustee shall, at the request of Lender, advertise and sell the Property as a 
whole or in separate parcels at public auction to the highest bidder for cash and convey absolute 
title free and clear of all right, title and interest of Grantor at such time and place as Trustee 
designates. Trustee shall give notice of sale, including the time, terms and place of sale and a 
description of the Property to be sold as required by the applicable law. 
Upon the sale of the Property and to the extent not prohibited by law, Trustee shall make and 
deliver a deed to the Property sold which conveys absolute title to the purchaser, and after first 
paying all fees, charges, and costs, shall pay to Lender all moneys advanced for repairs, taxes, 
insurance, liens, assessments and prior encumbrances and interest thereon, and the principal and 
interest on the Secured Debt, paying the surplus, if any. to Grantor. Lender may purchase the 
Property. The recitals in any deed of conveyance shall be prima fade evidence of the facts set 
forth therein. 
The acceptance by Lender of any sum in payment or partial payment on the Secured Debt after 
the balance is due or is accelerated or after foreclosure proceedings are filed shall not constitute 
a waiver of Lender's right to require complete cure of any existing default. By not exercising 
any remedy on Grantor's default, Lender does not waive Lender's right to later consider the 
event a default if it happens again. 

10. EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS' FEES; COLLECTfON 
COSTS. If Grantor breaches any covenant in this Security Instrument, Grantor agrees to pay all 
expenses Lender incurs in performing such covenants or protecting its security interest in the 
Property. Such expenses include, but are not limited to, fees incurred for inspecting, preserving, 
or otherwise protecting the Property and Lender's security interest. These expenses are payable 
on demand and will bear interest from the date of payment until paid in full at the highest rate of 
interest in effect as provided in the terms of the Secured Debt. Grantor agrees to pay all costs 
and expenses incurred by Lender in collecting, enforcing or protecting Lender's rights and 
remedies under this Security Instrument. This amount may include, [mt is not limited to, 
attorneys' fees, court costs, and other legal expenses. To the extent permitted by the United 
States Bankruptcy Code, Grantor agrees to pay the reasonable attorneys' fees Lender incurs to 
collect the Secured Debt as awarded by any court exercising jurisdiction under the Bankruptcy 
Code. This Security Instrument shall remain in effect until released. Grantor agrees to pay for 
any recordation costs of such release. 

11. ENVIRONMENT AL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) 
Environmental Law means, without limitation, the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA, 42 U.S.C. 9601 et seq.). and all other federal, state 
and local laws, regulations, ordinances, court orders, attorney general opinions or interpretive 
letters concerning the public health, safety, welfare, environment or a hazardous substance; and 
(2) Hazardous Substance means any toxic, radioactive or hazardous material, waste, pollutant or 
contaminant which has characteristics which render the substance dangerous or potentially 
dangerous to the public health, safety, welfare or environment. The term includes, without 
limitation, any substances defined as "hazardous material," "toxic substances," "hazardous 
waste" or "hazardous substance" under any Environmental Law. 
Grantor represents, warrants and agrees that: 
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A. Except as previously disclosed and acknowledged in writing to Lender, no Hazardous 
Substance is or will be located, stored or released on or in the Property. This restriction 
does not apply to small quantities of Hazardous Substances that are generally recognized 
to be appropriate for the normal use and maintenance of the Property. 

B. Except as previously disclosed and acknowledged in writing to Lender, Grantor and every 
tenant have been, are, and shall remain in full compliance with any applicable 
Environmental Law. 

C. Grantor shall immediately notify Lender if a release or threatened release of a Hazardous 
Substance occurs on, under or about the Property or there is a violation of any 
Environmental Law concerning the Property. In such an event, Grantor shall take all 
necessary remedial action in accordance with any Environmental Law . 

D. Grantor shall immediately notify Lender in writing as soon as Grantor has reason to 
believe there is any pending or threatened investigation, claim, or proceeding relating to 
the release or threatened release of any Hazardous Substance or the violation of any 
Environmental Law . 

12. ESCROW FOR TAXES AND lNSURANCE. Unless otherwise provided in a separate 
agreement, Grantor will not be required to pay to Lender funds for taxes and insurance in 
escrow. 

13. JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS 
BOUND. All duties under this Security Instrument are joint and individual. If Grantor signs this 
Security Instrument but does not sign an evidence of debt, Grantor does so only to mortgage 
Grantor's interest in the Property to secure payment of the Secured Debt and Grantor does not 
agree to be personally liable on the Secured Debt. If this Security Instrument secures a guaranty 
between Lender and Grantor, Grantor agrees to waive any rights that may prevent Lender from 
bringing any action or claim against Grantor or any party indebted under the obligation. These 
rights may include, but are not limited to, any anti-deficiency or one-action laws. The duties and 
benefits of this Security Instrument shall bind and benefit the successors and assigns of Grantor 
and Lender. 

14. SEVERABILITY; INTERPRETATION. This Security Instrument is complete and fully 
inte~rated. This Security Instrument may not be amended or modified by oral agreement. Any 
section in this Security Instrument, attachments, or any agreement related to the Secured Debt 
that conflicts with applicable law will not be effective, unless that law expressly or impliedly 
permits the variations by written agreement. If any section of this Security Instrument cannot be 
enforced according to its terms, that section will be severed and will not affect the enforceability 
of the remainder of this Security Instrument. Whenever used, the singular shall include the 
plural and the plural the singular. The captions and headings of the sections of this Security 
Instrument are for convenience only and are not to be used to interpret or define the terms of 
this Security Instrument. Time is of the essence in this Security Instrument. 

15. SUCCESSOR TRUSTEE. Lender, at Lender's option, may from time to time remove Trustee 
and appoint a successor trustee without any other formality than the designation in writing. The 
successor trustee, without conveyance of the Property, shall succeed to all the title, power and 
duties conferred upon Trustee hy this Security Instrument and applicable law. 

16. NOTICE. Unless otherwise required by law, any notice shall be given by delivering it or by 
mailing it by first class mail to the appropriate party's address on page 1 of this Security 
Instrument, or to any other address designated in writing. Notice to one grantor wiU be deemed 
to be notice to all grant ors, 

17. WAIVERS. Except to the extent prohibited by law, Grantor waives all appraisement and 
homestead exemption rights relating to the Property . 

18. LINE OF CREDIT. The Secured Debt includes a revolving line of credit. Although the 
Secured Debt may be reduced to a zero balance, this Security Instrument will remain in effect 
until released. 
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19. APPLICABLE LAW. This Security Instrument is governed by the laws as agreed to in the 
Secured Debt, except to the extent required by the laws of the jurisdiction where the Property is 
located, and applicable federal laws and regulations. 

20. RIDERS. The covenants and agreements of each of the riders checked below are incorporated 
into and supplement and amend the terms of this Security Instrument. 
[ Check all applicable boxes] 
D Assignment of Leases and Rents O0ther ............................................................. . 

21. 0 ADDITIONAL TERMS. 

SIGNATURES: By signing below, Grantor agrees to the terms and covenants contained in this 
Security Instrument and in any attachments. Grantor also acknowledges receipt of a copy of this 
Security strument on the date stated on page 1. 

(Signature) CRISTELA P ~; ......... '/ ~,t:/~· (Sigg.Lltlf, BERT ROSE ..... _! ~J;%~ .~ 
ACKNOW~~~~~~~~: ... Nev~ .............. COUNTY Of.".1b:C/~ .................. } ss. 

This mstrument was acknowle~d before me this .. JQ, ..... daisit~[:){;-.laa/i,> .... 
(Individual) by ~R~~'.l:~.1=-A-.f.~~~?: .~.l'fl?. ~!=! .... ~:i: .~........ . RIE!?. ~O. ... ~~f. . i-: ... }~9.I.'~RT.Y ... 

My commission expires: 

.............. i. d~~~: .. ~~~~'.~1/.}'}an,~ ...... . 
_,..,. ................... _..., (Title and Rank) q 

JASON R. BAUCOM 
lt'.t,lolorv Put>IIC, State of Nevada 
: Appolnlm3n1 NO 05 95527·1 

•· My Apr,t fxpires P.µr 8, 2009 
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EXHIBIT "A" 

LEGAL DESCRIPTION 

A PARCEL OF LAND SITUATED IN THE STATE OF NEVADA, COUNTY OF CLARK, 
WITH A STREET LOCATION ADDRESS OF 7119 WOLF RIVERS AVE; LAS VEGAS, 
NV 89131-0139 CURRENTLY OWNED BY CRISTELA PEREZ HAVING A TAX 
IDENTIFICATION NUMBER OF 125-15-811-013 AND BEING THE SAME 
PROPERTY MORE FULLY DESCRIBED IN BOOK/PAGE OR DOCUMENT NUMBER 
40721003728 DATED 7/19/2004 AND FURTHER DESCRIBED AS WYETH 
RANCH-UNIT 2 PLAT BOOK 112 PAGE 8 LOT 13 BLOCK A PT S2 SE4 SEC 15 

TWP 19 RGN 60. 

125-15-811-013 
7119 WOLF RIVERS AVE; LAS VEGAS, NV 89131-0139 

20060131701500 

27313887/f I llllll lllll lllll lllll lllll lllll 111111111111111111 

11111/111111/lflfll Iii Ill PEREZ 
8744120 
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Carrington Mortgage Services, LLC 
PO Box9050 
Temecula, CA 92589-9050 

Send Payments to: 
Carrington Mortgage Services, LLC 
Attn: Payment Processing 
PO Box79001 
Phoenix, AZ 85062-9001 

Send Correspondence to: 
Carrington Mortgage Services, LLC 
PO Box54285 
Irvine, CA 92619-4285 

2266385873 

20121004-51 

I 1111 111 I I 1111 I I I II 111 1111 I I 1111 11 111 11 11 ii I II I ' I I I I I I 11111 I I I ' 11 
CRISTELA PEREZ 
7119 WOLF RIVERS AVE 
LAS VEGAS, NV 89131-0139 

N0565 

PRESORT 
First-Class Mail 

U.S. Postage and 
Fees Paid 

wso 



CARRINGTON 

October 3, 2012 

CRIS TELA PEREZ 
7119 WOLF RIVERS AVE 
LAS VEGAS, NV 89131-0139 

Property Address: 

RE: Loan Number: 

7119 WOLF RIVERS AVENUE 
LAS VEGAS, NV 89131 

7000035044 

P.O. Box 54285, Irvine, CA 92619-4285 
(888) 788-7306 Fax (949) 517-5220 

NOTICE OF INTENT TO FORECLOSE 

Dear Mortgagor(s): 

The above referenced loan is in default because the monthly payment( s) due on and after October 1, 2011 have 
not been received. The amount required to cure this delinquency, as of the date of this letter, is $36,281.60, less 
$0.00, monies held in Unapplied. 

SUBSEQUENT PAYMENTS, LATE CHARGES, AND OTHER FEES WILL BE ADDED TO THE 
ABOVE STATED REINSTATEMENT AMOUNT AS THEY ARE ASSESSED. 

Please remit the total amount due in CERTIFIED FUNDS, utilizing one of the following payment resources: 

OVERNIGHT MAIL: 
Carrington Mortgage Services, LLC 
ATTN: Cashiering Dept. 
1610 E. Saint Andrew Place, Ste. B-150 
Santa Ana, Ca. 92705 

I WESTERN UNION QUICK COLLECT 
I Any Wes tern Union Location: 
I Code City: CARRINGTONMS 
I Code State: CA 

I 

IF YOU ARE UNABLE TO BRING YOUR ACCOUNT CURRENT, PLEASE CONTACT 
CARRINGTON MORTGAGE SERVICES, LLC TO DISCUSS HOME RETENTION 
ALTERNATIVES TO AVOID FORECLOSURE AT (888) 788-7306 OR BY MAIL AT 1610 E. 
SAINT ANDREW PLACE, SUITE B-150, SANTA ANA, CA 92705. 

YOU MAY ALSO CONTACT THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
("HUD") HOTLINE NUMBER AT (800) 569-4287 OR YOU CAN VISIT THEM AT 
http://www.hud.gov/foreclosure/index.cfm TO FIND OUT OTHER OPTIONS YOU MAY HAVE TO 
AVOID FORECLOSURE. 

N0565 
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Failure to cure the delinquency within 30 days of the date of this letter may result in acceleration of the sums 
secured by the Deed of Trust or Mortgage and in the sale of the property. 

You have the right to reinstate your loan after legal action has begun. You also have the right to assert in 
foreclosure, the non-existence of a default or any other defense to acceleration and foreclosure. 

Should you have any questions, please contact our office at (888) 788-7306, 5:00 AM to 9:00 PM Monday 
through Thursday, 5:00 AM to 5:00 PM Friday, 6:00 AM to 10:00 AM Saturday and 8:00 AM to 12:00 PM 
Sunday, Pacific Time. 

Sincerely, 

Loan Servicing Department 
Carrington Mortgage Services, LLC 

-IMPORTANT BANKRUPTCY NOTICE 
If you have been discharged from personal liability on the mortgage because of bankruptcy proceedings and have not 
reaffirmed the mortgage, or if you are the subject of a pending bankruptcy proceeding, this letter is not an attempt to 
collect a debt from you but merely provides informational notice regarding the status of the loan. If you are represented 
by an attorney with respect to your mortgage, please forward this document to your attorney. 

-CREDIT REPORTING 
We may report information about your account to credit bureaus. Late payments, missed payments, or other defaults on 
your account may be reflected in your credit report. As required by law, you are hereby notified that a negative credit 
report reflecting on your credit record may be submitted to a credit reporting agency if you fail to fulfill the terms of 
your credit obligations. 

-MINI MIRANDA 
This communication is from a debt collector and it is for the purpose of collecting a debt and any information obtained 
will be used for that purpose. This notice is required by the provisions of the Fair Debt Collection Practices Act and 
does not imply that we are attempting to collect money from anyone who has discharged the debt under the bankruptcy 
laws of the United States. 

-HUD STATEMENT 
Pursuant to section 169 of the Housing and Community Development Act of 1987, you may have the opportunity to 
receive counseling from various local agencies regarding the retention of your home. You may obtain a list of the 
HUD-approved housing counseling agencies by calling the HUD nationwide toll free telephone number at 
(800) 569-4287. 

-EQUAL CREDIT OPPORTUNITY ACT NOTICE 
The Federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis 
of race, color, religion, national origin, sex, marital status, or age (provided the applicant has the capacity to enter into 
a binding contract); because all or part of the applicant's income derives from any public assistance program; or 
because the applicant has, in good faith, exercised any right under the Consumer Credit Protection Act. The Federal 
Agency that administers CMS' compliance with this law is the Federal Trade Commission, Equal Credit Opportunity, 
Washington, DC 20580. 

N0565 
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When recorded 111ail to and 
Mail Tax State1nents to: 
SFR Invest1ncnts Pool 1 ~ LLC 
5030 Paradise Road, B-214 
Las Vegas, NV 89119 

A.P.N. No.125-15"811-013 TS No. 11632 

TRUSTEE'S DEED UPON SALE 

The Grantee (Buyer) herein ,vas: SFR Invest1nents Pool 1, LLC 
The Foreclosing Beneficiary herein ,vas: Wyeth Ranch Co1n1nunity Association 
The amount of unpaid debt together ,vith costs: $14,677.80 
The an1ount paid by the Grantee (Buyer) at the Trustee's Sale: $2lt000.00 
The Docun1entary Transfer Tax: $1,568.25 
Property address: 7119 WOLF RIVERS A VE, LAS VEGAS, NV 89131·0139 
Said property is inf ] unincorporated area: City of LAS VEGAS 
T1ustor (Former O\vner that ,vas foreclosed on): CRISTELA PEREZ 

Inst#: 201309090001816 
Fees: $17 .00 N/C Fee: $0.00 
RPTT: $1568 . .25 Ex: # 
09/09/2013 10:59:56 AM 
Receipt#: 1763390 
Requester: 
ALESSI & KOENIG, LLC 
Recorded By: JACKSM Pgs: .2 
DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed Trustee under that certain Notice of 
Delinquent Assess1nent Lien, recorded Dece1nber 20, 2011 as instrun1ent nun1ber 0001246, in Clari{ County, 
does hereby grant, ,vitl1out ,varranty expressed or i1nplied to: SFR Investments Pool 1, LLC (Grantee), all its 
right, title and interest in the prope1ty legally described as: WYETH RANCH-UNIT 2 PLAT LOT 13 BLOCK 
A, as per tuap recorded in Book 112> Pages 8 as sho,vn in the Office of the County Recorder of Clar I{ County 
Nevada. 

TRUSTEE STATES THAT: 
This conveyance is made pursuant to the po,vers conferred upon Trustee by NRS 116 et seq., and that certain 
Notice of Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of Default 
and Election to Sell ,vhicl1 ,vas recorded in the office of the recorder of said county. All requiren1ents of la,v 
regarding the 1nailing of copies of notices and the posting and ptrblication f the copies of the Notice of Sale 
have been coinplied ,vith. Said property ,vas sold by said Trustee at pu h auction on August 28, 2013 at the 
place indicated on the Notice of Trustee's Sale. 

Ryan Kerbo,v, Esq. f.,r../\ 

Signature of AUTHORIZ D AGENT for Alessi & Koenig, Llc. 

State ofNevada ) 
County of Clark ) 

AUG 2 Q 10\l 
SUBSCRIBED and SWORN before me _____ , _ ____,.. Ryan Kerbo,v 

.. 
WITNESS'i-ai1~n~h~...m.-;bel~1..riij·lal,,/;mj1 sm,lWl,_,l ___ ,__,., 
(Seal) NOTARY PUBLIC (Signature) 

HEIDI A. HAGEN 
~~Iii' STATE OF UEVADA •COUHTY OF CLARK 

MY APPOUHMEMT EXP, MAY t7. 2017 
No: 13-10829-1 



STATE OF NEVADA 
DECLARATION OF VALUE 

I. Assessor Parcel Ntnnber(s) 

a. 125-15-811-013 
b. 
C. ---------------d. ----~----------2. Type of Property: 
a. 
C. 

e, 

g. 

Vacant Land 
CondoJT,vnhse 
Apt. B1dg 
Agricultural 
Otl1er 

b. I Single Fain. Res. 
d. 2-4 Plex 

f. Co1n1n11/Ind1l 
h. Mobile Hon1e 

FOR RECORDERS OPTIONAL USE ONLY 
Book ______ Page: __ ~~-

Date of Recording:---~--~~~ 
Notes: 

3.a. Total Value/Sales Price of Property $_2_1 ....... ,0_0_0~._0_0 ___________ ~ 
b. Deed in Lieu of Foreclosure Oniy (value of propetty( ) ~-----------------=--~ 
c. Transfer Tax Value: $ _3_0_7 ...... ,4_0_3_.0_0 __________ ~ 
d. Real Propetty Transfet· Tax Due $ 1 J568.25 ----=----------------~ 

4, If Exe1nption Clai1necl: 
a. Transfer Tax Exemption per NRS 375.090, Sectio11~--
b. Explain Reason for Exe1nption: ---~--~~------~~--~--

5. Partial Interest: Percentage being transferred: 100 % 
The undersigned declares and ackno,vledges, under penalty ofpe1jury, pursua11t to NRS 375.060 
and NRS 375.110,. that the information provided is correct to tl1e best of their infortnation and belief, 
and can be supported by documentation if called upon to substantiate the infor1nation provided herein. 

Furthern1ore, the parties agree that disallo,vance of any claimed exe1nption, or other deter1nination of 
additional tax due, 1nay result in a penalty of l 0% of tl1e tax due plus interest at l % per 1nontl1. Pursuant 
to NRS 375.030, the Duyer a d Selle1thall be jointly and severally liable for any additional amount owed. 

Signature --~~-...J,.L._~'7t-r---\--}'-=---l------7L-+~-- Capacity: _G_r~a~nt~o_r __ ~---~~-

Signature __ ~---~~----~--Capacity~-~--~~---~--

SELLER (GRANTOR) INFORMATION 
(REQUIRED) 

Print Natne: Alessi & Koenigt LLC 

Address:9500 W, Flamingo Rd .• Ste. 205 
City: Las Vegas 
State~ NV Zip: 89147 

BUYER (GRANTEE) INFORMATION 
(REQUIRED) 

Print Nan1e: SFR Investments Pool 1, LLC 
Address: 5030 Paradise Road, 8-214 
City: Las Vegas 
State: NV Zip: 89119 

COMPANY /PERSON REQUESTING RECORDING (Required if not seller or bt1yer) 
Print Na1ne: Alessi & Koenig, LLC Escro,v # NIA Foreclosure 
Address: 9500 W. Flamingo Rd., Ste. 205 
City: Las Vegas State:NV Zip: 89147 

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/lviICROFILMED 
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S. 

CLERK OF THE COURT 

Electronically Filed 
11/13/2013 02:46:39 PM 

AACC 
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
E-mail: howard@hkimlaw.com  
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.com  
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@hkimlaw.com  
HOWARD KIM & ASSOCIATES 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
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MARCHAI B.T., a Bank Trust, 

Plaintiff, 

VS. 

CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national association; 
DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a Nevad 
limited liability company, 

Counterclaimant/Cross-Claimant, 

VS. 

MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a 
national association; CRISTELA PEREZ, an 
individual; and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 

Counter-Defendant/Cross-Defendants. 

Case No. A-13-689461-C 

Dept. No. XXVI 

ANSWER, COUNTERCLAIM, AND 
CROSS CLAIM 

1 
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SFR INVESTMENTS POOL 1, LLC ("SFR") hereby answers the Plaintiff MARCHAI 

B.T.'s complaint as follows: 

INTRODUCTION  

1. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraph 1 of the complaint, and therefore denies said 

allegations. 

2. The document referenced in paragraph 2 of the complaint speaks for itself and SFR 

denies any allegations inconsistent with the document. 

3. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraph 3 of the complaint, and therefore denies said 

allegations, except that, upon information and belief, Cristela Perez is an individual, residing in 

Nevada. 

4. SFR admits that it claims an ownership interest in the subject property pursuant to a 

recorded foreclosure deed recorded in the Official Records of the Clark County Recorder as 

Instrument No. 201309090001816. 

5. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraph 5 of the complaint, and therefore denies said 

allegations. 

6. The allegations contained in paragraph 6 of the complaint call for a legal conclusion, 

therefore, no answer is required. To the extent an answer is required, SFR denies the factual 

allegations contained in paragraph 6 of the complaint. 

7. The document referenced in paragraph 7 of the complaint speaks for itself, and SFR 

denies any allegations inconsistent with the document. 

8. The document referenced in paragraph 8 of the complaint speaks for itself, and SFR 

denies any allegations inconsistent with the document. 

9. The documents referenced in paragraph 9 of the complaint speak for themselves, and 

SFR denies any allegations inconsistent with the documents. 

10. The document referenced in paragraph 10 of the complaint speaks for itself, and SFR 



70
2)

  4
8

5-
33

00
 F

A
X

 (
70

2)
  4

8
5-

33
01

 

denies any allegations inconsistent with the document. 

11. The documents referenced in paragraph 11 of the complaint speak for themselves. SFR 

admits the allegations contained in paragraph 11 of the complaint. 

12. The document referenced in paragraph 12 of the complaint (Trustee's Deed Upon Sale) 

is not attached to the complaint as Exhibit 6 as stated in paragraph 12. That notwithstanding, the 

document attached as Exhibit 6 speaks for itself, and SFR denies any allegations inconsistent 

with the document. SFR admits that it purchased the subject property for $21,000.00 at a public 

foreclosure auction. 

13. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraph 13 of the complaint, and therefore denies said 

allegations. 

14. The document referenced in paragraph 14 of the complaint (Notice of Intent to 

Foreclose) is not attached to the complaint as Exhibit 7. That notwithstanding the document 

attached as Exhibit 7 speaks for itself, and SFR denies any allegations inconsistent with the 

document. 

15. The documents referenced in paragraphs 15, 16, 17, 18 and 19 of the complaint speak 

for themselves, and SFR denies any allegations inconsistent with the documents. Further, the 

allegations in paragraphs 15, 16, and 17 of the complaint call for a legal conclusion, therefore, 

no answer is required. To the extent an answer is required, SFR is without sufficient knowledge 

or information to form a belief as the truth of the factual allegations contained in paragraphs 15, 

16, 17, 18 and 19 of the complaint and therefore denies the same. 

FIRST CAUSE OF ACTION 
(Judicial Foreclosure of Deed of Trust) 

16. SFR repeats and realleges its answers to paragraphs 1 through 19 of the complaint as 

though fully set forth herein. 

17. The allegations contained in paragraph 21 of the complaint call for a legal conclusion, 

therefore, no answer is required. To the extent an answer is required; SFR is without sufficient 

knowledge or information to form a belief as to the truth of the factual allegations contained in 

3 
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paragraph 21 of the complaint, and therefore denies said allegations. 

18. The allegations contained in paragraph 22 of the complaint call for a legal conclusion, 

therefore, no answer is required. To the extent an answer is required, SFR denies that Plaintiff 

has a right under the Deed of Trust to foreclose on the subject property either judicially or non- 

judicially. 

19. The documents referenced in paragraph 23 of the complaint speak for themselves, and 

SFR denies any allegations inconsistent with the documents. Further, the allegations contained 

in paragraph 23 of the complaint call for a legal conclusion, therefore, no answer is required. 

To the extent an answer is required, SFR denies the factual allegations contained therein. 

20. The allegations contained in paragraph 24 of the complaint call for a legal conclusion, 

therefore, no answer is required. To the extent an answer is required, SFR denies that amounts 

remain due under the Deed of Trust and is without sufficient knowledge or information to form 

a belief as the truth of the remaining factual allegations contained in paragraph 24 of the 

complaint and therefore denies the same. 

AFFIRMATIVE DEFENSES  

1. Plaintiff fails to state a claim upon which relief may be granted. 

2. Plaintiff is not entitled to relief from or against SFR, as Plaintiff has not sustained any 

loss, injury, or damage that resulted from any act, omission, or breach by SFR. 

3. The occurrence referred to in the Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of Plaintiff. 

4. The occurrence referred to in the Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of a third party or parties over whom 

SFR had no control. 

5. SFR did not breach any statutory or common law duties allegedly owed to Plaintiff. 

6. Plaintiffs claims are barred because SFR complied with applicable statutes and with the 

requirements and regulations of the State of Nevada. 

7. Plaintiffs causes of action are barred in whole or in part by the applicable statues of 
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limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, and ratification. 

8. Plaintiff is not entitled to equitable relief because it has an adequate remedy at law. 

9. Plaintiff has no standing to enforce the first deed of trust and the underlying promissory 

note. 

10. The first deed of trust and other subordinate interests in the Property were extinguished 

by the Association foreclosure sale held in accordance with NRS Chapter 116. 

11. Pursuant to Nevada Rule of Civil Procedure 11, as amended, all possible affirmative 

defenses may not have been alleged herein insofar as sufficient facts were not available after 

reasonable inquiry at the time of filing this Answer. Therefore, SFR reserves the right to amend 

this Answer to assert any affirmative defenses if subsequent investigation warrants. 

COUNTERCLAIM AND CROSSCLAIM  

FOR QUIET TITLE AND INJUNCTIVE RELIEF  

SFR INVESTMENTS POOL 1, LLC ("SFR"), hereby demands quiet title and requests 

injunctive relief against Counter-Defendant MARCHAI B.T., a Bank Trust ("Marchai"); and 

Cross-Defendants CRISTELA PEREZ ("Perez") and U.S. BANK NATIONAL 

ASSOCIATION, N.D ("U.S. Bank") as follows: 

I. 	PARTIES  

1. SFR is a Nevada limited liability company with its principal place of business in Clark 

County, Nevada and the current title owner of the property commonly known as 7119 Wolf 

Rivers Avenue, Las Vegas, NV 89131; Parcel No. 125 - 15 - 811 - 013 (the "Property"). 

2. Upon information and belief, Counter-Defendant, Marchai is a bank trust that may claim 

an interest in the Property via a 2005 deed of trust securing a loan originated by CMG 

Mortgage, Inc. 

3. Upon information and belief, Cross-Defendant, Perez is a Nevada resident and former 

title owner to the Property. 

5 
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4. Upon information and belief, Cross-Defendant, U.S. Bank is a national association that 

may claim an interest in the Property via a 2006 deed of trust securing a home equity line of 

credit. 

5. Upon information and belief, each of the Cross-Defendants sued herein as DOES I 

through X, inclusive claim an interest in the Property or are responsible in some manner for the 

events and action that SFR seeks to enjoin; that when the true names capacities of such 

defendants become known, SFR will ask leave of this Court to amend this counterclaim and 

cross-claim to insert the true names, identities and capacities together with proper charges and 

allegations. 

6. Upon information and belief, each of the Cross-Defendants sued herein as ROES 

CORPORATIONS I through X, inclusive claim an interest in the Property or are responsible in 

some manner for the events an happenings herein that SFR seeks to enjoin; that when the true 

names capacities of such defendants become known, SFR will ask leave of this Court to amend 

this counterclaim and cross-claim to insert the true names, identities and capacities together with 

proper charges and allegations. 

II. GENERAL ALLEGATIONS  
SFR Acquired Title to the Property through Foreclosure of an Association Lien with Super 
Priority Amounts 

7. SFR acquired the Property at a publicly-held foreclosure auction on August 28, 2013 in 

accordance with NRS 116.3116, et. seq. ("Association foreclosure sale"). 

8. The resulting foreclosure deed to SFR was recorded in the Official Records of the Clark 

County Recorder as Instrument No. 201309090001816. 

9. Wyeth Ranch Community Association (the "Association") had a lien pursuant to NRS 

116.3116(1) ("Association Lien") that was perfected at the time the Association recorded its 

declaration of CC&Rs. 

10. The Association foreclosure sale was conducted by Alessi & Koenig, LLC, agent for the 

Association, pursuant to the powers conferred by the Nevada Revised Statutes 116.3116, 

116.31162-116.31168, the Association's governing documents (CC&R's) and a Notice of 

Delinquent Assessment Lien which was recorded on December 20, 2011 in the Official Records 
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of the Clark County Recorder as Instrument No. 201112200001246. 

11. As recited in the foreclosure deed, the Association foreclosure sale complied with all 

requirements of law, including but not limited to, recording and mailing of copies of Notice of 

Delinquent Assessment Lien, Notice of Default and Election to Sell Under Homeowners 

Association Lien, and the recording, posting and publication of the Notice of Sale. 

12. Pursuant to NRS 116.3116(2), the entire Association Lien is prior to all other liens and 

encumbrances of unit except: 

(a) Liens and encumbrances recorded before the recordation of the declaration 
and, in a cooperative, liens and encumbrances which the association creates, 
assumes or takes subject to; 
(b) A first security interest on the unit recorded before the date on which the 
assessment sought to be enforced became delinquent or, in a cooperative, the first 
security interest encumbering only the unit's owner's interest and perfected before 
the date on which the assessment sought to be enforced became delinquent; and 
(c) Liens for real estate taxes and other governmental assessments or charges 
against the unit or cooperative. 

13. NRS 116.3116(2) further provides that a portion of the Association Lien has priority over 

even a first security interest in the Property: 

[the Association Lien] is also prior to all security interests described in paragraph 
(b) to the extent of any charges incurred by the association on a unit pursuant to 
NRS 116.310312 and to the extent of the assessments for common expenses 
based on the periodic budget adopted by the association pursuant to NRS 
116.3115 which would have become due in the absence of acceleration during the 
9 months immediately preceding institution of an action to enforce the lien[.] 

15. Pursuant to NRS 116.1104, the provisions of NRS 116.3116(2) granting priority cannot 

be waived by agreement or contract, including any subordination clause in the CC&Rs. 

16. According to NRS 116.1108, real property law principles supplement the provisions of 

NRS 116. 

17. Upon information and belief, the Association took the necessary action to trigger the 

super-priority portion of the Association Lien. 

18. Upon information and belief, no party still claiming an interest in the Property recorded a 

lien or encumbrance prior to the declaration creating the Association. 

19. Upon information and belief, SFR's bid on the Property was in excess of the amount 

necessary to satisfy the costs of sale and the super-priority portion of the Association Lien. 

7 
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20. Upon information and belief, the Association or its agent Alessi distributed or should 

have distributed the excess funds to lien holders in order of priority pursuant to NRS 

116.3114(c). 

21. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or 

constructive notice of the requirement to pay assessments to the Association and of the 

Association Lien. 

22. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or 

constructive notice of the Association's foreclosure proceedings. 

23. Upon information and belief, prior to the Association foreclosure sale, no individual or 

entity paid the full amount of delinquent assessments described in the Notice of Default. 

24. Upon information and belief, Counter-Defendant Marchai had actual or constructive 

notice of the super-priority portion of the Association Lien. 

25. Upon information and belief, at all relevant times, Counter-Defendant Marchai had 

internal policies and procedures relating to super-priority liens. 

26. Upon information and belief, Counter-Defendant Marchai knew or should have known 

that its interest in the Property could be extinguished through foreclosure if it failed to cure the 

super-priority portion of the Association Lien representing 9 months of assessments for common 

expenses based on the periodic budget adopted by the association which would have become due 

in the absence of acceleration for the relevant time period. 

27. Upon information and belief, prior to the Association foreclosure sale, no individual or 

entity paid the super-priority portion of the Association Lien representing 9 months of 

assessments for common expenses based on the periodic budget adopted by the association 

which would have become due in the absence of acceleration for the relevant time period. 

28. Pursuant to NRS 116.31166, the foreclosure sale vested title in SFR "without equity or 

right of redemption," and the foreclosure deed is conclusive against the Property's "former 

owner, his or her heirs and assigns, and all other persons." 

Interests, Liens and Encumbrances Extinguished by the Super -Priority Association Lien 

29. Upon information and belief, Cross-Defendant Perez obtained title to the Property in July 
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of 2004 through a Grant Bargain Sale Deed from Robert D. Rose, Jr. 

30. On November 9, 2005, CMG Mortgage, Inc. ("CMG") recorded a deed of trust against 

the Property in the Official Records of the Clark County Recorder as Instrument Nos. 

200511090001385 ("First Deed of Trust"). 

31. The First Deed of Trust includes a legal description referencing the Association's 

declaration of CC&Rs. 

32. Upon information and belief, the Association was formed and its declaration of CC&Rs 

was recorded in the Official Records of the Clark County Recorder prior to the time that the First 

Deed of Trust and Second Deed of Trust were recorded. 

33. Upon information and belief, CMG had actual or constructive notice of the Association 

Lien and NRS 116.3116 before it funded the loan secured by the First Deed of Trust. 

34. On or about June 05, 2012 CitiMortgage Inc. recorded a Corporate Assignment of Deed 

Trust wherein CMG assigned all of its rights under the First Deed of Trust to CitiMortgage, Inc. 

in the Official Records of the Clark County Recorder as Instrument No. 201206050003133. 

35. On or about July 26, 2012, US Bank National Association as trustee for Stanwhich 

Mortgage Loan Trust ("Stanwhich") recorded an Assignment of Mortgage wherein 

CitiMortgage, Inc. assigned all of its rights under the October 19, 2005 mortgage to US Bank 

National Association as trustee for Stanwhich Mortgage in the Official Records of the Clark 

County Reporter as Instrument 201207260002017. 

36. On or about August 12, 2013, Plaintiff Marchai caused an Assignment of Deed Trust 

wherein US Bank National Association as trustee for Stanwhich assigned all of its rights under 

the October 19, 2005 mortgage to Plaintiff Marchai. The original date of the assignment was 

March 12, 2013. 

37. On or about September 30, 2013, Marchai filed a Complaint for Judicial Foreclosure on 

Deed of Trust despite the fact that their security interest in the Property was extinguished by the 

foreclosure of the Association Lien. 

38. Cross-Defendant Perez's ownership interest in the Property was extinguished by the 

foreclosure of the Association Lien. 

9 
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39. Cross-Defendant U.S. Bank's security interest in the Property was extinguished by the 

foreclosure of the super priority portion of the Association Lien. 

III. FIRST CLAIM FOR RELIEF  
(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et. seq., NRS 40.10 & NRS 

116.3116) 

40. SFR repeats and realleges the allegations of paragraphs 1 - 39 as though fully set forth 

herein and incorporates the same by reference. 

41. Pursuant to NRS 30.010, et. seq. and NRS 40.10, this Court has the power and authority 

to declare the SFR's rights and interests in the Property and to resolve the Counter-Defendant 

and Cross-Defendants' adverse claims in the Property. 

42. Pursuant to NRS 116.31166, the Association foreclosure sale vested title in the 

Association "without equity or right of redemption," and the Foreclosure Deed is conclusive 

against the Property's "former owner, his or her heirs and assigns, and all other persons." 

43. SFR obtained title to the Property pursuant to a foreclosure deed, which was recorded in 

the Official Records of the Clark County Recorder as Instrument No. 201309090001816. 

44. Upon information and belief, Cross-Defendant Perez, may claim an ownership interest in 

the Property. 

45. Upon information and belief, Cross-Defendant US Bank, may claim an ownership 

interest in the Property. 

46. Upon information and belief, Counter-Defendant Marchai claims an interest in the 

Property through the Deed of Trust even after the Association foreclosure sale. 

47. A foreclosure sale conducted pursuant to NRS 116.31162 - 116.31168, like all 

foreclosure sales, extinguishes the title owner's interest in the Property and all junior liens and 

encumbrances, including deeds of trust. 

48. Pursuant to NRS 116.3116(2), the super-priority portion of the Association Lien has 

priority over the First Deed of Trust. 

49. Counter-Defendant and Cross-Defendants were duly notified of the Association 

foreclosure sale and failed to act to protect their interests in the Property, if any legitimately 

existed. 

- 10 - 
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50. SFR is entitled to a declaratory judgment from this Court finding that: (1) SFR is the title 

owner of the Property pursuant to the quitclaim deed obtained from the Association; (2) the 

Association foreclosure deed was valid and enforceable; (3) the Association foreclosure sale 

extinguished Counter-Defendant and Cross-Defendants' ownership and security interests in the 

Property; and (4) SFR's rights and interest in the Property are superior to any adverse interest 

claimed by Counter-Defendant and Cross-Defendants. 

51. SFR seeks an order from the Court quieting title to the Property in favor of SFR. 

IV. SECOND CLAIM FOR RELIEF  
(Preliminary and Permanent Injunction) 

52. SFR repeats and realleges the allegations of paragraphs 1- 53 as though fully set forth 

herein and incorporate the same by reference. 

53. Pursuant to NRS 116.31166, the Association foreclosure sale vested title in the 

Association "without equity or right of redemption," and the Foreclosure deed is conclusive 

against the Property's "former owner, his or her heirs and assigns, and all other persons." 

54. On or about August 28, 2013, SFR obtained title to the Property pursuant to a 

Foreclosure deed from the Association. 

55. Counter-Defendant Marchai may claim that it maintained an interest in the Property 

through the First Deed of Trust which was extinguished by the Association foreclosure sale. 

56. Cross-Defendants, Perez and US Bank may claim an ownership interest in the Property. 

57. A foreclosure sale based on the Deed of Trust is invalid as Counter-Defendant and Cross- 

Defendants lost their interest in the Property, if any, at the Association foreclosure sale in 2013. 

58. Any sale or transfer of title to the Property by Counter-Defendant and Cross-Defendants 

would be invalid because their interest in the Property, if any, was extinguished by the 

Association foreclosure sale. 

59. Any attempt to take or maintain possession of the Property by Counter-Defendant and 

Cross-Defendants would be invalid because their interest in the Property, if any, was 

extinguished by the Association foreclosure sale. 
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60. Any attempt to sell, transfer, encumber or otherwise convey the Property by the Counter-

Defendant and Cross-Defendants would be invalid because their interest in the Property, if any, 

was extinguished by the Association foreclosure sale. 

61. On the basis of the facts described herein, SFR has a reasonable probability of success on 

the merits of its claims and has no other adequate remedies at law. 

62. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-

Defendant and Cross-Defendants from beginning or continuing any eviction proceedings that 

would affect SFR's possession of the Property. 

63. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-

Defendant and Cross-Defendants from any sale or transfer that would affect the title to the 

Property. 

VI. PRAYER FOR RELIEF  

SFR requests judgment against Counter-Defendant and Cross-Defendants as follows: 

1. For a declaration and determination that SFR Investments Pool 1, LLC is the 

rightful owner of title to the Property, and that Counter-Defendant and Cross-Defendants be 

declared to have no right, title or interest in the Property. 

2. For a preliminary and permanent injunction that Counter-Defendant and Cross-

Defendants are prohibited from initiating or continuing foreclosure proceedings, and from selling 

or transferring the Property; 

3. For general and special damages in excess of $10,000.00 

4. For an award of attorney's fees and costs of suit; and 

/// 

/// 

/// 



5. 	For any further relief that the Court may deem just and proper. 

Dated this 13th day of November, 2013. 
HOWARD KIM & ASSOCIATES 

/s/Diana S. Cline  
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 13th day of November, 2013, pursuant to NRCP 5(b), 

I served via first class U.S. Mail, postage prepaid, the foregoing Answer, Counterclaim and 

Cross-Claim for Quiet Title and Injunctive Relief to the following parties: 

Benjamin D. Petiprin, Esq. 
LAW OFFICES OF LES ZIEVE 
3753 Howard Hughes Parkway, Suite 200 
Las Vegas, NV 89169 
Attorney for Marchai B.T. 

/s/ Andrew M. David 
An Employee of Howard Kim & Associates 
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IAFD 
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
E-mail: howard@hkimlaw.com  
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.com  
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@hkimlaw.com  
HOWARD KIM & ASSOCIATES 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
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MARCHAI B.T., a Bank Trust, 

Plaintiff, 

V S. 

CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national association; 
DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a Nevad 
limited liability company, 

Counterclaimant/Cross-Claimant, 

V S. 

MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a 
national association; CRISTELA PEREZ, an 
individual; and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 

Counter-Defendant/Cross-Defendants. 

Case No. A-13-689461-C 

Dept. No. XXVI 

INITIAL APPEARANCE FEE 
DISCLOSURE (NRS CHAPTER 19) 
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Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for 

parties appearing in the above-entitled action as indicated below: 

SFR INVESTMENTS POOL 1, LLC 
	

$223.00 

TOTAL 
	

$223.00 

DATED November 13th, 2013. 
HOWARD KIM & ASSOCIATES 

/s/Diana S. Cline  
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for Plaintiff 

2 
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CERTIFICATE OF MAILING  

I HEREBY CERTIFY that I am an employee of the Law Offices of Les Zieve, and not 

a party to nor interested in the within matter; that on the 13 th  day of December 2013, service of 

the DEFAULT  was made: 

( ) by serving the following parties electronically through CM/ECF as set forth below; 

(X) by depositing a copy in the United States Mail postage prepaid to the parties listed below: 

Cristela Perez 
7119 Wolf Rivers Ave. 
Las Vegas, NV 89131-013 
Defendant 

Diana S. Cline, Esq. 
Howard Kim & Associates 
1055 Whitney Ranch Drive, Suite 110 
Henderson, NV 89014 
Attorney for Defendant SFR Investment Pool I, LLC 

US Bank National Association, ND 
4325 17th  Avenue S.W. 
Fargo, ND 58103 
Defendant 

Robert D. Rose Jr. 
7119 Wolf Rivers Ave 
Las Vegas, NV 89131 
Courtesy Copy 

Robert D. Rose Jr. 
17450 Burbank Blvd. #104 
Encino, CA 91316 
Courtesy Copy 

CMG Mortgage, Inc. 
3160 Crow Canyon Road, Suite 240 
San Ramon, California 94583 
Courtesy Copy 

Mortgage Electronic Registration Systems, Inc. 
P.O. Box 2026 
Flint, MI 48501-2026 
Courtesy Copy 

CERTIFICATE OF MAILING - 1 - 



CitiMortgage, Inc 
1000 Technology Drive 
O'Fallon, MO 63368-2240 
Courtesy Copy 

CitiMortgage, Inc 
C/O NTC 2100 Alt. 19 North 
Palm Harbor, FL 34683 
Courtesy Copy 

Attn: Kelly Mitchell 
Wyeth Ranch HOA 
PO Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

Wyeth Ranch HOA 
C/0 Complete Association Management Company (CAMCO) 
PO Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

Wyeth Ranch HOA 
C/O Alessi & Koenig, LLC 
9500 W. Flamingo Rd., Suite 100 
Las Vegas, Nevada 89147 
Courtesy Copy 

Attn: Kelly Mitchell 
Wyeth Ranch Homeowners Assoc. 
PO Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

Wyeth Ranch Community Association 
C/O Alessi & Koenig, LLC 
9500 W. Flamingo Rd., Suite 205 
Las Vegas, Nevada 89147 
Courtesy Copy 

Toscana-Wyeth Ranch Landscape Maintenance Association 
C/O Ken Williams 
1820 E. Sahara STE 101 
Las Vegas, NV 89104 
Courtesy Copy 

CERTIFICATE OF MAILING - 2 - 



Toscana-Wyeth Ranch Landscape Maintenance Association 
C/O Ken Williams 
P.O. Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

/s/ Michele Dapello 
Michele Dapello, an employee of 
Law Offices of Les Zieve 

CERTIFICATE OF MAILING -3 - 
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Electronically Filed 
02/13/2014 11:10:38 AM 
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CLERK OF THE COURT 

DFLT 
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
E-mail: howard@hkimlaw.COm  
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.corn  
KATHERINE C.S. CARSTENSEN, ESQ. 
Nevada Bar No. 10656 
E-mail: katherine@hkimlaw.com  
HOWARD KIM & ASSOCIATES 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Plaintiff 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
MARCHAI B.T., a Bank Trust, 

Plaintiff, 

VS. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No. A-13-689461-C 

Dept. No. XXVI 

CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national 
association; DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 

DEFAULT AGAINST CROSS-DEFENDANT 
CRISTELA PEREZ 

Defendants. 

19 
SFR INVESTMENTS POOL 1, LLC, 

20 Nevada limited liability company, 

21 	Counterclaimant/Cross-Claimant, 

22 
	

VS. 

MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a 
national association; CRISTELA PEREZ, an 
individual; and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 
Counter-Defendant/Cross-Defendants. 

Defendant, Counter-Claimant, Cross Claimant SFR Investments Pool 1, LLC hereby 

23 

24 

25 

26 

27 

28 requests and directs the entry of default on Cross-Defendant Cristela Perez, based on the 
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1 	following. 

2 	It appearing from the files and records in the above-entitled action the Cross-Defendant, 

3 Cristela Perez, being duly served with a copy of the Summons and Answer, Counterclaim and 

4 Cross-Claim on the 23rd day of December, 2013 (see proof of service, attached hereto as 

5 Exhibit I), that more than twenty (20) days, exclusive of the day of service, having expired since 

6 service upon Cross-Defendant, that no answer or other response having been filed, and no further 

7 time having been granted, the default of the above-named Cross-Defendant for failing to answer 

8 	or otherwise plead to the Cross-Claim is hereby entered. 

9 

10 HOWARD KIM & ASSOCIATES 

11 

1 2 	By: 	 By: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEVEN D. GR1ERSON The undersigned hereby requests and directs the entry of default. CLERK OF THE COURT 

CLERK OF THE COURT 

HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
KATHERINE C.S. CARSTENSEN, ESQ. 
E-mail: katherine@hkimlaw.com  
1055 Whitney Ranch Drive, Suite 110 

, 
(702) 485-3300 
(702) 485-3301 (fax) 
Attorneys for SFR Investments Pool I, LLC 

Henderson Nevada 89014 

f (i6.07 
MICHELLE MCCARTHY 

FEB 1 2 201 

2 
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CLERK OF THE COURT 

#: R-067806 

Electronically Filed 

12/27/2013 01:04:39 PM 

3 

5 

AFFT 
Howard Kim & Associates, Attorneys at Law 

2 	Diana S. Cline, Esq. 
1055 Whitney Ranch Dr., Suite 110 
Henderson, NV 89014 

4 	State Bar No.: 10580 
Attorney(s) for: Counterclaimant/Cross-Claimant 

Marchai B.T., a Bank Trust 
vs 

Cristela Perez, an individual, et al. 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Plaintiff(s) 

Defendant(s) 

6 

7 

8 Case No.: A-13-689461-C 

Dept. No.: XXVI 

Date: 
Time: 

AFFIDAVIT OF SERVICE 

1, Lang_Paige,  being duly sworn deposes and says: That at all times herein affiant was and is a citizen of the United 

States, over 18 years of age, licensed to serve civil process in the State of Nevada under license #6041, and not a 

party to or interested in the proceeding in which this affidavit is made. The affiant received j copy(ies) of the: 

Summons- Notice  gf Lis Pendens  ; Answer, Counterclaim, and Cross Claim;  .10itialLAppearance Fee 

Disclosure MRS Chapter  JAI on the nib day of December,  2013  and served the same on the 23rd  day of 

December, 2013 at 10:00  am by serving to Defendant, Cristela.Perez,_an  individual  by personally delivering and 

leaving a copy with Bob,  Boyfriend (White.  MaleBrownllaitActe.A.23.11bs.4_6'2"),  a person of suitable age and 

discretion residing at the Defendant's  usual place of abode located at 7107 Saddle Back Dr., 

Las Vegas, NV 89166. 

32 

33 

34 

35 

State of Nevada, County of  Clark  

SUBSCRIBED AND SWORN to before me on this 

23rd  day of 	December 	 2013  Affiant -Lana Paige 

36 

Notary Public D. Watts 

NOTARY PUBLIC 
STATE OF NEVADA 

County of Clark 
D. WATTS 

Appt. No. 10-2737-1 
My Appt. Expires Aug. 17. 2014  

Legal Process Service License # 604 
WorkOrderNo 1310947 

11111111111111011111111111111111111111111111111 
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CLERK OF THE COURT 

Electronically Filed 

02/13/2014 11:15:51 AM 

DFLT 
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
E-mail: howard@hkimlaw.COM  
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.com  

4 KATHERINE C.S. CARSTENSEN, ESQ. 
Nevada Bar No. 10656 
E-mail: katherine@hkimlaw.corn  
HOWARD KIM & ASSOCIATES 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Plaintiff 

1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

MARCHAI B.T., a Bank Trust, 

Plaintiff, 

vs. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No. A-13-689461-C 

Dept. No. XXVI 

14 

15 

16 

17 

18 

CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national 
association; DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 

Defendants. 

DEFAULT AGAINST CROSS-DEFENDANT 
U.S. BANK NATIONAL ASSOCIATION, 

N.D. 

19 
SFR INVESTMENTS POOL 1, LLC, 

20 Nevada limited liability company, 

21 	Counterclaimant/Cross-Claimant, 

22 vs. 

MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a 
national association; CRISTELA PEREZ, an 
individual; and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 
Counter-Defendant/Cross-Defendants. 

Defendant, Counter-Claimant, Cross Claimant SFR Investments Pool 1, LLC hereby 

requests and directs the entry of default on Cross-Defendant U.S. Bank National Association, 

23 

24 

25 

26 

27 

28 

1 



By: 

ow  FEB 122014 

STEVEN D. GR1ERSON 
CLERK OF THE COURT 

MICHELLE MCCARTHY 

1 	N.D., based on the following. 

2 	It appearing from the files and records in the above-entitled action the Cross-Defendant, 

3 U.S. Bank National Association, N.D., being duly served with a copy of the Summons and 

4 Answer, Counterclaim and Cross-Claim on the 11th day of December, 2013 (see proof of 

5 	service, attached hereto as Exhibit I), that more than twenty (20) days, exclusive of the day of 

6 	service, having expired since service upon Cross-Defendant, that no answer or other response 

7 having been filed, and no further time having been granted, the default of the above-named 

8 	Cross-Defendant for failing to answer or otherwise plead to the Cross-Claim is hereby entered. 

9 	The undersigned hereby requests and directs the entry of default. 

10 HOWARD KIM & ASSOCIATES 
	

CLERK OF THE COURT 

HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
KATHERINE C.S. CARSTENSEN, ESQ. 
E-mail: katherine@hkimlaw.com  
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
(702) 485-3300 
(702) 485-3301 (fax) 
Attorneys for SFR Investments Pool 1, LLC 

11 

12 By 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Electronically Filed 
12/19/2013 01:42:22 PM 

CLERK OF THE COURT 

Case No.: A-13-689461-C 
Dept. No.: XXVI 

Date: 
Time: 

32 	State of 	 , County  

33 	SUBSCRIBED AND SWORN to before me on this 

day of 	 -F-C)  ( 3  
34 

35 

36 

 

 
 

1 
AFF1: 

. Howard Kim & Associates, Attorneys at Law 
Diana S. Cline, Esq. 
1055 Whitney Ranch Dr., Suite 110 
Henderson, NV 89014 
State Bar No.: 10580 
Attorney(s) for: Plaintiff(s) 

Marchai B.T., a Bank Trust 
vs 

Cristela Perez, an individual; et al 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Plaintiff(s) 

Defendant(s) 

5 

6 

7 

8 

9 

10 1  

11 

121 

AFFIDAVIT OF SERVICE 

Jack R. Latham. Jr.,  being duly sworn deposes and says: That at all times herein affiarit was and is a citizen of the 
United States, over 18 years of age and not a party to or interested in the proceeding in which this affidavit is made. 
The ffiant receiveci 	copy(les) of the 

Cross claim; Initial Appearance Fee Disclosure (NRS Chapter 19)  on the Mb day of December,  21113 and 

served the same on the nib day of  December,  2013 at 2;06 pm  by serving the Defendant(8), U.S. Bank 

National AI 
	

CPT 0 Eillii [111 
	 Lir by personally delivering and leaving a copy at Corporatsi 

Office, 425 Walnut Street, Cincinnati, OH 45202  with JOSCiCA Hopking  as Ranker  an agent lawfully designated 
by statute to accept service of process. 
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CERTIFICATE OF MAILING  

I HEREBY CERTIFY that I am an employee of the Law Offices of Les Zieve, and not 

a party to nor interested in the within matter; that on the 22 nd  day of April 2014, service of the 

DEFAULT  

was made: 

( ) by serving the following parties electronically through CM/ECF as set forth below; 

(X) by depositing a copy in the United States Mail postage prepaid to the parties listed below: 

Cristela Perez 
7119 Wolf Rivers Ave. 
Las Vegas, NV 89131-013 
Defendant 

Diana S. Cline, Esq. 
Howard Kim & Associates 
1055 Whitney Ranch Drive, Suite 110 
Henderson, NV 89014 
Attorney for Defendant SFR Investment Pool I, LLC 

US Bank National Association, ND 
4325 17th  Avenue S.W. 
Fargo, ND 58103 
Defendant 

Robert D. Rose Jr. 
7119 Wolf Rivers Ave 
Las Vegas, NV 89131 
Courtesy Copy 

Robert D. Rose Jr. 
17450 Burbank Blvd. #104 
Encino, CA 91316 
Courtesy Copy 

CMG Mortgage, Inc. 
3160 Crow Canyon Road, Suite 240 
San Ramon, California 94583 
Courtesy Copy 

CERTIFICATE OF MAILING - 1 - 



Mortgage Electronic Registration Systems, Inc. 
P.O. Box 2026 
Flint, MI 48501-2026 
Courtesy Copy 

CitiMortgage, Inc 
1000 Technology Drive 
O'Fallon, MO 63368-2240 
Courtesy Copy 

CitiMortgage, Inc 
C/O NTC 2100 Alt. 19 North 
Palm Harbor, FL 34683 
Courtesy Copy 

Attn: Kelly Mitchell 
Wyeth Ranch HOA 
PO Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

Wyeth Ranch HOA 
C/O Complete Association Management Company (CAMCO) 
PO Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

Wyeth Ranch HOA 
C/0 Alessi & Koenig, LLC 
9500 W. Flamingo Rd., Suite 100 
Las Vegas, Nevada 89147 
Courtesy Copy 

Attn: Kelly Mitchell 
Wyeth Ranch Homeowners Assoc. 
PO Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

Wyeth Ranch Community Association 
C/0 Alessi & Koenig, LLC 
9500 W. Flamingo Rd., Suite 205 
Las Vegas, Nevada 89147 
Courtesy Copy 

CERTIFICATE OF MAILING - 2 - 



Toscana-Wyeth Ranch Landscape Maintenance Association 
C/O Ken Williams 
1820 E. Sahara STE 101 
Las Vegas, NV 89104 
Courtesy Copy 

Toscana-Wyeth Ranch Landscape Maintenance Association 
C/O Ken Williams 
P.O. Box 12117 
Las Vegas, NV 89112 
Courtesy Copy 

/s/ Michele Dapello 
Michele Dapello, an employee of 
Law Offices of Les Zieve 

CERTIFICATE OF MAILING -3 - 
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1 

Electronically Filed 
03/22/2016 09:40:15 AM 

2 DA0 
	

CLERK OF THE COURT 

3 
	

EIGHTH JUDICIAL DISTRICT COURT 

4 
	

CLARK COUNTY, NEVADA 

5 

6 MARCHAI B.T., 

7 
	

Plaintiff, 
VS. 

8 
CRISTELA PEREZ; SFR INVESTMENTS POOL 1, LLC; 

9 U.S. BANK NATIONAL ASSOCIATION, N.D.; DOES I 
through X; and ROE CORPORATIONS 1 through 10, 

10 	incluswe, 

Case No. 	A-13-689461-C 

Dep't No. 	VII 

Defendants. 

And all related actions. 

DECISION AND ORDER 

This case arises from a homeowners' association's (H0A) non-judicial foreclosure 

sale of residential real property located at 7119 Wolf Rivers Avenue in Las Vegas, Nevada. 

Now before the Court are Defendant SFR Investments Pool 1 ("SFR") and Plaintiff 

Marchai's Motions for Summary Judgment and SFR's Motion to Strike. These matters 

came before the Court on February 16, 2015. The Court denies SFR and Marchai's Motions 

for Summary Judgment and SFR's Motion to Strike. 

I. 	Factual Background 

The residential property in this case, the Wolf Rivers property, is subject to the terms 

of the Wyeth Ranch Community Association's ("the HOA") Declaration of Covenants, 

Conditions and Restrictions (CC&Rs). In 2004, Cristela Perez entered into two loan 

agreements with Countrywide Home Loans in order to purchase the property. The loans 

were secured by two deeds of trust on the Wolf Rivers property. Perez refinanced these two 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 



1 loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust 

2 against the property on November 9, 2005. 

3 A. First Notice of Delinquent Assessment Lien 

	

4 	The HOA recorded its first Notice of Delinquent Assessment Lien on October 8, 

5 2008. At that time, the HOA collected $140.00 per month in association dues. At the 

6 beginning of 2009, the HOA increased its monthly dues to $152.50. The HOA recorded a 

7 Notice of Default and Election to Sell on January 7, 2009. The HOA recorded a Notice of 

8 Trustee's Sale on January 14, 2010. In 2010, the HOA increased its monthly dues to 

	

9 	$159.50. 

	

10 	On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010, 

11 Perez paid the HOA $900.00. On April 13, 2010, the HOA proposed a payment plan to 

12 Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply 

13 with the payment plan. 

	

14 	On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default 

15 and Election to Sell to Perez. Perez paid the HOA $645.00 between August 2 and 

16 November 30, 2010. The HOA recorded a Rescission of Notice of Sale on March 9, 2011. 

17 Perez paid the HOA $160.00 on March 10, 2011. 

	

18 	 On March 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the 

19 HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4, 

20 2011, Perez paid the HOA $165.00. 

21 B. Second Notice of Delinquent Assessment Lien 

	

22 	 On December 20, 2011, the HOA recorded a second Notice of Delinquent 

23 Assessment lien. The HOA recorded a Notice of Default and Election to Sell on February 

24 28, 2012. Perez paid the HOA $760.00 between March 19 and July 26, 2012. CMG 

25 Mortgage assigned its deed of trust to CitiMortgage in May of 2012. CitiMortgage assigned 

26 the deed to U.S. Bank in July of 2012. The HOA recorded a Notice of Trustee's Sale on 

27 October 31, 2012. Perez paid the HOA $300.00 on November 13, 2012. 

28 

2 



	

1 	In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.S. 

2 Bank nor Marchai recorded the transfer of interest for approximately five months. During 

3 this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The 

4 HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.S. Bank on 

5 July 29, 2013. Marchai recorded its interest in the Wolf Rivers property on August 12, 

	

6 	2013. Marchai's loan servicer received notice of the trustee's sale on August 27, 2013, the 

7 day before the sale was scheduled to take place. The servicer contacted the HOA's trustee 

8 conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA declined. 

	

9 	Alessi & Koenig as trustee for the HOA conducted a foreclosure sale of the Wolf 

10 Rivers property on August 28, 2013. SFR purchased the property for $21,000.00. SFR 

11 recorded a trustee's deed upon sale on September 9, 2013 identifying SFR as the grantee 

	

12 	and the HOA as the foreclosing beneficiary. The trustee's deed states: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed 
Trustee under that certain Notice of Delinquent Assessment Lien... 
does hereby grant, without warranty expressed or implied to: SFR... all 
its right, title and interest in the property... 

This conveyance is made pursuant to the powers conferred upon the 
Trustee by NRS 116 et seq... All requirements of law regarding the 
mailing of copies of notices and the posting and publication of the 
copies of the Notice of Sale have been complied with. 

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owes 

Marchai $489,372.77 based the agreement secured by the deed of trust. Marchai asserts 

Perez is now in default on the agreement between Perez and Marchai. 

II. Procedural History 

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S. 

Bank. Marchai seeks to judicially foreclose on the Wolf Rivers property based on Perez's 

breach of the agreement secured by the deed of trust. On November 13, 2013, SFR filed an 

answer, counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for 

declaratory relief/quiet title and injunctive relief. Specifically, SFR alleges Marchai's 

3 



1 interest in the Wolf Rivers property was extinguished by the non-judicial foreclosure of the 

	

2 	HOA's super-priority lien established pursuant to NRS Chapter 116. The super-priority lien 

3 brands certain HOA liens as "prior to all other liens and encumbrances," excluding those 

4 recorded before the applicable CC&Rs. See NRS 116.3116(2)(a)-(b). The Court has entered 

	

5 	defaults against Perez and U.S. Bank in this case. 

	

6 	On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the 

7 Nevada Supreme Court on an HOA foreclosure's effect on a first deed of trust. The Nevada 

8 Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank,  334 P.3d 408 

9 (Nev. 2014) on September 18, 2014. The Nevada Supreme Court denied a rehearing on 

	

10 	October 16, 2014. The Court lifted the stay in the instant case on January 28, 2015. 

	

11 	Both Marchai and SFR filed motions for summary judgment on January 14, 2016. 

12 The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA 

13 foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed 

	

14 	oppositions to each other's motions on February 3 and 4, 2016. The parties filed replies on 

	

15 	February 8 and 9, 2016. SFR's reply contained a countermotion to strike portions of 

16 Marchai's motion for summary judgment and opposition. SFR asserts Marchai's motion 

17 exceeded the appropriate page limit. SFR also argues Marchai's opposition contains 

18 evidence not properly disclosed in the discovery process. 

	

19 	 III. Discussion 

20 A. Motion to Strike 

	

21 	 The parties do not dispute that Marchai violated EDCR 2.20(a) by failing to obtain 

22 leave of Court before filing a brief in support of its motion for summary judgment that 

23 exceeded thirty pages. The parties also agree that Marchai's person most knowledgeable 

24 failed to appear at a properly noticed deposition on December 2, 2015. Marchai asserts that 

25 its failure to request leave of the Court to file an over-length brief was inadvertent. Marchai 

26 argues its failure to provide a person most knowledgeable for deposition was the result of 

27 miscommunication between substituted counsel. The parties have communicated 

	

28 	regarding rescheduling the deposition. SFR argues these irregularities necessitate the 

4 



3 

1 Court striking the excess pages in Marchai's motion for summary judgment and certain 

2 declarations submitted in support of Marchai's opposition to SFR's motion for summary 

4 

5 

7 

6 will not be prejudiced by the Court's decision to deny its motion. The table of contents in 

judgment. 

The Court finds the interests of deciding this motion on its merits outweigh the need 

to sanction Marchai for technical violations of Court rules. The Court also finds that SFR 

Marchai's motion for summary judgment uses extremely descriptive headings containing 

8 the factual and legal assertions Marchai makes throughout its motion. Using just these 

9 headings and Marchai's exhibits, the Court would be able to evaluate Marchai's arguments. 

10 In addition, though Marchai's person most knowledgeable failed to attend the scheduled 

11 	December 2, 2015 deposition, Marchai has presented an explanation to the Court. The 

12 	substitution of counsel created confusion regarding the deposition. This does not excuse 

13 Marchai from presenting its person most knowledgeable at a subsequent deposition, which 

14 the parties are working towards. 

15 	Failure to ask for leave, which would have been granted, and to attend one 

16 	deposition does not justify the level of sanctions contemplated by SFR's motion to strike. 

17 The Court and the parties are benefitted by the Court considering all relevant, appropriate 

18 	material in rendering a decision. Therefore, the Court denies SFR's motion to strike. 

19 B. Motions for Summary Judgment 

20 	 Summary judgment is appropriate "when the pleadings and other evidence on file 

21 demonstrate that no genuine issue as to any material fact remains and that the moving 

22 party is entitled to a judgment as a matter of law." Wood v. Safeway, Inc.,  121 P.3d 1026, 

23 	1029 (Nev. 2005) (internal quotation marks and alterations omitted). "If the party moving 

24 for summary judgment will bear the burden of persuasion at trial, that party 'must present 

25 evidence that would entitle it to a judgment as a matter of law in the absence of contrary 

26 evidence.' Francis v. Wynn Las Vegas, LLC,  262 P.3d 705, 714 (Nev. 2011) (citing Cuzze v.  

27 Univ. & Cmty. Coll. Sys. of Nev.,  172 P.3d 131, 134 (Nev. 2007)). "When requesting 

28 summary judgment, the moving party bears the initial burden of production to 

5 



1 demonstrate the absence of a genuine issue of material fact. If the moving party meets its 

2 burden, then the nonmoving party bears the burden of production to demonstrate that 

	

3 	there is a genuine issue of material fact. Las Vegas Metro. Police Dep't v. Coregis Ins. Co., 

	

4 	256 P.3d 958, 961 (Nev. 2011) (internal citations omitted). 

	

5 	Marchai and SFR seek summary judgment on each of their claims. SFR argues the 

6 HOA foreclosure sale extinguished Marchai's interest in the Wolf Rivers property. Marchai 

7 argues its interest survived the foreclosure sale and is superior to SFR's interest. To 

8 determine what interests remain on the Wolf Rivers property and the interests' priority, the 

9 Court must evaluate NRS Chapter ii6 and the foreclosure process in this particular case. 

	

10 	1. 	Retroactive Application of the SFR Decision 

	

11 	 Marchai argues the decision in SFR Investments Pool 1 v. U.S. Bank,  334 

	

12 	P.3d 408 (Nev. 2014), relfg denied (Oct. 16, 2014) should only be applied prospectively. 

13 SFR was decided on September 18, 2014. In the instant case, the foreclosure sale took place 

14 on August 28,2013. 

	

15 	The Nevada Supreme Court has ruled that: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In determining whether a new rule of law should be limited to 
prospective application, courts have considered three factors: (1) "the 
decision to be applied nonretroactively must establish a new principle 
of law, either by overruling clear past precedent on which litigants may 
have relied, or by deciding an issue of first impression whose resolution 
was not clearly foreshadowed;" (2) the court must "weigh the merits 
and demerits in each case by looking to the prior history of the rule in 
question, its purpose and effect, and whether retrospective operation 
will further or retard its operation;" and (3) courts consider whether 
retroactive application "could produce substantial inequitable results." 

Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994)  (quoting 

Chevron Oil Co. v. Huson,  404 U.S. 97, 106-07(1971)). 

In the SFR decision, the Nevada Supreme Court noted, "Nevada's state and federal 

district courts are divided on whether NRS 116.3116 establishes a true priority lien." SFR 

Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 412 (Nev. 2014), reh'g denied (Oct. 16, 

2014). There was no clear past precedent on the issue. The superpriority of HOA liens was 

6 



3 

1 a matter of first impression for the Nevada Supreme Court, but the resolution was 

2 foreshadowed. The Nevada Supreme Court relied on the language of NRS Chapter 116 and 

4 

5 

7 

6 2012 Nevada Real Estate Division advisory opinion holding an HOA could enforce its 

official comments to the Uniform Common Interest Ownership Act of 1982. Id. The 

language establishing the nature of the superpriority lien was amended in 2009, several 

years before the foreclosure sale in this case. The SFR decision also relied on a December 

superpriority lien through a non-judicial foreclosure. 334 P.3d at 416-417. 

	

8 	In addition, the Court finds that applying the SFR decision to the facts of this case 

9 does not interfere with the prior history of the rule in question and will not produce 

	

10 	substantial inequitable results. NRS 116.3116 was adopted in 1991. The original 1991 

	

ii 	language states that an HOA lien is prior to a first security interest on the property "to the 

12 extent of the assessments for common expenses based on the periodic budget adopted by 

13 the association pursuant to section 99 of this act which would have become due in the 

14 absence of acceleration during the 6 months immediately preceding institution of an action 

	

15 	to enforce the lien." At this point, holders of first deeds of trust were on notice of a potential 

	

16 	priority conflict. 

	

17 	The Court finds that applying SFR  to the facts in this case does not implicate any 

	

18 	concerns about retroactive application of a new principle of law. Therefore, in evaluating 

19 the constitutionality and application of NRS Chapter 116, the Court will refer to the decision 

20 in SFR. 

21 
	

2. 	Constitutionality of NRS Chapter ii6 

22 
	

Marchai argues the HOA foreclosure provisions of NRS Chapter 116 are 

23 unconstitutional, which would prevent the HOA sale from extinguishing Marchai's interest 

24 
	

in the Wolf Rivers property. Specifically, Marchai cites the due process clause, takings 

25 	clause, and void for vagueness doctrine. 

26 
	

a. Procedural Requirements of NRS Chapter 116 

27 
	

Nevada Revised Statute Chapter ii6 provides the procedural 

28 	requirements for homeowners' associations seeking to secure a lien for unpaid assessments 

7 



3 

1 	and fees. "NRS 116.3116(2)... splits an HOA lien into two pieces, a superpriority piece and a 

2 	subpriority piece. The superpriority piece, consisting of the last nine months of unpaid 

4 

5 

7 

6 	Court to be a true super-priority lien, which will extinguish a first deed of trust if foreclosed 

HOA dues and maintenance and nuisance-abatement charges, is 'prior to' a first deed of 

trust." SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 411 (Nev. 2014), reh'g denied 

(Oct. 16, 2014). That super-priority portion of the lien was held by the Nevada Supreme 

upon pursuant to Chapter 116's requirements. Id. at 419. Specifically, "[t]he sale of a unit 

	

8 	pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the 

9 unit's owner without equity or right of redemption." NRS 116.31166(3); see also SFR v. U.S.  

	

10 	Bank,  334 P.3d at 412. 

	

11 	For an HOA foreclosure sale to be valid, Chapter 116 requires the foreclosing HOA 

	

12 	and its agent comply with several requirements related to notifying interested parties, 

	

13 	including junior lienholders, of the impending foreclosure sale. To initiate foreclosure 

14 under Chapter 116, a Nevada HOA must first notify the owner of the delinquent 

	

15 	assessments. See NRS 116.31162(1)(a). If the owner does not pay within thirty days, the 

16 HOA must then provide the owner a notice of default and election to sell. See NRS 

	

17 	116.31162(1)(b). 

	

18 	After recording the notice of default and election to sell, Chapter 116 requires the 

19 HOA to mail a copy of the notice of default and election to sell to lelach person who has 

	

20 	requested notice pursuant to NRS 107.090 or 116.31168." NRS 116.31163(1). At closer look, 

	

21 	this provision of Chapter 116 requires the HOA to mail the notice of default to "[e]ach 

22 person who has recorded a request for a copy of the notice" and lelach other person with 

	

23 	an interest whose interest or claimed interest is subordinate to the [association's lien]." 

24 NRS 107.090(2)-(4) (reading MRS 107.090 and 116.31168 together, "deed of trust" has been 

	

25 	replaced with "association's lien"); see NRS 116.31168(1) ("NRS 107.090 appl[ies] to the 

	

26 	foreclosure of an association's lien as if a deed of trust were being foreclosed"). In addition 

27 to noticing those interested persons, Chapter 116 requires the HOA to mail notice to "[a]ny 

	

28 	holder of a recorded security interest encumbering the unit's owner's interest who has 

8 



1 	notified the association, 30 days before the recordation of the notice of default, of the 

2 	existence of the security interest." NRS 116.31163(2); see NRS 111.320 ("record[ing]... 

3 	must from the time of filing.., impart notice to all persons of the contents thereof'); see 

4 	also First Nat. Bank v. Meyers,  161 P. 929, 931 (Nev. 1916) ("One need but revert to the fact 

5 that recordation is for the purpose of giving notice to the world"). In sum, a foreclosing 

6 HOA must mail the notice of default and election to sell to (1) persons who have recorded a 

7 request for notice, (2) persons holding or claiming a subordinate interest, and (3) holders of 

8 	security interests recorded at least 30 days before notice of default. 

9 	Then, if the lien has not been paid off within 90 days, the HOA may continue with 

10 the foreclosure process. See NRS 116.31162(1)(c). The HOA must next mail a notice of sale 

11 	to all those who were entitled to receive the prior notice of default and election to sell, as 

12 	well as the holder of a recorded security interest if the security interest holder "has notified 

13 	the association, before the mailing of the notice of sale of the existence of the security 

14 	interest." See NRS 116.311635(1)(a)(1), (b)(2). As this Court interprets the "notified-the- 

15 association" provision, this additional notice requirement simply means the HOA must 

16 	mail the notice of sale to any holder of a security interest who has recorded its interest prior 

17 	to the mailing of the notice of sale. 

18 	 b. 	Due Process Clause 

19 	 Marchai alleges NRS 116.3116 is unconstitutional because Chapter 116's 

20 express notice provisions do not require HOAs to provide mandatory notice to lenders of an 

21 	impending non-judicial foreclosure; rather, Chapter 116 requires lenders to request notice 

22 	in advance of foreclosure in order to receive notice of foreclosure. Marchai argues Chapter 

23 	116's notice provisions, on their face, fail to meet the notice requirements of the due process 

24 clause and therefore render Chapter 116's non-judicial foreclosure scheme unconstitutional 

25 	on its face. 

26 	 i. 	Constitutional Notice Requirement 

27 	 "[P]rior to an action which will affect an interest in life, liberty, 

28 or property protected by the Due Process Clause of the Fourteenth Amendment, a State 

9 



	

1 	must provide 'notice reasonably calculated, under all circumstances, to apprise interested 

2 parties of the pendency of the action and afford them an opportunity to present their 

3 objections.'" Mennonite Bd. of Missions v. Adams,  462 U.S. 791, 795 (1983) (holding 

4 statutory notice requirements posting and publishing announcement of pending tax sale 

5 did not meet requirements of the Due Process Clause of the Fourteenth Amendment) 

6 (quoting Mullane v. Central Hanover Bank & Trust Co.,  339 U.S. 306, 314 (1950)). "In 

7 Mennonite,  the Supreme Court applied this principle and found that mere constructive 

8 notice afforded inadequate due process to a readily ascertainable mortgage holder." Conn  

	

9 	Ins. Co. v. Moseley,  683 P.2d 20, 21 (Nev. 1984). The Court held that personal service or 

10 mailed notice is required: "Notice by mail or other means as certain to ensure actual notice 

11 is a minimum constitutional precondition to a proceeding which will adversely affect the 

12 liberty or property interests of any.  party, whether unlettered or well versed in commercial 

13 practice, if its name and address are reasonably ascertainable." Mennonite,  462 U.S. at 

	

14 	800 (emphasis in original). 

	

15 	Under NRS 116.31162, HOAs are required to give actual notice of their impending 

	

16 	lien foreclosures to record owners of the property at issue. Although Chapter 116 requires 

17 actual notice be given to the property owner, the United States Supreme Court has long 

18 held, Inlotice to the property owner, who is not in privity with his creditor and who has 

19 failed to take steps necessary to preserve his own property interest, also cannot be expected 

20 to lead to actual notice to the mortgagee." Mennonite,  462 U.S. at 799. The question here 

21 becomes, does Chapter 116 provide mortgage holders actual notice — "notice mailed to the 

22 mortgagee's last known available address, or by personal service." See Mennonite,  462 U.S. 

23 at 798. 

	

24 	Marchai argues Nevada law shifts the burden of giving notice to the mortgagee 

25 because associations need only give actual notice to a lienholder "who has notified the 

	

26 	association, 30 days before the recordation of the notice of default, of the existence of [its] 

27 	security interest." NRS 116.31163(2). Statutory provisions that require a party to give 

	

28 	notice in order to get notice are often referred to as "opt-in" or "request-notice" provisions. 

10 



1 	In Small Engine Shop, Inc. v. Cascio, the Fifth Circuit Court of Appeals held that 

2 	Louisiana's "request-notice" statute "prospectively shift[ed] the entire burden of ensuring 

3 adequate notice to an interested property owner regardless of the circumstances." 878 F.2d 

4 	883, 884 (5th Cir. 1989). Such a shift in the burden of ensuring adequate notice, the Small  

5 Engine Court held, does not afford a defaulting property owner facing foreclosure adequate 

6 	notice under Mennonite and therefore violates the Due Process Clause. Id. at 890; see also 

7 USX Corp. v. Champlin, 992 F.2d 1380, 1385 (5th Cir. 1993) ("[second mortgagee]'s 

8 	interest, even though terminable by foreclosure of the superior loan was sufficient to trigger 

9 due process"). For that reason, the court held the "request-notice" statute only serves to 

10 supplement the preexisting notice scheme, to allow creditors who are not otherwise 

11 	reasonably ascertainable to become ascertainable. Small Engine, 878 F.2d at 892-3. 

12 	Chapter 116, if read in a vacuum, could lead to the erroneous interpretation that a 

13 mortgage holder is only entitled to receive notice of a homeowners' association's impending 

14 foreclosure if that mortgage holder requests such notice from the association; however, this 

15 reading would ignore the well-established cannon of statutory interpretation- 

16 	constitutional avoidance. "It is elementary when the constitutionality of a statute is 

17 assailed, if the statute be reasonably susceptible of two interpretations, by one of which it 

18 would be unconstitutional and by the other valid, it is our plain duty to adopt that 

19 	construction which will save the statute from constitutional infirmity." U S ex rel Attorney 

20 	Gen. v. Delaware & Hudson Co, 213 U.S. 366 (1909); see also State v. Curler, 67 P. 1075, 

21 	1076 (Nev. 1902) ("it is a well—established rule of this and other courts that constitutional 

22 questions will never be passed upon, except when absolutely necessary to properly dispose 

23 	of the particular case"). 

24 	The reading of Chapter 116's notice requirements in a way to be constitutionally valid 

25 requires that a foreclosing homeowners' association must provide notice to the following 

26 	parties: 

27 	(i) Any interested person who has recorded a request for notice with the proper 

28 county recorder must be mailed copies of the notice of default and election to sell and the 

11 



1 	notice of sale. See NRS 116.31163(1) (notice of default must be given to "[e]ach person who 

2 has requested notice pursuant to NRS 107.090 or 116.31168"), NRS 107.090(2) (a "request 

3 	for a copy of the notice of default or of sale" must be "record[ed] in the office of the county 

4 recorder of the county in which any part of the real property is situated"), and NRS 

5 	116.31168(1) (`The request must identify the lien by stating the names of the unit's owner 

6 	and the common-interest community."); see also  NRS 116.311635(1)(b)(1) (notice of sale 

7 	must be mailed to all persons entitled to receive a copy of the notice of default). This 

8 	request-notice provision exists to allow interested parties who are not otherwise 

9 	ascertainable an opportunity to receive notice and protect their interest. 

10 	(2) Any other person holding or claiming an interest subordinate to the association's 

ii 	lien must be mailed copies of the notice of default and election to sell and the notice of sale. 

12 	See NRS 116.31163(1) and .311635(1)(b)(1), supra; see also  NRS 116.31168(1) (incorporating 

13 requirements of NRS 107.090 to HOA foreclosures) and NRS 107.090(3)(b) (notice must 

14 be mailed to "[e]ach other person with an interest whose interest or claimed interest is 

15 	subordinate to the [association's lien]."). This catch-all provision exists to provide notice to 

16 	any other interested party whose identity is reasonably ascertainable. 

17 	(3) Any holders of a recorded security interest that encumbers the homeowner's 

18 	interest must be mailed copies of (a) the notice of default and election to sell, if the security 

19 	interest was recorded at least 30 days before notice of default was recorded, and (b) the 

20 	notice of sale, if the security interest was recorded prior to the mailing of the notice of sale. 

21 	See NRS 116.31163(2), supra,  and NRS 116.311635(1)(b)(2) (HOA must mail notice of sale 

22 	to security interest holder that "has notified the association, before the mailing of the notice 

23 	of sale of the existence of the security interest"); see also  NRS 111.320, supra,  and First Nat.  

24 	Bank v. Meyers,  161 P. at 931 (recording of the security interest gives notice to the world of 
-1 .-J — 25 	that interest). 
'011 Lr' 5 

26 	This actual notice provision explicitly requires the foreclosing homeowners' 

27 	association to provide notice to mortgage holders that have timely recorded interest in the 

28 	subject property. 	Therefore, Marchai's facial challenge of Chapter 116's notice 

12 
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1 requirements fails because the provisions of Chapter 116 read as a whole and in conjunction 

2 with well-established related law ensures mortgage holders and other interested parties 

3 	receive actual notice of a homeowners' association's impending non-judicial foreclosure 

sale. 4 

	

5 	 b. State Action Requirement 

	

6 	 Although Chapter 116, on its face, provides for notice firmly grounded 

7 within the boundaries of the Due Process Clause of the Fourteenth Amendment, the Court 

8 questions whether the mandates of the Due Process Clause are in fact triggered. Marchai 

9 must identify some "state action" that runs afoul of the Fourteenth Amendment. $ee Lugar 

10 v. Edmondson Oil Co.,  457 U.S. 922, 930 (1982) ("the Due Process Clause protects 

11 individuals only from governmental and not from private action, plaintiffs had to 

12 demonstrate that the sale of their goods was accomplished by state action"); see also 

	

13 	S.O.C., Inc. v. Mirage Casino-Hotel,  23 P.3d 243, 247 (Nev. 2001) ("The general rule is that 

14 the Constitution does not apply to private conduct."). "Embedded in our Fourteenth 

15 Amendment jurisprudence is a dichotomy between state action, which is subject to scrutiny 

16 under the Amendment's Due Process Clause, and private conduct, against which the 

17 Amendment affords no shield, no matter how unfair that conduct may be." Nat'l Collegiate  

	

18 	Athletic Ass'n v. Tarkanian,  488 U.S. 179, 191 (1988) (holding state university's imposition 

	

19 	of sanctions against legendary basketball coach Jerry Tarkanian in furtherance of the 

20 NCAA's rules and recommendations did not transform NCAA's private conduct into state 

	

21 	action). 

	

22 	 In analyzing the state-action issue where a private party's decisive conduct has 

23 caused harm to another private party, the question becomes "whether the State was 

	

24 	sufficiently involved to treat that decisive conduct as state action." Tarkanian,  488 U.S. at 

	

25 	192. In general, the State's involvement may transform private conduct into state action 

26 when the State delegates its authority to the private actor; the State knowingly accepts 

27 benefits derived from unconstitutional behavior; or when the State creates the legal 

28 framework governing the private conduct. Id. (citing for each proposition, respectively, 

13 



1 	West v. Atkins, 487 U.S. 42 (1988); Burton v. Wilmington Parking Authority, 365 U.S. 715, 

2 	722 (1961); and North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 ( 1975) 

3 (holding state's garnishment statute, which permitted writ of garnishment to be issued in 

4 	pending actions by court clerk, denied due process of law)). 

5 	The conduct at issue in this case, a non-judicial foreclosure authorized by Nevada 

6 law, centers the state-action analysis on the Nevada's creation of the legal framework 

7 governing HOA non-judicial foreclosure actions. The inquiry here turns on whether the 

8 Nevada Legislature's enactment of the legal framework governing non-judicial foreclosure 

9 	of homeowners' association liens constitutes sufficient state action to trigger the due 

10 process protections of the Fourteenth Amendment for mortgage holders. This Court finds 

11 	it is not. 

12 	The "State is responsible for the... act of a private party when the State, by its law, 

13 has compelled the act." Adickes v. S. H. Kress & Co., 398 U.S. 144, 170 (1970). However, 

14 a State's mere acquiescence in a private action does not convert that action into that of the 

15 	State. See Flagg Bros. v. Brooks, 436 U.S. 149, 164 (1978). 

16 	In Flagg Bros. v. Brooks, Ms. Brooks had fallen on hard times, faced eviction, and 

17 was forced by circumstance to place her belongings in storage. Ms. Books filed a lawsuit 

18 against the storage company, Flagg Brothers, alleging a violation of her Fourteenth 

19 Amendment rights. Specifically, the issue centered on Flagg Brothers's threat to sell Ms. 

20 Brooks's belongings pursuant to New York Uniform Commercial Code unless she paid her 

21 	storage fee. Id., 436 U.S. at 153. Ms. Brooks argued that "Flagg Brothers' proposed action 

22 	[wa]s properly attributable to the State because the State ha[d] authorized and encouraged 

23 it in enacting [the statutory framework authorizing the sale of her property to satisfy the 

24 	storage lien]." Id., 436 U.S. at 164. The Court held that the state statute, together with 

25 	private action conforming to the statute, was insufficient to establish state action, 

26 	reasoning: 

27 

28 

Here, the State of New York has not compelled the sale of a 
bailor's goods, but has merely announced the circumstances 
under which its courts will not interfere with a private sale. 

14 



Indeed, the crux of respondents' complaint is not that the State 
has acted, but that it has refused  to act. This statutory refusal to 
act is no different in principle from an ordinary statute of 
limitations whereby the State declines to provide a remedy for 
private deprivations of property after the passage of a given 
period of time. 

Flagg Bros.,  436 U.S. at 166 (emphasis in original). 

Here, the State of Nevada, by enacting the provisions of Chapter n6, has merely 

announced the requirements a homeowners' association must fulfill to legally foreclose on a 

lien; the State of Nevada has not compelled homeowners' associations to act. Like the State 

of New York in Flagg Bros.,  here the State of Nevada has announced circumstances in 

which it will not interfere with the foreclosure of homeowners' association liens. Therefore, 

because the State of Nevada has merely acquiesced to, and not compelled, the non-judicial 

foreclosure of homeowners' association liens, this Court finds state action does not exist in 

this situation sufficient to implicate the protections of the due process clause. 

Marchai cannot show that legislative enactment of Chapter 116 is a due process 

violation. Therefore, the Court denies Marchai's motion for summary judgment on this 

ground. 

b. Taking Clause 

Marchai argues that NRS Chapter n6 effects a regulatory taking. The 

Fifth Amendment to the United States Constitution prohibits "private property be[ing] 

taken for public use without just compensation." U.S. Const. amend. V. Article One of the 

Nevada Constitution correspondingly provides that "[p]rivate property shall not be taken 

for public use without just compensation having been first made, or secured." Nev. Const. 

art. I, § 8(6). The Nevada Supreme Court clarified regulatory taking jurisprudence as 

follows: "a per se regulatory taking occurs when a public agency seeking to acquire property 

for a public use... fails to follow the [statutory eminent domain] procedures... and 

appropriates or permanently invades private property for public use without first paying 

just compensation." See McCarran Int'l Airport v. Sisolak,  137 P.3d 1110, 1127 (Nev. 2006). 

"In deciding whether a particular governmental action has effected a taking, this Court 
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1 focuses... both on the character of the action and on the nature and extent of the 

	

2 	interference with rights in the parcel as a whole. "  Tahoe-Sierra Pres. Council, Inc. v.  

3 Tahoe Reg'l Planning Agency, 535 U.S. 302, 327 (2002) (quoting San Diego Gas & Elec.  

	

4 	Co. v. San Diego, 450 U.S. 621, 636 (1981)). 

	

5 	The Nevada Legislature 's enactment of the statutory framework encompassing I -10A 

6 liens and non-judicial foreclosures does not rise to the level of a government taking for a 

7 public purpose. The enactment of the statutory framework alone is insufficient government 

	

8 	action to establish such a taking. The character of the legislative action is simply to create a 

9 legal framework for private conduct to operate within, and because the foreclosure action is 

	

10 	non-judicial, the nature of the government interference in private property is minimal, 

11 possibly even non-existent. In fact, one of the many complaints about Chapter 116 's 

12 framework, is the prescription that HOA liens may be foreclosed upon without government 

	

13 	intervention or judicial approval. That being so, the foreclosure of an I -10A lien is not an 

14 action of the government, but instead is that of a private party — the HOA and its 

	

15 	foreclosure agent. 

	

16 	In SFR v. U.S. Bank, the Court found the private interest at stake here was "essential 

17 for common-interest communities, "  stating, "Otherwise, when a homeowner walks away 

18 from the property and the first deed of trust holder delays foreclosure, the 1 -10A has to 

19 'either increase the assessment burden on the remaining unit/parcel owners or reduce the 

	

20 	services the association provides (e.g., by deferring maintenance on common amenities). '"  

	

21 	SFR v. U.S. Bank, 334 P.3d 408, 414 (Nev. 2014), reh tg denied (Oct. 16, 2014) (quoting 

22 Uniform Law Commission's Joint Editorial Board for Uniform Real Property Acts, The Six - 

23 Month "Limited Priority Lien "  for Association Fees Under the Uniform Common Interest 

	

24 	Ownership Act, at 5-6). The Court noted that the true super-priority lien was created " [t]o 

— 25 avoid having the community subsidize first security holders who delay foreclosure, whether 
P 

26 strategically or for some other reason. "  Id. A homeowners association is a private entity 
t 

	

27 	that serves an exclusively private interest; therefore, any taking that occurs as a result of a 
z 

	

28 	foreclosure of an I-10A lien is a private action to benefit a private interest. 

16 



	

1 	Marchai cannot show that legislative enactment of Chapter n6 is a government 

2 taking by regulation or that a private foreclosure of an HOA lien serves to further a public 

3 purpose. Therefore, the Court denies Marchai's motion for summary judgment on this 

4 ground. 

	

5 	 c. 	Void for Vagueness Doctrine 

	

6 	 Marchai argues NRS Chapter 116 is unconstitutionally vague. Nevada's 

7 two-factor test for vagueness examines whether the statute, "(1) fails to provide notice 

8 sufficient to enable persons of ordinary intelligence to understand what conduct is 

	

9 	prohibited and (2) lacks specific standards, thereby encouraging, authorizing, or even 

10 failing to prevent arbitrary and discriminatory enforcement." Flamingo Paradise Gaming, 

	

11 	LLC v. Chanos,  217 P.3d 546, 553-54 (Nev. 2009) (quoting Silvar v. Eighth Judicial Dist.  

12 Court ex rel. County of Clark,  129 P.3d 682, 684-85 (Nev. 2006). "A statute which does not 

13 impinge on First Amendment freedoms... may be stricken as unconstitutionally vague only 

	

14 	if it is found to be so in all its applications. Additionally, the standard of review is less strict 

15 under a challenge for vagueness where the review is directed at economic regulations." 

	

16 	State v. Rosenthal,  819 P.2d 1296, 1300 (Nev. 1991). "Enough clarity to defeat a vagueness 

17 challenge may be supplied by judicial gloss on an otherwise uncertain statute, by giving a 

18 statute's words their well settled and ordinarily understood meaning, and by looking to the 

	

19 	common law definitions of the related term or offense." Busefink v. State,  286 P.3d 599, 

20 605 (Nev. 2012) (quoting Holder v. Humanitarian Law Project,  130 S.Ct. 2705, 2718 

	

21 	(2010)). 

	

22 	For the purposes of this Order, the Court will not dispute Marchai's assertion that 

23 NRS Chapter 116 is inartfully drafted; however, this is not enough for the Court to refuse to 

24 apply NRS Chapter 116. See Fairbanks v. Pavlikowski,  423 P.2d 401, 404 (Nev. 1967). The 

25 Court finds that NRS Chapter 116 is not unconstitutionally vague. As previously discussed 

	

26 	in the Court's decision to apply the decision of SFR in this case, Chapter 116's original 1991 

27 language put holders of first deeds of trust on notice of a potential priority conflict. Though 
2 t 

	

al 28 	there were conflicting interpretations of Chapter 116 prior to the SFR decision, judicial 

17 



	

1 	enforcement was not arbitrary or discriminatory. The decision in SFR  has clarified some 

	

2 	ambiguities in the statutes. Because this statute does not infringe on constitutionally 

3 protected rights, as previously discussed, the standard for the Court to find 

4 unconstitutional vagueness is high. The language of Chapter 116 and the SFR decision is 

5 sufficient for this Court to find NRS Chapter ii6 is not unconstitutionally vague. 

	

6 	Marchai cannot show that NRS Chapter 116 is unconstitutionally vague. Therefore, 

7 the Court denies Marchai's motion for summary judgment on this ground. 

	

8 	3. 	Alleged Issues Prior to Sale 

	

9 	 Marchai asserts there are issues with the HOA's foreclosure process prior to 

10 the foreclosure sale. Marchai argues issues regarding notice and tender prevent the HOA 

11 foreclosure sale from extinguishing Marchai's deed of trust. 

	

12 	 a. 	Notice 

	

13 	 Marchai argues that the HOA failed to comply with several notice 

14 provisions of NRS Chapter 116, including requirements that notices be mailed via first class 

	

15 	mail and notices be mailed to all parties with an interest in the properly. SFR argues the 

16 foreclosure deed conclusively establishes that the notice provisions of NRS Chapter 116 

17 were met. 

	

18 	The foreclosure deed's recitals are conclusive evidence of compliance with the notice 

	

19 	provisions of NRS 116.31162 through 116.31168. NRS 116.31166(2). The deed in this case 

	

20 	states all statutory notices were given. SFR can rely on the deed's recitals as proof that the 

21 HOA fulfilled the notice provisions of NRS Chapter 116. 

The foreclosure deed's recitals are not unassailable, however. The Nevada Supreme 

Court recently held: 

The long-standing and broad inherent power of a court to sit in equity 
and quiet title, including setting aside a foreclosure sale if the 
circumstances support such action, the fact that the recitals made 
conclusive by operation of NRS 116.31166 implicate compliance only 
with the statutory prerequisites to foreclosure, and the foreign 
precedent cited under which equitable relief may still be available in 

22 
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24 

25 

26 

27 

28 

18 



the face of conclusive recitals, at least in cases involving fraud, lead us 
to the conclusion that the Legislature, through NRS 116.31166's 
enactment, did not eliminate the equitable authority of the courts to 
consider quiet title actions when an HOA's foreclosure deed contains 
conclusive recitals. 

Shadow Wood HOA v. N.Y. Cmty. Bancorp.,  132 Nev. Adv. Op. 5 at *6 (2016). 

Based on the language in Shadow Wood  and the Court's equitable powers, the Court 

is not persuaded that sending notices via certified mail as opposed to first class mail would 

justify setting aside a foreclosure sale or its effect if the parties actually received notice in a 

timely manner. Absent some further showing that notice was not actually received, recitals 

in the foreclosure deed are sufficient to establish that the HOA complied with NRS Chapter 

116. 

Marchai only provides evidence that notice was not received by an interested party 

in one case. Marchai asserts it did not receive the notice of trustee's sale mailed on July 29, 

2013. At the time, Marchai had an interest in the Wolf Rivers property; however, Marchai 

did not have a recorded interest in the property. Though U.S. Bank transferred its deed of 

trust to Marchai in March of 2013, neither party recorded the transfer until August 12, 

2013. U.S. Bank did receive the notice of trustee's sale mailed on July 29, 2013. Marchai's 

failure to receive notice can be attributed to its own actions and the actions of U.S. Bank. 

The HOA mailed notices to all parties that it could have known had an interest in the 

property. 

Marchai failed to show the HOA violated the notice provisions of NRA Chapter 116. 

Therefore, the Court denies Marchars motion for summary judgment on this ground. 

b. Tender 

Marchai asserts the homeowner tendered the HOA lien's superpriority 

amount prior to the HOA foreclosure sale. Marchai argues this tender causes Marchai's 

deed of trust to survive the HOA foreclosure sale. 

The Court is faced with a novel set of facts in this case. The foreclosure process, 

from the first notice of delinquent assessment to the actual foreclosure sale, spanned 
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1 almost five years. During this period, Perez, the homeowner, paid the HOA $3,230.00. 

2 This is definitely more than the value of nine months of assessment fees, regardless of 

3 which year's rate is applied. At the end of the period, however, Perez still owed the HOA 

	

4 	$14,677.80. 

	

5 	The Court must determine whether the homeowner's payments to an HOA in this 

6 case constitute tender of the superpriority amount. NRS 116.3116(2) states the HOA lien is 

7 prior to first deeds of trust "to the extent of the assessments for common expenses based on 

8 the periodic budget adopted by the association... which would have become due in the 

9 absence of acceleration during the 9 months immediately preceding institution of an action 

10 to enforce the lien..." The statute does not state who can satisfy the superpriority portion of 

	

ii 	the lien. 

	

12 	 The Court finds the answer relies on the definition of "tender" rather than 

13 distinguishing between homeowners and first deed of trust holders. A party's tender of the 

	

14 	super-priority amount is sufficient to extinguish the super-priority character of the lien, 

15 leaving only a junior lien. See SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 4 14 

	

16 	(2014), rehtg denied (Oct. 16, 2014) and Sears v. Classen Garage & Sew. Co., 612 P.2d 293, 

	

17 	295 (Okla. Civ. App. 1980) ("a proper and sufficient tender of payment operates to 

	

18 	discharge a lien"). The common law definition of tender is "an offer of payment that is 

19 coupled either with no conditions or only with conditions upon which the tendering party 

	

20 	has a right to insist." Fresk v. Kraemer, 99 P.3d 282, 286-7 (Or. 2004); See also  74 Am. 

21 Jur. 2d Tender § 22. Tender is satisfied where there is "an offer to perform a condition or 

22 obligation, coupled with the present ability of immediate performance, so that if it were not 

23 for the refusal of cooperation by the party to whom tender is made, the condition or 

24 obligation would be immediately satisfied." 15 Williston, A Treatise on the Law of 

	

25 	Contracts, § 1808 (3d. ed. 1972). 

	

26 	In the case of a first deed of trust holder offering to pay the HOA nine months of 

27 assessments, a tender is undoubtedly taking place in order to satisfy the superpriority 

28 amount. The deed of trust holder offers to perform a specific condition that the HOA is 

20 



1 clearly aware of. In the case of a homeowner paying an HOA, the case is not so clear. The 

2 homeowner has a responsibility to pay the HOA fees every month. Payments to the HOA 

3 could be directed towards old or new monthly fees. The homeowner paying the HOA is not 

4 a clear offer to satisfy the HOA's superpriority lien amount. It could be an offer to satisfy 

5 the homeowner's newer debts to the HOA. 

	

6 	The Court finds that further factual development is needed to determine whether 

7 Perez's payments to the HOA constituted a valid tender. Marchai is careful in its motion for 

8 summary judgment to phrase Perez's payments to the HOA during the foreclosure process 

	

9 
	as continually being in response to the HOA's notices of delinquent liens and sales. If this 

10 was the intent of Perez, Marchai can make the case that Perez's payments to the HOA were 

	

11 	designed to satisfy the HOA lien's superpriority amount. This would potentially protect 

	

12 	Perez, as Marchai would be able to sell the Wolf Rivers property to collect Perez's debt 

13 rather than directly pursue Perez under the agreement secured by the deed of trust. On the 

14 other hand, SFR could prove Perez was attempting to keep up with her monthly dues and 

15 had no intent of directing her payments towards the HOA's superpriority amount. The 

	

16 	foreclosure process's length of time in this case further complicates the issue for both sides. 

	

17 	The Court finds genuine issues of material fact exist on the issue of tender. 

18 Therefore, the Court denies both Marchai and SFR's motion for summary judgment on this 

19 ground. 

	

20 
	 4. Alleged Issues With Foreclosure Sale 

	

21 	 Marchai asserts there are also issues with the HOA's foreclosure sale. 

22 Marchai argues issues regarding the wording in the foreclosure deed and commercial 

	

23 	reasonableness prevent the foreclosure sale from extinguishing Marchai's interest in the 

24 property. SFR argues any issues in the foreclosure process cannot impact SFR's interest in 

25 the property as a bona fide purchaser. 

26 // 

27 // 

28 

21 



a. Alessi & Koenig's Interest in the Property 

Marchai argues SFR actually purchased Alessi & Koenig's interest in 

the Wolf Rivers property rather than the HOA's interest. Marchai bases its argument on a 

sentence in the foreclosure deed: 

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed 
Trustee under that certain Notice of Delinquent Assessment Lien... 
does hereby grant, without warranty expressed or implied to: SFR... all 
its right, title and interest in the property... 

While the Court agrees this sentence is inartfully drafted, the Court does not agree 

that it conclusively establishes that Alessi & Koenig were the grantors at the HOA 

foreclosure sale. At most, this sentence creates an ambiguity in the deed. The deed 

identifies the HOA as the foreclosing beneficiary. The deed also states: 

This conveyance is made pursuant to the powers conferred upon the 
Trustee by NRS 116 et seq... All requirements of law regarding the 
mailing of copies of notices and the posting and publication of the 
copies of the Notice of Sale have been complied with. 

This ambiguity cannot be resolved in favor of Marchai on a motion for summary judgment. 

Therefore, the Court denies Marchai's motion for summary judgment on this ground. 

b. Commercial Reasonableness 

Marchai argues the HOA foreclosure sale was commercially 

unreasonable. SFR argues that there is no requirement that the sale be reasonable or, in 

the alternative, there is not sufficient proof to demonstrate that the sale was unreasonable. 

The decision in SFR did not address what commercial reasonableness was required 

in HOA foreclosure sales. SFR Investments Pool 1 v. U.S. Bank,  334 P.3d 408, 418 n.6 

(Nev. 2014), reh's denied  (Oct. 16, 2014). NRS Chapter n6, however, states, "[e]very 

contract or duty governed by this chapter imposes an obligation of good faith in its 

performance or enforcement." NRS 116.1113. 

It used to be clear that "[m]ere inadequacy of price is not sufficient to justify setting 

aside a foreclosure sale, absent a showing of fraud, unfairness or oppression." Long v.  
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1 Towne, 639 P.2d 528, 530 (Nev. 1982). The Nevada Supreme Court recently created room 

2 for debate on this issue in its Shadow Wood  decision. The Nevada Supreme Court states, 

	

3 	"demonstrating that an association sold a property at its foreclosure sale for an inadequate 

	

4 	price is not enough to set aside that sale; there must also be a showing of fraud, unfairness, 

5 or oppression. Shadow Wood HOA v. N.Y. Cmty. Bancorp.,  132 Nev. Adv. Op. 5 at * 6 

6 (2016). In the next sentence, the Nevada Supreme Court appears to distinguish a merely 

7 inadequate price from a price that is "grossly inadequate as a matter of law" and indicates 

8 that gross inadequacy may be sufficient grounds to set aside a sale. Id. 

	

9 	The Court finds that some other evidence of fraud, unfairness or oppression is still 

10 required to set aside an HOA foreclosure sale, regardless of the price. Shadow Wood  cites 

11 Golden v. Tomiyasu,  387 P.2d 989, 995 (Nev. 1963) which required some showing of fraud 

	

12 	"in addition to gross inadequacy of price" for a court to set aside a transaction. Though a 

13 sales price may be extremely low, as in the instant case before the Court, the price alone is 

	

14 	insufficient proof of commercial unreasonableness. 

	

15 	The Court finds Marchai has established that there are material issues of fact 

16 regarding whether the HOA foreclosure sale was commercially reasonable. Price is one 

17 factor the Court may consider. Marchai also argues the BOA sale was conducted after the 

18 homeowner tendered the superpriority amount to the HOA. Arguments regarding notice 

19 that the Court negated in this Order could also be relevant on the issue of commercial 

20 reasonableness with further factual development. 

	

21 	Marchai fails to establish as a matter of law that the HOA sale was commercially 

22 unreasonable. Therefore, the Court denies Marchai's motion for summary judgment on 

23 this ground. 

	

24 	 c. 	Bona Fide Purchaser 

	

25 	 SFR argues that any alleged deficiencies with the HOA foreclosure sale in this 

26 case do not impact SFR's quiet title claim because SFR is a bona fide purchaser for value. 

27 The Nevada Supreme Court recently held that potential harm to alleged bona fide 

28 purchasers must be evaluated, but it is possible to "demonstrate that the equities swayed so 
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1 far in [the homeowner's] favor as to support setting aside [the] foreclosure sale." Shadow  

2 Wood HOA v. N.Y. Cmty. Bancorp.,  132 Nev. Adv. Op. 5 at *10 (2016). 

3 Questions as to SFR's bona fide purchaser status and the balance of equities in this 

4 case are questions of fact. This is especially true in the instant case. The HOA's foreclosure 

5 proceedings lasted almost five years. Multiple notices of delinquency, default, and sale 

6 were recorded. The Court cannot rule on whether a reasonable purchaser would be put on 

7 notice by these circumstances at the summary judgment stage. 

8 	SFR fails to establish as a matter of law that it was a bona fide purchaser and that the 

9  equities in this case prevent setting aside the foreclosure sale. Therefore, the Court denies 

10 SFR's motion for summary judgment on this ground. 

11 	 IV. Conclusion 

12 	 The Court finds that genuine issues of material fact remain in this case. The Court 

13 denies SFR and Marchai's Motions for Summary Judgment and SFR's Motion to Strike. 

DATED this  /6()- day of Pfth 2016 . 
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in District Court case number A689461 DOES NOT contain the social security 
number of any person. 
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CRISTELA PEREZ; SFR INVESTMENTS 
POOL 1, LLC; U.S. BANK NATIONAL 
ASSOCIATION, N.D.; DOES I through X; 
and ROE CORPORATIONS 1 through 10, 
inclusive, 

Defendants. 

NOTICE OF ENTRY OF DECISION AND 
ORDER 

And all related actions. 

PLEASE TAKE NOTICE that on March 22, 2016 this Court entered a Decision and 

Order. A copy of said Order is attached hereto. 

DATED this 23rd  day of March, 2016. 
KIM GILBERT EBRON 

/s/ Diana Cline Ebron  
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, LLC 
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2 DA0 
	

CLERK OF THE COURT 

3 
	

EIGHTH JUDICIAL DISTRICT COURT 

4 
	

CLARK COUNTY, NEVADA 

5 

6 MARcHAI B.T., 

7 
	

Plaintiff, 

8 
VS. 

CRISTELA PEREZ; SFR INVESTMENTS POOL 1, LLC; 
9 U.S. BANK NATIONAL ASSOCIATION, N.D.; DOES I 

through X; and ROE CORPORATIONS 1 through 10, 
inclusive, 

Defendants. 

And all related actions. 
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Case No. 	A-13-689461-C 

Dep't No. 	WI 

DECISION AND ORDER 

This case arises from a homeowners' association's (MA) non-judicial foreclosure 

sale of residential real property located at 7119 Wolf Rivers Avenue in Las Vegas, Nevada. 

Now before the Court are Defendant SFR Investments Pool 1 ("SFR") and Plaintiff 

Marchars Motions for Summary Judgment and SFR's Motion to Strike. These matters 

came before the Court on February 16, 2015. The Court denies SFR and Marchai's Motions 

for Summary Judgment and SFR's Motion to Strike. 

I. 	Factual Background 

The residential property in this case, the Wolf Rivers property, is subject to the terms 

of the Wyeth Ranch Community Association's ("the HOA") Declaration of Covenants, 

Conditions and Restrictions (CC&Rs). In 2004, Cristela Perez entered into two loan 

agreements with Countrywide Home Loans in order to purchase the property. The loans 

were secured by two deeds of trust on the Wolf Rivers property. Perez refinanced these two 
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3 

1 loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust 

2 against the property on November 9, 2o05. 

4 

5 

A. First Notice of Delinquent Assessment Lien 

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8, 

2008. At that time, the HOA collected $140.00 per month in association dues. At the 

6 beginning of 2009, the HOA increased its monthly dues to $152.50. The HOA recorded a 

7 Notice of Default and Election to Sell on January 7, 2009. The HOA recorded a Notice of 

8 Trustee's Sale on January 14, 2010. In 2010, the HOA increased its monthly dues to 

	

9 	$159.50. 

	

10 	On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010, 

11 Perez paid the HOA $900.00. On April 13, 2010, the HOA proposed a payment plan to 

12 Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply 

13 with the payment plan. 

	

14 	On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default 

15 and Election to Sell to Perez. Perez paid the HOA $645.00 between August 2 and 

16 November 30, 2010. The HOA recorded a Rescission of Notice of Sale on March 9, 2011. 

17 Perez paid the HOA $160.00 on March 10, 2011. 

	

18 	 On March 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the 

19 HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4, 

20 2011, Perez paid the HOA $165.00. 

21 B. Second Notice of Delinquent Assessment Lien 

	

22 	 On December 20, 2011, the HOA recorded a second Notice of Delinquent 

23 Assessment lien. The HOA recorded a Notice of Default and Election to Sell on February 

24 28, 2012. Perez paid the HOA $760.00 between March 19 and July 26, 2012. CMG 

25 Mortgage assigned its deed of trust to CitiMortgage in May of 2012. CitiMortgage assigned 

26 the deed to U.S. Bank in July of 2012. The HOA recorded a Notice of Trustee's Sale on 

27 October 31, 2012. Perez paid the HOA $300.00 on November 13, 2012. 

28 
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1 	In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.S. 

2 Bank nor Marchai recorded the transfer of interest for approximately five months. During 

this gap, U.S. Bank did not inform Marchai of the 110A's foreclosure proceedings. The 

HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.S. Bank on 

July 29, 2013. Marchai recorded its interest in the Wolf Rivers property on August 12 9  

6 2013. Marchars loan servicer received notice of the trustee's sale on August 27, 2013, the 

day before the sale was scheduled to take place. The servicer contacted the H0A's trustee 

conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA declined. 

Alessi & Koenig as trustee for the HOA conducted a foreclosure sale of the Wolf 

Rivers property on August 28, 2013. SFR purchased the property for $21,000.00. SFR 

11 recorded a trustee's deed upon sale on September 9, 2013 identifying SFR as the grantee 

	

12 	and the HOA as the foreclosing beneficiary. The trustee's deed states: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3 

4 

5 

7 

8 

9 

10 

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed 
Trustee under that certain Notice of Delinquent Assessment Lien... 
does hereby grant, without warranty expressed or implied to: SFR... all 
its right, title and interest in the property... 

This conveyance is made pursuant to the powers conferred upon the 
Trustee by NRS 116 et seq... All requirements of law regarding the 
mailing of copies of notices and the posting and publication of the 
copies of the Notice of Sale have been complied with. 

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owes 

Marchai $489,372.77 based the agreement secured by the deed of trust. Marchai asserts 

Perez is now in default on the agreement between Perez and Marchai. 

IL Procedural History 

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S. 

Bank. Marchai seeks to judicially foreclose on the Wolf Rivers property based on Perez's 

breach of the agreement secured by the deed of trust. On November 13, 2013, SFR filed an 

answer, counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for 

declaratory relief/quiet title and injunctive relief. Specifically, SFR alleges Marchai's 

3 



3 

1 interest in the Wolf Rivers property was extinguished by the non-judicial foreclosure of the 

2 ITOA's super-priority lien established pursuant to NRS Chapter n6. The super-priority lien 

4 

5 

brands certain HOA liens as "prior to all other liens and encumbrances," excluding those 

recorded before the applicable CC&Rs. See NRS 116.3116(2)(a)-(b). The Court has entered 

defaults against Perez and U.S. Bank in this case. 

	

6 	On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the 

7 Nevada Supreme Court on an HOA foreclosure's effect on a first deed of trust. The Nevada 

8 Supreme Court issued its ruling in SFR Investments Pool  i v. U.S. Bank, 334 P.3d 408 

(Nev. 2014) on September 18, 2014. The Nevada Supreme Court denied a rehearing on 

10 October 16, 2014. The Court lifted the stay in the instant case on January 28,2015. 

	

11 	Both Marchai and SFR filed motions for summary judgment on January 14, 2016. 

12 The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA 

13 foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed 

14 oppositions to each other's motions on February 3 and 4, 2016. The parties filed replies on 

15 February 8 and 9, 2016. SFR's reply contained a countermotion to strike portions of 

16 Marchai's motion for summary judgment and opposition. SFR asserts Marches motion 

17 exceeded the appropriate page limit. SFR also argues Marchai's opposition contains 

18 evidence not properly disclosed in the discovery process. 

III. Discussion 

20 A. Motion to Strike 

21 
	The parties do not dispute that Marchai violated EDCR 2.20(a) by failing to obtain 

22 leave of Court before filing a brief in support of its motion for summary judgment that 

23 exceeded thirty pages. The parties also agree that Marches person most knowledgeable 

24 failed to appear at a properly noticed deposition on December 2, 2015. Marchai asserts that 

25 its failure to request leave of the Court to file an over-length brief was inadvertent. Marchai 

26 argues its failure to provide a person most knowledgeable for deposition was the result of 

27 miscommunication between substituted counsel. The parties have communicated 

28 
	regarding rescheduling the deposition. SFR argues these irregularities necessitate the 

9 

19 

4 



3 

1 Court striking the excess pages in Marchars motion for summary judgment and certain 

2 declarations submitted in support of Marchai's opposition to SFR's motion for summary 

4 

5 

7 

6 will not be prejudiced by the Court's decision to deny its motion. The table of contents in 

judgment. 

The Court finds the interests of deciding this motion on its merits outweigh the need 

to sanction Marchai for technical violations of Court rules. The Court also finds that SFR 

Marchai's motion for summary judgment uses extremely descriptive headings containing 

8 the factual and legal assertions Marchai makes throughout its motion. Using just these 

9 headings and Marchai ls exhibits, the Court would be able to evaluate Marchai's arguments. 

10 In addition, though Marchai's person most knowledgeable failed to attend the scheduled 

11 December 2)  2015 deposition, Marchai has presented an explanation to the Court. The 

12 	substitution of counsel created confusion regarding the deposition. This does not excuse 

13 Marchai from presenting its person most knowledgeable at a subsequent deposition, which 

14 the parties are working towards. 

15 	Failure to ask for leave, which would have been granted, and to attend one 

16 deposition does not justify the level of sanctions contemplated by SFIts motion to strike. 

17 The Court and the parties are benefitted by the Court considering all relevant, appropriate 

18 	material in rendering a decision. Therefore, the Court denies SFR's motion to strike. 

Motions for Summary Judgment 

Summary judgment is appropriate "when the pleadings and other evidence on file 

demonstrate that no genuine issue as to any material fact remains and that the moving 

party is entitled to a judgment as a matter of law." Wood v. Safeway. Inc.,  121 P.3d 1026, 

1029 (Nev. 2005) (internal quotation marks and alterations omitted). "If the party moving 

for summary judgment will bear the burden of persuasion at trial, that party 'must present 

evidence that would entitle it to a judgment as a matter of law in the absence of contrary 

evidence.' Francis v. Wynn Las Vegas, LLC,  262 P.3d 705, 714 (Nev. 2011) (citing Cuzze v.  

Univ. & Cmty. Coll. Sys. of Nev.,  172 P.3d 131, 134 (Nev. 2007)). "When requesting 

summary judgment, the moving party bears the initial burden of production to 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5 



1 demonstrate the absence of a genuine issue of material fact. If the moving party meets its 

2 burden, then the nonmoving party bears the burden of production to demonstrate that 

3 there is a genuine issue of material fact. Las Vegas Metro. 	Dept v. C_ore is Ins. Co., 

4 	256 P.3d 958, 961 (Nev. 2011) (internal citations omitted). 

5 	Marchai and SFR seek summary judgment on each of their claims. SFR argues the 

6 HOA foreclosure sale extinguished Marchai's interest in the Wolf Rivers property. Marchai 

7 argues its interest survived the foreclosure sale and is superior to SFR's interest. To 

8 determine what interests remain on the Wolf Rivers property and the interests' priority, the 

9 Court must evaluate NRS Chapter 116 and the foreclosure process in this particular case. 

1. 	Retroactive Application of the SFR Decision 

Marchai argues the decision in SFR  Investments Pool 1 v. U.S. Bank, 334 

13.3d 408 (Nev. 2014), relfg denied  (Oct. 16, 2014) should only be applied prospectively. 

SFR  was decided on September 18, 2014. In the instant case, the foreclosure sale took place 

on August 28, 2013. 

The Nevada Supreme Court has ruled that: 

In determining whether a new rule of law should be limited to 
prospective application, courts have considered three factors: (1) "the 
decision to be applied nonretroactively must establish a new principle 
of law, either by overruling clear past precedent on which litigants may 
have relied, or by deciding an issue of first impression whose resolution 
was not clearly foreshadowed;" (2) the court must "weigh the merits 
and demerits in each case by looking to the prior history of the rule in 
question, its purpose and effect, and whether retrospective operation 
will further or retard its operation;" and (3) courts consider whether 
retroactive application "could produce substantial inequitable results." 

Breithau t v. USAA Pro . & Cas. Ins. Co. 867 P.2d 402, 405 (Nev. 1994) (quoting 

Chevron  Oil Co. v. Huson,  404 U.S. 971106-07 (1971)). 

In the SFR decision, the Nevada Supreme Court noted, "Nevada's state and federal 

district courts are divided on whether NRS 116.3116 establishes a true priority lien." SFR 

Investments Pool 1 v. U.S. Bank,  334 P.3d 408, 412 (Nev. 2014), rehig denied  (Oct. 16, 

2014). There was no clear past precedent on the issue. The superpriority of HOA liens was 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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3 

4 

5 

7 

6 2012 Nevada Real Estate Division advisory opinion holding an HOA could enforce its 

a matter of first impression for the Nevada Supreme Court, but the resolution was 

foreshadowed. The Nevada Supreme Court relied on the language of NRS Chapter 116 and 

official comments to the Uniform Common Interest Ownership Act of 1982. Id. The 

language establishing the nature of the superpriority lien was amended in 2009, several 

years before the foreclosure sale in this case. The SFR decision also relied on a December 

superpriority lien through a non-judicial foreclosure. 334 P.3d at 416-417. 

	

8 	In addition, the Court finds that applying the SFR decision to the facts of this case 

9 does not interfere with the prior history of the rule in question and will not produce 

	

10 	substantial inequitable results. NRS 116.3116 was adopted in 1991. The original 1991 

	

11 	language states that an HOA lien is prior to a first security interest on the property "to the 

12 extent of the assessments for common expenses based on the periodic budget adopted by 

13 the association pursuant to section 99 of this act which would have become due in the 

14 absence of acceleration during the 6 months immediately preceding institution of an action 

	

15 	to enforce the lien." At this point, holders of first deeds of trust were on notice of a potential 

	

16 	priority conflict. 

	

17 	The Court finds that applying SFR to the facts in this case does not implicate any 

	

18 	concerns about retroactive application of a new principle of law. Therefore, in evaluating 

	

19 	the constitutionality and application of NRS Chapter 116, the Court will refer to the decision 

20 in IFF. 

2. 	Constitutionality of NRS Chapter ii6 

i 

21 

22 	 Marchai argues the HOA foreclosure provisions of NRS Chapter u6 are 

23 unconstitutional, which would prevent the HOA sale from extinguishing Marchai's interest 

24 	in the Wolf Rivers property. Specifically, Marchai cites the due process clause, takings 

25 clause, and void for vagueness doctrine. 

26 	 a. Procedural Requirements of NRS Chapter 116 

27 	 Nevada Revised Statute Chapter ii6 provides the procedural 

28 requirements for homeowners' associations seeking to secure a lien for unpaid assessments 

7 



1 	and fees. "NRS 116.3116(2)... splits an HOA lien into two pieces, a superpriority piece and a 

2 	subpriority piece. The superpriority piece, consisting of the last nine months of unpaid 

HOA dues and maintenance and nuisance-abatement charges, is 'prior to' a first deed of 3 
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4 trust." SFR Investments Pool 1 v. U.S. Bank,  334 P.3d 408, 411 (Nev. 2014), reld 

5 

7 

6 	Court to be a true super-priority lien, which will extinguish a first deed of trust if foreclosed 

(Oct. 16, 2014). That super-priority portion of the lien was held by the Nevada Supreme 

upon pursuant to Chapter 116's requirements. Id. at 419. Specifically, "[t]he sale of a unit 

	

8 	pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the 

9 unit's owner without equity or right of redemption." NRS 116.31166(3); see also SFR v. U.S.  

10 Bank,  334 P.3d at 412. 

	

11 	For an HOA foreclosure sale to be valid, Chapter 116 requires the foreclosing HOA 

12 and its agent comply with several requirements related to notifying interested parties, 

	

13 	including junior lienholders, of the impending foreclosure sale. To initiate foreclosure 

14 under Chapter 116, a Nevada HOA must first notify the owner of the delinquent 

	

15 	assessments. See NRS 116.31162(1)(a). If the owner does not pay within thirty days, the 

16 HOA must then provide the owner a notice of default and election to sell. See NRS 

	

17 	116.31162(0()). 

	

18 	After recording the notice of default and election to sell, Chapter 116 requires the 

19 HOA to mail a copy of the notice of default and election to sell to lejach person who has 

	

20 	requested notice pursuant to NRS 107.090 or 116.31168." NRS 116.31163(1). At closer look, 

21 this provision of Chapter 116 requires the HOA to mail the notice of default to "[e]ach 

22 person who has recorded a request for a copy of the notice" and "[e]ach other person with 

	

23 	an interest whose interest or claimed interest is subordinate to the [association's lien]." 

24 NRS 107.090(2)-(4) (reading NRS 107.090 and 116.31168 together, "deed of trust" has been 

	

25 	replaced with "association's lien"); see NRS 116.31168(1) ("NRS 107.090 appl[iesi to the 

	

26 	foreclosure of an association's lien as if a deed of trust were being foreclosed"). In addition 

27 to noticing those interested persons, Chapter 116 requires the HOA to mail notice to lajny 

28 holder of a recorded security interest encumbering the unit's owner's interest who has 

8 



	

1 	notified the association, 30 days before the recordation of the notice of default, of the 

	

2 	existence of the security interest." NRS 116.31163(2); see NRS 111.320 ("record[ing]... 

	

3 	must from the time of filing... impart notice to all persons of the contents thereof); see 

4 also First Nat. Bank v. Meyers,  161 P. 929, 931 (Nev. 1916) ("One need but revert to the fact 

5 that recordation is for the purpose of giving notice to the world"). In sum, a foreclosing 

6 HOA must mail the notice of default and election to sell to (1) persons who have recorded a 

7 request for notice, (2) persons holding or claiming a subordinate interest, and (3) holders of 

	

8 	security interests recorded at least 30 days before notice of default. 

	

9 	Then, if the lien has not been paid off within 90 days, the HOA may continue with 

10 the foreclosure process. See NRS 116.31162(1)(c). The HOA must next mail a notice of sale 

11 to all those who were entitled to receive the prior notice of default and election to sell, as 

	

12 	well as the holder of a recorded security interest if the security interest holder "has notified 

	

13 	the association, before the mailing of the notice of sale of the existence of the security 

	

14 	interest." See NRS 116.311635(1)(a)(1), (b)(2). As this Court interprets the "notified -the- 

15 association" provision, this additional notice requirement simply means the HOA must 

	

16 	mail the notice of sale to any holder of a security interest who has recorded its interest prior 

17 to the mailing of the notice of sale. 

	

18 	 b. Due Process Clause 

	

19 	 Marchai alleges NRS 116.3116 is unconstitutional because Chapter 116's 

20 express notice provisions do not require HOAs to provide mandatory notice to lenders of an 

	

21 	impending non-judicial foreclosure; rather, Chapter 116 requires lenders to request notice 

22 in advance of foreclosure in order to receive notice of foreclosure. Marchai argues Chapter 

	

23 	116's notice provisions, on their face, fail to meet the notice requirements of the due process 

24 clause and therefore render Chapter 116's non-judicial foreclosure scheme unconstitutional 

	

25 	on its face. 

	

26 
	

i. 	Constitutional Notice Requirement 

	

27 
	 "[P]rior to an action which will affect an interest in life, liberty, 

28 or property protected by the Due Process Clause of the Fourteenth Amendment, a State 

9 



1 	must provide 'notice reasonably calculated, under all circumstances, to apprise interested 

2 parties of the pendency of the action and afford them an opportunity to present their 

3 objections." Mennonite Bd. of Missions v. Adams, 462 U.S. 7917 795 (1983) (holding 

statutory notice requirements posting and publishing announcement of pending tax sale 

5 did not meet requirements of the Due Process Clause of the Fourteenth Amendment) 

6 (quoting Mullane v. Central Hanover  Bank  & Trust Co.,  339 U.S. 306, 314 (1950)). "In 

Mennonite,  the Supreme Court applied this principle and found that mere constructive 

8 notice afforded inadequate due process to a readily ascertainable mortgage holder." Cont'l  

9 

 

Ins. Co. v. Moseley,  683 P.2d 20, 21 (Nev. 1984). The Court held that personal service or 

10 mailed notice is required: "Notice by mail or other means as certain to ensure actual notice 

11 is a minimum constitutional precondition to a proceeding which will adversely affect the 

12 liberty or property interests of any party, whether unlettered or well versed in commercial 

13 practice, if its name and address are reasonably ascertainable." Mennonite,  462 U.S. at 

14 	800 (emphasis in original). 

15 	Under NRS 116.31162, HOAs are required to give actual notice of their impending 

16 lien foreclosures to record owners of the property at issue. Although Chapter 116 requires 

17 actual notice be given to the property owner, the United States Supreme Court has long 

18 held, In]otice to the property owner, who is not in privity with his creditor and who has 

19 failed to take steps necessary to preserve his own property interest, also cannot be expected 

20 to lead to actual notice to the mortgagee." Mennonite,  462 U.S. at 799. The question here 

21 becomes, does Chapter 116 provide mortgage holders actual notice — "notice mailed to the 

22 mortgagee's last known available address, or by personal service." See Mennonite,  462 U.S. 

23 	at 798. 

24 	Marchai argues Nevada law shifts the burden of giving notice to the mortgagee 

25 because associations need only give actual notice to a lienholder "who has notified the 

26 	association, 30 days before the recordation of the notice of default, of the existence of [its] 

27 	security interest." MRS 116.31163(2). Statutory provisions that require a party to give 

28 	notice in order to get notice are often referred to as "opt-in" or "request-notice" provisions. 

4 

7 

10 



	

1 	In Small Engine Shop, Inc. v. Cascio,  the Fifth Circuit Court of Appeals held that 

	

2 	Louisiana's "request-notice" statute "prospectively shift[ed] the entire burden of ensuring 

3 adequate notice to an interested property owner regardless of the circumstances." 878 F.2d 

	

4 	883, 884 (5th Cir. 1989). Such a shift in the burden of ensuring adequate notice, the Small 

5 Engine  Court held, does not afford a defaulting property owner facing foreclosure adequate 

6 notice under Mennonite  and therefore violates the Due Process Clause. Id.  at 890; see  also  

7 USX Corp7. Champlin,  992 F42d 1380 2  1385 (5th Cir. 1993) ("[second  mortgagee]'s 

	

8 	interest, even though terminable by foreclosure of the superior loan was sufficient to trigger 

	

9 	due process"). For that reason, the court held the "request-notice" statute only serves to 

10 supplement the preexisting notice scheme, to allow creditors who are not otherwise 

11 reasonably ascertainable to become ascertainable. Small Engine,  878 F.2d at 892-3. 

	

12 	Chapter n62  if read in a vacuum, could lead to the erroneous interpretation that a 

13 mortgage holder is only entitled to receive notice of a homeowners' association's impending 

14 foreclosure if that mortgage holder requests such notice from the association; however, this 

15 reading would ignore the well-established cannon of statutory interpretation- 

	

16 	constitutional avoidance. "It is elementary when the constitutionality of a statute is 

17 assailed, if the statute be reasonably susceptible of two interpretations, by one of which it 

18 would be unconstitutional and by the other valid, it is our plain duty to adopt that 

	

19 	construction which will save the statute from constitutional infirmity." U S ex rel Attorney 

	

20 	Gen. v. Delaware & Hudson Co,  213 U.S. 366 (1909); see also State v. Curler, 67 P. 1075, 

	

21 	1076 (Nev. 1902) ("it is a well—established rule of this and other courts that constitutional 

22 questions will never be passed upon, except when absolutely necessary to properly dispose 

	

23 	of the particular case"). 

	

24 	The reading of Chapter 116's notice requirements in a way to be constitutionally valid 

1-4 25 requires that a foreclosing homeowners' association must provide notice to the following 
'clD' 

	

26 	parties: 

,4 	124 

 

	

27 	 (1) Any interested person who has recorded a request for notice with the proper 
z 	L,1  

ai 28 county recorder must be mailed copies of the notice of default and election to sell and the 

11 



notice of sale. See NRS 116.31163(1) (notice of default must be given to "[e]ach person who 

has requested notice pursuant to NRS 1437.090 or 116.31168"), NRS 107.090(2) (a "request 

3 for a copy of the notice of default or of sale" must be "record[ed] in the office of the county 

4 recorder of the county in which any part of the real property is situated"), and NRS 

	

5 	116.31168(1) ("The request must identify the lien by stating the names of the unit's owner 

	

6 	and the common-interest community."); see also  NRS 116.311635(1)(b)(1) (notice of sale 

7 must be mailed to all persons entitled to receive a copy of the notice of default). This 

	

8 	request-notice provision exists to allow interested parties who are not otherwise 

	

9 	ascertainable an opportunity to receive notice and protect their interest. 

	

10 	(2) Any other person holding or claiming an interest subordinate to the association's 

	

ii 	lien must be mailed copies of the notice of default and election to sell and the notice of sale. 

	

12 	See NRS 116.31163(1) and .311635(1)(b)(1), supra; see also  MRS 116.31168(1) (incorporating 

13 requirements of NRS 107.090 to HOA foreclosures) and NRS 107.090(3)(b) (notice must 

14 be mailed to "[e]ach other person with an interest whose interest or claimed interest is 

	

15 	subordinate to the [association's lien]."). This catch-all provision exists to provide notice to 

16 any other interested party whose identity is reasonably ascertainable. 

	

17 	(3) Any holders of a recorded security interest that encumbers the homeowner's 

	

18 	interest must be mailed copies of (a) the notice of default and election to sell, if the security 

19 interest was recorded at least 30 days before notice of default was recorded, and (b) the 

	

20 	notice of sale, if the security interest was recorded prior to the mailing of the notice of sale. 

21 See NRS 116.31163(2), supra,  and NRS n6.311635(10)(2) (HOA must mail notice of sale 

	

22 	to security interest holder that "has notified the association, before the mailing of the notice 

	

23 	of sale of the existence of the security interest"); see also  NRS 111.320, supra,  and First Nat.  

	

24 	Bank v. Meyers,  161 P. at 931 (recording of the security interest gives notice to the world of• 

	

25 	that interest). 

	

26 	This actual notice provision explicitly requires the foreclosing homeowners' 

27 association to provide notice to mortgage holders that have timely recorded interest in the 

	

28 	subject property. 	Therefore, Marchai's facial challenge of Chapter 116's notice 

12 



I requirements fails because the provisions of Chapter 116 read as a whole and in conjunction 

2 with well-established related law ensures mortgage holders and other interested parties 

3 receive actual notice of a homeowners' association's impending non-judicial foreclosure 

	

4 
	sale. 

	

5 	 b. State Action Requirement 

	

6 	 Although Chapter 116, on its face, provides for notice firmly grounded 

7 within the boundaries of the Due Process Clause of the Fourteenth Amendment, the Court 

8 questions whether the mandates of the Due Process Clause are in fact triggered. Marchai 

9 must identify some "state action" that runs afoul of the Fourteenth Amendment. See Lugar 

10 v. Edmondson Oil Co., 457 U.S. 922, 930 (1982) ("the Due Process Clause protects 

11 individuals only from governmental and not from private action, plaintiffs had to 

12 demonstrate that the sale of their goods was accomplished by state action"); see also  

	

13 	S.O.C., Inc. v. Mirage Casino-Hotel, 23 P.3d. 243, 247 (Nev. 2001) ("The general rule is that 

14 the Constitution does not apply to private conduct."). "Embedded in our Fourteenth 

15 Amendment jurisprudence is a dichotomy between state action, which is subject to scrutiny 

16 under the Amendment's Due Process Clause, and private conduct, against which the 

17 Amendment affords no shield, no matter how unfair that conduct may be." Nat'l_Collegte 

	

18 	Athletic Ass'n V. Tarkanian, 488 U.S. 179, 191 (1988) (holding state university's imposition 

19 of sanctions against legendary basketball coach Jerry Tarkanian in furtherance of the 

20 NCikA's rules and recommendations did not transform NCAA's private conduct into state 

	

21 	action). 

	

22 	 In analyzing the state-action issue where a private party's decisive conduct has 

23 caused harm to another private party, the question becomes "whether the State was 

	

24 	sufficiently involved to treat that decisive conduct as state action." Tarkanian, 488 U.S. at 

	

25 	192. In general, the State's involvement may transform private conduct into state action 

26 when the State delegates its authority to the private actor; the State knowingly accepts 

27 benefits derived from unconstitutional behavior; or when the State creates the legal 

	

28 	framework governing the private conduct. Id. (citing for each proposition, respectively, 

13 



3 

1 West v. Atkins, 487 U.S. 42 (1988); Burton v. Wilmington Parking Authority, 365 U.S. 715, 

2 	722 (1961); and North Georgia Finishing, Inc. v. Di-Chem. Inc., 419 U.S. 601 (1975) 

4 

5 

(holding state's garnishment statute, which permitted writ of garnishment to be issued in 

pending actions by court clerk, denied due process of law)). 

The conduct at issue in this case, a non-judicial foreclosure authorized by Nevada 

6 law, centers the state-action analysis on the Nevada's creation of the legal framework 

7 governing HOA non-judicial foreclosure actions. The inquiry here turns on whether the 

8 Nevada Legislature's enactment of the legal framework governing non-judicial foreclosure 

of homeowners' association liens constitutes sufficient state action to trigger the due 

10 process protections of the Fourteenth Amendment for mortgage holders. This Court finds 

	

11 	it is not. 

	

12 	 The "State is responsible for the... act of a private party when the State, by its law, 

	

13 	has compelled the act." Adickes v. S. H. Kress & Co., 398 U.S. 144, 170 (1970). However, 

14 a State's mere acquiescence in a private action does not convert that action into that of the 

	

15 	State. See Hug  Bros. v. Brooks,  436 U.S. 149, 164 (1978). 

	

16 	In Flagg Bros. v. Brooks,  Ms. Brooks had fallen on hard times, faced eviction, and 

17 was forced by circumstance to place her belongings in storage. Ms. Books filed a lawsuit 

18 against the storage company, Flagg Brothers, alleging a violation of her Fourteenth 

	

19 	Amendment rights. Specifically, the issue centered on Flagg Brothers's threat to sell Ms. 

20 Brooks's belongings pursuant to New York Uniform Commercial Code unless she paid her 

	

21 	storage fee. Id., 436 U.S. at 153. Ms. Brooks argued that "Flagg Brothers' proposed action 

	

22 	[.vsTa]s properly attributable to the State because the State ha[d]  authorized and encouraged 

23 it in enacting [the statutory framework authorizing the sale of her property to satisfy the 

	

24 	storage lien]." Id., 436 U.S. at 164. The Court held that the state statute, together with 

	

25 	private action conforming to the statute, was insufficient to establish state action, 

	

26 	reasoning: 

27 

28 

9 

Here, the State of New York has not compelled the sale of a 
bailor's goods, but has merely announced the circumstances 
under which its courts will not interfere with a private sale. 

14 



1 
Indeed, the crux of respondents' complaint is not that the State 
has acted, but that it has refused to act. This statutory refusal to 
act is no different in principle from an ordinary statute of 
limitations whereby the State declines to provide a remedy for 
private deprivations of property after the passage of a given 
period of time. 

Flagg Bros., 436 U.S. at 166 (emphasis in original). 

Here, the State of Nevada, by enacting the provisions of Chapter 116, has merely 

announced the requirements a homeowners' association must fulfill to legally foreclose on a 

lien; the State of Nevada has not compelled homeowners' associations to act. Like the State 

of New York in Flagg Bros., here the State of Nevada has announced circumstances in 

which it will not interfere with the foreclosure of homeowners' association liens. Therefore, 

because the State of Nevada has merely acquiesced to, and not compelled, the non-judicial 

foreclosure of homeowners' association liens, this Court finds state action does not exist in 

this situation sufficient to implicate the protections of the due process clause. 

Marchai cannot show that legislative enactment of Chapter ir6 is a due process 

violation. Therefore, the Court denies Marchai's motion for summary judgment on this 

ground. 

11. 	Taking Clause 

Marchai argues that NRS Chapter 116 effects a regulatory taking. The 

Fifth Amendment to the United States Constitution prohibits "private property be[ing] 

taken for public use without just compensation." U.S. Const. amend. V. Article One of the 

Nevada Constitution correspondingly provides that "{pjrivate property shall not be taken 

for public use without just compensation having been first made, or secured." Nev. Const. 

art. I, § 8(6). The Nevada Supreme Court clarified regulatory taking jurisprudence as 

follows: "a per se regulatory taking occurs when a public agency seeking to acquire property 

for a public use... fails to follow the [statutory eminent domain] procedures... and 

appropriates or permanently invades private property for public use without first paying 

just compensation." See McCarran Intl Airport v. Sisolak,  137 P.3d 1110, 1127 (Nev. 2006). 

"In deciding whether a particular governmental action has effected a taking, this Court 
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3 

1 focuses... both on the character of the action and on the nature and extent of the 

2 	interference with rights in the parcel as a whole." Tahoe-Sierra Pres. Council, Inc. v. 

4 

5 

Tahoe Regl Planning Agency, 535 U.S. 302, 327 (2002) (quoting San Diego Gas & Elec. 

Co. v. San Diego, 450 U.S. 621, 636 (1981)). 

The Nevada Legislature's enactment of the statutory framework encompassing HOA 

6 liens and non-judicial foreclosures does not rise to the level of a government taking for a 

7 public purpose. The enactment of the statutory framework alone is insufficient government 

	

8 	action to establish such a taking. The character of the legislative action is simply to create a 

legal framework for private conduct to operate within, and because the foreclosure action is 

	

143 	non-judicial, the nature of the government interference in private property is minimal, 

11 possibly even non-existent. In fact, one of the many complaints about Chapter 116's 

12 framework, is the prescription that HOA liens may be foreclosed upon without government 

13 intervention or judicial approval. That being so, the foreclosure of an HOA lien is not an 

14 action of the government, but instead is that of a private party — the HOA and its 

	

15 	foreclosure agent. 

	

16 	In SFR v. U.S. Bank, the Court found the private interest at stake here was "essential 

17 for common-interest communities," stating, "Otherwise, when a homeowner walks away 

18 from the property and the first deed of trust holder delays foreclosure, the HOA has to 

19 'either increase the assessment burden on the remaining unit/parcel owners or reduce the 

20 services the association provides (e.g., by deferring maintenance on common amenities)." 

	

21 	SFR v. U.S. Bank, 334 13.3d 408, 414 (Nev. 2014), rehig denied (Oct. 16, 2014) (quoting 

22 Uniform Law Commission's Joint Editorial Board for Uniform Real Property Acts, The Six- 

23 Month "Limited Priori Lien" for Association Fees Under the Uniform Common Interest 

24 

25 

	

26 	strategically or for some other reason." Id. A homeowners' association is a private entity 

	

27 	that serves an exclusively private interest; therefore, any taking that occurs as a result of a 

	

28 	foreclosure of an HOA lien is a private action to benefit a private interest. 

9 

Ownership Act, at 5-6). The Court noted that the true super-priority lien was created "No 

avoid having the community subsidize first security holders who delay foreclosure, whether 

16 



1 	Marchai cannot show that legislative enactment of Chapter 116 is a government 

2 taking by regulation or that a private foreclosure of an HOA lien serves to further a public 

purpose. Therefore, the Court denies Marchai's motion for summary judgment on this 

4 ground. 

C. Void for Vagueness Doctrine 

	

6 	 Marchai argues NRS Chapter 116 is unconstitutionally vague. Nevada's 

two-factor test for vagueness examines whether the statute, "(1) fails to provide notice 

8 sufficient to enable persons of ordinary intelligence to understand what conduct is 

prohibited and (2) lacks specific standards, thereby encouraging, authorizing, or even 

10 failing to prevent arbitrary and discriminatory enforcement." Flamingo Pua_i_se G_am_ingi   

	

11 	LLC v. Chanos, 217 P.3d 546, 553 -54 (Nev. 2009) (quoting Silvar v. Eighth Judicial Dist.  

12 Court ex rel. County of Clark, 129 P.3d 682, 684-85 (Nev. 2006). "A statute which does not 

13 impinge on First Amendment freedoms... may be stricken as unconstitutionally vague only 

	

14 	if it is found to be so in all its applications. Additionally, the standard of review is less strict 

15 under a challenge for vagueness where the review is directed at economic regulations." 

16 State v. Rosenthal 819 P.2d 1296, 1300 (Nev. 1991). "Enough clarity to defeat a vagueness 

17 challenge may be supplied by judicial gloss on an otherwise uncertain statute, by giving a 

18 statute's words their well settled and ordinarily understood meaning, and by looking to the 

19 common law definitions of the related term or offense." Busefink v. State, 286 P.3d 599, 

20 605 (Nev. 2012) (quoting Holder v. Humanitarian Law Project, 130 S.Ct. 2705, 2718 

	

21 	(2010)). 

	

22 	 For the purposes of this Order, the Court will not dispute Marchai's assertion that 

23 NRS Chapter 116 is inartfully drafted; however, this is not enough for the Court to refuse to 

24 apply NRS Chapter 116. See Fairbanks v. Pavlikowski, 423 P.2d 401, 404 (Nev. 1967). The 

25 Court finds that NRS Chapter 116 is not unconstitutionally vague. As previously discussed 

	

26 	in the Court's decision to apply the decision of SFR in this case, Chapter 116's original 1991 

27 language put holders of first deeds of trust on notice of a potential priority conflict. Though 

	

28 	there were conflicting interpretations of Chapter 116 prior to the SFR decision, judicial 

3 

5 

7 

9 

17 



1 enforcement was not arbitrary or discriminatory. The decision in SFR has clarified some 

2 	ambiguities in the statutes. Because this statute does not infringe on constitutionally 

protected rights, as previously discussed, the standard for the Court to find 

unconstitutional vagueness is high. The language of Chapter 116 and the SFR decision is 

sufficient for this Court to find NRS Chapter n6 is not unconstitutionally vague. 

Marchai cannot show that NRS Chapter 116 is unconstitutionally vague. Therefore, 

the Court denies Marchai's motion for summary judgment on this ground. 

3. 	Alleged Issues Prior to Sale 

Marchai asserts there are issues with the H0A's foreclosure process prior to 

the foreclosure sale. Marchai argues issues regarding notice and tender prevent the HOA 

foreclosure sale from extinguishing Marchals deed of trust. 

were met. 

18 The foreclosure deed's recitals are conclusive evidence of compliance with the notice 

19 provisions of NRS 116.31162 through 116.31168. NRS 116.31166(2). The deed in this case 

20 states all statutory notices were given. SFR can rely on the deed's recitals as proof that the 

21 HOA fulfilled the notice provisions of NRS Chapter 116. 

22 	The foreclosure deed's recitals are not unassailable, however. The Nevada Supreme 

23 Court recently held: 

24 

25 

26 

27 

28 

a. 	Notice 

Marchai argues that the HOA failed to comply with several notice 

provisions of NRS Chapter 116, including requirements that notices be mailed via first class 

mail and notices be mailed to all parties with an interest in the property. SFR argues the 

foreclosure deed conclusively establishes that the notice provisions of NRS Chapter 116 

18 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

The long-standing and broad inherent power of a court to sit in equity 
and quiet title, including setting aside a foreclosure sale if the 
circumstances support such action, the fact that the recitals made 
conclusive by operation of NRS 116.31166 implicate compliance only 
with the statutory prerequisites to foreclosure, and the foreign 
precedent cited under which equitable relief may still be available in 



the face of conclusive recitals, at least in cases involving fraud, lead us 
to the conclusion that the Legislature, through NRS 116.31166's 
enactment, did not eliminate the equitable authority of the courts to 
consider quiet title actions when an HOA's foreclosure deed contains 
conclusive recitals. 

Shadow Wood HOA v. N.Y. CmtBancorp.,  132 Nev. Adv. Op. 5 at *6(2016). 

Based on the language in Shadow Wood  and the Court's equitable powers, the Court 

is not persuaded that sending notices via certified mail as opposed to first class mail would 

justify setting aside a foreclosure sale or its effect if the parties actually received notice in a 

timely manner. Absent some further showing that notice was not actually received, recitals 

in the foreclosure deed are sufficient to establish that the HOA complied with NRS Chapter 

116. 

Marchai only provides evidence that notice was not received by an interested party 

in one case. Marchai asserts it did not receive the notice of trustee's sale mailed on July 29, 

2013. At the time, Marchai had an interest in the Wolf Rivers property; however, Marchai 

did not have a recorded interest in the property. Though U.S. Bank transferred its deed of 

trust to Marchai in March of 2013, neither party recorded the transfer until August 12, 

2013. U.S. Bank did receive the notice of trustee's sale mailed on July 29, 2013. Marchai's 

failure to receive notice can be attributed to its own actions and the actions of U.S. Bank. 

The HOA mailed notices to all parties that it could have known had an interest in the 

property. 

Marchai failed to show the HOA violated the notice provisions of NRA Chapter 116. 

Therefore, the Court denies Marchai's motion for summary judgment on this ground. 

b. Tender 

Marchai asserts the homeowner tendered the HOA lien's superpriority 

amount prior to the HOA foreclosure sale. Marchai argues this tender causes Marchai's 

deed of trust to survive the HOA foreclosure sale. 

The Court is faced with a novel set of facts in this case. The foreclosure process, 

from the first notice of delinquent assessment to the actual foreclosure sale, spanned 
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1 almost five years. During this period, Perez, the homeowner, paid the HOA $3,230.00. 

2 This is definitely more than the value of nine months of assessment fees, regardless of 

3 which year's rate is applied. At the end of the period, however, Perez still owed the HOA 

	

4 	$14,677.80. 

	

5 	The Court must determine whether the homeowner's payments to an HOA in this 

6 case constitute tender of the superpriority amount. NRS 116.3116(2) states the HOA lien is 

7 prior to first deeds of trust "to the extent of the assessments for common expenses based on 

8 the periodic budget adopted by the association... which would have become due in the 

9 absence of acceleration during the 9 months immediately preceding institution of an action 

	

10 	to enforce the lien..." The statute does not state who can satisfy the superpriority portion of 

	

ii 	the lien. 

	

12 	 The Court finds the answer relies on the definition of "tender" rather than 

13 distinguishing between homeowners and first deed of trust holders. A party's tender of the 

	

14 	super-priority amount is sufficient to extinguish the super-priority character of the lien, 

15 leaving only a junior lien. See SFR Investments Pool I v. U.S. Bank, 334 Pi3d 4087 414 

	

16 	(2014), reh*g denied (Oct. 16, 2014) and Sears v. Classen Garage & Serv. Co.,  612 P.2d 293, 

17 295 (Okla. Civ. App. 1980) ("a proper and sufficient tender of payment operates to 

18 discharge a lien"). The common law definition of tender is "an offer of payment that is 

19 coupled either with no conditions or only with conditions upon which the tendering party 

	

20 	has a right to insist." Fresk v. Kraemer, 99 P.3d 282, 286-7 (Or. 2004); see also  74 Am. 

21 Jur. 2d Tender § 22. Tender is satisfied where there is "an offer to perform a condition or 

22 obligation, coupled with the present ability of immediate performance, so that if it were not 

23 for the refusal of cooperation by the party to whom tender is made, the condition or 

24 obligation would be immediately satisfied." 15 Williston, A Treatise on the Law of 

	

25 	Contracts, § 1808 (3d. ed. 1972). 

	

26 	In the case of a first deed of trust holder offering to pay the HOA nine months of 

27 assessments, a tender is undoubtedly taking place in order to satisfy the superpriority 

28 amount. The deed of trust holder offers to perform a specific condition that the HOA is 

t 

20 



clearly aware of. In the case of a homeowner paying an ROA, the case is not so clear. The 

homeowner has a responsibility to pay the HOA fees every month. Payments to the HOA 

could be directed towards old or new monthly fees. The homeowner paying the HOA is not 

a clear offer to satisfy the HOA's superpriority lien amount. It could be an offer to satisfy 

the homeowner's newer debts to the HOA. 

The Court finds that further factual development is needed to determine whether 

Perez's payments to the HOA constituted a valid tender. Marchai is careful in its motion for 

summary judgment to phrase Perez's payments to the HOA during the foreclosure process 

as continually being in response to the H0A's notices of delinquent liens and sales. If this 

was the intent of Perez, Marchai can make the case that Perez's payments to the HOA were 

designed to satisfy the HOA 	superpriority amount. This would potentially protect 

Perez, as Marchai would be able to sell the Wolf Rivers property to collect Perez's debt 

rather than directly pursue Perez under the agreement secured by the deed of trust. On the 

other hand, SFR could prove Perez was attempting to keep up with her monthly dues and 

had no intent of directing her payments towards the H0A's superpriority amount. The 

foreclosure process's length of time in this case further complicates the issue for both sides. 

The Court finds genuine issues of material fact exist on the issue of tender. 

Therefore, the Court denies both Marchai and SFR's motion for summary judgment on this 

ground. 

4. Alleged Issues With Foreclosure Sale 

Marchai asserts there are also issues with the H0A's foreclosure sale. 

Marchai argues issues regarding the wording in the foreclosure deed and commercial 

reasonableness prevent the foreclosure sale from extinguishing Marchai's interest in the 

property. SFR argues any issues in the foreclosure process cannot impact SFR's interest in 

the property as a bona fide purchaser. 

1/ 

1/ 
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1 
	 a. 	Alessi & Koenig's Interest in the Property 

2 
	

Marchai argues SFR actually purchased Alessi & Koenig's interest in 

3 the Wolf Rivers property rather than the H0A's interest. Marchai bases its argument on a 

4 sentence in the foreclosure deed: 
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:115 CI 28 

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed 
Trustee under that certain Notice of Delinquent Assessment Lien... 
does hereby grant, without warranty expressed or implied to: SFR... all 
its right, title and interest in the property... 

While the Court agrees this sentence is in.artftilly drafted, the Court does not agree 

that it conclusively establishes that Alessi & Koenig were the grantors at the HOA 

foreclosure sale. At most, this sentence creates an ambiguity in the deed. The deed 

identifies the HOA as the foreclosing beneficiary. The deed also states: 

This conveyance is made pursuant to the powers conferred upon the 
Trustee by NRS 116 et seq... All requirements of law regarding the 
mailing of copies of notices and the posting and publication of the 
copies of the Notice of Sale have been complied with. 

This ambiguity cannot be resolved in favor of Marchai on a motion for summary judgment. 

Therefore, the Court denies Marchai's motion for summary judgment on this ground. 

b. Commercial Reasonableness 

Marchai argues the HOA foreclosure sale was commercially 

unreasonable. SFR argues that there is no requirement that the sale be reasonable or, in 

the alternative, there is not sufficient proof to demonstrate that the sale was unreasonable. 

The decision in SFR did not address what commercial reasonableness was required 

in HOA foreclosure sales. SFR Investments Pool 1 v. U.S. Bank,  334 P.3d 408, 418 n.6 

(Nev. 2014), rehTg denied  (Oct. 16, 2014). NRS Chapter 116, however, states, "[e]very 

contract or duty governed by this chapter imposes an obligation of good faith in its 

performance or enforcement." NRS 116.1113. 

It used to be clear that "[m]ere inadequacy of price is not sufficient to justify setting 

aside a foreclosure sale, absent a showing of fraud, unfairness or oppression." Long v.  

22 



1 Towne, 639 P.2d 528, 530 (Nev. 1982). The Nevada Supreme Court recently created room 

2 for debate on this issue in its Shadow Wood decision. The Nevada Supreme Court states, 

3 "demonstrating that an association sold a property at its foreclosure sale for an inadequate 

4 price is not enough to set aside that sale; there must also be a showing of fraud, unfairness, 

5 or oppression. Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6 

6 (2016). In the next sentence, the Nevada Supreme Court appears to distinguish a merely 

7 inadequate price from a price that is "grossly inadequate as a matter of law" and indicates 

8 that gross inadequacy may be sufficient grounds to set aside a sale. Id. 

	

9 	The Court finds that some other evidence of fraud, unfairness or oppression is still 

10 required to set aside an HOA foreclosure sale, regardless of the price. Shadow Wood cites 

11 Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev. 1963) which required some showing of fraud 

12 "in addition to gross inadequacy of price" for a court to set aside a transaction. Though a 

13 sales price may be extremely low, as in the instant case before the Court, the price alone is 

14 insufficient proof of commercial unreasonableness. 

	

15 	The Court finds Marchai has established that there are material issues of fact 

16 regarding whether the HOA foreclosure sale was commercially reasonable. Price is one 

17 factor the Court may consider. Marchai also argues the HOA sale was conducted after the 

18 homeowner tendered the superpriority amount to the HOA. Arguments regarding notice 

19 that the Court negated in this Order could also be relevant on the issue of commercial 

20 reasonableness with further factual development. 

	

21 	 Marchai fails to establish as a matter of law that the HOA sale was commercially 

22 unreasonable. Therefore, the Court denies Marchai's motion for summary judgment on 

23 this ground. 

	

24 	 c. 	Bona Fide Purchaser 

	

25 
	 SFR argues that any alleged deficiencies with the HOA foreclosure sale in this 

26 case do not impact SFIt's quiet title claim because SFR is a bona fide purchaser for value. 

27 The Nevada Supreme Court recently held that potential harm to alleged bona fide 

28 purchasers must be evaluated, but it is possible to "demonstrate that the equities swayed so 

23 



far in [the homeowner's] favor as to support setting aside [the] foreclosure sale." Shadow 

Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *10 (2016). 

Questions as to SFR's bona fide purchaser status and the balance of equities in this 

case are questions of fact. This is especially true in the instant case. The H0A's foreclosure 

proceedings lasted almost five years. Multiple notices of delinquency, default, and sale 

were recorded. The Court cannot rule on whether a reasonable purchaser would be put on 

notice by these circumstances at the summary judgment stage. 

SFR fails to establish as a matter of law that it was a bona fide purchaser and that the 

equities in this case prevent setting aside the foreclosure sale. Therefore, the Court denies 

SFR.'s motion for summary judgment on this ground. 

IV. Conclusion 

The Court finds that genuine issues of material fact remain in this case. The Court 

denies SFR and Marchars Motions for Summary Judgment and SFR's Motion to Strike. 

n  

DATED this 	 day of 	2016. 

LINDA MARIE BELL 
DISTRICT COURT JUDGE 
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2 	The undersigned hereby certifies that on the date of filing, a copy of this Order was 

3 electronically served through the Eighth Judicial District Court EFP system or, if no e-mail 
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Kim Gilbert Ebron 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

MARCHAI, B.T., a Nevada business 
trust, 	

Case No.: A- 16- 742327- C 
Plaintiff, 	 Dept. No. XXXI 

VS. 
EXEMPT FROM 

SFR INVESTMENTS POOL 1, LLC, a ARBITRATION: ACTION 
Nevada limited liability company; 

	CONCERNING TITLE TO 
WYETH RANCH COMMUNITY 

	
REAL ESTATE 

ASSOCIATION, a Nevada non-profit 
corporation; ALESSI & KOENIG, LLC 

, ) 

a Nevada limited liability company; 	) 
DOES 1 through 10, inclusive, and 

	
) 

ROES 1 through 10, inclusive. 	) 
) 

Defendants. 	 ) 
	 ) 

COMPLAINT  

Marchai, B.T., a Nevada business trust, alleges as follows: 

1. Marchai is a Nevada business trust authorized to transact business in 

the State of Nevada. 

2. This action concerns real property located in the City of Las Vegas, 

County of Clark, State of Nevada. The property is commonly known as 7119 Wolf 

1 



1 Rivers Avenue, Las Vegas, Nevada 89131, Clark County Assessor's Parcel Number 

2 125-15-811-013. 

	

3 	3. 	Marchai is informed and believes that SFR Investments Pool 1, LLC is 

4 a Nevada limited liability company, which has an interest in the property by reason 

5 of the recording of a trustee's deed upon sale and is the record owner of the 

6 property. 

	

7 	4. 	Marchai is informed and believes that Wyeth Ranch Community 

8 Association is a Nevada non-profit corporation doing business in Clark County, 

9 Nevada. 

	

10 	5. 	Marchai is informed and believes that Alessi & Koenig, LLC is a 

11 Nevada limited liability company doing business in Clark County, Nevada. 

	

12 	6. 	Marchai is unaware of the true names and capacities of individual 

13 defendants sued herein as DOES 1 through 10, inclusive, and corporations, 

14 partnerships, or other business entities sued herein as ROES 1 through 10, 

15 inclusive, and therefore sues these defendants by such fictitious names. Marchai is 

16 informed and believes that defendants named herein as DOES 1 through 10 and 

17 ROES 1 through 10 have, or may claim to have, some right, title, or interest in and 

18 to the property, the exact nature of which is unknown to Marchai and Marchai will 

19 seek leave to amend this complaint to allege their true names and capacities when 

20 and as ascertained, and will further ask leave to join said defendants in these 

21 proceedings. 

	

22 	7. 	On or about October 19, 2005, for valuable consideration, Cristela 

23 Perez made, executed, and delivered to CMG Mortgage, Inc. that certain 

24 InterestFirst Adjustable Rate Note dated October 19, 2005 evidencing a loan to 

25 Perez in the original principal amount of $442,000.00, 

	

26 	8. 	To secure payment of the principal sum and interest provided in the 

27 note, as part of the same transaction, Perez executed and delivered to CMG 

28 Mortgage, as beneficiary, a Deed of Trust dated October 19, 2005. The Deed of Trust 

2 



1 was recorded in book number 20051109 as instrument number 0001385 in the 

2 Official Records of the Clark County Recorder's Office on November 9, 2005. 

	

3 	9. 	On November 5, 2007, Complete Association Management Company 

4 recorded on behalf of Wyeth Ranch a Notice of Delinquent Violation Lien as 

5 Document No. 20071105-0000341 in which Wyeth Ranch claimed a lien for unpaid 

6 violations in the amount of $1,400.00. 

	

7 	10. Marchai is informed and believes that Perez failed to timely pay Wyeth 

8 Ranch association dues on January 1, April 1, or July 1, 2008. 

	

9 	11. On October 8, 2008, the Clark County Recorder recorded a Notice of 

10 Delinquent Assessment (Lien) as Document No. 200810080003311, which Alessi & 

11 Koenig executed as agent for Wyeth Ranch. According to the notice, as of September 

12 30, 2008, Perez owed Wyeth Ranch $1,425.17. 

	

13 	12. On January 5, 2009, Alessi & Koenig, on behalf of Wyeth Ranch, 

14 recorded with the Clark County Recorder as Document No. 20090105-0002988 a 

15 Notice of Default and Election to Sell Under Homeowners Association Lien. 

16 According to the notice of default, as of December 17, 2008, Perez owed Wyeth 

17 Ranch $3,096.46. 

	

18 	13. On January 14, 2010, Alessi & Koenig, on behalf of Wyeth Ranch, 

19 recorded with the Clark County Recorder as Document No. 201001140002589 a 

20 Notice of Trustee's Sale. According to the notice of sale, Perez owed Wyeth Ranch 

21 $6,964.25 in unpaid assessments. The notice set a sale for February 17, 2010. 

	

22 	14. Marchai is informed and believes that between February 2010 and 

23 March 2011, Perez paid Wyeth Ranch $2,005.00 in association dues. 

	

24 	15. On March 9, 2011, Alessi & Koenig, on behalf of Wyeth Ranch, 

25 recorded with the Clark County Recorder as Document No. 201103090001741 a 

26 Rescission of Notice Trustee's Sale, in which Wyeth Ranch rescinded the January 

27 14, 2010, notice of sale. 

28 

3 



	

1 
	

16, On March 29, 2011, Alessi & Koenig, on behalf of Wyeth Ranch, 

2 recorded with the Clark County Recorder as Document No. 201103290002937 a 

3 Notice of Trustee's Sale. According to the notice of sale, Perez owed Wyeth Ranch 

4 $7,306.62 in unpaid assessments. The notice set a sale for May 8, 2011. 

	

5 
	

17. Marchai is informed and believes that on August 4, 2011, Perez paid 

6 Wyeth Ranch another $165.00. 

	

7 
	

18. Marchai is informed and believes that on October 1, 2011, Perez 

8 defaulted under the terms of her loan from CMG Mortgage in that Perez failed to 

9 make the regular monthly installment payment on that date in the approximate 

10 amount of $2,657.39, and all subsequent payments. 

	

11 
	

19. On December 20, 2011, Alessi & Koenig, on behalf of Wyeth Ranch, 

12 recorded with the Clark County Recorder as Document No. 201112200001246 a 

13 Notice of Delinquent Assessment (Lien). According to the notice, Perez owed Wyeth 

14 Ranch $9,296.56. 

	

15 
	

20, On February 28, 2012, Alessi & Koenig, on behalf of Wyeth Ranch, 

16 recorded with the Clark County Recorder as Document No. 201202280000836 a 

17 Notice of Default and Election to Sell Under Homeowners Association Lien. 

18 According to the notice of default, Perez owed Wyeth Ranch $10,625.06 in unpaid 

19 assessments. 

	

20 
	

21. Marchai is informed and believes that between March and May 2012, 

21 Perez paid Wyeth Ranch another $595.00. 

	

22 
	

22. On June 5, 2012, a Corporate Assignment of Deed of Trust was 

23 recorded with the Clark County Recorder as Document 201206050003133 that 

24 evidences an assignment of the deed of trust from CMG Mortgage, Inc. to 

25 CitiMortgage, Inc. 

	

26 
	

23. Marchai is informed and believes that on July 26, 2012, Perez made a 

27 $165,00 payment to Wyeth Ranch. 

28 

4 



	

1 
	

24. On July 26, 2012, an Assignment of Mortgage was recorded with the 

2 Clark County Recorder as Document 201207260002017 that evidences an 

3 assignment of the deed of trust from CitiMortgage to U.S. Bank, N.A. as Trustee for 

4 the Stanwich Mortgage Loan Trust, Series 2012-6. 

	

5 
	

25. On October 31, 2012, Alessi & Koenig, on behalf of Wyeth Ranch, 

6 recorded with the Clark County Recorder as Document No. 201210310000686 a 

7 Notice of Trustee's Sale. According to the notice of sale, Perez owed Wyeth Ranch 

8 $11,656.07. The notice set a sale for November 28, 2012. 

	

9 
	

26. Marchai is informed and believes that on November 13, 2012, Perez 

10 made a $300.00 payment to Wyeth Ranch. 

	

11 
	

27. On March 12, 2013, U.S. Bank, as trustee of the Stanwich Trust, 

12 assigned the deed of trust to Marchai. 

	

13 
	

28. On July 31, 2013, Alessi & Koenig, on behalf of Wyeth Ranch, recorded 

14 with the Clark County Recorder as Document 201307310001002 another Notice of 

15 Trustee's Sale. According to the notice of sale, Perez owed Wyeth Ranch $14,090.80. 

16 The notice set a sale for August 28, 2013. 

	

17 
	

29. On August 12, 2013, an Assignment of Deed of Trust was recorded 

18 with the Clark County Recorder as Document No. 201308120002562 that evidences 

19 the assignment of the deed of trust from U.S. Bank, as trustee of the Stanwich 

20 Trust, to Marchai. 

	

21 
	

30. On September 9, 2013, the Clark County Recorder recorded a Trustee's 

22 Deed Upon Sale as Document No. 201309090001816 that Alessi & Koenig executed. 

23 According to the trustee's deed, SFR acquired Alessi & Koenig's "right, title, and 

24 interest" in the property for $21,000.00 at a sale conducted on August 28, 2013. 

	

25 
	

31. Alessi & Koenig and Wyeth Ranch wrongfully foreclosed against the 

26 property in reliance upon NRS §§ 116.3116 et seq. (the "Statute"). 

27 

28 
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1 
	

32. The purported foreclosure sale under the Statute did not extinguish 

2 Marchals deed of trust, which continues to constitute a valid encumbrance against 

3 the property. 

	

4 
	

33. Alessi & Koenig and Wyeth Ranch failed to give constitutionally 

5 adequate notice to Marchai of Wyeth Ranch's lien as required by the Supreme Court 

6 in Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983), given that the Statute 

7 on its face violated Marchafs rights to due process secured by the United States and 

8 Nevada Constitutions. 

	

9 	34. Alessi & Koenig and Wyeth Ranch failed to give constitutionally 

10 adequate notice to Marchai of Wyeth Ranch's notice of default. 

	

11 	35. Alessi & Koenig and Wyeth Ranch failed to give constitutionally 

12 adequate notice to Marchai of the notice of sale. 

	

13 	36. Alessi & Koenig and Wyeth Ranch failed to identify any superpriority 

14 amount claimed by Wyeth Ranch and failed to describe the "deficiency in payment" 

15 required by NRS § 116.31162(1)(b)(1) in the notice of default. 

	

16 	37. Alessi & Koenig and Wyeth Ranch failed to provide notice of any 

17 purported superpriority lien amount or the consequences for the failure to pay any 

18 purported superpriority lien amount. 

	

19 	38. Alessi & Koenig and Wyeth Ranch failed to identify the amount of the 

20 alleged lien that was for late fees, interest, fines/violations, or collection fees/costs. 

	

21 	39. Alessi & Koenig and Wyeth Ranch failed to identify if Wyeth Ranch 

22 intended to foreclose upon the superpriority portion of its lien, if any, or on the sub- 

23 priority portion of its lien. 

	

24 	40. Alessi & Koenig and Wyeth Ranch failed to specify in any of the 

25 recorded documents that Wyeth Ranch's foreclosure would extinguish Marchai's 

26 interest in the property. 

	

27 	41. Alessi & Koenig and Wyeth Ranch failed to market, sell, or auction the 

28 property for in a commercially reasonable manner. 

6 



42. SFR purports to have purchased the property at the August 28, 2013, 

foreclosure sale for $21,000.00. 

43. The property has an approximate fair market value well in excess of 

the $21,000.00 purchase price. 

44. The sale and purchase of the property was unconscionable and 

commercially unreasonable. 

45. Neither Alessi & Koenig, nor Wyeth Ranch, nor the Statute gave fair 

notice to Marchai that the nonjudicial foreclosure of Wyeth Ranch's lien could 

extinguish Marchai's interest in the property as required by the Due Process 

clauses of both the United States Constitution and the Constitution of the State of 

Nevada. 

46. To date, the note remains unpaid, and no document has been recorded 

on the property expressly releasing Marchai's deed of trust. 

47. SFR had actual or record notice of Marchai's interest in the property. 

48. At the time of Wyeth Ranch's foreclosure, Perez had paid more than 

nine months of association dues following Wyeth Ranch's "institution of an action to 

enforce the lien," which satisfied any superpriority portion of Wyeth Ranch's lien. 

Thus, to the extent SFR acquired any interest in the property, it did so subject to 

Marchai's deed of trust. 

49. At the time of Wyeth Ranch's foreclosure, Wyeth Ranch's lien, or a 

portion thereof, including the superpriority portion, had expired. Thus, to the extent 

SFR acquired anything it acquired the property subject to Marchafs deed of trust. 

First Claim for Relief 
(Declaratory Relief Under Amendment V to the United States 

Constitution—Takings Clause—Against SFR, Wyeth Ranch, and Alessi & 
Koenig) 

50. Marchai repeats and realleges each of the paragraphs set forth above. 

51. The purported foreclosure pursuant to the Statute effected a 

regulatory taking of Marchai's secured interest in the property without just 

1 
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16 

17 

18 
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24 

25 

26 

27 

28 
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compensation, in violation of the Fifth Amendment to the United States 

Constitution. 

52. An actual and justiciable controversy exists between Marchai and SFR, 

Wyeth Ranch, and Alessi & Koenig regarding the purported foreclosure sale and the 

rights associated with the foreclosure sale. 

53. Without declaratory relief, an interpretation of the Statute and an 

interpretation of the constitutional validity of the Statute, Marchai's rights and 

secured interest in the property will be adversely affected. 

54. Based upon the foregoing, Marchai requests an order declaring that 

the purported foreclosure sale under the Statute did not extinguish Marchai's deed 

of trust, which continues to be a valid encumbrance against the property. 

55. Based upon the foregoing, Marchai requests an order declaring that 

the purported foreclosure sale be voided and set aside because the foreclosure 

pursuant to the Statute effected a regulatory taking of Marchai's secured interest in 

the Property without just compensation, in violation of the Fifth Amendment to the 

United States Constitution. 

56. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi & 

Koenig's conduct as specified herein in an amount to be proven at trial. 

57. Marchai has been required to engage the services of an attorney to 

protect its interests in the property and is entitled to recover its reasonable 

attorney's fees and costs incurred in connection with this action. 

Second Claim for Relief 
(Declaratory Relief under the Due Process Clauses of the 

United States and Nevada Constitutions—Against SFR, Wyeth 
Ranch, and Alessi & Koenig) 

58. Marchai repeats and realleges each of the paragraphs set forth above. 

59. The Statute on its face violates Marchai's constitutional rights, in 

particular those rights to due process secured by both the United States and 

Nevada Constitutions and is thus void and unenforceable. 
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1 	60. Any purported notice provided was inadequate, insufficient, and in 

2 violation of Marchai's rights to due process as it failed to provide fair notice as 

3 required by the due process clauses of both the United States and Nevada 

4 Constitutions. 

	

5 	61. An actual and justiciable controversy exists between Marchai and SFR, 

6 Alessi & Koenig, and Wyeth Ranch regarding the purported foreclosure sale and the 

7 rights associated with the foreclosure sale. 

	

8 	62. Without declaratory relief, an interpretation of the Statute, and an 

9 interpretation of the constitutional validity of the Statute, Marchai's rights and 

10 secured interest in the property will be adversely affected. 

	

11 	63. Based upon the foregoing, Marchai requests an order declaring that 

12 the purported foreclosure sale under the Statute did not extinguish Marchai's deed 

13 of trust, which continues to be a valid encumbrance against the Property. 

	

14 	64. Based upon the foregoing, Marchai requests an order declaring that 

15 the purported foreclosure sale be voided and set aside because the Statute on its 

16 face violates Marchai's due process under both the United States and Nevada 

17 Constitutions. 

	

18 	65. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi & 

19 Koenig's conduct as specified herein in an amount to be proven at trial. 

	

20 	66. Marchai has been required to engage the services of an attorney to 

21 protect its interests in the property and is entitled to recover its reasonable 

22 attorney's fees and costs incurred in connection with this action. 

	

23 	 Third Claim for Relief 
24 (Wrongful Foreclosure—Against SFR, Wyeth Ranch, and Alessi & Koenig) 

	

25 
	67. Marchai repeats and realleges each of the paragraphs set forth above. 

	

26 
	68. SFR wrongfully purported to purchase Marchai's property in violation 

of the Statute and common law. 
27 

28 
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1 
	

69. The foreclosure sale was wrongful because the foreclosure itself was 

2 contrary to law, in that: 

	

3 
	

(a) 	The Statute on its face violates Marchai's constitutional rights, 

4 in particular Marchai's rights to due process under both the Nevada and United 

5 States Constitutions. 

	

6 
	

(b) 	The purported foreclosure pursuant to the Statute effected a 

7 regulatory taking of Marchai's secured interest in the property without just 

8 compensation in violation of the Fifth Amendment to the United States 

9 Constitution. 

	

10 
	

(c) 	Any purported notice provided was also inadequate, insufficient, 

11 and in violation of Marchals rights to due process under both the United States and 

12 Nevada Constitutions. 

	

13 
	

(d) 	The lien, or a portion thereof, had expired by the time of the 

14 foreclosure. 

	

15 
	

(e) 	Perez paid more than nine months of association dues following 

16 Wyeth Ranch's institution of an action to enforce its lien. 

	

17 
	

70. SFR is not a bona fide purchaser of the Property. 

	

18 
	

71. SFR's $21,000.00 purchase price for the property was unconscionable. 

	

19 
	

72. The sale and purchase of the property was not commercially 

20 reasonable. 

	

21 
	

73. Based upon the foregoing, Marchai requests an order declaring that 

22 the purported foreclosure sale did not extinguish Marchai's deed of trust, which 

23 continues as a valid encumbrance against the property. 

	

24 
	

74. Based upon the foregoing, Marchai requests an order declaring that 

25 the purported foreclosure sale be voided and set aside because SFR is not a bona 

26 fide purchaser of the property. 

27 

28 
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75. Based upon the foregoing, Marchai requests an order setting aside the 

purported foreclosure sale as void because SFR's $21,000.00 purchase price for the 

property was not commercially reasonable. 

76. Based upon the foregoing, Marchai requests an order declaring that 

the purported foreclosure sale be voided and set aside because SFR's $21,000.00 

purchase price for the property was unconscionable. 

77. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi & 

Koenig's conduct as specified herein in an amount to be proven at trial. 

78. Marchai has been required to engage the services of an attorney to 

protect its interests in the property and is entitled to recover its reasonable 

attorney's fees and costs incurred in connection with this action. 

Fourth Claim for Relief 
(Violation of NRS § 116.1113 et seq.—Against Wyeth Ranch and Alessi & 

Koenig) 

79. Marchai repeats and realleges each of the paragraphs set forth above. 

80. Wyeth Ranch and Alessi & Koenig wrongfully foreclosed upon the 

property in violation of the Statute. 

81. Given the above-enumerated violations of the Statute, Marchai asserts 

that Wyeth Ranch's purported sale of the property be voided and set aside and 

requests any and all damages flowing from these violations. 

Fifth Claim for Relief 
(Intentional Interference with Contractual Relations against SFR, Wyeth 

Ranch, and Alessi & Koenig) 

82. Marchai repeats and realleges each of the paragraphs set forth above. 

83. Marchai had a valid contract with Perez as evidenced by the note and 

deed of trust, which included as part of the benefit of the bargain a first priority 

secured interest in the property. 

84. SFR, Wyeth Ranch, and Alessi & Koenig knew or should have known 

of the contract between Marchai and Perez. 
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1 	85. SFR, Wyeth Ranch, and Alessi & Koenig knowingly interfered with the 

2 contract between Marchai and Perez by failing to market, sell, or auction the 

3 property for a commercially reasonable or fair market value, thus evidencing intent 

4 to harm Marchai. 

	

5 	86. SFR knowingly interfered with the contract between Marchai and 

6 Perez by wrongfully obtaining possession of the property for an unconscionable and 

7 commercially unreasonable amount, thus evidencing intent to harm Marchai. 

	

8 
	

87. SFR knowingly interfered with the contract between Marchai and 

9 Perez by wrongfully obtaining possession of the property and attempting to 

10 extinguish Marchai's security interest in the Property. 

	

11 	88. SFR, Wyeth Ranch, and Alessi & Koenig all lacked justification for 

12 these interferences, because of the many infirmities described within this amended 

13 complaint, including: 

	

14 	 (a) 	The Statute on its face violates Marchai's constitutional rights, 

15 in particular Marchafs rights to due process under both the Nevada and United 

16 States Constitutions. 

	

17 
	

(b) 	The purported foreclosure pursuant to the Statute effected a 

18 regulatory taking of Marchai's secured interest in the Property without just 

19 compensation in violation of the Fifth Amendment to the United States 

20 Constitution. 

	

21 	 (c) 	Any purported notice provided was also inadequate, insufficient, 

22 and in violation of Marchai's rights to due process under both the United States and 

23 Nevada Constitutions. 

	

24 	 (d) 	The lien, or a portion thereof, had expired by the time of the 

25 foreclosure. 

	

26 	 (e) 	Perez paid more than nine months of association dues following 

27 Wyeth Ranch's institution of an action to enforce its lien. 

28 

12 



	

1 
	

89. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi & 

2 Koenig's conduct as specified herein in an amount to be proven at trial. 

	

3 
	

90. Marchai has been required to engage the services of an attorney to 

4 protect its interests in the property and is entitled to recover its reasonable 

5 attorney's fees and costs incurred in connection with this action. 

	

6 
	

Sixth Claim for Relief 

	

7 
	(Quiet Title—Against SFR, Wyeth Ranch, and Alessi & Koenig) 

	

8 
	91. Marchai repeats and realleges each of the paragraphs set forth above. 

	

9 
	92. For all of the independent reasons cited above in Claims 2 through 6, 

10 Wyeth Ranch's sale did not extinguish Marchai's senior deed of trust. 

	

11 
	93. For all of the independent reasons cited above in Claims 2 through 6, 

12 Marchai requests an order declaring that the purported foreclosure sale did not 

13 extinguish Marches deed of trust, which continues as a valid encumbrance against 

14 the Property. 

	

15 
	94. For all of the independent reasons cited above in Claims 2 through 6, 

16 Marchai requests an order declaring that the purported foreclosure sale be voided 

17 and set aside because SFR is not a bona fide purchaser of the Property. 

	

18 
	95. For all of the independent reasons cited above in Claims 2 through 6, 

19 Marchai requests an order setting aside Wyeth Ranch's sale as void because SFR's 

20 payment of $21,000.00 as a purchase price for the property was not commercially 

reasonable and the sale was not conducted in a commercially reasonable manner. 
21 

	

22 
	96. For all of the independent reasons cited above in Claims 2 through 6, 

23 Marchai requests an order declaring that the purported foreclosure sale be voided 

24 and set aside because SFR's $21,000.00 purchase price for the property was 

unconscionable. 
25 

	

26 
	97. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi & 

27 Koenig's conduct as specified herein in an amount to be proven at trial. 

28 

13 



98. Marchai has been required to engage the services of an attorney to 

protect its interests in the property and is entitled to recover its reasonable 

attorney's fees and costs incurred in connection with this action. 

99. Accordingly, Marchai requests that title be quieted in its name and its 

deed of trust continue as a valid encumbrance against the Property. 

PRAYER FOR RELIEF 

WHEREFORE, Marchai prays for relief as follows: 

A. For a declaration by the Court that Marchai holds a valid interest in 

the property under the note and deed of trust, and that SFR acquired the property 

subject to Marchai's interest; 

B. That title in the Property be quieted in Marchai; 

C. That Wyeth Ranch's purported foreclosure sale be declared void and 

set aside; 

D. For judgment in an amount proven at trial in excess of $10,000,00; 

E. For an award of interest, costs, and attorneys' fees; and 

F. For any further relief the Court deems just and proper. 

DATED this 25th day of August 2016. 

DAVID J. MERRILL, P.C. 

By: 	Ad I 	 4440°  

DAVID J. MERRILL 
Nevada Bar No. 6060 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
(702) 566-1935 

Attorneys for MARCHAI, B.T. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

14 



Ex. 12 

Ex. 12 

EXHIBIT 12 



Electronically Filed 
1211312016 06:30:30 PM 

S. 

kObut4-ft-- 

D
A

V
ID

 J.
  M

E
R

R
IL

L
,  

P
.C

.  

CLERK OF THE COURT 
NEOJ 
DAVID J. MERRILL 
Nevada Bar No. 6060 
DAVID J. MERRILL, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
E-mail: davidgdjmerrillpc.com  
Attorney for WELLS FARGO BANK, N.A. 

DISTRICT COURT 
8 

CLARK COUNTY, NEVADA 
9 

MARCHAI, B.T., a Nevada business 
	

) 
10 trust, 	 ) 

) Case No.: 	A-13-689461-C 
11 	 Plaintiff, 	 ) Dept. No. 	VII 

) 
12 	vs. 	 ) Consolidated with: A-16-742327-C 

) 
13 CRISTELA PEREZ, an individual; et al. ) 

) 

14 
	

Defendants. 	 ) 
	 ) 

15 	 ) 
AND ALL RELATED CLAIMS 

	
) 

16 	 ) 

17 	 NOTICE OF ENTRY OF ORDER  

18 	TAKE NOTICE that on the 13th day of December 2016, the Court entered an 

19 Order Lifting Stay and Consolidating Cases, a copy of which is attached hereto. 

20 	DATED this 13th day of December 2016. 

21 	 DAVID J. MERRILL, P.C. 

a 

By: 
DAVID J. MERRILL 
Nevada Bar No. 6060 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
(702) 566-1935 

Attorneys for MARCHAI, B.T. 
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CERTIFICATE OF SERVICE  

I hereby certify that on the 13th day of December 2016, a copy of the 

foregoing Notice of Entry of Order was served electronically to the following through 

the Court's electronic service system: 

Kim Gilbert Ebron 

Diana Cline Ebron 
	

dianagkgelegal.com  
E-Service for Kim Gilbert Ebron 	eserviceghkimlaw.com  
Michael L. Sturm 	 mikegkgelegal.com  
Tomas Valerio 	 staff@kgelegal.com  

Lipson, Neilson, Cole, Seltzer & Garin, P.C. 
9 

10 

11 

Brenda Correa 
Kaleb Anderson 
Megan Hummel 

bcorreaglipsonneilson.com  
kandersonglipsonneilson.com  
mhummelglipsonneilson.com  
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DISTRICT COURT 

11 
	

CLARK COUNTY, NEVADA 

12 MARCHAI, B.T., a Nevada business 	) 
trust, 	 ) 

13 	 ) Case No.: A-13-689461-C 
Plaintiff, 	 ) Dept. No. VII 

14 	 ) 
vs. 	 ) Consolidated with: A-16-742327-C 

15 	 ) 
CRISTELA PEREZ, an individual; et al.) 

16 	 ) 
Defendants. 	 ) 

17 	 ) 
) 

18 AND ALL RELATED CLAIMS AND ) 
ACTIONS 	 ) 

19 	 ) 

20 	 ORDER LIFTING STAY AND CONSOLIDATING CASES  

21 	In accordance with the Court's September 30, 2016, Order Denying Motion, 

22 on December 1, 2016, the Court conducted a status check concerning the stay issued 

23 by the Court on September 30, 2016. David J. Merrill of David J. Merrill, P.C. 

24 appeared on behalf of Marchai, B.T. Jacqueline A. Gilbert of Kim Gilbert Ebron 

25 appeared on behalf of SFR Investments Pool 1, LLC. The Court having discussed 

26 the status of the case with counsel, as well as Marchai's filing of a separate case 

27 entitled Marchai, B.T. v. SFR Investments Pool 1, LLC(Case No. A- 16-742327-C), 

28 being fully advised in the premises, and good causes appearing therefor: 

DEC 0 7 7i116 
	 1 



Approved as to form and content by: 

KIM GILBERT EBRON 

By: 
ACRUELINE A. GILBERT 

Nevada Bar No. 10593 
7625 Dean Martin Drive, # 110 
Las Vegas, Nevada 89139 
(702) 485-3300 

Attorneys for SFR INVESTMENTS 
POOL 1, LLC 

IT IS HEREBY ORDERED that the stay issued in this action on September 

30, 2016 shall be and hereby is lifted; 

IT IS FURTHER ORDERED that Case No. A-16-742327-C, entitled Marchai, 

HT v. SFR Investments Pool 1, LLC, which is currently pending before 

Department XXXI, shall be and hereby is consolidated with this action; and 

IT IS FURTHER ORDERED that the parties shall appear for a status check 

on January 3, 2017 at 9:00 a.m. to discuss further proceedings in the case. 
A P..--  

DATED this 	day of December 2016. 

HONORABLE LINDA MARIE BELL 

Submitted by: 

DAVID J. MERRILL, P.C. 

...--2 7••••4•441.■ 	  
DAVID J. MERRILL 
Nevada Bar No. 6060 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
(702) 566-1935 

Attorneys for MARCHAI, B.T. 
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY,NEVADA

Case No.

Dep't No.

A-13-689461-C

VII

DrcrsroN eNo OnPnR

This case arises from a homeowners' association's non-judicial foreclosure sale of

residential real property located at7rt9 Wolf Rivers Avenue in Las Vegas, Nevada. The

HOA sold the Wolf Rivers property to satisff the two recorded Notices of Defaults which

included a superpriority lien over the holder of the deed of trust. The HOA sold the Wolf

Rivers properry to SFR. Upon the homeowners' association's foreclosure sale of the

properly, Marchai B.T., the holder of the deed of trust and promissory note, filed suit

alleging that the sale did not extinguish their deed of trust pursuant to NRS Chapter 116.

SFR and the homeowners' association counter that Marchai's lien is extinguished. Now

before the Court are Defendant SFR Investments Pool l's and Defendant Wyeth Ranch

Community Association's ("the HOA") Motions for Summary Judgment and Plaintiff

Marchai's opposition. These matters came before the Court on August 22,2oL7. The Court

denies SFR and the HOA's Motions for Summary Judgment and after resolution of the legal

matters presented, finds in favor of PlaintiffMarchai.

m v"rr,,t,y ;;;r'* __'_T@,,'.*Y"r;;,ffi t*' * l

I fl tnvoluntarv Disrnls:dl I E StlpuiateC ludtment i ,
! E strputated Disnrtsssl ! fI oefautt Jud6menl. i ^

i -! 
*gg]' *91'::ygl r -i-n:*.gy::''t g' y:-j

Cnrsrua Punrz; SFR ItuvesrMENTS Pool- I,LLC;
U.S. BeNr NeuoNelAssocreuoN, N.D.; Dons I
through X; and RoB ConpoRATIoNS rthrough ro,
inclusive,

And all related actions.

Case Number: A-13-689461-C

Electronically Filed
10/3/2017 5:03 PM
Steven D. Grierson
CLERK OF THE COURT
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I. Factual Background

In zoo4, Cristela Perez entered into two loan agreements with Countrywide Home

[,oans in order to purchase the property. The loans were secured by two deeds of trust on

the Wolf Rivers property at ztrg Wolf Rivers Avenue. The properff was subject to the

terms of the Wyeth Ranch Community Association's Declaration of Covenants, Conditions

and Restrictions (CC&RS). After the initial purchase, Perez refinanced the two Countrywide

loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust

against the property on November g,2oo1. Ultimately, there were three active Notices of

Default. The October 8, 2oo8 notice was rescinded, leaving the unrescinded notices at

issue in this matter.

A. First Notice of DelinquentAssessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,

2oo8. At that time, the HOA charged $r4o.oo per month in association dues, collected

quarterly. At the beginning of zoo9, the HOA increased its monthly dues to $r52.5o. The

HOA recorded a Notice of Default and Election to Sell on January 7, 2oog. The HOA

recorded a Notice of Trustee's Sale on January 14, 2oLo. In zoto, the HOA increased its

monthly dues to $rS9.So.

On February 3, 2oto, the HOA sent a demand letter to Perez. On FebruatY r2,2o1o,

Perezpaid the HOA $9oo.oo, which more than covered all outstanding HOA dues, but did

not cover remaining fees and costs. On April 13, 2o1o, the HOA proposed a payment plan

to Perez. On May 11, 2oto, Perezpaid the HOA $3oo.oo. Perezfailed, however to comply

with the payment plan. The Trustee on behalf of the HOA applied payments as partial

payments on the account for the duration of the resident transaction detail. See Exhibit z-

H of Appendix of Exhibits to Marchai, B.T.'s Motion for Summary Judgment.

On July 13, 2oto, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default

and Election to Sell to Perez. Perez paid the HOA $6+S.oo between August z and

November 36l, 2o1o. The HOA recorded a Rescission of Notice of Sale on March g, 2ol.r.

Perezpaid the HOA $16o.oo on March 10, 2011.
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On March 29,zotu,the HOA recorded a second Notice of Sale. On July 27, 2otl,the

HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,

2o1r, Perez paid the HOA $165.oo.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2ort, the HOA recorded a second Notice of Delinquent

Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of

Default and Election to Sell on February 28, 2c:r2. Perez paid the HOA $Z6o.oo between

March r9 and July 26, zolr2. CMG Mortgage assigned its deed of trust to CitiMortgage in

May of zot2. CitiMortgage assigned the deed to U.S. Bank in July of zorz. The HOA

recorded a Notice of Trustee's Sale on October gr, 2cl2. Perez paid the HOA $3oo.oo on

November tg,2otz.

In March of zor3, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.

Bank nor Marchai recorded the transfer of interest for approximately five months. During

this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The

HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.S. Bank on

July 29, 2013. Marchai finally recorded its interest in the Wolf Rivers property on August

L2,2ot1. Marchai's loan servicer received notice of the trustee's sale on August 27, 2oL3,

the day before the sale was scheduled to take place. The servicer contacted the HOA s

trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA

declined.

Alessi & Koenig conducted a foreclosure sale of the Wolf Rivers property on August

28, 2o1S. SFR purchased the property for $zr,ooo.oo. SFR recorded a trustee's deed upon

sale on September 9, 2ol13 identifying SFR as the grantee and the HOA as the foreclosing

beneficiary. The trustee's deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...

does hereby grant, without warranty expressed or implied to: SFR... all

its right, title and interest in the properEy...

3
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This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.8o. As of January L4, 2o16, Perez owed

Marchai $4Sg37z.T7basedthe agreement secured by the deed of trust.

II. Procedural History

On September 3o, 2oLB, Marchai filed a complaint against Perez, SFR, and U.S.

Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based on Perez's

breach of the agreement secured by the deed of trust. The Court entered defaults against

Percz and U.S. Bank in this case. On November 13, 2olg, SFR filed an answer,

counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for declaratory

relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai's interest in the

Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA's super-

priority lien established pursuant to NRS Chapter 116.

On July g,zoL4,the Court ordered that the case be stayed pending a ruling from the

Nevada Supreme Court on an HOA foreclosure's effect on a first deed of trust. The Nevada

Supreme Court issued its ruling in SFR Investments Pool r v. U.S. Bank,334 P.gd +o8

(Nev. zot4) on September r8, 2or4. The Nevada Supreme Court denied a rehearing on

October 16, zor4. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January L4, 2oL6.

The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA

foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed

oppositions to each other's motions on February 3 and 4, zot6. The parties filed replies on

February 8 and g, 2oL6. SFR's reply contained a countermotion to strike portions of

Marchai's motion for summary judgment and opposition. SFR asserts Marchai's motion

exceeded the appropriate page limit. SFR also argues Marchai's opposition contains

evidence not properly disclosed in the discovery process.

On March 22, 2oL6, this Court issued its Decision and Order denying both SFR and

4
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The HOA and SFR seek summary judgment on each of their claims against Marchai.

As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai's interest

in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is

superior to SFR's interest. In the current motions for summary judgment, parties

reintroduce the same issues after the close of discovery along with a few new arguments.

Upon the close of discovery, the Court finds no further evidence presented that lends itself

to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness

when Marchai requested the HOA to halt the sale the night before the sale and whether

buyers are required to pay US currency the day of the sale. In addition, whether there is

Perez's payments to the HOA satisfy the procedural tender requirements of NRS Chapter

116. To determine the answers to these questions, the Court must evaluate NRS Chapter

116 and the foreclosure process in this particular case.

1. PreviouslyAddressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,

constitutionalrty of Chapter 116, and whether the Trustee was the grantor in the HOA

foreclosure sale were resolved this Court's Decision of Order of March 22,2ot6. The Court

found that Marchai failed to establish that the HOA sale was commercially unreasonable as

a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not

dispositive of unreasonableness. Further, the Court found that SFR was not able to

establish as a matter of law that it was a bona fide purchaser and that the HOA's years of

foreclosure notice proceedings including delinquency notices, defaults, and sale documents

would be a matter for a fact finder. Marchai raised constitutionality revolving around NRS

Chapter 116 involving due process, takings, and void for vagueness. The Court found that

Marchai could not show that requirements under Chapter 116 did not meet the notice

requirements that would set off due process issues or the legislative enactment of Chapter

116 was a governmental taking or a meant to serve a public pu{pose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Luttly,



１

　

２

3

4

5

6

７

８

９

・０

■

・２

・３

・４

・５

・６

・７

・８

・９

２。

２．

,,

23

24

25

26

27

28

Ｈド

２

日
‘
“
圧

昌

国
Ｏ
∩
Ｄ
「
Ｈ
】
“
卜
∽
Ｈ∩

ロ
ロ
ロ
“
ロ
ヮ
？
ご
占
く
∩
Ｚ
Ｈロ

the Court found that an inartfully drafted foreclosure deed could not be resolved in favor of

Marchai. This Court finds that there is no new law to decide in favor of granting summary

judgment on these same arguments and the Court will not reconsider these issues already

resolved.

2. A Nonjudicial Foreclosure SaIe is Not Unfair if the HOA Proceeds

with the Sale After the Lender Requests a Halt to the Sale.

Here, the HOA foreclosed upon the Wolf Rivers property, which they ultimately sold

at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there

are no material disputed issues of fact regarding the foreclosure as the parties agree to the

circumstances. parties agree that notice of the sale was given to U.S. Bank as the recorded

holder of the deed of trust and that Marchai did not record their interest until after that

notice of sale had been sent out to interested parties. Further, parties agree that there was

no firm offer from Marchai to pay the superpriority amount of the loan prior to the sale

when they made the request to halt the sale. Marchai now moves the Court to find that the

HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter u6

Nevada Revised Statute Chapter 116 provides the procedural requirements for

homeowners' associations seeking to secure a lien for unpaid assessments and fees. "NRS

116.3116(z)... splits an HOA lien into two pieces, a superpriority piece and a subpriority

piece. The superpriority piece, consisting of the last nine months of unpaid HOA dues and

maintenance and nuisance-abatement charges, is 'prior to' a first deed of trust." SFR

Investments Pool r v. U.S. Bank,334 P.3d 4o8,4rr (Nev. zor4), reh'g denied (Oct' 16,

zor4). That super-priority portion of the lien was held by the Nevada Supreme Court to be

a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon

pursuant to Chapter 116's requirements. Id. at 4r9. Specifically, "[t]he sale of a unit

pursuant to NRS 116.9116z, 116.31169 and rr6.3u64 vests in the purchaser the title of the

unit's owner without equtty or right of redemption." NRS 116.31166(g); see also SFR v. U.S.

Bank, 334 P.3d at 4tz.
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To initiate foreclosure under Chapter tL6, a Nevada homeowner association must
first notiflz the owner of the delinquent assessments. See NRS u6.3rr6z(rXa). If the owner
does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS rr6.3u6z(1xb). Then, if the lien has not
been paid offwithin 9o days, the homeowner association may continue with the foreclosure

process. See NRS rr6.grt6z(rXc). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,

as well as the holder of a recorded security interest if the security interest holder "has

notified the association, before the mailing of the notice of sale of the existence of the

security interest." See NRS rr6.3rr635(rXaXr), (bXz). As this Court interprets the

"notified-the-association" provision, this additional notice requirement simply means the

homeowner association must mail the notice of sale to any holder of a security interest who

has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying

the superpriority lien. Marchai further asserts that after requesting that the HOA halt the

sale, the HOA and the Trustee's refusal to halt the sale constituted unfairness to Marchai.

The HOA and SFR argues Marchai had constructive notice through the notice served to US

Bank and as a result is precluded from asking to halt the sale the night before for lack of

notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale

will stand. The Nevada Supreme Court states, "demonstrating that an association sold a

properEy at its foreclosure sale for an inadequate price is not enough to set aside that sale;

there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.

N.Y. CmR. Bancorp., 132 Nev. Adv. Op. 5 at *6 (zo16). In the next sentence, the Nevada

Supreme Court appears to distinguish a merely inadequate price from a price that is
"grossly inadequate as a matter of law" and indicates that gross inadequacy may be

sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of
fraud, unfairness or oppression is still required to set aside an HOA foreclosure sale
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regardless of the price. shadow wood cites Golden v. Tomiyasu , sg1 p.zd 9g9, 9gs (Nev.

1963) which required some showing of fraud "in addition to gross inadequacy of price,,for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that

Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.

Bank. It is also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank

and Marchai waited months before recording their interest. Marchai recorded its interest

after the HOA's statutory requirement of thirty days for notice to interested parties under

NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of

trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt

the sale. SFR and the HOA argue that there is no ongoing affrrmative duty by the movant of

a sale to check for new interest parties once the statutory deadline has passed, but Marchai

argues that there was a continuing duff.

The HOA had no continuing legal duty to notify Marchai under the statute. Nor is

there any obligation of the HOA to halt a properly noticed sale when Marchai notified them

that they were the current holder in interest. It was Marchai's responsibility to record its

interest to protect itself. Failing to record rests solely on Marchai and the repercussions

cannot be held against the foreclosing party. Further, there was no firm offer to pay offthe

superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its

predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA

properly noticed the entity on record as the holder of the first deed of trust. Had Marchai

promptly recorded its interest in the property, the notice would have been sent to Marchai.

This leaves the issues of whether a purchaser at a foreclosure sale was required to present

cash at a nonjudicial foreclosure sale, whether Perez's payments intended to and satisfied

the HOA's superpriority lien and whether having more than one Notice of Default was

consequential.

9
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association assessments to be considered a separate superpriority lien. Properqvplus, citing

JPMorgan, also holds that "when a HOA rescinds a supelpriority Iien on a property, the

HOA may subsequently assert a separate superpriority lien on the same property . . .

accruing after the rescission of the previous superpriority lien." Without the satisfaction or

withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as

a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March

29,2ott and one on February 28, 2oL2. The zorr Notice of Default was never withdrawn.

Based on the holding in PropertvPlus. the operative notice of default is the zorr Notice.

Therefore, the Court finds that the HOA's would only be entitled to one superpriority

amount on both Notices of Defaults. This leaves only the question as to Perez's intent as to

the application of payments to the HOA.

5. Perez's Intent Regarding Application of Pa5rments to the HOA

Perez maintained sporadic payments over the period starting from the first Notice of

Default to the foreclosure totaling $z,g9o.z4 Perez would receive a notice of a deficiency

and make a pa5rment toward her obligations to the HOA. Despite these payments, she was

thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as "prior to all

other liens and encumbrances," excluding those recorded before the applicable CC&Rs. See

NRS rr6.3rt6(zXa)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfii the

lien and if they must make their intent regarding those payments known before an HOA's

superpriority lien is extinguished. The public policy principle behind NRS Chapter 116 is to

ensure that homeowner association dues are paid first.

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf

Rivers property and ultimately sold the property at a foreclosure sale. Perez made post

Notice of Default payments prior to the sale totaling $2,39o.24. There are no material

disputed issues of fact: the parties agree regarding the timing and amounts of payments by

the homeowner and to the circumstances surrounding the Notices of Default. The question

11
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remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by perez had no
intention of satisfring the superpriority lien, thus the first deed of trust was extinguished

upon the foreclosure sale. Marchai asserts the homeowner's payments were intended to

satisfy the HOA lien's superpriority amount prior to the HOA foreclosure sale. Marchai

argues this tender causes Marchai's deed of trust to survive the HOA foreclosure sale.

a. Tender

The foreclosure process, from the first unrescinded notice of delinquent

assessment in zoog to the acfual foreclosure sale spanned a few years. During this period,

Perez, paid the HOA $2,99o.24. This is more than the value of nine months of assessment

fees. For the nine months preceding the operative 2oog Notice of Default, perez's

assessments totaled $r,z8o.oo. This would have satisfied the superpriority and left a

balance of $r,rro.z4. Perczstill owed the HOA $14,677.8o and nothing precluded the HOA

from seeking the full amount from the borrower. The question is whether the HOA

superpriority lien was satisfied. If satisfied, it allows Marchai's lien to survive the

nonjudicial foreclosure sale to SFR. If not, then Marchai's first deed is extinguished by the

sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only "determin[e] the

precise superpriority amount in advance of the sale," and then "pay the [nine] months'

assessments demanded by the association." SFR, 334 P.3d at 4tB, 4tB. Satis$ring the

superpriority amount of the lien, not the amounts incurred by any particular months,

preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of Americ4 N-4., 382

P.3d 9rr (Nev. Aug. tt, zot6) (unpublished disposition) (finding tender of grgS effective to

discharge the lien when "$r98 was adequate to pay off the superpriority portion of' the

HOA's lien.)

Different from SFR, here the Court must determine whether the homeowner's

payments to an HOA in this case constitutes tender of the superpriority amount or whether

the payments were meant to keep up with current assessment obligations. The Court finds

12
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that absent contrary evidence, it is a distinction without a difference. The public policy and

stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence

the superpriority. Nevada Revised Statutes 116.3116(z) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisf,i the superpriority portion of the lien. Nor

does the statute or case law dictate that pa5rments from a homeowner must first be applied

to obligations other than the superpriority.

Marchai alleges that it was Perez's intention to apply her payments to the HOA lien's

superpriority amounts that were recorded in its two Notices of Default. The HOA and SFR

allege that Perez's payments only represent her intention to keep up with her monthly dues

and not intended to satisfu the amounts noticed. This Court held in its March 22, 2ot6

Decision and Order that there were genuine issues of material fact regarding what Perez's

intention was in the application of her payments. Absent evidence showing that Perez only

meant to maintain her monthly assessments, she tendered payment in an amount that

would satisfy more than eighteen months'worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that

shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to

pay off the superpriority lien or apply to the balance with the payment of oldest balances

first, the superpriority lien is satisfied. So whether she had the intention to pay off

obligations other than the superpriority first or whether the HOA applied them to

obligations other than the superpriority, the amount making up the superpriority was paid

off. Thus, regardless of which months a payor may request a payment be applied to, any

payment which is at least equal to the amount incurred in the nine months preceding the

notice of delinquent assessment lien is sufficient to satisfy the superpriority lien. As there

are no undisputed facts at the close of discovery as to the intention of payment or the effect

of multiple Notice of Defaults, this Court must deny the HOA and SFR's Motions for

Summary Judgment. As a result, this Court finds in favor of Marchai.

/t/

13
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IV. Conclusion

The Court finds that no genuine issues of material fact remain in this case. The

Court denies SFR and the HOA's Motions for Summary Judgment. As the parties agree on

all the material fact in this case, the resolution of the legal issues presented on the motions

for summary judgment necessarily result in a finding in favor of Marchai.

C&,'-
DATED this day of Sepffifl 2c17.

Drsrnrgr Counr Juocp

14
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Crnrrrrcarr or SBRvrcr

The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFp system or, if no e-mail

was provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attorney folder(s)

for:

Name Party

David J. Merrill, Esq.
David J. Merrill, P.C.

Counsel for Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.
Karen L. Hanks, Esq.
Kim Gilbert Ebron

Counsel for SFR Investments
Pool r, LLC

IGleb D. Anderson, Esq.
Megan Hummel, Esq.

Counsel for Wyeth Ranch
Community Association

/

A/,-7
= ,rr4--t ::

Juprcrer, Exrcurrvs Assrsrevr, DEIARTMBNT VII

,*51:i[mIjg[,
The undersigned does hereby affirm that the preceding Decision and Order filed
in District Court case number A689461 DOES NOT contain the social security
number of any person. I I

/s/ Linda Marie Bett o^E gAU#{1
Districl Court Judge
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David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
E-mail: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business 
trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  VII 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND 
ACTIONS 
 

} 
} 
} 
} 

 

Notice of Entry of Decision and Order 
 Take Notice that on the 3rd day of October 2017, the Court entered a 

Decision and Order, a true and correct copy of which is attached. 

 Dated this 4th day of October 2017.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
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10/4/2017 1:51 PM
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CERTIFICATE OF SERVICE 
 I hereby certify that on the 4th day of October 2017, a copy of the foregoing 

Notice of Entry of Decision and Order was served electronically to the following 

through the Court’s electronic service system: 

Kim Gilbert Ebron 
 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@hkimlaw.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio    staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 
 Brenda Correa    bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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EIGHTH	JUDICIAL	DISTRICT	COURT

CLARK	COUNTY,NEVADA

Case No.

Dep't No.

A-13-689461-C

VII

DrcrsroN eNo OnPnR

This case arises from a homeowners' association's non-judicial foreclosure sale of

residential real property located at7rt9 Wolf Rivers Avenue in Las Vegas, Nevada. The

HOA sold the Wolf Rivers property to satisff the two recorded Notices of Defaults which

included a superpriority lien over the holder of the deed of trust. The HOA sold the Wolf

Rivers properry to SFR. Upon the homeowners' association's foreclosure sale of the

properly, Marchai B.T., the holder of the deed of trust and promissory note, filed suit

alleging that the sale did not extinguish their deed of trust pursuant to NRS Chapter 116.

SFR and the homeowners' association counter that Marchai's lien is extinguished. Now

before the Court are Defendant SFR Investments Pool l's and Defendant Wyeth Ranch

Community Association's ("the HOA") Motions for Summary Judgment and Plaintiff

Marchai's opposition. These matters came before the Court on August 22,2oL7. The Court

denies SFR and the HOA's Motions for Summary Judgment and after resolution of the legal

matters presented, finds in favor of PlaintiffMarchai.

m v"rr,,t,y ;;;r'* __'_T@,,'.*Y"r;;,ffi t*' * l

I fl tnvoluntarv Disrnls:dl I E StlpuiateC ludtment i ,
! E strputated Disnrtsssl ! fI oefautt Jud6menl. i ^
i -! *gg]' *91'::ygl r -i-n:*.gy::''t g' y:-j

Cnrsrua Punrz; SFR ItuvesrMENTS Pool- I,LLC;
U.S. BeNr NeuoNelAssocreuoN, N.D.; Dons I
through X; and RoB ConpoRATIoNS rthrough ro,
inclusive,

And all related actions.

Case Number: A-13-689461-C

Electronically Filed
10/3/2017 5:03 PM
Steven D. Grierson
CLERK OF THE COURT
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I. Factual Background
In zoo4, Cristela Perez entered into two loan agreements with Countrywide Home

[,oans in order to purchase the property. The loans were secured by two deeds of trust on

the Wolf Rivers property at ztrg Wolf Rivers Avenue. The properff was subject to the

terms of the Wyeth Ranch Community Association's Declaration of Covenants, Conditions

and Restrictions (CC&RS). After the initial purchase, Perez refinanced the two Countrywide

loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust

against the property on November g,2oo1. Ultimately, there were three active Notices of

Default. The October 8, 2oo8 notice was rescinded, leaving the unrescinded notices at

issue in this matter.

A. First Notice of DelinquentAssessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,

2oo8. At that time, the HOA charged $r4o.oo per month in association dues, collected

quarterly. At the beginning of zoo9, the HOA increased its monthly dues to $r52.5o. The

HOA recorded a Notice of Default and Election to Sell on January 7, 2oog. The HOA

recorded a Notice of Trustee's Sale on January 14, 2oLo. In zoto, the HOA increased its

monthly dues to $rS9.So.

On February 3, 2oto, the HOA sent a demand letter to Perez. On FebruatY r2,2o1o,

Perezpaid the HOA $9oo.oo, which more than covered all outstanding HOA dues, but did

not cover remaining fees and costs. On April 13, 2o1o, the HOA proposed a payment plan

to Perez. On May 11, 2oto, Perezpaid the HOA $3oo.oo. Perezfailed, however to comply

with the payment plan. The Trustee on behalf of the HOA applied payments as partial

payments on the account for the duration of the resident transaction detail. See Exhibit z-

H of Appendix of Exhibits to Marchai, B.T.'s Motion for Summary Judgment.

On July 13, 2oto, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default

and Election to Sell to Perez. Perez paid the HOA $6+S.oo between August z and

November 36l, 2o1o. The HOA recorded a Rescission of Notice of Sale on March g, 2ol.r.

Perezpaid the HOA $16o.oo on March 10, 2011.
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On March 29,zotu,the HOA recorded a second Notice of Sale. On July 27, 2otl,the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,

2o1r, Perez paid the HOA $165.oo.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2ort, the HOA recorded a second Notice of Delinquent

Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of

Default and Election to Sell on February 28, 2c:r2. Perez paid the HOA $Z6o.oo between

March r9 and July 26, zolr2. CMG Mortgage assigned its deed of trust to CitiMortgage in

May of zot2. CitiMortgage assigned the deed to U.S. Bank in July of zorz. The HOA

recorded a Notice of Trustee's Sale on October gr, 2cl2. Perez paid the HOA $3oo.oo on

November tg,2otz.
In March of zor3, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.

Bank nor Marchai recorded the transfer of interest for approximately five months. During

this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The

HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.S. Bank on

July 29, 2013. Marchai finally recorded its interest in the Wolf Rivers property on August

L2,2ot1. Marchai's loan servicer received notice of the trustee's sale on August 27, 2oL3,

the day before the sale was scheduled to take place. The servicer contacted the HOA s

trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA

declined.

Alessi & Koenig conducted a foreclosure sale of the Wolf Rivers property on August

28, 2o1S. SFR purchased the property for $zr,ooo.oo. SFR recorded a trustee's deed upon

sale on September 9, 2ol13 identifying SFR as the grantee and the HOA as the foreclosing

beneficiary. The trustee's deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the properEy...

3
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This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.8o. As of January L4, 2o16, Perez owed

Marchai $4Sg37z.T7basedthe agreement secured by the deed of trust.

II. Procedural History
On September 3o, 2oLB, Marchai filed a complaint against Perez, SFR, and U.S.

Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based on Perez's

breach of the agreement secured by the deed of trust. The Court entered defaults against

Percz and U.S. Bank in this case. On November 13, 2olg, SFR filed an answer,

counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for declaratory

relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai's interest in the

Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA's super-

priority lien established pursuant to NRS Chapter 116.

On July g,zoL4,the Court ordered that the case be stayed pending a ruling from the

Nevada Supreme Court on an HOA foreclosure's effect on a first deed of trust. The Nevada

Supreme Court issued its ruling in SFR Investments Pool r v. U.S. Bank,334 P.gd +o8

(Nev. zot4) on September r8, 2or4. The Nevada Supreme Court denied a rehearing on

October 16, zor4. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January L4, 2oL6.

The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA

foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed

oppositions to each other's motions on February 3 and 4, zot6. The parties filed replies on

February 8 and g, 2oL6. SFR's reply contained a countermotion to strike portions of

Marchai's motion for summary judgment and opposition. SFR asserts Marchai's motion

exceeded the appropriate page limit. SFR also argues Marchai's opposition contains

evidence not properly disclosed in the discovery process.

On March 22, 2oL6, this Court issued its Decision and Order denying both SFR and

4
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Marchai	their	respective	Motions	for	Summary」 udgment	as	well	as	denying	SFR's	Motion

to	Strike.	This	Court	found	that	the	technical	failings	of	Marchai's	compliance	vⅦth	EDCR

2.20(a)did	nOt	rise	to	the	level	of	sanctions	and	thus	denied	SFR's	Motion	to	Strikeo	As

discovery	was	ongoing,this	Court	also	found	in	its	March	22,2016	Decision	and	Order	that

there	remained	genuine	issues	of	fact	for	both	Motions	for	Summary	Judgment	to	be

deniedo	The	Court	resolved	constitutionality	issues	of	NRS	chapter	l16	raised	in	Marchai's

Motion	for	Sunllnary	Judgment	involving	due	process.	These	sub	issues	include	notice

provlsions,whether	there	is	state	action	involved,vlolations	of	the	Taking	Clause,	and

vagueness.

Discovery	conduded	on	August	15,2017・ Upon	completion	of	discovery,the	HOA

and	SFR	renewed	their	Motions	for	Sunllnary	Judgment.	The	resolution	ofthe	issues	in	the

summaryjudgment	motion	necessa五 ly	results	in	a	decision	in	favor	ofMarchai.

III.		Discussion

Ao	Modonsfor	Summary	Jucttment

Summary	judgment	is	appropriate“ when	the	pleadingS	and	other	evidence	on	flle

demonstrate	that	no	genuine	issue	as	to	any	material	fact	remains	and	that	the	moving

palちriS	entitled	to	ajudgment	as	a	matter	oflaw."Wood	vo	Safewav.Inc。 ,121P.3d1026,

1029(Nev.2005)(internal	quotation	marks	and	alterations	omitted)。 “Ifthe	party	moving

for	summaryjudgment	will	bear	the	burden	of	persuasion	at	t五 al,that	parサ `muSt	present

e宙dence	that	would	entide	it	to	a	judgment	as	a	matter	oflaw	in	the	absence	of	contrary

evldence.'''Francis	vo	Wvnn	Las	Vegas.LLC,262P.3d705,714(Nev。 2011)(Citing	Cuzze	v.

Univ.&Cmtvo	Coll.	Svs.of	Nev.,	172P.3d131,134(Nev。 2007))・ “When	requesting

summary	judgment,the	moving	parサ bears	the	initial	burden	of	production	to

demonstrate	the	absence	of	a	genuine	issue	of	material	fact.Ifthe	mo宙 ng	parサ meets	its

burden,then	the	nonmo、■ng	paJv	bearS	the	burden	of	production	to	demonstrate	that

there	is	a	genuine	issue	of	rnaterial	fact.	Las	Venas	Metro.	Police	DeD't	Vo	Coregis	lns.	Co.,

256P.3d958,961(Nev.2011)(internal	citations	onlitted).
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The HOA and SFR seek summary judgment on each of their claims against Marchai.

As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai's interest

in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is

superior to SFR's interest. In the current motions for summary judgment, parties

reintroduce the same issues after the close of discovery along with a few new arguments.

Upon the close of discovery, the Court finds no further evidence presented that lends itself

to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness

when Marchai requested the HOA to halt the sale the night before the sale and whether

buyers are required to pay US currency the day of the sale. In addition, whether there is

Perez's payments to the HOA satisfy the procedural tender requirements of NRS Chapter

116. To determine the answers to these questions, the Court must evaluate NRS Chapter

116 and the foreclosure process in this particular case.

1. PreviouslyAddressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,

constitutionalrty of Chapter 116, and whether the Trustee was the grantor in the HOA

foreclosure sale were resolved this Court's Decision of Order of March 22,2ot6. The Court

found that Marchai failed to establish that the HOA sale was commercially unreasonable as

a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not

dispositive of unreasonableness. Further, the Court found that SFR was not able to

establish as a matter of law that it was a bona fide purchaser and that the HOA's years of

foreclosure notice proceedings including delinquency notices, defaults, and sale documents

would be a matter for a fact finder. Marchai raised constitutionality revolving around NRS

Chapter 116 involving due process, takings, and void for vagueness. The Court found that

Marchai could not show that requirements under Chapter 116 did not meet the notice

requirements that would set off due process issues or the legislative enactment of Chapter

116 was a governmental taking or a meant to serve a public pu{pose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Luttly,
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the Court found that an inartfully drafted foreclosure deed could not be resolved in favor of

Marchai. This Court finds that there is no new law to decide in favor of granting summary

judgment on these same arguments and the Court will not reconsider these issues already

resolved.

2. A Nonjudicial Foreclosure SaIe is Not Unfair if the HOA Proceeds

with the Sale After the Lender Requests a Halt to the Sale.

Here, the HOA foreclosed upon the Wolf Rivers property, which they ultimately sold

at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there

are no material disputed issues of fact regarding the foreclosure as the parties agree to the

circumstances. parties agree that notice of the sale was given to U.S. Bank as the recorded

holder of the deed of trust and that Marchai did not record their interest until after that

notice of sale had been sent out to interested parties. Further, parties agree that there was

no firm offer from Marchai to pay the superpriority amount of the loan prior to the sale

when they made the request to halt the sale. Marchai now moves the Court to find that the

HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter u6
Nevada Revised Statute Chapter 116 provides the procedural requirements for

homeowners' associations seeking to secure a lien for unpaid assessments and fees. "NRS

116.3116(z)... splits an HOA lien into two pieces, a superpriority piece and a subpriority

piece. The superpriority piece, consisting of the last nine months of unpaid HOA dues and

maintenance and nuisance-abatement charges, is 'prior to' a first deed of trust." SFR

Investments Pool r v. U.S. Bank,334 P.3d 4o8,4rr (Nev. zor4), reh'g denied (Oct' 16,

zor4). That super-priority portion of the lien was held by the Nevada Supreme Court to be

a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon

pursuant to Chapter 116's requirements. Id. at 4r9. Specifically, "[t]he sale of a unit

pursuant to NRS 116.9116z, 116.31169 and rr6.3u64 vests in the purchaser the title of the

unit's owner without equtty or right of redemption." NRS 116.31166(g); see also SFR v. U.S.

Bank, 334 P.3d at 4tz.
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To initiate foreclosure under Chapter tL6, a Nevada homeowner association must
first notiflz the owner of the delinquent assessments. See NRS u6.3rr6z(rXa). If the owner
does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS rr6.3u6z(1xb). Then, if the lien has not
been paid offwithin 9o days, the homeowner association may continue with the foreclosure
process. See NRS rr6.grt6z(rXc). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,
as well as the holder of a recorded security interest if the security interest holder "has
notified the association, before the mailing of the notice of sale of the existence of the
security interest." See NRS rr6.3rr635(rXaXr), (bXz). As this Court interprets the
"notified-the-association" provision, this additional notice requirement simply means the
homeowner association must mail the notice of sale to any holder of a security interest who
has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying

the superpriority lien. Marchai further asserts that after requesting that the HOA halt the
sale, the HOA and the Trustee's refusal to halt the sale constituted unfairness to Marchai.
The HOA and SFR argues Marchai had constructive notice through the notice served to US
Bank and as a result is precluded from asking to halt the sale the night before for lack of
notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale

will stand. The Nevada Supreme Court states, "demonstrating that an association sold a

properEy at its foreclosure sale for an inadequate price is not enough to set aside that sale;
there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.
N.Y. CmR. Bancorp., 132 Nev. Adv. Op. 5 at *6 (zo16). In the next sentence, the Nevada
Supreme Court appears to distinguish a merely inadequate price from a price that is
"grossly inadequate as a matter of law" and indicates that gross inadequacy may be
sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of
fraud, unfairness or oppression is still required to set aside an HOA foreclosure sale
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regardless of the price. shadow wood cites Golden v. Tomiyasu , sg1 p.zd 9g9, 9gs (Nev.
1963) which required some showing of fraud "in addition to gross inadequacy of price,,for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that
Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.
Bank. It is also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank
and Marchai waited months before recording their interest. Marchai recorded its interest
after the HOA's statutory requirement of thirty days for notice to interested parties under
NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of
trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt
the sale. SFR and the HOA argue that there is no ongoing affrrmative duty by the movant of
a sale to check for new interest parties once the statutory deadline has passed, but Marchai
argues that there was a continuing duff.

The HOA had no continuing legal duty to notify Marchai under the statute. Nor is
there any obligation of the HOA to halt a properly noticed sale when Marchai notified them

that they were the current holder in interest. It was Marchai's responsibility to record its
interest to protect itself. Failing to record rests solely on Marchai and the repercussions

cannot be held against the foreclosing party. Further, there was no firm offer to pay offthe
superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its
predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA
properly noticed the entity on record as the holder of the first deed of trust. Had Marchai
promptly recorded its interest in the property, the notice would have been sent to Marchai.
This leaves the issues of whether a purchaser at a foreclosure sale was required to present

cash at a nonjudicial foreclosure sale, whether Perez's payments intended to and satisfied
the HOA's superpriority lien and whether having more than one Notice of Default was

consequential.

9
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3・			A	Purchaser	is	Not	Required	tO	Present	Cash	at	a	NonJudcial

Foreclosure	Sale.

Marchai	presents	that	NRS	l16.31164	requires	that“ On	the	day	Of	the	sale...the

person	conducting	the	sale	lnay	sell	the	unit	at	public	auction	to	the	highest	cash	bidder."

It	is	undisputed	that	SFR	provlded	pr00f	Offunds	on	the	day	of	the	sale,then	tendered	a

cashier's	check	to	Alessi	on	August	29,2013,One	day	after	the	saleo	Marchai	argues	that

this	procedurally	does	not	cOmply	uth	the	statute,interpreting	the	statute	to	require	a

p賀燿nentin	U.S.currency	at	the	tilne	ofthe	sale.The	Courtis	not	swayed	by	this	argument.

The	statute	specincally	requires	a	cash	purchase	rather	than	a	credit	purchase,but	the

statute	is	silent	as	to	tilning	Ofpaンment.	A	cashier's	check	in	this	contexL	constitutes	a	cash

pttqment.	It	is	silnply	infeasible	in	practice	to	expect	bidders	tO	carry	large	amounts	of	UoS.

currency,often	in	the	many	tens	of	thousands	of	dollars	tO	an	auctiono	SFR	subnlitted

proof	offunds	to	Alessi	at	the	tilne	ofthe	sale	and	then	tendered	a	cashier's	check	tO	Alessi

for	the■lll	price	of	purchase	of	the	prOpe町 .	COnSequently,the	sale	complied	with	NRS

l16。 31164・	Not″ithstanding	procedural	issues	raised	under	NRS	l16.31164,the	Court	flnds

that	a	irst	notice	of	default	is	the	operative	notice	when	lnultiple	nOtices	are	iled	and	prior

notices	are	unuthdrawn.

4・ 		A	Second	Nouce	of	Default	Results	in	a	Supple】 ment	of	the	First

Nodce	ofDefault	when	a	First	Nodce	ofDefault	has	not	been	Rescinded.

A	superpriority	lien	consists	of	the	nine	l■ onths	of	unpaid	homeowller	assessments

prior	to	a	notice	of	default.	Without	satisfaction	or、 颯thdrawal	of	the	flrst	notice	of	default

a	second	notice	of	default	selves	only	as	a	supplement	to	the	flrst	noticeo	A	homeowner's

association	is	entided	to	one	superpriority	lien	on	a	single	prOperサ withOut	the	rescission

ofthe	prior	notice	of	default.Pursuant	to	the	Nevada	Supreme	Court's	holding	in	ProDertv

Plus	lnvestments.LLC	v.MorLgage	Electronic	Registration	Svstems.Inc。 .et.al.,133	Nev.

Adv.Opinion	62(Sept。 14,2017),thiS	Court	adopts	the	Nevada	federal	court's	holding	in

JPMorgan	Chase	Bank,N.A.vo	SFR	Invest】 nents	Pool	l.LLCo	JPMorgan	held	that	a	second

noticed	super	p五 ority	lien	must	have	separate	set	of	unpaid	months	of	homeowner

10
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association assessments to be considered a separate superpriority lien. Properqvplus, citing
JPMorgan, also holds that "when a HOA rescinds a supelpriority Iien on a property, the
HOA may subsequently assert a separate superpriority lien on the same property . . .

accruing after the rescission of the previous superpriority lien." Without the satisfaction or
withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as

a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March
29,2ott and one on February 28, 2oL2. The zorr Notice of Default was never withdrawn.
Based on the holding in PropertvPlus. the operative notice of default is the zorr Notice.

Therefore, the Court finds that the HOA's would only be entitled to one superpriority
amount on both Notices of Defaults. This leaves only the question as to Perez's intent as to
the application of payments to the HOA.

5. Perez's Intent Regarding Application of Pa5rments to the HOA
Perez maintained sporadic payments over the period starting from the first Notice of

Default to the foreclosure totaling $z,g9o.z4 Perez would receive a notice of a deficiency

and make a pa5rment toward her obligations to the HOA. Despite these payments, she was

thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as "prior to all

other liens and encumbrances," excluding those recorded before the applicable CC&Rs. See

NRS rr6.3rt6(zXa)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfii the
lien and if they must make their intent regarding those payments known before an HOA's

superpriority lien is extinguished. The public policy principle behind NRS Chapter 116 is to

ensure that homeowner association dues are paid first.

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf
Rivers property and ultimately sold the property at a foreclosure sale. Perez made post

Notice of Default payments prior to the sale totaling $2,39o.24. There are no material

disputed issues of fact: the parties agree regarding the timing and amounts of payments by

the homeowner and to the circumstances surrounding the Notices of Default. The question

11
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remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by perez had no
intention of satisfring the superpriority lien, thus the first deed of trust was extinguished
upon the foreclosure sale. Marchai asserts the homeowner's payments were intended to
satisfy the HOA lien's superpriority amount prior to the HOA foreclosure sale. Marchai
argues this tender causes Marchai's deed of trust to survive the HOA foreclosure sale.

a. Tender
The foreclosure process, from the first unrescinded notice of delinquent

assessment in zoog to the acfual foreclosure sale spanned a few years. During this period,
Perez, paid the HOA $2,99o.24. This is more than the value of nine months of assessment

fees. For the nine months preceding the operative 2oog Notice of Default, perez's

assessments totaled $r,z8o.oo. This would have satisfied the superpriority and left a

balance of $r,rro.z4. Perczstill owed the HOA $14,677.8o and nothing precluded the HOA
from seeking the full amount from the borrower. The question is whether the HOA

superpriority lien was satisfied. If satisfied, it allows Marchai's lien to survive the
nonjudicial foreclosure sale to SFR. If not, then Marchai's first deed is extinguished by the
sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only "determin[e] the
precise superpriority amount in advance of the sale," and then "pay the [nine] months'

assessments demanded by the association." SFR, 334 P.3d at 4tB, 4tB. Satis$ring the
superpriority amount of the lien, not the amounts incurred by any particular months,
preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of Americ4 N-4., 382
P.3d 9rr (Nev. Aug. tt, zot6) (unpublished disposition) (finding tender of grgS effective to
discharge the lien when "$r98 was adequate to pay off the superpriority portion of' the
HOA's lien.)

Different from SFR, here the Court must determine whether the homeowner's
payments to an HOA in this case constitutes tender of the superpriority amount or whether
the payments were meant to keep up with current assessment obligations. The Court finds

12
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that absent contrary evidence, it is a distinction without a difference. The public policy and
stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence
the superpriority. Nevada Revised Statutes 116.3116(z) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisf,i the superpriority portion of the lien. Nor
does the statute or case law dictate that pa5rments from a homeowner must first be applied
to obligations other than the superpriority.

Marchai alleges that it was Perez's intention to apply her payments to the HOA lien's
superpriority amounts that were recorded in its two Notices of Default. The HOA and SFR

allege that Perez's payments only represent her intention to keep up with her monthly dues

and not intended to satisfu the amounts noticed. This Court held in its March 22, 2ot6
Decision and Order that there were genuine issues of material fact regarding what Perez's

intention was in the application of her payments. Absent evidence showing that Perez only
meant to maintain her monthly assessments, she tendered payment in an amount that

would satisfy more than eighteen months'worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that

shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to

pay off the superpriority lien or apply to the balance with the payment of oldest balances

first, the superpriority lien is satisfied. So whether she had the intention to pay off
obligations other than the superpriority first or whether the HOA applied them to
obligations other than the superpriority, the amount making up the superpriority was paid

off. Thus, regardless of which months a payor may request a payment be applied to, any

payment which is at least equal to the amount incurred in the nine months preceding the

notice of delinquent assessment lien is sufficient to satisfy the superpriority lien. As there

are no undisputed facts at the close of discovery as to the intention of payment or the effect

of multiple Notice of Defaults, this Court must deny the HOA and SFR's Motions for
Summary Judgment. As a result, this Court finds in favor of Marchai.

/t/
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IV. Conclusion
The Court finds that no genuine issues of material fact remain in this case. The

Court denies SFR and the HOA's Motions for Summary Judgment. As the parties agree on
all the material fact in this case, the resolution of the legal issues presented on the motions

for summary judgment necessarily result in a finding in favor of Marchai.

C&,'-
DATED	this day of Sepffifl 2c17.

Drsrnrgr Counr Juocp
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Crnrrrrcarr or SBRvrcr
The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFp system or, if no e-mail
was provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attorney folder(s)
for:

Name Party

David J. Merrill, Esq.
David J. Merrill, P.C.

Counsel for Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.
Karen L. Hanks, Esq.
Kim Gilbert Ebron

Counsel for SFR Investments
Pool r, LLC

IGleb D. Anderson, Esq.
Megan Hummel, Esq.

Counsel for Wyeth Ranch
Community Association

/

A/,-7
= ,rr4--t ::

Juprcrer, Exrcurrvs Assrsrevr, DEIARTMBNT VII

,*51:i[mIjg[,
The undersigned does hereby affirm that the preceding Decision and Order filed
in District Court case number A689461 DOES NOT contain the social security
number of any person. I I

/s/ Linda Marie Bett o^E gAU#{1
Districl Court Judge
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DOES I through X; and ROE CORPORATIONS 
I through 10, inclusive, 
 
                                    Defendants. 

 Case No. A-13-689461-C 
Consolidated with: A-16-742327-C 
 
Dept. No. VII 
 

NOTICE OF APPEAL 
 

 
 

SFR INVESTMENTS POOL 1, LLC, a Nevada 
limited liability company, 
 

Counterclaimant/Cross-Claimant, 
vs. 
 
MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a national 
association; CRISTELA PEREZ, an individual; 
and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 
 
              Counter-Defendant/Cross-Defendants. 

  

PLEASE TAKE NOTICE that SFR Investments Pool 1, LLC, by and through its counsel 

of record, hereby appeals from the following orders and judgments: 

1. Decision and Order entered on October 3, 2017; and 

Case Number: A-13-689461-C

Electronically Filed
11/3/2017 8:01 PM
Steven D. Grierson
CLERK OF THE COURT

Case Number: A-13-689461-C

ELECTRONICALLY SERVED
11/6/2017 10:46 AM
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2. All other orders made appealable thereby.  

 

DATED this 3rd day of November 2017. 

 

 
KIM GILBERT EBRON 
 
 
/s/ Jacqueline A. Gilbert, Esq. 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Phone: (702) 485-3300 
Fax:     (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 3rd day of November 2017, pursuant to NRCP 5(b), I served 

via the Eighth Judicial District Court electronic filing system, the SFR’S NOTICE OF APPEAL 

to the following parties: 

 

 
 

/s/ Jacqueline A. Gilbert, Esq.                            
an employee of Kim Gilbert Ebron 



Ex. 16 

Ex. 16 

EXHIBIT 16 



___________________________________________________________________
Entered on Docket 
April 24, 2017
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