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Bates

Vol. Tab | Date Filed Document Number
1 3 11/07/2013 | Affidavit of Service JA 0074
1 4 11/12/2013 | Affidavit of Service JA 0076
1 8 12/19/2013 | Affidavit of Service JA 0106
1 9 12/27/2013 | Affidavit of Service JA 0108
5 25 | 09/14/2016 | Affidavit of Service JA 1118
5 26 | 09/14/2016 | Affidavit of Service JA 1122
5 27 | 09/14/2016 | Affidavit of Service JA 1126
3 13 | 01142016 ?53?;1;1;; Joi(iigﬁélr)litts to Marchai’s Motion for JA 0544
) 12| 01/142016 ?Eri?;lg;; Jolffg);lllélr)litts to Marchia’s Motion for JA 0272
5 19 | 02/22/2016 | Certificate of Service JA 1015
1 1 09/30/2013 | Complaint JA 0001
5 20 | 03/22/2016 | Decision and Order JA 1017
7 38 | 10/03/2017 | Decision and Order JA 1483
5 23 | 08252016 ixgr:zﬁt ég?;?e%rgggtliaoiﬁtAction Concerning Title JA 1099
5 24 | 08/25/2016 | Initial Appearance Fee Disclosure JA 1115
7 48 8/6/2018 | Judgment JA 1592
7 46 4/26/2018 | Judgment against Cristela Perez and U.S. Bank JA 1581
1 7 12/03/2013 | Marchai’s Answer to Counterclaim JA 0098
1 10 | 01/14/2016 | Marchai’s Motion for Summary Judgment JA 0110
7 39 10/4/2017 | Marchai’s Notice of Entry of Decision and Order | JA 1499
7 49 8/7/2018 | Marchai’s Notice of Entry of Judgment JA 1597




45 | 12/30/2017 | Marchai’s Notice of Entry of Order JA 1575
6 11/13/2013 | Marchai’s Notice of Lis Pendens JA 0095
2 10/03/2013 | Marchai’s Notice of Pendency of Action JA 0068

Marchai’s Opposition to Counter-Motions to

18 | 02/15/2016 Strike Pursuant to NRCP Rule 37 1A_0993

35 | 08/14/2017 Marf:hal s Opposition to SFR’s & Wyeth Ranch’s JA 1365
Motion for Summary Judgment -

14 | 02/03/2016 Marchai’s Opposition to SFR’s Motion for JA 0816
Summary Judgment -
Marchai’s Opposition to SFR’s Motion to Retax

43 11/8/2017 | and Settle Memorandum of Costs and JA 1560
Disbursements

16 | 02/082016 Marchai’s Reply in Support of Motion for JA 0884
Summary Judgment -

40 | 10/10/2017 | Memorandum of Costs and Disbursements JA 1517

28 | 12/13/2016 | Notice of Entry of Order JA 1130

29 | 12/13/2016 | Notice of Entry of Order JA 1135

30 | 12/13/2016 | Order Lifting Stay and Consolidating Cases JA 1140

51 8/29/2017 Recqrder s Transcript of Defendant SFR’s JA 1608

Motion for Summary Judgment -

50 8/8/2018 | SFR’s Amended Notice of Appeal JA 1604

32 | 02/06/2017 | SFR’s Answer to Complaint JA 1154
5 11/13/2013 | SFR’s Answer, Counterclaim, and Cross Claim JA 0078
11 | 01/14/2016 | SFR’s Motion for Summary Judgment JA 0192

33 | 07/21/2017 | SFR’s Motion for Summary Judgment JA 1164

41 | 10/19/2017 SFR’s Motion to Retax and Settle Memorandum JA 1549

of Costs and Disbursements -

42 11/3/2017 | SFR’s Notice of Appeal JA 1556




21 | 03/23/2016 | SFR’s Notice of Entry of Decision and Order JA 1043

22 | 03/24/2016 | SFR’s Notice of Entry of Decision and Order JA 1071

47 4/27/2018 | SFR’s Notice of Entry of Judgment JA 1585

15 | 02/04/2016 SFR’s Opposition to Marchai’s Motion for JA 0852
Summary Judgment -
SFR’s Reply in Support of its Motion to Retax

44 | 11/13/2017 | and Settle Memorandum of Costs and JA 1569
Disbursements
SFR’s Reply in Support of Motion for Summary

17 ] 02/09/2016 Judgment and Counter-Motions to Strike 1A_0908

36 | 08212017 SFR’s Reply in Support of SFR’s Motion for JA 1434
Summary Judgment -

31 | 01/31/2017 Wyeth Ranch Community Association’s Answer JA 1143
and Affirmative Defenses -

34 | 07212017 Wyeth Ranch Community Association’s Motion IA 1277
for Summary Judmgment -

37 | 08/21/2017 Wyeth Ranch’s Reply in Support of Motion for JA_1470

Summary Judgment




CHRONOLOGICAL INDEX

Vol. Tab | Date Filed Document Bates
Number

1 1 09/30/2013 | Complaint JA 0001

1 2 10/03/2013 | Marchai’s Notice of Pendency of Action JA 0068

1 3 11/07/2013 | Affidavit of Service JA 0074

1 4 11/12/2013 | Affidavit of Service JA 0076

1 5 11/13/2013 | SFR’s Answer, Counterclaim, and Cross Claim JA 0078

1 6 11/13/2013 | Marchai’s Notice of Lis Pendens JA 0095

1 7 12/03/2013 | Marchai’s Answer to Counterclaim JA 0098

1 8 12/19/2013 | Affidavit of Service JA 0106

1 9 12/27/2013 | Affidavit of Service JA 0108

1 10 | 01/14/2016 | Marchai’s Motion for Summary Judgment JA 0110

1 11 | 01/14/2016 | SFR’s Motion for Summary Judgment JA 0192

) 12 | 01/142016 Appendix of Exhibits to Marchia’s Motion for JA 0272
Summary Judgment -

3 13 | 01/142016 Appendix of Exhibits to Marchai’s Motion for JA 0544
Summary Judgment -

4 14 | 02/03/2016 Marchai’s Opposition to SFR’s Motion for JA 0816
Summary Judgment -

4 15 | 02/04/2016 SFR’s Opposition to Marchai’s Motion for JA 0852
Summary Judgment -

4 16 | 02/082016 Marchai’s Reply in Support of Motion for JA 0884
Summary Judgment -
SFR’s Reply in Support of Motion for Summary

4 17 | 02/09/2016 Judgment and Counter-Motions to Strike 1A_0908
Marchai’s Opposition to Counter-Motions to

. 18 | 02/1522016 Strike Pursuant to NRCP Rule 37 1A_0993

5 19 | 02/22/2016 | Certificate of Service JA 1015




20 | 03/22/2016 | Decision and Order JA 1017
21 | 03/23/2016 | SFR’s Notice of Entry of Decision and Order JA 1043
22 | 03/24/2016 | SFR’s Notice of Entry of Decision and Order JA 1071
23 | 08252016 ixgr:zﬁt ég?;?e%rgggtliaoiﬁtAction Concerning Title JA 1099
24 | 08/25/2016 | Initial Appearance Fee Disclosure JA 1115
25 | 09/14/2016 | Affidavit of Service JA 1118
26 | 09/14/2016 | Affidavit of Service JA 1122
27 | 09/14/2016 | Affidavit of Service JA 1126
28 | 12/13/2016 | Notice of Entry of Order JA 1130
29 | 12/13/2016 | Notice of Entry of Order JA 1135
30 | 12/13/2016 | Order Lifting Stay and Consolidating Cases JA 1140
31 | 01312017 Wyeth Ranch Community Association’s Answer IA 1143
and Affirmative Defenses -
32 | 02/06/2017 | SFR’s Answer to Complaint JA 1154
33 | 07/21/2017 | SFR’s Motion for Summary Judgment JA 1164
34 | 07/21/2017 gﬁygﬁﬁiﬁﬁ ﬁgﬁ?ﬁgg Association’s Motion JA 1277
35 | ounaors | Mt Qposion o SFR s & Wyt Rane's |3 155
36 | 08/21/2017 gﬁi;;;{r}e]p;gdign?;ﬁport of SFR’s Motion for JA 1434
37 | 08212017 \S?\lfl}rls;[r}llal:;r;flg;ni?ily in Support of Motion for JA_1470
38 | 10/03/2017 | Decision and Order JA 1483
39 10/4/2017 | Marchai’s Notice of Entry of Decision and Order | JA 1499
40 | 10/10/2017 | Memorandum of Costs and Disbursements JA 1517




SFR’s Motion to Retax and Settle Memorandum

7 4 1071972017 of Costs and Disbursements TA_1549
7 42 11/3/2017 | SFR’s Notice of Appeal JA 1556
Marchai’s Opposition to SFR’s Motion to Retax
7 43 11/8/2017 | and Settle Memorandum of Costs and JA 1560
Disbursements
SFR’s Reply in Support of its Motion to Retax
7 44 | 11/13/2017 | and Settle Memorandum of Costs and JA 1569
Disbursements
7 45 | 12/30/2017 | Marchai’s Notice of Entry of Order JA 1575
7 46 4/26/2018 | Judgment against Cristela Perez and U.S. Bank JA 1581
7 47 4/27/2018 | SFR’s Notice of Entry of Judgment JA 1585
7 48 8/6/2018 | Judgment JA 1592
7 49 8/7/2018 | Marchai’s Notice of Entry of Judgment JA 1597
7 50 8/8/2018 | SFR’s Amended Notice of Appeal JA 1604
7 51 8/29/2017 Recorder’s Transcript of Defendant SFR’s JA 1608

Motion for Summary Judgment




Inst #: 201210310000886
Fees: $17.00
N/C Fea: $0.00
10/31/2012 08:04:08 AM
Recelpt #: 1384002
Requastor:
ALESSI & KOENIG LLC
Recorded By: DX) Pgs: 4

When recorded mafl to: DEBBIE CONWAY
Alesst & K 1A4LC
9360 West E'Eim Rd., Suite 205 CLARK COUNTY RECORDER
Lay Vegas, NV 89147
Phone: 702-222-4033 b ———— e
APN: 128-15-811-013 TSN WR-7119-A
NOTICE OF TRUSTEE'S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE,
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-
222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN'S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On Navember 28, 2012, Alessli & Koenig as duly appoinied Trustee pursuant to a cerfain lien, recorded on
Decembsr 20, 2014, as instrument numbor 0001246, of the officlal records of Clark County, Noveda, WILL
SELL THE BELOW MENTIONED FROPERTY TO THE HIGHEST BIODER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at: 2:00 pam., at 9560 W, Flamingo Rd,, Suite #203, Las
Vegas, Noveda 89147 (Alessi & Koenlg, LLC Office Building, 2* Floor)

The street address and other comnton designetion, If any, of the real property described above is purperted to
be: 7619 Walf Rivers Ave, Las Yegas, NV 89131, The owner of the real property is purparted to be: Crisfela

FPorez

The wdersigned Trustes disclaims any lability for any incorraciness of the street address and other common
designations, if any, shown herein. Said sale will be meds, without coveant or warvanty, expressed or
implied, regarding title, possession or encumbrances, io pay the remaining principal sum of a nats,
homeowner's assessment or other obligation secired by this lien, with interest and other sum as provided
therein: plus advanoes, If any, under the terms thereof and intcrost on such advances, plus fess, charges,
expenses, of the Trusics and trust created by sald lem, The total amount of the appaid bakmce of the
obligation secured by the property to be sold and reasonable estimated costa, axpenses ond advances af the tine
of the inftial publicntion of the Notice of Sale is $11,656.07. Payment must be in made in the form of cestified
Cunds.

Date: October 10, 2012 {L”\

By: Ryan Korbow, Esq. of Alessl & Koenig LLC on behalf of Wyoth Ranch Community Association
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CRIBYELA PEREZ
PO BOX 760168

LAS VEGAS, NV 80136.0188

CMG MORTGAGE INC.
3160 CROW CANYON RD

EAN RAMON, CA 94683.1368

APACHE ELECTRIC
4380 N PECOS 28

LAS VEGAS, NV 89116-0142

IS Bank Nallonat Assn, Trustee
Stenwich Morigage Loan Trust
1810 E St Angrews Piace Sulte 8150

Santa Ang, CA 927054931

CRISTELA PEREZ
7110 WOLF, RIVERS AVE

LAS VEGAS, NV 801310139

MERS, Ino.
RO Box 2028

Fiint, Ml 465012026

CITY OF LAS VEGAS SEWER
495 S Main St

LAS VEGAS, NV 60101-6318

CAMCD
PO Box 12117

Las Vegus, NV 89112.0117

NOTS MAILINGS

11632

CRIBTELA PEREZ.
17480 BURBANK BLVD #104

ENCING, CA D1316-1760

US BANK, Mational Assaclalion ND
4325 - 17lh Ave 8W

FARGO, ND £8103-6200

CitMonigage, inc
1000 Technology Drive

O'Foilon, MO 833882239

OMBUDSMANS QOFFICE
Alln: GORDAN MILDEN
2501 E BAHARA AVE SUITE 208

LAS VEGAG, NV 80104-4128

A&K000278
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Alesst & Koenig, LL.C
Order# 11632
TS # 11632

AFFIDAVIT OF FOS'TING NOTICE ON SALE

Stato of Nevada )
County of Clark)
I, Jessica Pruett, state:

That at all timos herein I have been o citizen of the United States, over 18 yemrs of uge, and am not s party to, or
interested In, the proceeding in which this affidavit Is made.

On 7/30/2013, [ posted a copy of the Notice of Sals pursunnt to NRS 116,31 1635, conceming Sale 11632, in a pabllc
place in the county where thc property is sltuated, to wit:

NEVADA LLEGAL NEWS, 930 S FOURTH ST, LAS VEGAS
CLARK COUNTY COURTHOUSE, 200 LEWIS ST, LAS VEGAS
CLARK COUNTY BUILDING, 309 S THIRD ST, LAS VEGAS

‘The purporied owner and address of the property conlained in the Notice of Sale being:
Cristoln Foroz, 7119 Wolf Rivers Avenue, Las Vegas NV 89131,

I deolare nnder panally of pegjury undet the law of the State of Nevada that (lie foregoling is true and correct.
Dated 7/30/2013 Mevada Laga! Support Sorvices LLC
Jessica Pruett

930 S, 4th Street, Sulte 200
Las Vogas, NV 89101

(702) 382-2747
NV Licenso #1711
NVLSS ID# 453727 73
COUNTY OF SERVICE: CLARK
SERVER: Jessica Proett
ALESSI TRUSTER CORP

A&K000288

MBT0623
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Photos taken by: James Vignale Sr.  Couniy: CLARK 36 Nevada Logal Support Scrvices LLC

Photo Date: 773172013 Time: 2:36 PM NLN 10# 453727 Pago 1 of | 930 S. 4th Strect, Suile 200
Primacy Borrower: Cristela Perez Las Vegas, NV 89101
Property Address: 7119 Wolf Rivers Avcnue, Las Vogas NV 89131 (702) 382-2741 NV. Lic. #1711

Alossi & Koenig, LLC  Ordor# 11632 TSH#11632

A&K000289
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Alessl & Koonig, LLC
Ovdoey # 11632
TS # 11632

AFFIDAVIT OF SERVICE

State of Nevadn )
County of Clark)

1, James Vignale Sr., statc:

That at all times horoin 7 have beon a citlzen of the United States, over 18 years of age, and am not parly to, of interestad
in, the proceeding in which this affidavit is made.

I served Cristeln Perez with a copy of the Notlee of Snle, on 7/31/2013 at approximately 2:36 PM, by:

Attempting fo pursonally serve tho porson(s) residing at the property, however no one answered the door, I thereafter
posted a copy of the Nolice of Sale on the property in the manner presoribed pursuant o NRS 116311635, n a
consplonous place on tho property, which Is located at:

7119 Woll Rivers Avenne
Las Yogas NV 89131

1 deolare under penally of perjury under the law of the State of Novada that the foregoing is true end correc,

Dated 7/31/2013 Nevada Legal Support Services LLC

pud Vgl

James Vignala 8r., R-249802
930 S. 4th Street, Sulte 200
Las Yegns, NV 89101

(702) 382-2747

NV License #1711

NVLSS ID# 453727 73
COUNTY OF SERVICE: CLARK
SERVER: James VYigaple Sr,

A&K000287
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Inst #: 201307310001002
Fees: $17.00

N/C Fee: $0.00

07/31/2013 09:01:04 Al
Recelpt &: 1714716
Requestor:
ALESS! & KOENIG LLC
Recorded By: RNS Pge: 1

DEBBIE CONWAY
When recorded mail (o
Alessl & Koenlg, LLC CLARK COUNTY RECORDER
9500 West Flamingo Rd,, Suite 208
Lag Yegas, NV 89147
Phones 102-222-4033
APN: 125-15-811.013 TSN 11632

NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THBR AMOUNT SPECIFIED IN THIS NOTICE BRFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THRE SALE DATE,
IF YOU HAVE ANY QUESTIONS, PLEASE CALL ALESSI & KOENIG
AT 702-222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECL.OSURE SECTION OF THE OMBUDSMAN'’S OFFICE, NEVADA
REAIL BESTATRE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE I8 HERERY GIVEN THAT: C/

On August 28, 2013, Alessi & Koenig as duly appointed Trustee parsuant to & certaln lien, recorded on
December 2(, 2011, as lustrument number 0001246, of the offlclal records of Clark County, Nevada, WILL
SBLL THB BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THB UNITBD STATES, OR A CASHIERS CHECK at: 2:00 p.m., at 9500 W. Plamiogo Rd,, Sulte #205, Las
Vegas, Novada 89147 (Alesst & Koenlg, LLC Office Bullding, 2% Floot)

Tho stroct eddress and olker comian deslgnatlon, I any, of the real properly described above is purporied to
bo: 7119 WOLF RIVERS AVE, LAS VEGAS, NV 89131-0139. The owner of the rea! property is purported
to boc CRISTELA PEREZ

The undersigned Trustee disclaims any liability for any incarceciness of the street addross and other common
dosignations, If any, showa herein.  Baid sale will bo made, without covenant or warranty, expressed or
tniplied, reganding fitls, pussession or sucumbrances, to pay (ke romaining prinoipal sum of a note,
homeownce's assesstacnt or other obligation secured by this lien, with “inlerest and other sem as provided
therein: plus advances, If amy, nuder the terms thorcof and Interest on auch advances, plus fees, charges,
expenses, of the Trusteo and trust created by sald lien. The tolal amount of tho unpald balance of the
obligation sestired by tho property (o bo s0ld and ressonable cstimated costs, expenses and advances at the time
of the iniilal publication of the Natice ol%c/zm\wmso. Paymeni must bo in mede in tho form of certified

funds,
Dato: July 11,2013 M (

By: Ryan Ketbow, B, of Aless) & Koenig LLC on behalf of Wysth Ranch Community Assoctation

A&K000282
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AFFP
11632

ffi of P ati

STATE OF NEVADA ) -
COUNTY OF GLARK )

), Rosalle Qualls slale:

That | am Aseisiant Operalions Mangager of the Nevada
Logel News, a dally newspaper of ganeral clrculation,
printed and publishod in Las Vegas, Clark County,
Nevada; that he publicailon, a copy of which Is atlached
hareto, was published Ir the seld newspaper on the
following dates:

Aug 02, 2013

Aug 00, 2013

Aug 18, 2013

That sald newspaper was regularly lssted and clrculated
on those dales. | declare under penally of perjury that the
loregolng ls true and comacl

PATED: Aug 16, 2013

- G-

Re. Qualls

01104286 00366680 (702)264-9044

ALESSI & KOENIG, LLG
8500 WEST FLAMINGO ROAD #206
LAS VEGAS, NV 89147

NOTICE OF TRUSTEE'S BALE

APN: 126-16-011-013

TSN 11032

WARNIKG! A SALE OF YOUR PROPERTY |5 IMMINENTI UMLESS YOLU PAY
THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE SALE DATE, YOU
COULD LOSE YOUR HOME, EVEN IF THE AMOUNT I3 N DISFUTE. YOU MUST
ACT BEFORE THE SALE DATE, [F YOU HAVE ANY QUESTIONS, PLEASE CALL
ALESSI & KOENIG AT 702-222-403), IF YOU NEED ASSISYANGE, PLEASE GALL
THE FORECLOSURE SECTION OF THE CMBUDSMAN'S OFFICE, NEVADA
REAL EBTATE DIVISION, AT 1.-877-0200907 INMMEDIATELY. NOTICE 1S
HEREBY GIVEN THAT: On August 28, 2013, Alpsal & Kosnlg es duly eppointsd
Trustes ptrovan! to a cadain Hen, rocorded an Decombar 20, 2011, a2 (astrumbnd
numbder 0001249, of the officlel racerds of Clark County, Mavads, WILL SELL THE
BELOVY MENTIONED PROPERTY TQ THE HIGHEST BIDDER FOR LAWRA
MONEY OF THE UNITED STATES, OR A CASHIERS CHECK ak: 2:00 p.m., al
5500 W, Fantingo Rd., $ulle #1205, Les Vogas, Nevada 89147 (A\lessl & Koenlg,
LLO Ofios Bultding, 2nd The streot address and ather common dosignaiion, i
any, of he roal property above by purporiod o be: 7110 WOLF RIVERS
AVE, LAS VRGAS, NV 80131.0139. The oemer of the real proparty ks purported to
be: CRISTELA PEREZ The undersighod Trustes discialmo any lebilily for any
{ncoiractnoss of tho sirest eddross and ellter common dosighoEons, Ifany, ehown
hereln Sald selo will be mads, without covenant or warnanty, axprezead of lmeited,
rogurding lille, peseassion or enoumbrences, Io pay e romuining pihoipel sum of &
nolo, homeowner's assessment or cther obligntion securad by ks Ban, vith Inferest
and athor sum as peovidod Shorsin: plus advandes, If eny, tho tes thareof
and Inteneai on such edvances, plia fase, chames, axponsos, of B Trusties ead
{8t orocled by sald Han, Tho teial emount of the unpald beance of v obligation
saournd by tho propardy lo bo sold end reasonabls astmaled costo, anpanses and
advances al the Gato of the nidal pubkicalion of the No%oo of Sois Is $14,000.80,
Paymonl mwal ba in maxde In the form of ceviifted Aunds, Deto: July 11, 2043 By:
Ryan Korbow, Eaq. of Alasal & Koorip LLC on beha¥ of Wysth Ranch Cormmunity

Pubiished in Novada Logal Nows
Aupst 2, 9, 16,2013

A&KO0002¢0
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STATE OF NEVADA
DECLARATION OF VALUE

I. Assessor Parcel Mumbes(s)

. 125-15-811-013

= -]

H

[

2. Type of Property:

a.] | Vacant Land b.]4 | Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
| | Condo/Twnhse d.j |2-4 Plex Book Page:

e] | Apt. Bldg £ | Comm/ind' Date of Recording:

gl 1 Agricultural h] | Mobile Home Notes:

Qther
3.1, Tolal Value/Sales Price of Property $ 21,000.00

b. Deed in Lieu of Fercclosure Only (value of property ( )
¢. Transfer Tax Value: $ 307,403.00
d. Real Property Transfer Tax Duc $ 1,568.25

4, If Exemption Clalmed:
a. Transfer Tax Excmption per NRS 375.090, Section

b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transfemred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant (o NRS 375.060

and NS 375.1 10, that the information provided is correct to the best of their information and belicf,

and can be supported by documentation if called upon to substantinte the information provided hecein,
Eurthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interesi at 1% per month. Pursuant
to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additional amount owed,

Signature Capacity: Grantor

Signature Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEDE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Aless] & Koenlg, LLC Print Name: SFR Investments Pcol 1, LLC

Address:g500 W, Flamingo Rd., Ste. 205 Address: 5030 Paradise Road, B-214

Clty:Las Vegas City: Las Vegas

State: NV Zip: 80147 State: NV Zip:89119

PANY/PERSON RE TING RE G (R if not seller or buyer

Print Name: Alessi & Koenig, LLL.C BEscrow # N/A Foreclosure

Address: 9500 W. Flamingo Rd,, Ste. 205

Cily: Las Vegas Statc:NV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

AZK000283

MBTCE18
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b met —aea e AREESm e — b e -

Inot # 201302000001516
Foes: $17.00 N/G Foe; $0.00

RPTT: $16608.26 Ex: #

03/09/2043 10:68:60 AR
Recelpt i: 1783290
Ratjuestor:
ALEBS| & KDENIG, LLC
Reocorded By: JACKBI Pga: 2

Whon recorded matl {o aud )

Mail ‘Tax Sintemonts fo: DEBBIE CONWAY

SR Investinonis Pool 1, LLC GLARK COUNTY REGORDER

5030 Parndize Road, B-214

Las Yogns, NV 89119

A.P.N. No,125-18-811-043 T8 No, 1163%

. TIRUSTEES DEED UPON SALE

he Qrintes (Buyos) herol yeas: STR Investinonta Paul 1, L1.C

Tho Rotcolualng Bonelolnry heroln was: Wyoth Rangh Communily Aszecintion
Tho anount of anpid debe logother with costs: $14,671.80

The omonnt pald by the Granteo (Buyor) at tho Trusies’s Sale: $21,000,00

Tho Documonlary Transfor Tax! $1,568.23

Praperly nddeess: 7119 WOLT RIVERS AVE, LAS YEGAS, NV 89131-0139
Sold properiy s inf ] wincotporated aron; Clty of LAB YEGAS

Truglor {Formor Ovwnor thal was forectoset) on): CRYSTELA PEREZ

Alosst & Koonlg, L1.C (horein ¢alled Trusteo), o the duly appolnted Trasteo uuder (hat oortaln Nafles of
Dolluquont Asspssmont Llen, vecorded Docombor 20, 2017 a3 fnatruament nwnbor 0001446, in Clark Connty,
does horoby grant, without wacranty oxprassod or impilud to: SR Inyestmends Paol 1, LG (Grwieo), all iis
Fight, Hitio ad Intorest 1 1he praparty tognily doscelbed ast WYETH RANCH-UNIT 2 PLAT LOT 13 BLOCK
A, ws por map recorted In Bock 112, Pagos 8 a3 shown in tho Offico of the Cowity Recorder of Clarlk County

Novadn.

TRUSTEE BTATES THAT: .
This convoyatiso Is inade pursunnt to tito powors conlerred upon Trusiew by NRS 116 et 66, aivd hot cerlaln

Notles of Dolinguent Assessirient Lien, described heroln, Dofickt cooumed 58 set forth in p Matleo of Defanly
and Bection to Soll whioh was recorded In the offico of tho vecorder of std county, Al requiremonts of fuw
rogarding the maliiug of aopios of notlees ankd the posting and pubificatlonof the caples of (o Netico of Sale
huye boen complled with. Ssid proporly was sold by eald ‘Trusico ot publis auotlon on August 28, 2013 at the

ptace indicated on Lho Natico of "Trusieo’s Sale.
Ryan Kerbow, Bsq. V\
. Signature of AUTHORIZED AGENT for Alesst & Keonlg, L2,

Stnlo of Noveda }

Counly o?Clark ) G 8 i e

BUBSCRIBRY nnd SWORN bofore mo

Ryan Kerbow

Voo

NOTARY PUBLIO (Signnlure)
HAIDIA HAGEN

T
e e

A8KQ000284
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DECLARATION OF CHAIM FREEMAN

I, Chaim Freeman, declare as follows:

1. I am the trustee of Marchai, B.T., a business trust formed under the
laws of the State of Nevada, plaintiff in Marchai, B.T. v. Perez, Case No. A-13-
689461-C, which is pending in the Eighth Judicial District Court, Clark County,
Nevada. I have made this declaration in support of Marchai, B.T.’s Motion for
Summary Judgment (the “Motion”). I have personal knowledge of and am
competent to testify to the facts set forth herein.

2. On October 19, 2005, Cristela Perez entered into an InterestFirst
Adjustable Rate Note (the “Note”) with CMG Mortgage, Inc. Attached to this
declaration as Exhibit 3-A is a true and correct copy of the Note. On November 9,
2005, CMG Mortgage secured the Note through the recording of a Deed of Trust
that identified the Mortgage Electronic Registration Systems, Inc., as nominee
beneficiary. Attached to this declaration as Exhibit 3-B 1s a true and correct copy of
the Deed of Trust.

3. On May 25, 2012, CMG Mortgage, through MERS the nominee
beneficiary, assigned its interest in the Note and Deed of Trust to CitiMortgage, Inc.
The Note contains an endorsement by which CMG Mortgage assigned its interest in
the Note to CitiMortgage. See Ex. 3-A at 5. Likewise, on June 5, 2012,
CitiMortgage recorded a Corporate Assignment of Deed of Trust with the Clark
County Recorder. Attached as Exhibit 3-C is a true and correct copy of the

Corporate Assignment of Deed of Trust.
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4, On July 26, 2012, CitiMortgage assigned its interest in the Note and
Deed of Trust to U.S. Bank, N.A., as Trustee for Stanwich Mortgage Loan Trust,
Series 2012-6. Attached to the Note is an allonge executed by CitiMortgage, by
which CitiMortgage assigned its interest in the Note to U.S. Bank. See Ex. 3-A at 8.
On July 26, 2012, U.S. Bank recorded with the Clark County Recorder an
Assignment of Mortgage that assigned the Deed of Trust from CitiMortgage to U.S.
Bank. Attached as Exhibit 3-D is a true and correct copy of the Assignment of
Mortgage.

5. On October 3, 2012, Carrington Mortgage Services, LLC, who serviced
the loan for U.S. Bank, sent Perez a Notice of Intent to Foreclose, in which U.S.
Bank noted that Perez defaulted under the terms of the Note on October 1, 2011,
and, at the time had a past due amount of $36,281.60. Attached as Exhibit 3-E is a
true and correct copy of the Notice of Intent to Foreclose.

6. On March 12, 2013, U.S. Bank assigned its interest in the Note and
Deed of Trust to Marchai. Attached to the Note is an allonge executed by U.S.
Bank, by which U.S. Bank assigned its interest in the Note to Marchai. See Ex. 3-A.
at 9. On August 12, 2013, Marchai recorded with the Clark County Recorder an
Assignment of Deed of Trust from U.S. Bank to Marchai. A true and correct copy of
the Assignment of Deed of Trust is attached as Exhibit 3-F.

7. Despite demand, Perez has failed to cure the delinquency due under
the Note and Marchai has elected to accelerate the sums due under the Note. As of

January 14, 2016, Perez owes the unpaid principal balance of $430,113.48, interest
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in the amount of $562,812.81, late charges in the amount of $5,328.48, and fees in
the amount of $1,118.00, for a total owed of $489,372.77.

I declare under penalty of perjury that the foregoing is true and correct.

EXECUTED on this 14th day of January 2016 in Las Vegas, Nevada.

A —

CHAIM FREEMAN
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Losn No.: 32501493
InterestFirst™ ADJUSTABLE RATE NOTE
(One-Year LIBOR Index (As Published In JT/3/
Tke Wall Street Journal) — Rate Caps) L

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE
TO AN ADJUSTABLE INTEREST RATE AND FOR CHANGES IN MY MONTHLY PAYMENT, THIS
NOTE LIMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATE 1 MUST PAY.

MIN: 1000724-0032501493-7
MERS TELEPHONE: (838) 679-8377

o.m" er 19, 2008 wmvml S mmm
) ]
LF ma.<f
7119 WOPL RIVERS AVENUE, LAS VEGAS, NEVADA #9131
[Pruperty Adtincas)
L. BORROWER'S PROMISE TOPAY

In ectoru for 4 Toan (at { have recoived, [ promise (o pay US, S 442,000.60 (this amount &8 catled “Principal™), plus interest,
ta tto arder of Londer. Lender is CMG MORTGAGE, INC.. | will make all psymenis under this Notv in the form of cash, check or

axney ordor.

[ understond that Lender may transfer this Note. Lender or ssyone who t2kes this Note by transfer md whe is entitied o
roccive poymnts wder this Note is called the *Noie Holder,”

5 INTEREST
Interest will be chargod on unpaid principal until the Rill amownt of Principal has been paid. 1 will pay interest m 2 yearly
micof $.000%. The ket mte [ will pay wiay change in accordsnce with Section 4 of this Note.

The interost rate soguired by this Section 2 sad Sexction 4 of this Neto is the rite [ will pay both before snd afier any Scfimit
described in Scction (B) of this Note.

3 PAYMENTS

{A) Time sud Pizce of Payaents

I will inako a payment an the FIRST day of cwsy month, beginning on December 1, 2608, Before the Firsd Principal and
Inteeest Payinent Due Date as described in Section 4 of this Note, my paywmzent will consist only of the interest due on (he unpaid
principal balance of this Note. Thoreaftor, 1 will pay principal snd inferest by meking a paymen) cvery month at providod belew.

I will nmake my monthly payawents of principal and interest hegitning on (he Furnt Principal end (mterest Paymunt Due Date as
dusctibod in Scction 4 of this Note, | will make these paymcnts every manth wlil [ have paid all of the principal and interest and aay
uther chargus describeod bolow that | may owe under this Note. Each monthly paymest will be appliod as of #s schieduted dus dae,
and if the paymen includs both principe) and interen, it will be applied to interest before Principal. if, en November 3, 2035, 1 sill
owo amowHs utder this Notc, [ will pay those amounts in full on that date, which is calted thy “Matusity Date™

1 will make my monthly pryments at 3160 CROW CANVON ROAD, SUITE 248, SAN RAMON, CALIFORNIA 94583
or o a different place if required by the Nole Holder.

(B) Amount of My Initial Moathly Payments

My monthly paynunt wil) be in the ameount of U.S. $ 2,841.67 besore the First Principal and Intevest Payment Dus Date, and
thescafter will be in an amount sufficient to repay the principal and interest 1 the rate determined ax desiribod in Section 4 of this

MULTISTATR IaterestFisst ADJUSTABLE RATE NOTE~ONE-YEAR LIBOR INDEX—Ginghs Fanily—¥Fsnple Mas Uoliarm Iostrumest
Form M3 (AN

Sapxlefd)

MBTC002
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Nolc in substantially ajual installments by the Maturity Date. The Note Holder will notify me prios to she date of change in monthly
pRRysc.
(C) Mamhly Payment Changes )

Changes in my monthly paymeos will refloct changes in the unpaid pincipal of iny loan aad @ the infercst rate that [ awst
pay. The Nato Holder will determine nty new interest rate and the changed amwount of my monthly payment in sccordunce with
Suction 4 ur § of this Note.

4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

{A) Change Dates

The initial fixed interest rate I will pay will change to an adjustable inteyest rate on the FIRST day of November, 2016, and
the adjustable interest ratc [ will pay may change on that day every 12th month thereafter. The date oa which my {nitlal fixed intercst
roic changes to oo adjustable interest rate, and cach date on which my adjustable interest rate could change, i calied » “Clange Date.”

{B) The Index

Beginning with the firt Change Date, my adjustablc interust rate will be hased on an Index, The “Index™ is the averags of
interhank offerad rates for coe-yoar U.S. dollr-denominated deposiis in the London market (“LIBOR™), as pudlishod in The Wall
Sorvet Josurnal, The most recem Index (igure svailable as of the date 45 duys befbre each Change Date is caflod the “Current Indlex.”

If thw tedix is no longer available, the Note Halder will choose a new index that is baced upon comparable information. The
Note Holder will give mo antice of this chaice.

(C) Calculzticn of Chasges

Before each Change Date, the Note Holder will calvulate tmy ocw interest rate by adding Tero and Ooe-Fourth percentage
paints {2.250%) to the Curvent Index. The Note Holder will then round the result of this addition tp the nearest cae-cighth of ane
mmagepﬁ&l%). Suhject to the limits stated in Sectica 4(D) below, this rounded amount will be my new iterest rate until

ot Change Date.

The Note Holder wiltl then dotenmine e amount of the monthly peyment that would be sufficiont (o repay (he unpaid
principat that [ am expectod to owe a1 the Clemge Dato in full on (e Matority Date at my new infenest sate in substantizily equal
payunals. Therosull of'this calculation will be the new amount of my monihily payment,

(0) Limits o interest Rate Changes

The interest ratc [ am roquired (o pay & Gie firs Change Date will not be greater than 10.000% or kss thm 2.350%.
Therealter, my adjustable interest rate will never be increasod or decressed on any single Change Date by mare than Two porceniage
puims (2.000%) from the rate af interest 1 have been paying for the preceding 12 months. My interest rate will neves be grester than
10.000%.

(E) Effective Date of Chabges

My nuw inturest rate will become effective on each Change Date. 1 will pay the amourt of my pew manthly payment
heginning on the first monthly payment dae after éhe Change Date until the amonunt of my mouthly payment changes agzin.

(F) Notice of Changes

Belore the cifective date ol any change in miy imierest rate and/or monthly paymens, the Note Holdey will deliver or mafl to
me a notice of such change. The notice will include infonmation roquired by Law to be given to ne and atso the title and telephone
autther of a person whe will answer any question | may have reganding (he natice.

{G) Date of First Principal and laterest Fayment
The date of my first payment consisting of bath principal and interest on this Note (the “First Principal and Infeccst Payment Due
Datc™) shall be the first monthly payment date after the firet Change Date.

s. BORROWER'S RIGHT TO PREPAY

I havo the sight (0 make paynients of prineipal ot any time befire they ere due. A payment of principal enly is Jnown as o
“Prcpayment.” When | make a Prepayment, [ will fell the Note Holder in weiting that 1 am doing so. ¥ mny not designate 2 payment
as a Prupayment if 1 kave not made all the monthly payments dus under the Note.

I may mukc a (ull Propayment or partinl Prepayments withoul paying a Prepsymont charge.  The Notc Hotder will ase my
Prepayunaix (o reduce the amount of principal that | owo umicr this Nete, Howevar, tho Notc Holdar may apply oy Prepaynuat to
1 zecruad mud wpeid intores) o the Propayment amount, before applying iy Prepayment (o reduce the principal amouat of the
Note. IF} neke a pantial Prepayoxnt, there will be bo changes in the due dale of my moathly payment unless the Note Holder agrees
in writing to those changes, I the partial Prepayment is made during fte pesiod when my monthly payments consist only of interesy,
the ansount al the monthly paymuat will decresse for the remainder of the terto when my paytuents consist caly of inforest. I the
pantin) Prepayiment is made during the peariod when nty payments coasist of principal and interest, my partial Prepayment pay reduce
the smount of iny mouthly payments afier tho first Change Dals following my partial Prepayment. Howcver, any reduction due to ey
panial Prepayment may be ofiter by an interes: rare incrense,

MULTISTATE lanvntPint ADJUSTABLE RATE NOTE—DONR-Y EAR LIBOR INDEX-~8ingls Family—F anale Hsé Uniferm lostrament
Farz 35320 10490
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6. LOAN CHARGES

If a law, which applics to this loan and which sets maximum lozn charges, is {inally inerpreted so tha the imterest or othor
loan charges coliected or to be callected in connection with this toan exceed the permitted limits, then: () any such loan charge shall
be roduced by the anount necessary 10 rechice the charge to the permitted limit; azd (b) any sums already collected from ms that
exceeded pemtitted lmits will be refuaded (o me. The Note Holdor may choose to make this refund by radmcing ihe Principal | owe
wdwr this Nute or hy making a diredd paymont o mo. If 8 vefund reduces Principal, the roduction will be treatod os a partial

Pecpayae.

7. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charges for Overdue Payments

Irtho Note Holdor has not receivad Gie full amount of any moathly payment by the end of fifteen (15) caleadar days afier the
date i1 Is due, | will pay a late chasge to (e Note Holdar. The amount of the charge will be five percent (5.00%) of my overdue
payment of principe] and interess, 1will pay this late charge prompily but anly osce on each tate poymest.

(B) Default

I'T do not pay the full amoun of each monthly payment on thedate it is due, I will be in defsale.

(C) Notice of Default

II'| am in defauk, the Nate Holder may send me a written notico teflfng me that if 1 do pot pay the ovesdoe saoumnt by a
vertain date, the Note Holdes maay requite me to pay immediatcly the full amount of Principal (hat has not deea paidd and all the
interust thin 1 owe on thal amount. That date nwest be st lcast 30 days aficr the date on which the nosice is anzited o e or delivarad
by atlur memms.

(D) No Walver By Note Helder

Even if ot a time when | am in defialt, the Note Holder docs ot requite mo to pay immedistely in fall as described above,
tlw Note Holder will siifl have the right to do so if { am in defaull ot a later time.

(E) Paynent of Nate Halder’s Costs and Expeases
If the Nute Holder has requind me to pay immediately i full as described above, the Note Holder will have the right to be paid back
by inc for all of its costs and expenses in enfurcing this Note to the exteat not prohibitod by applicsble law. Those expenses include,
for cxanmle, reasunahle aftorceys® fees.

8. GIVING OF NOTICES

Unless applicable baw roguines 3 dilfarent method, any nofice that mus! be givea (o me wsdor this Note will be given by
dulivaring it or by mailing it by first class mail to e 2t the Propurty Address ahove or 2 a different address i | give the Note Holder
2 notice of my dilforent address.

Unless the Note Holdor roquires a different method, atvy notice that roust be given 10 the Note Holder wader this Note will be
given by mailing it by (st class mail to die Note Holder »t the address stated in Section 3(A) above or st a different address if I am
givun a notice of thay different addrens.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

1f more than one peason signs this Note, each person is fully and personally abligated to keep all of the promises made ia this
Note, inchuding 1he promise to pay the () muount owed Any persed who is & guaranior, surety or endorser of this Note i ako
ohligated 1o o these ihings. Any persoa wha takes over these obligations, iactuding the obligations of a guarantor, surety or endosser
of this Nalg, is also ohfigated to kecp all of the promizes masde in this Note. The Note Holder may enforce its vights mxdor this Note
agaiust cach person individually or againa all of us togahir. This weans that any anz of us may he royuirod (o pay all of dhe amounts
owed undur this Note.

0. WAIVERS

1 and any otlier person who hac gbligations ynder this Note waivo the rights of Prescitmeni and Notice of Dishonor.
“Prescatment™ mcans the right to require the Note Holder to demand payment of amounts due  “Natice of Dishonor” means the right
In royuire the Note Holder to give notice to other pessons that amounts due have not been paid.

1L UNIFORM SECURED NOTE

Thiz Note is o uniform instrement with Umidtod variations tn some jurisdictions. in oddition to the motcctions given to the
Naie Holder under this Note, 2 Manigage, Doed of Trust, or Sceurity Deod (the “Sceowity tnstrument™), datod the sanw: date as (his
Nolc, protets the Note Holder (rom pussible losses that ndght nesult if | do oot keep the promises (hat | make im this Note, That

MULTISTATY, oot bst ADJFUSTABLE RATE ROTE-—-ONE-VEAR LIBOR INDEX--Singlo Family-=Fazgls 3ae Gallorm lostramest
Ferms 3538 1100
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Sceurily Instrument describes bow and under what conditions | may be required to make immediate payment in fill of alf arsounts 1
owe undir 1his Note. Sowe of those conxditions read as follows:

(A) Unti) my initiad fixcd interest raic changes to an adjusiable intaest rate under the torms statid in Seclion 4 ahove,
Unitonn Covuiant 18 of the Scourity Instrumicat sholl read as follows:

Trantler of the Property or a Beneficial Interest in Borrower. As usod in this Soction 18, “Intcrest in
the Propuerty™ means any legal or beneficial interest in (he Propety, incheding, but not limiled to, those beneficial
intensts transferved in & hond for deed, contract for deed, instalinmunt sales caniract or escrow agrecmient, the jntent
of which is the transfir of (itle by Bomrower ai a [uture date to a purchaser.

If all er any pant of the Property or any Interest in (he Propenty is sold or bansferred (or il Bomower is ant a
nziural porsan and a beneficial interest in Borrower is sold or ransferred) without Lender's prior written consent,
Londer wmay royuire immedicto paymont in @it of all sums svcured by this Seowrity Instroment.  Howowes, this
aption shafl net be exereised by Londer if such exervise is prodibitod by Applicable Law,

I Loxter exercises this eption, Laxder shall give Bosrower notice of scoeleration. The natice shall provide
a purind of not fuss than 30 doy: From the daie the ootice is given in accordmee with Section 1S within which
Bamower omat pay all sums secured by this Security Instnument. If Botrower fails to pay these sums prior to the
capiration of this period, Lender may invoke iny remedies permitted by this Security Instrument without fther
nolicy or demand on Borrower.

{B) When my initial fixed intercst rate changes (o an adjustable interest raie under the ferms stated in Section 4 shove,
Unifonn Covenant I8 of the Security Instrumeat described in Soction 11(A) sbove shall then cease to be in effect, and Unifium
Covent 18 of the Socurity Instrament shall instend read as follows:

‘Transfer of the Praperty or a Beneficial Interest ln Borrower. As usd in this Scution |8, “Interest in
the Propersy™ means oy kogal or benedffcial inserest in the Propaty, including, but not imitod to, thase beneficial
interests ransferred in o bond for deed, contract for deed, installment salvs contract oF escrow agreemeont, the intent
of which is thewansier of thile by Borrawer al a fiture date to & purchaser.

if a1 os any pan of the Propenty or any Interest in the Propenty is sald or transferred (o if Bomower is oot a
nafural porson and a henclicial Mterest in Borrower is sold or iransferred) without Leades's prio? writien consent,
Lonuder may roquire istmediate payment in full of all sums seared by this Security Instrzment.  Howeves, this
option shall wet be excrcised by Lender if such excrcise is prohibited by Applicable Law. Lender also shall nnt
weurcise this option iF (a) Borrower causex 10 be submitted (0 Lender infermation reguired by Lender to evaluste
the intonded transfree 23 §F a Rew 1nan were buing made to (e tansfone and (b) Lender reasonably detenmines
that Leruler's sucurity will nnt he iipaired by the loan assumption and that the risk of a hrgach of any covenant or
agroaen o this Security instrunuan is acewpinblc to Lender.

Ta the extent permitted by Applicable Law, Lender may charge a regsonable fee 53 a condition o Lender's
vonsent to the loan sssumption. Lender also may require the transferee (o sign sn assutption agreement that is
acceptablo to Lendor and tha abligates the transferee to keep all the prontises and agreements mode in the Note and
in this Security Instrument. Bomower will continue to be abligated under the Note and thia Security Instrursient
unicss Lender selcases Borrowe? in writing,

If Lender exercises the option to require iminadinle psyment in [ll, Lender shall give Borower notice of
acceleration.  The notice shall provide a pesiod of not less than 30 days from the date the notice is given in
acerdance with Swtion 15 within which Bomower musi pay all sums secured by this Secuzity (nstrament, If
Burmuwir Dils to pay these sums prior (o the cxpiralion of this period, Lendir moy invoke any remedics permitted
by tliks Secarity Instrument withou! finther notice or demand on Borrower.

MULTISTATE Interna(Flrst ANJUSTABLE RATE NOTE—~ONE-VEAR LIBOR INDEX—Single Farnily--Fanrie Aok Unifore Instrament
Yorm N30 1108
o daf)
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WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

(Seal) —_ - — (Sea))
CRIS ~Bozowsr =Hormwer
(Seat) — (Seal)
~Boerower Buprvwer
Sign Original Onlv]
Pay 1o the anke of:
Without Rocourse

CMG MORTGAGE. INC.

By:
Namw and Title:

MULTINVATE lntrentFirst ADJUSTABLE RATE NOTE—ONE-YEAR LI1BOR INDEX~SIngle Farnily—¥ansle Ma¢ Uniforin lustyament
Form 3330 1001

broge I f 5}
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Luan #: 21803493

FIXED/ADJUSTABLE RATE ASSUMPTION RIDER
THIS ASSUMPTION RIDER i made this 19th day of October, 2005, and is incorporated

into and shall be decmed to amend and supplement the Morigage, Deed of Trust or Security Deod (the
“Security lastrument”) of the same date given by the undersigned person whether one or more, (ihe
“Bomawer") to sccure Borrower’s Note 1o CMG MORTGAGE, INC. (the “Lendcs™) of the same
date and covering the propety described in the Security Instramuent and located at:

C.

7119 WOPL RIVERS AVENUE, LAS VEGAS, NEVADA 5511
mo ¢c¢ (PROPERTY ADDRESS)

ASSUMPTION COVENANTS. In sddition te the covenants aad

sgrecnents made in the Scourity Instrament. Bosrawer and Leader

further covenant and agree as follews:
ASSUMPTION. Asy person purchasing the Propaty fram Borrower sy assume full
liability to repay Bommowes's Note to Lender under the terms and conditions set out in this
Assumption Rider.
AGREEMENT. Lender may require the Purchaser to sign an assumpiion agreement, in the
form required by Lender, which obligates the Parchaser to keep all the promises and
agreancntz made in the Note and Security Instument, Borrower will continue o be
obligated under the Note and Secwity Instrutnent unless Lender releases Barrower in wiiting.
APPLICABILITY, Lander is bound by these conditioas and tarms, as follows:
1, Lunder shai? bave no obligation to allow assumplion by a purchaser fom Barrower

untit the initial fixed intoron suic payahic on the Note changes to an adjustable rate;
2 This Assumpiion Ridor applics only to the fisst transier of (he Property by Bomower

andd not to o fotoclosars sale;
3 Purcharer must be an individual, 0ot a partnershin, carporation or other cotity.
4, Purchaser must mod Lendor's credh underwriting standards for the type of loan

being assumed as if Leader were making a new loan to Purchaser;
5 Purchaser shall assume anly ibe balance dus on the Note at the thne of sssumption

for the term remaining on the Note;
6. Il cpplicable, Borrower’s private mengage insurance coverage must be trans(erred

1o the Purchaser in writing, anless waived by Lender;

MB-2117 195 Page 1 of2
(5/1, 1, 101 ARM)
mh2{ 1 7ni
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1. If Bostower's Note has a coaversion feature and Bamower has exereised the right of
conversion of this loan to a fixed ruic loan from Lender, this Assumption Rider is
void and Lender has no obligatios to allow assumption by a Purchaser from
Borrowes; and

8. Lender must seasonably determine that Lendes’s seourity will oot be ingpaived by the
loan assumption.

D. AKSUMPTION RATE. Londer will allow asmunpion by Puschaser st Bormower’s Note
faterest ratein ciftct @ tho tiee of assumption,

E ADDITIONAL CHARGES. [n zddition, Lendor may charge an amount up to ane pefoent
(1%) of the cierem Note batance and its aonnal loan closing costs, excopt the coxt of 2 resd
cstafe

BY SIGNING RELOW, Borrower accepts and agrees to the terms and covenants of this Asstanption

er.

(Seal) — {Seal)
CRIETELA PEREZ sZ/ -Bormwer g
— (Seal) ——— —_— (Scal)
Bowwar ~Bosgowey
MB-2117 195 Page2of2
(511, M, 1041 ARM)
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CONFIDENTIAL

Trie g,
Mlifleg
f
NOTE ALLONGE f Orlgings P

Statement of Purpose: This Note Allonge is attached to and made part of the
il:oﬁc. for the purpose of Noteholder Engg:mnents to evidence transfer of
terest.

Loan Number: 2003295889

Loan Date:_10/19/32008 __ Original Loan Amount: § 442.000.00

Originator: CMG MORTGAGE, INC.

Original Mortgagor: CRISTELA PEREZ
Property Address: 7119 WOLY RIVERS AVRNUE, LAS VEGAS, NV 89131

Pay to The Order of
U.S. BANK NATIONAL ASSOCIATION, AS
TRUSTEE FOR STANWICH MORTGAGE LOAN

TRUST, SERIES 2012-6
Without Recourse

AHINENERIN = ot

Id No: *12035949*

L]

il 7 47599 -

M. E. Wileman, Vice President

MBT0000
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ALLONGE

Pay to the Order of:

MARCHAI B.T.

Without Recourse:

Original Loan Amount: $442,000.00

Dated: 10/19/2008

Made By: CRISTELA PEREZ

Premises Seenred 7119 WOLF RIVERS AVENUE

LAS VEGAS, NEVADA 89131

U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH
MORTGAGE LOAN TRUST, SERIES 2012-6, BY CARRINGTON MORTGAGE

SERVICES LLC,, AS ATTORNEY IN FACT

By: g
Name: SCHLEPPY

Title: SR. VICE PRESIDENT

7000035044

MBT0010
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Branch :LDA,User JGOW Order; 08609266 Title Officerr MJ Comment: Station I :SRO7

20051 109-0201385
' Foo: $13.63
Parced Number: 125-35-810-013
ﬁ:&;mﬁ% tl“Im:. Mok 98
CMG 3
3150 CROW CANVON ROAD, SUITE 240 118185 4404
SAN RAMON. CALIFORNIA 94813 TERIBUR
Loan No: 32501493 w:
Mail Tax Statencuts o: TtV TIONL TIE
fmbwo& AVENUE Frances Deane K
LAK VEGAS. NEVADA 89131 QQ ) Clark Caunty Recorder Pt 2
Prepued By:

Roopiag Repeeily L\

[Space Above This Line For Recerdlcy Deta)
loZA02B G [ EE s OF TRUST
MIN 31008724-0032501493-7
MERS TELEPRONE: (888) 675-83T7

DEFINITIONS

Wanls gowd in aultiple scctions of this documnt are definnd helow and ciher wonds @ defined in
Scetioms 3, 11, 13, 14 20 aod 21, Cortzln rules regonling the usage of wonds omd in thix ducnent
are abau provitkal & Soction 16,

m-smmm*mwhm.mummmmmumm
Riders 1o thix dncument,

(B) “Berrower™ is CRISTELA PEREZ, A MARRIED WOMAN, AS UER SOLE AND
SEPARATE PROPERTY. Borsnwir is (o trustor under (his Sooity instromest,

{C) *Lender™ is CMG MORTGAGE. INC.. Lender is a corpocation exganized und cxisiing under
the Taws of the Xtite of CALIFORNIA. Londer's abiress & 3160 CROW CANYON ROAD,
SUITE 241, SAN RAMON. CALIFORNIA 945%3.

(D) “Trustee™ is FIDELITY NATIONAL TITLE AGENCY OF NEVADA,

(€) *MERS™ is Monigege Elrctromic Ropistration Systoms, Inc. MERS Is a scparate corparutiog that
is outing solidy s 8 nominee for Lendor sed Lendes™s sucoessen il assigns. MERS s the
Renelclary ugder this Security Instrument. MERS is orgunizod mnd cxisting under the baws of

NEVADA Single Family-Fannie Mao/Freddie Msc UNIFORM INSTRUMENT WITH MERS

H .
|‘: | |
1 1 1
A
v

Ferm 3029 LV
Pagelof I8

LT
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Branch :LDA,User JGOW Order; 08609266 Title Officer: MJ Comument:

CLARK,NV

Delaware, sl has 2 address and teleplion: oumber of P.O, Box 2025, Flim, Ml 43501-2126, v,
{RKR) 679-MERS,

(P} =Note™ suzns (he promissory noic signed by Borrower and dafed October 19, 2008. The Note
sizies (hat Bormower owes Lender Four Hundred Forty Two Thsusand And 087100 Dollass (US. S
442.000.00) phux inlerest. Bosrower has promised to pay tris debl in seguker Periadic Paynsents and s
pay tho debt i thil not bxter thon November 3, 2008,

(G) “Property™ muans the property that is describod below ander the heading “Transfer of Rights in
the Proposty.”

(H) "Loan™ mems the duv evidenond by (he Note, plus interest, my prepaymcy changes and iste
chapos duc umder (he Noty, and all sanee dise senter (hix Socurity (nstemeet, ples intorest.

() ~Riders™ moms all Ridors 1o this Sooanity loonanond that arc cxccsted by Bomowor.  The
following Ridors arc & be croculad by Bartowes (clwxk box as applicablck:

[X] AdjpuzhleRoteRider [ ) Coodominism Rider [] Scooed Howe Rider
[ ] Balleon Ridor { ] Plmned Unit Development Rider [ ) 14 Pamily Rider
11 VA Rider { ) Biwcddy Paywut Rider [ 1 Odiexts) [spocify]

(3 =Applicehle Law™ mems aff controlling appliceble folond, state aoul bocal statutes, regulations,
undinzwes and adoinistrative nues and arders (hat have the effect of law) as well ax all applicable
(K] "Commuity Atseciaticn Dues. Fees. 2ud Assessuents™ moms all dues, fovs, atscssments sl
oty charpes that @e inpocal oo Borower of the Property by 2 condominiery association,
bomcownos assucketion ur stmilsr orgsnizstion,

{L) ~Electronic Funds Trausfer™ means any transfis of fands, eiber than a tratssction enginated by
cheek, dran, of stnller peper inswramen, which is nitisod through o cleckonic tominal, telophonic
instrunttdt, conpaler, ar magitetic tzpe 10 o1 to ander, instruct, or authotize a finmcial inditxiion
Jdedit or cralit an accouns. Soch torm iacludes, bt is nal Hmited 0, paint-of-sale transfers, amomatel
idhy machine trantactions, mxfox inithsed by sdephone, wire tmsfos, sed astomated
chearinghouse transfers,

(M) ~Escrow Items™ means those items that sre described in Section 3.

(N) "Misceltsscons Proceeds™ means any compmsation, setifexent, swand of damages, of grocecds
patd by mty thinl sty (othes han insurance Eocood paid wder te coverages desctibod in Soction
5) for: (i) damage &0, of dustruction of, the Property: (i) condermation or other taking of all or sty
pon of 1he Property; (i) cowveyasce in tieu of candawmstion; or (iv) miscproscotatioas of, or
wmissions e« in, ke value sxlfor condition of the Propety.
tO}&lﬂnlw‘mWMLﬁumhwﬁwm
i, 1B

(P) “Periodic Puyment™ mezns the regubdy schodula) amoont due for (i) principal and intorest
unider the Nate, plus (§) any amouants under Section 3 of this Security Instroment.

{Q) "RESPA” means the Res! Exfate Setiiement Pracadoes Act (12 U.S.C, Scction 2601 ¢t 5eq.) and
iis impkeneating repulution, Regalation X (24 CF.R. Pant 3500), st they might be amendert from time
to sie, or any 2dditicna) or successor tegislation or regalation that povems (he same suhject maties.
Ax used in this Scowrily Instnannt, *RESPA™ ndos 1o sl suquiremcnas and cestrictiony that are

NEVADA-Singlc Family-Fannie Muc/Freddie Mae UNIFORM INSTRUMENT WITH MERS
Form 3029 1M1
Page2ofls

Station 1d :SRO7
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Branch :LDA User :JGOW Order; 08609266 Title Officer: MJ Comment:

CLARK,NV

inpmed in regard to a “foderally rdated mongage loan™ even il the Logn does not qualify as a
~fudizally relatix) mostgage tnan™ under RESPA.

{R) “Successor (o Iaterest of Borrower™ means my parly that bat teken tithe fo the Property,
whetlier or oo that party has ssooed Bornuwet's obfigations under the Note andior s Scanily

In<Instisc,
TRANSFER OF RIGHTS IN THE PROPERTY

The heaulliiary of this Sccurity lestrument is MERS {salely as naminee for Lender and Lendet's
sucvessors and assipns) and the successors god assigns of MERS. This Socerity Instnanent secures o
Londor: (i) the ropaysment of the Losn, and all reowals, extentions sad modifications of the Note;
aud {hi) the pusformaece of Barowes's covenauts 25d agresinenis under this Security lastramcnt sad
the Note, For this pupose, Bestower irrcvocadly grazts and conveys io Trastes, in trast, with power
of sale, the thlewing described pmporty located in the Connty [Type of Rocording Junisdiction] of
CLARK [Naww of Recanfing fosisdiction):

LOT 13 IN BLOCK A OF WYETH RANCH- UNIT 2, AS SEOWN BY MAP THEREOF
ON FILE IN BOOK 112 OF FLATS, PAGE 8 IN THE OPFICE OF THE COlINTY
RECORDER OF CLARK COUNTY, NEVADA. A NON- EXCLUNIVE EASEMENT FOR
INGRESS, EGRESK, USE AND ENJOVMENT OF THE COMMON LOTS AS SHOWN
ON THE ABOVE MAr AND AS SET FOURTH IN THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS RECORDED OCTOBER 4, 2002 IN
BOOK 20021004 AN THE SAME MAY BE AMENDED FROM TIME TO TIME.

Parod (O Number: 125-15-811-013
which carrouily bax the adkiress of

1) wogmmv%maﬂmuz [Strect}
LAS VEGAS [City], Novada 89131 [Zip Cods] (“Proparty Addrou™:

TOGETHER WITH all the kupravenssus now or bercaftor oncted oo the propenty, axd all
LavCsLTiy, upputteaanoes, 2 fixtans mow or escalor a pan ofthe propoty. AlF replaccments and
ahlitions shall akso be coverod by this Securily batrument,  All of the faregaing is referred to in this
Secyrity Instrumont ax the “Property.”  Borrower andorsinnds and aprees that MERS halds anly Icgal
tithe to the intorusts gractod by Borruwer in (his Sccurity ciramen), bi, if toocssary o crunply with
law of coston, MERS (ax noménce for Lender and Landes's successors and assigas) hos the right: w0
navise auy oy &l of hene Inferests, including, bat aot limitod w, the right te fonsdose and scil thee
Pruperty; und to takc any wcfioa roguined of Lender lachading, bul not bmited tn, nicasing and
cabending this Secuvily lmstraraent.

BORROWER COVENANTS tha Burrowey is Iawlfully scisod of ke oniate horchy convoyod
and has tho right to prast and convey the Property and that the Prapoty is grencumbonyd, excopt for

NEVADA.Singhk: Family-Feante Mar/Freddie Mzc [INIFORM INSTRUMENT WITH MERS
Form 3029 1/0}

Pagedaf 1% ]
Tnitials: #*?
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Branch :LDAUser JJGOW Order: 08609266 Title Officer: M) Comment:

CLARK,NV

ncuntbrancot of reoerd.  Berrower warrants ard will defind goncrally the title to the Property agamst
all clain aud demands, subject to my cncumbrances of record,

THIS SECURITY INSTRUMENT cambinis uniform oovenants for national use and nan-
uniform covenants with limite) varistions by jurisdiction 1o constinne a uniform spcwrity inatrament
vovering rual property.

UNIFORM COVENANTS. Barrowe and Lendor covenant and agree as follows:

1. Payment of Principal. Interest. Escrew [tems Prepayment Charpes, and Late
Charges. Bormwir shall pay when due the principal of, and interest o, the debt evidenced by the
Nutc aid any prepaynwnt chirges and tate charges duc under the Note. Borrowes shall alsn pay Goxis
tor Escrow [enes pursuznt w Soction Y. Paymuonts dise umlor the Note o this Sexunity Instruincnt
shall he mak ih US. aovewy. However, iCany chuck or other insirumont roccivad by Londor s
paywnt under the Note or @iis Security Tastraneen is returnod fo Lender unpaid, Lender a1ty raquire
iha! any of 2 subsequont prysecess doc unde the Note il this Socurity Instrument be tade in ane or
mure of the Eollowing forms, as seiacted by Lender: () cash; (b) money ardes; (c) conifiod cheek,
hauk chuck, treasurer’s chack o cashicr's check, provided any such check is dsawn upon an institation
;rl::cdqmil: are {nsuscd by o federal agency, inxmumentality, or eatity; or (4) Elcctonic Funds

tfer,

Paymenss are docrood received by Lender when recaived &t ihr Iocslion desipnated in the
Notc ot & such other lacziion as may he desipnated by Lender in seenrdance with the notics
peovisions Io Sectinn 15. Lender may renn aay payment of partial payawnt if the payment o7 partial
payiocuts ane insulficiont tn bring the Loa vomal  Landas may accem any payunesd or pantial
payincut insufficiond fo bring (v Loan cwreat, withaud waiver of any right hercuniier or prejudion to
its rights to refloe suel payseent or panial paymwnis & the future, bt Leoder is ool ebligated to apply
such paymonts ot the tine soch paymonts are accepted. 1V each Perindic Payment is applicd s of it
schudulod due date, then Lemier neal not pay énenst an unappliod finds.  Lecder ragy hoki such
waplicd funils etil Bonouer makes paymend to bring the Loan camagt. IF Borrower dogs not do S0
within u vemvunablc poriod of time, Londor shiall dither apply sach fuuls or return them to Borower.
If not applicd cortier, such Gimids wil) e cpplicd tn (hc outstanding principal balanue weder the Note
immudiately prior to foveclonoe. No alfact or clzite which Barrower might huve now or in the fukme
mimuﬂ:ﬁlﬂuzmmmmmmmuwﬂmmmkm
Instrument or performing the covenunts and agrecments secured by (his Security Enstrument

2. Agplication of Paymentts or Precerds. Except as otheswise described in thix Sacfion 2,
al) payncnss aoccpted and appliod by Loxder shall be spplid in (e bitowing onler of pricnity: ()
frerest due ander the Notes (b) principal dex urder the Notes (c) stanmis dus under Scuctiun 1. Sech
payats shall be applied to esch Periodic Payment in the order in which it bocame due.  Any
romaining amnmms shall be applicd (st to [k chasges, seoond 1o [y ather smounts doe mder Gis
Sccurity Instroment, and dhen fo reduce the principal balznce of the Notz,

If Lezdor rocgives & peynwst Bum Bomower for a delinquent Peviodic Payment which
inchades o suffivical poount to pay any iue charge due, the payrenl may he spplivd o the deRngwent
payment and the late charge. 1f more than onc Periodic Payment is outstanding, Lender may apply
:my payment received from Borrower 1o the repaymont of tho Perindic Poyments 1f, and te the exien
that, cech paymuet com be paid in fll, To the extent that any excess exists aflor the payment is appliod
1o the full payment of one of more Perindic Paymeas, such excess may be appiied to aoy Jate charges

NEVADA - Single Fawily-Faante MsoFreddie Mac UNIFORM INSTRUMENT WITH MERS
Forsa 3029 101
PagcdollX

Infiaks: ﬁ‘ 2

Stafion 1d :SRO7

Page 4 of 22 Printed on 01/15/2013 2:5733 PM

Document: DOT 2005.1105.1385

MBT0014

218
JA_0767



Branch :LDA User :JGOW Order: 08609266 Title Officer: M} Comment:

CLARK,NV

. Valmmtary prepayments shall be spplied find to any peepaytent charges and then as described in
the: Note,

Any applivaton of paymeots, insurance procesids, or Misveilaneons Procouds to prncipal due
under the Nude shall oot extend or postpote tho due date, or clumge the aroman, of the Periodic
Payunnts,

3. Fuands for Escrow lems. Bamuwer shall pay to Landor on the day Peridic Paymonis
are Jue wtder the Node, until the Note ix pald in 1), a sum (ke *Funds™) to provide K paymem of
wuownts doe for:  (0) taxes and escomints and othor itoms which can analn peioeity over ehis
Scoarity Ishruaient as a Hen or encumbrince on the Property; (b) Jeaschold paymeosss or ground rents
on The Proponty, if any: (c) prostiun for 2ay aad all invanmce required by Lender qder Section S;
aud (4) Mongage Insurance premiunes, if auy, or any sums payable by Borower lo Londer in fica of
the paymiesa of Mostgage Insurance prontiums in sceardance with the provisions of Section 10. Theso
Bems sv calhad "Escrow [oue™ At ariginaiion or at any tinw duriag the tonn of the Lom, Lender
usty roguire Bt Commumity Association Ducs, Fus, and Assessments, if ay, be soowal by
Borrvwes, 2ol swih dies, fies and assowmenis shall be an Escrow lhem.  Busrower shall promptly
limmi<h tn Londer ofl potices of amaunss to bu paid under this Section. Bosmywer shall pay Lotsior the
Fundh for Excrnw Homs gnless Londor waives Bonowa®s otiligation to pay the Fads iy any oz all
Escruw Newss. Londer tay waive Borrowes’s ohlignion te pay @ Lemder Funds fur aay o all Esoow
Inns 28 any Gine, Aoy such waiver may only be in writing. In the cvent of sxch waiver. Borrower
shal) pay directly, wivn and where payable, the amosnts duc for sy Escrow Hems for which payimest
uf Fends bas hoen walved by Lender and, if Lender rexquires, shall fonish (o Lendar roovipts
cvidoncing soch payment within such time period as Lendar may roquire.  Borrower’s abligation to
make such paynuats aod to provido ruceipe shall for all purposes be decosced %o be a covesant and

caxingd in tis Sevurity Instruseent, os the phrase “covenmi snd agrecmest” is usad @
Scctian 9. 1" Bosrower is obligated to pay Escrow [tems directly, purseznt to a wyiver, andl Borrower
fallx to pay the smmat doe for an Escrow tem, Londer may exerchse its rights undor Sotion 9 aad
pay =uch annent amd Borvowey shall dren be obligatod walicr Scction 9 o sepay to Lender ory sach
amwont, Londer may toveke the waiver as to any or 3l Escrow ltems af any titoc by a solice given i
accvedsioe with Section 15 and, upon such revecation, Barmowr shall pay to Londer afl Punds, amd in
such amounts, (ha are thon roguired emuder this Scciloa 3,

Lender may, 81wy time, collect and bokl Furds in an amount (1) sufficient to pernit Londer
to zpply the Fends 2t the tine specifiod undar RESPA, and (b) rot to exceed the maximum smouel 2
tonuder can voyuire uader RESPA, Lender shafl estimate the smaunt of Funds due oa the basis of
cumey data ood reacanable ostimgtes of oxpondings of foiure Esarow e o otwywise @
avawdance with Applicable Law.

The Funds shall be held in an institation whoso deposits are inpged by a fodoral agency,
utrnentatity, or oty (including Londer, if Lenider is on institution whose deposits e <o insured)
7 i any Foleral Home Loan Bant Lender shall apply the Funds (o poy the Escrow Koo oo later
than the tine spexifial undey RESPA.  Lender shall not charge Borvower for holding and applying the
Fumds, anmally analyzing the cayow acount, ur verifying the Excow licaw, anloss Londer pays
Butrowns inferest on the Funks and Applicahic Lew parmnits Lundir to mike such a clarge. Unless a»
sgrvemcnt i e in writing ar Applicable Law roquires intetest to be paid on the Farnds, Lender shaft
not be regaired to pay Bomower my intevest o camingx an fie Funlk, Barower and Lusder can
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apnee i wiling, howewer, that istenst shall be paid on the Fuuls, Ludur shall give to Bommower,
withowt charge, an auial accomiing of the Funds as reguired by RESPA.

1§ theve is a ssoplus of Funds beld in escrow, ax defined mdir RESPA, Lender still scooan
10 Bormower for the oxcess Rands in sxcordance with RESPA, IF thore is a shortage of Funds beld ia
catow. 2t defined ander RESPA, Lender shall notify Borrower as required by RESPA, sad Bonrower
sbaf} pay (o Lander the smoant nocssary 1o make ap the shortage in accordance with RESPA, taa in
00 more than 12 monthly payments. (f there is 3 defickncy of Funds held in escrow, an detined undex
RESPA, Lender shall notify Boreowrr 2z requiral by RESPA, and Borrower shiall pay to Leoder the
amownl noeessary to enke op (B deficiey i accordance with RESPA, bt in no moze them 12

monidy payINenls. ) .

Unpon paymurt in Mull of all sums sccured by this Sovarity Instrumen, Losder shall promptly
refind v Bormiwes smy Fanads beld by Losdor.

4. Chargess Licas. Domower shall pay al) taxox, assessmants, changes, finex, ad
imyprsitinns attributablc to (ke Propoty whith can afisin priofity over (his Seauity Indrment,
Teaseckaki paymmcets or goound rnts on the Property, if my, md Commmity Asrociation Ducs, Fees,
and Assostems, i azy. To the cxdon (g e iteas arc Escrow fema, Borrowes shall pay thetn in
the manster providesd in Section 3.

Borrower shall prowptly discharpe sy ficn which has priority aver ihis Scccrizy mstrumeay
caless Boqrowey: (a) agraes in wiiling o the payment of the obligation secared by (e litn io &
money seceytable to Leeder, but anly so lang s Bonower is perforeing such agroowient; (b) coatests
the o in pood Gith by, or defeads agoinst enfoccemient of the lien in, legal proceadings which in
Lender's apinion operate to prevent the enforcement of the en while thase proceedings are pending.
Tant uealy ontil sach praccodings are concluded: oF (¢} secures from the boldur of the litn an agrasme
sxtisfacory ® Lendeor subordinamng the licn ta this Security instrument. If Leader detormines that any
an of tbe Propurty & subject o 8 lica whith can aagin piutity over this Socurity [nstrumnd, Londer
way give Bamow a noticy: idenlifying the lien. Witkin [0 days of (ke duic on which thx) nofice is
given, Borrower shall satisly (he fon of take one of more of the sctionk sof fiwth abave in this Sccticn
4,

Lender miay require Borrower 1o pay 2 oze-time charge for a real estste lan vevification
and/or reporting sevvice usud by Lendkr in connection with this Loan,

S, Propesty Insurance. Somower shall keep (e improvements now existing or hereafics
crxiod oo the Propaty insured agamst boss by for, hazards intiuded within (e term “vtended
coverage.” and a0y oty heank ioctuding, bu a0t limitod do, carthquakes mu Gonds, for which
Lendler roguires insarance,  This tasurance shall he mainizined in the umosaws (icchading deductible
tevels) and for (e purinds thal Lender roquires. Wikt Lindes noguires pursuant fo the prowling
s &m change dorog the vmof the Lomn. The insurance carmier praviding 1he msnraace shall
he chosen by Borrower subject to Eandes’s right to diszprrove Bommower's chioice, which right shall
um be exercised taseasonshly. Lendir may majuire Barmower o pay, in connection with shis Loan,
ciihur: (2) a onotime charge for Noud 2xae decermination, cextification and tracking services; ar (b) a
andinwe chadge for flood 2one defeymination and cenificatisn sxvices agd subsequent charges «ech
ime swesappings or similar chanpey ocewr whith reasonably might affoct sach detcmination of
ceification. Borrowes shall alsn be repunsible frr the payment of any fees toprsed by the Podoad
Emapency Mataganent Agency in connection with e review of any flood 20ne determination
resuhing (o a0 objection by Bomowes.,
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IT Bemower fails 0 mointsin any of the coverages doescritod shove, Lendix may abtzin
fasutanoe coverage, o Lender's optian and Borrowse's expense.  Lendor s under oo obligaticn to
purdiase any panicelar type or amnunt of coverage. Thorefore, such coversge shall cover Lender, but
might ar miphi nnd pretcct Barmwiee, Bamowar’s oquity in tky Propesty, o (he coatents of the
Proputy, against any nsk, hazard oy hability aad might provide grealer or lesser coverage thaa wus
povinsly in cltict, Borrower ackeneriaiues (hat the cot of the invance coverage su ohtained
migdt siphiticanily exveed the cost of insurance (el Borrower could have ablrinad. Any anunte
dibursed hy Londts umlcr this Scction § shall become additional dedd of Bomowor secunud by thi
Secwity Inaminem.  These amounts shall heas itorest 21 the Nate raie fom the date of dishursement
and sixll be payahle, with such intorest, upon motice from Leader to Bomawer roquesting paymen.

Anhuumemlkiamwhm&mdm'nmm&enhjum
Londer’s right to disapprove snh polivies, shall inclode o standand mostgage clawse, aad shall pante
Lentler 1 mantgagee and/or a8 an additionat s payee  Lander shull kave the right to hold the
palicics an:l rencwal cattificates. I Lender voguires, Bomrower shall prompily give to Lender afl
rocelpis of paid prentums and renewal notices. I Borower abtaing my Sm of insarater coverage,
o0 otheqwise required by Lender, fir damage 10, of dostraction of; the Property, such policy shall
include n stadard mongage clavse ol shall name Lender as taortgage andfor os an additional Inss

Payce

Iis e evert of loss, Boorow shill give prospl notice to the insurzace caric md Londer,
Lender may swke pevol of foss if oo made promptly by Bonowes, Uslcss Lender and Borower
othorwise agrex: in writing, any intusence prueceds, whether oF wot the waderdying insorence was
requirod by Lender, shall ke appliod to restoration or repmir of the Peoparty, if the restoration o repair
it connomically featibic aud Lender's socority & not lessomal.  Duting such repair and rosteration
period, Lender shall have (he right (o bold such insurance procowts wntil Lender has hod an
qmﬂylohmsﬂ“vmmhﬂhhmﬂhmhmim
provided thed stah inspection shall b undertaken prongly. Leonder may dishurse proceds far the
repaits and restoration in 4 singlc payment of ip 2 soics of froprss paynwnts & the work @
complttud. Unless an agrecoent i miade i writing or Applicable Law requises intevest to be paid on
sucl ierance procends, Lender shall oot be rogival o pay Borrewer any iwerst or eanings on
such proconls, Foes for poblic sdjustcrs, or ofber thisd patics, retainad by Bamrowes shall ned be paid
out of the kraance proceuds mnd shall be (he sole obligation of Boouwer, 1F the resteration or ropair
is ot ecopontically foasible or Londor's soouity would be texsened, the imurmoee precends shall be
appliod & the sums secured by (his Secwrity instrament, whetier or wol then des, with the oo, if
any, pakd t0 Borrowes. Such inturance procends shall be appiiod in the ender provided or in Section

r 3

If Borrower ahmdons the Propenty, Lender may file, cegotinte and sotilo any available
insurance chdim and relsted matiers. 17 Barrower does oot respand within 30 days to a notice from
Lesidor (rat the insurance cxrries bax offered to scile aclzim, then Lender may negotizte and scttle the
claiin. The Mi-day period will hegin whin the sotice is given. In clther event, or if Lendur aoguires
the Prapony under Section 22 or athurwixe, Bormwes hereby axigns t0 Londer () Bammower's rights
lo any insunnice proceods in 20 gmeant 6ol ® excod O amounts wepaid wdor tre Note or this
Swunty Instrumnt, and (h) any otlicr of Borrower's rights (ather thin the right t zny refiod] of
unemed prosiuis paid by Bursowa) under all swance polivies wovering G Propuity, insalir as
such rights are applicable to the covernge of the Prapaty. Lender muy e (he insurmcs proceods
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i 1o repair o restore thy Propaty ar to pay ameunis unpaid cader the Note of giis Security
lostrutmnt, whether ar not (hon due

6 Ocvepiney. Bommwey shall occupy, csrablish, and we the Property & Bormuwir's
principal resitkior within 60 days alter die excannn of this Security tastrument ood shall coutine
eccupy the Proporty 21 Bunower™s principal sesidence for 21 lecast one yoar after te date of
evoupancy, waless Lender otbcrwise agrees in wriiing, which catsent sholl oot be aircasonably
withheld, or upless extonuating ciramestatees exist which ere beyond Barvower's congrol.

7. Preservation, Mainiensnce znd Profecticn of the Property: Inspecticns. Bomower
shal no: deuroy, damage of impair the Property, allow the Propenty to deteriozate or commit waste on
the Property.  Whether or ool Bagower is residding in the Property, Borrower shall maintain the
Property in ocdes to prevent the Proputy i deverforatiug or docreasing in vatue dise to it condition.
Linless # 15 cicsonmined pursuant to Section $ thit vepais ot rentoration is not acanciically foasible,
Bomrawer shall protugely repair the Property i demaged to avoid furtwr deterioration or damage. I
hreuraace of condemnation proceah are paid in coonictian with damage to, or the wkieg of, (hc
Propany, Barrower shal) be rospoméble G repairing or restaring (e Propesty anly if Londor bas
retearsd prceus for arch parposes. Lendis 1nay diskurse procouds (or the repain aod resturation in a
ssogle paymun) of i 3 series of proprss paymeuls 23 the work is completal. I (e intiranve or
condunnation provesds are pot suilicicu 10 repair of restore the Property, Borrower is nol relicved of
Bogsowes's oblipation fov the complelion af such repsir or nstardion.

Lender of its apem) masy make yeasonable onirics upon and inspections of the Propenty. I it
has reasouable cawse, Lender may intpect (he interios of the improvemenss on the Property, Londer
shall give Borrower Gotice af the time of of prior (0 such an interior incpoction specifying such
seasauablc Lase.

8. Borsower's Loan Apphcstion. Bomower shall be in dotsalt if, during @ Lox
application Wwoccss, Bumrowes oF any persons o entities acting 0 the direction of Bormower or with
Borrowor’s knowicdgy o cansext gave muterially fibe, mislading, or inacurate informalion o
asvocs o Lootkr (or Gidal 10 provide Londo with msterial imfiomation) i cunnection with the
Lom. Maturial repasentations inchude, but 50 wm timited 1o, nymreseatatians conceming Burrower's
ouvcopancy of the Property os Bormwer's pricipal residence,

9. Protection of Lender's Interest Is the Fraperty axd Rights Under this Security
instrumtent. If(a) Bocrowy Bedls to pesfonn e covenauis and agrommests contaimed i this Security
Instoma, (b) e is 2 legal proceoding (hal might significantly affect Londer™s interest tn the
Proprty andfor rights under this Soconty Instrament (such as a procesding in banknepcy, (vobase, for
coadermmatinn or forfcitere, G wfiarcement oF o lion which may atin peiosity oves (s Sceurity
Tostrumend or W eafwce Gws or regnimions), or (¢) Boower has atondonad the Propesty, (bom
Londer may do and pay for wihalever is reasonshle ar appeepriste 1o protect Lendss's interest in Gie
Peapesty and rights udur this Security (astrunsnt, inctuding protecting amd/or assessing i value of
the: Property, and swting adior repairing the Propesty. Lender's actions can inclde, bt e nat
lissitod &ex; (2) paying any sume sacural hy a fien which bas palority over this Seoudty Instrameas: (&)
appeanag i cowt: s (c) paying nusanahle attomncys® focs (o profoct its inkenst o the Property
amlar riglits ander this Socurity ingnuent, inchuding its secured position in a benknpicy frocecding,
Seowring the Property includis, bhut is not Emitad i, entering the Praperty to make repains, chasge
Rucks, seplace of board up doars aiw} windows, drio water ttom pipes, eliminalc building ur other
code violaricns or dangerous comditions, s have wiilittes turecd on or off.  Although Lender may
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take action wmder s Scction 9, Lendir daes not have: to do o and i nnt under sny duty or abligation
to doso. U is agrend thdt Lender incurs po lizhility for not taking any er all acticns avthorized wmder
thiy Sution 9.

Any amounts dishursed by Lendiy under this Section 9 shzll buome addiiona) debd of
Bamrower secured by this Sccurity Instrument, These amounts shall bear interest o1 the Note rate Bom
e daic of dishurscment and shall be payable, with such imcrest, wpon ootice Gom Lender to
Buftowds roquesting payment.

Il thin Securdy [nstrumens is un a keasehold, Borrower shall comply with all the provisions of
1l bexse. 11 Bosrower aoquires foe title to the Prapenty, (he leaschold and the fee ritle shall nol morpe
aithess Lemdor agroes (o (he mezpey in writing.

10. Mortpage Insurasee. |1 Lender roquired Mortgage Inswramte as @ condition of making
the Lo, Bavrower shall pxy thy presivens rogaised @ maistais the Mortgape hsoaxe in cilfea. (1§
for ahy neason, the Mongage (nsuranoc caverage required by Lender ceases fo b availablc from the
mnrtpage insurer (e previously provided soch inurmee aad Bomows was magind 0 make
sparaiely designated paymesits towand the premiums for Mongage Inasrance, Borrower shall pay the
premiume poguired ( abiin coverage substantially equivolent to the Montgage invaranice previcusly
in offect, & » co9) substadially ogivaled te e st %o Borower of the Mongage fosurmce
previously in ofttx, from an altomate margage inswrer selectod by Londer. I substantivlly equivalent
Martgage [ssursnce covesape is nol available, Borrower shail continue t» pay to Londar the srwosnt of
the separately designated paymneots that were due when the insurancs coverage ceased n be in effect.
Lunder will accept, use and sotain ihese payms a5 a xen-refimdable toss resarve in biow of Mortgage
jusurane, Soch hae poscrve shall he non-rclimdabls, notwithstanding Uwe fact () (he Loeo s
altimately paid in fuf), ond Lender stall not ke rogairod Lo pay Borvower gy intorost of comingx on
such foss reserve. Lasmder can oo hager requize [oss resave paymienes if Modtgage Insursnce covetage
(in e mmount and for ke period thet Lenshr requites) provided by an insurer scloctod by Londay
again boonmes availsble, is obtined, and Lender roquires separaely designated prymous iowssd the
preminms fir Mostgage ksurance. If Lender requirad Mortgage Insgance ax a condition of making
the: Loan aod Beruerer was roquind ¢ make separsicly dosignted paymomis toward the preadons B
Mungage lnswrancy, Borrower shall pay the premiizns required to maintain Mortgage Insaranee in
i, ar ko provide s aon-refandable lss resave, will Lendis”s roquitoment for Monigage: insusance
ends fn acvopdance with any writion agrocman between Borrower and Lender providing for such
termination or witi] termination it roquired by Applicable Law. Nothing in thic Section 1) alticts
Bonower's obligation 3o pay intorest 24 the rate provided in (he Nate.

Mongage Insurmnce Toiabunses Londr (or any entity tha purchescs the Note) Dr certzin
losscs @ may meur if Borrower doet uot nepay the Loany a8 agroad.  Bormowes & oot 2 party e
Marigage lnsursnoe,

Morgape insures ovahute their sorsl risk o» all such insurance in foeoe frem time to time,
anu) oy enter o agreeounts with other parties @it share or modify their risk, or reduce fosscs,
These agseements &rc on tenos and cooditions (had ane ¢atisfactory to fhe morigage inscrer and (be
uther paty (or partics) to these apyeunwents. These agreoments may require the nwortgape insurer to
tsake paynnnls wing any saurcu of funds that the mompage insarer eny have available (which oay
imclude Namls nktained fram Morigage Insusanos presums).

As 2 resubl of hase agreemenis, Lendes, my parchaser of the Note, mother imswrer, any
feinsuney, any other cmity, or mey aflilizte af sy of the fongnicg, sy axdive (diradly o indiectly)
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amnoms ) derive from (or migh be charecterized as) a poninn of Bamower's paymenis for
Merfgsipe Insuranee, in exchange Rer shuging or medifying the aurigege msarr's risk, o redocng
lusws, I axch agrecunnt provides then an affiliste of Lonter takes 2 shar: af (he insurr®s rigk in
cxxhunge for a share of gy proveiuwes paid (o the insurer, the arangemnt is ofton (ormed “captive
reitsurance,” Farther:

(a) Any sech agreemeats will not affect the amomnts that Barrower kas agreed (o pay
for Mortgage tnsarsnce, or any sther terms of the Loan. Such sgreements will xot intrense the
smyunt Borrower will owe for Mortgage lnsursuce, sud they will mot entitic Besrower to may
refund.

(b) Amy soch agrecments will act affect (he rights Berrower Ras - if any - with respect to
the Mortpage tosarace under the Homeowners Protection Act of 1998 or sny sther low, These
vights msy lucinde the right to receive certala disclesures. to reguest and obtzin caxcelistion of
the Mortgage nsrzace. (o have the Mostgage Insmrance tenminsted aatomatically. sadior to
receive a sefind of any Mertgage Insurance preminms {hat were unesrued 23 (be time of such
cazeelintion or termination.

(). Awsipument of Miscelizneous Proceeds: Forfeiture, All Miscellnonus Proveuds e
hoveby asxigned to and shafl he paid th Lender.

Tf the Prapesty is dzmaged, such Miscellunenus Proveods shall be applied to restogation os
repair of the Property, if the restoraticn or cepair is econonucally feasible and Lendis®s secusity ix eot
losewd. During such vepair and restaration poiod, Lender shall bave the right 10 hald such
Miscellizeous Prooteds until Eender bt ot an opprrmnity o toapect such Propernty to oasare (e
work kax besn complated ta Londer’s satistiction, provided that such inspection shall be endistaken
proxquly. Loder may pay [or the ropaim wid restozition in a single disburscuaent of & a senies of
progress pyments as the work is complotal.  Ualess oo sgreement is madc in writing or Applicable
Law soggins iofonst to he pald oa sich Miscdiancous Proceads, Lendur shall xot be ragxrat to pay
Bamraw: any iatenst or wimings on such Miscellbgemms Procoeds. 1 the rostosstion or repais it nel
commically Scasibh or Lundet's searity would be hasenald, the Miscdlneows Proovods shatl be
applicd (o the snms securod by this Socily Insirumont, whether of sol then doc, with the cecess, I
mpi;l-m&m Such Miscdlanwas Proceuds shall be applied in the ordes provided for in

" fnthecvom of a toial taking, destruction, of tnss in value of the Propaty, the Misceileneous
Procesis shall be aypiiad to (e sume socaed by this Security Instnuocnt, whether ar oo then due,
with the excens, if any, paid t© Bortuwer.

in the cveni of a pastinl taking, dostrtction, ¢f loss én valuo of (he Propety ia wirch the (xir
markes valoe of the Propenty iscodiatcly befure the partial taking, destruction, o loss m valve is
agual (0 or graer than (he mount of e sums scovred by this Security Instiroment immatiaely
bt the partiol taking, desination, ur [oss in vaku, untcts Bamower and Lender otkorwiee apne in
writing. the sums scemyed by dis Swcority Instrumest shall be redoced by fw amwamt of the
Miscdlincaus Procoods extiplica by the following faction: {2) the tnal esownt of Gw: swos sooored
imsnwshiately before the pantial taking, destrestion, or loss i valuc dividod by (b) the Fair market valve
af itk Propety immelistely bufore the panial taking, dostraction, o loss in value, Any balmee shall
e paid t0 Borwowrey.

in the event of » partia) taking, destruction, or loss in valoe of the Property in whoch (he fair
urrket value oF the Propenty inmedistely hofore the partial taking, destroction, or loss in vakic is kess
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than the amown! of tho sums svored inmudialely before the panial taking, destruction, of loss i
value, unlesy Boruwer and Lender otherwise agree in witing, the Miscoilmuous Pmoeniks shall be
applivd to (he sums secured hy this Swcurity [nstrument whether ar noj thie ums arc then due,

If tize Propaty s shandenud by Borrawer, o« i, aller notice by Lundar to Borrower thal the
Opposing Party (a8 doefined in the zext sentence) offers o make a0 award to semlc a claim for
dimapes, Borrower fadls to respond to Lok within 30 days aflr the dats the nntice is given, Lender
is awthnriond to coliect and apply ke Miscellznecus Provocds cithier 1 restoration or repaiv of fe
Property ar  the sams securod by this Sccurity lnstrueent, whether or a0t then doe. “Opposing
Party” muans the thind party that owes Borrower Miscollancons Proceuds or The party agsinst whom
Bamawer s o right of aution in regand to Misoclianons Procecds.

Burrower shall be in defaall i any action or procoeding, whhier civil or criminal, 16 bogun
that, in Lundcr’s fudgment, cotild resoht in Refeinee of the Property or other material impainmen of
Lunckes's interest in the Praporty of nelts under this Scourity Instrument. Borrower com cure such a
Bl and, if socudctation bas ocqumad, seinstete as provided in Sectian 19, by cousing the action or
proceeling to be dionissod with a ruling that, in Lender’s judgmenl, preciudes forfdiure of the
Property af ofher maseris) impairment of Lender’s tntarest & the Property ar rights anur this Secasity
Inswruman, The proceeds of any awad or clim far dmmages that e stribitable to te ingainment of
Lemder's inlerest in the Proporty are borcry assigned and shall be paid lo Lender.

All Miseollanoons Procoods bt ste 2o &ppticd to restoration ar sepair of (ho Praperty shall
e applied in the cedor providud for in Section 2.

12. Barrower Not Released: Forbearance By Leader Not 3 Walver, Exiension of (e
lie fsr gyt o7 modification of amorization of the sums securd by this Security fnstsument
gromal by Leuder to Bagrower or @y Successor in tnterct of Botrowar shall nol operatt in release
the fishility of Borrower or any Stecessors i Inlerest of Sorrower. Lender shall nol bo roguited to
cumimenes provoudings ugaiost ay Secossar in Interest of Bomrower or jo refuse to exiend time for
mmmomuﬂymumemmwmsmmwwm
of auy demand made by the origical Botower or ay Successors in [nterest of Damower.  Aay
frhearance by Lender in overcising my right or renaldy incloding, wittout limitifion, Lender's
scciptace of payments from ¢hind porvons, enfitics or Suococsors in Intorest of Barowes or i
pmoungs tes than the amoum ten due, shad oot be a waiver of or proclude the exorcise of any rigit of

13. Jaint and Severad LinMikity: Co-aigners: Successors sud Assigns Boand. Bormower
cuvenanis il agrees tha Borrowes™s oblipatbons and Habifity «<hall be joint and several.  Howevar,
amy Bormver who co-signs this Scourity Instransent b dowt nat execite the Nate (2 “co-sianer’): (2)
i vu-sipning this Secarity tastrament anly to mongage, grant and cowey (ho co-sighes’s zarext in
the Prypurty tler the teruns of this Soowity nstramens; (h) is rot porsonatly ohligated fo pay the
sums secored by this Security tostruent; and (c) agrocs (2l Lender and any other Bomower am
ugree to exleml, endify, forbour or niake any sccommudsiions with segard o 1he terms of Gis
Scuurity Instrumtent or ithe Nots without the co-xigms's enasent,

Subjut W the provisions of Scovion 18, any Successor in Inferest of Bomowe who assumes
mtma-sdﬁmmmhwmmhmwhmmwwqm
ahaain nll of Barrower's rights and bonefits tmder this Security Instrument.  Borrowas shall not be
ndcswd from Bomower's obligatians and Giabitisy unthy this Soownity [astrume unfoss Lemsder agrocs
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to such rohumse in writing.  The covenznts and agroements of this Sceority Iastrument shalt bind
{cxcep as provided in Section 20) and deneit the sucorssors aad assigas of Lender,

§14. Loan Charges. Lendor may charge Bomower fees for services performnd in connucrion
with Sormwr’s defagh, far the pupose of protoctiog Lendor’s intoesd m the Property and righfs
s ths Seoumily Instramnnt, induding, bt ool Emited 1o, sttomeys” Fues, propony impaxtion ad
valustiun fos. fu regand to any other fous, the shsence of opress authority in Qs Scoarity Instrument
to charpe o spocific fix w0 Burrower shall not ke construed s 3 prahibition oo tw chasging of such
foe. Londer may not chage feek e are expessly probibiied by this Secuity tastrumees or by
Applicable Law,

lfum&%mnhﬂﬂmmhmuﬂmhhm
interpruiod o that tre intorest or offcs nan charges cnlicetod or ko be collected in connection with the
Lom excend the permittod limsis, Uen: (a) 30y such loan choge shall be raducad by te amnol
twevessiry fo reduce the charge o e pensittod limit; and (b) any sums atready collicted fom
Barrowts witich excoedod pormithud Hmits will be refinidod o Bosrower, Lendor way choote to meke
this refund by rotucing the principal owed ender e Note or by making 2 direct paywunt to Barrawer.
IC a ceflnd nduces principl, the rwhuction will be treated a3 2 ptia) prepayme: without any
prepaysend e (whcfler or und a prepaysia durge is provided for under (e Note). Bomows's
aveptance ol 20y such refad wade by dinoct payment to Sorrower will conxitute 3 waiver of my
right of mtints Bomower might bave arising oot of such overcharge.

15, Rotices. All notices given by Bomower or Lender in comnoction with (i Secusity
Tastramsons st be (s wiiting, Any notice i Bortower in coanection with this Security instnuent
shall be dectoed to lave hon given fo Barrower win mailed by first class ineil o winn acmally
dulivered to Bomrows’s notice address if’ seod by oy meams.  Ntice i any ane Borvawser shall
ennstitute aotice 1 all Bomowers unlews Applicable Lew exprasly roguires otberwise. The notice
atidress shall be the Proposty Address uless Borower has desigivted a substitute notive Jddross by
natice to Lender. Borrower shall prowgply natify Londer of Bomower's change of address, I Lendes
specifics a psovedure far seporting Borrowis's change of adircss, then Botrower shall anly report 3
change of aMress deough ta spesifiod procoduse. Thore may be only voe desigasted antice addros
winky thix Sccurity tndnanet o myy onc time, Ay nstice to Lesder shall be given by delivering i or
by maiking it by fret chass uxil to Lendor's address satod hoie unlcss Lender bas dosignatod another
adklress hy motive 0 Borsower, Any nntice in comeoction with this Scowity Instument shall ot be
devrued t bave been given to Lentler unti) actually roceived by Lender. (7 any notice required by this
Security Instrement is siso ruguired under Applivable Law, tho Applicable Law requisemint will
satisfy the correponding requirerment ander this Saxrity nstrumoent.

16. Goveruing Law: Scvevability: Rules of Coastruetion. This Scoutity Instrument shall
e guvemed by federd bxw aa the law of the jurisdiction in which the Propanty is locatod. AH rights
anud obfigations comzined in this Socusity Instrumeend anc subiect 0 any roquirements and limitations of
Applicable Low. Applicae Low mizhi explicitly or implicitly allow e partics to agree by contra
o i1 might he silem, but such sitonce shall not be cstned a5 a prohibition agaiest agronxn by
comracs, In the cwend that any prevision oF cluse of this Socurity Iestrurmun) or the Note conflics
with Applicehic Law, such conflict shall not affect olir provisions of Wis Sccurily Instrormon) or e
Nrae witch ¢ be given effat withot the conflicting provisinn,

As ol in this Swwity lesirament: (a} wonds of the matculine grader shall o and
include comxponding rautes words or words of U feminine gaader; (D) wards i the singular xhall
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e asd inclinde de ploval snd vior verss; and {c) the word “may™ givas sole discnaion without sy
shligation te take miy astion.

17. Borvower's Copy. Bammower shall be givan ane copy of the Note ad uf this Swcurity
Brstruscat.

8. Trausfer of the Property or a Seneficial Interest is Borrower. As ued in this
Sextiom 18, "inturest in the Propenty”™ means any Iogal or beucficial mivrest in the Propety, inchuding,
but oot finited W, thase beocliciol interests tanafned in 2 bond fbr dead, onniran fw deed,
imaoliunnt salcs contract of cscrow sgreemet, the intem of wirich is the transfor of vitle by Somawer
a1 a future dite 0 a prorchascr.

If al) ar any past of the Propenty of any Intesest in the Property is sold or trapsfeened (os o
Barmower is ool a natural penam sad 3 beneficial interent in Bormower is sold or transarad) withom
Lombcr's priod wrinon onasent, Lender mery require immodizte peytiendt in full of all swns svewod by
this Scowily instruroens,  Howover, (his aption shall and be uxercisad by Lotdhs i sich exencise is
prohibited by Applicable Law.

I Lender cxercives this option, |ender shall give Borrower natice of acccleration. The notice
shall provide a poriod of net las dan 30 days Gom e date the notice is given in acoandance with
Sorticn 15 within which Bormower mud pay all sums gecared by thils Secroity Instrunent. If Borvower
fails to pay theze vams print @ the expuation of this periold, Lenda may invoke any remedies
peruiited by this Socority Enstenent without Rreher nofice or demand on Borrower.

19. Borrower's Hight to Relminte After Accelevation, [ Bomrower meds cenain
conditions, Borrawer shall have the right tn tarve cafomeenetit of s Securiry Insouniont disconiinued
211 any time prior (o the cazticss of: (3 five days before xale of the Proputy pumsuait 10 any poeer of
salv coniaiued fn this Sccority Lurmmen: (b) such oitux purfud as Applisable Law might specify (o
it ennination of Borsowor's tighl to reinstate; oF (c) antry of o judgment enfntuing this Scesrisy
Instrunent), Thas: conditions arc that Borowes: {3) pays Londor all sums which then woald be due
unclr this Socuvity Insineosen and the Nate 2t if oo acodkaration had occutred; (b) cures sy duftmbl of
any cthor covenamls ar aprocuicnts; () pays al cxponses incurred in enforcing this Socwrity
Entrunsens, including, by mot Hmited to, comonshle atiomeys® fecs, propeity inspection and valustion
foos, aml olher Fass incurred for the gapose of protecting Lender's intoreat in the Property aed rights
undder this Scourity lostressc; and (d) takes sich sction as Lender rasy reasonably reguise t assure
) Londer’s interest in dee Propety and rights under this Socurity Instrmnent, znd Bomower's
ohligation w pay the rems socurad by (ks Sexusity Instroment, shall continee unchanged. Leader
nmy nayuir: that Sasrower pay swch reinstateneot sums and expentes 10 one ar more of the fotlowing
fornes, 3¢ scloctid by Lender: (a) cadh; () @oncy order; (¢) cemified ek, hank duk, tremsier's
chuk ur cashics’s chock, provided any such check is desom upon an institution whise dupusits are
inamd by a fofiral agoxy, instrunentality or entity: or (d) Elccinic Fuds Transfer. Upon
reinstaterwent by Borrowes, this Secisity Instrument end obligations sccured herebry shiall nomain: fally
cffixdive a3 if no accelerstion bhad ocvomed, However, this right lo reinstate shall not 2pply i the case
uf acoeleration under Section 18,

10, Sale of Nste: Chanpe of Loan Servieer: Notice of Griovance, The Noie «x a patial
interest [n the Note (togeter with this Sccgily !nstroment) can be sold ane or moee timcs withe
prior notice to Boower, A sole might result in a change in the entity (known as the “Loan Seyvica™)
tha collocts Pertedic Payments due under Gie Note and tis Security [nstrument and pesfhrms other
monigage Wan scrvicing obligations arder the Note, this Secwrity Insrumens, ard Appiicedle L.
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There st might ke onc or mare changes of the Loan Scrvices umrelsted t a sate of the Nowe, I there
is a chango of (e Loan Scrvicer, Bomower will be given wriften totice of the chango which will stue
the pamne and address of O new Loan Servicer, (be adiires 1w which payanaus shoudd be nzde and
uny oihes information RESPA requires in connoction with a cotice of transfes of servicing. If ke Note
i sald anud thereafier the Load is servicod by a Lo Servicer othor than the purchaser of the Naie, the
margage loon sarvicing ahligations to Bommower will somain with (he Loan Sexvicer or be transferred
1o o successor Loan Sarvicor and are ool assumed by the Note paechaser umless athorwise provicdod by
the Nete puchascr,

Ncittier Bearowwy bor Lendhs uy oommence, join, or be joinad to mry judicial maion (at
ciiler «n individua) litigam or the meoder of 3 claw) St arises Bum (ke aliny paxty’s actions
pumseany to this Socurity Tnstramwnt or tha aileges that the ather pany Aas breachad zay provision of,
or any duty owod by reason af, Giis Scearily Instrument, until such Borrower or Losder s notifted
the other pany (with sich potice givin in complimce with the roqpiroments af Section 15} of such
alicgud brozch and sfforded the other party bento 8 sorsonzhle period after to giving of such notice
to take cornctive action. i Applicable Law provides » time period which wast dagsse betbre catain
attion can be 1aken, that timme puriod will be deamed fo be reasenable for purposes of this paragraph.
Thie nothor of acceleration and oppoctunity to cure given io Botrowa puramt o Saion 22 nd the
oatics of stveloration given to Borrower purssant to Section 18 sall be deetmed 1o satisfy the antice
and appornmity tn take camuctive action provisions of bl Scctien 20,

21. Hamrdons Substances. As ted in this Seefon 212 (2) “Hazandows Substances™ are
thase substances doffd as tnxic of hazardons sohstances, polintznts, of wastes by Envirarnuntal
Law and tls: faflvaring substunccs:  gasoline, kerasens, othey (lsmmmablc o wxic petolenm products,
toxic poticides aed berbicides, volatilc sofvents, meterials containing ashestns or fumaldchyde, and
rxlinuctive matorials: (B) “Eavironmuntal Law™ meass feders! bxws and brwrs of the jurisdiction where
the Propeety is locata) that velate 0 buabh, safety or environmeents) prosection; (c) “Enviconmensal
Clesnup™ Ischudes any response action, remedial action, or semoval ection, as defined in
Envirouncalal Law; sad (d) sn “Bwircamental Condition™ mests a condition ha can cmse,
contribude to, or ctierwise trigper an Eaviconmnents] Cleamup.

Barrowes shell oot cause or perath the posence, wse, disposal, sturoge, or release of ay
Hazardows Substances, or throaten 10 nelease any Harandous Substatess, on or fa @it Propeny.
Bamrnr shafl nat du, aor allow amyano dse 1 da, mything affocting tee Propoty (a) dan is in
vinlatinn of sny Envinnamistal Law, (b) which creases an Envivosmontal Cumdition, of (c) which, due
1o il resence, use, ar refouse of o Honkes Sobstance, crvates a condilion Gt adversely affod the
vatue of thte Propenty. The preceding two sentexces siall oot grply W fe prosonce, whe, 0F Si0T3ge o8
the Propaty of small quantities of Haxardous Swbstances il @e guexally recognized to be
approprisic to comd residontial uscs and to sindenance of the Property (including, but got Simited
tn, hazardous substances in consumer products).

Borrower shall prompily give Lesder written notice of (2) any iavestigation, clrim, donand,
lawsuil of ailws action by any povonmentad or wegulatory agmocy or peivate puty invelving the
Prapurty ond any Harardous Substace or Enviosmsental Lew of which Bomewer bas actual
knuwiwlge, {(b) may Environmental Candition, incheting but aod limited (o, any spilling, ledking,
diwharge, relcase or dircal of rdease of any Harantoss Substance, and {¢) @y enadition causod by the
presence, use of ndvase of 3 Hazantous: Substance which adverscly afficts tho valise of the Propenty.
If Bartvwe bhamms, or i potificd by say govenumental or regulatory anthosity, of zoy private pany,
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the sy reroval o other remedision of amy Hazordous Substance affocting the Proputy is nectssary,
Bomuser shall proeptly take all recessary remlial sctious in acconlawe with Envirommental Law.
Nrghisg horvin shall conate auy obligativn on Lomler for an Environmotal Clenup.

NON-UNIFORM COVENANTS. Bomowa ad Lendor furthey covenamt and agtec as
©lows:

22. Acceleration: Remedies. Lender shall give notice to Borvower prioe to aceeleration
fallowisg Bervower's hreach of zuy covenant o apreeciet b this Security Instrument {bat oot
prior to accelerstion under Sectiop 18 waless Applicable Law provides otherwise). The netice
shall speciiy: {(n) the defaull; (b} the action required te cure the defanlt: (c) a date, uot less than
38 days fram fhe date the actice is @ven to Berrower, by whith the default cost be cured: sad
(d) thxt Exilure to cure the default on or hefore the dato specifled in the aotice ma) result in
scceleration of e sms secured by this Security lastraatent and sale of the Property. The
motice shall farther Inferm Barrower of the right to relastate afier scceleration aad the sight to
being & court scfian to assert the mon-existence of a default or suy cilier defense of Borrower to
sccelerntion and sxir. IF the default is act cured en ar hefore the date specified in the Detice,
Lesder st its option, and without ferther demand, may favoke the power of sale, inciuding the
right te accderate fall payment of the Note, gad sy otfier remedics permitted by Applicable
Law. Lender shall be entitted to colieet all expenses iaowrred i parsuing the remedies pravided
in this Sectien 22. lnchuding, hut wot timited co. reascuable atterneys® fees and costs of titte
evidenxe.

If Lender tovokes the pewer of sale, Lender shall cxetule or cawse Trustes to execaie
written wotice of the ocensrence of an cvent of defach sad of Leuder”s slection to caase the

¢to he said, axd shal) exnoe such patice (0 be vecerded in eath county In which any part
of the Propevty is located. Lender shal} msil eoples of the aotice as prescribed by Applicshie
Law 1o Bosrower and to the perscns prescribed by Applicable Law. Trustoe shall give pubiic
ootice of sale te the persons asd in the manuer preseribed by Applicable Law. ASter the thme
required by AppSesble Law, Teustee, without demand cn Borrower, thall sell the Propesty at
public guction to Che highest bidder at the time and place sad ender the terms destprated in the
aotice of sale in eme or more parcels and in any erder Trustee determines. Trusiee may

stie of all cr any pared) of the Preperty by public sunountement at the ticae end place
«f tay previensly scheduled sale. Lender o7 itx desiguce muy purchase the Property st any sale.

Tvustes shall deliver to the purchaser Trustee's dred conveying the Property withsut
any covenant ar warvanty, axpressed or (mplied, The recitals [s the Trustee’s deed shall be
prima facle evidence of the truth of the statermeaty msde therein, Trustee shall apply the
praceeds of the sale lo the follcwisg order: (=) to all expenses of the sale, induding, bat oot
lialied to. reassashle Trustee's and attermcys® Fees: (b) o all sums secured by this Securlly
Instrament: sad (c) agy excess (o the persos or perscas hegally eatitied to il

23. Recenveyance. Upan poymend of afl sums sceurd by this Sucarity [nstrument, Lendss
shall raguest Trustoe 0 roconvey the Property and shall sumeeder this Socaity tedtrureens azd all
potes evidencing delt sccured By (his Seamity Instroment to Trustoe,  Trusteo shiall reconvey the
Prupony without wisTanty to the persan of peesons legafly entitled 10 it Such person or persons sball
1y any recordatow costs, Londor may charge such purton of persans o fee fr rwonveyiag the
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Propiesty, hut aatly if (e foe is paid e 2 thind pany (such a3 the Trustee) for services rendered zul the
charging of the fix is permtittod under Applicable Law.

24. Substitute Trustee. Lendkr & it option, may from time to 1ime remave Trustee and
appoint 2 SUCessar tavex 10 any Tnatee appointed berevnder. Withowt convcyance of Lhe Propesty,
thi: suvcessar trustes ahatl souoesd o all e title, power and dutice conferrod upon Trusio: herein and
by Applicablc Law.

25. Assssiptien Fee, If ere is an ssunmpeion of his Joan, Lendor miay charge an
aommption feeolUS. S 442008,
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BY SIGNING RET.OW, Bomower peoopts and agrecs o the toms ] covenants contained
im this Soarity instrament and in any Rider cxocated by Bomowor sed rocorded with it

-~
Sal)
CRISTELA FEREY -Bommower

{Scal)
~Bonower

Witthosise

(Scal)

_ (Swml)
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STATE OF NEVADA
countvor___ [ Aark.

This instrummt wos ackeowklged beteremean () -:2) - 05 by
CRISTELA PEREZ

My Comminsion Exgires: 5 - 31 - 09
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FIXED/ADJUSTABLE RATE RIDER

(LTBOR One-Year Inden (As Pablished In T Wall Sineet Suitrmal)- Rete Caps)

THIS FIXEDVADSUSTABLE RATE RIDER iz niade this 19th iday of October. 2005, and is
invorposated inso amd shall be dovinad 1o amend and suppleount the Mestgage, Deod ol Trust, or
Security Doud (the “Sccurity instrsmant”) of the mme date given by G audonsigned (“Bomowe™) to
saurc Bamowar's Fisnd/Adjustablc Ratc Nole (e "Notd™) to CMG MORTGAGE. INC.
{“Lendir™) of the same date and covering (he propaty desvibod @ the Scaoity Instrumeny 2nd

locatod at:
LF my, <0
7719 WOPL RIVERS AVENUE, LAS VEGAS, NEVADA 85131
[Propesty Adidress)

THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIKED

INTEREST RALE TO AN ADJUSTABLE INYEREST RATE. TRE NOTE

LIMITS THE AMOUNT SORROWER'S ADJUSTABLE INTERENT RATE

CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE

BORROYER MUST FAY.

ADDITIONAL COVENANTS. In adfition to (ke covenants and agrouments made i the
Sucurity instrenseet, Bostower and Londer farther covenant and agroe as (ollows:

A. ADJUSTABLE RATE AND MONTHLY FAYMENT CHANGES

The Note provides for an initisl fixed interest rate of S880%. The Note also peovides for 8
change in the initisd Gxed cate to an adjustable intevest mie, as foilows:
4 ADJUSTABLE INVEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The initial fxed taorest mte | will pay will change 0 o adjustable interest catc oa the
FIRST sy of November. 2010, aad the adfusiable intare exie § will pay may change on (ha day
«very 121k month eresfier. The date o which iy initisl fiam ingereet mie changos 0 0 adjudable
intcred e, asd cach date om which my adjestable btovest nte conld chage, is calted a “Change
Date.”

(B) The Imiex

MULTISTATE FIREIVADJUSRTABLE RATY RIDER = WS Ow-Year LIBOR - Siogly Fimily - Fesols i Lalferm
tstruxwst Form M7 601

(Paga b ) ' _ P
L
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Bepinning with (he (st Changr Date, my adjustable imorest rate will be hasal on o tndcx.
“The “lndcx” is the average of intesbazk offirod netes fur ane-year U.S, dollm-denantdsatod Jeposits in
the London market (“LIBOR”), xs published o The #all Srext Jownal. The most rocest [ndex figure
availshle as of the date 45 days befo each Change Date is callod the “Covrent Index.” [f e Index is
o Jongur availahle, the Note Hobler will clioose 3 vow index Giat s hased upun compirshble
mibraatinn. The Noie Hokter will give mo notice of thh choice.

(C) Calculation of Changes Beftre cach Choege Date, the Note Hobder will calculte my
now isterest vate hy adding Two ssd Onc-Fourth povuntage paints (2258%) o the Curtend (ndcx.
The Nate Hakdor will than round the result of shis additinn to the nomst soc-cighth of onc acuasepe
poa (1.125%). Subject to the litits stated in Sectin 4{D) below, this roncnded amnount will be my
now interest mate entil the next Change Date, The Noke Hokder will then detormine the stoount of the
sacily payment that woukd be sudficient to ropay the gapaid prineipal tha T am expecicd to owe 3
the Change Date in €uf) an the Manwhy Dalc a1 my new imeres) mie in substasially equal paymeats.
The romh of this calcuation will be i new emomdt of my msxibly payment.,

(D) Limiss on Entevest Rate Changes

The inicrext mic | am eoined (0 pay @ the fing Change Date will ot be greater (han
10.000% cf lcss than 2.250%. Thercalter, my sdjustabic interest maic will sever be incrcated of
dixseasud an any sisgle Change Date by mare than wo percentage poists from tie fate of inforest |
bave hoen paying For the precding [2 months. My inlerest mte will never be grostas than 10.000%.

(E) Effective Pate of Chixnges

My buw kitered fade: will bocome cffective oo vach Chisnge Date | will pay the anvivat of my
mmuﬂymnﬂm&uﬁumlbcﬁu_lwmﬂrwdﬂcm&ﬂ-ghmﬂﬂw
anenant of mty moaikly paymen] changes agam.

{F) Notice of Changes The Nute Holder will deliver or mail 10 me a ootice of any changes in
my fmitia) Giacd imorest raic 1o an adjustable fterest ric aud of zy changes ia my adjstabie interest
rate bofore the effective daie of a0y change. The notice will incide the amouat of my monthly
payment, ay information roquircd by Lsw to be given 1o me and also the shikc ond icdqpbone mumber of
a person who will answer any gicstion | may have reganting the xotice.

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST I{ BORROWER

). Unti} Basrower's initia) fixed inferest 7atc changes © a0 adiwstsbdle intevest mic undor (he
torme sated in Scxting A shove, Uniferm Covenmt 18 of e Scowity Esanament! shall read as
fotlows;

Traasler of the Property or 4 Beaeficial Interest in Borvewer. As ascd
in this Soction 1K, "Intorest in Lhe Property™ means any legal of beneficial interest in

e Peoponty, including, bt not Himived to, those buneficial fatorosts tiansfrned i 2

ALLTISTATE FIXENVADSUSTABLE RATE RIDER - Wil Oun-Yeaw LIBOR - Siaghc Fanily - Pzl ¥ae Unlform

Station Id :SRO7

Imstyumet Farm 3 YT ENE
(Page2ol4)
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Branch :LDA User JJGOW Order; 08609266 Title Officer: MJ Comment: Station 1d ;SRO7

bond for deod, contract For deod, installment salcs contrast oF ecTow agreevaent, (ke

intont of which is the timsfer of titlo by Borvewer a1 a (ture date ta a purchaser.

Ir all or any part of the Propesty or any Interest in the Property ix sold ar
tramsfirnad ¢ur i Bortower is Dot a naturel porson and o heneficinl intoren in
Bormiwe is sold or ransforred) withow Lesdor's prior written consest, Lundey oay
nuquire inooediste payntens in full of oll sums secured by this Socurity (nstrment.
However, thix optioa shall not be exercised by Londer iF guch exercise is probibited
bty Applicablc Law.

If Londsr cacrcises this opticn. Londer shall give Borrower native of
acceloration. The notice shall provide 3 porind of pat kess than 30 days fram the date
the notive is givon in sordance with Soction (5 within which Bowower must pay
all sums secured By this Securily Instramest. [T Bomower 2ils 10 pay these sume
privT 1 the expicnion of tis pesiod, Lender may vl auy ramealies pamitted by
this Sevurity testruttend withoo! fiather aotice or demamt] an Borrawes.

2. Wixe Borrower's initial Exed intorest rate chamges (o &n adfusiakic intures rale wxder (he
tovm sigtod i Soction A shuve, Unitorm Covenam 18 of the Scearily instramont describod in Scction
B] awve shall Ien ceasc w0 be in offoa, and (he provisieas of Uniform Covenant [H of the Scourity
instruntens shall be aneadad 10 rad as ollows:

Teansfee of the Propety of a Banclicial [nterest in Bommower. As xsod in
this Sextina 18, "Taterest in the Property” texns say legal or beneficial inturest in the
Property, inctuding, but eot lixzited 0, thase beneficial interests transfirred fn a bend
e Joed, coneet for dovd, instalhnan sales contrant or escrow agreemen, the itent
ol which is the tramafer of titke by Borrower 21 a Galore date o a purchaser,

IF &l or any pant of ibe Property or my Interest in the Properyy is sold or
transforred {oy i Borrower is onl 2 natural pozon #nd a beneficis] itos! in
Bomowny ks snid or transfosrad) witheur Lender’s prior written consent, Leades may
requine immatizte puyuxst in (6N of all sums socurcd by this Sccovity fustrumisn.
Huwoevcr, (s aption shall a0t be exorcised by Londer if soch oxorcise s probibital
by Applicadle Law, Londer slst shall ot cxercise this option il (u) Bomowe cauva
to he syhosined s Lender infonmstion coquired by Leeder o cvaluate the mtendal
vmulfiree @ if 2 pew Jozn were beiop made to the wansferees asd (b) Leuder
ressonably determines that Lender's secarity will oot be impaired by the boan
assumption ad (At the tisk of a breach of my cuvenam or agreemunt in this
Soxurity fnstruntcnl is ocoptable to Lender.

MULLISTATE FIXEIVADSUSTABLE RATE RIDER - WEF Oon-Vess LIBOSL - Suoglo Family - Focale Mas Usifers
helrummsiat FProrms JIETAM

{Fapudofd)
Inithab CIY_ o

CLARK NV Page 21 of 22 Printed on 01/15/2013 2:57:43 PM
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Branch :LDA,User :JJGOW Order: 08609266 Title Office: M) Comment: Station Id :SRO7

To the vaemt pomzitiod by Applicoable Cow, Lowks may chage a
reasnnabk: fou a8 a condition © Lender's concenst to the loan assumption, Lendor
alsn may roquine the traosfizes to Ssigh M assoagplion agreeousit (1t is acceprable
Lendes and thae cdligates the tramsferee to keep all the promises amd agrecmenis
made in die Note sod in s Security Imstnone, Botower will continee 10 be
otfigated indes the Note and this Secwity Indrumen! weles Lender refeases
Bormwes in writing.

If Lender cxercises the option %o ragire immedizte paymen: in full, Leader
shall give Boxcower sotice of acodaation. The aotice thall provide 8 porind of o
has than 30 days fum the date the notice is gives in acconlancy with Sculies 15
within which Borsowcr ased pay all swus scouread by this Security (nstrunum. IF
Burrowy fils & pay these sy priar (0 the oxpiration of thix perind, Londer may
invuke my ronedies panined by s Seowity [nstrumen withoat further notice or

dernand aa Bammuwes.
BY SIGNING BELOW, Borrower acoepty and agroes to the furms sl covenmnts cnatyined i
this Fived/Adjustable Rate Ridor,
.-
fl.
‘ / — (Seah) (Seal)
K1A L =Hornons

ALLTECATE FIXEVADLUSTABLE RATE RIDER - WES OunYorr LIBOR - Aingls Fanily  Fapale Mae Unifrm

Litrament Fursa 18780
{Pugm 8 al 4}
CLARK NV Page 22 of 22 Printed on 01/15/2013 2;57:.44 PM
Document: DOT 2005.1109.1385
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CLARKNV
Document: DOT ASN 2012.0605.3133

Branch :LDA User JGOW Order: 08609266 Title Officer: MJ Comment:

Station Id :SR07

- Inst# 201208050003189
Fess: $10.00
@ N/C Fau: $0.00
I bereby affivm thay this document submited for reconding 2 b
docs mot contal & sociel secarity anmther, :’"“ﬂt1ﬂnwn
Stgned:________ ooy NATIOMNVIDE TITLE CLEARNG
N aiC Recorded By: JACKSIA Pga: 2
ASST. SECRETARY DEBBIE CONWAY
Prscel : 125-15-811-013 CLARK COUNTY RECORDER
When Reconded Mail To:
GO NI ee AL. 19Nerth
Pxim Harbar, L. 34683
[xvestor LS

I HEH P
CORPORATE ASSIGNMENT OF DEED OF TRUST

FOR GOOD AND VALUABLE CONSIDERA bMdl‘hﬂlh%. h

7Ok (LeG MORTGAGE, I, 118 SUCCRSSORS AND ASSIGIS
ytmmm%ﬁuﬂ.mmdum mnﬂd

(ASSIGNOR),
due become
m‘“‘“““%'lm cr o ngm..,
m%mmm mmm

Said Dead of Trust made ummum:Hnum-wom
sodior Book 20051205, Page . tn to Rocorder’s offico of CLARK, Nevada. .

Dase: 052> _pan pasmOivYYY)

MORTGACE ELECTRONIC REGISTRA nmsmn.mc. OMERS) AS NOMINEE FOR QMG
mmmmm
ASST. SECRETARY

ramome:
RN NEER
*1S026922°

Page 1 of 2 Printed on 01/15/2013 2:57:45 PM
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Branch :LDA,User JJGOW Order: 08609266 Title Officer: MJ Comment; Siwation Id :SRO7

STATEQFFLORIDA OCUNTY OF FINELLAS E
mmmummmmuw MWW
A ELECTRONIC REGISTRATION
(MERS) AS NOMINSE FOR CM0 MORTGAGE, INC,, IT8 SUCCESSORS AND ASSIGNS, who, & such

ASST. SECRETARY belng sxthorizd to €0 80, exocuted the foregelng Instrument for the purposes thereln

MMh ) peesooaily known to fos.

T . (O

cxpires:; 0822222014

Propaced By: ELacco/NTC, 2000 Alt. 19 Nocth, Palm Harbor, FL 34633 (800)346-9152
Mail Tax Satermeetia o CRISTELA PEREZ
7119 WOLRRIVERS AVENUB
LAS VEOAS, NV 9131
CIMAYV 15926922 -@ MERS (M0M) EMK3IS26611 MIN 10007200032501 4537 MERS PHONE
1. $20-5T0-MERS FORMSFRMNY1

CLARK NV Pape 2012 Priated on 01/15/2013 2:57:45 PM
: 2012. 3133
Document: DOT ASN 0605.3 MBT0034

239
JA_0788



EXHIBIT 3-D

240
JA_0789

—— —p————— — o —— —




Branch :LDA,User :JGOW Order: 08609266 Title Officer: M) Comment: Station 1d :SR07

mst#: 201207260002017
Feon: $18.00
N/C Fee: $0.00
OTF28/2012 10:44:40 AN
Receipt®: 1243352
Requester:
l‘:'mdﬂg'isﬂ; 'l::v affirm .;‘h:;ll' document sulsnitced ONICH FINAKCIAL GROUP
S DA o
PREPARED BY & RETURN TO: CLARK COUNTY RECORDER
M. E Wilann
7850 Bxchange Bivd # 100

Soathlzke, TX 76092
Parcel # 125-15-811-013

Assignmend of Mertgage Send Any Notices to Assignee.

For Valuable Consideration, the undersigned, CITIMORTGAGE, INC. 4950 REGENT BLVD, MAIL
STOP N2A-212, IRVING, TX 75063 (Amigner) by these prevents docs assign and wet over, without
rocourse, @0 U8, BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH
MORTGAGE LOAN TRUST, SERIES 20124 1618 E. 5¢&. Andrews M, Sulte B150, Saata Ana, CA
92708 (Assigeee) the described martgaye with all interest, all Iicas, any rights dus or to boosma dico
thereon, axocuted by CRISTELA PEREZ, A MARRIED WOMAN, AS HER SOLE AND
SEPARATE FROPERTY 10 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.,
(MERS) AS NOMINEE FOR CMG MORTGAGE, INC., TTS SUCCESSORS AND ASSIGNS.  Said
wortgage Duteds 1O/RN2805 is rocorded in the State of NV, Cousty of Clark eu 11/9/2005, Book
20051105 Instrumeent? 0081388 AMOUNT: $ 442,000.00  Property Address: 7119 WOLF RIVERS
AVENUE,, LAS VEGAS NV 89131

£N WITNESS WHEREOF, the undersigned corporationitrust bas caused this instrument & be exocuted by
its propor officer. Execsted on: 07/26/2002

CITIMORTGAGE, INC.
v W oivbo . \INDNIHNTDN
DM #12031213¢
M, E. Wiloman, Authorized Sigaator
MIN 100072400325014937
MERS Puoric 883-679-8377
NV Qo CITICAP/WLI7-2012/A8
CLARK NV Page 1 of 2 Printed on 01/15/2013 2:57:46 PM
Document; MTG ASN 2012.0726.2017 MBTO035
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trdne, CA 928194285

PRESORT
Feat-Clans Mail
U.S. Poatage and
Foss Pald
w50

2266345873
20121004-51
ol 00adeq R 1 BRe R Ren g Mo eq NI gogy
CRISTELA PEREZ
7119 WOLF RIVERS AVE
LAS VEGAS, NV 88131-0139
NO2AS
MBT0047
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ummamr SERVICEY, LLC

October 3, 2012

CRISTELA PEREZ
7119 WOLF RIVERS AVE
LAS VEGAS, NV 89131-0139

Property Address: 7119 WOLF RIVERS AVENUE
LAS VEGAS, NV 89131

RE: Loan Number: 7000035044
NOTICE OF INTENT TO FORECLOSE
Dear Mortgagorn(s):

The sbove referenced loan is in defisalt because the monthly payment(s) due on and after October 1, 2011 bave
not been received. The amount required to cure this delinquency, as of the date of (his letter, is $36,281.60, less
$0.00, monies held in Unapplied.

SUBSEQUENT PAYMENTS, LATE CHARGES, AND OTHER FEES WILL BE ADDED TO THB
ABOVE STATED REINSTATEMENT AMOUNT AS THEY ARE ASSESSED.

Pleaze remit the total asnount due in CERTIFIED FUNDS, utilizing one of the following payment resources:

OVERNIGHT MAIL: | WESTERN UNION QUICK COLLECT
Carringtan Morigage Services, LLC | Any Western Union Location:

ATTN: Cashiering Dept. | Code City: CARRINGTONMS

1610 E. Saint Andrew Place, Ste. B-150 | Code State: CA

Santa Ana, Ca. 92705 |

IF YOU ARE UNABLE TO BRING YOUR ACCOUNT CURRENT, PLEASE CONTACT
CARRINGTON MORTGAGE SERVICES, LIC TO DISCUSS HOME RETENTION
ALTERNATIVES TO AVOID FORECLOSURE AT (388) 788-7306 OR BY MAIL AT 1610 E
SAINT ANDREW PLACE, SUITE B-158, SANTA ANA, CA 92705.

YOU MAY ALSO CONTACT THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
(*HUD") HOTLINE NUMBER AT (800) 5694287 OR YOU CAN VISIT THEM AT

hitp:/fwww.bud.govifereciasursfinder.cfm TO FIND OUT OTHER OPTIONS YOU MAY HAVE TO

AVOID FORECLOSURE.

NOSSS

Page 2 224385873
MBT0D48
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Failure to cure the delinquency within 30 days of the date of this letter may result in acceleration of the sums
secured by the Deed of Trust ar Mortgage and in the sale of the propesty.

You have the right to reinstate yous loan after legal action has begun. You also have the right to assert in
foreclosure, the non-existence of a defanlt or any other defense to acceleration and foreclosure.

Should you have any questions, please contact our affice at (888) 788-7306, 5:00 AM (o 9:00 FM Monday
through Thursday, 5:00 AM to 5:00 PM Friday, 6:00 AM to 10:00 AM Saturday and 8:00 AM ¢o 12:00 FM
Sunday, Pacific Time.

Sincerely,

Loan Servicing Department
Carrington Mortgage Sexvices, LLC

JMPORTANT BANKRUPTCY NOTICE

If you have been discharged from persons! liability an the morigage because of bankrupicy proceedings and bave not
reaffirmed (ke mortgage, of if you are the subject of a peading bankruptcy proceeding, this lefler is not an attenapt (o
collect a debt from you but merely provides informational notice regarding the status cf the loan. If you are represented
by an attamey with tespect to your mortgage, please forward this docuntent to your aitorney.

-CREDIT REPORTING

WemmwmmmmﬂlMMpmmanaquM
yous account may be reflected in your credit report.  As required by law, you arc berchy notified that a negative credit
report reflecting on your credit record may be submitted to a credit reporting agency if you fil to flEl the terms of

-MINI MIRANDA

This communication is from a debt collectos and it is for the purpose of collecting a debt and any inftemation obained
will be used fur that purpese. This notice is required by the provisions of the Fair Debt Collection Practices Act and
does not imply that we are sitempling to collect maney from anyone who has dischasged the debt under the bankrupicy
laws of the United States.

-HUD STATEMENT

Pursuant to section 169 of the Housing and Community Development Act of 1987, you may kave the oppertunity to
geceive counseling from various focal agencies regarding the reteation of your home. You may obtain a list of the
HUD-approvod bousing counseling agencies by calling the HUD nationwide toll froo telephone number at
(800) 569-4287.

-EQUAL CREDIT OPPORTUNITY ACT NOTICE

The Federal Equal Credit Opportunity Act prohibits crediters from discriminating against credit applicants oo the basis
of race, color, religion, national origin, sex, marital status, or age (provided the applicant has the capacily to enler into
a binding contrect); because sl or part of the applicant's income derives fram any public gssistance program; ar
becauss (he applicant has, in good faith, exercised any right under the Consumer Credit Protection Acl. The Federal
Agency that administers CMS® compliance with this law is the Federal Trade Commission, Bqual Credit Opportunity,
Washingion, DC 20580.

NOSBS
Page 2012 2266345873
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inet # 201308120002562
Facs: $18.00
N/C Fes: $20.00
08/42/2013 02:42:09 PM
Recoipti: 1726513
REOCORDING REQUESTRD By AND WHEN Requestor:
RECORDED MAIL TO: LSI TITLE AGENGY INC.
Rocorded By: CDE Pga: 2
DEBBE CONWAY

Pask Loan Servicing
5500 Canog? Ave Suite 200 CLARK COUNTY RECORDER

Woodland Hils CA 51367
Pareel [D# : 125-15-811-013

Lait 7000035644 CRRRZ
SPACE ABOVE LINE FOR RECORDER'S USE
J30({7067, 9
Assignment of Deed of Trust
pew of Aigment: /A2 “Mw:m

Repressntaiors as 10 iis effect upon tip~

Astignor: ¢ 0.8 BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH MURTGAGE LOAN
TRIST, SERIES 2012-6

Asnignes : MARCHAIB.T.

Exooated By: CRISTELA PEREZ, A MARBIED WOMAN AS HXR SOLE AND SEPARATR FROPERTY To
MORTGAGE EEXCYRONIC RECISTRATION SYSTEMS, INC. AS ROMINEE FOR CMC MORTGAGE,
INC.gnd FIDELITY NATIONAL TITLE AGENCY OF NEVADA, = Trustsa, Dats of Deed of Trost:
1039008 Reconded: 127052008 inBockReslihor: — Page ~as Bustrament’CPN No: 20052105-0001385 i

Officiel Records ofthe CLARK Connty, Sietoof NEVADA

Propety Address: 7119 WOLF RIVERS AVENUE, LAS VEGAS, NEVAUA E9131

Paree! ID #: 125-15-311-013

Logal:

LOT 13 IN BLOCK A OF WYETH RANCH-UNIT 3, AS SEOWN BY MAP THEREOF ON FILE IN BOOK

112 OF PLATS, PAGE 8 IN THE OFFICE OF THE OOUNTY RECORDER OF CLARK COUNTY, NEVADA.

Ammmmmmmmmmm
LOTS ASSHOWN OR THE ABOVE MAP AND AS SET FORUTH IN THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRECTSONS RECOXDED OCTOBER 4, 2602 IN BOOK 20021004 AS
THR SAME MAY BE AMENDED FROM TIME TO TIME.

ENOW ALL MEN BY THEGE PRESENTS that in consifterstion ofthe sum of TEN snd NOY100ths DOLLARS aad
other gnod end valusbia eanaideration, paid to tho sbove emsd assigros, tho recoipt and sufficloncy of which is heroby
acknowladged, sld Assignor here by anigas wio the abeve-aamed Assignes, the said Deed of Trust, secured thorshy,
which all moneys now owning or that may hesoafier bocarns duc or owning in respect therend, and tha full banofit ofall
the powers and of all tha.covenmnts and provisos therein contatned, and ths said Assignor bereby Grants aud ccveys
vnto the said Assignes, the Assignor's henaficial interast under the Deod of Trust.

MBT0037
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Ansignmant of Deed of Thust Page 2 of2
Loan # 7000035044/PEREZ,

TO HAVE AND TO HOLD the ead Dosd of Trust, and o said mtn (ho sald Assignes fivrover, suljocttn e
terms containad in the sid Doed of Trut wamm exocuted thess presonts G day

£0d year first above waitten

WY ALY
US BANK FATIONAL ASSOCIATION, AS TRUSTER FOR
STANWICH MORTGAGE LOAN TRUST, SERIES 2813-6, BY
CARRINGTON MORTGAGR SERVICES LLC. AS ATTORNEY

INFACT
%ﬁ! !au‘ %
Witacss: LETICIA MACIAS By » SR VICR PRESIDENT

A3 before personally
who to o on (hé basis of satisfeiory evidenoe ta be tho persea(yf is/ayf subseribed 10 e witkin
instrogent and acknowledged to me that hoAbS/ Ry the smns i histpfhndle anthoriond snd that by
mw.nmwu ar Gm ety wpn bebelf of whith the actad, executed Ge

T coxtify under PENALTY OF PERJURY wadnr the lews of o0 Sixte of CALYPORNIA that the: foregning paragreph b
true aud correct.

WITNESS vy bannd and official seal.
. f.: o
ANCELICA ROSALES PACHECO

MBT0038
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Branch ;:LDA,User JGOW Order: 08609266 Title Officer: MJ Comment: Station Id :SRO7

MR OO0 A

20060406-0004914

Fea: $21.00
25.15-811-013 NIC Fea: 40.0
' . 123+ 11

Assessor’s Parcel Number: e 0410612005 17.00:22

Mail Tax Statements To (name and address): ' 20069061379

CRISTELA PEREZ AND ROBERT ROSE Requestor .
7119 WOLF RIVERS AVE FIRST AXERICAN TITLE ENSURRICE LENDFI
" LAS VEGAS NV 89131 Frances Deare ac

To (eme and & (lark County Recorder  Pos: 8

First Ametican
1228 Eucltd Avenne, 41h Floor
Cleveland, OH 44115

State of Nevada— Spacc Above This Line For Recording Data

- Order #: o8 DEED OF TRUST
ALS & 3 o&%zq}qqs (With Future Advance Clause)
' {. DATE AND PARTIES. The date of this Deed of Trust (Security Instrument} is 122672008
................................ and the parties, their addresses and tax identification mumbers, If

, are as follows:
GRANTOR: CRISTELA PEREZ AND ROBERT ROSE MARRIED WOMAN SEPARATE

PROPERTY 30001-43’-{’-{5(—[

..,f ] If checked, refer to the attached Addendum incorporated herein, for additional Grantars,
: . their signatures and acknowledgments.
TRUSTEE: y.S. Bank Trust Company, National Assoclation
111 S.W. Fiith Avenre, Suite 3500

z Purtiand, OR 97204
. RECORDERS MEMO
LENDER: U.S. Bank. National Associztion N.D. POSSIBLE POOR RECORD DUE TO
4325 17th Avenue S.W. QUALITY OF ORIGINAL DOCUMENT
Fargo, ND 58103

2. CONVEYANCE. For good and valuable consideration, the nndg! and sufficiency of which is
acknowledged, and to secure the Secured Debt (defined on pa ) and Grantor's performance
under this Security Instrument, Grantor irrevocably pgrants, , conveys and sells to
Trusiee, in irust for the beoefit of Lender, with power of sale, the fullowing described property
(if property description is in metes and bounds the name and mailing address of the person who
prepared the legal description must be included):

The real estate deed of trust berein is desceibed in Extribit “A" which is sttached hereto and hereby

incorporated Berein by reference.
§744120
NEVADA - HOME EQUITY LINE OF CREDIT DEED OF TRUST (poge 1 0f 7)
(NOT FOR FNMA, FHLMC, FHA OR VA USE) Q"&
Eticie. . 1994 Bankers Systems, Inc., St. Cloud, MN_Form OCP-REDT-NY 6/25/

CLARK,NV Page 1 of 8 Printed on 01/15/2013 2:57:.48 PM
Document: DOT 2006.0406.4914
MBT0D3S
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Branch :LDA,User :JGOW Order: 08609266 Title Officer: M) Comment: Station Id :SR0O7

The propesty Is located in CLARK at 7119 WOLF RIVERS AV

------------------------------------------------------ MY Y TS TR R R RN NN LT S LR R

nnnnnnnnnnnnnnnnnnn

Together with all rights, easements, appurtenances, royalites, mineral rights. oil and gas rights,
all water and riparian rights, ditches, and water stock and all existing and futare improvements,
structures, fixtures, and replacements that now, or at eny time [n the future, be part of the
veal estate described ahove (all refesred to as “Propesty”).

3. MAXIMUM OBLIGATION LIMIT. The fotal n&ﬂntlpal amount secured by ihis Security

Instrument at any oue tlme shall not exceed $ 100,000.00 | ....ooirrrcrieniens This limitation

- of amount does not Inclode interest and othes fees and charges valldly made pursuant (o this

Security Jnstrument. Also, this limitation does nof apply 0 advances made under the terms of

this Securlty Instrument to profect Lender's security and to perform any of the covenanis
contained in this Security Instrument.

4. SECURED DEBT AND FUTURE ADVANCES. The term "Secured Debi™ is defined as

follows:

_ A. Debt incusted under the terms of all promissory note(s). contract(s), guaranty(ies) or other

-, evidence of debd described below and all thelr extenslons, renewals. modifications or

) substitutions. (You must specifically identify the debifs) secured and you should include

the final matarity dete of such debi{s).)

B. All future advences from Lender to Crantor or other future obl of Grantor to
. Lender under any promi note, contract, puaranty, or other evidence of debt executed
! bry Grantor in favor of Lender afier this Security Instrument whether or not thix Security
Instrment l:a:hpedﬂmlly referenced. If more than ome person signs this Security
Instrament, Grantor agrees that this Security Instrument will secure all [utare
advances and future obligalioas that are given to or fncurred by any one or more Grantor,
. or any one or more Grantor and others. Future advances are conternplated and are
" governed by the provisions of NRS 106.300 to 106.400, inclusive. All fatore advances
, ard ather future obligations are secured by this Security Instrument even though all or part
may not yet be advanced. All future advances and ether future obligatons are secured as If
. made on the date of this Security Instrument. Nothing in this Security Instrumeat shall
' canstitule a commitment to make additional or future or advances in any amoumnt.
Aﬂy such commitment must be agreed to in a separate writing.
] C. All other obligations Grantor owes to Lender, which may laler arise, o (ke extent not
. s:;uhlhiled by law, including, but not limited to, liabilities for overdrails relating to any
. _ sit account agreement between Grantor and Lender.
HE D. All additonal sums advanced and lacusred by Lender for insuring, preserving or
‘ otherwise protecting the Property and lts value and any other sums advanced and expenses
< incurred by Lender under the terms of this Security Instrument.
2 lnllmmlMlmderfaﬂsMpmvsig:nﬁnwﬁmnuﬂmofdmd 1 of rescission with
) respect to any additional indebtedness under B of this on, Lender walves
any subsequem securlty interest in the Grantor's p dwelling that is created by this
Securlty Instrument (but does mot walve the security interest for the debis referenced in
paragraph A of this Section).
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s. DEED OF TRUST COVENANTS. Cranior agrees that the covenanis In this section are

materfal abligations under the Secured Debt and this Security Instrument. If Grantor breaches
covenan In this secton, Lender may refuse to make additional extensions of credit aed
reduce ihe credit Ymii. By not exercising either remedy on Grantor's breach, Lender does not
waive Lender’s right to laier consider the event a breach if i ns again.
Payments. Grantor agrees that all paymenis undes the Secured Debt will ke paid when due and
In accosnhnce w:lh the tt.arnvmr‘:n ?E he Securedrd ur De:thand this I_tgii&i;cur:llgr@ :Ilnmol trnstt' ot
Prior Security Interests. re any other mo e, . SWR
or other lien document that creatg a prior security interes] of encumbrunce on am‘ny,
Grantor to make all payments when due and to perform or comply with all covenanis.
Granior also agrees not o allow any modification o extension of, nor io request any future
advances under any nole or agreement secured by the len decument wilhout Lender's prior
written approval.
Claims pAFgainst Title. Crantor will pay all faxes, assessments, Mens, encumbrances, lease
payments, ground rents, utilitles, and other char relatiop to the Property when dve. Lender
may require Grantor to provide o Lender coples o all notices that such amonnts are due and the
receipts evidencing Grantor's payment. Grantor will defend title o the Praperty against any
claims that would impalr the lien of this Security Instrument. Grantos a to assign t0
Lender, rm:'sted by Lender, any rights, claims or defenses Grantor may have against parties

who supply labor cr materials to maintain or improve IhePropuv%.]
Property Condition, Alterations and Inspection. Grantor Iteermlhe Property in

" ¢ nandmakeaﬂnpdnthﬂmmmblg‘umz. Grantor shall not commit or allow
any waste, ent, or deterioration of the m:rty rantcr agrees that the nature of the
occupancy and use will not substantially change withoit der’s prior wriiten consent. Grantar
will not t any change in anmy license, restrictive covenant or easement without Lender’s
prior wrilten eansent. Grantor notify Lender of all demands, proceedings, claims, and

actlons against Grantor, and of any loss or damage o (he Property.

Lender or Lender's agents may, al Lender's option, entes al any reasonable time
for the purpose of lmpecllnf Pmpm{ Lender shall ﬂve Grantor notice at the time of or
before an sha?emm specil‘{ reasanable purpose for the on. Any Inspecdon af te
l;:lpmy be entirely Tor Lender's beneilt and Grantor will in no way rely on Lender’s

pection.
Authority to Perform. If Grantor fails lo 'ﬁr:nrm any duty or any of the covenanis contained in
this Security Instrument, Lender may, without notice, peform or cause them 10 be performed.
Grantor appolnis Lender as atiorawy in fact to sign Granlor's name or pay afy amaunt necessary
for performance. Lender’s right to r?erfurm or Granior shall not create an obligation io
E::')m, and Lender's Gafture to perform will not preclude Lender from exercising asy of
er's other rights under the law or this Securlty Instrument.
Leaseholds; Condominiums; Planned Unit Developments. Grantor ﬁrees to comply with the
provisians of any lease If this Security [nstrument is on 3 leasehold. If the Property Includes a
unit In a condominium of a planned unit development, Grantor will perform all of Grantor's
gu:tleis under the covenants, by-laws, or regulations of the condominium or planned unlt
velopment.
Condemnation. Grantor will give Lender prompt notice of any gendlng or (hreatened action, by
private or public entities (o purchase or any ar all of the Praperty through condemnatioa,
eminent domain, or any other means. Grantor authorizes Lender to intervene in Granior's name
ln::!!nflheahoveduuihed actions or clalms. Grantor assigns loLmderiheﬂﬂmceedsofmy
award ar clalm for damages connected with a condemnation or other taking of all or any part of
the Property. Such proceeds shall be considered payments and will be applied as provided in this
Instrument. This assignment of pmceelfﬁ subject to the terms of any prior morigage.
deed of trust, security agreement or other len document.
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Insurance. Grantor shall Pro insured t loss by fire, flood, theft and other
hazards and risks reasnnabl?p 2 with the ml:rty due to its lm and location. This
Insurance shall be maintalned in the amounts and for the periods that der re‘qum What
Lender requires pursuani lo the preceding sentexce can chanﬁ during the term of the Secured
Debt. The insurance carrier providing the insurance shall be chosen by Granter subject to
Lender's approval, which goi be unreasonably withheld. If Grantor fails to mainiain the
coverage described above, Lender may, at Lender's option, obtain coverage (o protect Lender's
d#m the Property according to the terms of this Security Jostrument. )
All insurance policies and renewals shall be accepiable to Lender and shall include a standard
"marigage clause” and, where applicable, "loss payee clause,” Grantor shall immed notify
Lender af cancellation or termination of the insurance. Lender shall have the right to hold the
policies and renewals. If Lender requires, Grantor shall immediately give to Lender all receipis
of pald premiums and renews! notices. Upon loss, Grantor shall glve immediate notice 16
insirance carrier and Lender. Lender may make proof of loss IT not made immediately by
Grantor.
Unless otherwise agreed in writing, all insurance proceeds shall be applied to the resioration or
cepalr of the Property or to the Secured Debt, wheiher or not then due, at Lender's option, Any
application of proceeds to principal shall not extend or postpone the due date of the schednled
ymeni nor change the amount of any payment. Any excess will be pald to the Grantor. i the
Eoperly is acquired by Lender, Granfor's right to any insurance policles and proceeds resulting
ﬁumdamiemlhe befurelheac&nhlﬁnnshaﬂpasslnw&rmﬂlemofh
Secured Debt immediately before the acquisition.
Financial Reports and Additional Documents. Grantor will provide to Lender upan request,
any financial stetement or information Lender may deem reasonably necessary. Grantor
lo sign, deliver, and Ele any additional documents or certifications that Lender consider
neom to perfect, contimue, and preserve Grantor's obligations under this Security ent
and er's lien status on the

. WARRANTY OF TITLE. Grantor warrants that Grantor is or will be lawfully seized of the

estate conveyed this Instrument and has the t to Irrevocabl t, bargain,
convey and sell ﬂlg % In trust, with puwe?sul} sale. Grantor mﬂm that

the Pro Is unen , except for encumbrances of record,

. DUEO LE. Lender may, ai iis option, declare the entire balance of the Secured Debt to be

immediately due and le upon the creallon of, or contract for the creation of, a transfer or
sale of all or any part of the Property. This right is subject to the restrictions Imposed by federal

law (12 C.F.R. 591), a5 Iglluh!a.
. DEFAULT. Grattor will be in default if m{nof (he followlng occur:

Fraud. Any Consumer Borrower engages in fraud ar material misrepresentation In conmection
with the Secured Debt lhuisanupenmdhomem&hn.
Payments. Any Coasumer Barrower on amy Se bt that s an open end home equity plan
fails to make a payment when due.
Property. Any action or inzction by the Barrower or Grantor occurs that adversely affects the
or Lender’s rights in the riy. This includes, but Is not Hmiled to, the following:
@) Grantor fails to maintatn insgrance on the ; (b) Grantor transfers
rty; (c) Grantor commits waste or otherwise destructively or falls to maintain the
Property soch that the action or inactian adversely affects Lender's : (d) Grantoc falls to
Evlaxesmlhehupeﬂynrotberwisefallsmmandthuebyauusa en to be filed agatust
Property that is senior to the llen of this Se(:m'lafe Instrument; {e) a sole Grantor dies; (f) if
more than one Grantor, any Grantor dies and Lender's security is adversely affected; (g) the
Property is taken through eminent domain; (h) a judgment is filed against Grantor and subjects
Grantor and the Pro to actlon that adversely affects Lender's interest; or (i) a prior
lienhalder forecloses on the Property and as a result, Lender's interes| is adversely affected.

Executive Officers, Any Borrower is an executive officer of Lender or an te and such
Bosrower becomes indebied to Lender or another lender in an aggregate amount greater than the
amcant permitted under federal taws and regulations. 8744120
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~ 9. REMEDIES ON DEFAULT. In addition to any other remed available under the terms of this
: Security instrument, Lender may accelerale the Secured Debt and foreclose this Security
.- instrument in a manner provided by law if Grantor is in defaull. In some instances, federal and
state law will reguire Lender to provide Grantor with notice of the right to cure, or other notices
and may time schedules for foreclosure actions.
At the 0 of the Lender, all or any past of the agreed [ees and char? accrued interest and
principal shall become Immediately due and payable, after sii;ﬂn notice if required by law, upen
the occurence of a default or anyilme thereafter, Lender entitled to, withou! limitation,
the power to sell the Propesty.
iF there is a default, Trustes shail, al the request of Lender, advertise and sell the Property as a
wkole or in se;nrateoramh at public auction to the highest bidder for cash and coovey 2
2 title free and clear of all right, tile and Interest of Granter at such time and place as Trustee
’ designates. Trustee shall give notice of sale, including the time, terms and place of sale and 2
. descripton of the Pr to be sold as required by the a{&llabla law.
. Upon the sale of the Property ard to the extent nol pro. lted by law, Trustee shall make and
deliver a deed to the Pro sold which conveys absolute title ip the purchaser, and after first
mgmall fees, charges, and costs, shall pay to Lender all moneys advanced for repairs, taxes,
e, liens, assessments and prior encumbrances and interest thereon, and the priscipal and
Interest on the Secured Debt, paying the surplus, if any, to Grantor. Lendes may purchase the
fmulyﬂ!m? rechtals in any deed of conveyance shall be prima facle evidence of the facts set

The acceptance by Lender of any sum in payment or partial an the Secured Debt after

mm is dul;)ey oris acceleg?';i;ﬂ or aﬁerplnreclumn'e ¥ a:&eef ﬁl:g s%all not constitute

. a waiver of Leuder's right (o require complete cure of any existing default. By nol exercising

L any remedy on Grrantclriﬁ:l default, Lender does not walve Lender's right to later consider the
- _ event a if it hawens again.

oo 10. EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS' FEES; COLLECTION

* COSTS. If Grantor mc:ln}a? covenant {n this Security Instrument, Grantosr agrees to pay

ude,

'Y \.;-‘I'.'

afl
es Lender incurs in performing such covenants of protecting its security Interest in the
' Property. Such expenses but are not limited to, fees incarred for inspecting,
. or otherwise protecting the Property and Lender's securily interest. These expenses are paya
) andmmdandwillbearlntemfmmthedaleurgaymmmulpaidlnfullallhelnghm‘ rate of
interest in effect as provided in the terms of the Secured Debt. Grantor amm all casts
and expenses incurred by Lender in collecting, enforcing or pmtec:tinﬁIl 's rights and
remedies ander {his Security Instrument. This ameuni inciude, But fs ot limited to,
attorneys’ fees, court costs, and cther legal expenses. To the extent permitted by (he United
States Code, Grantor BBEI'BE to pay the reasonable attorneys' fees Lender incurs to
callect the Secured Debt as awarded by amy court exercising dlnrhdiclion under tke Bankrupicy
Code. This Security Instrument shall remain in effect untll released. Graniar agrees to pay for
any recardation costs of such release.
11. ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1)
Eavironmental Law means, without Hmitation, the Cost;optehensive Environmentad Response,
Com tion and Liahility Act (CERCLA, 42 U.S.C. 9801 et seq.), and all ather federal, siate

o and local laws, reg:aﬁnns ordinances, court orders, attorney general opinfons or interpretive
: letters mmmm health, safety, welfare, environment or a lml:n'dn substance; and
':- (2) Hazardous Su means any {oxic, radloactive or hazardous material, waste, pollutant or

b contaminant which has characteristics which render (he substance dangerons or potentiatly
dangerous to the public healih, safety, welfare or environment. The term includes, withoat
limifation, any substances defired as "hazardous material,” “loxic substances,” “hazardous
waste" or "hazardous substance” under any Environmental Law.

Grantor represents, warrants and agrees that:
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A. Except as lomsly disclosed and acknowledged in wriilng to Lender, no Hazardous
Substance m will be located, stored or released on or in the Property. This restriction
does not apply to small quantitles of Hazardous Substances that are recognized
io be appropriate for the normal use and maintenance of the Pmﬂy

B. Except as previously disclosed and acknowledged in writing to Lender, Grantor and
tenant have been. are, and shall remaln in full compliance with any applicable
Environmental Law.

C. Grantor shall immediately notify Lender If a release or (hreatened release of a Hazardous
Substance occurs on, tnder or abomt the Property or there is a violatlon of anﬂr
Environmental Law concerning the Property. In such an event, Crantor shall take all
necessary remedlal action in accordance with any Environmental Law.

D. Grantor shall immediately notify Lender in writing =5 soon as Grantor has resson lo
believe there s any pending or threatened investigation, claim, or proceeding relating to
the release or threatesed release of any Hazardous Substance or ihe violation of any
Eavironmental Law.

12. ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate
agreement, Grantor will not be required to pay fo Lender funds for taves and insurance In
escrow.

13. JOINT AND INDiVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS
BOUND. All dutles under this Security Instrument are joint and individual. If Grantor signs this
Security Instrument but dues not sign an evidence of debt, Grantor does so only to
Grantor's interest in (he Property (o secure ent of the Secured Debt and Grantor does not
agree to be personally liable on the Secured . If this Securlty Instryment secures a ty
between Lender and Grantor, Grantor agrees to waive any rights thai may prevent Lender from
bringing any action or claim tGmtororanszE:rly indebted under the o . These
rights may include, but are not lmited 10, any an}-deficlency or one-action laws. The dutles and
be:lleﬁts of this Security Instrument shall bind and benefit the successors and assigns of Grantor
and Lender.

. 14. SEVERABILITY: INTERPRETATION. This Security Instrument is complete and fully

integrated. This Sec Instrument may not be amended or modified by oral agreement.
sem in this Secunl'ltrywlnsu'umenl, atlaaghmems. or any agreement relagd lo ﬂl?gecm'ed 3&_‘1
that conflicts with applicable law will not be effective, unless that law ex y or impltedly
pesmits the variations by wrilten agreement, If any section of this Security nt cannot be
enforced according 10 115 teyms, that section will be severed and will not affect the enforceabillty
of the remainder of this Security Instrument. Whenever used, the singular shall include the

lural and the plural the singular. The captions and headings of the sections of this Security
fmtrmanm or convenience cnly and are not to be used to interpret or define the terms of
this Security Instrument. Time Is of the essence In this Security Instrument,

15. SUCCESSOR TRUSTEE. Lender, at Lender's option, may from time to time remove Trustee
and appoint 2 successor trustee without any other formality than the designation in wridng, The
successor trustee, without conveyance of the Property, shall succeed to all the title, power and
daties conferred upon Trustee by this Security Instirument and irﬂcable law.

16. NOTICE. Unless atherwise required by law, any notice sha given by delivering it or by
mailing it by fiest class mail to the appropriate party's address on page 1 of this Security
Instrument, or to any other address designated in writing. Natice to one grantor will be deemed
to be notice to all graniors.

17. WAIVERS. Except to the extent prohibited by law, Granmtor walves all eppraisement and
homestead exempticn rights relating to the Property.

i8. LINE OF CREDIT. The Secured Debt includes a rew line of credit. Although the
Se'c;luzll Debt may be reduced to a zero balance, this Security Instramemt will remain in effect
until released.
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" 19. APPLICABLE LAW. This Security lnstrument Is governed by the Jaws as agreed Lo in the
- Secured Debt, except to the extent required by the laws of the Jurisdiction where the Property is

located, and applicable federal laws and regulations.
20. RIDERS. The covenanls and ﬁemmﬁuf each af the riders checked below are incorporated

' into and supplement and amend the terms of this Security Instrament.
Bheck all applicable boxes]
ont of Leases and Rents [JOREr .o oveecciiceinriemnrisrticitssennnn s iectnatnaan e
21, [J ADDITIONAL TERMS.

’

&

.. 'f'. o SIGNATURES: By below, Granior Egrezs to ike terms and cavenants contained in this
’ Security Instrument in any attachments. Grantor also acknowledges recelpt of a copy of (his
L Security nt on the date stated on page 1.

: (Sigaature) CRISTELA FEREZ
ACKNOWLEDGMENT
‘ , STATE OF .
"ie . This Instrumeni wes acknowledged before me this ..., ; .
(Individual) by CRISTELA PEREZ AND ROBERT ROSE MARRIED WOMANSEFER OPERTY,,
My commission expires:
[LINNY ' Bl akdavel ."'.."m;i.....
('l‘itle and Ranll) r
.. ‘;:"-‘;-' Mo 05 935271
: QIIEF Ay Apat Exokes A4 8, 2009
. 8744120
(page 7 of 7)
Extore, - 1994 Bankers Systems, Inc., St. Cloud, MN Form OCP-REDT-NV 6/25/2003
CLARK,NV Page 70f 8 Printed on 01/15/2013 2:57.51 PM
Document: DOT 2006.0406.4914
MBT0045

256
JA 0805



Branch :LDA,User JGOW Order: 08609266 Title Officer: M) Comment: Station Id ;:SR07

EXHIBIT “A"

LEGAL DESCRIPTION

A PARCEL OF LAND SITUATED IN THE STATE OF NEVADA, COUNTY OF CLARK,
WITH A STREET LOCATIGN ADDRESS OF 7119 WOLF RIVERS AVE:; LAS VEGAS,
WV 59131-0139% CURRENTLY BY CRIBTELA PEREZ HAVING A TAX
IDENTIFICATION NUMBER OF 125-15-811-013 AND BEING THE SAME
PROPERTY MORE FULLY DESCRIBED IN BOOK/PAGE OR DOCUMENT NUMBER
40721003728 DATED 7/19/2004 AND FURTHER DESCRIRBRED AS WYRTH
RANCH-UNIT 2 PLAT BOOK 112 PAGE B LOT 13 BLOCK A PT 32 SEd SEC 15
TWP 19 RGN 60.

125-15-811-013
7119 WOLP RIVERS AVE: LAS VEGAS, NV 89131-0139%

moze IDUDNDRIGR
27313887/¢ ;4

U0 RN I RPEREZ
8734120
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EXHIBIT “B”
CERTIFICATE OF CUSTODIAN OF RECORDS PURSUANT TO NRS 52.260

STATE OF NEVADA )
)ss.
COUNTY OF CLARK )
NOW COMESW who after first being duly swom deposes and
says:

1. That the deponent is the Rmas AR Adnussbut0f Wyeth Ranch Community
sbefjs @ custodian of reconds for

Association, and in his or her capacity as 5¢aise
Wyeth Ranch Community Association.

2. That Wyeth Ranch Community Association, is licensed to do business in the
State of Nevada.

3, Thiton ordbout ths _“Md day of ths month of O s be . of 2015, Wysth

Ranch Community Association, was served with a Subpoena Duces Tecum in connection with

a Law Suit Entitled MARCHAI B.T. VS. CRISTELA PEREZ, et al., Case No. A-13-689461-
C, calling for the production of documents relating to the purchase of rcal property as more

fully described in the subpoena.
4, That the deponent has examined the original of those records and has made or

caused to be made a true and exact copy of them and that the reproduction of them attached

hereto is true and complete.

i
1
i

SUBPOENA DUCES TECUM -7 -
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5. That the oniginal of those records was made at or near the time of the act, event,
condition, opinion, or diagnosis recited therein by or from information transmitted by a person
with knowledge, in the course of a regularly conducted activity of Wyeth Ranch Community
Association.

D

CUSTODIAN O RECOR.DS

SUBSCRIBED AND SWORN to before me
On this _/fday of the month of & STORIP 3-0/5

AC in an ‘othe |

@B, DIANEJNESS |
B Notery Public State of Nevada b

'County of Cla - Stale of Nevada e No. 97-4003-1

My appoiniment expires:_/ & /f [ROS T

T i
:A.MvAmEmome.zmr

SUBPOENA DUCES TECUM - 8 -

MBTO0053

260
JA_ 0809



EXHIBIT 5-A

261
JA_0810




CALIFORNIA OFFICKE

DAVID ALERD)*
THOMAE BAYARD * 28914 Roadside Drive Suite F-4
ROBERT KOENIG** Agours Hills, Califommia 91304
AN KEREOW : Ak ?Ie;?h.o';iw.: {::8};‘345-9600
* Admitted 1o the Califoraia Bor -I Mnta-.furw&cnond Lau' .F i acsimile: (818) 7350095
T T ————————
¢ Aot tithrmie, 2 E g
Ao fo oo Catifhenin, Novads 9500 W, Flammgo Road, Suite 100 10 v
=+~ Adbwitiedd 2o tize Nevads Bsr Las Vegas, Nevada 89147 PHONE: T15.626:2128
Meveds Licersed Griatiied Cotlection Magagar Telephone: 702-222-4033 DIAMOND BAR CA
AMANDA LOWHY Facsimile: 702-222-4043 FHONE: 509.843.-63%0
www.alessikoenig.com
AUTRORIZATION TO CONCLUDE NONJUDICIAL PORECILOSURE

AND CONDUCT TRUSTEE SALE

Dear Board of Directors and Management:

Alessi & Koenig, LLC is processing the posting and publication of a Notice of Trustee Sale for the
below referenced property. Prior to the sale taking place, Alessi & Koenig requests a member of the
Board of Directors, or a managing agenf of the Board of Directors, sign this authorization, °

If there are no bidders at the trustee sale, the property will revert to the homeowners association (HOA);
and the HOA will acquire ownership of the property. Alessi & Koenig wiil record a Trustee’s Deed
Upon Sale on behalf of the HOA and advance the real property transfer tax; approximately $500 per
each $100,000 of the properties assessed value.

Should the property revert to the HOA, Alessi & Koenig will provide an invoice for foreclosure fees and
reimbursement of costs; including transfer tax and title insurance. Alessi & Koenig fees approximate

$2,560 to $2,750.

Delinquent homeowner's name(s): Cristela Perez

Homeowner Association nume: Wyeth Ranch

Delinquent homeowner’s property address: 7119 Wolf Rivers Ave, L.as Vegas, NV 89131

Trustee Sale Date:
Amount owed HOA (delinquent assessment):  $3,330.32
Approximate amount owed bank (1* mortgage): $542,000.00 2™ Mortgage:

The undersigned has been authorized to execute this agreement on behalf of the above referenced
Homeowners Associstion. Execution of this agreement authorizes Alessi & Koenig to conduct 2 public

anction via tm sale of thy, above referenced property.

Signed: AA/\ / 4 //I-5-09% Dated:

AGENT for | Wyeth | Ranch

MBT0293
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DAYID ALESST® R N
THOMAS BDAYARD « K :-:-:;. G
RUBERT KOBNHI= A Mualti-Jurisdictionat L Firie
RYAN KEIBORPH 9500 West Flamingo Road, Suite 100 ADDITIONAL OFFICES
e UONGLAM e Las Vepas, Nevada 89147 AGOURA IBLER. G
* Rhmbesd G i Qoo B Tolophone: J05:355.4433 sy o S
A ot Facsimile: 702-222-4043 RENOAY
vos Aimiticd to the Noveda Bar www alessikoenig.com PHONET v B8
DIAMOND BAR CA
#¢94 pdanitied to the Nevada and Californis Bar PHONE: $09-543 -63%

AUTHORIZATION TO CONCLUDE NON-JUDICIAL FORECLOSURE
AND CONDUCT TRUSTEE SALE

Dear Board of Directors and Management:

Alessi & Koenig, LLC is processing the posting and publication of a Notice of Trustee Sale for the below

referenced property. Prior to the eale taking place, Alessi & Koenig requests o member of the Board of

Directors, or a managing agent of the Board of Directors, sign this authorization.

If there are no bidders at the trustee sale, the property will revert to the homeowners association (HOA);

and the HOA will acquire ownership of the property. Alessi & Koenig will record a Trustee’s Deed Upon

Sale on behalf of the HOA and advance the real property transfer tax.

Should the property revert to the HOA, Alessi & Koenig will provide an invoice for foreclosure fees and

reimbursement of costs; inchuding transfer tex and title insurance. Alessi & Koenig fees approximate

$2,500 to $2,950.

Delinquent homecowner's name(s): Cristela Perez

Homeowner Association name: Wyeth Ranch

Delinguent homeowner’s property address: 7119 Wolf Rivers Ave, Las Vegas, NV 89131

Estimated Trustee Sale Date: May 8, 2011

Approximate amount owed bank (1* mongage): §542,000.00* Approx Equity:

Approximate Amount owed HOA {delinquent assessment): $4,730.03

Bank Foreclosing:

The undersigned has been authorized to execute this agreement on behall of the above referenced

Homeowners Assogigticn, Execution™pl this agreement authorizes Alessi & Koenig to conduct a public

auction via trustéa's S lg_mfm:wed property. -

P Dated: _ é; 7

Signed:

MBT0294

264
JA_ 0813



EXHIBIT 5-C

265
JA_ 0814




 When recorded mall to:

Alessi & Koenig, LLC

9500 West Finmingo Rd., Saite 205
Las Vegas, NV §9147

Phone: 702-222-4033

APN: 125-15-811-013 | TSN 11632
NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL ALESSI & KOENIG
AT 702-222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN'’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-§77-829-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On Augnst 28, 2013, Alessi & Koenig as duly appointed Trusiee pursuant to 2 certain lien, recorded on
December 20, 2011, es instrument pumber 0001246, of the official records of Clark County, Nevada, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNTTED STATES, OR A CASHIERS CHECK at; 2;00 p.m., 8t 9500 W. Flamingo Rd., Suite #2035, Las
Vegas, Nevada §9147 (Alessi & Koenig, LLC Office Building, 2™ Floor)

Tho strest address and other common designation, if any, of the real property described above is purported to
be: 7119 WOLF RIVERS AVE, LAS VEGAS, NV 89131-0139. The owner of the real praperty is purported

to be: CRISTELA PEREZ, w e."'h Q& O d{\ 6{)‘_

The undersigned Trustes disclaims ary liability for any incorrectness of the street address and other common
designationis, if any, shown herein. Said sale will be made, without covenant or warranty, expressed or
iinplied, regarding title, possession or encumbrances, to pay the remaining principal sum of a note,
homeowner's assessment or other obligation secured by this lien, with inierest and other sum as provided
therein: plus advences, if any, under the termns thereof and intercst on such advances, plus fees, charges,
expenses, of the Trustee and frust created by said lien, The tota]l amount of the unpaid balance of the
obligation secured by the property tu be sold and reasonable estimated costs, expenses and advances at the time
of the initial publication of the Notice of Sale ig $14,890.80. Payment must be in made in the form of certifisd

funds.

Date: July 11, 2013

By: Ryan Kerbow, Esq. of A.!éési & Kbénig LLC on behslf of Wyeth Ranch Commuaity Association

MBT0291
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DAVID J. MERRILL CLERK OF THE COURT
Nevada Bar No. 6060

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Telephone: (702) 566-1935

Facsimile: (702) 993-8841

E-mail: david@djmerrillpc.com

Attorney for WELLS FARGO BANK, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHALI, B.T., a Nevada business )
trust, )

) Case No.: A-13-689461-C

Plaintiff, g Dept. No. XXVI

vs. g
CRISTELA PEREZ, an individual; et al. ;
Defendants. )
%
AND ALL RELATED CLAIMS ;

MARCHALIL B.T.’S OPPOSITION TO SFR INVESTMENTS POOL
1, LL.C’S MOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION
SFR Investments Pool 1, LLC’s Motion for Summary Judgment starts with a

faulty premise and devolves from that point. Specifically, the motion wrongly
assumes that Wyeth Ranch Homeowners Association foreclosed upon a lien that
contained superpriority amounts. However, the homeowner, Cristela Perez, paid

far in excess of nine months of association dues following Wyeth Ranch’s institution
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of an action to enforce the lien. By paying more than nine months of assessments
following Wyeth Ranch’s institution of an action to enforce the lien, Perez satisfied
any superpriority portion of the lien. Thus, any foreclosure conducted by Wyeth
Ranch was conducted on a subpriority lien that is subject to Marchai’s deed of trust.

The second fatal flaw to SFR’s argument is that it has no interest in the title
of the property to quiet. Specifically, the “trustee’s” deed that SFR acquired at the
foreclosure sale unambiguously states that SFR acquired Alessi & Koenig, LLC’s
“right, title, or interest” in the property. However, SFR has presented no facts that
establish that Alessi & Koenig had any “right, title, or interest” in the property. As
this Court must enforce the plain, unambiguous language of the trustee’s deed, SFR
cannot prevail on summary judgment. If SFR has an issue with the trustee’s deed,
then it must pursue that issue with Alessi & Koenig, which it has failed to do.

The final nail in the coffin of SFR’s argument comes from the Nevada
Supreme Court’s recent opinion in Shadow Wood Homeowners Association, Inc. v.
New York Community Bancorp, Inc. In Shadow Wood, the Nevada Supreme Court
eviscerated the “conclusive” proof language of NRS 116.31166 and instead
reaffirmed what has always been the law: this Court has the authority to provide
equitable relief from a defective foreclosure. Thus, the “conclusive” proof language
in NRS 116.31166 does not salvage Wyeth Ranch’s improper foreclosure.

Shadow Ridge also reaffirmed and expanded upon the authority of district
courts to void foreclosure sales on commercial reasonableness grounds. Specifically,
Shadow Ridge recognized that if a foreclosure sale fetches less than 20% of the fair
market value of the property, this Court can refuse to recognize such a sale because
the price is grossly inadequate. Shadow Ridge’s conclusion is consistent with not
only the Restatement, but with other courts that have analyzed and applied the
Uniform Common Interest Ownership Act. Here, SFR paid less than 7% of the

2

JA 0818




© & 3 & G b W N

B DN BN NNN NNN e e e e e e e et el e
o ~1 S Ot = W N = O O 0 3 O Ot om W N~ O

value of the property. Thus, the foreclosure sale is commercially unreasonable as a
matter of law and should not be sanctioned by this Court.

Finally, even if this Court requires some unfairness or oppression to conclude
that voiding the foreclosure is appropriate, Marchai has presented facts that
prevent this Court from entering summary judgment. Specifically, Marchai did not
receive notice of Wyeth Ranch’s foreclosure until less than 24 hours before the sale.
Upon receipt of that notice, Marchai immediately contacted Alessi & Koenig and
made efforts to postpone the foreclosure so that it could satisfy the ien. However,
Wyeth Ranch was less interested in getting paid, and apparently more interest in
kicking Perez out of the property. Consequently, on the day of the foreclosure,
Wyeth Ranch refused Marchai’s reasonable request for a brief delay.

Accordingly, Marchai respectfully requests that this Court deny SFR’s motion
for summary judgment.

II. STATEMENT OF DISPUTED FACTS!

In its motion, SFR provides a chart of “facts” that it contends are
“undisputed.”? Despite SFR’s representation, some of the “facts” as presented by
SFR are clearly disputed.

For example, SFR represents, in bold typeface, that: (1) “The Bank was sent
the Association’s notice of default” on February 28, 2012;3 (2) “The Bank was sent

the Association’s notice of sale” on October 31, 2012;4 and (3) “The Bank was sent

1 In Marchai, B.T.’s Motion for Summary Judgment, Marchai set forth a complete statement of
undisputed facts, which it supported by citations to authenticated exhibits that Marchai filed in an
Appendix of Exhibits to Marchai, B.T.’s Motion for Summary Judgment. Marchai incorporates by
reference each of the facts and exhibits submitted in support of its motion for summary judgment as
if fully set forth in this opposition in full. The facts set forth in this opposition concern factual
information not set forth in Marchai’s motion.

2 See SFR Investments Pool 1, LLC’'s Mot. for Summ. J. at 3:7-5:4.
3 See i1d. at 3:15-16.
4 See id. at 3:21-22,

3
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the Association’s notice of sale” on July 31, 2013.5 SFR defines the “Bank” as
Marchai, B.T.¢ Each of these statements is categorically false.

First, Marchai is not a bank. Instead, it is a Nevada business trust.? Thus,
to categorize Marchai as a bank is misleading and untrue.

Second, Marchai did not acquire its interest in the note and deed of trust
until March 2013. Thus, Alessi & Koenig and Wyeth Ranch could not have sent
Marchai either the notice of default or the notice of sale in February or October
2012. In fact, the exhibits upon which SFR relies reflect no mailing to Marchai.® ,

Third, even though Marchai acquired its interest in the note and deed of trust
in March 2013, the loan’s prior servicer, U.S. Bank, N.A., did not transfer the
servicing information for the loan to Marchai’s loan servicing company for nearly
four months (until July 2013).? During this time U.S. Bank did not inform Marchai
of Wyeth Ranch’s lien or its efforts to foreclose upon that lien.!® Because of U.S.
Bank’s delay in sending the loan servicing file, the assignment of the deed of trust
from U.S. Bank to Marchai did not get recorded until August 12, 2013, just two
weeks before Wyeth Ranch’s foreclosure.!! SFR, however, represents that Alessi &

Koenig sent Marchai the notice of sale on July 31, 2013.}2 Again, this is patently

5 See id. at 4:1-2. Notably, SFR completely ignores the notice of default recorded in 2009 and
the multiple notices of sale that preceded the October 31, 2012 notice.
6 See id. at 1:25-26.
7 See Decl. of Chaim Freeman q 1, attached as Ex. 3 to the App. of Exs. to Marchai, B.T.’s Mot.
for Summ. J.
& See Ex. A-11 to SFR Investments Pool 1, LL.C’s Mot. for Summ. J. (Jan. 14, 2016).
9 See Decl. of Scott Sawyer | 2, attached as Ex. 1.
10 See 1d.
n See Sawyer Decl. 7 3.
12 See SFR Investments Pool 1, LL.C’s Mot. for Summ. J. at 4:1-2.
4
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false. The certified mail receipts produced by Alessi & Koenig on which SFR relies
show no mailing to Marchai.13

SFR also represents as fact that “the Bank was on notice of the Association’s
lien and foreclosure of the Property but failed to act to preserve its rights.”!4 Again,
this is completely false. As set forth above, Marchai did not receive the notices
mailed by Alessi & Koenig. In fact, Marchai had no knowledge of Wyeth Ranch’s
lien or its efforts to foreclose upon that lien until after the August 28, 2013
foreclosure.!® Instead, Peak Loan Servicing, Marchai’s servicer, learned about the
trustee’s sale late in the afternoon on August 27, 2013, less than twenty-four hours
before the foreclosure sale.'® Upon learning of the sale, Peak contacted Alessi &
Koenig and asked it to postpone the sale so that it could pay the lien.!?

On the morning of the day of the sale, Naomi Eden at Alessi & Koenig sent
an e-mail to Brittney O’Connor, the accounting clerk at Complete Association
Management Company, who manages Wyeth Ranch’s accounts, in which she notes
that “[tJhe mortgage company is asking for an extension so they can get it paid
off.”18 Eden asked O’Connor if Alessi & Koenig could postpone the sale.!® O’Connor

responded to the e-mail asking Eden how many oral postponements Wyeth Ranch

13 See id. at Ex. A-11.

14 See id. at 3:3-5.

16 See Decl. of Chaim Freeman 2, attached as Ex. 2.

16 See Sawyer Decl. § 4.

17 See Sawyer Decl. § 5.

18 See Decl. of David J. Merrill 9 4-5, attached as Ex. 3; see also email from Eden to O'Connor

(Aug. 28, 2013), attached as Ex. 3-A.

19 See id.
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could still make in connection with the sale.20 Eden advised O’Connor that Wyeth
Ranch still had three postponements left.2!

O’Connor then sent an e-mail to Michele Weaver, a manager at CAMCO, in
which she communicated that Wyeth Ranch had a foreclosure sale set for that
morning at 10:00 am, that Wyeth Ranch could still postpone the sale three times,
and that “[t]he mortgage company would like an extension so they can pay off the
account.”?2 In her e-mail to Weaver, O’Connor recognized the reasonableness of
Marchai’'s request as she expressly noted that she “will use all postponements then
go to sale on the 3rd sale date set,” “[u]nless otherwise directed by the board.”23
According to the last e-mail in the chain, Weaver “received confirmation” that
Wyeth Ranch did “NOT want to postpone.”?* Thus, Wyeth Ranch refused to
postpone the sale so that Marchai could pay off the account and proceeded with the
foreclosure.?® With mere hours (or minutes) remaining before the sale, there was

not much else Marchai could do. Thus, contrary to SFR’s accusations, this is not a

20 See email from O’Connor to Eden (Aug. 28, 2013), attached as Ex. 3-A.
21 See email from Eden to O’Connor (Aug. 28, 2013), attached as Ex. 3-A.

22 See email from O’Connor to Weaver (Aug. 28, 2013), attached as Ex. 3-A. It is unclear if the
foreclosure sale was for 10:00 a.m. or 2:00 p.m. Ms. O’Connor’s e-mail notes that the sale is set for
10:00 a.m., but the Notice of Trustee’s Sale set the sale at 2:00 p.m. Compare id. with SFR
Investments Pool 1, LLC's Mot. for Summ. J. at Ex. A-8.

23 See email from (’Connor to Weaver (Aug. 28, 2013).

24 See email from Michaels to O’Connor and Weaver (Aug. 28, 2013), attached as Ex. 3-A
(emphasis in the original).

25 The fact that Marchai did not receive notice of the trustee’s sale until late in the day on the
afternoon before the foreclosure sale and did not learn that Wyeth Ranch would not postpone the
sale until shortly before the foreclosure refutes SFR’s contention that Marchai could have paid the
lien, filed a lis pendens, or instituted an action to protect its interest. (See SFR Investments Pool 1,
LLC’s Motion for Summ. J. at 16:5—-17:3).
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situation in which Marchai received all of the notices and “failed to act to preserve
its rights.”26
II1. ARGUMENT??

“Summary judgment is appropriate when the record shows there is no
genuine issue of material fact remaining, and the movant is entitled to judgment as
a matter of law.”28 “Therefore, summary judgment is improper whenever ‘a
reasonable jury could return a verdict for the non-moving party.”2? “When
reviewing the record, ‘the evidence, and any reasonable inferences drawn from it,
must be viewed in a light most favorable to the nonmoving party.”30 Here, either
SFR is not entitled to judgment as a matter of law or genuine issues of material fact
preclude summary judgment in favor of SFR. Accordingly, Marchai respectfully

requests that the Court deny the motion.

A. Wyeth Ranch’s foreclosure could not have extinguished
Marchai’s deed of trust because Perez paid the superpriority
portion of the lien, thus leaving the lien as subordinate to
Marchai’s deed of trust.

SFR argues that Wyeth Ranch’s foreclosure extinguished Marchai’s deed of

trust because the Nevada Supreme Court held in SFR Investments Pool 1, LLC v.

U.S. Bank, N.A. that the non-judicial foreclosure of an association’s “superpriority

26 See SFR Investments Pool 1, LL.C’s Mot. for Summ. J. at 3:3-6 (Jan. 14, 2016).

27 Marchai, B.T.’s Motion for Summary Judgment contains extensive argument why this Court
should grant summary judgment in favor of Marchai and against SFR. Rather than repeating all of
those arguments here, Marchai incorporates each of the arguments by reference as if fully set forth

herein. Instead, the argument below addresses the arguments raised by SFR in its motion for
summary judgment.

28 Anderson v. Mandalay Corp., 131 Nev. Adv. Op. 82, 358 P.3d 242, 245 (2015) (citing Wood v.
Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005) (citing N.R.C.P. 56(c))).

29 Id. (quoting Sprague v. Lucky Stores, Inc., 109 Nev. 247, 249, 849 P.2d 320, 322 (1993)).

30 Id. (quoting Wood, 121 Nev. at 729, 121 P.3d at 1029).

7
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lien” extinguishes a first deed of trust.3! Implicit in SFR’s argument is that the lien
upon which Wyeth Ranch foreclosed contained a superpriority piece consisting of
the nine months of association dues “immediately preceding institution of an action
to enforce the lien.”32 However, as set forth in Marchai’s motion for summary
judgment, Perez paid the superpriority portion of Wyeth Ranch’s lien before it
foreclosed.33 Specifically, Wyeth Ranch “instituted an action to enforce the lien”
either on September 30, 2008 (when it sent Perez a Notice of Delinquent
Assessment (Lien)), on January 5, 2009 (when it first recorded a Notice of Default
and Election to Sell Under Homeowners Association Lien), or definitely by January
14, 2010 (when it first recorded a Notice of Trustee’s Sale).34 However, between
February 3, 2010 and November 13, 2012, Perez paid Wyeth Ranch $3,230.00 in
assessments, which greatly exceeds nine months of assessments.3> Thus, when
Wyeth Ranch completed the foreclosure in 2013, its lien did not have any
superpriority piece that could extinguish Marchai's deed of trust.36 Consequently,

Wyeth Ranch foreclosed on a subpriority lien, which means that SFR took subject to

31 See SFR Investments Pool 1, LLC’s Mot. for Summ. J. at 6:10-28 (Jan. 14, 2016) (citing SFR
Investments Pool 1, LLC v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014)).

32 See id.; see also NRS § 116.3116(2) (2011); SFR, 130 Nev. Adv. Op. 75, 334 P.3d at 411.

33 See Marchai, B.T.’s Mot. for Summ. J. at 26:1-28:6 (Jan. 14, 2016).

34 See id. at 27:14—-18; see also CitiMortgage, Inc. v. Alessi & Koenig, LLC, No. 2:13-CV-01976-
JCM-(GWF), 2015 WL 112892, at *5 (D. Nev. Jan. 8, 2015) (granting summary judgment in favor of
CitiMortgage because the association received payment of nine months of assessments following the
recording of a notice of default).

35 See Marchai, B.T.’s Mot. for Summ. J. at 27:18-28:3.

36 See SFR Investments Pool 1, LLC v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 411
(2014) (recognizing that the “subpriority” piece of an association’s lien is subordinate to a first deed
of trust).
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Marchai’s deed of trust.3? Accordingly, this Court must deny SFR’s motion for

summary judgment on its quiet title and permanent injunction claims.38

B. SFR’s manager has conceded that the Trustee’s Deed Upon
Sale, which expressly states that it conveved only Alessi &
Koenig’s interest in the property, is accurate.

SFR attached to its motion a Declaration of Paulina Kelso, who is SFR’s
assistant manager.3® According to Kelso, “SFR has no reason to doubt the recitals
in the Trustee’s Deed Upon Sale.”¥? One such recital in the Trustee’s Deed Upon
Sale—which is the most critical recital as it expresses what SFR purchased at the
foreclosure—states that SFR purchased all of Alessi & Koenig’'s “right, title, or
interest” in the Property.4! This Court must enforce the intent of the parties, which

intent this Court must ascertain only from the plain language of the deed itself.42

37 See id.

38 Curiously, SFR notes that Wyeth Ranch did not record a “release of the super-priority lien,”
as if that supports SFR’s belief that Wyeth Ranch’s lien contained a superpriority piece. (See SFR
Investments Pool 1, LL.C’s Mot. for Summ. J. at 4:5.) SFR’s contention, however, is irrelevant and
contradicts the Nevada Supreme Court’s opinion in SFR v. U.S. Bank. Specifically, SFR has failed to
cite to any authority that required Wyeth Ranch to record a “release of the super-priority lien” once
it received payment from Perez. In fact, SFR arguably concluded that the association did not need to
provide notice to the lender that the lien upon which it foreclosed contained a superpriority piece.
130 Nev. Adv. Op. 75, 334 P.3d at 418. If the lender need not receive notice that the foreclosure of
the association’s lien will extinguish its interest, then SFR need not receive notice that the
foreclosure of a lien with no superpriority amounts will result in SFR taking subject to Marchai’s
deed of trust. See id. What is sauce for the goose is sauce for the gander. In addition, recording a
“release of the super-priority lien” is nonsensical because SFR concluded that the association has one
lien, that can have two pieces: a superpriority piece and a subpriority piece. See id. at 411. Thus,
Wyeth Ranch did not have a “super-priority lien” that it could release. See id. Instead, Wyeth
Ranch had one lien that consisted solely of subpriority amounts.

39 See Decl. of Paulina Kelso, attached as Ex. B to SFR Investments Pool 1, LL.C's Mot. for
Summ. J. ] 4 (Jan. 14, 2016).

10 Id |1

41 See Trustee’s Deed Upon Sale (Sept. 9, 2013), attached as Ex. 2-RR to the App. of Exs. to
Marchai, B.T.'s Mot. for Summ. J. (Jan. 14, 2016).

42 See 7912 Limbwood Ct. Tr. v. Wells Fargo Bank, N.A., No. 2:13-CV-00506-APG-(GWF), 2015
WL 5123317, at *3 (Aug. 31, 2015) (citing City Motel, Inc. v. State ex rel. State Dep’t of Highways, 75
Nev. 137, 141, 336 P.2d 375, 377 (1959)).

9
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Accordingly, because, as SFR concedes, it acquired Alessi & Koenig’'s right, title,
and interest in the property, it did not acquire Wyeth Ranch’s interest.43
Consequently, SFR cannot succeed on any of its claims based upon the faulty
presumption that it purchased Wyeth Ranch’s interest. Accordingly, this Court

must deny SFR’s motion.

C. The Nevada Supreme Court’s opinion in Shadow Wood
Homeowners Ass’n, Inc. v. New York C Commumtv Bancorp, Inc.
eviscerates SFR’s arguments concluding the “conclusive”
nature of the recitals in the Trustee’s Deed Upon Sale.

SFR spends a good portion of its motion arguing that the recitals in the
Trustee’s Deed Upon Sale concerning the provision of notice provides “conclusive”
proof that Marchai cannot overcome as a matter of law.4¢ However, the Nevada
Supreme Court expressly rejected this argument in Shadow Wood Homeowners
Association, Inc. v. New York Community Bancorp, Inc.4

In Shadow Wood, the association argued that the “conclusive” nature of the
recitals set forth in a trustee’s deed “bar any post-sale challenges regardless of
basis.”# The Nevada Supreme Court rejected this argument. Specifically, the court
stated: “We decline to give the default recital such a broad and unprecedented

reading . .. .”47 Instead, the court recognized “that courts retain the power to grant

43 Because Perez paid the superpriority portion of the lien and because SFR acquired Alessi &
Koenig’'s—not Wyeth Ranch’s—interest in the property, SFR’s argument that title vested in SFR

“without equity or right of redemption” are irrelevant because the “title” SFR received is Alessi &
Koenig’s “title” and, even if it was Wyeth Ranch’s interest, that interest was subject to Marchai’s
deed of trust. (See SFR Investments Pool 1, LLC’s Mot. for Summ. J. at 9:6-10:2.)

44 See SFR Investments Pool 1, LLC’s Mot. for Summ. J. at 6:20-8:23 (citing Bourne Valley
Court Tr. v. Wells Fargo Bank, N.A., 80 F. Supp. 3d 1131 (D. Nev. 2015); SFR Investments Pool 1,
LLC v. Wells Fargo Bank, N.A., Case No. A-13-682296-C, 2015 WL 4501851 (Nev. Dist. Ct. July 21,
2015)).

45 No. 63180, 132 Nev. Adv. Op. 5, 2016 WL 347979 (Jan. 28, 2016).

46 Id. at *4.

47 Id.

10
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equitable relief from a defective foreclosure sale despite NRS 116.31166.”4¢ Thus,
SFR’s reliance upon the “conclusive” recitals in the Trustee’s Deed Upon Sale do not
bar this Court’s power to grant equitable relief from a defective foreclosure.4?

Here, as set forth in more detail in Marchai’s motion for summary judgment,
Wyeth Ranch did not properly foreclose.’® First, Wyeth Ranch did not mail the
Notice of Delinquent Assessment (Lien) to all of Perez’s mailing addresses.51
Second, it does not appear that Alessi & Koenig mailed the Notice of Default and
Election to Sell to CMG Mortgage, nor did Alessi & Koenig mail the Notice of
Default and Election to Sell by certified mail to any lienholder.52 Finally, it does not
appear that Alessi & Koenig mailed that Notice of Trustee’s Sale to anyone by first
class mail.?3

Accordingly, because Wyeth Ranch did not properly foreclose upon its lien
and the recitals do not bar this Court from granting equitable relief from a defective

foreclosure, this Court should deny SFR’s motion for summary judgment.34

18 Id. at *5.

49 See id.

50 See Marchai, B.T.’s Mot. for Summ. J. at 29:1-30:2 (Jan. 14, 2016).

51 See id. at 29:6-9.

52 See id. at 29:10-15.

53 See id. at 29:16-19.

54 See SFR Investments Pool 1, LLC v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 419

(2014); Shadow Wood Homeowners Ass’n v. New York Community Bancorp, Inc., No. 63180, 132 Nev.
Adv. Op. 5, 2016 WL 347979, at *5 (Jan. 28, 2016).

11
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D. This Court should deny SFR’s motion for summary judgment
because paying $21,000.00 for a property that SFR valued at
$307,403.00—only 6.8% of the value—is commercially
unreasonable.

SFR argues that this Court should grant summary judgment in its favor and
against Marchai because Wyeth Ranch conducted a commercially reasonable
foreclosure.55 For support, SFR makes two arguments. First, SFR claims that NRS
116.3116 does not require commercially reasonable sales.’8 Second, SFR claims
that even if an association must conduct a commercially reasonable sale, the
assessment of commercial reasonableness does not involve the comparison of
market value with the price paid at the foreclosure.?” However, both arguments fail
in light of the Nevada Supreme Court’s opinion in Shadow Wood.58

First, in Shadow Wood, the Nevada Supreme Court expressly recognized that
a commercially unreasonable sale can constitute “grounds to justify the district
court in setting aside . . . [a] foreclosure sale.”®® The court’s ruling was consistent
with Long v. Towne, which recognized that a court can set aside an association
foreclosure sale for commercial unreasonableness.¢® Accordingly, SFR’s premise
that NRS 116.3116 does not grant courts authority to set aside a commercially
unreasonable sale lacks merit.6!

Second, SFR argues that a commercially unreasonable sale has nothing to do

with the comparison of the price fetched at the foreclosure sale with the fair market

55 See SFR Investments Pool 1, LLC’s Mot. for Summ. J. at 11:10--16:4 (Jan. 14, 2016).
56 See id. at 11:12—-12:1.

57 See id. at 12:2-16:4.

58 See Shadow Wood Homeowners Ass’n, 2016 WL 347979, at *6-8.

59 See id. at *6.

60 See id. at *4 (citing Long v. Towne, 98 Nev. 11, 639 P.2d 528 (1982)).

61 See id.
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value of the property.t2 Again, the Nevada Supreme Court’s opinion in Shadow
Wood contradicts SFR’s argument. Although the court noted that typically
inadequacy of price alone will not justify setting aside a sale on commercial
reasonableness grounds, the court cited with approval the Restatement (Third) of
Property, which concludes that “a court is warranted in invalidating a sale where
the price is less than 20 percent of fair market value.”6? Specifically, the
Restatement concluded that if the price is “grossly inadequate,” a court can set
aside a foreclosure sale based upon price alone.®4 The Restatement sets a general
benchmark of 20% of fair market value.%5 In other words, if the sale price at a
foreclosure is less than 20% of the fair market value, then it is likely grossly
inadequate and if it is greater than 20% it is likely not grossly inadequate.6

The court’s opinion and the Restatement’s position is consistent with the
Vermont Supreme Court’s decision in Will v. Mill Condominium Owner’s
Association, in which the Court held “as a matter of law” that an association’s
foreclosure sale in which a $70,000.00 property sold for $3,510.10 (19.94% of the
market value) “did not conform with the requirements of good faith and commercial

reasonableness set forth by § 1-113 of UCIOA.”67

62 See SFR Investments Pool 1, LLC’s Mot. for Summ. dJ. at 12:2-16:4 (Jan. 14, 2016).

63 See Shadow Wood Homeowners Ass'n, 2016 WL 347979, at *6 (quoting Restatement (Third)
of Property (Mortgages) § 8.3 cmt. b (1997)).

64 See Restatement (Third) of Property (Mortgages) § 8.3 cmt. b (1997).

65 See id.

65 See id.; see ;llso Shadow Wood Homeowners Ass’n, 2016 WL 347979, at *6 (recognizing that

the lender “failed to establish that the foreclosure sale price was grossly inadequate as a matter of
law” because the sale fetched a sales price of 23% of market value, which is greater than the 20%
threshold established in the Restatement).

67 848 A.2d 336, 338 (Vt. 2004).
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Here, SFR paid just $21,000.00 at the foreclosure sale for a property that
SFR valued at $307,403.00.8 Thus, SFR paid 6.8% of the fair market value. Such a
grossly inadequate price alone justifies this Court from refusing to recognize the
validity of Wyeth Ranch’s sale and denying SFR’s motion for summary judgment.6?
This Court should heed the direction from the Nevada Supreme Court and the
Nevada Legislature, which have directed this Court to apply UCIOA uniformly
among those states that have enacted it, and follow the Vermont Supreme Court
and declare the sale in this case commercially unreasonable since the sale fetched
less than 20% of the value of the property.?

Although Shadow Wood indicates that a district court can set aside a sale
based upon price alone if the price 1s grossly inadequate, if this Court adheres to the
old standard and concludes that Marchal must also present evidence of fraud,
unfairness, or oppression, in addition to the grossly inadequate price, then genuine
issues of material fact exist that prevent this Court from granting summary
judgment in favor of SFR.7! Specifically, concluding that Wyeth Ranch’s foreclosure
extinguished Marchai’s deed of trust is grossly unfair for several reasons.

First, although Marchai acquired the note in March 2013, Marchai’s loan
servicing company did not receive the transfer of the servicing of the loan from the
prior servicer for nearly four months (until July 2013). Consequently, the

assignment of the deed of trust from U.S. Bank, to Marchai, did not get recorded

68 See Marchai, B.T.’s Mot. for Summ. J. at 66:8-10 (Jan. 14, 2016).

69 See Shadow Wood Homeowners Ass'n, 2016 WL 347979, at *6 (quoting Restatement (Third)
of Property (Mortgages) § 8.3 cmt. b (1997)).

70 See SFR Investments Pool 1, LLC v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 410
(2014); NRS § 116.1109(2); see also Will, 838 A.2d at 338.

71 See Shadow Wood Homeowners Ass’n, 2016 WL 347979 at *6 (citing Long v. Towne, 98 Nev.,
11, 639 P.2d 528 (1982)).
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until August 12, 2013, after the Notice of Trustee’s Sale recorded, and a little more
than two weeks before Wyeth Ranch conducted the foreclosure. As a result,
Marchai did not receive any of the notices in connection with Wyeth Ranch’s
foreclosure. In addition, Marchai did not learn about the trustee’s sale until late in
the afternoon on August 27, 2013, the day before the sale. Upon learning of the
sale, Marchai contacted Wyeth Ranch through Alessi & Koenig and asked it to
postpone the sale so that it could pay the lien. Even though Wyeth Ranch could
postpone the sale three times without issuing a new notice of trustee’s sale, Wyeth
Ranch refused.?

Second, Alessi & Koenig recorded multiple notices of delinquent assessment,
notices of default, and notices of sale without rescinding any prior notices, which
causes confusion in the record. For example, Alessi & Koenig recorded on Wyeth
Ranch’s behalf a Notice of Delinquent Assessment (Lien) on October 8, 2008, a
Notice of Default and Election to Sell Under Homeowners Association Lien on
January 5, 2009, and a Notice of Trustee’s Sale on January 14, 2010. On March 9,
2011, Alessi & Koenig rescinded only the January 14, 2010 notice of trustee’s sale,
which it improperly identified in the notice of rescission as the January 11, 2010
notice of trustee’s sale. Then, on March 29, 2011, Alessi & Koenig recorded another
Notice of Trustee’s Sale, which it based upon the January 5, 2009 Notice of Default
and Election to Sell. However, Wyeth Ranch never completed the foreclosure
contemplated by these notices, which would lead a reasonable person to believe—as
happened here—that Perez paid at least some of her association dues thereby

satisfying the superpriority portion of the association’s lien. Further, although

72 The fact that Marchai did not receive notice of the trustee’s sale until late in the day on the
afternoon before the foreclosure and did not receive notice until the day of the sale that Wyeth Ranch
would not postpone the sale refutes SFR’s contention that Marchai could have paid the lien, filed a
lis pendens, or instituted an action to protect its interest. {(See SFR Investments Pool 1, LLC’s
Motion for Summ. J. at 16:5-17:3.)
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Wyeth Ranch never completed the foreclosure contemplated by these notices, Wyeth
Ranch did not rescind the original notice of lien, notice of default, or the March 29,
2011 notice of sale.

Instead, Alessi & Koenig left all of the prior notices as a matter of record, but
restarted the foreclosure process. On December 20, 2011, Alessi & Koenig recorded
a second Notice of Delinquent Assessment (Lien). Again, on February 28, 2012,
Alessi recorded a second Notice of Default and Election to Sell Under Homeowners
Association Lien. Interestingly, this second notice of default claims that it is based
upon Perez’s alleged default in her obligations since January 2008, yet bases the
notice upon the notice of delinquent assessment recorded on December 20, 2011.
This extensive delay between Perez’s alleged failure to pay her assessments
between January 2008 and December 20, 2011 could also lead a reasonable person
to conclude that Wyeth Ranch’s lien expired because an association’s lien expires
“unless proceedings to enforce the lien are instituted within 3 years.”?3

On October 31, 2012, Alessi recorded yet another Notice of Trustee’s Sale
without rescinding the prior notice. Again, however, Wyeth Ranch did not foreclose
based upon this notice. Instead, on July 31, 2013, Alessi & Koenig recorded yet
another Notice of Trustee’s Sale, which set a sale for August 28, 2013. Wyeth Ranch
and Alessi & Koenig cannot litter the record with multiple confusing recordings and
expect such a sale to be commercially reasonable.

Third, the language of the notices that Alessi & Koenig used cause confusion
because Alessi & Koenig held itself out as a “trustee,” yet no recorded document
creates any trust relationship between Alessi & Koenig and Wyeth Ranch.

Fourth, although SFR tries to justify the grossly inadequate price in this case

based upon the uncertainty in the law before the Nevada Supreme Court issued 1its

73 See NRS § 116.3116(5) (2012).
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opinion in SFR v. U.S. Bank, this uncertainty supports Marchai’s contention that
extinguishing its deed of trust based upon an unconstitutionally vague statute that
fails to give fair notice is, if not unconstitutional, incredibly unfair and justifies
setting aside the sale.?

Fifth, allowing the foreclosure sale in this case to extinguish Marchai’s deed
of trust is also incredibly unfair to Perez. It is undisputed that Perez paid $3,230.00
in association dues after Wyeth Ranch instituted its action to enforce the lien.
Nevertheless, if this Court concludes that Perez’s payments, for whatever reason,
did not extinguish the superpriority portion of Wyeth Ranch’s lien, then this Court
1s subjecting Perez to a judgment by Marchai for the full unpaid amount of the note.

Consequently, if this Court does not conclude that the grossly inadequate
price should, as a matter of law consistent with the Restatement and other courts
that have interpreted UCIOA, defeat SFR’s motion, then genuine issues of material
fact preclude this Court from granting summary judgment in favor of SFR
concerning the unfairness Wyeth Ranch’s foreclosure. Accordingly, this Court

should deny SFR’s motion.

E. SFR cannot satisfy its burden of proof to establish it is a bona
fide purchaser for value.

SFR bears the burden of proof to establish that no genuine issues of material
fact exist that permit this Court to enter summary judgment on its claim for quiet
title.?> Likewise, SFR bears the burden of demonstrating that it is a bona fide

purchaser for value.’ “A subsequent purchaser is bona fide under common-law

74 See Marchai, B.T.s Mot. for Summ. J. at 30:3-51:3 (Jan. 14, 2016).

75 See Shadow Wood Homeowners Ass'n, 2016 WL 347979, at *6 (citing Breliant v. Preferred
Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318 (1996)).

76 Bailey v. Butner, 64 Nev. 1, 7, 176 P.2d 226, 229 (1947) (recognizing that a person who seeks
to establish a higher priority based upon the claim that he is a bona fide purchaser bears the burden
of proof).
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principles if it takes the property ‘for a valuable consideration and without notice of
the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such
inquiry.”’7 Here, SFR cannot satisfy its burden as a matter of law because it had at
least inquiry notice that Perez may have paid the superpriority portion of the lien or
that the lien was extinguished and the equities weigh in favor of Marchai.

As set forth above and in Marchai’s motion for summary judgment, Wyeth
Ranch started the process to enforce its lien when it recorded a Notice of Delinguent
Assessment (Lien) on October 8, 2008. Wyeth Ranch continued the foreclosure
process by recording a Notice of Default and Election to Sell Under Homeowners
Association Lien on January 5, 2009, and finally when it recorded the Notice of
Trustee’s Sale on January 14, 2010. Despite the fact that Wyeth Ranch instituted
an action to enforce its lien between 2008 and 2010, Wyeth Ranch never completed
the foreclosure. Instead, Wyeth Ranch abruptly stopped its foreclosure, and
restarted again on December 20, 2011, nearly two years later, through the recording
of another Notice of Delinquent Assessment (Lien). All of these documents are a
matter of record in the property’s title. Thus, SFR had at least inquiry notice that
Wyeth Ranch either received some payment by Perez that could have satisfied (and
did satisfy) the superpriority portion of the lien, or that Wyeth Ranch attempted to
foreclose upon a lien that had expired as a matter of law.”® Because SFR had at
least inquiry notice that Wyeth Ranch foreclosed upon the subpriority portion of the

association’s lien (or had no valid lien to foreclose upon), SFR cannot satisfy its

o Shadow Wood Homeowners Ass’n, 2016 WL 347979, at *10 (quoting Bailey, 64 Nev. at 19,
176 P.2d at 234).

78 See NRS § 116.3116(5) (2012).
18
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burden of demonstrating it is a bona fide purchaser.” Accordingly, this court
should deny the motion.8¢
IV. CONCLUSION

SFR simply cannot carry its burden of establishing that it is entitled to
judgment as a matter of law. First, SFR is wrong on the law because Wyeth Ranch
did not foreclosure upon any superpriority portion of the lien, SFR obtained Alessi
& Koenig’s interest—not Wyeth Ranch’s—interest, the conclusive proof
presumption has no basis, and the foreclosure in this case was commercially
unreasonable as a matter of law. Second, even if SFR has some legal basis by which

this Court could entertain its quiet title claim, genuine issues of material fact

79 See i1d.

80 SFR argues that even if it had notice, Marchai “would still have to prove that SFR was not a
BFP and that SFR somehow induced the Association to fraudulently sell the Property to SFR.”

(SFR Investments Pool 1, LLC’s Mot. for Summ. J. at 11:4-9 (Jan. 14, 2016). To support such an
outrageous claim, SFR purportedly relies upon the Nevada Supreme Court’s opinion in Bailey v.
Butner, 64 Nev. 1, 8-9, 176 P.2d 226, 229-30 (1947). However, Bailey says no such thing. First,
Bailey recognizes that the person alleging bona fide purchaser status (SFR here) bears the burden to
prove that status. See Bailey, 64 Nev. at 7, 176 P.2d at 299. Thus, Marchai does not have to prove
that SFR was not a bona fide purchaser. See id. Second, Marchai certainly does not need to
establish fraud. Marchai misreads Bailey. Bailey concerned a situation in which a Bailey entered
into an oral contract for sale of property with Butner and subsequent to that alleged oral contract,
Butner entered into a written contract to sell a portion of the same property to Rutherford and
another written contract to sell another portion of the same property to Hopkins. Hopkins later sold
his portion of the property to Rutherford. The issue was if Rutherford knew of Bailey’s alleged claim,
but Hopkins did not, could Bailey challenge the sale from Hopkins to Rutherford. Because Hopkins
was a bona fide purchaser, even though Rutherford was not, the Court noted that Rutherford could
be a bona fide purchaser of Hopkins interest even if he knew of Bailey’s prior interest so long as he
did not “in any manner participate fraudulently, to induce or encourage the transaction between
Bailey and Hopkins.” Id. at 8-9, 176 P.2d at 229-30. Here, unlike Bailey, SFR acquired an interest
from a foreclosure sale, not from a bona fide purchaser. Thus, SFR cannot step in the shoes of a bona
fide purchaser. See id. Thus, the discussion SFR cites in Bailey is inapposite.
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preclude this Court from granting summary judgment. Accordingly, Marchai
respectfully requests that this Court deny the motion,
DATED this 3rd day of February 2016.

DAVID J. MERRILL, P.C.

By: _-—bw . -
DAVID J MERRILL

Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorneys for MARCHAI, B.T.
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Judgment was served electronically to the following through the Court’s electronic

service system:

Howard Kim & Associates

Contact Email
Diana S. Cline diana@hkimlaw.com
Sarah Felts sarah@hkimlaw.com
Tomas Valerio tomas@hkimlaw.com
Howard Kim & Associates
Contact _Email
E-Service for Howard K1m - eserv1ce@hk1mlaw com
An emplnye’ 0% David J. Merrill, P.C.
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DECLARATION OF SCOTT SAWYER

I, Scott Sawyer, declare as follows:

1. I am an employee of Peak Loan Servicing, who is the loan servicer for
Marchai, B.T. in connection with the note secured by a deed of trust on 7119 Wolf
Rivers Avenue, Las Vegas, Nevada (the “Property”). I have made this declaration in
support of Marchai, B.T.’s Opposition to SFR Investments Pool 1, LLC’s Motion for
Summary Judgment. I have personal knowledge of and am competent to testify to
the facts set forth in this declaration.

2. Although Marchai acquired its interest in the note, which is secured by
a deed of trust on the Property, in March 2013, the prior servicer, U.S. Bank, N.A,
did not transfer the servicing information for the loan to Peak until July 2013.
During this time of transition, U.S. Bank did not notify Peak about Wyeth Ranch’s
lien or its efforts to foreclose upon its lien.

3. Following the receipt of the servicing file from U.S. Bank, Peak
arranged for the recording of an assignment of the deed of trust to Marchai, which
was recorded on August 12, 2013.

4, Late in the afternoon of August 27, 2013, Peak received notice that
Wyeth Ranch Homeowners Association had scheduled a foreclosure sale for the
following day, August 28, 2013.

5. Upon receipt of this notice, Patricia Ortega, a Peak employee, promptly
contacted Alessi & Koenig, LLC and asked if it would post'pone the sale so that

Marchai could arrange to pay off the lien.

JA 0839



6. Peak learned the following day, August 28, 2013, that Wyeth Ranch
refused to postpone the sale to allow Marchai to pay off the Lien.

I declare under penalty of perjury under the laws of the State of Nevada that
the foregoing is true and correct.

EXECUTED this 3rd day of February 2016 in Woodland Hills, California.

SCOTT SAWYER
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DECLARATION OF CHAIM FREEMAN

I, Chaim Freeman, declare as follows:

1. I am the trustee of Marchai, B.T., a business trust formed under the
laws of the Sj:ate of Nevada, plaintiff in Marchai, B.T. v. Perez, Case No. A-13-
689461-C, which is pending in the Eighth Judicial District Court, Clark County,
Nevada. I have made this declaration in support of Marchai, B.’i‘.’s Opposition to
SFR Investments Pool 1, L1.C’s Motion for Summary Judgment. I have personal
knowledge of and am competent to testify to the facts set forth herein.

2. Marchai had no knowledge of Wyeth Ranch Homeowners Association’s
lien or its efforts to foreclose upon that lien, including the sale scheduled for August
28, 2013, until after the sale occurred.

I declare under penalty of perjury under the laws of the State of Nevada that

the foregoing is true and correct.

EXECUTED on this 3rd day of February 2016 in Lo Angeles , California.

S

CHAIM FREEMAN
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DECLARATION OF DAVID J. MERRILL

I, David J. Merrill, declare as follows:

1. I am shareholder of David J. Merrill, P.C., attorney of record for
Marchai, B.T. in Marchai, B.T. v. Perez, Case No. A-13-689461-C, which is pending
in the Eighth Judicial District Court, Clark County, Nevada. I have made this
declaration in support of Marchai, B.T.’s Opposition to SFR Investments Pool 1,
LLC’s Motion for Summary Judgment. I have personal knowledge of and am
competent to testify to the facts set forth herein.

2. On December 2, 2015, David J. Merrill, P.C. substituted in the place of
Law Offices of Les Zieve as counsel of record for Marchai.

3. On December 15, 2015, I received an electronic copy of the case file
from the Law Offices of Les Zieve.

4. The electronic file received from the Law Offices of Les Zieve contained
a Certificate of Custodian of Records Pursuant to NRS 52.260 from Wyeth Ranch
Community Association, to which were attached a couple hundred pages of
documents that the Law Offices of Les Zieve received in response to a subpoena
duces tecum.

5. The Law Offices of Les Zieve added Bates numbers to the documents
and produced them on October 19, 2015, with Plaintiffs Supplemental Disclosures.

6. Attached as Exhibit A to this declaration is a true and correct copy of
the Certificate, along with a true and correct copy of one of the documents originally

attached to the Certificate.
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I declare under penalty of perjury that the foregoing is true and correct.

EXECUTED on this 3rd day of February 2016 in Las Vegas, Nevada.

DAVID J. MERRILL
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EXHIBIT “B”
CERTIFICATE OF CUSTODIAN OF RECORDS PURSUANT TO NRS 52.260

{ STATE OF NEVADA )
| )ss.
COUNTY OF CLARK )

NOW COMES_Dﬂw_ A—kmﬁg, who after first being duly swom deposes and

| says:

1. That the deponent is the SZawsr AR Adiin; bt 0f Wyeth Ranch Community

| Association, and in his or her capacity as $¢nize AR Afmnabks 2 custodian of records for

Wyeth Ranch Community Association.

2. That Wyeth Ranch Community Association, is licensed to do business in the
State of Nevada.

3. That on or dbout the _L day of thi month of el . of 2015, Wyeth

Ranch Community Association, was served with a Subpoena Duces Tecum in connection with

{a Law Suit Entitled MARCHAI B.T. VS. CRISTELA PEREZ, et al., Case No. A-13-689461-

C, calling for the production of documents relating to the purchase of real property as more
fully described in the subpoena.

4, That the deponent has examined the original of those records and has made or
caused to be made a true and exact copy of them and that the reproduction of them attached

‘hereto is true and complete.

1
i
i

SUBPOENA DUCES TECUM -7 -

MBT0052

JA_0847



V- IR - YT T SR PR R

NNNMMSMNHF—'HHHHF—*D—IM—H
-] O n = W = S~ R - < IR S -« W 7. TN - 7S B I~ |

3.

That the original of those records was made at or near the time of the act, event,

| condition, opinion, or diagnosis recited therein by or from information transmitted by a person

with knowledge, in the course of a regularly conducted activity of Wyeth Ranch Community

Association.

Da A atiintin,

CUSTODIAN OF RECORDS

SUBSCRIBED AND SWORN fo before me
On this _/ 7 day of the month of & C70 B4R 2-0/5

S0,  DIANE J. NESS

. GEY. #3 Notary Public State of Nevada
Bk No. 97-4003-1
g My Appt. Exp. Oct. 16, 2017

--------

SUBPOENA DUCES TECUM -8 -

MBT0053
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Brittne! O'Connor

From: Samantha Michaels
Sent: Wednesday, August 28, 2013 9:18 AM
To: Brittney O'Connor; Michele Weaver
Subject: RE: 7119 Wolf Rivers  .— N R_CU/\.GL‘\
............... INPOTtanCe: .t I e
Hi Brittney.

Michele just received confirmation that they do NOT want to postpone.

A N S, - B L T T ye T P P PSP O L L L LYY e o S e Ay Y Ry Y R S Y TV

R A S S SRR Y A T S T

From. Brittney O'Connor

Sent: Wednesday, August 28, 2013 9:07 AM
To: Michele Weaver; Samantha Michaels
Subject: FW: 7119 Wolf Rivers

Hello, |
This property has a sale date set for TODAY at 10 am. There are 3 postponements remaining. Unless otherwise

directed by the board we will use all postponements then go to sale on the 3™ date sct. Please advise. The mortgage
company would like an extension so they can pay off the account.

Thank you,

Brittney O'Connor

Accounting Clerk

CAMCO

2009 CAl Management Company of the Year
702-531-3382 ~ Office

702-531-3392 - Fax

LN RS LA A AW,

From: Naomi Eden [mailto: mm!@_alessnkoen;g com ]
Sent: Wednesday, August 28, 2013 9:01 AM

To: Brittney O'Connor
Subject: RE: 7119 Wolf Rivers

Three more left.

L R PRy P R T P T Py T R T PO Y R AL ]

L L ARA RS AL A5 LR AR AL S S RAR A L AR L A L AR R T R R A O S W W s PSS B S S r W e W s Cu e P e N e e e ek b AL bl bbb b ke e S b AL LAk s ke AticaNbLBauLLLILbIIaab L baanaRTaanss L

From' Brittney O'Connor [maiito:Brittney.ocon g_o_r@cammnevadg com ]
Sent: Wednesday, August 28, 2013 8:59 AM

1

MBTO0301
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To: Naomi Eden
Subject: RE: 7119 Wolf Rivers

Naomi,
How many postponements are there?

'Brittwckj O'Connor

CAMCO
2009 CAI Management Company of the Year
702-531-3382 - Office
702-531-3392 - Fax
www.camconevada.com

From' Naoml Eden : i ssikoeni
Sent: Wednesday, August 28 2013 8: 49 AM
To: Britiney O'Connor; Yvette Sauceda
Subject: 7119 Wolf Rivers

Good morning,

This one is set for sale today. The mortgage company is asking for an extension so they can get it paid off. Is it ok to
postpone?

Thanks,

Naomi Eden, J.D.

Alessi & Koenig, LLC
www.alessikoenig.com

Our office closes at 2 pm on Fridays.

Las Vegas Office

9500 W, Flamingo Raad, Sulte. 205
Las Vegas, NV 89147

Telephone: (702) 222-4033
Facsimile: (702) 222-4043

Reno Office

1135 Terminal Way, Suite 106A
Reno, NV 89502

Telephane: {775) 626-2323
Facsimile: (775) 222-4043

Los Angelas Office

28914 Roadside Dr.,, Suite. F-4
Agoura Hills, CA 91301
Telephone: {818) 735-9500
Facsimile: (818)735-0056

2 MBT0302
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Piease be advised that Aless! & Koenlg, LLC, may be acting as a debt collector attempting to collect a debt and any information you provide will be used for that
purpose.

CONFIDENTIAUTY NOTICE: The information contained in this electronic transmission, is privileged and confidential and is intended only for the recipient(s) named
above. If tha reader of this message is not the reclplent(s) named above, or an authorized agent of such reciplent{s) responsible for dellvering it to the intended
recipient(s), you are heseby notifled that you have received this electronic transmission in error. Any review, dissemination, distribution, or copying of this electronic
transmission including any attachments is strictly prohibited. If you have received this electronic transmission in error, please notify the sender immediately. Thank

you,

FEDERAL TAX ADVICE DISCLAIMER ~ We are required by U, S. Treasury Regulations to inform you that, {o the extent this message Includes any federal tax advice, this
message Is not intended or written by the sender to be used, and cannot be used, for the purpose of avoiding federat tax penalties.
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CLARK COUNTY, NEVADA

MARCHAI B.T., a Bank Trust,
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VS.

CRISTELA PEREZ, an individual; SFR
INVESTMENTS POOL 1, LLC, a limited
liability company; U.S. BANK NATIONAL
ASSOCIATION, N.D., a national association;
DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counterclaimant/Cross-Claimant,
VS.

MARCHAI B.T., a Bank Trust; U.S. BANK
NATIONAL ASSOCIATION, N.D., a national
association; CRISTELA PEREZ, an individual;
and DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Counter-Defendant/Cross-Defendants.

Case No. A-13-689461-C
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SFR INVESTMENTS POOL 1, LLC’S
OPPOSITION TO MARCHAI B.T.’S
MOTION FOR SUMMARY JUDGMENT

Hearing Date: February 16, 2016
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THRESHOLD PROCEDURAL ARGUMENT

On January 14, 2016, MARCHALI, B.T., a Bank Trust (“Marchai” or “the Bank”) filed its
Motion for Summary Judgment. Said pleading totaled 67 pages, exclusive of the caption page, the
table of contents, the table of authorities, the Certificate of Service, and 271 pages of exhibits. The
brief grossly exceeds the page limit without permission of the court, or even seeking leave of the
court, as required by Eighth Judicial District Court Rule 2.20(a).

In light of the above, SFR Investments Pool 1, LLC (“SFR”) hereby objects to the
unapproved filing of said 67 page motion and moves the court to strike and not consider the excess

pages, 1.¢., pages 31-67 as filed.

MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

SFR hereby opposes the Bank’s Motion for Summary Judgment (“Bank’s Mot.”). This
Opposition 1s based on the papers and pleadings on file herein, the following memorandum of
points and authorities, and any oral argument this Court may entertain. This opposition is also
based on SFR’s Motion for Summary Judgment (“SFR’s Motion” or “SFR’s Mot.”), which is

incorporated fully herein by reference.

The Bank’s motion for summary judgment should be denied because the Bank knew about
Wyeth Ranch Community Association’s (the “Association”) foreclosure sale, but instead of
protecting its security interest, it chose not to pay the Association lien before the Association
foreclosure sale, and also chose not to attend the sale and potentially save its security interest by
bidding on the Property itself.

Further, the Bank chose not to record any instrument or file a lawsuit that would give notice
to any subsequent purchaser of the Property that there were any purported irregularities with the

foreclosure process. The Bank must accept the reality that the sale cannot be set aside and that its
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deed of trust was extinguished at the Association foreclosure auction. Besides, any “irregularities”
(assuming it can even be called that) in the proceedings of the sale itself, 1s something of which
SFR would have no knowledge. SFR can rely on the conclusive proof of the recitals of the
Association foreclosure deed, along with the presumption that a foreclosure sale is properly
conducted and a foreclosure deed is valid. The Bank has failed to introduce admissible
evidence to the contrary.

The Bank’s circular reasoning relying on the price paid at auction alone provides no
evidence of any problems with the foreclosure sale process allowing this Court to find the sale
commercially unreasonable. Furthermore, the Bank ignores that the reasonableness of the price
paid must be determined by the context at the time of the sale. Here, SFR was the highest bidder
at the sale and the Bank provides no evidence of any fraud, unfairness, or oppression in the
procedures of the sale.

The Bank also expends considerable verbiage trying to convince this Court that the SFR
decision should not be applied retroactively to permit extinguishment of the Bank’s deed of trust.

Not only is the Bank is wrong, but the central case the Bank relies upon, Chevron Oil Co. v.

Hudson, 404 U.S. 97 (1971), is not even germane to the issues in this case.

The Bank’s facial due process arguments fail for the following reasons. First, the Bank
lacks standing to assert a due process violation because it received the foreclosure notices as
required by NRS 116.3116. Second, the Nevada Supreme Court already addressed the issue of
whether the non-judicial foreclosure statutes require notice and rejected both an as applied and

facial challenge in the SFR Investments Pool 1, LLC v. U.S. Bank, N.A. decision.! Third, the

Bank fails to do a proper due process analysis, which begins with identifying both a state action

and a state actor, who does not exist in this scenario. Fourth, the statutes require notices be sent

1130 Nev. 334 P.3d 408, 419 (2014). (“SFR” or “the SFR decision™).
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to all junior lienholders, including the Bank. Even the dissent in SFR agreed as much. Finally, the
conclusive proof in the recitals demonstrates the Bank received all the due process required.

Not only should the Bank’s motion for summary judgment be denied, but SFR’s motion
for summary judgment should be granted because Nevada law is now clear: the Bank’s first deed
of trust was extinguished by the Association’s non-judicial foreclosure sale. SFR, 334 P.3d at
419. Further, pursuant to NRS 116.31166(2), the recitals in the foreclosure deed provide
conclusive proof that the Bank was given notice of the sale and failed to protect its interest. As
the Bank well knows, according to Nevada law, a foreclosure sale and the resulting foreclosure
deed are both presumed valid. Therefore, the Bank’s motion must be denied, and summary
judgment entered in favor of SFR is appropriate.

IL. RESPONSE TO STATEMENT OF UNDISPUTED FACTS

SFR does not dispute Marchai’s statement of facts with the exception of the following:

Disputed Fact No. 1: * ... in 2011 Wyeth Ranch started a new foreclosure without
rescinding any of the prior notices and continued to accept payments from Perez.” (Bank’s
Mot., 14:1-6).

SFR disputes this “fact” as multiple legal conclusions couched as multiple factual statements.
Plaintiff’s own Exhibit 1-F, expressly provides that on March 9, 2011, Wyeth Ranch’s agent,
Alesst & Koenig filed a Rescission of the earlier Notice of Trustee Sale, as Instrument
#201103090001741. However, regardless of what payments might have occurred earlier, here
Perez and the Bank were informed by that particular Notice of Delinquent Assessment (Lien)
recorded on December 20, 2011 (See Exhibit 2-Y to Bank’s Mot.) that the total amount Perez owed
the Association was $9,296.56. Additionally, as evidenced by that particular Notice of Trustee’s
Sale recorded on July 31, 2013(See Exhibit 2-PP to Bank’s Mot.), Perez’s total amount owed to
the Association had grown to $14,090.80; and as evidenced by the Trustee’s Deed Upon Sale

recorded on September 9, 2013 (See Exhibit 2-RR to Bank’s Mot.) said unpaid obligation had
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reached $14,677.80.

While the dispute over this fact defeats the Bank’s motion for summary judgment, the truth
or falsity of these facts have no bearing whatsoever on SFR’s Motion for Summary Judgment,
which can still be granted even if disputed fact No. 1 were true.

Disputed Fact No. 2: “ . .. Alessi conducted the foreclosure sale, at which time SFR .
. . purchased Alessi’s interest in the property for $21,000.00.” (Bank’s Mot., 20:1-2; 9-13).

The Trustee’s Deed Upon Sale (See Ex. 2-RR to Bank’s Mot.), as prepared by Alessi &
Koenig, LLC (“Alessi”) (as Trustee), expressly provides that on August 28, 2013, Alessi
conducted the foreclosure sale, at which time SFR Investments Pool 1, LLC (as Grantee),
purchased Wyeth Ranch Community Association’s (as Foreclosing Beneficiary), interest in the
Property for $21,000.00. Thus, the evidence clearly indicates SFR purchased the Association’s
interest. SFR disputes that it purchased “Alessi’s interest” in the property. Again, the truth or
falsity of these facts have no bearing whatsoever on SFR’s Motion for Summary Judgment, which
can still be granted even if disputed fact No. 2 were true.

III. ARGUMENT

A. Summary Judgment Standard.

Summary judgment is only appropriate “when the pleadings and other evidence on file
demonstrate that no ‘genuine issue as to any material fact [remains] and that the moving party is

entitled to a judgment as a matter of law.”” Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d

1026, 1029 (2005). Additionally, “[t]he purpose of summary judgment ‘is to avoid a needless trial
when an appropriate showing is made in advance that there is no genuine issue of fact to be tried,

and the movant is entitled to judgment as a matter of law.”” McDonald v. D.P. Alexander & Las

Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting Coray v. Home, 80

Nev. 39, 40-41, 389 P.2d 76, 77 (1964).
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B. The Association Foreclosure Deed is Presumed Valid, and SFR Can Relv on the
Recitals Contained Therein as Conclusive Proof of the Association’s Compliance
With the Law

As the Bank well knows, foreclosure sales and the resulting deeds are presumed valid. NRS
47.250(16)-(18) (stating that there are disputable presumptions “that the law has been obeyed”;
“that a trustee or other person, whose duty it was to convey real property to a particular person,
has actually conveyed to that person, when such presumption is necessary to perfect the title of
such person or a successor in interest”; “that private transactions have been fair and regular”; and
“that the ordinary course of business has been followed.”).

“A presumption not only fixes the burden of going forward with evidence, but it also shifts

the burden of proof.” Yeager v. Harrah's Club, Inc., 111 Nev. 830, 834, 897 P.2d 1093, 1095

(1995) (citing Vancheri v. GNLV Corp., 105 Nev. 417, 421, 777 P.2d 366, 368 (1989).) “These

presumptions impose on the party against whom it 1s directed the burden of proving that the
nonexistence of the presumed fact is more probable than its existence.” Id. (citing NRS 47.180.).
Here, for the Bank to prevail, it has the burden to prove that it is more probable than not that the
Association foreclosure sale and the resulting foreclosure deed are invalid. Yet the Bank has not
produced any admissible evidence to prove such an allegation that would allow the sale to be set
aside.? To overcome the presumption of validity, the Bank must plead and prove a claim for fraud
with particularity, or allege some unfairness or oppression that is not overshadowed by its own
bad acts. The Bank has waived any right to challenge the sale.

Furthermore, as elaborated in SFR’s Motion, in SFR, a foreclosure deed “reciting
compliance with notice provisions of NRS 116.31162 through NRS 116.31168 ‘is conclusive’ as
to the recitals ‘against the unit’s former owner, his or her heirs and assigns and all other persons.’”
SFR, 334 P.3d at 411-412 (quoting NRS 116.31166(2)). SFR’s Mot., 7-8. In fact, the statute
actually goes further, stating that the recitals “are conclusive proof of the matters recited.” NRS
116.31166(1). In addition, while here SFR is a bona fide purchaser for value,’ under Nevada law,

it need not be a BFP to rely on the recitals as conclusive proof. See Pro-Max Corp. v. Feenstra,

2 See Sections ITI(F) and I1I(H) herein.
3 See SFR’s Mot., Sec. III(C) and Sec. ITI(H), infra.
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117 Nev. 90, 95, 16 P.3d 1074, 1077-78 (2001), opinion reinstated on reh'g (Jan. 31, 2001)

(holding that no limitation of bona fide purchaser can be read into a statute providing a conclusive
presumption).

The Bank has not produced any admissible evidence to prove that the Association and its
agent, Alessi failed to comply with all statutory notice requirements of NRS 116.3116. A recent
Nevada Supreme Court opinion held, “[T]he “conclusive” recitals concern default, notice and
publication of the NOS, all statutory prerequisites to a valid HOA lien foreclosure sale as stated in

NRS 116.31162 through NRS 116.31164...” Shadow Wood Homeowners Association, Inc. v.

New York Community Bancorp, Inc., 132 Nev. __, _ P.3d ___ (Adv. Op. No. 5, January 28,

2016). The bank in Shadow Wood never disputed its default (it was the owner of the Property

when the association foreclosed), never disputed the sale process as not being conducted in a
proper and lawful manner and never took any protective measures to prevent the Association
foreclosure sale from taking place. 1d. atp.19

Just like in Shadow Wood, here the Bank does nor dispute that the former homeowner

defaulted. And just like in Shadow Wood, the Bank does not dispute that the Association and its

agent, Alessi, complied with the notice and publication requirements of NRS 116.31162 through
NRS 116.31164. The Bank has not provided any admissible evidence that there was any
irregularity with the foreclosure sale process. In fact, the Bank does not deny that its predecessors
in interest CMG Mortgage Inc., and CitiMortgage, Inc., received all the statutorily required
notices. (See Exhibits 2-U, 2-BB, 2-JJ, and 2-MM to Bank’s Mot.)

Despite being mailed all the necessary notices, the Bank did absolutely nothing to protect
its interest. Bank has not introduced any facts into evidence suggesting: that i1t attempted to
purchase the property at the foreclosure sale; or, that it filed any actions to challenge the
foreclosure sale. As such, according to the Nevada Supreme Court’s binding interpretation of NRS
116.3116(2), because the Bank did not protect its interest after notice of the properly conducted
Association foreclosure sale, the first deed of trust was extinguished as a matter of law. Therefore,
the Bank’s motion for summary judgment should be denied, and summary judgment in favor of

SFR is appropriate.
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C. No Issues of Material Fact Exist as to Commercial Reasonableness.

SFR thoroughly addressed the commercial reasonableness argument in its Motion,* and
therefore will not reiterate it in full here. That being said, the Bank’s claim that this Court should
deny SFR’s motion for summary judgment because of the price paid for the Property was
commercially unreasonable is untenable. > The Bank’s Commercial Unreasonableness argument
is weak at best.

First, the Bank argues that a wide discrepancy between the sale price and the value of the

5 However, to

collateral compels close scrutiny into the commercial reasonableness of the sale.
compare the amount SFR paid for the Property in late 2013 (in the midst of an economic downturn
and 1n light of the lenders’ refusal to acknowledge that NRS 116.3116(2) gave associations true
super-priority liens) to the earlier sale price or original loan amount made in 2004 (during the
height of the market bubble) is misleading and disingenuous. The original loan amount provides
no information as to the type of sale and distressed real estate market conditions in Las Vegas in

August 2013.7  As the Hon. Philip Pro has recently noted, the reasonableness of the price paid

must be assessed based on the circumstances in the market at the time;

Before the Nevada Supreme Court issued SFR Investments, purchasing property at
an HOA foreclosure sale was a risky investment, akin to purchasing a lawsuit.
Nevada state trial courts and decisions from the United States District Court for the
District of Nevada were divided on the issue of whether HOA liens are true priority
liens such that their foreclosure extinguishes the first deed of trust on the property.

4 See SFR’s Mot., pp. 11-16 for a discussion of commercial reasonableness, fully incorporated herein by
reference.

> The Bank’s reliance on Will v. Mill Condominium Owner’s Association, 848 A.2d 336 (Vt. 2004), is
misplaced. The casc is materially distinguishable. In Will, the court voided an association non-judicial
foreclosure sale as commercially unreasonable because: (1) the price was low; (2) there was only one
bidder; and (3) the association told the bidder what price would be acceptable. In addition, the homeowner
had tendered the amount to cure the lien on the same day as, but after the sale due to an apparent
miscommunication between the HOA and the homeowner as to the sale date.

6 Here Bank argues that SFR “valued the property at $307,403.00” simply because $307,403.00 is the
amount shown in the “Transfer Tax Value” field (not filed in by SFR) on the State of Nevada Declaration
of Value form as attached to the Trustee’s Deed Upon Sale (See Exhibit 2-RR to Bank’s Mot.). Bank
then compares the price paid, $21,000.00 to the Transfer Tax Value, and claims close scrutiny is
warranted. (Bank’s Mot. pp. 66:8-14) Commercial reasonableness analysis deals with looking at whether
there was conduct that led to the low price, not simply comparing price to the assessor’s Transfer Tax Value.

7 Even if the Bank were to try and bring some argument regarding the “value” of the Property at
the time of the Association foreclosure sale, it would be precluded as it disclosed no such evidence
during discovery and provided no expert report as to “value” at the relevant time.
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SFR Investments, 334 P.3d at 412. Thus, a purchaser at an HOA foreclosure sale
risked purchasing merely a possessory interest in the property subject to the first
deed of trust. This risk is illustrated by the fact that title insurance companies
refused to issue title insurance policies on titles received from foreclosures of HOA
super priority liens absent a court order quieting title. (Mot. to Remand to State
Court (Doc. #6, Decl. of Ron Bloecker.) Given these risks, a large discrepancy
between the purchase price a buyer would be willing to pay and the assessed value
of the property is to be expected.

Bourne Valley Court Trust v. Wells Fargo Bank, N.A., 80 F.Supp.3d 1131 (2015). Forced sale

situations bring prices much lower than in a situation of willing seller and buyer. See_BFP v.

Resolution Trust Corporation, 511 U.S. 531, 537-538, 114 S.Ct. 1757 (1994).

The Ninth Circuit Court of Appeals, in recent, similar cases, rejected arguments by lenders
that motions to dismiss could be affirmed on the basis of commercial unreasonableness, because
“‘inadequacy of price, however gross, is not in itself a sufficient ground’ for setting aside a sale
without “proof of some element of fraud, unfairness or oppression’” causing the low price, which

the bank had not identified. LVDG Series 125 v. Welles, No. 14-15859 atq 3 (Memorandum order

of reversal and remand) (9th Cir. Aug. 27, 2015)” (quoting Brunzell v. Woodbury, 85 Nev. 29, 32,

449 P.2d 158, 159 (1969) (internal citations omitted); see also, Kal-Mor-USA, LLC v. Bank of

America, N.A., No. 13-16591 at 9 2 (Memorandum order of reversal and remand) (9th Cir. August

27,2015)' (same).

Second, as Shadow Wood confirmed, demonstrating that an association sold a property at
its foreclosure sale for an inadequate amount is not enough to set aside that sale; there must also

be a showing of fraud, unfairness, or oppression. Shadow Wood at p. 15. citing Long v. Towne,

98 Nev. 11, 14, 639 P.2d 528, 530 (1982) (refusing to unwind a sale where the mortgage had been

fully paid and the property was sold at an association foreclosure sale for $3,000). The Court again

[

noted that it adopted a rule in Golden v. Tomiyasu, that “‘inadequacy of price, however gross, is

not in itself a sufficient ground for setting aside a trustee’s sale legally made; there must be in

addition proof of some element of fraud, unfairness, or oppression as accounts for and brings about

® See SFR’s Mot., 13-16, for a full analysis of BFP v. Resolution Trust Corp.
? Available at http://cdn.ca9.uscourts.gov/datastore/memoranda/2015/08/27/14-15859 .pdf
10 Available at http://cdn.ca9.uscourts.gov/datastore/memoranda/2015/08/27/13-16591.pdf
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the inadequacy of price.”” Shadow Wood, at p.13 (quoting Golden, 79 Nev. 503, 514, 387 P.2d

989, 995 (1964) (internal citations omitted) (emphasis added)).!! In other words, price alone is
never enough to unwind a sale. The Golden Court even explained examples of irregularities, such

as

[S]everal lots have been sold in bulk where they could have been sold separately,
or sold in such manner that their full value could not be realized; if bidders have
been kept away; if any undue advantage has been taken to the prejudice of the
owner of the property; or he has been lulled into a false security; or if the sale has
been collusively or in any other manner conducted for the benefit of the purchaser,
and the property has been sold at a greatly inadequate price...

Golden, at 516.

Nevada law is clear: adequacy of price (also termed commercial reasonableness by other
lenders) is not judged by the price paid, but by the sale process, and if the sale process was fair
and not fraudulent, price alone will never be sufficient to unwind a sale.

Third, a balance of the equities requires this Court to weigh the Bank’s (in)actions. The
notice of sale was recorded on July 31, 2013, and the sale did not occur until August 28, 2013.
The Bank “knew the sale had been scheduled and that it disputed the lien amount, yet it did not
attend the sale, request arbitration to determine the amount owed, or seek to enjoin the sale pending

judicial determination of the amount owed.” Shadow Wood, at p.19. Furthermore, the notice of

sale included the required NRS 116.3116(3)(b) warning:

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT!
UNLESS YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE
BEFORE THE SALE DATE, YOU COULD LOSE YOUR HOME,
EVEN IF THE AMOUNT IS IN DISPUTE. YOU MUST ACT
BEFORE THE SALE DATE.

Notice of Sale, Bank’s Mot., Ex. 2-00.
In addition to the required warning, the Association’s notice of sale listed the lien amount

as $14,090.80. The Bank did not pay the stated lien amount on the notice, or any other amount for

11 If the Bank attempts, in its Reply, to raise an issue of inadequacy of price based on the
Restatement as discussed in dicta in Shadow Wood, any such argument must fail as the Bank
provided no evidence of “value” at the time of the foreclosure sale. See n. 8, supra. As such, the
Bank has provided no comparator. Thus, if this Court is to consider price paid by SFR at all, which
it should not, then the Bank’s failure to provide evidence should be construed in favor of SFR.
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that matter. In fact, the Bank did less than the lender in Shadow Wood.

Here, the Bank has offered no evidence of any fraud, unfairness or oppression in the sale
process that would justify setting aside the sale. The Association’s sale was publically noticed, as
required by statute, multiple bidders attended the auctions, and neither the homeowner nor the
Bank paid the full amount to cure the lien before the sale. Here, viewing the transaction as a whole,
the sale was commercially reasonable, and as a matter of law, the Bank cannot rely on SFR’s bid
as evidence that it was not.

Finally, NRS §116.31164 and §116.31166 are clear and unambiguous. Neither contain a
requirement that the sale be “commercially reasonable.” The Bank’s commercial unreasonableness
argument fails. This becomes even more evident when SFR’s bona fide purchaser status is

considered.

D. SFR is a Bona Fide Purchaser for Value

Even if the Bank could somehow conjure up evidence to support its position that the
Association sale was invalid (which it cannot), the Bank’s argument for equitable relief fails
because SFR is a bona fide purchaser for value (BFP). As discussed in SFR’s Motion, SFR has
the valid defense of being a BFP. See SFR’s Mot., pp. 10-11. To be clear, Nevada law does not
require that SFR be a bona fide purchaser to rely on the recitals in the foreclosure deed, but if
there were any irregularities with the Association sale, as long as SFR did not participate in
causing the irregularities, they cannot be imputed to SFR. In that regard, SFR can rely on the
defense that it was a bona fide purchaser. A BFP purchases real property: (i) for value; and (ii)

without notice of a competing or superior interest in the same property. Berge v. Fredericks, 95

Nev. 183, 185, 591 P.2d 246, 247 (1979). A “purchaser for value” is one who has given “valuable

consideration” as opposed to receiving the property as a gift. Id. at 248; Allen v. Webb, 87 Nev.

261, 266, 485 P.2d 677, 680 (1971) (“A specific finding of what the consideration was may be
implied from the record.”). Finality in foreclosure sales to bona fide purchasers is required to
avoid chilled bidding. These continued attacks by the lenders on the association sales causes the
very issues with price that the lenders then complain of in their attacks on commercial

reasonableness.
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First, here, SFR paid valuable consideration for the Property at the foreclosure sale.

Although the Bank believes that SFR purchased the Property for an amount lower than the

Property’s actual worth, that SFR paid “valuable consideration” cannot be contested. See Shadow
Wood atp. 22. The question is not whether the consideration is adequate but whether it is valuable.
Id at p. 22. The fact that the foreclosure sale purchaser purchased the property for a “low price”
did not in itself put the purchaser on notice anything was amiss with the sale. Id. at 23 (quoting

Poole v. Watts, 139 Wash. App. 1018 (2007).

Second, at the time of the sale, SFR had no notice of a competing or superior interest in the
Property. The public records showed only that (i) a deed of trust was recorded after the Association
perfected its lien by recording its declaration of CC&R; (ii) there was a delinquency by the
homeowner, which resulted in the Association instituting foreclosure proceedings; and (1ii) after
complying with NRS Chapter 116, sold the Property at a public auction. In fact, according to

Shadow Wood, the Bank cannot even argue the “simple fact that the HOA trustee 1s attempting to

sell the property, and divest the title owner of its interest, 1S enough to impart constructive notice
onto the purchaser that there may be an adverse claim to title.” 1d. at p. 23. “Doing so would have
this Court hold that a purchaser at a foreclosure sale can never be bona fide because there 1s always
the possibility that the former owner will challenge the sale post hoc.” Id. So, when an association’s
foreclosure sale complies with the statutory foreclosure rules, as evidenced by the recorded notices,
such as the case here, and without any facts to indicate the contrary, the purchaser would have only
“notice” that the former owner had the ability to raise an equitably based post-sale challenge, the
basis of which 1s unknown to that purchaser. Id. That the Bank retained the ability to bring an
equitable claim to challenge the Association’s foreclosure sale is not enough in itself to
demonstrate that SFR took the Property with notice of any potential future dispute as to title.
Between the date of the Notice of Sale was recorded (July 31, 2013), and the date SFR purchased
the Property (August 28, 2013), the Bank never recorded a lis pendens or other document alleging
any problems with the foreclosure process or the foreclosure sale, and did not attend the sale and
announce any dispute with the Association. See SFR’s Mot., Ex. B, 4] 6. Therefore, like the Bank

in Shadow Wood, the Bank here point to no other evidence indicating that SFR had notice before
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it purchased the Property, either actual or constructive, or inquiry, as to the Bank’s attempts to
“tender” the lien and prevent the sale.

Additionally, SFR has no relationship with the Association or Alessi, except as a purchaser
of property. Id. at 44 8, 9. Therefore, nothing known to the Association or Alessi about any
purported irregularities in the foreclosure process could be deemed known by SFR. Nevertheless,
the Bank has not alleged any facts or introduced admissible evidence that SFR had any knowledge
precluding it from BFP status, other than an impotent deed of trust. All told, SFR is a BFP,

Even if the Bank could present some credible evidence that SFR somehow knew that the
Bank’s interest was superior for some reason other than the Bank’s faulty interpretation of the
NRS Chapter 116, the Bank would still have to prove that SFR was not a BFP and that SFR

somehow induced the Association to fraudulently sell the Property to it. Bailey v. Butner, 64 Nev.

1, 8-9, 176 P.2d 226, 229-230 (1947).

In Shadow Wood, the Nevada Supreme Court ruled, “when sitting in equity, however,

courts must consider the entirety of the circumstances that bear upon the equities. Shadow Wood.

132 Nev. __, ___ P3d ___ atp. 20 (quoting, In re Petition of Nelson, 495 N.W.2d 200, 203

(Minn. 1993). Further, the Court found that consideration of harm to potentially innocent third
parties is especially pertinent where the bank did not use the legal remedies available to it to
prevent the property from being sold to a third party, such as seeking a temporary restraining order
and preliminary injunctions and filing of lis pendens on the property. Id. at p. 21, fn. 7. Here, just

like the bank in Shadow Wood, the Bank did not use the various legal remedies that were available

to 1t, such as getting a temporary restraining order, preliminary injunction and filing of a lis
pendens. (Much like the Bank made SFR do in hundreds of cases prior to the SFR decision at a

substantial cost to SFR.) Instead, the Bank chose to do nothing. And just like the third party

purchaser in Shadow Wood, SFR is also a party in this action seeking to quiet title, claiming a
right to the Property as the foreclosure purchaser to whom the deed had been delivered. Because
the evidence does not show SFR had any notice of the pre-sale dispute between the Bank and the
Association, the potential harm to SFR must be taken into account and further defeats the Bank’s

entitlement to summary judgment. The Bank simply cannot show “that the equities sway[] so far
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in its favor as to support setting aside” the sale to SFR, a BFP, with no knowledge of any pre-sale

dispute between the Bank and the Association. See Shadow Wood, at p. 24. Court may not set

aside the Association foreclosure sale because that would harm SFR, an innocent third party
purchaser who i1s without any knowledge of any pre-sale dispute between the Bank and the
Association.

Where the complaining party has access to all the fact surrounding the questioned
transaction and merely makes a mistake as to the legal consequences of his act, equity should
normally not interfere, especially where the rights of third parties might be prejudiced thereby.”

Id. at 24 (quoting Nussbaumer v. Superior Court in & for Yuma Cty., 489 P.2d 843, 846 (Ariz.

1971.) Here, the Bank did not “tender” the amount provided in the notice of sale, as statute and
the notice itself instructed, and did not meet its burden to show that no genuine issue of material
fact existed regarding the proper amount of the Association’s lien or SFR’s bona fide status. The

Bank’s motion should be denied and summary judgment in favor of SFR is warranted.

E. Actual Notice is not Required to Satisfy Due Process, But Even if it Was, the
Bank Received Actual Notice and Lacks Standing to Raise a Facial Challenge

The Bank claims that the failure of NRS 116 is that it did not require actual notice to
Lenders. See Bank’s Mot., 41. Even if it were required (which it is not) the Bank received actual
notice from the foreclosing agent, Alessi. In fact, the Bank does not deny that it received a copy
of the Notice of Default and Notice of Sale.!? (See Exhibits 2-AA and 2-BB; 2-MM and 2-PP to

Bank’s Mot.) Thus, the Bank lacks standing to assert a Facial challenge. see also Wiren v. Eide,

542 F.2d 757, 762 (9th Cir. 1976) (“receipt of actual notice deprives [appellant] of standing to

raise the claim” that the statutory notice scheme violated due process); see also Green Tree

Servicing, LLC v. Random Antics, LLC, 869 N.E.2d 464, 470-71 (Ind. Ct. App. 2007) (where one

receives actual notice cannot claim that the noticing provisions of the statute are unconstitutional).

Any irregularity in notice does not violate due process where one has actual notice of the action to

be taken. See United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 272, 130 S.Ct. 1367, 1378

12 Whereas on December 2, 2015, Bank failed to attend its duly noticed Deposition before the close
of discovery in this matter, Bank is now precluded from introducing contrary evidence on this
issue.
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(2010) (debtor’s failure to serve a summons and complaint does not violate due process where
creditor received “actual notice of the filing and contents of [debtor’s Chapter 13] plan.”); see also

In re Medaglia, 52 F.3d 451, 455-56 (2d Cir. 1995) (“[D]ue process is not offended by requiring a

person with actual, timely knowledge of an event that may affect a right to exercise due diligence
and take necessary steps to preserve that right.”) (cited with favor in SFR, 334 P.3d at 418.) Here,
the Bank knew about the Association foreclosure sale when it received notice of the sale and chose
not to take action to prevent the sale and therefore cannot claim injury as a result of the noticing
provisions of the statute.

Although Nevada does not have the same Article IIl standing requirements as federal
courts, “Nevada has a long history of requiring an actual justiciable controversy as a predicate to

judicial relief.” Kahn v. Dodds (In re AMERCQO Derivative Litig.), 252 P.3d 681, 694, 2011 Neyv.

LEXIS 18, *19-20 (Nev. 2011) (citing Doe v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444
(1986)). “In cases for declaratory relief and where constitutional matters arise, this court has

required plaintiffs to meet increased jurisdictional standing requirements.”!!! Stockmeier v. Nev.

Dep't of Corr. Psychological Review Panel, 122 Nev. 385, 393, 135 P.3d 220, 225-226 (2006)

(citing Bryan, 102 Nev. at 525-26, 728 P.2d at 444-45); see also Sereika v. State, 114 Nev. 142,

151, 955 P.2d 175, 180 (1998) (holding that Sereika lacked standing to challenge the
constitutionality of a potentially applicable statute on the basis that it may be unconstitutionally
applied to others not at issue in the case). Specifically, to demonstrate constitutional standing, the
Bank must demonstrate (1) it suffered an “injury in fact” to a legally protected interest; (2) there
1s a causal connection by what the injury and the conduct complained of; and (3) it is likely the

injury would be redressed by a favorable decision.” In this instance, the Bank has not been able to

I To be sure, the Nevada Supreme Court in Stockmeier stated that “where the Legislature has provided the
people of Nevada with certain statutory rights, we have not required constitutional standing to assert such
rights but instead have examined the language of the statute itself to determine whether the plaintiff had
standing to sue.” 122 Nev. at 393, 135 P.3d at 226. Here, NRS 116.3116 does not establish the standing
criteria for lawsuits against a homeowner association or their trustee for non-compliance with this chapter.
For comparison, the Stockmeier court explained that the applicable NRS 241.037(2) stated “any person
denied a right conferred by [NRS Chapter 241] may sue,” id.; no such statement appears in NRS Chapter
116.
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demonstrate that it has standing to claim the applicable statutes are unconstitutional. Miller v.

Warden, Nevada State Prison, 112 Nev. 930, 936, 921, P.2d 882, 885 (1996).

In sum, because the Bank was provided with actual notice of the Association’s non-judicial
foreclosure sale, it lacks standing to assert its claim that NRS116.3116 facially violates its due
process rights. Summary judgment in favor of SFR is appropriate.

Assuming arguendo that the Bank had not received notices (which it did), however, its
argument that this alleged lack of notice deprived it of due process fails. The Bank points to the

Mennonite and Mullane decisions to support its position that any party must receive actual notice

to satisfy due process. See Bank’s Mot., pp. 54-59. This is patently inaccurate, constituting a
rejection of United States Supreme Court precedent. To be clear, due process, if it were required
here, does not require actual notice. Specifically, “our cases have never required actual notice.”

Dusenbery v. U.S., 534 U.S. 161, 171 (2002). Due process requires only that the noticing be

“reasonably calculated...to apprise interested parties of the pendency of the action[.]” Mullane v.

Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950). If a notice identifies an event that

will impact an individual’s property interest, then due process is satisfied. United Student Aid

Funds, Inc. v. Espinosa, 559 U.S. 260, 272 (2010) (bankruptcy plan’s filing and contents); Jones

v. Flowers, 547 U.S. 220, 239 (2006) (tax sale); Dusenbery, 534 U.S. at 168 (cash forfeiture);

Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 798 (tax sale).

Here, not only did the Association send the notice, but the notice satisfied due process
because it was “reasonably calculated...to apprise [the Bank] of” the pendency of the

Association’s foreclosure. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. at 314. Thus, the

statutes worked just as recognized by the Nevada Supreme Court in the SFR decision, where the
majority recognized that notices of default and sale were required to be sent to junior lienholders,
just like the Bank, and the dissent agreed. SFR, 334P.3d at 411, 417, 418, 422 (noting the
incorporation of NRS 107.090(3)(b) and (4) through NRS 116.31168).

The Bank simply refuses to acknowledge that its own actions caused its loss, not those of
the Association, its agent, and certainly not those of SFR. The Bank’s motion should be denied

and SFR’s motion should be granted. This is especially so in light of the fact that the recitals in the
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Association foreclosure deed are conclusive as to the noticing and that the Bank failed to provide
any admissible evidence to rebut that conclusion. Conversely, SFR’s motion for summary

Jjudgment should be granted.

F. The Noticing Statutes are Constitutional

Even if the Bank had standing to raise a facial constitutional challenge, which it does not,
it still cannot meet its burden to overcome the presumption of validity, the fact that the issue has
already been decided, the Constitutional avoidance doctrine, and the fact that NRS 116.3116-
116.31168 requires notices of default and sale be sent to all junior lienholders of record.

1. Standard for a2 Constitutional Challenge

The Bank cannot meet the high standard of showing that the noticing provisions of Chapter
116’s non-foreclosure sales provisions were unconstitutional. Whether a statute is constitutional is

a question of law. Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. 502, 509, 217 P.3d 546,

551 (2009). “‘Statutes are presumed to be valid, and the challenger bears the burden of showing

that a statute 1s unconstitutional.’” Id. quoting Silvar v. Dist. Ct., 122 Nev. 289, 292, 129 P.3d 682,

684 (2000)). In reasonably interpreting the statute, the court should construe the words “‘in light

of public policy and the spirit of the law.”” Id. (quoting Desert Valley Water Co. v. State, Engineer,

104 Nev. 718, 720, 766 P.2d 886, 886-87 (1988)). The statute should be given its plain meaning,
construed as a whole and given meaning to all words or phrases. Id.
The party making a facial challenge to a statute “bears the burden of demonstrating that

there 1s no set of circumstances under which the statute would be valid.” Déja vu Showeirls v,

State, Dept. of Tax., 130 Nev. , , 334 P.3d 392, 398 (2014); see Flamingo Paradise

Gaming, 125 Nev. at 511, 217 P.3d at 552 (citing Washington State Grange v. Washington State

Republican Party, 552 U.S. 442,449, 128 S.Ct. 1184, 1190 (2008) (noting that the Supreme Court

of the United States reaffirmed the requirement that a statute be void in all its application s to be
successful, when civil statutes are at issue). Facial challenges are generally disfavored because
they rest on speculation, and “run contrary to the fundamental principle of judicial restraint that

courts should neither “‘anticipate a question of constitutional law in advance of the necessity of
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292

deciding it”” nor “‘formulate a rule of constitutional law broader than is required by the precise

facts to which it is to be applied.”” Washington State Grange, 552 U.S. at 450-51.

Courts must “avoid considering the constitutionality of a statute unless it is absolutely

necessary to do so.” Sheriff v. Andrews, 128 Nev. ___, 286 P.3d 262, 263 (2012). Likewise,

courts “will not decide the constitutionality of a statute based upon a supposed or hypothetical case

which might arise thereunder.” Carlisle v. State, 98 Nev. 128, 131, 642 P.2d 596, 598 (1982).

These precepts emanate from and perpetuate the constitutional avoidance doctrine. Ashwander v.

Tenn. Valley Auth., 297 U.S. 288, 341, 346-48 (1936) (Brandeis, J., concurring). Justice

Frankfurter described this doctrine as “the most fundamental principle of constitutional

adjudication [.]” U.S. v. Lovett, 328 U.S. 303, 320 (1946) (Frankfurter, J., concurring).

2. The Nevada Supreme Court Already Decided the Issue

The Bank acts as if the Nevada Supreme Court never issued the SFR opinion. They are
wrong. That case demonstrated at least one circumstance in which the statute was valid, and

therefore their facial challenge cannot stand. Washington State Grange, 552 U.S. at 449 (the

challenger must establish “‘that no set of circurnstances exists under which the Act would be vahd,’

322

i.e., that the law 15 unconstitutional 1n all of its applications.””) (quoting United States v. Salerno,

481 U.S. 739, 745 (1987)). The inquiry should stop here.

Second, the Nevada Supreme Court did both a facial and as applied analysis, rejecting both.
Both the majority and dissent recognized that notice must be sent to all junior lienholders. The
majority expressly rejected the Bank’s argument that notice 1s limited to only lienholders who
“opt-in”, noting the incorporation of NRS 107.090(3)(b)(4) which, in the case of a bank foreclosure
sale, requires notice of sale to “[e]ach other person with an interest whose interest or claimed
interest 1s subordinate to the deed of trust.” SFR, 334 P.3d at 411. In an association foreclosure
sale those words must be read as notice to those with liens subordinate to the association’s lien.

Further, the majority found the lender’s due process argument “protean,” noting that since
Chapter 116 was adopted in 1991, the lender “was on notice that by operation of the statute, the
[earlier recorded] CC&R’s might entitle the HOA to a super priority lien at some future date which

would take priority over a [later recorded] first deed of trust.” Id. at 418 (quoting with approval
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7912 Limbwood Court Trust v. Wells Fargo Bank, N.A., 979 F.Supp.2d 1142, 1152 (D. Nev.

2013) (rejecting a due process challenge to a nonjudicial foreclosure of a superpriority lien)).!?
The dissent agreed with this interpretation, stating “[a]s the majority points out, by incorporating
certain notice provisions from Chapter 107, Chapter 116 appears to mandate that the association
mail the notice of default and notice of sale to the first security holders who have recorded their
security interest when the association is foreclosing on its lien.” SFR, 334 P.3d at 422 (Gibbons,
C. J., dissenting) (citing NRS 116.31168(1) and NRS 107.090).

Finally, the Nevada Supreme Court considered and rejected a facial challenge, stating “[t]o
the extent U.S. Bank argues that a statutory scheme that gives an HOA a superpriority lien that
can be foreclosed nonjudicially thereby extinguishing an earlier filed deed of trust, offends due
process, the argument 1s a nonstarter.” Id. at 418.

Notably, Nevada’s highest court rejected an additional facial challenge when deciding to
deny rehearing of SFR. Five amicus curiae briefs were accepted and considered in support of U.S.
Bank’s petition for rehearing. In the brief filed on behalf of the United Trustees Association and
American Legal & Financial Network, the amici argued “the Majority’s analysis runs afoul of due
process protections because the statutes do not absolutely require the HOA in a non-judicial
foreclosure to send notice of the lien or sale to the first mortgagee” and “when the first mortgagee

1s not required to get notices of delinquency, default and sale. . . .” Amicus Brief in Support of the

Respondent U.S. Bank, N.A. as Trustee for the Certificate Holders of the Banc of America

Mortgage Pass-Through Certificates, Series 2008-A’s Petition for Rehearing Seeking Affirmance,

Amicus Curiae, United Trustees Association and American Legal & Financial Network, at pp.3-4
and 5.1 As the SFR court clearly stated in denying rehearing, “[w]e have considered the briefs of

amici curiae in resolving the petition for rehearing.” SFR Investments Pool 1, LLC v. U.S. Bank,

N.A., No. 63078, Order Denying Rehearing, at 2 n.1 (Nev. Oct. 16, 2014).!*> The Bank’s motion

13 Limbwood recognized the notices as “statutorily required” to be sent to the lender. Limbwood, 979
F.Supp.2d at 1152 (“To the extent [the Bank] contends [the Association] failed to provide the required
notices. . . .”).

14 Available at http://caseinfo.nvsupremecourt.us/public/caseView.do?csIID=31261, document number 14-
34536.

15 Available at http://caseinfo.nvsupremecourt.us/public/caseView.do?csIID=31261, document number 14-
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should be denied with prejudice because the Nevada Supreme Court has already decided and
rejected their constitutional arguments. Conversely, summary judgment in favor of SFR is

appropriate.

3. There is No State Actor Involved;
NRS 116 Does Not Invoke Due Process Considerations

Even if this Court opts to do a constitutional analysis, in derogation of the constitutional
avoidance doctrine, it must begin with finding that the Bank’s deprivation was caused by state
action and a state actor. Their Motion ignores these requirements entirely. This is so because in

order for due process to be implicated, there must be a state actor. Brentwood Acad. v. Tenn.

Secondary Sch. Athletic Ass’n, 531 U.S. 288, 295 (2001). If there is no state actor, then due

process—including concerns about “notice”™—is inapplicable. Id.; Rendell-Baker v. Kohn, 457 U.S.

830, 838 (1982) (“If the action of the respondent school is not state action, our inquiry ends.”).
Moreover, the burden of establishing a state actor is on the party claiming a

deprivation of a constitutionally protected interest. Flagg Bros., Inc. v. Brooks, 436 U.S. 149,

156 (1978). Such a burden is steep and “necessarily fact-bound [.]” Brentwood, 531 U.S. at 298.

Unlike mechanics liens, which are not only creatures only of statute but require the use of the
judicial system to enforce, there is no state actor enforcing an association lien. Even if this Court
were to presume state action arising from the adoption of the UCIOA as Chapter 116, a private

party relying on a state-created procedural scheme is not sufficient to invoke due process:

While private misuse of a statute does not describe conduct that can be attributed
to the State, the procedural scheme created by the statute obviously is the product
of state action. This is subject to constitutional restraints and properly may be
addressed mn a § 1983 action, if the second element of the state-action
requirement is met as well.

Lugar v. Edmondson Qil Co., Inc., 457 U.S. 922, 941 (1982) (emphasis added). In Lugar, the
“second element of the state-action requirement” is “the party charged with the deprivation must
be a person who may fairly be said to be a state actor.” Id. at 937 (emphasis added). Again, due

process’ protections do not extend to private actor’s private conduct. Am. Mfr. Mut. Ins. Co. v.

34519.
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Sullivan, 526 U.S. 40, 50 (1999). Rather, the private actor must be performing functions that are

traditionally and exclusively performed by governments. Flagg Bros., 436 U.S. at 158. As one

federal district court noted, “the power to impose fines or enforce liens are not traditional and

exclusive governmental functions.” Snowdon v. Preferred RV Resort Owners Ass’n, 2:08-cv-

01094-RCJ-PAL, at 14:14-15 (D. Nev. Apr. 1, 2009), aft’d, 379 Fed. Appx. 636 (9th Cir. 2010)
(“[Association] did not perform the traditional and exclusive public function of municipal
governance.” (internal citation omitted)).

Further, United States Supreme Court has determined a right’s origins (1.e. statutory or

common law) do not dictate whether a private entity is a state actor. S.F. Arts & Athletics, Inc. v.

USQOC, 483 U.S. 522, 547 (1987) (“Nor 1s the fact that Congress has granted the USOC exclusive
use of the word ‘Olympic’ dispositive. All enforceable rights in trademarks are created by some
governmental act, usually pursuant to a statute or the common law. The actions of the trademark
owners nevertheless remain private.”). Similarly, that Court has never held the enactment of a

remedy transforms a private entity into a state actor. Am. Mfr. Mut. Ins. Co. v. Sullivan, 526 U.S.

40, 53 (1999) (“We have never held that the mere availability of a remedy for wrongful conduct,
even when the private use of that remedy serves important public interests, so significantly
encourages the private activity as to make the State responsible for it.”).

Due process is not implicated because there is no state actor. Even if it was, however, the
constitutional avoidance doctrine and the SFR Court have already determined that due process is
not offended by NRS 116 non-judicial foreclosure statutes.

4. The Statutes Require Notice to All Junior Lienholders of Record

Due process, if it applies here, requires only that the noticing be “reasonably calculated...to
apprise interested parties of the pendency of the action[.]” Mullane, 339 U.S. at 314. If a notice
identifies an event that will impact an individual’s property interest, then due process is satisfied.

United Student Aid Funds, Inc., 559 U.S. at 272 (bankruptcy plan’s filing and contents); Jones,

547 U.S. at 239 (tax sale); Dusenbery, 534 U.S. at 168 (cash forfeiture); Mennonite, 462 U.S. at

798 (tax sale). Here, the Association’s notice satisfied due process because, as set forth fully

JA 0873




KIM GILBERT EBRON

7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

above, it was “reasonably calculated...to apprise [the Bank] of” the pendency of the Association’s
foreclosure. Thus, the Bank’s motion should be denied and SFR is entitled to summary judgment.

The Bank’s attempt to have this Court construe the statute as “opt-in” is unavailing. First,
as discussed above, the Nevada Supreme Court has already recognized that NRS 116.31168
incorporates the whole of NRS 107.090. Further, the Bank’s reading of the statutes requires this
Court to ignore the constitutional avoidance doctrine and limit the meaning of the plain words.
While the Bank claims that the statutes require notice only to the unit owner and those other
persons who request it, the Bank is wrong. The 1991 Legislature included specific language in
NRS 116 stating that the noticing requirements of NRS 107.090 also apply to an association
foreclosure: “The provisions of NRS 107.090 apply to the foreclosure of an association’s lien
as if a deed of trust were being foreclosed.” NRS 116.31168(1).1° Indeed, NRS 107.090 requires

notice to all subordinate claim holders:

3. The trustee or person authorized to record the notice of default shall, within 10
days after the notice of default is recorded and mailed pursuant to NRS 107.080,
cause to be deposited in the United States mail an envelope, registered or certified,
return receipt requested and with postage prepaid, containing a copy of the notice,
addressed to:

(a) Each person who has recorded a request for a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is
subordinate to the deed of trust.

NRS 107.090(3)(a)-(b) (emphasis added). As the Hon. Linda Bell recognized in analyzing the

statutes for facial constitutionality, “Chapter 116, if read in a vacuum,” it could lead to an

erroneous Interpretation that” lenders are only entitled to notice upon request. SFR Investments

Pool 1, LLC v. Wells Fargo Bank, N.A., 2015 WL 4501851, at *6 (Nev.Dist.Ct. July 21, 2015).

However, Judge Bell understood that NRS 116.31168 incorporated fully NRS 107.090, including
subsection 3. Id. The Bank’s attempt to limit the provisions of NRS 107.090 to only the persons

who request notice belies the Legislature’s incorporation of the statute as a whole and to limit the

16 The Legislature amended 116.31168 in 1993, by deleting the sentence “The association must also give
reasonable notice of its intent to foreclose to all holders of liens in the unit who are known to it.” 1993 Nev.
Stat., ch. 573, § 40, at 2373. The Bank may try to make much ado of this change. This Court should not
allow Bank to misrepresent the amendment, however. At the same time it deleted this section, the
Legislature added 116.31163 and 116.311635 which, as is discussed in text on this page and the next,
require notice to all lienholders of record. 1991 Nev. Stat., ch. 573, §§ 6-7, at 2355.
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language of subsection 3(b) to those with interests subordinate to the deed of trust. However, to
incorporate 107.090 fully, one must change the words “deed of trust” to “Association Lien”. The
second sentence of 116.31168, “[t]he request must identify the lien by stating the names of the
unit’s owner and the common-interest community[]” is meant to replace the structurally similar
final sentence in 107.090(2), “[t]he request must . . . identify the deed of trust by stating the names
of the parties thereto, the date of recordation, and the book and page where it is recorded.”

Pursuant to NRS 111.315, recording a document is notice to third persons; while NRS
111.320 provides that recording of an instrument impart(s) notice to all persons of the contents
thereof. Since NRS 116.31168 incorporates NRS 107.090(3), which requires notice to all
subordinate claim holders, associations have an affirmative duty to check the county property
records for all subordinate liens.

NRS 116.31163 and 116.311635 require the notice of default be recorded and mailed to
(1) those who request notice and “2. Any holder of a recorded security interest encumbering the
unit’s owner’s interest who has notified the association, 30 days before the recordation of the notice
of default, of the existence of the security interest[.]” NRS 116.31163(1)-(2), 116.311635(1)(b)(1)-
(2). Because the term “has notified” 1s not defined by the statute, the court should look to the plain
meaning of “notify,” which is “to provide notice.” BLACK’S LAW DICTIONARY 1090 (7th ed.
1999). Notice is the “[l]egal notification required by law or agreement, or imparted by operation
of law as a result of some fact (such as the recording of an instrument); definite legal cognizance,
actual or constructive, of an existing right or title[.]” Id. at 1087. The act of recording, therefore,
satisfies the requirement to notify the association, and therefore obligates the association to provide
notices of default and sale.

The language “has notified” in the statutes is broad enough to allow for those persons who
are holders of recorded interests or other parties in interest, such as assignees or loan servicers,
who for their own reasons have not yet recorded their interests to notify the Association directly

so as to receive the foreclosure notices. The Legislature included almost the same requirements
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for an association non-judicial foreclosure sale as it did for non-judicial foreclosure sales by banks
before banks were perceived to be abusing the system.!’

Finally, the Bank’s reliance on Small Engine to support its “opt-in” argument is misplaced.

The Small Engine court, out of adherence to the constitutional avoidance doctrine, articulated a

way for courts to read “request-notice” statutes constitutionally. Small Engine Shop, Inc. v. Cascio,

878 F.2d 883, 890 (5th Cir. 1980). Particularly, the court held that “[Louisiana’s ‘opt-in’ statute]
acts only to supplement Louisiana’s preexisting constructive notice scheme in Louisiana
foreclosure actions. The provisions give property owners, whose identities a reasonably diligent,
responsible state actor could not reasonably ascertain, the opportunity to request such notice and
thereby become ascertainable.” Id. at 890, 892-93 (emphasis added).!® Through this approach, a
“request-notice” statute works in tandem with a state’s recording laws, ensuring notice to those
with recorded interests (such as CCSF) and those who requested notice. Id. at 892-93. Here, under

Small Engine, NRS 116’s request-notice provisions are constitutional, especially when construed

in conjunction with Nevada’s recording laws, (NRS Chapter 111)%°, and with the requirements of

NRS 116.31168 and NRS 107.090. At bottom, Small Engine provides this Court with a blueprint

for how to give request-notice provisions a constitutional construction. Small Engine, 878 F.2d at
889.

Simply put, the non-judicial noticing requirements of NRS 116 require notice to lenders.
The Bank simply refuses to acknowledge that its own actions caused its loss, not those of the

Association, its agent, and certainly not those of SFR. The Bank’s motion should be denied. This

'7 The non-judicial foreclosure requirements found in NRS 116.31162-116.31168 closely track the
requirements of NRS 107.080 in place at the time NRS 116 was enacted and through 2005 when the
Legislature began making significant changes to the requirements to address predatory lending and robo-
signing by the banks. The changes to NRS 107.080 since then include the implementation of the foreclosure
mediation program, special requirements designed to give extra information to those in owner-occupied
properties, and provisions to address concerns about which bank owns the note underlying the deed of trust
being foreclosed.

'8 The Small Engine court recognized that both state action and state actors were required for its analysis,
concluding the action at issue fell within due process consideration as it included the statute, the courts via
a writ of seizure, and the sheriff to conduct the foreclosure sale. See id., at 884-85, 887, §92-93.

1 The Bank insists that Small Engine struck down a “request-notice” statute as unconstitutional; this
disregards that case’s admonition that “[b]ecause Small Engine did not request notice under
La.Rev.Stat. Ann. 13:3886, we do not decide whether the provisions of the statute are constitutional in their
entirety.” Small Engine, 878 F.2d at 893 n.9.
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1s especially so in light of the fact that the recitals in the Association foreclosure deed are
conclusive as to the noticing and that the Bank failed to provide any admissible evidence to rebut

that conclusion. Conversely, SFR’s motion for summary judgment should be granted.

G. The Foreclosure Sale Was Not a Regulatory Taking

The Bank also argues that NRS 116.3116 violates the takings clause of the United States
and Nevada Constitutions. This argument also fails. The Fifth Amendment to the United States
Constitution prohibits “private property be[ing] taken for public use without just compensation.
U.S. Const. amend V. Article One of the Nevada Constitution correspondingly provides that
“[p]rivate property shall not be taken for public use without just compensation having been first
made, or secured.” Nev. Const. art. I, 8(6). However, the Nevada Legislature’s enactment of the
statutory framework encompassing HOA liens and non-judicial foreclosures does not rise to the
level of a government taking for a public purpose. Under the facts presented, the mere enactment
of the statutory framework alone is insufficient government action to establish such taking in
accordance with current law. Because Bank has failed to show that legislative enactment of
Chapter 116 is a governmental taking by regulation, or that a private foreclosure of an HOA lien
serves to further a public purpose, Bank’s argument for dispositive summary judgment fails on the

theory of regulatory taking.

H. Chevron Oil is Not Applicable to the SFR decision.

The Bank argues that Chevron Qil?’ prevents this Court from “retroactively” applying

SFR. See the Bank’s Mot., pp. 12-14. Chevron Oil, however, is inapplicable because it dealt with

retroactively applying new rules of law. Chevron Oil, 404 U.S. at 106-107; see also Harper v. Va.

Dep't of Taxation, 509 U.S. 86, 90, 94-95, 113 S.Ct. 2510 (1993). Contrastingly, SFR involved

statutory construction, an issue devoid of the retroactivity concerns discussed in Chevron Oil.

Retroactivity concerns are removed from the statutory construction context because, “‘[a]
judicial construction of a statute is an authoritative statement of what the statute meant before as

well as after the decision of the case giving rise to that construction.”” Morales-Izquierdo v. Dept.

of Homeland Sec., 600 F.3d 1076, 1087-88 (2010) (quoting Rivers v. Roadway Express, Inc., 511

20 Chevron Oil Co. v. Hudson, 404 U.S. 97, 106-107 (1971).
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U.S. 298, 312—13 (1994)) (overruled in part on other grounds by Garfias-Rodriguez v. Holder, 702

F.3d 504, 516 (2012)). When a court interprets a statute, “‘it 1s explaining its understanding of

what the statute has meant continuously since the date when it became law.”” Morales-lzquierdo,
600 F.3d at 1088 (quoting Rivers, 511 U.S. at 313 n.12). Consequently, judicial interpretations are

given “[full retroactive effect[.]” Morales-lIzquierdo, 600 F.3d at 1008 (quoting Harper, 509 U.S.

at 97). Here, SFR construed NRS 116.3116. Consistent with the aforementioned authorities, SFR
can—and should—be applied retroactively.
The Bank further cites to the recent ruling in United States District Court case, Christina

Trust v. S&P Homes, et al., Case No. 2:15-cv-01534-RCJ-VCF, 2015 WL 6962860 (D. Nev. Nov.

9, 2015), wherein Judge Jones analyzed the Chevron Oil factors in determining that SFR should

not be applied retroactively. The non-binding Christina Trust decision’s analysis regarding the

retroactivity of the SFR decision is flawed for several reasons, as discussed below.

In Chevron Oil, the court set forth three factors that courts should use in determining

whether a rule of law should be applied “nonretroactively[:]”

First, the decision to be applied nonretroactively must establish a new
principle of law, cither by overruling clear past precedent on which
litigants may have relied, or by deciding an issue of first impression
whose resolution was not clearly foreshadowed. Second, it has been
stressed that we must . . . weigh the merits and demerits in each case by
looking to the prior history of the rule in question, its purpose and effect,
and whether retrospective operation will further or retard its
operation. Finally, we have weighed the inequity imposed by
retroactive application, for [w]here a decision of this Court could
produce substantial inequitable results if applied retroactively,
there 1s ample basis in our cases for avoiding the injustice or hardship
by a holding of nonretroactivity.

Chevron Qil, 404 U.S. at 106-107 (internal citations omitted) (internal quotation marks omitted)

(emphasis added).

Contrary to the holding in Christina Trust, application of the Chevron Oil factors to the
SFR decision should not result in applying it “nonretroactively” [prospectively] only. Id.
Regarding the first prong, establishing a new principle of law, Judge Jones held that it weighed
heavily against retroactivity 1) because “both the state and federal courts were in sharp

disagreement as to whether an HOA foreclosure sale... extinguished a prior-recorded first deed of
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trust[;]” 2) that “the practice in the real estate industry prior to announcement of [the SFR decision]
was to treat such sales as not extinguishing first mortgages[;]” and 3) that “[a]t best, the decision
‘decid[ed] an issue of first impression whose resolution was not clearly foreshadowed.” Christina
Trust, 2015 WL 6962860 *9-10 (citing SFR, 334 P.3d at 412). However, SFR did not establish a
new principle of law, either by overruling clear precedent or by deciding an issue of first
impression whose resolution was not clearly foreshadowed. Rather, SFR confirmed what was
already established law in NRS 116.3116 — that a portion of an association’s lien is senior to the
first deed of trust,that an association can non-judicially foreclose on its lien, and that said
foreclosure would extinguish junior liens.

The “sharp disagreement” in the courts regarding the effect of an association foreclosure
sale on a first deed of trust was not only the result of courts refusing to follow the plain language
of NRS 116,2! but also illustrates that SFR did not “[overrule] clear past precedent[.]” Christina
Trust, 2015 WL 6962860 *9-10 (citing SFR, 334 P.3d at 412) (emphasis added). If anything, SFR
confirmed “clear past precedent” upon which litigants relied, namely the plain language of the

statute®?. Christina Trust, 2015 WL 6962860 *9. Furthermore, the notion that the Bank could not

foresee that the first deed of trust would be extinguished under NRS 116.3116 is ludicrous and

disingenuous; 116.3116 “clearly foreshadowed” this result. Christina Trust, 2015 WL 6962860

*9,
Judge Jones next held that “retroactive application of the rule would not further the purpose
of the rule — to ensure HOA’s are quickly made whole on the superpriority portions of their lien

by pressuring banks to pay that amount before the HOA foreclosure. . . .” Christina Trust, 2015

21 See, e.g. Premier One Holdings, Inc. v. BAC Home Loans Servicing, LP, Case No. 2:13-cv-00895-
JCM-GWF, 2013 WL 4048573 *6 (D. Nev. Aug. 9, 2013) (“[t]Jo construe NRS 116.3116 to permit an
HOA foreclosure to extinguish a first position deed of trust would be an absurd result™); Bayview Loan
Servicing, LLC v. Alessi & Koenig, LLC, Case No. 2:13-¢cv-00164-RCJ, 2013 WL 2460452 *9 (D. Nev.
June 6, 2013) (“[t]he Court does not believe that the legislature intended the extreme result of
extinguishment of a first mortgage in any case where and HOA forecloses its own lien”).

2 Judge Jones’ explanation that “the practice in the real estate industry prior to announcement of [the SFR
decision] was to treat such sales as not extinguishing first mortgages™ is inconsistent with his immediately
prior explanation of the “sharp disagreement” regarding the extinguishment rule, as well as the actions of
all other parties besides the banks before the SFR decision. In other words, the Associations and investors
relied and acted based upon the plain language of NRS 116.
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WL 6962860 *10. However, this anlaysis misses a pertinent point. Specifically, the test requires

a balancing of the pros and cons of a rule to determine “whether retrospective operation [would]

further or retard its operation.” Chevron Oil, 404 U.S. at 106-107 (quoting Linkletter v. Walker,
381 U.S. 618, 729) (emphasis added). Here, nonretroactive (prospective) application would retard
operation of the rule by disarming association and mvestor reliance on the plain language and
meaning of NRS 116, and would result in the same “sharp disagreement” that gave rise to the SFR
decision in the first place. SFR, 334 P.3d at 412. Retroactive application, on the other hand, would
further the purpose of the rule in ensuring associations get paid by allowing their pre-SFR
foreclosure sales to stand. Conversely, not applying SFR retroactively would retard operation of
the rule by potentially eliminating associations’ remedies for a homeowner’s failure to pay his/her
assessments, or a bank’s failure to protect its interest pursuant to the plain language of NRS
116.3116 or at least the provisions of its Planned Unit Development Rider. Thus, by invalidating
the pre-SFR foreclosure sales, the associations may have lost the ability to foreclose upon their
liens pursuant to NRS 116, and in turn may have lost the money they recovered during those
foreclosure sales to cover the delinquencies, depending on the flip of the coin decision of their
Judge.

Finally, Judge Jones determined that extinguishment of a first deed of trust by
foreclosure of an association lien “worth a tiny fraction of that mortgage,” where notice to the
bank was “not robust enough to satisfy basic principles of due process were the foreclosing entity
a state actor and where the extinguishment rule was not only unclear but presumed within the
relevant industry at the time of the foreclosure sale to be the contrary” would result in “an

extremely, not just a substantially, inequitable result.” Christina Trust, 2015 WL 6962860 *10

(emphasis added). This conclusion i1s flawed because it directly contradicts the prior rulings of that
court, and relies on assumptions and arguments already refuted by SFR above. First, the
comparative value of an association lien to a first deed of trust is nrelevant; NRS 116.3116
specifically provides that a portion of such association lien is senior to the first deed of trust, that
this lien may be foreclosed upon non-judicially, and that said foreclosure would extinguish junior

liens. See NRS 116.3116, ef seq. Second, Judge Jones’ statement about due process concerns
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“...were the foreclosing entity a state actor...” confirms SFR’s argument that NRS 116 does not

invoke due process considerations because there is no state actor. Christina Trust, 2015 WL

6962860 *10; see also SFR’s Opp., 23:7-24:26. In fact, Judge Jones has already explicitly held
that “the power to impose fines or enforce liens are not traditional and exclusive governmental

functions.” Snowdon v. Preferred RV Resort Owners Ass’n, Case No. 2:08-cv-01094-RCJ-PAL,

at 14:14-15 (D. Nev. Apr. 1, 2009), aff’d, 379 Fed. Appx. 636 (9th Cir. 2010) (“[ Association] did
not perform the traditional and exclusive public function of municipal governance.” (internal
citation omitted)). However, even if due process did apply, the SFR decision (regardless of
retroactivity) already demonstrated at least one circumstance where the provisions of NRS 116
were valid, thereby precluding a facial challenge. See SFR’s Mot., at 13:13-18. Further, the
provisions of NRS 116 would satisfy due process because they require notice to all junior
lienholders of record. Id. at 16:25-20:10. Indeed, Judge Jones himself has already rejected the

argument that NRS 116.3116 violates due process. See Nationstar Mortgage, LLC v. Rob and

Robbie, LLC, Case No. 2:13-cv-01241-RCJ-PAL, 2014 WL 3661398 *3 (D. Nev. July 23, 2014)

(emphasis added). Lastly, Judge Jones’ characterization of the extinguishment rule as “unclear”

2

and “presumed...to be the contrary” are statements which appear to contradict each other.

Christina Trust, 2015 WL 6962860 *10. Nonetheless, the purported lack of clarity of the rule is

belied by the plain language of NRS 116.3116. Additionally, the “presum[ption]” that an
association foreclosure sale did not extinguish the deed of trust contradicts the “sharp
disagreement” in the courts,? as well as the actions of all other parties besides the banks during

this time, namely associations, trustees and imvestors who in fact relied upon and followed the

plain language of NRS 116. Christina Trust, 2015 WL 6962860 at *9-10 (citing SFR, 334 P.3d at

412). Again, the SFR decision was clearly foreshadowed by the plain language of NRS 116.3116.

In sum, Chevron Qil is distinguishable from SFR in that the latter dealt with statutory

construction of an existing law and not application of a new rule of law. Nonetheless, applying

the Chevron Oil factors to the SFR decision, as attempted in the non-controlling Christina Trust

> Again, the divide in the courts was a result of refusal to follow the plain language of the statute. See,
e.g.. Premier One, 2013 WL 4048573 *6; Bayview, 2013 WL 2460452 *9,
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case, actually results in favor of retroactive application.
Thus, this Court should not reward Marchai for failing to take care of its security interest

by way of this flawed argument.
I11.

CONCLUSION

To conclude, the undisputed evidence here shows that the public foreclosure sale
was properly noticed, multiple bidders appeared, and the sale was consummated at arms’ length
to the highest bidder (SFR) in accordance with reasonable procedures. There is no evidence of
fraud, unfairness, or untoward suppression of bids. For the foregoing reasons, SFR requests this
Court deny Marchai’s Motion for Summary Judgment in its entirety, and grant SFR’s Motion for
Summary Judgment and quiet title in SFR’s name.

DATED this 4th day of February, 2016.

KIM GILBERT EBRON

/s/Jacqueline A. Gilbert

Diana Cline Ebron, Esq.

Nevada Bar No. 10580

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

Karen L. Hanks, Esq.

Nevada Bar No. 09578

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Phone: (702) 485-3300

Fax: (702) 485-3301

Attorneys for SFR Investments Pool I, LLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of February, 2016, pursuant to NRCP 5(b), |
served via the Eighth Judicial District Court electronic filing system, a true and correct copy of
the foregoing SFR INVESTMENTS POOL 1, LLC’S OPPOSITION TO MOTION FOR

SUMMARY JUDGMENT to:

/s/ Alan G. Harvey

An employee of Kim Gilbert Ebron
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DAVID J. MERRILL CLERK OF THE COURT
Nevada Bar No. 6060

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Telephone: (702) 566-1935

Facsimile: (702) 993-8841

BE-mail: david@djmerrillpc.com

Attorney for MARCHALI, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI, B.T., a Nevada business )
trust, ) ‘
) Case No.: A-13-689461-C
Plaintiff, ; Dept. No. VII
VS. g
CRISTELA PEREZ, an individual; et al. g
Defendants. )
3
AND ALL RELATED CLAIMS g

MARCHAI B.T.S REPLY IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT!

1 SFR Investments Pool 1, LLC starts its opposition by arguing that this Court should strike
any pages over thirty from Marchai, B.T.” Motion for Summary Judgment in accordance with EDCR
2.20. (See SFR Investments Pool 1, LLC’s Opposition to Marchai, B.T.’s Motion for Summary
Judgment at 2:2-9.) Marchai respectfully requests that the Court grant leave to Marchai and
consider the motion as drafted and as filed by the Clerk.

While Marchai certainly understands the pressures of this Court’s docket and does not seek
to burden this Court with an extremely lengthy brief, a longer brief is necessary here. First,
Marchai did provide the table of contents and table of authorities required by EDCR 2.20, but
inadvertently forgot to include a request to file an overlength brief in its motion. Second, good cause
exists for filing an overlength brief. Although the Nevada Supreme Court has clarified some issues
through its opinions, it has left many questions concerning NRS 116 unanswered. In addition,
courts continue to issue opinions with varying reasons for either enforcing or refusing to enforce NRS

1
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I. INTRODUCTION

Notwithstanding the extensive briefing, argument, and exhibits presented to
this Court, this Court can grant summary judgment in favor of Marchai, B.T. and
against SFR Investments Pool 1, LL.C on one ground that does not require this
Court to conduct a constitutional analysis, does not require this Court to decide if
the sale was commercially reasonable, and does not require this Court to decide
whether SFR is a bona fide purchaser. The one ground on which this Court can
confidently rest its decision is as follows: after Wyeth Ranch Homeowners
Association instituted an action to enforce its lien, the unit owner, Cristela Perez,
paid far in excess of nine months of association dues. Consequently, Perez satisfied
the superpriority portion of Wyeth Ranch’s lien and any foreclosure of the lien could
only have consisted of subpriority amounts that have no effect upon Marchai's deed
of trust. SFR’s opposition to Marchat’s motion for summary judgment does not (nor
can it) dispute either the facts or the law on which Marchai bases its argument. In
other words, case closed. To the extent SFR acquired any interest in the property it
did so subject to Marchai’s deed of trust.

However, even if this Court (for some reason not argued by SFR), concludes

that Perez did not satisfy the superpriority portion of the lien (a conclusion the

116. Thus, to preserve the arguments below for an appeal to the Nevada Supreme Court, Marchai
must brief each argument on which the Nevada Supreme Court has not yet issued an opinion.
Unfortunately, those arguments include complex constitutional arguments concerning the language
of the statute. Third, although Marchai’s brief would have exceeded thirty pages if it used the Times
New Roman font, Marchai’s counsel prefers the slightly larger Century Schoolbook font, which adds
to the length of the documents, but helps counsel’s middle-aged eyes. Fourth, to enhance readability,
Marchai’s brief includes citations in the footnotes, which also adds to the length of a brief. Finally,
the procedure for obtaining an order for filing an overlength brief is unclear. Must a movant file a
motion on an order shortening time and get a ruling on that issue before filing? In addition, the
language in EDCR 2.20 is similar to EDCR 2.24(a), which requires leave of court before filing a
motion for rehearing. However, in practice parties simply file a motion for rehearing, not a motion
for leave to file a motion for rehearing. Accordingly, Marchai respectfully requests that the Court
accept the brief as drafted or, rather than striking the brief, grant Marchai leave to trim the brief to
less than thirty pages.
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undisputed facts compel), this Court can still enter summary judgment in favor of
Marchai and against SFR for the following reasons.

First, the “trustee’s” deed by which SFR claims that it acquired an interest in
the property expressly states that SFR acquired Alessi & Koenig, LLC’s interest.
While SFR provides great joy in repeatedly claiming that the recitals in the
trustee’s deed are “conclusive,” SFR is less enamored with the trustee’s deed’s
express language about what interest it received because Alessi & Koenig had no
interest in the property to convey. Nevertheless, SFR asks this Court to ignore the
language of the trustee’s deed and assume that Alessi & Koenig truly was a trustee
that acted on behalf of Wyeth Ranch, a beneficiary. However, this the Court cannot
do as any conveyance of an interest in land, including to a trustee, must be in
writing. Here, SFR has presented no evidence of a trust agreement by which Alessi
& Koenig obtained legal or equitable title from Wyeth Ranch. Accordingly, SFR is
stuck with the language in the trustee’s deed that it acquired Alessi & Koenig’s non-
existent interest in the property.

Second, contrary to SFR’s contentions, the Nevada Supreme Court’s decision
in Shadow Wood Homeowners Assoctation, Inc. v. New York Bancorp, Inc.
eviscerated the “conclusive” proof language in NRS 116 and instead stands for the
position that this Court has the equitable authority to set aside an association’s
foreclosure sale.

Third, because the foreclosure sale in this case fetched less than 20% of the
fair market value of the property, the sale was grossly inadequate and should be set
aside by this Court as a matter of law.

Fourth, the void for vagueness doctrine compels a conclusion that this Court
should strike down NRS 116 as unconstitutional as it failed to give fair notice that

the nonjudicial foreclosure of an association’s lien would extinguish a first deed of

3
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trust. Marchai notes that SFR made no argument in opposition to Marchai’s
position on this issue.

Fifth, SFR’s arguments that this Court should not grant summary judgment
in favor of Marchai based upon its argument that NRS 116 is facially
unconstitutional lack merit. SFR first claims that Marchai lacks standing because
it had notice of the sale, yet the undisputed facts show that Marchai never received
notice of the sale. In addition, SFR’s argument that the Nevada Supreme Court
already decided a facial challenge to NRS 116 lacks merit. Further, contrary to
SFR’s conclusion, the Nevada Legislature’s enactment of NRS 116 qualifies as state
action under the due process clause. Moreover, SFR’s argument that the language
in NRS 116 does not contain an improper “opt-in” ignores accepted rules of
statutory construction and provides an incredibly strained reading of NRS
116.31168.

Sixth, the terse, unsupported single paragraph SFR provides in opposition to
Marchai’'s argument that NRS 116 enacted a regulatory taking provides no
authority to refute Marchai’s contention that the Nevada Legislature’s enactment of
NRS 116 enacted a regulatory taking.

Seventh, this Court can either apply the Nevada Supreme Court’s decision in
SFR Investments Pool 1, LLC v. U.S. Bank, N.A. prospectively and avoid the
constitutional problems created by the statute, or it can strike down NRS 116 as
unconstitutional as it failed to give fair notice to Marchai. Either way, this Court
should grant summary judgment in favor of Marchai and against SFR.

Accordingly, Marchai respectfully requests that this Court grant its motion

for summary judgment and deny SFR’s motion for summary judgment.
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II. STATEMENT OF UNDISPUTED FACTS?

In its opposition, SFR quibbles with Marchai’s statement of undisputed
facts.3

SFR contests Marchai’s statement that Alessi & Koenig did not rescind its
prior notices.4 Instead, SFR contends that Alessi & Koenig did rescind ore notice of
trustee’s sale.> However, Marchai acknowledged that Alessi & Koenig rescinded one
notice of trustee’s sale 1n its motion.® What Aless1 & Koenig did not do, however,
was rescind the Notice of Delinquent Assessment (Lien) recorded on October 8,
2008, the Notice of Default and Election to Sell Under Homeowners Association
Lien recorded on January 5, 2009, and the Notices of Trustee’s Sale recorded on
March 29, 2011, and October 31, 2012. SFR conveniently ignores these facts
because they demonstrate that Wyeth Ranch “instituted an action to enforce its
lien” in 2008, 2009, or 2010, and Perez then paid the superpriority portion of the
lien, leaving Wyeth Ranch with only a subpriority lien to foreclose. Thus, SFR has

not created a genuine issue of material fact that will defeat Marchai’s motion.?

2 In Marchai, B.T.’s Opposition to SFR Investments Pool 1, LL.C’s Motion for Summary
Judgment, Marchai supplemented the statement of undisputed facts with additional facts that refute
SFR’s unsupported “facts.” Accordingly, Marchai incorporates by reference each of the facts set forth
in its opposition and the exhibits attached thereto in support of its motion for summary judgment.

3 See SFR Investments Pool 1, LL.C’s Opp’'n to Marchai, B.T.’s Mot. for Summ. J. at 4:12-5:15
(Feb. 4, 2016).
4 See id. at 4:14-5:4.
5 See id. at 4:18-21.
6 See Marchai, B.T.’s Mot. for Summ. J. at 12:13-14 (Jan. 14, 20186); see also Ex. 1-D to App. of
Exs. in Supp. of Marchai, B.T.’s Mot. for Summ. J (Jan. 14, 2016).
7 Marchai addresses SFR’s second “factual issue” below in Section III(B).
D
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III. ARGUMENT?®

A, SFR does not dispute (nor can it) that the foreclosure sale (to
the extent it conveyed anything at all) conveyed an interest
subject to Marchai’s deed of trust.

Marchai’s first argument why this Court should grant summary judgment in
its favor and against SFR is that Perez paid the superpriority portion of the lien
when she paid $3,230.00 in assessments following Wyeth Ranch'’s institution of an
action to enforce the lien. SFR’s response to this most important of arguments?
Crickets.

SFR does not dispute that Wyeth Ranch instituted an action to enforce its
lien in either 2008, 2009, or 2010. Further, SFR does not dispute that Perez paid
$3,230.00 following Wyeth Ranch’s institution of an action to enforce the lien.
Finally, SFR does not dispute that the $3,230.00 payment greatly exceeded nine
months of Wyeth Ranch’s dues. Accordingly, SFR cannot dispute that Perez
satisfied the superpriority portion of Wyeth Ranch’s lien and, thus, the
foreclosure—to the extent it conveyed anything at all—existed of purely the
subpriority portion of the lien.? Thus, this Court must enter summary judgment in

Marchai’s favor and against SFR.

8 Marchai, B.T.’s Opposition to SFR Investments Pool 1, LLC’s Motion for Summary Judgment
contains extensive argument expressly refuting many of the arguments SFR set forth in its
opposition. Rather than repeating all of those arguments here, Marchai incorporates each of the
arguments by reference as if fully set forth herein.

9 See SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408,

411 (2014); see also CitiMorigage, Inc. v. Alessi & Koenig, LLC, No. 2:13-CV-01976-JCM-(GWF), 2015
WL 112892, at *5 (D. Nev. Jan. 8, 2015) (granting summary judgment in favor of CitiMortgage
because the association received payment of nine months of assessments following the recording of a
notice of default).
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B. SFR has presented no admissible evidence that Alessi & Koenig
obtained title—either legal or equitable—such that it acted as a
trustee and could convey any interest to SFR.

SFR repeatedly tries to hang its hat on the recitals in the “Trustee’s” Deed
Upon Sale. In fact, in its motion for summary judgment, SFR even conceded that it
had “no reason to doubt the recitals in the Trustee’s Deed Upon Sale.”10 Those
recitals state that SFR acquired Alessi & Koenig's interest in the property. But,
SFR has presented no evidence that Alessi & Koenig had any interest in the
property to convey. Nevertheless, SFR contends that the “Trustee’s” Deed Upon
Sale states that Wyeth Ranch was the “foreclosing beneficiary” and SFR is the
“erantee.”!! However, SFR has failed to introduce any admissible evidence that
Alessi & Koenig was a trustee that held an interest in the property in trust for the
benefit of Wyeth Ranch.!2 In fact, without a written trust agreement proving that
Wyeth Ranch transferred title—either legal or equitable—to Alessi & Koenig, SFR
could not have acquired anything from Aleséi & Koenig through the “Trustee’s”
Deed Upon Sale.!® Accordingly, this Court should grant summary judgment in

favor of Marchai and against SFR. !4

10 See Decl. of Paulina Kelso, attached as Ex. B to SFR Investments Pool 1, LLC’s Mot. for
Summ. J. § 4 (Jan. 14, 2016).

11 See SFR Investments Pool 1, LLC’s Opp’'n to Marchai, B.T.’s Mot. for Summ. J. at 5:5-15.
12 See generally id.

13 See NRS § 11.205(1) (“No estate or interest in lands . . . nor any trust or power over or
concerning lands, or in any manner relating thereto shall be created, granted, assigned, surrendered
or declared . . . unless by act or operation of law, or by deed or conveyance, in writing, subscribed by
the party creating, granting, assigning, surrendering or declaring the same, or by the party’s lawful
agent thereunto authorized in writing.”) (emphasis added); see also NRS § 11.235 (“Every grant or
assignment of any existing trust in lands, goods, or things in action, unless the same shall be in
writing, subscribed by the person making the same, or by his or her agent lawfully authorized, shall
be votd.”) (emphasis added).

14 Because no written document establishes that Alessi & Koenig acted as a trustee for Wyeth
Ranch and thus any such interest is void as a matter of law, SFR’s attempt to rely upon a
“disputable presumption” that a “trustee” conveyed real property to a particular person actually
conveyed the property to the person, is not only rebutted, but completely inapplicable here. See SFR

7
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C. Even after the Nevada Supreme Court issued its opinion in
Shadow Wood Homeowners Association, Inc. v. New York
Community Bancorp, Inc., SFR continues to improperly argue
that the recitals in the “trustee’s deed” are conclusive.

In the Opposition, SFR repeatedly argues that the recitals in the trustee’s
deed are “conclusive,” and thus, not subject to challenge by Marchai.!> However, as
Marchai noted in its opposition to SFR’s motion for summary judgment, the Nevada
Supreme Court has now eviscerated the “conclusive proof’ language in NRS
116.3116.16

In Shadow Wood, the court refused to read the recitals as broadly as SFR
argues here.!?” Instead, the court recognized “that courts retain the power to grant
equitable relief from a defective foreclosure sale despite NRS 116.31166.”!% Thus,
SFR’s reliance upon the “conclusive” recitals in the Trustee’s Deed Upon Sale do not
bar this Court’s power to grant equitable relief from a defective foreclosure.!9

In addition, SFR claims that Marchai “does not dispute that” Wyeth Ranch
and Alessi “complied with the notice and publication requirements.”?® In addition,
Marchi claims that “[d]espite being mailed all the necessary notices, the Bank did

absolutely nothing to protect its interest.”2! SFR is wrong.

Investments Pool 1, LLC’s Opp’n to Marchai, B.T.'s Mot. for Summ. J. at 6:2-8; see also NRS §§
11.205(1), 11.235.

15 See SFR Investments Pool 1, LLC’s Opp'n to Marchai, B.T.’s Mot. for Summ. J. at 6:20-7:28.

16 See Marchai, B.T.’s Opp’'n to SFR Investments Pool 1, LLC’s Mot. for Summ. J. at 10:7-11:14
(Feb. 3, 2016) (citing Shadow Wood Homeowners Ass’n, Inc. v. N.Y. Community Bancorp, Inc., No.
63180, 132 Nev. Adv. Op. 5, 2016 WL 347979 (Jan. 28, 2016)).

17 Shadow Wood, 132 Nev. Adv. Op. 5, 2016 WL 347979, at *4.

18 Id. at *5.
19 See id.
20 See SFR Investments Pool 1, LLC’s Opp'n to Marchai, B.T.'s Mot. for Summ. J. at 7:15-16

(Feb. 4, 2016).

21 See id. at 7:21-22.

JA_ 0892




O 0 =3 & O s W N =

BN N NN N NN NN e e e e e et e e e
00 ~1 & O s WN = O W O a0 R W NN= O

In the Motion, Marchai detailed the fact that Alessi & Koenig did not conduct
a proper foreclosure in accordance with NRS 116.22 Further, as set forth in the
opposition to SFR’s motion for summary judgment, Marchai did not have notice of
the sale and, when Marchai’s servicer learned of the sale (less than twenty-four
hours before the sale) it took immediate steps to postpone the foreclosure so that it
could pay the lien, but Wyeth Ranch refused the reasonable request.2? Thus, SFR’s

argument that Marchai sat on its rights is completely false.

D. Consistent with Shadow Wood, the foreclosure sale here is
srossly inadequate because it did not fetch more than 20% of
the fair market value of the property and, if required, the sale
was grossly unfair to Marchai.

In its opposition to SFR’s motion for summary judgment, Marchai set forth
substantial arguments as to why a foreclosure sale that fetches only 6.8% of the
value of the property is commercially unreasonable as a matter of law.2¢ Marchai
will not reiterate those arguments here.

However, Marchai must address SFR’s improper interpretation of the
Nevada Supreme Court’s opinion in Shadow Wood. Specifically, SFR contends that
under Shadow Wood, a court cannot set aside a foreclosure sale that fetches a
grossly inadequate price as a matter of law without some proof of fraud, oppression,
or unfairness.?> SFR 1s wrong.

In Shadow Wood, the Nevada Supreme Court expressly recognized that a
grossly inadequate price can justify setting aside a sale as a matter of law.

Although the court recognized that “demonstrating that an association sold a

22 See Marchai, B.T.’s Mot. for Summ. J. at 29:1-30:2 (Jan. 14, 2016).

23 See Marchali, B.T.'s Opp'n to SFR Investments Pool 1, LLC’s Mot. for Summ. J. at 4:5-7:2
(Feb. 3, 2016).

24 See id. at 12:18-14:10.

25 See SFR Investments Pool 1, LLC’s Opp'n to Marchai, B.T.’s Mot. for Summ. J. at 9:17-10:12.

9
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property at its foreclosure sale for an inadequate price is not enough to set aside” a
sale without “a showing of fraud, unfairness, or oppression,” a party challenging a
sale can “establish that the foreclosure sale price was grossly inadequate as a
matter of law.”26 The court then noted that because the price fetched at the
foreclosure sale exceeded 20% of the fair market value of the property, the sales
price was not grossly inadequate as a matter of law.2? Here, however, the price
fetched only 6.8% of the fair market value of the property. Thus, under the
reasoning in Shadow Wood, the sale in this case is “grossly inadequate as a matter
of law.”28

Nevertheless, even if this Court concludes that Marchai must still provide
evidence of fraud, oppression, or unfairness, Marchai’s opposition to SFR’s motion
for summary judgment provides plenty of evidence that the sale in this case was not
commercially reasonable.2® In addition, because the Covenants, Conditions, and
Restrictions provide that an assessment lien will not defeat a first deed of trust,
Marchai and any potential bidders were certainly “lulled into a false security” that
foreclosure will not affect Marchai’s deed of trust.3? Accordingly, this Court should

grant Marchai’s motion for summary judgment.3!

26 See Shadow Wood Homeowners Ass’n, Inc. v. N.Y. Community Bancorp, Inc., 132 Nev. Adv.
Op. 5, 2016 WL 347979, at *6 (Nev. Jan. 28, 2016) (emphasis added).

i See id. (citing Restatement (Third) of Property: Mortgages § 8.3 cmt. b (1997) recognizing
that a court can invalidate a sale for a grossly inadequate price, which is a sale that fetches less than
20% of the fair market value).

28 See id.

2 See Marchai, B.T.’s Opp’n to SFR Investments Pool 1, LL.C’s Mot. for Summ. J. at 14:10-
17:16 (Feb. 3, 2016).

30 See Golden v. Tomiyasu, 79 Nev. 503, 516, 387 P.2d 989, 995 (1964). Even though the
Nevada Supreme Court ultimately determined that an association could not, through its CC&R’s,
subordinate its lien to a first deed of trust, that does not mean that this Court should not consider
the fact that the CC&Rs have mortgage savings clauses when determining whether there was any
“uanfairness” in the foreclosure. As the Nevada Supreme Court noted in Shadow Wood, this Court
“must consider the entirety of the circumstances that bear upon the equities.” See Shadow Wood

10
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E. SFR cannot establish as a matter of law that it is a bona fide
purchaser.

As set forth in Marchai’s opposition to SFR’s motion for summary judgment,
SFR bears the burden of demonstrating that it is a bona fide purchaser for value.32
As set forth in Marchai’s opposition, SFR cannot satisfy its burden as a matter of
law.33 In addition to the argument set forth in Marchai’s opposition, SFR also had
notice under the CC&R’s that the foreclosure of an association’s lien would not
defeat the holder of a first deed of trust. Although, the Nevada Supreme Court later
concluded that the CC&R’s could not subordinate their liens consistent with
UCIOA, SFR was certainly on notice that, at least according to the CC&R’s, Wyeth
Ranch’s foreclosure could not defeat Marchai’s deed of trust. Accordingly, SFR

cannot establish that it 1s a bona fide purchaser for value.

F. SFR completely ignores Marchai’s argument that NRS 116
violates due process under the void for vagueness doctrine.

Although SFR takes several meritless positions against Marchai’s argument
that NRS 116 did not provide due process to Marchai because of the statute’s
unconstitutional “opt-in” provision, SFR makes no argument even attempting to

refute Marchai's argument that NRS 116 failed to provide fair notice that the non-

Homeowners Ass'n, Inc. v. N.Y. Community Bancorp, Inc., 132 Nev. Adv. Op. 5, 2016 WL 347979, at
*9 (Nev. Jan. 28, 2016).

3 SFR’s contention that a balance of equities weighs in favor of SFR ignores the facts of this
case. (See SFR Investments Pool 1, LLC’'s Opp’'n to Marchai, B.T.’s Mot. for Summ. J. at 10:13-11:7
(Feb. 4, 2016)). Contrary to SFR’s allegations, Marchai did not have notice of the foreclosure until
after the sale. Compare id. at 10:13-22 with Marchai, B.T.’s Opp'n to SFR Investments Pool 1,
LLC’s Mot. for Summ. J. at 4:5-5:8. In addition, when Marchai’s servicer learned of the sale the
afternoon before the sale occurred, it promptly took steps to contact Wyeth Ranch to postpone the
sale so that it could pay the lien, but Wyeth Ranch unreasonably refused. (See id. at 5:8-7:2.) Thus,
the balance of equities tips sharply in favor of Marchai, not SFR.

3z See Marchai, B.T.’s Opp’n to SFR Investments Pool 1, LLC's Mot. for Summ. J. at 17:21-22
(citing Bailey v. Buiner, 64 Nev. 1, 7, 176 P.2d 226, 229 (1947) (recognizing that a person who seeks
to establish a higher priority based upon the claim that he is a bona fide purchaser bears the burden

of proof)).

33 See id. at 17:17-19:2.

11
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judicial foreclosure of an association’s lien will extinguish a first deed of trust.34
Even though the motion detailed the conflicting, constitutionally ambiguous,
internally inconsistent language of NRS 116 and why, this Court cannot, consistent
with the fair notice doctrine, enforce NRS 116 to deprive Marchai of its interest in
property, SFR again responds with crickets.3% Accordingly, this Court should grant

summary judgment in favor of Marchai and against SFR.

G. SFPR’s argument that Marchai lacks standing to raise a facial
challenge because it received notice of the foreclosure rests
upon a faulty premise.

SFR’s opposition incorrectly argues that Marchai—whom SFR decelvingly
refers to as the “Bank”—received actual notice from Alessi by way of the notice of
default and notice of sale.36 Thus, according to SFR, Marchai lacks standing to
contest the facial constitutionality of the statute.?” However, SFR’s premise that
Marchai received the notices of the sale is factually incorrect.

As set forth in Marchai’s opposition to SFR’s motion for summary judgment,
Marchai did not receive any of the notices of the foreclosure.38 In fact, Marchai did
not learn of the foreclosure until after the foreclosure occurred.’® Because Marchai
did not receive any notice, let alone actual notice, of the sale, SFR’s argument that

Marchai lacks standing is without merit.10

34 See SFR Investments Pool 1, LL.C’s Opp'n to Marchai, B.T.’s Mot. for Summ. J .at 14:14-25:3.
35 Compare Marchai, B.T.’s Mot. for Summ. J. at 30—-49 (Jan. 14, 2016) with SFR Investments
Pool 1, LL.C’s Opp’n to Marchai, B.T.’s Mot. for Summ. J. at 14:14-25:3.

36 See SFR Investments Pool 1, LLC’s Opp'n to Marchai, B.T.’s Mot. for Summ. J. at 14:17-18.
37 See id. at 14:14-17:3.

38 See Marchai, B.T.’s Opp’n to SFR Investments Pool 1, LL.C’s Mot. for Summ. J. at 5:5-8 (Feb.
3, 2016).

39 See 1d.
40 In a footnote, SFR contends that because Marchai did not appear for a deposition on
December 2, 2015, that Marchai cannot introduce any evidence to support the fact that it did not

12
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H. The Nevada Supreme Court has not decided the
constitutionality of NRS 116.

SFR argues that the Nevada Supreme Court in SFR Investments Pool 1, LLC

v. U.S. Bank, N.A. already decided that NRS 116 is constitutional, on its face.4! The
Nevada Supreme Court made no such ruling.

In SFR, U.S. Bank presented an as-applied, not facial, challenge to the
association’s compliance with the notice provisions of NRS 116, arguing that “the
content of the notice it received” was not specific enough to satisfy statutory
requirements.‘2 U.S. Bank also argued that the association’s notice did not explain
“how the beneficiary of the first deed of trust c[ould] prevent the superpriority
foreclosure sale.”43 However, the Nevada Supreme Court did not actually resolve
U.S. Bank’s as-applied challenge because, “at the pleadings stage, we credit the
allegations of the complaint that SFR provided all statutorily required notices as
true and sufficient to withstand a motion to dismiss.”#1 Thus, because the court
accepted the allegations of the complaint as true, the court did not determine
whether the association complied with NRS 116’s notice requirements.45

Instead, in SFR, all parties acknowledged that U.S. Bank received notice.

U.S. Bank disputed the sufficiency of the notice and the information provided. The

receive notice. (See SFR Investments Pool 1, LL.C’s Opp’'n to Marchai, B.T.’s Mot. for Summ. J. at 14
n.12) Not surprisingly, SFR fails to cite any authority for such a draconian legal theory. (See id.)
In fact, although this Court can award sanctions for the failure of a party to appear at a deposition,
the Court can only award those sanctions “on motion.” See N.R.C.P. 37(d). Here, SFR has made no
such motion. Accordingly, this Court cannot ignore any facts presented by Marchai.

41 See id. at 18:11-20:3.

12 SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d. 408, 418
(2014)

43 Id.
4 Id.
45 Id.; see also Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670, 672
(2008). |
13
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Nevada Supreme Court never addressed, nor did U.S. Bank allege, any facial
shortcomings of NRS 116 itself.46

Thus, in SFR, the parties presented, and the court decided, only whether the
nonjudicial foreclosure of the specific lien in that case violated U.S. Bank’s right to
due process. The parties did not raise the issue of whether the specific “opt-in”
notice provisions of NRS 116 violate due process on its face.

Here, however, Marchai asserts a direct facial challenge to NRS 116. Thus,
the particular facts of this case are irrelevant and Marchai presents a purely legal
issue appropriate for decision on summary judgment.4” Whether an individual
lienholder received notice, or if the association complied with all of NRS 116’s
requirements, are also irrelevant for the purposes of this argument.4® Instead, this
Court need only determine whether NRS 116’s terms, on its face, violate a
constitutional right. For the reasons set forth in Marchai’s motion, NRS 116 is
unconstitutional because its “opt-in” notice provisions do not comport with due
process.

In response to SFR’s attempt to rely upon the dissenting opinion in SFR
Investments Pool 1, v. U.S. Bank, for the position that the incorporation of NRS
107.090 mandates notice to “first security holders who have recorded their security
interest when the association is foreclosing on its lien,” this Court should note that
the majority opinion never makes this statement.*® Thus, SFR’s citation to the

dissent is not persuasive or controlling authority here.

16 See generally SFR, 130 Nev. Adv. Op. 75, 334 P.3d 408; see also Resp’t Answering Br., SFR
Investments Pool 1 v. U.S. Bank, 2013 WL 9743231 at 23-26.

17 Ezell v. City of Chicago, 651 F.3d 684, 697 (7th Cir. 2011).
48 Id.
19 See SFR, 130 Nev. Adv. Op. 75, 334 P.3d at 422.
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Further, contrary to SFR’s contention, the Nevada Supreme Court’s denial of
rehearing does not equate to a substantive consideration and rejection of a facial
challenge to NRS 116.50

Finally, because the parties to SFR Investments Pool 1 v. U.S. Bank, did not
expressly raise the facial constitutionality of NRS 116, the implication that the
Court decided the issue anyway contravenes express precepts of judicial review.51
Accordingly, the existence of amicus briefs on rehearing that challenged the facial
constitutionality of NRS 116 cannot constitute grounds for a conclusion that the

Nevada Supreme Court has already considered and rejected these arguments.

I. The Nevada Legislature’s enactment of NRS 116 is sufficient
state action to invoke constitutional protections.

SFR’s assertion that there is no constitutional violation because there is no
state action is incorrect. SFR’s argument fails because the Nevada Legislature’s
enactment of NRS 116 satisfies the state actor requirement. “[A] ‘state action
requires both an alleged constitutional deprivation ‘caused by the exercise of some
right or privilege created by the State or by a rule of conduct imposed by the State

or by a person for whom the State is responsible,’ and that ‘the party charged with

50 See Marshak v. Reed, 229 F. Supp. 2d 179, 184 (E.D.N.Y. 2002), affd 87 F. App’x 208 (2d Cir.
2004); Landreth v. Comm’r, 859 F.2d 643, 648 (9th Cir. 1988); Exxon Chemical Patents, Inc. v.
Lubrizon Corp., 137 ¥.3d 1475, 1479 (Fed. Cir. 1998); Fernandez v. Chardon, 681 F.2d 42, 51 n.7 (1st
Cir. 1982); Riley v. Camp, 130 F.34d 958, 984 (11th Cir. 1997); Luckey v. Miller, 929 F.2d 618, 622
(11th Cir. 1991); see also Maryland v. Baltimore Radio Show, 338 U.S. 912, 919 (1950) (“Inasmuch,
therefore, as all that a denial of a petition for a writ of certiorari means is that fewer than four
members of the Court thought it should be granted, this Court rigorously has insisted that such a
denial carries with it no implication whatever regarding the Court’s views on the merits of a case
which it has declined to review.”).

51 See Schuck v. Signature Flight Support of Nev., Inc., 126 Nev. 434, 436, 245 P.3d 542, 544
(2010) (stating that an appellate court will not hear arguments raised for the first time on appeal on
the grounds that doing otherwise would jeopardize the efficiency, fairness, and integrity of the
judicial system).
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the deprivation must be a person who may fairly be said to be a state actor.”52
SFR’s argument that the foreclosure sale is a private action misconstrues Marchai's
due process claim. Marchai has not challenged the specific exercise of the powers
enumerated in NRS 116. Instead, Marchai has asserted a facial challenge to NRS
116, which deprives lenders of an interest in real property without notice.

The property deprivation without notice is the result of the actions of the
Nevada Legislature, which drafted and enacted a constitutionally infirm statute.
“State actions within the meaning of the Fourteenth Amendment include not only
the acts of a legislature, but also the actions of the State’s judicial officers.”’3 The
creation of law is an exclusively governmental function reserved to the legislature
and, in certain circumstances, regulatory agencies. The unconstitutional conduct
here is the direct result of the Nevada Legislature’s creation and enactment of a
statute that does not, on its face, comport with due process.

In addition, SFR has invoked the power of this Court to enforce an
unconstitutional statute. Because SFR needs this Court’s power to give affect to an

unconstitutional statute, sufficient state action exists.54

J. SFR’s contention that NRS 116 does not create an improper
“opt-in” provision ignores the conflicting language of the
statute.

In its final attempt to minimize the clear “opt-in” language of NRS 116, SFR
contends that NRS 116.31168 incorporates by reference all of NRS 107.090, which

requires notice to all subordinate lienholders. SFR’s argument lacks merit.

52 Wong v. Dep’t of Health & Human Servs., No. 2:10-CV-00249-KJD-(GWF), 2011 WL 769973,
at *4-5 (D. Nev. Feb. 26, 2011) (quoting Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40 (1999)
(citing Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982))).

53 Beazley v. Davis, 92 Nev. 81, 83, 545 P.2d 206, 208 (1976).

64 See Shelley v. Kramer, 334 U.S. 1, 6 (1948).
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First, SFR ignores the argument in Marchai’s motion for summary judgment
that NRS 116.31168 cannot incorporate the provisions of NRS 107.090 as NRS 116
and NRS 107.090 had different requirements concerning service of the notices of
default and sale.5® For example, NRS 116 required service by first class mail,
whereas NRS 107.090 required service by certified mail, return receipt requested.56
However, service by first class mail and service by certified mail are not the same.57

Second, the plain language of NRS 116.31168 applies only to requests for
notice. Specifically, NRS 116.31168 read, in its entirety:

The provision of NRS 107.090 apply to the foreclosure of an
association’s lien as if a deed of trust were being foreclosed. The
request must identify the lien by stating the names of the unit’s owner
and the common-interest community.

Here, NRS 116.31168 can be read to only involve notice to those who request 1t.58
SFR’s interpretation fails to interpret the language as a whole, which this Court

must.59
Third, SFR’s contention that NRS 116.31163 and NRS 116.311635’s language
that requires service of the notice of default upon the “holder of a recorded security

interest . . . who has notified the association,” means that by recording the notice

55 See Marchai, B.T.’s Mot. for Summ. J. at 46:6-48:2 (Jan. 14, 2016).
56 See id.; compare NRS §§ 116.31163 (2011) & NRS 116.311635 (2011) with NRS 107.090.
57 In re Frazier, 394 B.R. 399, 400 (Bankr. E.D. Va. 2008).

58 See Seput v. Lacayo, 122 Nev. 499, 502, 134 P.3d 733, 735 (2006) (noting that courts must
enforce the plain, unambiguous language of the statute without resorting to rules of statutory
construction). The plain language of NRS § 116.31168, which refers solely to the request for notice
also defeats SFR's application of the constitutional avoidance doctrine. The constitutional avoidance
doctrine “comes into play only when, after application of ordinary textual analysis, a statute 1s found
to be susceptible of more than one construction” and the constitutional avoidance doctrine provides a
means of choosing between two reasonable constructions. Clark v. Martinez, 543 U.S. 371, 385

(2005).
59 See Int'l Game Tech., Inc. v. Second Jud. Dist. Ct., 122 Nev. 132, 152, 127 P.3d 1088, 1102

(2006) (“[W]hen interpreting a statute, a court should consider multiple legislative provisions as a
whole.”)
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the holder of a security interest is notifying the association completely lacks merit.
If SFR’s interpretation is correct, then the language of “who has notified the
association” 1s meaningless since the recording itself, in SFR’s view, notifies the
association. However, this Court must give effect to all of the language of a

statute.8? Accordingly, SFR’s claim that NRS 116.31168 incorporates NRS 107.090

as a whole lacks merit.

K. SFR provides no authority to suggest that an association
foreclosure cannot constitute a regulatory taking.

In response to Marchai’s argument that the Nevada Legislature’s enactment
of NRS 116 enacted a regulatory taking, SFR simply says it does not, without
burdening this Court with the citation of any authority.5!

The facts here are akin to Armstrong, cited in Marchai’s motion for summary
judgment, which SFR completely ignores.62 In Armstrong, the contract that created
the possibility that the government may recover the liened property was enacted
prior to recording the secured interest. The party entitled to a secured interest had
knowledge of a preexisting contract or right, as SFR contends Marchai had here
(and Marchai disputes), which provided the potential of a future government
taking.63 However, despite the pre-existing contract, there was no injury or taking
until the government physically took possession of the property, making it

impossible for the lienholder to enforce its lien.$¢ The Court recognized that the

60 See Williams v. United Parcel Servs., 129 Nev. Adv. Op. 41, 302 P.3d 1144, 1147 (2013)
(“Provisions are read as a whole, with effect given to each word and phrase.”)

61 See SFR Investments Pool 1, LL.C’s Opp’'n to Marchai, B.T.'s Mot. for Summ. J. at 25:4-17
(Feb. 4, 2016).

62 See Marchai, B.T.’s Mot. for Summ. J. at 61:12-63:10 (Jan. 14, 2016) (citing Armstrong v.
United States, 364 U.S. 40, 48 (1960)).

63 Armstrong, 364 U.S. at 48.

64 Id.
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potential for possession of the liened property did not constitute actual knowledge,
which may negate a takings claim.% Accordingly, the Court concluded that the
government’s conduct constituted an unconstitutional taking, even though the
statute existed when the liens recorded.56

Armstrong is particularly instructive because the government’s prospective
authorization of the taking occurred before any lien existed, and the government
action that ultimately authorized the taking did not, by itself, effect the taking.57
Although the contract was in place, prior to the lien, the taking did not occur until
the shipbuilding company’s default triggered the government’s retention of the
materials without compensation to the materialmen for its lien.¢8

Likewise here, it is immaterial that the enactment of NRS 116 predated
Marchai’s deed of trust.6? It is the default of Perez’s assessment obligations that
triggers the taking, and thus the harm to the lienholder.”

None of SFR’s arguments demonstrate how Wyeth Ranch’s sale was not an
unconstitutional taking. Accordingly, this Court should grant summary judgment

in favor of Marchai and against SFR.

65 Id.

66 Id.

67 Id.

68 Id.

69 See id.

70 See id. (“The total destruction by the government of all compensable value of these liens,

which constitute compensable property, has every possible element of a Fifth Amendment ‘taking’
and is not a mere ‘consequential incidence’ of a valid regulatory measure.”)
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L. This Court should apply SFR Investments Pool 1, LLC v, U.S.
Bank, N.A. prospectively as the Nevada Supreme Court has
changed the well-accepted meaning of “institution of an
action” without notice.

As set forth in the motion, and supported by, the court’s opinion in Christina
Tr. v. S&P Homes, this Court should apply the Nevada Supreme Court’s opinion in
SFR Investments Pool 1, LLC v. U.S. Bank, N.A. prospectively.”! SFR disputes
Christina Trust’s analysis and contends that the interpretation of a statute can
never be applied prospectively.”? SFR’s arguments lack merit.

In Chevron Oil Co. v. Huson, the United States Supreme Court expressly
recognized that courts can apply their decisions prospectively.” In Chevron Oil Co.,
the Court concluded that Louisiana’s one-year statute of limitation applied to claims
under the Lands Act. The Court, however, decided that it would apply that decision
prospectively because to apply it retroactively would bar the plaintiff's claim, which
the Court concluded was incredibly inequitable.?

Likewise, here, the Nevada Supreme Court issued a decision in SFR
Investments Pool 1, LLC v. U.S. Bank, N.A., that concluded, for the first time, that
the meaning of “institution of an action” in NRS 116.3116 does not have the same
recognized meaning of “institution of an action” that the Legislature has used

previously or that is widely accepted.” In other words, the court’s decision in SFR

7i See Marchai, B.T.’s Mot. for Summ. J. at 63:11-65:4 (Jan. 14, 2016) (citing Christina Tr. v. K
& P Homes, No. 2:15-CV-01534-RCJ-(VCF), 2015 WL 6962860 at *4 (D. Nev. Nov. 9, 2015)).

72 See SFR Investments Pool 1, LLC’s Opp'n to Marchai, B.T.’s Mot. for Summ. J. at 25:19-26:7
(Feb. 4, 2016).

73 404 U.S. 97, 105-06.

7 Id. at 106-108.

75 Compare SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d
408, 414-17 (2014) with NRS § 598A.110 & NRS § 100.115(2); see also Trustees of MacIntosh
Condominium Ass’n v. F.D.1.C.,L 908 F. Supp. 58, 63 (D. Mass. 1995) (“It is uncontested by the parties
that a lawsuit is required before a lien for unpaid condominium fees achieves a ‘super-priority’
status.”); Benson v. Zoning Bd. of Appeal of Town of Westport, 873 A.2d 1017, 1022 (Conn. Ct. App.
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pulled the rug out from under lenders and persons like Marchai, who justifiably
relied upon the Nevada Legislature’s use of “institution of an action” to mean
precisely what it has always meant: the filing of a civil complaint.”® If, as SFR has
concluded, institution of an action means something different than its well-accepted
meaning, then this Court can choose to apply SFR prospectively in accordance with
Chevron Oil Co., or this Court can strike down NRS 116 as unconstitutional as it
failed to provide fair notice to Marchai.”? Either way, this Court should grant
summary judgment in favor of Marchai and against SFR.
IV. CONCLUSION

No genuine issues of material fact preclude this Court from granting
summary judgment in favor of Marchai and against SFR, particularly on the ground
that Perez satisfied the superpriority portion of Wyeth Ranch’s lien when it paid

more than nine months of association dues. Accordingly, Marchai respectfully

2005) (“[O)ur review of statutes and appellate case law reveals that the ‘institution of an action’ has
never been held to mean anything other than the filing of a civil action in court.”).

78 See id.; see also Chevron Oil Co., 404 U.S. at 107-08 (refusing to apply the correct
interpretation of the statute of limitations under the Lands Act because it would pull the rug out
from under a plaintiff who relied upon prior interpretations of the same act by the Fifth Circuit).

7 Compare Chevron Oil Co., 404 U.S. at 10708 with F.C.C. v. Fox Television Stations, 132 S.
Ct. 2307, 2318 (2012) (recognizing that an “abrupt change” in the meaning of a law fails to provide
fair notice and violates due process).
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requests that this Court grant its motion for summary judgment and deny SFR's

motion for summary judgment.

DATED this 8th day of February 2016.

DAVID J. MERRILL, P.C.

By:

DAVID J. MERRILL

Nevada Bar No. 6060

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145
(702) 566-1935

Attorneys for MARCHAI, B.T.

22

JA_ 0906




W 00 =1 O N m W N

N N N N NN NN NN e e e e e e d e
Q@ 1 & O b W = O O 0 2 O W NN = O

CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of February 2016, a copy of the foregoing

Marchai, B.T.’s Reply in Support of Motion for Summary Judgment was served

electronically to the following through the Court’s electronic service system:

Howard Kim & Associates
Contact
Diana S. Cline
Sarah Felts

Email
diana@hkimlaw.com
sarah@hkimlaw.com

Tomas Valerio tomas@hkimlaw.com
Howard Kim & Associates
Contact ~ Email

E- Se_mce for I-_Ioward Klm |

eservme@hklmlaw com

An employe’e o% Dav 33 ﬁerrﬂl P.C.
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DIANA CLINE EBRON, ESQ.

Nevada Bar No. 10580

E-mail: diana@KGElegal.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@KGElegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@KGElegal.com
KIM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool I, LLC

Electronically Filed

02/09/2016 06:43:50 PM

%;.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

MARCHAI B.T., a Bank Trust,

Plaintiff,
VS.

CRISTELA PEREZ, an individual; SFR
INVESTMENTS POOL 1, LLC, a limited
liability company; U.S. BANK NATIONAL
ASSOCIATION, N.D., a national association;
DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counterclaimant/Cross-Claimant,
VS.

MARCHAIB.T., a Bank Trust; U.S. BANK
NATIONAL ASSOCIATION, N.D., a national
association; CRISTELA PEREZ, an individual;
and DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Case No. A-13-689461-C

Dept. No. VII

REPLY IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT AND
COUNTER-MOTIONS TO STRIKE
PURSUANT TO NRCP RULE 37(d) AND
EIGHTH JUDICIAL DISTRICT COURT
RULE 2.20(a)

Hearing Date: February 16, 2016
Hearing Time: 9:00 a.m.
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Counter-Defendant/Cross-Defendants.

SFR Investments Pool 1, LLC (“SFR”) hereby files its Reply in support of its Motion for
Summary Judgment. This Reply is based on the papers and pleadings on file herein, the following
memorandum of points and authorities, and any oral argument this Court may entertain. This Reply
is also based on SFR’s Motion for Summary Judgment (“SFR’s Mot.”), and SFR’s Opposition
(“SFR’s OPP”) to MARCHAI B.T., a Bank Trust, (“Marchai” or “the Bank™) Motion for Summary
Judgment (“Marchai’s Mot.”), which are incorporated fully herein by reference. SFR concurrently
files Counter-motions to strike portions of Marchai’s Mot., and Marchai’s Opposition to SFR’s
Mot.

1) Marchai’s Motion for Summary Judgment Grossly Exceeds the Authorized Page
Limit Without Permission of the Court; Striking the Excess is Appropriate

On January 14, 2016, MARCHALI, B.T., a Bank Trust (“Marchai” or “the Bank”) filed its
Motion for Summary Judgment. Said pleading totaled 67 pages, exclusive of the caption page, the
table of contents, the table of authorities, the Certificate of Service, and 271 pages of exhibits. The
brief grossly exceeds the page limit without permission of the court, or even seeking leave of the
court, as required by Eighth Judicial District Court Rule 2.20(a).

In light of the above, SFR Investments Pool 1, LLC (“SFR”) hereby objects to the
unapproved filing of said 67 page motion and moves the court to strike and not consider the excess

pages, i.e., pages 31-67 as filed.

2) Prior to the Close of Discovery Marchai’s Person Most Knowledgeable Failed to
Present For Duly Noticed Deposition; Striking Evidentiary Declarations Submitted

Now in Support of Marchai’s MSJ and in Opposition to SFR’s MSJ is Appropriate
Nevada Rule of Civil Procedure Rule 37(d) provides that if a person designated under Rule
30(b)(6) to testify on behalf of a party fails to appear before the officer who is taking the deposition
after being served with a proper notice, the court on motion may make such orders in regard to the

failure as are just. Here, the Rule 30 (b)(6) Notice of Marchai was duly Noticed for December 2,

2
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2015. At such time and place, with all counsel present, the individual failed to attend their

' Furthermore, Marchai’s responses to SFR’s amended interrogatories were served

deposition.
unverified by the party. Now, after the close of discovery in the matter, and in the face of opposing
motions for summary judgment, Marchai seeks to introduce Declarations from individuals not
previously identified or presented for testimony. Said Declarations are more specifically identified
as Exhibit 1 to Marchai’s Opposition to SFR’s Mot., the Declaration of Scott Sawyer; and Exhibit
2 to Marchai’s Opposition to SFR’s mot., the Declaration of Chaim Freeman. It would be
fundamentally unfair for said declarations to now be considered in light of the failure to appear for
deposition and failure to verify the responses to interrogatories. Accordingly SFR respectfully

moves this court that the declarations be striken from the record and not be otherwise considered

in reviewing the motions.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Nothing in the Bank’s opposition (“Bank’s Opp”) provides a reason against granting
summary judgment in favor of SFR:? (1) Because there were no irregularities with the sale
constituting fraud, unfairness, or oppression, SFR can rely on the conclusive recitals in the
foreclosure deed; (2) Because the Bank’s commercial reasonableness argument lacks merit since
price alone is never enough, and there is no evidence of fraud, unfairness, or oppression; (3)
Because SFR is a bona fide purchaser for value; (4) Because the Bank’s due process argument is
a non-starter since due process is not implicated, but even if it is, the Bank lacks standing because
it or its predecessors in interest received actual notice; (5) Because the Bank’s constitutional

argument is futile as the Nevada Supreme Court has already decided the issue in SFR2 (“SFR” or

! See Declaration of Diana Cline Ebron, Esq., attached hereto as Exhibit A.

* SFR hereby incorporates by reference its Opposition to the Bank’s Motion For Summary Judgment as
though fully set forth therein, and also incorporates by reference SFR’s Motion for Summary Judgment as
though fully set forth herein.

3 SFR Investments Pool I, LLC v. U.S. Bank, N.A., 130 Nev. ___, 334 P.3d 408, 419 (2014).
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“the SFR decision”); (6) Because the Bank’s retroactivity argument fails since the central case that
the Bank relies upon is not even germane to the issues in this case; and (7) Because Marchai, as a
Lienholder, 1s Not Entitled to an Equitable Remedy.

11. ARGUMENT

A. The Association Foreclosure Deed is Presumed Valid, and SFR Can Rely on the
Recitals Contained Therein as Conclusive Proof of the Association’s Compliance.

As fully discussed in SFR’s Opposition,* foreclosure sales and the resulting deeds are
presumed valid. NRS 47.250(16)-(18). “A presumption not only fixes the burden of going forward

with evidence, but it also shifts the burden of proof.” Yeager v. Harrah's Club, Inc., 111 Nev.

830, 834, 897 P.2d 1093, 1095 (1995) (citing Vancheri v. GNLV Corp., 105 Nev. 417, 421, 777

P.2d 366, 368 (1989).) “These presumptions impose on the party against whom it is directed the
burden of proving that the nonexistence of the presumed fact is more probable than its existence.”
Id. (citing NRS 47.180.). Here, in order to prevail, the Bank had the burden to prove that it is more
probable than not that the Association foreclosure sale and the resulting foreclosure deed are
invalid. Specifically, to overcome the presumption of validity the Bank had to plead and prove a
claim for fraud with particularity, or allege some unfairness or oppression that is not overshadowed
by its own bad acts. Here the Bank failed to meet its burden or overcome the presumption of
validity.> Thus, the foreclosure sale and foreclosure deed are presumed valid.

Furthermore, as fully discussed in SFR’s Motion® and SFR’s Opposition,’ a foreclosure
deed “reciting compliance with notice provisions of NRS 116.31162 through NRS 116.31168 ‘is
conclusive’ as to the recitals ‘against the unit’s former owner, his or her heirs and assigns and all
other persons.”” SFR, 334 P.3d at 411-412 (quoting NRS 116.31166(2)). In fact, the recitals “are

conclusive proof of the matters recited.” NRS 116.31166(1). In addition, while here SFR is a bona

4 SFR’s Opp., 6:1-7:28.

5 See SFR’s Opp., Section I1I(B) and ITI(E).
6 SFR’s Mot., Section ITI(B)

7 SFR’s Opp., Section I11(B)
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fide purchaser for value,® under Nevada law, it need not be a BFP to rely on the recitals as

conclusive proof. See Pro-Max Corp. v. Feenstra, 117 Nev. 90, 95, 16 P.3d 1074, 1077-78 (2001),

opinion reinstated on reh'g (Jan. 31, 2001)(holding that no limitation of bona fide purchaser can

be read into a statute providing a conclusive presumption).
While the deed recitals contained in NRS 116.31166 are generally conclusive as to those
matters asserted, the court may still set aside a defective foreclosure sale on equitable grounds.

Shadow Wood HOA, Inc. v. New York Cmty Bankcorp, 132 Nev. Adv. Op. 5, 2016 WL 347979

at *5-8 (Jan. 28, 2016). The deed recitals can only be overcome with evidence of fraud, unfairness
and oppression, similar to a commercial reasonableness analysis. Id. Indeed, this Court has

already mirrored this approach. SFR Investments Pool 1, LL.C v. Wells Fargo Bank, N.A., No. A-

13-682296-C, 2015 WL 4501851 *5 (Nev.Dist.Ct. July 21, 2015) (the bank did not present
“evidence of fraud, oppression or unfairness related to the foreclosure sale or some other legal
ground for setting aside the sale”).

Contrary to the Bank’s assertions, Bourne Valley is directly on point in this case. It is also

consistent with the above holding in Shadow Wood. Here, the foreclosure deed stated as follows:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed Trustee under
that certain Notice of Delinquent Assessment Lien, recorded December 20, 2011,
as Instrument number 0001246, in Clark County, does hereby grant, without
warranty expressed or implied to: SFR Investments Pool 1, LLL (Grantee), all its
right, title and interest in the property legally described as: WYETH RANCH-
UNIT 2 PLAT LOT 13 BLOCK A, as per map recorded in book 112 page 8 as
shown in the Office of the County Recorder of Clark County Nevada. Trustee states
that: This conveyance is made pursuant to the powers conferred upon Trustee by
NRS 116 et seq., and that certain Notice of Delinquent Assessment Lien, described
herein. Default occurred as set forth in a Notice of Default and Election to Sell
which was recorded in the office of the recorder of said county. All requirements
of law regarding the mailing of copies and the posting and publication of the copies
of the Notice of Sale have been complied with. Said property was sold by said
Trustee at public auction on August 28, 2013 at the place indicated on the Notice
of Trustee’s sale.

SFR’s Mot., Ex. A-10. Faced with similar recitals, the Bourne Valley court held the buyer "met

its burden of showing the required statutory notices were sent to the bank, reasoning that ”[g]iven

® See SFR’s Mot., Section III(D); see also SFR’s Opp., Section I1I(D)
5
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that the foreclosure deed recites there was a default, the proper notices were given, the appropriate
amount of time has lapsed between notice of default and sale, and notice of the sale was given,
under § 116.31166(1), the foreclosure deed constitutes ’conclusive proof’ that the required

statutory notices were provided.” Bourne Valley, 80 F.Supp.3d at 1135. The court continued that

the bank was then “required to come forward with evidence that a genuine issue of material fact
remains for trial as to notice.” Furthermore, there are no procedural irregularities related to the

sale that would explain the Bank’s failure to pay the lien. Bourne Valley, 30 F. Supp.3d at 1135.

Therefore, . . . no issue of fact remains as to whether the required statutory notices were provided.”

Bourne Valley, 30 F. Supp.3d at 1135.

Again, the Bank has presented no evidence sufficient to set aside the foreclosure sale.
Because there are no grounds to set aside the sale, SFR is entitled to rely on the conclusive proof

of the recitals and summary judgment in their favor is appropriate.

B. No Issues of Material Fact Exist as to Commercial Reasonableness.

In its Opposition, the Bank focuses on the purported disparity in purchase price paid by
SFR ($21,000.00) to the purported “Transfer Tax Value” on the State of Nevada Declaration of
Value form ($307,403.00) and then essentially asserts that “Transfer Tax Value” equals “Fair
Market Value” (by calculating that SFR paid 6.8% of $307,400.00) without any legal authority for
this assertion. (See Bank’s Opp. P. 14:1-4). However, to compare the amount SFR paid for the
Property in late 2013 (in the midst of an economic downturn and in light of the lenders’ refusal to
acknowledge that NRS 116.3116(2) gave associations true super-priority liens) to the purported
“Transfer Tax Value” from the County Assessor’s tax rolls, or the prior owner’s price paid in 2004,
or even the original loan amount made in 2004 (during the height of the market bubble) is
misleading and disingenuous. The original loan amount provides no information as to the type of
sale and distressed real estate market conditions which existed in Las Vegas in August 2013.

As explained in SFR’s Motion, the provisions of NRS 116 do not require that a non-
judicial foreclosure sale be conducted in a “commercially reasonable” manner. (See NRS
§116.31164 and §116.31166). However, as is clearly established by Nevada law and confirmed

very recently by the Nevada Supreme Court, an allegation of inadequate sales price alone is

6
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insufficient to set aside a foreclosure sale; “there must also be a showing of fraud, unfairness, or

oppression.” Shadow Wood, at *4 (citing Long v. Towne, 98 Nev. 11, 13, 639 P.2d 528, 530

(1982)). As the Shadow Wood Court recognized, Nevada adopted the California rule that “
inadequacy of price, however gross, is not in itself a sufficient ground for setting aside a trustee’s
sale legally made; there must be in addition proof of some element of fraud, unfairness or

oppression as accounts for and brings about the inadequacy of price[.]” Shadow Wood, at *5

(quoting_Golden v. Tomiyasu, 79 Nev. 503, 504, 514, 387 P.2d 989, 995 (1964) (internal citations

omitted) (emphasis added)); see Bourne Valley, 80 F.Supp.3d at 1136.° Here, there are no

allegations of fraud, oppression or unfairness. Instead, the Bank relies solely on the purported face
value of the deed of trust and compares that figure to the price paid by SFR and then claims it is
automatically commercially unreasonable. This argument fails. The amount a lender was willing
to lend on the Property in November 2005 when the market was still in a bubble has nothing to do
with the amount a purchaser would be willing to pay for the Property in August 2013 (in the midst
of an economic downturn and in light of lenders’ refusal to acknowledge that NRS 116.3116(2)
gave associations true super priority liens. See SFR’s Mot., at 13-16 for a full discussion of how
the market conditions must be considered in determining the adequacy of price.

The Association’s sale was publically noticed, as required by statute; multiple bidders
attended the auction; it is undisputed that neither the homeowner nor the Bank paid an amount to
cure the lien before the sale. Furthermore, both the Notice of Default and Notice of Sale were
appropriately mailed.

Additionally, the Bank has offered no evidence at all, let alone admissible evidence, of any
fraud, unfairness or oppression in the sale process that would justify setting aside the sale. In

addition to the price paid by SFR, which as demonstrated above is an unavailing argument on its

? Consequently, any reliance by the Bank on the non-controlling authority of Thunder Properties, Inc. v.
James L. Wood, et al., No. 3:14-cv-00068-RCJ-WGC, 2014 WL 25736363 (D.Nev. June 9, 2014) is
unpersuasive, as that court relied solely upon the purported disparity in purchase price to the total value of
the deeds of trust against the property. Id. at *4. That court also cited to Levers in support of its position,
although Levers does not stand for the proposition that price alone equals commercial unreasonableness.
Sce Levers v. Rio King Land & Invest. Co., 93 Nev. 95, 560 P.2d 917 (1977). Further, as explained in
SFR’s Opposition, Levers is factually distinguishable from this case. Id. at 98-100.

7
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own, the Bank now alleges that the content of the foreclosure notices were deficient. However, the
SFR court has noted, the full amount of the lien was the proper amount to be on the notices. SFR,
334 P.3d at 418. All of these arguments fail.

Finally, balancing the lack of any evidence of fraud, oppression and unfairness against the
“weigh[t of] (in)action” by the Bank, this challenge to the commercial reasonableness of the

foreclosure sale falls flat. Shadow Wood, 2016 WL 347979 at *8. This includes considering (a)

the six-month lapse of time between the Bank’s receipt of the notices and the date of the
foreclosure sale, (b) the warning language in the Notice of Sale received by the Bank, and (c) the
Bank’s failure to record or file any document disputing or challenging the sale despite its
knowledge. 1d.

In sum, viewing the transaction as a whole, the sale was commercially reasonable, and
summary judgment should be granted in favor of SFR.

C. SFR is a Bona Fide Purchaser for Value.

As fully discussed in SFR’s Motion '’ and SFR’s Opposition,!! even if the Bank proffered
evidence to support its position that the Association sale was invalid, SFR has the valid defense
of being a bona fide purchaser for value (BFP). While Nevada law does not require that SFR be
a bona fide purchaser, if there were any irregularities with the Association sale, so long as SFR
did not participate in causing the irregularities, they cannot be imputed to SFR.

A BFP purchases real property: (i) for value; and (i1) without notice of a competing or

superior interest in the same property. Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 247

(1979). A “purchaser for value” 1s one who has given “valuable consideration” as opposed to

receiving the property as a gift. 1d. at 186-187, 591 P.2d at 248; Allen v. Webb, 87 Nev. 261, 266,

485 P.2d 677, 680 (1971). Here, SFR paid valuable consideration for the Property and had no

notice of a competing or superior interest in the Property.!? It is not the amount of the valuable

10 SFR’s Mot., 10:1-11:9.
''SFR’s Opp., 11:12-14:13,

12 More than a year after the SFR decision, the Bank still erroncously claims its interest was superior to the
Association. It was not superior, and therefore, at the time of the foreclosure sale, all SFR had notice of was
an inferior interest in the subject property. There needs to be finality to a foreclosure sale, so that buyers
will attend and bid, without the continued threat of lawsuits challenging their title. Moeller v. Lien, 25

8
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consideration SFR paid—here, cash—but the fact that it is valuable, which cannot be contested.

Shadow Wood, 2016 WL 347979 at *10. Furthermore, as the Nevada Supreme Court emphasized,

mere knowledge that a party may bring an equitable claim is insufficient to put a purchaser like SFR on
“notice of any potential future dispute as to title[]” which could defeat BFP status. Id. at *11.
Additionally, SFR has no relationship with the Association or Alessi, except as a purchaser
of Property. See SFR’s Mot., Ex. B, 44/ 8, 9. Therefore, nothing known to the Association or Alessi
about any purported irregularities in the foreclosure process could be deemed known by SFR.
However, even if the Bank could present some credible evidence that SFR somehow knew that the
Bank’s interest was superior for some reason other than the Bank’s faulty interpretation of the
NRS Chapter 116, the Bank would nonetheless have to prove that (a) SFR was not a BFP, and (b)

SFR somehow induced the Association to fraudulently sell the Property to SFR. Bailey v. Butner,

64 Nev. 1, 8-9, 176 P.2d 226, 229-230 (1947). There is absolutely no evidence of fraud, and
therefore SFR is entitled to summary judgment.
Assuming arguendo, if there were any irregularities with the sale, which there are not, first

the Bank must show those irregularities led to the low price. See Shadow Wood, 2016 WL 347979,

at *5 (citing Golden, 79 Nev. at 514, 387 p.2d at 995 (recognizing the adoption of adopting the
California rule that any element of fraud, unfairness, or oppression as accounts for and brings
about the madequacy of price”) (internal citations omitted) (emphasis added)). As discussed
above, the Bank has provided no evidence of fraud, oppression, or unfairness, and certainly has
not shown that any of its alleged arguments brought about the price of which it complains. Instead,
it 1s the actions of lenders, like the Bank, that caused the prices at auctions to remain low.

Even if the Court goes further, courts in equity “must consider the entirety of the

circumstances that bear upon the equities[,]” including the actions and inactions of the parties and

“whether an innocent party [a BFP] may be harmed by granting the desired relief.” Shadow Wood,

at *9 (referencing In re Petition of Nelson, 495 N.W.2d 200, 203 (Minn. 1993) and citing Smith

v. United States, 373 F.2d 419, 424 (4th Circ. 1966)). This is true even when there are potential

Cal.App.4th 822, 831-833, 30 Cal. Rptr. 777 (Cal. Ct. App. 1994)..
9
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irregularities in the foreclosure process, such as pre-sale disputes between the association and
the lender, where the buyer has no knowledge or participation in the irregularities. Shadow
Wood, at *10 (emphasis added). Such consideration of harm to the innocent purchaser is
particularly important where the lender has failed to avail itself of the legal remedies available to
it to prevent the foreclosure sale. Id. at 21 (fn. 7). Here, between the date of the Notice of Sale
was recorded and the date SFR purchased the Property, and despite receiving notice, the Bank
failed to take any steps to protect its interest, including recording a lis pendens or other document
alleging any problems with the foreclosure process or the foreclosure sale. See SFR’s Mot., Ex,
B9 6, 10. Neither did the Bank attend the sale and announce its alleged dispute with the
Association or Alessi.

The Bank has provided no admissible evidence that SFR is anything but a bona fide
purchaser for value and innocent party, who would be harmed if the foreclosure sale was set aside.

Shadow Wood, 2016 WL 347979 at *9-10.

In sum, although not required in Nevada, SFR is a bona fide purchaser for value. Because
SFR is a BFP, it can rely on this defense so long as it did not know of or participate in any purported
irregularities in the sale process. SFR did not know of or participate in any such nrregularities, and
indeed the Bank has presented no evidence of such knowledge or participation, fraudulent or
otherwise. Lastly, in seeking equitable relief, the court must also take into account and weigh the
Bank’s own “(in)actions.” Id. at *9. Here, the Bank — with actual notice of the pending foreclosure
sale — did nothing. SFR would be harmed by any belated claim to set aside the sale on those

grounds. Therefore, SFR is entitled to summary judgment.

D. Actual Notice is not Required to Satisfy Due Process, But Even if it Was, the Bank
Lacks Standing to Raise a Facial Challenge as it Received Actual Notice

As fully explained in SFR’s Opposition, ! even if due process here were required, which it
is not, the Bank lacks standing to assert a facial due process violation. Even if it were required

(which it is not) the Bank does not deny that it and/or its predecessors in interest, CMG Mortgage,

3 SFR’s Opp., 14:14-17:3.
10

JA_ 0918




KIM GILBERT EBRON

7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301

[a—

(8]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CitiMortgage, and U.S. Bank, N.A., were mailed copies of the Notice of Default and Notice of
Sale by Alessi.!* (See Exhibits 2-AA and 2-BB; 2-MM and 2-PP to Bank’s Mot.) “[R]eceipt of
actual notice deprives [appellant] of standing to raise the claim” that the statutory notice scheme

violated due process._ Wiren v. Eide, 542 F.2d 757, 762 (9th Cir. 1976) (“receipt of actual notice

deprives [appellant] of standing to raise the claim” that the statutory notice scheme violated due

process); see Green Tree Servicing, LLC v. Random Antics, LLC, 869 N.E.2d 464, 470-71 (Ind.

Ct. App. 2007) (where one receives actual notice cannot claim that the noticing provisions of the
statute are unconstitutional). Any irregularity in notice does not violate due process where one has

actual notice of the action to be taken. See United Student Aid Funds, Inc. v. Espinosa, 559 U.S.

260, 272, 130 S.Ct. 1367, 1378 (2010) (debtor’s failure to serve a summons and complaint does
not violate due process where creditor received “actual notice of the filing and contents of [debtor’s
Chapter 13] plan.”). Here, the Bank knew about the Association foreclosure proceedings when it
received both notices required to be sent by NRS 116, and it still chose not to take action to prevent
the sale. The Bank, therefore, cannot claim injury as a result of the noticing provisions of the

statute. 1

4 Whereas on December 2, 2015, Bank failed to attend its duly noticed Deposition before the close
of discovery in this matter, Bank is now precluded from introducing contrary evidence on this
issue.

15 As explained in SFR’s Opp., although Nevada does not have the same Article III standing requirements
as federal courts, “Nevada has a long history of requiring an actual justiciable controversy as a predicate to
judicial relief.” Kahn v. Dodds (In re AMERCO Derivative Litig.), 252 P.3d 6&1, 694, 2011 Nev. LEXIS
18, ¥19-20 (Nev. 2011) (citing Doe v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986)). “In cases for
declaratory relief and where constitutional matters arise, this court has required plaintiffs to meet increased
jurisdictional standing requirements.” Stockmeier v. Nev. Dep't of Corr. Psychological Review Panel, 122
Nev. 385, 393, 135 P.3d 220, 225-226 (2006) (citing Bryan, 102 Nev. at 525-26, 728 P.2d at 444-45); see
also Sereika v. State, 114 Nev. 142, 151, 955 P.2d 175, 180 (199%) (holding that Sereika lacked standing
to challenge the constitutionality of a potentially applicable statute on the basis that it may be
unconstitutionally applied to others not at issue in the case). Specifically, to demonstrate constitutional
standing, the Bank must demonstrate (1) it suffered an “injury in fact” to a legally protected interest; (2)
there is a causal connection by what the injury and the conduct complained of; and (3) it is likely the injury
would be redressed by a favorable decision.” In this instance, the Bank has not been able to demonstrate
that it has standing to claim the applicable statutes are unconstitutional. Miller v. Warden, Nevada State
Prison, 112 Nev. 930, 936, 921, P.2d 882, 885 (1996).

11
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However, even if the Bank had not received the notices, which it did, its argument that this
alleged lack of notice deprived it of due process would still fail. The Bank’s citations to the

Mennonite and Mullane decisions to support its position that any party must receive actual notice

to satisfy due process are patently inaccurate, constituting a rejection of United States Supreme

Court precedent. To be clear, due process, if it were required here, does not require actual notice.

Specifically, “our cases have never required actual notice.” Dusenbery v. U.S., 534 U.S. 161, 171,
122 S.Ct. 694 (2002). Due process requires only that the noticing be “reasonably calculated...to

apprise interested parties of the pendency of the action[.]” Mullane v. Cent. Hanover Bank & Trust

Co., 339 U.S. 306, 314, 70 S.Ct. 652 (1950). If a notice identifies an event that will impact an

individual’s property interest, then due process is satisfied. United Student Aid Funds, Inc., 559 at

272 (bankruptcy plan’s filing and contents); Jones v. Flowers, 547 U.S. 220, 239, 126 S.Ct. 1708

(2006) (tax sale); Dusenbery, 534 U.S. at 168 (cash forfeiture); Mennonite Bd. of Missions v.

Adams, 462 U.S. 791, 798, 103 S.Ct. 2706 (tax sale).

Here, not only did the Association send the notices, but the notices satisfied due process
because they were “reasonably calculated...to apprise [the Bank] of” the pendency of the
Association’s foreclosure. Mullane, 339 U.S. at 314; see In re Medaglia, 52 F.3d 451, 455-56 (2d
Cir. 1995) (“[D]ue process is not offended by requiring a person with actual, timely knowledge of
an event that may affect a right to exercise due diligence and take necessary steps to preserve that
right.””) (cited with favor in SFR, 334 P.3d at 418). Thus, the statutes worked just as recognized by
the Nevada Supreme Court in the SFR decision, where the majority recognized that notices of
default and sale were required to be sent to junior lienholders, just like the Bank, and the dissent
agreed. SFR, 334 P.3d at 411, 417, 418, 422 (noting the incorporation of NRS 107.090(3)(b) and
(4) through NRS 116.31168).

In sum, actual notice is not required. However, even if it was, because the Bank’s
predecessors in interest were provided with actual notice of the Association’s non-judicial

12

JA_ 0920




7625 DEAN MARTIN DRIVE, SUITE 110
LAS VEGAS, NEVADA §9139
(702) 485-3300 FAX (702) 485-3301

KIM GILBERT EBRON

[a—

(8]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

foreclosure sale, it lacks standing to assert its claim that NRS116.3116 facially violates its due
process rights. Therefore, summary judgment should be granted in favor of SFR,

E. NRS 116 is Constitutional,

As fully briefed in SFR’s Opposition, even if the Bank had standing to raise a facial
constitutional challenge, which it does not, it still cannot meet its burden to overcome the

presumption of validity; the fact that the issue of constitutionality has already been decided; the

Constitutional avoidance doctrine; and the fact that NRS 116.3116-116.31168 requires notices of
default and sale be sent to all junior lienholders of record. See SFR’s Opp., pp. 17-25.

1. Standard for a2 Constitutional Challenge

As fully discussed in SFR’s Opposition,!® “[s]tatutes are presumed to be valid, and the

challenger bears the burden of showing that a statute is unconstitutional.” Flamingo Paradise

Gaming, LLC v. Chanos, 125 Nev. 502, 509, 217 P.3d 546, 551 (2009) (quoting Silvar v. Eighth

Judicial Dist. Court, 122 Nev. 289, 292, 129 P.3d 682, 684 (2006)). The party making a facial

challenge to a statute “bears the burden of demonstrating that there is no set of circumstances under

which the statute would be valid.” Déja vu Showgirls v. State, Dept. of Tax., 130 Nev. | .

334 P.3d 392, 398 (2014); see Flamingo Paradise Gaming, 125 Nev. at 511,217 P.3d at 552 (citing

Washington State Grange v. Washington State Republican Party, 552 U.S. 442, 449, 128 S.Ct.

1184, 1190 (2008) (noting that the Supreme Court of the United States reaffirmed the requirement
that a statute be void in all its applications to be successful, when civil statutes are at issue). Facial
challenges are generally disfavored because they rest on speculation, and “run contrary to the
fundamental principle of judicial restraint that courts should neither “‘anticipate a question of

292

constitutional law in advance of the necessity of deciding it”” nor “‘formulate a rule of
constitutional law broader than i1s required by the precise facts to which it is to be applied.””

Washington State Grange, 552 U.S. at 450-451.

Courts must “avoid considering the constitutionality of a statute unless it is absolutely

necessary to do so.” Sheriff v. Andrews, 128 Nev. ___, 286 P.3d 262, 263 (2012). Likewise,

16 SFR’s Opp., 17:27-18:28.
13
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courts “will not decide the constitutionality of a statute based upon a supposed or hypothetical case

which might arise thereunder.” Carlisle v. State, 98 Nev. 128, 131, 642 P.2d 596, 598 (1982).

These precepts emanate from and perpetuate the constitutional avoidance doctrine. Ashwander v.

Tenn. Valley Auth., 297 U.S. 288, 341, 346-48 (1936) (Brandeis, J., concurring). Justice

Frankfurter described this doctrine as “the most fundamental principle of constitutional

adjudication [.]” U.S. v. Lovett, 328 U.S. 303, 320 (1946) (Frankfurter, J., concurring). The Bank

ignores this important doctrine; this Court, however, cannot. If the Court can interpret the statutes
constitutionally, it must.

2. The Nevada Supreme Court Already Decided the Issue

As fully explained in SFR’s Opposition,!” the SFR opinion demonstrated at least one
circumstance in which the statute was valid, and therefore the Bank’s facial challenge cannot stand.

Washington State Grange, 552 U.S. at 449 (the challenger must establish “‘that no set of

circurnstances existe under which the Act would be valid,” 7.e.. that the law s unconstitutional in

all ot its applications.””) (quoting United States v. Salerno, 481 U.S. 739, 745 (1987)). The inquiry

should stop here.

The Nevada Supreme Court in SFR Investments Pool 1, LLC, v. U.S. Bank, N.A., did both

a facial and as applied analysis, rejecting both.'® SFR, 334 P.3d at 418 (“[t]o the extent U.S. Bank
argues that a statutory scheme that gives an HOA a superpriority lien that can be foreclosed
nonjudicially thereby extinguishing an earlier filed deed of trust, offends due process, the argument
1s a nonstarter.”) Both the majority and dissent recognized that notice must be sent to all junior
lienholders.

Further, the majority recognized the incorporation of NRS 107.090 by NRS 116.31168(1),
and making the provisions “apply to the foreclosure of an association’s lien as if a deed of trust

were being foreclosed.” SFR, 334 P.3d at 411. The majority expressly noted that, through the

'7SFR’s Opp., 16:8-18:2.

I8 Notably, Nevada’s highest court also rejected an additional facial challenge when deciding to deny
rehearing of SFR. As the SFR court clearly stated in denying rehearing, “[w]e have considered the briefs
of amici curiae in resolving the petition for rehearing.” SFR Investments Pool 1, LLC v. U.S. Bank, N.A.,
No. 63078, Order Denying Rehearing, at 2 n.1 (Nev. Oct. 16, 2014).

14
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incorporation of NRS 107.090(3)(b) and (4), both the notice of default and notice of sale were
required to be given to “[e]ach other person with an interest whose interest or claimed interest 1s
subordinate to the deed of trust.” SFR, 334 P.3d at 411 (quoting 107.090(3)(b)). Thus, by
incorporation, this means that notice 1s required to each person whose interest is subordinate to the
Association’s lien. These provisions are in addition to providing notice to each person with an
interest who has requested notice. See 107.090(2), (3)(a); see also 116.31163;
116.311635(1)(b)(1)-(2). The SFR dissent also recognized that the statutes require notice of default
and sale be sent to the lenders, as junior lienholders, through the incorporation of NRS 107.090.
SFR, 334 P.3d at 422. Thus, to the extent the Bank asks this Court to interpret NRS 116.3116 et
seq. otherwise, and render them unconstitutional, this Court must decline.

The Bank’s motion should be denied with prejudice because the Nevada Supreme Court
has already decided and rejected their constitutional arguments. Conversely, summary judgment

in favor of SFR is appropriate.

3. There is No State Actor Involved;
NRS 116 Does Not Invoke Due Process Considerations

As fully discussed in SFR ‘s Opposition, ' in order for due process to be implicated, there

must be a state actor. Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288, 295

(2001). If there is no state actor, then due process—including concerns about “notice”—is

inapplicable. Id.; Rendell-Baker v. Kohn, 457 U.S. 830, 838 (1982) (“If the action of the

respondent school is not state action, our inquiry ends.”). Moreover, the burden of establishing a
state actor is on the party claiming a deprivation of a constitutionally protected interest. Flagg

Bros., Inc. v. Brooks, 436 U.S. 149, 156 (1978). Such a burden is steep and “necessarily fact-

bound [.]” Brentwood, 531 U.S. at 298.

The “second element of the state-action requirement” is “the party charged with the

deprivation must be a person who may fairly be said to be a state actor.” Lugar v. Edmondson

Oil Co., Inc., 457 U.S. 922, 937 (1982) (emphasis added). Due process protections do not extend

to private actor’s private conduct. Am. Mfr. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 50 (1999).

1 SFR’s Opp., 20:21-22:12.
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Rather, the private actor must be performing functions that are traditionally and exclusively

performed by governments. Flagg Bros., 436 U.S. at 158. As one federal district court noted,

“the power to impose fines or enforce liens are not traditional and exclusive governmental

functions.” Snowdon v. Preferred RV Resort Owners Ass’n, 2:08-cv-01094-RCJ-PAL, at 14:14-

15 (D. Nev. Apr. 1, 2009), aff’d, 379 Fed. Appx. 636 (9th Cir. 2010) (“[Association] did not
perform the traditional and exclusive public function of municipal governance.” (internal citation
omitted)).

The Bank’s reliance on Culbertson v. Leland, 528 F.2d 426 (9th Cir. 1975), is equally

misguided. Since Culbertson was decided, the United States Supreme Court has determined a

right’s origins (1.e. statutory or common law) do not dictate whether a private entity is a state actor.

S.F. Arts & Athletics, Inc. v. USOC, 483 U.S. 522, 547 (1987) (“Nor is the fact that Congress has

granted the USOC exclusive use of the word ‘Olympic’ dispositive. All enforceable rights in
trademarks are created by some governmental act, usually pursuant to a statute or the common
law. The actions of the trademark owners nevertheless remain private.”). Similarly, that Court has

never held the enactment of a remedy transforms a private entity into a state actor. Am. Mfr. Mut.

Ins. Co. v. Sullivan, 526 U.S. 40, 53 (1999) (“We have never held that the mere availability of a

remedy for wrongful conduct, even when the private use of that remedy serves important public
interests, so significantly encourages the private activity as to make the State responsible for it.”).

Even the Ninth Circuit, in Charmicor v. Deaner, wherein it determined that a foreclosure

sale under NRS 107 did not implicate due process, noted that the statutory source of a power or
right “does not necessarily transform a private, nonjudicial foreclosure into state action.” 572 F.2d

694, 695-696 (9th Cir.1988). The court further recognized that Culbertson did not stand for the

proposition that the source of the rights being enforced was dispositive to the issue of state action:

[E]ven this court’s opinion in Culbertson v. Leland, 528 F.2d 426 (9th Cir. 1975),
holding that Arizona’s Innkeeper’s Lien Statute colored otherwise private
transactions with state action, did not consider the statutory source of the rights
involved to be determinative. Two judges thought that the distinction between
statutory and common law rights did not matter at all, 528 F. 2d at 435, n.5, 436-
437, and one stated that the distinction, while a factor to be considered, was not
dispositive of the state action issue. Id. at 431.

16
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Charmicor, 572 F.2d at 696. The court held that “the distinction between the sources of the

California [contractual right] and the Nevada [statutory right conferring power of sale on a trustee]
powers of sale does not compel, or strongly support, a holding that the latter constitutes state
action, nor does it call into question the district court's reliance upon California cases.” Id. at 696.

Further, the Bank’s reliance on J.D. Constr., Inc. v. Ibex Int’l Grp., LL.C, 126 Nev. __, 240 P.3d

1033 (2010) 1s equally misplaced for several reasons. Initially, that case involved parties using state-created
mechanic’s liens procedures in conjunction with overt and significant assistance from state officials (i.e.

courts). For example, J.D. Constr. assessed 108.2275’s procedures for a property owner to expunge a

mechanic’s lien, which include: moving to dismiss the lien in court, submitting affidavits and documentary

evidence to the court in support of a court-filed motion to expunge, providing notice of a court-ordered

hearing, attending the court-ordered hearing, and abiding by a subsequently issued court order. J.D. Constr.,
240 P.3d at 1038. Here, Association enforced its lien through non-judicial foreclosure without a state
official’s overt and significant assistance. The absence of a state official’s overt and significant assistance

distinguishes the instant matter from J.D. Constr. Additionally, J.D. Constr. evaluated the constitutional

sufficiency of procedures. J.D. Constr., 240 P.3d at 1037 (*Second, we conclude . . . this procedure satisfies

due process[.]”). Hence, the Bank misuses J.D. Constr.

Due process is not implicated because there is no state actor. Even if it was, however, the
constitutional avoidance doctrine and the SFR Court have already determined that due process is
not offended by NRS 116 non-judicial foreclosure statutes.

4. The Statutes Require Notice to All Junior Lienholders of Record

As fully explained in SFR’s Opposition,?® due process, if it applied here, would require
only that the noticing provisions be “reasonably calculated...to apprise interested parties of the
pendency of the action[.]” Mullane, 339 U.S. at 314. If a notice identifies an event that will impact

an individual’s property interest, then due process is satisfied. United Student Aid Funds, Inc., 559

U.S. at 272 (bankruptcy plan’s filing and contents); Jones, 547 U.S. at 239 (tax sale);, Dusenbery,

534 U.S. at 168 (cash forfeiture); Mennonite, 462 U.S. at 798 (tax sale). Here, the Association’s

20 SFR’s Opp., 22:13-25:17.
17

JA 0925




7625 DEAN MARTIN DRIVE, SUITE 110
LAS VEGAS, NEVADA §9139
(702) 485-3300 FAX (702) 485-3301

KIM GILBERT EBRON

[a—

(8]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

notices satisfied due process because, as set forth fully above, they were “reasonably
calculated...to apprise [the Bank] of” the pendency of the Association’s foreclosure. Thus, the
Bank’s motion should be denied and SFR is entitled to summary judgment.

Further, the Bank’s attempt to have this Court construe the statute as “opt-in” is unavailing.
First, as discussed above, the Nevada Supreme Court has already recognized that NRS 116.31168
incorporates the whole of NRS 107.090. Additionally, the Bank’s reading of the statutes requires
this Court to ignore the constitutional avoidance doctrine and limit the meaning of the plain words.
While the Bank claims that the statutes require notice only to the unit owner and those other
persons who request it, the Bank is wrong. The Bank’s attempt to limit the provisions of NRS
107.090 to only the persons who request notice belies the Legislature’s incorporation of the statute
as a whole and to limit the language of subsection 3(b) to those with interests subordinate to the
deed of trust.

In sum, the non-judicial noticing requirements of NRS 116 require notice to lenders. The
Bank simply refuses to acknowledge that its own actions caused its loss, not those of the
Association, its agent, and certainly not those of SFR. This 1s especially so in light of the fact that
the recitals in the Association foreclosure deed are conclusive as to the noticing and that the Bank
failed to provide any admissible evidence to rebut that conclusion. SFR’s motion for summary

judgment should therefore be granted.

F. Chevron Oil is Not Applicable to the SFR decision.

The Bank argues that SFR should be applied prospectively (see Bank’s Mot. 63:11-65:4).
And yet does not include any argument to support that contention in its Opposition. Nonetheless,
SFR fully addressed this argument in its Opposition and will not repeat it in full here (see SFR

Opp. At 25-30). Essentially, Chevron Qil ?! prevents this Court from “retroactively” applying

SFR. See Bank’s Mot., pp. 12-14. Chevron Oil, however, is inapplicable because it dealt with

retroactively applying new rules of law. Chevron Oil, 404 U.S. at 106-107; see also Harper v. Va.

Dep't of Taxation, 509 U.S. 86, 90, 94-95, 113 S.Ct. 2510 (1993). Contrastingly, SFR involved

2! Chevron Oil Co. v. Hudson, 404 U.S. 97, 106-107 (1971).

18

JA_ 0926




KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

statutory construction, an issue devoid of the retroactivity concerns discussed in Chevron Oil.

Put simply, Chevron Oil is distinguishable from SFR in that the latter dealt with statutory
construction of an existing law and not application of a new rule of law. Nonetheless, applying

the Chevron Oil factors to the SFR decision, actually results in favor of retroactive application.

G. Marchai, as a Lienholder, is Not Entitled to an Equitable Remedy.

The Bank argues that the Nevada Supreme Court recently found that while the deed
recitals contained in NRS 116.31166 are generally conclusive as to those matters asserted, the

court may still set aside a defective foreclosure sale on equitable grounds. Shadow Wood

Homeowners Association, Inc. v. New York Community Bancorp, Inc., 132 Nev. Adv. Op. 3,

___P3d__, 2016 WL 347979 at *5-8 (Jan. 28, 2016). But Shadow Wood is distinguishable

from this case in one key aspect: the bank in Shadow Wood was the homeowner of the Property

which the Association foreclosed. Shadow Wood, 2016 WL 347979 at *1. In other words, it was

the homeowner who challenged the validity of the sale, not a lienholder, and unlike a lienholder,
a homeowner’s remedy 1s solely equitable. In contrast, here Nationstar simply had a collateral
interest in the Property, and as such, its remedy at law, if one is even triggered, 1s money damages.

Munger v. Moore, 89 Cal.Rptr. 323 (Ct. App. 1970). It is well-settled that in Nevada, district

courts lack authority to grant equitable relief when an adequate remedy at law exists. Las Vegas

Valley Water Dist. V. Curtis Park Manor Water Users Ass’n, 98 Nev. 275, 277, 646 P.2d 549,

551 (1982). Because Marchai has an adequate remedy at law should they be able to prove some
irregularity with the sale, equitable relief 1s not available to Marchai.

Bank argues that the former homeowner Perez had paid Wyeth Ranch more than two years
of association dues which should have satisfied the superpriority portion of Wyeth Ranch’s lien,
which would then mean that whatever SFR acquired at the foreclosure sale, it acquired “subject
to” Bank’s deed of trust. However, to the extent the Bank suggests, even by inference, that taking
title subject to the first deed of trust is an option, the statute does not provide such an option.
Unless Marchai can demonstrate actual fraud, unfairness, or oppression by the purchaser at the

publically advertised and held auction, the purchaser should not be subject to any acts that would

19
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set aside its unencumbered deed.

I11. CONCLUSION

Based on the above, the Court should deny the Bank’s motion for summary judgment and
instead, grant summary judgment in favor of SFR, stating that SFR 1s the title holder of the
Property and that the Bank's deed of trust was extinguished when the Association foreclosed its

lien containing super priority amounts.

DATED this 9th day of February, 2016.

KIM GILBERT EBRON

/siJacqueline A. Gilbert

Diana Cline Ebron, Esq.

Nevada Bar No. 10580

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

Karen L. Hanks, Esq.

Nevada Bar No. 09578

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Phone: (702) 485-3300

Fax: (702) 485-3301

Attorneys for SFR Investments Pool I, LLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 9th day of February, 2016, pursuant to NRCP 5(b), |
served via the Eighth Judicial District Court electronic filing system, a true and correct copy of
the foregoing SFR INVESTMENTS POOL 1, LLC’S REPLY IN SUPPORT OF MOTION

FOR SUMMARY JUDGMENT to:

/s/ Alan G. Harvey

An employee of Kim Gilbert Ebron
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DECLARATION OF DIANA CLINE EBRON IN SUPPORT OF SFR INVESTMENTS
POOL 1, LLC’S MOTION TO STRIKE PURSUANT TO NRCP RULE 37(d) AND
EIGHTH JUDICIAL DISTRICT COURT RULE 2.20(a), AS INCLUDED WITH REPLY

IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

I, Diana Cline Ebron, Esq., declare as follows:

1.

I am an attorney with Kim Gilbert Ebron, formerly Howard Kim & Associates,
admitted to practice law in the State of Nevada.

I am counsel for SFR Investments Pool 1, LLC (*SFR”) in this action.

I make this declaration in support of SFR’s Motion to Strike Pursuant to NRCP
Rule 37(d), and Eighth Judicial District Court Rule 2.20(a) Marchai’s Opposition
to SFR’s Motion for Summary Judgment.

I have personal knowledge of the facts set forth below based upon my review of
the documents produced in this matter, except for those factual statements
expressly made upon information and belief, and as to those facts, I believe them
to be true, and I am competent to testify.

I am knowledgeable about how Kim Gilbert Ebron maintains its records associated
with litigation, including litigation in this case.

Attached hereto as Exhibit A-1 is a true and correct copy of the condensed
deposition transcript in the matter of Marchai B. T. vs. Cristela Perez et al.
Attached hereto as Exhibit A-2 is a true and correct copy of Exhibit 1 to the
condensed deposition transcript in the matter of Marchai B. T. vs. Cristela Perez
et al.

Attached hereto as Exhibit A-3 is a true and correct copy of Exhibit 2 to the
condensed deposition transcript in the matter of Marchai B. T. vs. Cristela Perez
et al.

Attached hereto as Exhibit A-4 1s a true and correct copy of the First Amended

_1-
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Notice of 30(b)(6) Deposition of Marchai, B.T., dated October 27, 2015.

10.  Attached hereto as Exhibit A-S is a true and correct copy of the Initial Notice of
30(b)(6) Deposition of Marchai, B.T., dated October 27, 2015.

11.  Attached hereto as Exhibit A-6 1s a true and correct copy of the Interrogatories
served in this matter.

12.  Attached hereto as Exhibit A-7 is a true and correct copy of the “unverified”
Responses to Interrogatories served in this matter.

13.  To the best of my knowledge, only “unverified” responses to interrogatories were

received by our office.

I declare under penalty of perjury that the foregoing is true and correct.

Dated this 9th day of February, 2016.

/s/ Diana Cline Ebron
Diana Cline Ebron
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Marchai B.T. vs.

Cristela Perez, et al.

30(b)(6) Marchai B.T.
December 2, 2015
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30(b)(6) Marchai B.T. - December 2, 2015
Marchai B.T. vs. Cristela Perez, et al.

Page 1 Page 3
1 DISTRICT COURT 1 EXHIBITS
2 CLARK COUNTY, NEVADA 2 NUMBER DESCRIPTION PAGE
3 MARCHAI B.T. , a Bank Trust, ) 3 Exhibit 1 Second Amended Notice of 30(b) (6) 4
) Deposition of Marchai B.T. (6 pages)
4 Plaintiff, ) 4
) Exhibit 2 String of e-mails between Ms. Ebron 4
5 wvs. ) 5 and Mr. Petiprin, dated between
) CASE NO.: 10/27/15 and 12/1/15, regarding
& CRISTELA PEREZ, an individual; SFR ) A-13-689461-C 6 A-13-689461-C Marchai BT Bank Trust
INVESTMENT POOL I, LLC, a limited ) v. Cristela Perez —-- written discovery
7 liability company; U.S. BANK ) DEPT NO.: XXVI 7 (10 pages)
NATIONAL ASSOCIATION, N.D., a )
8 natiocnal association; DOES I ) 8
through X; and ROE CORPORATIONS I )
9 through X, inclusive, ; 9
10 Defendants. g 10
11 SFR INVESTMENTS POOL I, LLC, a ) 11
Nevada limited liability company, )
12 ) 12
Counterclaimant/Cross—-Claimant, )
13 ) 13
vs. )
14 ) 14
MARCHAI B.T., a Bank Trust; U.S. )
15 BANK NATIONAL ASSOCIATION, N.D., a ) 15
national association; CRISTELA )
16 PEREZ, an individual; and DOES I ) 16
through X; and ROE CORPORATIONS 1 )
17 through 10, inclusive, g 17
18 Counterdefendant/Cross—Defendants.; 18
19 ) 19
20 CERTIFICATE OF NONAPPEARANCE 20
SCHEDULED DEPOSITION OF 30 (B) (6) DEPOSITION OF
21 MARCHAI B.T. (Wolf Rivers Avenue Property) 21
22 Scheduled for Wednesday, December 2, 2015 22
At 3:00 p.m.
23 23
At 1055 Whitney Ranch Drive, Suite 110
24 Henderson, Nevada 24
25 REPORTED BY: JEAN DAHLBERG, RPR, CCR NO. 759, CSR 11715 |25
Page 2 Page 4
1 APPEARANCES :
1 HENDERSON, NEVADA; WEDNESDAY, DECEMBER 2, 2015
2 For the Plaintiff and Counterdefendant/Cross-Defendants, .
3 MARCHAI B.T., a Bank Trust: 2 3:06 P.M.
4 LAW OFFICES OF LES ZIEVE 3 -00o-
BY: SHERRY A. MOORE, ESOQ.
5 3753 Howard Hughes Parkway, Suite 200 4 \querelq?orl--
I('%Sz‘)’egi‘Sngggada 89169 5 (Prior to the commencement of the deposition
: ;;gg;egﬁggﬁgigwf‘-‘;zgsmlle) 6 proceedings, Exhibits 1 and 2 were marked for
- and - 7 identification.)
8 LAW OFFICE OF DAVID J. MERRILL 8 MS. EBRON: Okay. Good afternoon. I am Diana
9 BY: DAVID J. MERRILL, ESQ. . :
10161 Park Run Drive, Suite 150 9 Cllme Ebron. I- re-present-SFR Investments Pool I, L.I.C in
10 aSay g2gr  Gerada 89145 10 this case. This is the time and place set for the
11 (702) 993-8841 (Facsimile) e St : s o
davitedimenns Il g com 11 30(b)(6) deposition of plaintiff. This was originally
12 12 set for Tuesday, July 1st, 2014, and upon agreement of
13 13 the parties, the case was stayed for some time and this
14 For the Counterclaimant/Cross—Claimant, SFR INVESTMENTS |14 deposition was set on October 27th, 2015, to
POOL 1, LLC:
15 15 November 20th, 2015.
HOWARD KIM & ASSOCIATES ..
16 BY: DIANA CLINE EBRON, ESQ. 16 At the request of plaintiff, we rescheduled the
1055 Whitney Ranch Drive, Suite 110 ... . ., . .
17 Henderson, Nevada 89014 17 deposition to this afternoon. The deposition notice is
(702) 485-3300 o .
18 (702) 485-3301 (Facsimile) 18 marked as a Exhibit 1.
diana@hkimlaw.com . . . .
19 19 Based on my e-mails and discussions with
20 20 counsel, it's my understanding that the plaintiff does
21 21 not have a witness and can't produce a witness today.
22 22 Since discovery in this case closed yesterday, I wanted
23 23 to go ahead and put it on the record and take a
24 24 nonappearance.
25 25 My e-mail correspondence 1s marked as Exhibit 2.

Depo International

(1) Pages 1 -4

(702) 386-9322 or (800) 982-3299 | www.depointernational.com
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Page 5

Counsel, do you both want to make your
appearances and explain the substitution and anything
else you want?

MR. MERRILL: Yeah. David Merrill. T am going
to be substituting in in this case -- I am in the
process of substituting into this case.

It's my understanding that SFR's counsel was
notified yesterday that the client representative would
not be available today for the deposition as reflected
in Exhibit 2, and that's why the client representative
was not available,

We did ask to reschedule, but that was -- that
request was declined. However, we are still willing to
reschedule and conduct the deposition at a convenient
date and time,

MS. MOORE: And I'm Sherry Moore. I'm current
attorney of record for plaintiff. We were first
informed yesterday that Mr. Merrill was substituting
into this case, and that was the reason why -- or one of
the reasons why our client would not be here today.

MS. EBRON: And just from our end, because
discovery has already closed and we don't have any
information as to when a witness would be available and
we don't have any stipulation to extend discovery or I'm
not sure that would be that granted, I just wanted to go

W W - oy 1 =W NN
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Page 6

ahead and take this nonappearance today.
MS. MOORE: Thank you.
(Whereupon, the proceedings concluded at
3:09 p.m.
-000-
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Page 7
CERTIFICATE OF REPORTER

STATE OF NEVADA )
)ss:
COUNTY OF CLARK )

I, Jean M. Dahlberg, a duly commissioned and

licensed Court Reporter, Clark County, State of Nevada,

do hereby certify:
That pursuant to the request of Diana Cline

Ebron, Esq., counsel for SFR Investments Pool I, Inc. in

the above-entitled cause, I did appear in the offices of

HOWARD KIM & ASSOCIATES, located at 1055 Whitney Ranch

Drive, Suite 110, in the City of Henderson, County of

Clark, State of Nevada, at 2:40 p.m., Wednesday,

December 2, 2015, for the purpose of placing under ocath

and reporting the testimony of the 30 (b) (6) Witness for
Marchai B.T., in the above—-entitled cause;

That I remained at said location until 3:31 p.m.
on said date, during which time the deponent did not
appear, and during which time Diana Cline Ebron, Esq.,

Sherry A. Moore, Esq., and David J. Merrill, Esq., were

present, counsel for the respective parties.
IN WITNESS HEREOF, I have hereuntc set my hand in
my office in the County of Clark, State of Nevada, this

8th day of December, 2015.

JEAN M. DAHLBERG, RPR, CCR NO. 759, CSR 11715

Depo International

(2) Pages 5 -7

(702) 386-9322 or (800) 982-3299 | www.depointernational.com
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1055 WHITNEY RANCH DRIVE, SUITE 110

HOWARD KIM & ASSOCIATES

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

(@ SV - N TS N A

~J

I VS.

| CRISTELA PEREZ, an individual; SFR

| INVESTMENTS POOL 1, LLC, a limited

| liability company; U.S. BANK NATIONAL ,,
| ASSOCIATION, N.D., a national association; | Date: Wednesday, December 2, 2015
| DOES I through X; and ROE Time: 3:00 p.m.

| CORPORATIONS I through 10, inclusive,

| SFRINVESTMENTS POOL 1, LLC, a
| Nevada limited liability company,

| vs.

MARCHAIB.T., a Bank Trust; U.S. BANK
I NATIONAL ASSOCIATION, N.D., a national
| association; CRISTELA PEREZ, an individual;
| and DOES 1 through X; and ROE
t CORPORATIONS I through 10, inclusive,

ELECTRONICALLY SERVED
11/18/2015 05:04:10 PM

| DiaNA CLINE EBRON, ESQ.

| Nevada Bar No. 10580

| E-mail: diana@hkimlaw.com

| JACQUELINE A. GILBERT, ESQ.

| Nevada Bar No. 10593

| E-mail: jackie@hkimlaw.com

| KAREN L. HANKS, EsQ.

| Nevada Bar No. 9578

| E-mail: karen@hkimlaw.com

| HowARD KIM & ASSOCIATES

| 1055 Whitney Ranch Drive, Suite 110
I Henderson, Nevada 89014

| Telephone: (702) 485-3300

| Facsimile: (702) 485-3301

| Anorneys for SFR Investments Pool I, LLC

DISTRICT COURT
CLARK COUNTY,NEVADA
MARCHAIB.T., a Bank Trust, Case No. A-13-689461-C
: Plantiff, Dept. No. XXVI

SECOND AMENDED NOTICE OF 30(b)(6)
DEPOSITION OF MARCHAIB.T.

Defendants.

Counterclaimant/Cross-Claimant,

Counter-Defendant/Cross-Defendants.

| TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that Defendant SFR Investments Pool 1, LLC’s (“SFR”)

deposition of Plaintiff Marchai B.T. (“Marchai”) originally scheduled for Tuesday, July 1, 2014

at 2:00 p.m and rescheduled to Friday, November 20, 2015 at 1:30 p.m. is now rescheduled to

| EXHIBIT NO: ’ér—

i A a”{f i‘- )‘f -
mess: o (B &
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DAHLBERG, RPR, CCR 759, CSR
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HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 85014

(702) 485-3300 FAX (702) 485-3301

Wednesday, December 2, 2015 at 3:00 p.m. in the offices of Howard Kim and Associates,
1055 Whitney Ranch Dr., Suite 110, Henderson, NV 89014, upon oral examination, pursuant to
Rule 30 of the Nevada Rules of Civil Procedure. This deposition may be vacated to the extent

| Marchai disclaims an interest in the Property.

YOU ARE FURTHER NOTIFIED that the deposition shall be taken before a certified

| court reporter, notary public or other officer authorized to administer oaths by the State where
the deposition is to be held. The deposition will be recorded by stenographic means. You are

| invited to attend and to cross examine.

YOU ARE FURTHER NOTIFIED that the deponent 1s not a natural person. Pursuant to

Nevada Rule of Civil Procedure 30(b)(6), Marchai, is advised of its duty to designate one or
more of its knowledgeable officers, directors, managing agents, commissioners, employers or

other persons who consent to testify on its behalf concerning the subjects identified in this notice.

DEFINITIONS

The following definitions apply to these areas of inquiry:

1. “Property” refers to the real property located at 7119 Wolf Rivers Avenue, Las

| Vegas, Nevada 89131, Parcel No. 125-15-811-013.

2. The lower-case term “association” refers generally to a homeowners association,

| planned unit development, or condominium association, and the capitalized term “Association”

| refers specifically to Wyeth Ranch Homeowners Association.

3. “Association foreclosure sale” refers to the public auction held on August 28,

2013, by Alessi & Koenig (“Alessi”) on behalf of the Association.

4. “Borrower” refers to Cristela Perez.

5. “First Deed of Trust” refers to the document recorded in the Official Records of

the Clark County Recorder as Instrument No. 200511090001385 on or about November 11,
| 2005.

6. “Assignment” refers to the document recorded in the Official Records of the

Clark County Recorder as Instrument No. 201308120002562 on or about August 12, 2013.

7. “Second Deed of Trust” refers to the document recorded 1n the Official Records

20

JA_0941




of the Clark County Recorder as Instrument No. 200604060004914 on or about April 6, 2006.
Marchai shall designate one (1) or more persons to testify on its behalf who shall be

HENDERSON, NEVADA 85014
(702) 485-3300 FAX (702) 485-3301

HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

U

B VS N )

~1 O

| 1.

expected to testify and provide full and competent testimony in the following areas of inquiry:

The creation, retention and current location of all copies, archives and backups of documents
mentioning the Association, the Association Lien and/or Association foreclosure as it relates
to Marchai’s security interest in the Property including, but not limited to computer records,
imaged files, notes, correspondence, emails, loan modification applications/agreements,
short sale applications/agreements, foreclosure records, valuations, appraisals, broker’s price
opinions, title reports and trustee’s sale guarantees. This area of inquiry is limited to the
time period beginning from the time the Borrower applied for the subject loan to the date of

the Association foreclosure sale.

The current location and contents of the collateral file for the loan securing the First Deed of
Trust containing the original promissory note, deed of trust, and any recorded or unrecorded
assignments.

The transaction(s) through which Marchai obtained an interest in the Property, including the
type of transaction, date of the transaction, amount paid, and interest obtained.

Marchai’s authority to enforce the First Deed of Trust and underlying promissory note,
including representations made in any Affidavit of Authority attached to a Notice of Default
recorded by Marchai or its agents.

The identity of any other entities of which Marchai is aware that claim an interest in the First
Deed of Trust and/or the underlying promissory note.

The 1dentity of any entity of which Marchai is aware that insures or claims a contractual
interest in the First Deed of Trust and/or underlying promissory note.

Provisions of any pooling and servicing agreement and/or servicing guidelines applicable to
Marchai’s security interest in the Property that mention or pertain to associations,

association liens or association foreclosures. This area of inquiry is limited to the time

-3 -
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HOWARD KIM & ASSOCIATES
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period beginning from when the Association recorded its notice of delinquent assessments to
the time of the Association foreclosure sale.

All communications between Marchai and/or its agents and any other party that mention the
Association, Association’s lien, Association assessments and/or Association foreclosure as it
relates to the Property. This area of inquiry is limited to the time period beginning from the
time the Borrower applied for the subject loan to the date of the Association foreclosure
sale.

All communications referencing the Property between Marchai and/or its agents and any
association, association’s management company or association’s collection company. This
area of inquiry is limited to the time period beginning from the time the Borrower applied
for the subject loan to the date of the Association foreclosure sale. This area of inquiry
includes communications between any agent of Marchai, including any

attomey retained to communicate with the Association regarding the Agsociation lien or

Association foreclosure.

. The date, amount, and manner of any monetary payments tendered by Marchai or its agents

to the Association, the Association’s management company and/or the Association’s
collection company relating to the Association’s lien on the Property. This area of inquiry is
limited to the time period beginning from the time the loan securing the First Deed of Trust

was originated to the date of the Association foreclosure sale.

. To the extent Marchai alleges that any payment it tendered towards the amounts included in

the Association’s lien on the Property was rejected by the Association, the Association’s
management company and/or the Association’s collection company, the facts and

circumstances surrounding any such rejection.

. Foreclosure notices, if any, referencing an association lien on the Property received by

Marchai, its predecessors in interest, or its agents, including the trustee of the First Deed of
Trust. This area of inquiry is limited to the time period beginning from the time the loan
securing the First Deed of Trust was originated to the date of the Association foreclosure

sale.

JA_ 0943




HOWARD KIM & ASSOCIATES
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(702) 485-3300 FAX (702) 485-3301

£ W b2

~] & W

| 13.
| 14

| 15.

16.

17.

| 18.

Attendance at and/or participation in the Association foreclosure sale by Marchai or its
agents.

Any litigation or alternative dispute resclution procedure pertaining to the Association lien
or Association foreclosure sale participated in by Marchai or its predecessors in interest
before the Association foreclosure sale.

If applicable, all communications between Marchai and the servicer of the loan secured by
the Fust Deed of Trust that mention the Association, Association’s lien, Association
assessments and/or Association foreclosure as it relates to the Property. This area of inquiry
1s limited to the time period beginning from the time the loan securing the First Deed of
Trust was originated to the date of the Association foreclosure sale.

All internal communications that mention the Association’s lien, delinquent Association
assessments and/or Association foreclosure as it relates to the Property. This area of inquiry
is limited to the time period beginning from the time the loan securing the First Deed of
Trust was originated to the date of the Association foreclosure sale. For privileged
communications, please provide testimony regarding the date of any such communication
and the parties involved.

All title insurance policies and trustee’s sale guarantees that mention the Association or the
Association lien as it relates to the Property, including any claims made against such policies
or guarantees. This area of inquiry is limited to the time period beginning from the date the
loan securing the First Deed of Trust was originated to the date of the Association
foreclosure sale.

Any valuation, appraisals and/or broker’s price opinions of the Property obtained by
Marchai or its agents. This area of inquiry is limited valuation, appraisals and/or broker’s
price opinions expressing the value of the Property anytime during the time period
beginning from the date the loan securing the First Deed of Trust was originated to the date
of the Association foreclosure sale.

Marchai’s understanding of the purpose and effect of the Planned Unit Development Rider

included in the First Deed of Trust.
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:’-lbttorney for

28

20. Marchai’s practices, policies and procedures applicable to the Property for handling

association liens. This area of inquiry is limited to the time period beginning from the date

the loan securing the First Deed of Trust was originated to the date of the Association

foreclosure sale.

21. Marchar’s claims and affirmative defenses in this case, including but not limited to whether

Marchai alleges any affirmative defenses relating to Fannie Mae, Freddie Mac, FHA, HUD,

FHFA or any other federal government or government sponsored entity.

DATED this 18th of November, 2015.

HOWA

RD KIM & ASSOCIATES

/s/ Diana Cline Ebron

DiaNa CLINE EBRON, EsQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Attorneys for SFR Investments Pool 1, LLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th of October, 2015, pursuant to NRCP 5(b), I

parties:

| served via Eighth Judicial District Court electronic service, the foregoing SECOND

| AMENDED NOTICE OF 30(b)(6) DEPOSITION OF MARCHAI B.T., to the following

archai B T Bank Trust

/s/ Diana Cline Ebron
Employee of Howard Kim & Associates
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HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

[a—

(8]

10
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17
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21
22
23
24
25
26
27
28

DIANA CLINE EBRON, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@hkimlaw.com
HOWARD KM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool I, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Bank Trust, Case No. A-13-689461-C
Plaintiff, Dept. No. XXVI

VS.

FIRST AMENDED NOTICE OF 30(b)(6)

CRISTELA PEREZ, an individual: SFR
INVESTMENTS POOL 1, LLC, a limited DEPOSITION OF MARCHAI B.T.

liability company; U.S. BANK NATIONAL s
ASSOCIATION, N.D., a national association; D.ate. Friday, November 20, 20135
DOES I through X; and ROE Time: 1:30 p.m.

CORPORATIONS I through 10, inclusive,

Defendants.
SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counterclaimant/Cross-Claimant,
VS.

MARCHAI B.T., a Bank Trust; U.S. BANK
NATIONAL ASSOCIATION, N.D., a national
association; CRISTELA PEREZ, an individual;
and DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Counter-Defendant/Cross-Defendants.

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that Defendant SFR Investments Pool 1, LLC’s (“SFR”)
deposition of Plaintiff Marchai B.T. (“Marchai”) originally scheduled for Tuesday, July 1, 2014

at 2:00 p.m., has been rescheduled to Friday, November 20, 2015 at 1:30 p.m. in the offices of

_1-
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Howard Kim and Associates, 1055 Whitney Ranch Dr., Suite 110, Henderson, NV 89014, upon
oral examination, pursuant to Rule 30 of the Nevada Rules of Civil Procedure. This deposition
may be vacated to the extent Marchai disclaims an interest in the Property.

YOU ARE FURTHER NOTIFIED that the deposition shall be taken before a certified
court reporter, notary public or other officer authorized to administer oaths by the State where
the deposition is to be held. The deposition will be recorded by stenographic means. You are
invited to attend and to cross examine.

YOU ARE FURTHER NOTIFIED that the deponent is not a natural person. Pursuant to
Nevada Rule of Civil Procedure 30(b)(6), Marchai, is advised of its duty to designate one or
more of its knowledgeable officers, directors, managing agents, commissioners, employers or

other persons who consent to testify on its behalf concerning the subjects identified in this notice.

DEFINITIONS

The following definitions apply to these areas of inquiry:

1. “Property” refers to the real property located at 7119 Wolf Rivers Avenue, Las
Vegas, Nevada 89131, Parcel No. 125-15-811-013.

2. The lower-case term “association” refers generally to a homeowners association,
planned unit development, or condominium association, and the capitalized term “Association”
refers specifically to Wyeth Ranch Homeowners Association.

3. “Association foreclosure sale” refers to the public auction held on August 28,
2013, by Alessi & Koenig (“Alessi”) on behalf of the Association.

4, “Borrower” refers to Cristela Perez.

5. “First Deed of Trust” refers to the document recorded in the Official Records of
the Clark County Recorder as Instrument No. 200511090001385 on or about November 11,
2005.

6. “Assignment” refers to the document recorded in the Official Records of the
Clark County Recorder as Instrument No. 201308120002562 on or about August 12, 2013.

7. “Second Deed of Trust” refers to the document recorded in the Official Records

of the Clark County Recorder as Instrument No. 200604060004914 on or about April 6, 2006.
2.
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Marchai shall designate one (1) or more persons to testify on its behalf who shall be

expected to testify and provide full and competent testimony in the following areas of inquiry:

L.

The creation, retention and current location of all copies, archives and backups of documents
mentioning the Association, the Association Lien and/or Association foreclosure as it relates
to Marchai’s security interest in the Property including, but not limited to computer records,
imaged files, notes, correspondence, emails, loan modification applications/agreements,
short sale applications/agreements, foreclosure records, valuations, appraisals, broker’s price
opinions, title reports and trustee’s sale guarantees. This area of inquiry is limited to the
time period beginning from the time the Borrower applied for the subject loan to the date of

the Association foreclosure sale.

The current location and contents of the collateral file for the loan securing the First Deed of
Trust containing the original promissory note, deed of trust, and any recorded or unrecorded
assignments.

The transaction(s) through which Marchai obtained an interest in the Property, including the
type of transaction, date of the transaction, amount paid, and interest obtained.

Marchai’s authority to enforce the First Deed of Trust and underlying promissory note,
including representations made in any Affidavit of Authority attached to a Notice of Default
recorded by Marchai or its agents.

The identity of any other entities of which Marchai is aware that claim an interest in the First
Deed of Trust and/or the underlying promissory note.

The 1dentity of any entity of which Marchai 1s aware that msures or claims a contractual
interest in the First Deed of Trust and/or underlying promissory note.

Provisions of any pooling and servicing agreement and/or servicing guidelines applicable to
Marchai’s security interest in the Property that mention or pertain to associations,
association liens or association foreclosures. This area of inquiry is limited to the time

period beginning from when the Association recorded its notice of delinquent assessments to

_3-
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13.

the time of the Association foreclosure sale.

All communications between Marchai and/or its agents and any other party that mention the
Association, Association’s lien, Association assessments and/or Association foreclosure as it
relates to the Property. This area of inquiry is limited to the time period beginning from the
time the Borrower applied for the subject loan to the date of the Association foreclosure
sale.

All communications referencing the Property between Marchai and/or its agents and any
association, association’s management company or association’s collection company. This
area of inquiry i1s limited to the time period beginning from the time the Borrower applied
for the subject loan to the date of the Association foreclosure sale. This area of inquiry
includes communications between any agent of Marchai, including any

attorney retained to communicate with the Association regarding the Association lien or

Association foreclosure.

. The date, amount, and manner of any monetary payments tendered by Marchai or its agents

to the Association, the Association’s management company and/or the Association’s
collection company relating to the Association’s lien on the Property. This area of inquiry 1s
limited to the time period beginning from the time the loan securing the First Deed of Trust

was originated to the date of the Association foreclosure sale.

. To the extent Marchai alleges that any payment it tendered towards the amounts included in

the Association’s lien on the Property was rejected by the Association, the Association’s
management company and/or the Association’s collection company, the facts and

circumstances surrounding any such rejection.

. Foreclosure notices, if any, referencing an association lien on the Property received by

Marchai, its predecessors in interest, or its agents, including the trustee of the First Deed of
Trust. This area of inquiry is limited to the time period beginning from the time the loan
securing the First Deed of Trust was originated to the date of the Association foreclosure
sale.

Attendance at and/or participation in the Association foreclosure sale by Marchai or its
_4-
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agents.

. Any litigation or alternative dispute resolution procedure pertaining to the Association lien

or Association foreclosure sale participated in by Marchai or its predecessors in interest

before the Association foreclosure sale.

. If applicable, all communications between Marchai and the servicer of the loan secured by

the First Deed of Trust that mention the Association, Association’s lien, Association
assessments and/or Association foreclosure as it relates to the Property. This area of inquiry
is limited to the time period beginning from the time the loan securing the First Deed of

Trust was originated to the date of the Association foreclosure sale.

. All internal communications that mention the Association’s lien, delinquent Association

assessments and/or Association foreclosure as it relates to the Property. This area of inquiry
is limited to the time period beginning from the time the loan securing the First Deed of
Trust was originated to the date of the Association foreclosure sale. For privileged
communications, please provide testimony regarding the date of any such communication

and the parties involved.

. All title msurance policies and trustee’s sale guarantees that mention the Association or the

Association lien as it relates to the Property, including any claims made against such policies
or guarantees. This area of inquiry 1s limited to the time period beginning from the date the
loan securing the First Deed of Trust was originated to the date of the Association

foreclosure sale.

. Any valuation, appraisals and/or broker’s price opinions of the Property obtained by

Marchai or its agents. This area of inquiry is limited valuation, appraisals and/or broker’s
price opinions expressing the value of the Property anytime during the time period
beginning from the date the loan securing the First Deed of Trust was originated to the date

of the Association foreclosure sale.

. Marchai’s understanding of the purpose and effect of the Planned Unit Development Rider

included in the First Deed of Trust.

20. Marchai’s practices, policies and procedures applicable to the Property for handling

-5 -

JA_ 0962




HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

association liens. This area of inquiry is limited to the time period beginning from the date

the loan securing the First Deed of Trust was originated to the date of the Association

foreclosure sale.

21. Marchar’s claims and affirmative defenses in this case, including but not limited to whether

Marchai alleges any affirmative defenses relating to Fannie Mae, Freddie Mac, FHA, HUD,

FHFA or any other federal government or government sponsored entity.

DATED this 27th of October, 2015.

HOWARD KIM & ASSOCIATES

/s/ Diana Cline Ebron

DIANA CLINE EBRON, ESQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Attorneys for SFR Investments Pool I, LLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 27th of October, 2015, pursuant to NRCP 5(b), I

served via Eighth Judicial District Court electronic service, the foregoing FIRST AMENDED

NOTICE OF 30(b)(6) DEPOSITION OF MARCHAI B.T., to the following parties:

: jam
Attorney for Marchai B T Bank Trust

/s/ Sarah Felts
Employee of Howard Kim & Associates
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HowARD C. K1M, ESQ.
Nevada Bar No. 10386

2 || E-mail: howard@hkimlaw.com
DIANA S. CLINE, ESQ.
3 || Nevada Bar No. 10580
E-mail: diana@hkimlaw.com
4 || JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593
5 (| E-mail: jackie@hkimlaw.com
HOWARD KIM & ASSOCIATES
6 | 1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
7 || Telephone: (702) 485-3300
Facsimile: (702) 485-3301
8 || Attorneys for SFR Investments Pool 1, LLC
9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
11 | MARCHAI B.T., a Bank Trust, Case No. A-13-689461-C
W
m . _
=5 12 Plaintiff, Dept. No. XXVI
[ d}
SR s 13 vs.
< |2 T ]
£ z3|s 14| CRISTELA PEREZ, an individual; SFR NOTICE OF 30(b)(6) DEPOSITION OF
- 27 > 15 INVESTMENTS POOL 1, LLC, a limited MARCHAI B.T.
= % ; = liability company; U.S. BANK NATIONAL
vl % 2 16 || ASSOCIATION, N.D., a national
g 2 § association; DOES I through X; and ROE Date: Tuesday, July 1, 2014
% Eé § 17 || CORPORATIONS I through 10, inclusive, Time: 2:00 p.m.
% % 18 Defendants.
=
19
SFR INVESTMENTS POOL 1, LLC, a
20 || Nevada limited liability company,
21 || Counterclaimant/Cross-Claimant,
22 Vs.
23 || MARCHAI B.T., a Bank Trust; U.S. BANK
NATIONAL ASSOCIATION, N.D., a
24 || national association; CRISTELA PEREZ, an
75 individual; and DOES 1 through X; and ROE
CORPORATIONS I through 10, inclusive,
26 || Counter-Defendant/Cross-Defendants.
27 TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD
28 || PLEASE TAKE NOTICE that Defendant/Counter-Claimant/Cross-Claimant SFR Investments
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Pool 1, LLC, shall take the deposition of Plaintiff Marchai B.T. (“Marchai”) on Tuesday, July 1,
2014 at the hour of 2:00 p.m., in the offices of Howard Kim & Associates, 1055 Whitney Ranch
Drive, Suite 110, Henderson, Nevada 89014, upon oral examination, pursuant to Rule 30 of the
Nevada Rules of Civil Procedure.

YOU ARE FURTHER NOTIFIED that the deposition shall be taken before a certified
court reporter, notary public or other officer authorized to administer oaths by the State of
Nevada at the place where the deposition is to be held. The deposition will be recorded by
stenographic means. You are invited to attend and to cross examine.

YOU ARE FURTHER NOTIFIED that the deponent is not a natural person. Pursuant to
Nevada Rule of Civil Procedure 30(b)(6), Marchai, is advised of its duty to designate one or
more of its knowledgeable officers, directors, managing agents, commissioners, employers or
other persons who consent to testify on its behalf concerning the subjects identified in this notice.

Marchai shall designate one (1) or more persons to testify on its behalf who shall be

expected to testify and provide full and competent testimony in the following areas of inquiry:

1. The creation, retention and current location of all copies, archives and backups of
documents related to, pertaining to, or connected with, in any way, to Marchai’s security
interest in the real property located at 7119 Wolf Rivers Avenue, Las Vegas, Nevada
89131, Parcel No. 125-15-811-013 (“the Property”), including, but not limited to the
collateral file containing the original promissory note and deed of trust, computer
records, notes and emails.

2. The transaction(s) through which Marchai obtained an interest in the Property.

3. Any pooling and servicing agreement and/or servicing guidelines applicable to
Marchai’s security interest in the Property.

4. All communications between Marchai and/or its agents and any other party regarding the
Property.

5. All communications between Marchai and/or its agents and any homeowners

association, management company or collection company regarding the Property.
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10.

11.

12.

Any monetary payments tendered to a homeowners association, management company
and/or collection company relating to a homeowners association lien the Property.

The receipt of foreclosure notices, if any, related to a homeowners association lien on
the Property.

All communications between Marchai and the servicer regarding the Property.

Marchai’s practices, policies and procedures for handling competing liens recorded on
properties in which Marchai has a security interest.

Marchai’s practices, policies and procedures for lending or purchasing loans in
communities that are part of a planned unit development or homeowner’s association.
Marchai’s practices, policies and procedures for servicing its loans in communities that
are part of a planned unit development or homeowner’s association.

Marchai’s practices, policies and procedures for servicing loans in states where

homeowners association liens may obtain priority over a first security interest.

DATED this [D day of June, 2014
HO KIM & ASSOCIATE
C. KM, ESQ.

Nevada Bar No. 10386

DIANA S. CLINE, EsQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Phone: (702) 485-3300

Fax: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this IO_H'day of June, 2014, pursuant to NCRP 5(b), I
served via U.S. mail the foregoing NOTICE OF 30(b)(6) DEPOSITION OF MARCHAI

B.T., to the following parties:

Benjamin Petiprin

Law Offices of Les Zieve

3753 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169

Fax: 702-446-9898

Attorney for Marchai B T Bank Trust

Employee of Howard K(n)& Associates
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HowARD C. KM, ESQ.

Nevada Bar No. 10386

E-mail: howard@hkimlaw.com
DIANA S. CLINE, ESQ.

Nevada Bar No. 10580

I E-mail: diana@hkimlaw.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com
HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

| DISTRICT COURT

CLARK COUNTY, NEVADA
MARCHALI B.T., a Bank Trust, Case No. A-13-689461-C
Plaintiff, Dept. No. XXVI

VS.

CRISTELA PEREZ, an individual; SFR
INVESTMENTS POOL 1, LLC, alimited INTERROGATORIES TO MARCHAI B.T.
liability company; U.S. BANK NATIONAL -
ASSOCIATION, N.D., a national
association; DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counterclaimant/Cross-Claimant,

VS.

MARCHAI B.T., aBank Trust; U.S. BANK
NATIONAL ASSOCIATION, N.D., a
national association; CRISTELA PEREZ, an
individual; and DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Counter-Defendant/Cross-Defendants.

Defendant/Counter-Claimant/Cross-Claimant SFR Investments Pool 1, LLC, by and
through its counsel, the law firm of Howard Kim & Associates, hereby requests Plaintiff Marchai

B.T. respond fully in writing and under oath to the following Interrogatories as required by
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NRCP 33.

DEFINITIONS

The following definitions apply to these interrogatories:

1. “You” or “your” refers to Plaintiff Marchai B.T. and any representative(s),
person(s), entity(ies), or other party acting or purporting to act on their behalf, including their
attorney or attorneys and officers.

2. “Property” refers to the real property located at 7119 Wolf Rivers Avenue, Las

Vegas, Nevada 89131, Parcel No. 125-15-811-013.

3. The lower-case term “association” refers generally to a homeowners association,
planned unit development, or condominium association, and the capitalized term “Association”
refers specifically to Wyeth Ranch Homeowners Association.

4. “Association foreclosure sale” refers to the public auction held on August 28,

2013, by Alessi & Koenig (“Alessi”) on behalf of the Association.

5. “SFR” refers to SFR Investments Pool 1, LLC.
6. “Borrower” refers to Cristela Perez.
7. “First Deed of Trust” refers to the document recorded in the Official Records of

the Clark County Recorder as Instrument No. 200511090001385 on or about November 11,
2005.

8. “Assignment” refers to the document recorded in the Official Records of the
Clark County Recorder as Instrument No. 201308120002562 on or about August 12, 2013.

0. “Second Deed of Trust” refers to the document recorded in the Official Records
of the Clark County Recorder as Instrument No. 200604060004914 on or about April 6, 2006.

10. “Person” refers to any natural individual, governmental entity, or business entity,
including a corporation, partnership, association, limited liability company, or other entity or
combination thereof, and all corporations, divisions, or entities affiliated with, owned, or
controlled directly or indirectly or owning or controlling directly or indirectly any such entities
as well as directors, officers, employees, agents, attorneys, affiliates, or other representatives

thereof, or third parties retained by any of the above.
_2 -
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11. “Communication” means any oral or written transmittal or receipt of words or
information, by whatever manner or means and regardless of how or by whom the
communication was initiated. References to communications with business entities shall be
deemed to include all officers, directors, employees, agents, attorneys, affiliates, or other
representatives of such entities.

12. “Document” means and includes all photographic, written, recorded, graphic or
otherwise recorded matter, however produced or reproduced, including non-identical copies,
preliminary, intermediate, and final drafts, writings, records, and recordings of every kind and
description, whether inscribed by hand or mechanical, electronic, computer-generated,
microfilm, photographic, or other means, as well as phonic (such as tape recordings) or visual
reproductions of all statements, conversations, or events, and ﬁlrthér including by way of
example and not limitation, address books, appointment books, calendars, charts, circulars,
statistical compilations, consultants’ reports or studies, contracts or agreements, correspondence,
experts’ reports and studies, financial statements and calculations or balance sheets, graphs,
house publications, inter-office or intra-office communications, e-mail, letters of intent,
memorandum of any type, microfilm, minutes of any sort (including, without limitation, those of
the Board of Directors or management, executive or finance committees), movies, notes,
notebooks, opinions, organizational charts, photographs, press clippings or releases, publications,
procedures, reports of any kind, statistical analysis, ledgers, invoices, checks, vouchers, books of
account, studies of any kind, summaries, tabulations, telegrams, teletype, and telex messages,
disks, computer printouts, tapes, cartridges, compact disks or other storage medium, no matter
how described or designated.

INSTRUCTIONS

The following instructions apply to these interrogatories:
1. Where a claim of privilege is asserted in objection to any interrogatory and an
answer is not provided on the basis of such assertion:
(a) The party asserting the privilege shall identify the nature of the privilege

(including work product) which is being claimed and, if the privilege is governed by state law,
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