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JURY TRIAL DAY 5
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Recorder’s Transcript
JURY TRIAL DAY 10

Date Of HIQ: 08/04/17 ..ottt 2948-2957
Recorder’s Transcript

Calendar Call

Date OF HIQ: 02/16/17 .....eeveeee ettt ettt e e s te e naesaeenaennees 894-898

Recorder’s Transcript
Calendar Call and Defendant’s Motion for Production of Discovery

Date OF HIQ: 09/0L1/10......cui ittt sttt nbe e nneas 890-893
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Defendant’s Motion for Setting of Reasonable Bail

Date OF HIQ: L0/0A/LB......ccueeee ettt bbbt ne s 893a-893f

Recorder’s Transcript
Defendant’s Request Re: Stipulated Status Check-Trial Setting
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Grand Jury Return
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Date OF HIQ: O7/07/LB......cueeieieeee ettt ettt snaesaeenaenneas 885-889
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Motion Outlining State’s Discovery Compliance and Status Check: Trial Setting

Date OF HIQ: 02/21117 ..ottt ste e saeennenneas 899-903
Recorder’s Transcript

Sentencing

Date OF HIQ: 09/28/17 ...ttt 2958-2989

Recorder’s Transcript _ _
State’s Motion to Exclude Eyewitness Expert Testimony and Calendar Call

Date OF HIQ: O7/20/17 ..ottt ettt nneas 912-921

Recorder’s Transcript

State’s Motion to Exclude Eyewitness Expert Testimony,

State’s Motion to Strike Alibi Notice, and State’s Motion to Strike
Defendant’s Supplemental Notice of Expert Witnesses

Date OF HIQ: O7/24/17 ...ttt sttt te e sae e nnes 929-936

Recorder’s Transcript

State’s Motion to Exclude Eyewitness Expert Testimony;

State’s Motion to Strike Alibi Notice and State’s Motion to Strike
Defendant’s Supplemental Notice of Expert Witnesses; Overflow

Date OF HIQ: O7/2L117 ..ottt sttt naenae e nneas 922-928

Reporter’s Transcript
Grand Jury
Date OF HIQ: 06/28/16.........ccoeieeeieeee ettt e e e steesaeeneenaeeneenneas
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STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

AGNES M. LEXIS

Chief Deputy District Attorney

Nevada Bar #011064

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintift,

~VST CASE NO: C-16-316081-1

KEANDRE VALENTINE, :
45000875 DEPT NO: III

Defendant.

THIRD SUPPLEMENTAL NOTICE OF WITNESSES
AND/OR EXPERT WITNESSES
INRS 174.234]
TO: KEANDRE VALENTINE, Defendant; and

TO: PUBLIC DEFENDER'S OFFICE, Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

NEVADA intends to call the following witnesses and/or expert witnesses in its case in chief.

These witnesses are in addition to those witnesses endorsed on the Information or
Indictment and any other witness for which a separate Notice of Witnesses and/or Expert
Witnesses has been filed.

The substance of each expert witness’ testimony and copy of all reports made by or at
the direction of the expert witness has been provided in discovery.

A copy of each expert witness’ curriculum vitae, if available, is attached hereto.

*Indicates an additional witness

//

W:201612016F088'03116F08803-3RDSUPPNWEW-(VALENTINE__ KEANDRE)-001.DOCX
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NAME ADDRESS
ACEVEDO (Pacheco), JESSICA — LVMPD P#13770 (or designee): Expert in the field of
DNA extractions, comparisons, analysis, and the identification of bodily fluids and is expected
to testify thereto.
ADAMS, TIFFANY - LVMPD P#10072 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and 1s expected to
testify thereto.
ALEXANDER, JORDAN — 1508 ROBIN ST., LVN 89106
BAS, JENNIFER — LVMPD P#9944 (or designee): Expert in the field of DNA extractions,
comparisons, analysis, and the identification of bodily fluids and is expected to testity thereto.
BASS, MARVIN - 6312 SILVER EDGE ST., NLVN 89031
BILYEU, RICHARD - LVMPD P#7524
BRAVO-TORRES, LAZARO — 1104 LEONARD AVE., LVN 89106
BROWN, JENNIFER (Thomas) — LVMPD P#10074 (or designee): Expert in the field of
DNA extractions, comparisons, analysis, and the identification of bodily fluids and is expected
to testify thereto.
CHARAK, JESSICA — LVMPD P#14785 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and is expected to
testify thereto.
CUSTODIAN OF RECORDS — CLARK COUNTY DETENTION CENTER
CUSTODIAN OF RECORDS - LVMPD COMMUNICATIONS
CUSTODIAN OF RECORDS - LVMPD RECORDS
DANNENBERGER, KIM — LVMPD P#13772 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and 1s expected to
testify thereto. (USED TO BE TAYLOR)
DAVIDOVIC, MARJORIE — LVMPD P#14726 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and is expected to

testify thereto.

2
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DENTON, STEVE - C/O EZ PAWN, 821 N. RANCHO, LVN

DOWLER, CHRISTOPHER - LVMPD P#13730

ENDELMAN, DEREK - LVMPD P#14025

FAULKNER, DARRELL — 147 BEAVER LN., WACO ,TX 76705

FAULKNER, DEBORAH — 147 BEAVER LN., WACO, TX 76705

FOSTER, M. - LVMPD P#13221

GARCIA, SANTIAGO - 312 ESTELLA AVE., LVN 89107

GAUTHIER, KELLIE — LVMPD P#8691 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and 1s expected to
testify thereto.

GREGORY, TRACY — LVMPD P#9706

HENSON, JASON - LVMPD P#3918

HUSEBY, BRIANNE — LVMPD P#14783 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and is expected to
testify thereto.

JOHNSON, GAYLE — LVMPD P#10208 (or designee): LATENT PRINT EXAMINER -
Expert in the science and techniques of fingerprint comparison, and comparisons done in this
case and any reports prepared therefrom.

KING, CRAIG — LVMPD P#9971 (or designee): Expert in the field of DNA extractions,
comparisons, analysis, and the identification of bodily fluids and is expected to testify thereto.
LUDWIG, DEAN - LVMPD P#12963

MAIJORS, WILLIAM - LVMPD P#7089

MARSCHNER, JULIE — LVMPD P#8806 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and is expected to
testify thereto.

MAY, CRYSTAL — LVMPD P#9288 (or designee): Expert in the field of DNA extractions,
comparisons, analysis, and the identification of bodily fluids and 1s expected to testify thereto.

MCBRIDE, OMARA — ADDRESS UNKNOWN

3
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MURGA, KIM — LVMPD P#10140 (or designee): Expert in the field of DNA extractions,
comparisons, analysis, and the identification of bodily fluids and 1s expected to testify thereto.
RETAMOZO, CAROL — LVMPD P#14280 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and 1s expected to
testify thereto.

RICHARDSON, COURTNEY - LVMPD P#14739

ROBERTSON, CASSANDRA — LVMPD P#14653 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and 1s expected to
testify thereto.

RUBINO, ALLISON — LVMPD P#14784 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and is expected to
testify thereto.

SIMMS, JOSHUA - LVMPD P#15111

SMITH, JEFFREY - LVMPD P#8177 (or designee): CRIME SCENE ANALYST: Expert in
the 1dentification, documentation, collection and preservation of evidence and is expected to
testify as an expert to the identification, documentation, collection and preservation of the
evidence in this case.

SPRONK, CIERRA - LVMPD P#15128

*STEPHENS, EBONY (McGhee) — LVMPD P#5158 (or designee): CRIME SCENE
ANALYST: Expert in the identification, documentation, collection and preservation of
evidence and is expected to testify as an expert to the identification, documentation, collection
and preservation of the evidence in this case.

STOCKTON, DAVE - LVMPD P#9989

TICANO, T. - LVMPD P#6804

TORRES, JUAN CARLOS - 1104 LEONARD AVE., LVN 89106

UBBENS, ANDREW - LVMPD P#13119

VASQUEZ, ROSA - C/O CCDA, 200 LEWIS AVE., LVN 89101

//
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16
17
18
19
20
21
22
23
24
25
26
27
28

VIDA, BEATA — LVMPD P#14279 (or designee): Expert in the field of DNA extractions,
comparisons, analysis, and the identification of bodily fluids and 1s expected to testify thereto.
WATTS, DAVID - LVMPD P#8463

WHITTLE, CHRISTINE — LVMPD P#15383 (or designee): Expert in the field of DNA
extractions, comparisons, analysis, and the identification of bodily fluids and is expected to
testify thereto.

WILLIAMS, SHANISE — 1701 J. STREET, LVN

WISE, DAVID - LVMPD P#9838

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s//AGNES M. LEXIS
AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064

CERTIFICATE OF ELECTRONIC FILING

[ hereby certify that service of State's Notice was made this 26th day of January, 2017,

by Electronic Filing to:
PUBLIC DEFENDER’S OFFICE
E-mail Address: pdclerk@ClarkCountyNV.gov
Shellie Ortega
Secretary for the District Attorney's Office
mmo/GCU
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Curriculum Vitae
Las Vegas Criminalistics Bureau
Statement of Qualifications

Classification

Minimum Qualifications

Crime Scene Analyst |

AA Degree with major course work in Criminal
Justice, Forensic Science, Physical Science or
related field, including specialized training in Crime
Scene Investigation.

Crime Scene Analyst |l

18 months - 2 years continuous service with
LVMPD as a Crime Scene Analyst I.

Senior Crime Scene
Analyst

Two (2) years as a Crime Scene Analyst Il to
qualify for the promotional test for Senior Crime
Scene Analyst.

Crime Scene Analyst
Supervisor

Four (4) years continuous service with LVMPD and
completion of probation as a Senior Crime Scene
Analyst. Must have the equivalent of a Bachelor’'s
Degree from an accredited college or university
with major course work in Criminal Justice,
Forensic Science, Physical Science or related
field.

Degree/Date

Criminal Justice

Associates Degree-1998

Employer

Title Date

LVMPD

Crime Scene Analyst |

5-29-96

HAFRONTOFF'\SHIRLEY\WORKAREA\EDUCATION'MCGHEE _EDUCAT.WPD

248



McGHEE, EBONY P# 5158 CRIMINALISTICS BUREAU - FIELD
CSA | SS#: 306-86-7688 DOH: 05-29-96
DATE CLASS TITLE AGENCY CREDIT
HOURS
01-90 to | Computer Information Systems S.N.V.T.C. (Vo-Tech) 5 Semesters
06-92
10-07-96 | New Civilian Employee Orientation LVMPD 8
04-03-97 | Auto Theft LVMPD 2
05-27-97 | NCIC Certification - Limited Access LVMPD 7
01-01-98 [ NCIC Recertification 2/Guide LVMPD 1
02-10-98 | Investigations: Internship LVMPD 9
08-21-98 | K-9 Perimeter Class LVMPD 3
08-92 to | Criminal Justice - Degree - Associate of C.C.S.N. 1,245
05-98 Applied Science (A.A.S.) - dated 05-14-98 -
83 Credits
01-00 to | Photography 170 C.C.S.N.
05-00
05-24-00 | Training Technigques LVMPD 8
03-21-01 | Patrol Response to Clandestine Drug Labs LVMPD 2
05-24-01 | Ecstacy & Other Drugs, The Pleasure Killers LVMPD 7.5
07-18-01 | Driver's Training Il LVMPD 8
08-27-01 | NCIC/NCJIS Training 10132H-IIR LVMPD 1
08-06 to | Crime Scene Analyst Academy - LVMPD 175
08-31-01 [ Criminalistics Bureau
09-08 to [ Civilian Use of Force and Firearms Training - LVMPD 21
09-10-01 | CCW permit granted
10-01-01 | RC-Use of Force Video Training - Tape #1 LVMPD 15 Minutes
12-01-01 | Field Training - Criminalistics Bureau LVMPD 400
04-02-02 | Chemical Enhancements of Bloodstains, LVMPD 2
Preliminary Steps
04-03-02 | Documentation of Footwear & Tire LVMPD 1
Impressions
04-03-02 | Major Case Prints LVMPD 3
04-04-02 | Criminal Law LVMPD 2

HAFRONTOFF'\SHIRLEY\WORKAREA\EDUCATION'MCGHEE _EDUCAT.WPD
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DATE CLASS TITLE AGENCY CREDIT
HOURS
04-22-02 | Forensic Anthropology LVMPD - Criminalistics 1.5
Bureau
05-22-02 | Handgun Refresher Training LVMPD 2
05-22-02 | Handgun Qualification 2 LVMPD 1
09-03-02 | Firearms Qualification 3 LVMPD 1
10-23-02 | Stress Management LVMPD 2
11-05-02 | Handgun Qualification 4 LVMPD 1
03-11-03 | Handgun Qualification 1 LVMPD 1
03-27-03 | Testifying in Court LVMPD 7
05-07-03 | Handgun Qualification 2 LVMPD 1
06-04-03 | Firearms Training Simulator LVMPD 1

HAFRONTOFF'\SHIRLEY\WORKAREA\EDUCATION'MCGHEE _EDUCAT.WPD
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Electronically Filed

01/27/2017 01:21:29 PM

NOTC % t. W
STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

AGNES M. LEXIS

Chief Deputy District Attorney

Nevada Bar #011064

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ CASE NO: C-16-316081-1

KEANDRE VALENTINE, :
45000875 DEPT NO: 1III

Defendant.

NOTICE OF INTENT TO SEEK PUNISHMENT AS
A HABITUAL CRIMINAL

TO: KEANDRE VALENTINE, Defendant; and

TO: PUBLIC DEFENDER'S OFFICE, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS
207.010, the STATE OF NEVADA will seek punishment of Defendant KEANDRE
VALENTINE, as a habitual criminal in the event of a felony conviction in the above-entitled
action.

That in the event of a felony conviction in the above-entitled action, the STATE OF
NEVADA will ask the court to sentence Defendant KEANDRE VALENTINE as a habitual
criminal based upon the following felony convictions, to-wit:

1. That on or about 2013, the Defendant was convicted in the State of
California, Alameda County, for the crime of First Degree Residential Burglary (felony) in
H53709B.
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2. That on or about 2014, the Defendant was convicted in the State of
California, Alameda County, for the crime of Unlawful Driving or Taking of a Vehicle
(felony) in H55299.

3. That on or about 2014, the Defendant was convicted in the State of
California, Alameda County, for the crime of Evading a Police Officer, Will Disregard
(felony) in H55299.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY  /s//AGNES M. LEXIS
AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064

CERTIFICATE OF ELECTRONIC FILING

[ hereby certify that service of State's Notice was made this 27th day of January, 2017,

by Electronic Filing to:
PUBLIC DEFENDER’S OFFICE
E-mail Address: pdclerk@ClarkCountyNV.gov
Shellie Ortega
Secretary for the District Attorney's Office
mmo/GCU

2
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Electronically Filed

02/08/2017 10:58:44 AM

MOT i #W

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

AGNES M. LEXIS

Chief Deputy District Attorney
Nevada Bar #011064

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 6/1-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-VS- CASE NO: C-16-316081-1

KEANDRE VALENTINE, DEPT NO: I
#5090875

Defendant.

NOTICE OF MOTION AND MOTION OUTLINING
STATE'S DISCOVERY COMPLIANCE

DATE OF HEARING: 02/21/17
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through AGNES M. LEXIS, Chief Deputy District Attorney, and files this
Notice Of Motion And Motion Outlining State's Discovery Compliance.

This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
//
//
//
//

wi\2016\2016F\088103116FO8803-NOTM-(Valentine__Keandre)-001.docx
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
will bring the foregoing motion on for setting before the above entitled Court, in Department
III thereof, on Tuesday, the 21st day of February, 2017, at the hour of 9:00 o'clock a.m., or as
soon thereafter as counsel may be heard.

DATED this _ 8th day of February, 2017.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s//AGNES M. LEXIS

AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064

PROCEDURAL HISTORY

On July 29, 2016, Defendant was charged by way of Indictment with fourteen (14)
felony counts to include six (6) counts of Robbery with Use of a Deadly Weapon. On July 7,
2016, Defendant entered a not guilty plea and invoked his speedy trial right. Defense counsel
made an oral request for discovery at that time. Trial was set for September 6, 2016.

In the weeks following, the State continuously provided discovery to defense counsel
in anticipation of the September 2016 trial date.

On August 9, 2016, the State conveyed an offer to resolve the case. Defendant
presented a counter-offer, which the State rejected.

On August 19, 2016, Defendant filed a Motion for Discovery. The State filed a written
response. The Motion for Discovery was set for argument on September 1, 2016, the same
day as calendar call.

On September 1, 2016, Defendant made an oral motion to continue the trial. The State
objected and announced ready. Defendant waived his right to a speedy trial. The court vacated
the trial date, noting that it was the first trial setting. Trial was reset for February 21, 2017.

The court also granted Defendant’s Motion for Discovery pursuant to statute and Brady.

2
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On January 24, 2017, the State invited defense counsel to conduct a file review. Defense
counsel indicated she would be in trial and could not meet on January 27, 2017 to complete
the file review. To date, defense counsel has not made an appointment to conduct the file
review.

On Thursday, January 26, 2017, the State re-disclosed the paper discovery in this case,
bate stamped 1-286 and advised defense counsel that a CD with jail calls would be available
for pick-up at DA reception. The State attached an ROC to the January 26" email and
requested that defense counsel look over the discovery the State has provided and return the
signed ROC to the State in one (1) week. In that same email, the State again requested that
defense counsel complete a file review. The State also advised defense counsel that 1t would
object to a Motion to Continue Trial and requested that any request for a continuance be
submitted in writing, in a timely fashion.

On February 7, 2017, the State requested that defense counsel return the signed ROC
so it may file it with the court, in advance of the February 16" calendar call date. Defense
counsel indicated she had not yet verified the items on the list and refused to sign the ROC.
Defense counsel also indicated that she would not go to trial on this case on February 21, 2017.
To date, a Motion to Continue has not been filed.

POINTS AND AUTHORITIES
Pursuant to this court’s order on September 1, 2016, the State has provided the

following items of discovery to defense counsel:

1. Thumbnails of Photos for event number ending in 1147 provided via email on 6/6/16
Thumbnails of Photos for event number ending in 1116 provided via email on 6/6/16

Booking Photo of Defendant provided via email on 6/10/16

> » N

LVMPD reports per June 2016 subpoena provided via email on 6/14/16
a. Disclosed again via email on 1/26/17; bate stamped 000157-000199
b. The following items were disclosed on 6/14/16 and 1/26/17

W:i201612016F088\03116FO8803-NOTM-(VALENTINE _ KEANDRE)-001.DOCX
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1.
111.

V.

VI.
Vii.
Viil.

1X.

X1,

X11.

X111.

X1V.

XV.

XV1.

XVI1.

XViil.

X1X.

XX.

XX1.

XX11.

Marvin Bass Photo Line Up Witness Instructions/Statement; bate
stamped 000157

Premier One Report event #: 160526-2109; bate stamped 000158-000160
Booking Voucher; bate stamped 000161-000162

TCR; bate stamped 000163

Declaration of Arrest; bate stamped 000164

Arrest Report; bate stamped 000165-000171

Officer’s Report; bate stamped 000172-000174

Show Up Witness Instructions; Santiago Garcia; bate stamped 000175
LVMPD witness list; bate stamped 000176-000180

Request for Prosecution; bate stamped 000181-000182

Property Report dated 5/28/16 completed by Officer A. Ubbens; bate
stamped 000183

Written Voluntary Statement by Santiago Garcia; bate stamped 000184
Written Voluntary Statement by Jordan Alexander; bate stamped 000185
Premier One Report event #: 160528-1133; bate stamped 000186-000187
Written Voluntary Statement; Darrell Faulkner; bate stamped 000188
Premier One Report event #: 160528-1116; bate stamped 000189-000190
Show Up Witness Instructions, Jordan Alexander; bate stamped 000191
Premier One Reports event #: 160528-1129; bate stamped 000192-
000193

Show Up Witness Instructions; Lazaro Bravo (Spanish); bate stamped
000194

Show Up Witness Instructions; Rosa Vasquez (Spanish); bate stamped
000195

Written Voluntary Statement; Rosa Vasquez (Spanish); bate stamped
000196

Written Voluntary Statement; Lazaro Bravo (Spanish); bate stamped

000197

W:i201612016F088\03116 FO8803-NOTM-(VALENTINE _ KEANDRE)-001.DOCX
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xxi1l. Premier One event #: 160528-1147; bate stamped 000198-000199
5. CD of 911 calls (4) and photos from event numbers ending in 1147 and 1116 made
available for pick-up; advised defense counsel in 6/14/16 email
CAD Logs received per June 2016 subpoena provided via email on 6/14/16

Marcum Notice emailed to defense counsel on 6/15/16

SW for 1701 J Street, Apt. 218 provided via email on 6/22/16

A S )

CD of Defendant’s video-taped statement made available for pick up; advised defense
counsel via email on 6/27/16
10. Transcript of jail call made to 702-610-**** at 11:23 p.m. provided via email on 8/9/16
a. Disclosed again on 1/26/17 via email; bate stamped 000021-000029
11. Transcript of jail call made to 702-610-****at 12:14 a.m. provided via email on 8/9/16
a. Disclosed again on 1/26/17 via email; bate stamped 000039-000045
12. Transcript of jail call made by Defendant at 18:16 hours provided via email on 8/9/16
a. Disclosed again on 1/26/17 via email; bate stamped 000046-000052
13. Transcript of jail call made by Defendant at 12:02 a.m. provided via email on 8/9/16
a. Disclosed again on 1/26/17 via email; bate stamped 000053-000058
14. Transcript of jail calls made by Defendant to 702-403-*%** at 8:18 a.m. provided via
email on 8/9/16
a. Disclosed again on 1/26/17 via email; bate stamped 000059-000065
15.Search Warrant for Buccal Swab provided via email on 8/9/16 provided via email on
3/9/16
16.Filed Information for Defendant’s other case, C309398 in DC 9 provided via email on
8/9/16
17.Latent Print Report for event #: 160528-1147 distribution date 8/11/16 provided via
email on 8/11/16
a. Disclosed again via email on 1/26/17; bate stamped 000152
18. Transcript of jail call made by Defendant at 9:55 a.m. provided via email on 8/12/16
a. Disclosed again on 1/26/17 via email; bate stamped 000001-000009
19. Transcript of jail call made by Defendant at 8:27 a.m. provided via email on 8/12/16
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a. Disclosed again on 1/26/17 via email; bate stamped 000010-000020

20. Transcript of jail call made by Defendant at 9:04 a.m. provided via email on 8/12/16
a. Disclosed again on 1/26/17 via email; bate stamped 000030-000038

21.LVMPD reports received per September 2016 subpoena provided via email on 8/15/16
a. Disclosed again via email on 1/26/17; bate stamped 000200-000251
b. The following items were in disclosed on 9/6/16 and 1/26/17

1.
1.
111,

1v.

Vi.

Vil.
Viii.

1X.

X1.

X11.

X1il.
X1V,
XV.
XV,
XVil.
XVIil.

X1X.

XX.

Booking Voucher; bate stamped 000200-000201

TCR; bate stamped 000202

Declaration of Arrest; bate stamped 000203

Arrest Report; bate stamped 000204-000210

Marvin Bass; Photo Line Up Witness Instructions; Bate stamped 000202
CSA report; event #: 160528-1116; victim Darrell Faulkner; bate
stamped 000212

AFIS report distributed on 7/18/16; bate stamped 000213

Written Voluntary Statement; Darrell Faulkner; bate stamped 000214
Jordan Alexander; Show Up Witness Instructions; bate stamped 000215
Officer’s Report; bate stamped 000216-000218

Santiago Garcia; Show Up Witness Instructions; bate stamped 000219
Property Report dated 5/28/16 completed by Officer A. Ubbens; bate
stamped 000220

Request for Prosecution; bate stamped 000221-000222

Written Voluntary Statement; Jordan Alexander; bate stamped 000223
Written Voluntary Statement; Santiago Garcia; bate stamped 000224
LVMPD Witness List; bate stamped 000225-000229

CSA Report for Mazda; bate stamped 000230-000231

CSA Report for Ford F-150 bate stamped 000232

CSA Evidence Impound Report; 1701 J. Street #3-218; bate stamped
000233

CSA Report — Firearm Impound; bate stamped 000234-
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XX1.

XX11.

XX111.

XX1V.

XXV.

XXVI.

XXVil.
XXVIil.
XXI1X.
XXX.
XXX1.

XXX11.

XXX111.

XXX1V.

XXXV.
XXXVI.
XXXVil.
XXXViil.
XXX1X.

x1.

Latent Print Report distribution date 7/18/16; bate stamped 000235
Show Up Witness Instructions, Rosa Vasquez (Spanish); bate stamped
000236

Show up Witness Instructions; Lazaro Rosa (Spanish); bate stamped
000237

Property Report by Det. Majors; buccal swab; bate stamped 000238
Written Voluntary Statement, Lazaro Bravo (Spanish); bate stamped
000239

Written Voluntary Statement; Rosa Vasquez (Spanish); bate stamped
000240

Premier One event #: 160526-2109; bate stamped 00024 1-000243
Premier One event #: 160528-1116; bate stamped 000244-000245
Premier One event #: 160528-1129; bate stamped 000246-000247
Premier One event #: 160528-1133; bate stamped 000248-000249
Premier One event #: 160528-1147; bate stamped 000250-000251

Rosa Vasquez; Photo Line Up Statement Translated from Spanish to
English; bate stamped 000252

Rosa Vasquez; Written Voluntary Statement Translated from Spanish to
English; bate stamped 000253

Original Photo Line Up Statements & Written Voluntary Statements for
Rosa Vasquez & Lazaro Bravo; Bate Stamped 000254-000257

Property Report; Buccal Swab; bate stamped 000258

Return SW; buccal swab; bate stamped 000259

Search Warrant buccal swab; bate stamped 000260-000274

Search Warrant for 1701 J Street, Apt. 218; bate stamped 000275-000280
Return SW 1701 J Street, Apt. 218; bate stamped 000281

Return SW Mazda and 1701 J Street; bate stamped 000282

22.DNA report provided via email on 9/20/16

a. Disclosed again via email on 1/26/17; bate stamped 000131
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//
//
//
//
//
//

23.Body Camera videos made available for pick up; advised defense counsel via email on
8/15/16

24. AFIS results — Latent Prints; disclosed on 1/26/17 via email; bate stamped 000066

25.CAD Logs, Unit Logs, COR Certifications per September 2016 subpoena; provided via
email on 1/26/17; bate stamped 000067-000090

26. CCDC Records Intel Certification provided via email on 1/26/17; bate stamped 000091

27.CCDC records per June 2016 subpoena provided via email on 1/26/17; bate stamped
000092-000101

28.CCDC records per September 2016 subpoena provided via email on 1/26/17; bate
stamped 000102-000125

29.CSA report — Firearm Impound provided via email on 1/26/17; bate stamped 000126

30.CSA report — Evidence Impound Report firearm located at 1701 J. Street #218;
provided via email on 1/26/17; bate stamped 000127

31.CSA report — Mazda truck provided via email on 1/26/17; bate stamped 000128-000129

32.CSA report — Ford F-150 provided via email on 1/26/17; bate stamped 000130

33. Certified Judgments of Convictions and accompanying documents provided via email
on 1/26/17; bate stamped 000132-000151

34.Lazaro Bravo Show Up Statement Spanish translated to English provided via email on
1/26/17; bate stamped 000154-000155

35.Lazaro Bravo Voluntary Statement Spanish Translated to English provided via email
on 1/26/17; bate stamped 000156

36. Pre-trial Services Intake Sheet; bate stamped 000283

377.Filed Information for Defendants DC 9 case, bate stamped 000284-000286
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38.CD of jail calls from 5-28-16 to 8-19-16 made available for pick up at DA Reception
on Friday, 1/27/17; total of 40 calls; defense counsel advised via email on 1/26/17

DATED this _ 8th

day of February, 2017.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s//AGNES M. LEXIS
AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of State's Motion was made this 8th day of February, 2017,

by Electronic Filing to:

mmo/GCU

TEGAN MACHNICH, Deputy Public Defender
E-mail Address: tegan.machnich@ClarkCountyNV.gov

Shellie Warner
Secretary for the District Attorney's Office
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ROC

STEVEN B. WOLFSON

FILED IN OPEN COURT

Clark County District Attorney STEVEN D. GRIER
Nevada Bar #001565 CLERK OF THE Co%%q'
AGNES M. LEXIS

Chief Deputy District Attorney

Nevada ar%11064 JUN 05 2017 :
200 Lewis Avenue

Las Vegas, Nevada 89155-2212 BY,

(702) 671-2500 DEBORAH MILLER, DEPUTY
Attorney for Plaintiff

¢-16-316081-1
ROC

Recalpt of Copy
4666616

cuasiccotnrnevaoa TN
THE STATE OF NEVADA,
Plaintiff,
-vs- CASE NO: C-16-316081-1
%QONSI;?E VALENTINE, DEPT NO: 1II
Defendant.

N o RN

RECEIPT OF COPY
LIST OF DISCOVERY ITEMS PROVIDED TO DEFENSE

. Discovery Bate Stamped 000287-000308

a. 000287-000292: Transcript of Taped Interview with Marvin Bass
b. 000293-000298: Transcript of Taped Interview with Darrell Faulkner
¢. 000299-000302: Transcript of Taped Interview with Jordan Alexander
d. 000303-000308: Transcript of Taped Interview with Omara McBride

Body Camera Footage for LLV160528001116 (1)

Body Camera Footage for LLV160528001129 (6)

Body Camera Footage for LLV160528001133 (3)

Defendant’s Video Taped Statement + Smart Client Player

Audio of Taped Statement with Marvin Bass

Audio of Taped Statement with Darrell Faulkner

PALexisAVGCU cases\Valentine, Keandre 16F08803X0Asty Work Product\] 6F08803-ROC—(Va]entine_Ze@Z:)—OOZ.docx
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8. Audio of Taped Statement with Jordan Alexander

9. Audio of Taped Statement with Omara McBride

L 10.Photo Line Up by Marvin Bass (3 pages), black and white
I

RECEIPT OF COPY of the above and foregoing Discovery is hereby acknowledged

this(_ d\ day of June, 2017.
TEGAN MACHNICH, ESQ.

09 S"THIRD STREET #226
LAS VEGAS, Nevada 89155

Saud LMt sond g ek Tlhhave
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GCU/AL
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Electronically Filed
6/30/2017 1:21 PM
Steven D. Grierson

CLERK OF THE COU
NOTC C&»A ﬁﬂ-

PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556

TEGAN C. MACHNICH, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 11642

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

Facsimile: (702) 455-5112

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE NO. C-16-316081-1
V. DEPT. NO. Il
KEANDRE VALENTINE,

Defendant,

N N N N N N e N N N

DEFENDANT’S NOTICE OF EXPERT WITNESSES, PURSUANT TO NRS 174.234(2)
TO: CLARK COUNTY DISTRICT ATTORNEY:
You, and each of you, will please take notice that the Defendant, KEANDRE
VALENTINE, intends to call the following expert witnesses in his case in chief:
Jeff Fischbach (CV attached)- 9909 Topanga Canyon, Suite 205, Chatsworth, CA 91311.
He is expected to testify regarding cell site technology including pinging, location tracking, and
cell tower technology.
111
111
111
111
111
111
111
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Daniel Reisberg (CV attached) — Psychology Department, Reed College, 3203 SE
Woodstock, Blvd, Portland, OR 97202. He is expected to testify regarding identification
procedures, eyewitness identification, and factors that can affect reliability and unreliability of
those procedures and identifications. He will testify about mental processes that occur when
making identifications and biases inherent therein.

DATED this 30th of June, 2017.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_/s/ Tyler Gaston
TYLER C. GASTON, #13488
Deputy Public Defender
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing NOTICE was served via electronic

e-filing to the Clark County District Attorney’s Office at motions@clarkcountyda.com on this

30th day of June, 2017

By: /s/[Eqda Ramirez

An employee of the
Clark County Public Defender’s Office
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Jeff MiChael FlSChbaCh ABFE/Forensic Technologist

Board Certified Forensic Examiner » Fraud Examiner « Technology Adviser * Lecturer « Trainer « Public 3peaker

SecondWave, Inc.

www.SecondWave.com ® 8718-773-0400 x34 *+ Jefi@SecondWave.com
9909 Tapanga Canyon, Suite 205, Chatsworth, California 91311

Abstract

Jeff Michael Fischbach is founder and President of SecondWave, Inc., a technology censulting firm speclalizing in informatlon
systems and technology integration. Since 1994, he has served as a technology adviser to numerous professional
organizations and corporations. Mr, Fischbach has been engaged as a litigation consultant and Forensic Examiner, offering
expert advice and oversight on matlers invalving computers, information systems, satellite cellular and other communications
technologles. Me has advised law enforcement, foreign government representatives, Judges, lawyers and the press. In addition
to his work at SecondWave, Mr. Fischbach has served on several professional boards in advisary positions.

Professional Experience

More than 20 years of hands-on professlonal technology experiencs.

Expert-level knowledge of Windows, MacOS, Unix and Linux, Palm and Symbian cperating systems,
Proficient and equipped to conduct Encase and FTK analysis and verified on-site forensic cioning,
Mulli-state court-qualified computer, Internet, cellular and satellite experi. _

A proven commitment to community welfare through pro-bono engagements and charitable service,
Frequent adviser and confributor to trade press.

Frequent lecturer and public speaker across the Unlied States.

Active Unites Stzfes Armed Forces Confracter Status

Active Unijted States Department of Justice Nation Security Clearance Status

Employment

SecondWave, Inc. {DBA, Secondwave Information Systems _1994-Present

Chatsworth, CA
m  Litigation consulting services include fraud evaluation, forensic electronic-evidence analysis and expert testimeny

B Business services include objective Internet and office technology advice, cost-analysis, ROI, as well as oversight
and review of network and Internet architecture and contractors.

W Technology consulting and guidance to public and private corparation. Legal, accounting and investment firms,
startups, non-profits, government agencies and law enfarcement,

Prime Time Video - 1986-1993

Woodland Hills, CA
B Clientele included Pacific Bell, Los Angeles Unified School District and Delson Financial, Inc.

®  Multimedia development, duplication and distribution,
B Interactive media installations for conferences, presentations, and semtnars

Printed 11/15/2010 Curriculum Vitae of Jeff M. Fischbach Page 1 0f 15
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Board Positions

Viper Capital Advisors (2000-2001)
One Sansome St., Suite 2000, San Francisco, CA 94104

Edward Ehge 415-951-4794
Board of advisors: Charged with the duty of assessing the viability of nascent technologies on behalf of myriad
investors.

Pulse Industries, Inc. (2000-Present)
400 S, Victory B. Suite 306, Burbank, CA 91502

Douglas Walker §18-238-0358

Board of advisors: Technology advisor to the president and board of directors on issues including market trends, competitive analysis,
design and materials,

Memberships/Affiliations

Assoclation for Information and Image Management Evidentiary Support Committee (AllM.org}
1100 Wayne Avenue, Suite 1100, Silver Spring, MD 20910 301-587-8202

Working closely with the United States Department of Justice, the C22 Evidentiary Support Group of AllM
concentrates on law and information technology (IT) in relation to enterprise information management, with
particular focus on information as evidence. The Evidentiary Support Group is responsible for projects related
to the legal acceptance of records and documents produced by information technology systems, or related to
information management and information technology as they affect the evidentiary nature of information
holdings.

American College of Forensic Examiners (ACFEi.com) ‘
2750 East Sunshine, Springfield, MO 65804 417-881-3918

The American College of Forensic Examiners International (ACFE!) is an independent, scientific and
professional society, Multi-disciplinary in its scope, the society actively promotes the dissemination of forensic
information. The association’s purpose Is the continued advancement of forensic examination and consultation
across the many professional fields of its membership.

Association of Certified Fraud Examiners (CFEnet.com)
716 West Avenue, Austin, TX 78701-2727 800-245-3321

The Asscciation of Certified Fraud Examiners, established in 1988, is based in Austin, Texas. The 28,000-
member professional organization is dedicated to educating In fighting fraud. Each member of the ACFE
designated a Certified Fraud Examiner (CFE) has eamed certification afier a rigorous qualification process.

Better Business Bureau (BBBSouthland.org)
315 North La Cadena Drive, Colion, CA 92324 009.825-7280

" SecondWave Information Systems is a dedicated member of the Better Business Bureau, and proudly
maintains a clear BBB Reliability Repor, free of customer complaints.

Chatsworth/Porter Ranch Chamber of Commerce (ChatsworthChambe'r.uoml

10038 Old Depot Plaza Road, Chatsworth, CA 91311 818-341-2428

SecondWave Information Systems is an active member of the Chamber of Commerce in gocd standing, and
an active participant in activities dedicated to benefiting and enhancing the community.

Printed 11/15/2010 Curriculum Vitae of Jeff M. Fischbach Page 2 of 15
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California Attorneys for Criminal Justice (CACJ.org)
1225 Eighth Street, Suite 150, Sacramento, CA 95814 916-448-8868

CACJ s the countrys largest statewide organization of professionals dedlcated to defending the rights of
persons, and preserving due process and equal protection of the law, as guaranteed United States and

California laws.

Electronic Frontier Foundation (EFF.org)

454 Shotwell Strest, San Francisco, CA 94110 415-436-9333

EFF is a donor-supported membership organization working to protect fundamental nghts regardless of
technology; to educate the press, policymakers and the general public about civil liberties Issues related to
technology; and o act as a defender of those liberties.

Institute of Electrical and Electronic Engineers {(IEEE.org)

3 Park Avenue, 17TH Floor, New York, New York, 10016-5997 212-419-7900
The |EEE promotes the engineering process of creating, develaping, Integrating, sharing, and applying
knowledge about electro and information technologies and sciences for the benefit of humanity and the
profession.

Information Systems Security Association (ISSA.org)
7044 S. 13th Street, Cak Creek, W1 53154 ' 414-768-8000

The Information Systems Security Association (ISSA)® is a not-for-profit, international organization of
information security professionals and practitioners. It provides educational forums, publications and peer
interaction opportunities that enhance the knowledge, skill and professional growth of its members. The
primary goal of the ISSA is to promote management practices that will ensure the confidentiality, integrity and
availability of information resources,

National Association of Criminal Defense Lawyers (NACDL .org)
1150 18TH St. NW, Suite 950, Washington, DC 20038 ‘ 202.872-8600

A professicnal bar association founded in 1958, the NACDL is the preeminent organization in the United
States dedicated to ensuring justice and due process for persons accused of crime or other misconduct.
Members Include attorneys, U.S. Military counsel, law professors, and judges commitied to preserving fairness
within America's criminal justice system.

National Legal Aid Defender Association (NI ADA.org)

1140 Connecticut Ave, NW, Suite 800, Washingten, DC 20036 202-452-0620

The NLADA serves the community by providing legal aid and defender programs to low-income clients and
their families and communities, and presenting a leading national voice in public policy and legislative debates
on the many issues affecting the equal justice community.

Printed 11/15/2010 Curriculum Vitae of Jeff M. Fischbach Page 3 of 16
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9 January 2017

VITA
Daniel Reisberg
Patricia & Clifford Lunneborg Professor of Psychology
Psychology Department, Reed College Voice: (503) 517-7402 or (503) 770-0636
3203 SE Woodstock Blvd. Fax: (503) 914-0477
Portland, Oregon 97202 Email: reisberg@reed.edu

Education: B.A. Swarthmore College, Psychology and Philosophy, 1975
M_.A. University of Pennsylvania, Psychology, 1976
Ph.D. University of Pennsylvania, Psychology, 1980

Positions:  Assistant Professor, New School for Social Research, 1980-1986.
Assistant Professor, Reed College, 1986—-1989.
Associate Professor, Reed College, 1989—-1993.
Visiting Scientist, Applied Psychology Unit, Medical Research Council,

Cambridge, England, 1994.

Professor, Reed College, 1993-2013.
Patricia & Clifford Lunneborg Professor of Psychology, 2013—present.
Also: Department Chair, 1995-97, 2002-04, 2006-07, 2009-2011, 2012-2014.

Honors and Awards:

High Honors, Swarthmore College, 1975
Sigma Xi (Promoted from Associate Member to Member, May 1984)
Phi Beta Kappa
National Science Foundation Graduate Fellow, 1975-78
University of Pennsylvania University Fellow, 1978
National Institute of Mental Health Predoctoral Fellow, 1978-80
Fellow of the American Association for the Advancement of Science
(elected to the rank of Fellow in October, 1994)
Fellow of the Western Psychological Association
(elected to the rank of Fellow in September, 1995)
Visiting Fellow of the British Psychological Association (September, 1999)
Fellow of the American Psychological Association, Division 3
(Experimental Psychology; elected to the rank of Fellow in August, 1999)
First-place team (with James Kalat and Nancy Felipe Russo) in
the WPA’s “Psychology Jeopardy” (April, 2000)
Fellow of the Association for Psychological Science
(Elected to the rank of Fellow in January, 2007)

For the readers’ convenience, recent additions to my CV are boxed. |
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Publications (books marked with b):

1. Reisberg, D. (1972). Objections to the SST. In Siegel, K. (Ed.), Talking back to The
New York Times (pp. 319-320). N.Y .: Quadrangle Books.

2. Schwartz, B., Reisberg, D. and Vollmecke, T. (1974). Effects of treadle training on
autoshaped keypecking: Learned laziness and learned industriousness, or response
competition? Bulletin of the Psychonomic Society, 3,369-372.

3. Reisberg, D. (1978). Looking where you listen: Visual cues and auditory attention.
Acta Psychologica,42,331-341.

4. Reisberg, D., Baron, J. and Kemler, D. (1980). Overcoming Stroop interference: The
effects of practice on distractor potency. Journal of Experimental Psychology: Human
Perception and Performance, 6, 140-150.

5. Reisberg, D., Scheiber, R. and Potemken, L. (1981). Eye position and the control of
auditory attention. Journal of Experimental Psychology: Human Perception and
Performance, 7,318-323.

6. Reisberg, D. (1983). General mental resources and perceptual judgments. Journal of
Experimental Psychology: Human Perception and Performance, 9, 966-979.

7. Reisberg, D., Rappaport, I. and O’Shaughnessy, M. (1984). The limits of working
memory: The digit digit-span. Journal of Experimental Psychology: Learning,
Memory and Cognition, 10,203-221.

8. Reisberg, D. and O’Shaughnessy, M. (1984). Diverting subjects’ attention slows
figural reversals. Perception, 13,461-468.

9. Reisberg, D. and McLean, J. (1985). Meta-attention: Do we know when we are being
distracted? Journal of General Psychology, 112,291-306.

10. Chambers, D. and Reisberg, D. (1985). Can mental images be ambiguous? Journal of
Experimental Psychology: Human Perception and Performance, 11, 317-328.

11. Reisberg, D. and Morris, A. (1985). Images contain what the imager put there: A
non-replication of illusions in imagery. Bulletin of the Psychonomic Society, 23, 493-
496.

12. Reisberg, D., Culver, C., Heuer, F. and Fischman, D. (1986). Visual memory: When
imagery vividness makes a difference. Journal of Mental Imagery, 10, 51-74.

13. Heuer, F., Fischman, D. and Reisberg, D. (1986). Why does vivid imagery hurt
colour memory? Canadian Journal of Psychology, 40, 161-175.
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Publications (continued; books marked with b):

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

Reisberg, D. and Chambers, D. (1986). Neither pictures nor propositions: The
intensionality of mental images. In C. Clifton (Ed.), The Eighth Annual Conference
of the Cognitive Science Society (pp. 208-222). Hillsdale, N .J.: Erlbaum Associates.

Reisberg, D. and Leak, S. (1987). Visual imagery and memory for appearance: Does
Clark Gable or George C. Scott have bushier eyebrows? Canadian Journal of
Psychology,41,521-526.

Reisberg, D., McLean,J. and Goldfield, A. (1987). Easy to hear but hard to
understand: A lip-reading advantage with intact auditory stimuli. In R. Campbell
and B. Dodd (Eds.), Hearing by Eye: The Psychology of Lip-Reading (pp. 97-114).
Hillsdale, N.J.: Erlbaum Associates.

Reisberg, D. (1987). External representations and the advantages of externalizing
one’s thought. In E. Hunt (Ed.), The Ninth Annual Conference of the Cognitive
Science Society (pp. 281-293). Hillsdale, N.J.: Erlbaum Associates.

Reisberg, D. and Heuer, F. (1987). Commentary on “Image Psychology and the
Empirical Method.” Journal of Mental Imagery, 11,120-129.

Reisberg, D., Heuer, F., McLean, J. and O’Shaughnessy, M. (1988). The quantity, not
the quality, of affect predicts memory vividness. Bulletin of the Psychonomic Society,
26,100-103.

Janata, P. and Reisberg, D. (1988). Response-time measures as a means of exploring
tonal hierarchies. Music Perception, 6, 163-174.

Reisberg, D. and Heuer, F. (1988). Vividness, vagueness, and the quantification of
visualizing. Journal of Mental Imagery, 12, 89-102.

Winters, L. and Reisberg, D. (1988). Mental practice or mental preparation: Why does
imagined practice help? Journal of Human Movement Studies, 15,279-290.

Reisberg, D. (1989). Review of Fred Dretske’s Explaining Behavior. American
Scientist, 77, 397.

Reisberg, D., Smith, D., Baxter, D. and Sonenshine, M. (1989). “Enacted” auditory
images are ambiguous; “pure” auditory images are not. Quarterly Journal of
Experimental Psychology,41A, 619-641.

Heuer, F. and Reisberg, D. (1990). Vivid memories of emotional events: The accuracy
of remembered minutiae. Memory & Cognition, 18,496-506.

Reisberg, D. and Chambers, D. (1991). Neither pictures nor propositions: What can we
learn from a mental image? Canadian Journal of Psychology, 45, 336-352.
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Publications (continued; books marked with b):

27.Reisberg, D., Smith, J.D., and Wilson, M. (1991). Auditory imagery. In R. Logie and
M. Denis (Eds.), Mental images in human cognition (pp. 59-81). Amsterdam:
Elsevier.

28. Dodson, C. and Reisberg, D. (1991). Post-event misinformation has no impact on
implicit memory. Bulletin of the Psychonomic Society, 29, 333-336.

I

29. Schwartz, B. and Reisberg, D. (1991). Learning and Memory. New Y ork: Norton.

30. Chambers, D. and Reisberg, D. (1992). What an image depicts depends on what an
image means. Cognitive Psychology, 24,145-174.

31. Smith, J.D., Wilson, M. and Reisberg, D. (1992). The role of inner speech in auditory
imagery. In D. Reisberg (Ed.), Auditory imagery (pp. 95-119). Hillsdale, N.J.:
Erlbaum Associates.

32. Burke, A., Heuer, F. and Reisberg, D. (1992). Remembering emotional events.
Memory & Cognition, 20, 277-290.

33. Heuer, F. and Reisberg, D. (1992). Emotion, arousal and memory for detail. In S.-A.
Christianson (Ed.), Handbook of Emotion and Memory (pp. 151-180). Hillsdale, N.J.:
Erlbaum Associates.

34. Reisberg, D. and Heuer, F. (1992). Flashbulbs and memory for detail from emotional
events. In E. Winograd and U. Neisser (Eds.), Affect and accuracy in recall: The
problem of “flashbulb” memories (pp. 162-190). New York: Cambridge University
Press.

I

35. Reisberg, D., editor. (1992). Auditory Imagery. Hillsdale, N.J.: Erlbaum Associates.

36. Doenias, J., Langland, S. and Reisberg, D. (1992). A versatile, user-friendly
tachistoscope for the Macintosh. Behavior Research Methods, Instruments, &
Computers, 24, 434-438.

[The software developed at Reed and described in this article was distributed nationally,
and produced modest revenues for Reed. The software was listed on COMPSYCH, a
national software listing for psychology software relevant to instruction or research, and
was selected for the 1993 COMPSYCH Software Exposition. A demonstration version
of this program was also selected by Apple Computer for inclusion on their CD-ROM
demonstration package for the Humanities, Arts, and Social Sciences. The software
was also selected for inclusion in the CTI Directory of Psychology Software, published
by the Computers in Teaching Initiative, University of York.]

37.Reisberg, D. and Logie, R. (1993). The ins and outs of working memory. In M. Intons-
Peterson, B. Roskos-Ewoldsen, R. Blake and K. Clayton (Eds.), Imagery, creativity
and discovery (pp. 39-76). Hillsdale, N.J.: Erlbaum Associates.
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Publications (continued; books marked with b):

I

I

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

Reisberg, D. (1993). The limits of mental imagery. Computational Intelligence, 9, 346-
348.

Reisberg, D. (1994). “Visual imagery;” “Eyewitness testimony;” “Synesthesia;” and
“Working memory.” Entries in Encyclopedia of Psychology, 2" Edition. N.Y.: John
Wiley & Sons.

Reisberg, D. (1994). Equipotential recipes for unambiguous images: Comment on
Rollins. Philosophical Psychology, 7,359-366.

Reisberg, D. (1994). Review of The Imagery Debate, by Michael Tye. Philosophical
Psychology, 7,512-515.

Reisberg, D. (1995). Emotion’s multiple effects on memory. InJ. L. McGaugh, N.
Weinberger, and G. Lynch (Eds.), Brain and Memory: Modulation and mediation of
neuroplasticity (pp. 84-92). New York: Oxford University Press.

Gallun, E. and Reisberg, D. (1995). On the perception of interleaved melodies. Music
Perception, 12, 387-398.

Cornoldi, C., Logie, R., Brandimonte, M., Kaufmann, G. and Reisberg, D., Editors.
(1996). Stretching the imagination: Representation and transformation in mental
imagery. New York: Oxford University Press.

Reisberg, D. (1996). The non-ambiguity of mental images. In Cornoldi, C., Logie, R.,
Brandimonte, M., Kaufmann, G. and Reisberg, D. (Eds.), Stretching the imagination:
Representation and transformation in mental imagery (pp. 119-172). New York:
Oxford University Press.

Smith, J.D., Wilson, M. and Reisberg, D. (1996). The role of subvocalization in
auditory imagery. Neuropsychologia, 33,1433-1454.

Reisberg, D. (1997). Cognition: Exploring the Science of the Mind. New York: Norton

Heuer, F. and Reisberg, D. (1997). The memory effects of thematically-induced
emotion. In Conrad, F. and Payne, D. (Eds.), A synthesis of basic and applied
approaches to human memory (pp. 133-132). Hillsdale, NJ: Erlbaum Associates.

Porter, R. and Reisberg, D. (1997). Autobiography and memory. Studies in
Autobiography, 13,61-70.

Reisberg, D. (1997). “Learning.” Entry in the MIT Encyclopedia of the Cognitive
Sciences. Wilson, R. A. and Keil, F. C. (Eds.). Cambridge, MA: MIT Press.

Reisberg, D. (1998). Constraints on image-based discovery: A comment on Rouw et al.
(1998). Cognition, 66, 95-102.
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Publications (continued; books marked with b):

b 52.Gleitman, H., Fridlund, H. and Reisberg, D. (1999). Psychology, 5" edition. New
York: Norton.

53. Wilson, M., Smith, J.D., and Reisberg, D. (2000). Interplay between the inner voice
and inner ear. In Behrmann, M., M. Jeannerod and S. Kosslyn (Eds.), The
neuropsychology of mental imagery, 2" edition.

54. Reisberg, D. (2000). The detachment gain: The advantage of thinking out loud. In
Landau, B., Sabini, J., Newport, E., and Jonides, J. (Eds.), Perception, Cognition and
Language: Essays in honor of Henry and Lila Gleitman. Cambridge, MA: MIT Press.

I

55. Gleitman, H., Fridlund, H. and Reisberg, D. (2000). Basic Psychology, 5™ edition.
New York: Norton.

I

56. Reisberg, D. (2001). Cognition: Exploring the Science of the Mind, 2" edition. New
York: Norton.

57. Reisberg, D. and Reed’s Multimedia Lab (2001). In the ear of the beholder — Some
tutorial demonstrations in music perception. Available on line at:
http://academic.reed.edu/psychology/projects/music/tutorial .html

58. Reisberg, D., Pearson, D., and Kosslyn, S. (2003). Intuitions and introspections about
imagery: The role of imagery experience in shaping an investigator’s theoretical
views. Applied Cognitive Psychology, 17, 147-160.

59. Laney, C., Heuer, F. and Reisberg, D. (2003). Thematically-induced arousal in
naturally-occurring emotional memories. Applied Cognitive Psychology, 17, 995-
1004.

60. Gleitman, H., Fridlund, H. and Reisberg, D. (2004). Psychology, 6" edition. New
York: Norton.
(Also published in Portuguese: Psicologia, published in Lisbon by
Fundacao Calouste Gulbenkian. then re-issued, in a new edition, in 2009)

I

I

I

61. Reisberg, D. and Hertel, P., Editors (2004). Memory and emotion. New York: Oxford
University Press. (This edited volume is part of Oxford’s series in Affective Science;
the series editors are Richard Davidson, Klaus Scherer, and Paul Ekman.)

62. Reisberg, D. and Heuer, F. (2004). Remembering emotional events. In Reisberg, D.
and Hertel, P. (Eds.), Memory and emotion (pp. 3-41). New York: Oxford University
Press.

63. Laney, C., Campbell, H., Heuer, F. and Reisberg, D. (2005). Memory for
thematically-arousing events. Memory & Cognition, 32, 1149-1159.
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Publications (continued; books marked with b):

64. Heuer, F. and Reisberg, D. (2005). Visuospatial imagery. In A. Miyake and P. Shah
(Eds.), Handbook of visuospatial thinking (pp. 35-80). New York: Cambridge
University Press.

I

65. Reisberg, D. (2005). Cognition: Exploring the Science of the Mind, 3" edition. New
York: Norton.

66. Reisberg, D. (2006) Memory for emotional episodes: The strengths and limits of
arousal-based accounts. (pp. 15-36) In Uttl, B., Ohta, N. & Siegenthaler, A. (Eds.),
Memory and Emotion: Interdisciplinary Perspectives. N.Y .: Blackwell.

67. Kosslyn, S., Reisberg, D. and Behrman, M. (2006). Introspection and mechanism in
mental imagery. In Harrington, A. & Zajonc, A. (eds). The Dalai Lama at MIT (pp.
79-114). Cambridge, MA: Harvard University Press.

(This book reports on the 2003 two-day meeting between 13 western researchers and
Tenzin Gyatso, His Holiness the Fourteenth Dalai Lama.)

I

68. Reisberg, D. (2007). Cognition: Exploring the Science of the Mind, Media edition.
New York: Norton.

69. Heuer, F. and Reisberg, D. (2007). The memory effects of emotion, stress and trauma.
In Ross, D., Toglia, M., Lindsay, R. and Read, D. (Eds.), Handbook of Eyewitness
Psychology: Volume 1 — Memory for Events (pp. 81-116). Mahwah, NJ: Erlbaum
Associates.

70. Reisberg, D. (2007). How big is a stimulus? Learning about imagery by studying
perception. In Peterson, M., Gillam, B. and Sedgwick, H. (Eds.), In the mind’s eye:
Julian Hochberg on the perception of pictures, film and the world (pp. 467-472).
New York: Oxford University Press.

I

71. Gleitman, H., Reisberg, D. and Gross, J. (2007). Psychology, 7" edition. New York:
Norton.
(Also published in Portuguese: Psicologia, published in Sao Paulo by artmed.)

= 1=

72. Reisberg, D. (2010). Cognition: Exploring the Science of the Mind, 4" edition. New
York: Norton.

I

73. Reisberg, D. (2010). The Cognition Workbook: Essays, Demonstrations &
Explorations. New York: Norton.

I

74. Gleitman, H., Gross, J. & Reisberg, D. (2010). Psychology, 8" edition. New York:
Norton.

75. Reisberg, D. (2011). Auditory Imagery. In Goldstein, B. (Ed.), Encyclopedia of
Perception. Thousand Oaks, CA: SAGE Publications.
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Publications (continued; books marked with b):

76. Reisberg, D., Scheiber, R. & Potemken, L. (2011). Eye position and the control of
auditory attention. In Proctor, R. & Read, L. (Eds.), Attention. London: Sage
Publications. (This is a reprint of a 1981 article, published in a volume that brings together
what the editors believe to be “key articles by leading figures in the field.”)

77.Reisberg, D. (2011). Visual imagery. In Pashler, H. (Ed.), Encyclopedia of the Mind.
Thousand Oaks, CA: SAGE Publications.

I

78. Reisberg, D. (2013). Cognition: Exploring the Science of the Mind, 5" edition. New
York: Norton.

I

79. Reisberg, D. (2013). The Cognition Workbook: Essays, Demonstrations &
Explorations, to accompany the 5" edition. New York: Norton.

80. Reisberg, D., Editor (2013). The Oxford Handbook of Cognitive Psychology. New
York: Oxford University Press. (In press; this is the companion volume for Kosslyn,
S. & Ochsner, K. (Eds.), Handbook of Cognitive Neuroscience. New York: Oxford
University Press.)
As editor of this volume, I am also the author of Chapter 1 (Introduction to the
Handbook) and Chapter 64 (Epilogue: Looking Forward).
[The paperback edition of this volume was released in January 2014.]

I

81. Reisberg, D. (2013). Visual imagery, spatial imagery. In Reisberg, D. (Ed.), The
Oxford Handbook of Cognitive Psychology. New York: Oxford University Press.

82. Porter, D., Moss, A. & Reisberg, D. (2014). The impact of the appearance-change
instruction on identification accuracy for same-race and cross-race identifications.
Applied Cognitive Psychology, 28, 151-160.

I

83. Reisberg, D. (2014). The science of perception and memory: A pragmatic guide for the
justice system. New York: Oxford University Press. [Available in print or as an
eBook readable on almost any electronic device.]

I

84. Reisberg, D. (2015). Cognition: Exploring the Science of the Mind, 6" edition. New
York: Norton. [Available in print or as an eBook.]

85. Reisberg, D., Simons, D., & Fournier, L., Editors. (2016). Are we there yet? A special
forum assessing when and whether psychological research is ready for use in the
justice system. Journal of Applied Research in Memory and Cognition, 5, 233-317.

86. Reisberg, D., Simons, D., & Fournier, L. (2016). An introduction to the JARMAC
forum. Journal of Applied Research in Memory and Cognition, 5, 233-235.
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Publications (continued; books marked with b):

b 87.Reisberg, D. (2017). Cognition: Exploring the Science of the Mind, 7" edition. New
York: Norton. [In press.]

88. Kenchel, J., Reisberg, D. & Dodson, C. (2017). “In your own words, how certain are
you?” Post-identification feedback distorts verbal expressions of confidence.
[Manuscript under review.]

Papers presented at meetings:

Reisberg, D. Preselective processing: Does an identification stage exist? Paper presented
at the meetings of the Eastern Psychological Association, New York, April 1975.

Chambers, D. and Reisberg, D. Can images have alternate interpretations? Paper
presented at the meetings of the Eastern Psychological Association, Baltimore, April
1984.

McLean, J., Goldfield, A. and Reisberg, D. Lipreading with fully audible stimuli: Speech
perception is an amodal process. Paper presented at the meetings of the Eastern
Psychological Association, Baltimore, April 1984.

Reisberg, D., Heuer, F. and O’Shaughnessy, M. Predicting the vividness of
autobiographical memories. Paper presented at the meetings of the Psychonomic
Society, San Antonio, Texas, November 1984.

Winters, L. and Reisberg, D. Mental practice. Paper presented at the meetings of the
Eastern Psychological Association, Boston, March 1985.
(Also published as: Does imagined practice help in learning a motor skill? Resources in
Education, Document #SP026624, 1986.)

O’Shaughnessy, M., Winters, L. and Reisberg, D. The cognitive component of perception.
Paper presented at the meetings of the Eastern Psychological Association, Boston,
March 1985.

Reisberg, D. and Chambers, D. Images, pictures and percepts. Paper presented at the
meetings of the Society for Philosophy and Psychology, Toronto, May 1985.

Reisberg, D. and Heuer, F. Imagery vividness reliably (but negatively!) predicts visual
memory. Paper presented at the meetings of the Psychonomic Society, Boston,
November 1985.

Reisberg, D., Smith, J.D. and Sonenshine, M. Can subjects detect ambiguity in auditory
imagery? Paper presented at the meetings of the Eastern Psychological Association,
New York, April 1986.

Chambers, D. and Reisberg, D. What governs the phenomenal appearance of mental
images? Paper presented at the meetings of the Eastern Psychological Association,
New York, April 1986.
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Papers presented at meetings (continued):

Reisberg, D. and Chambers, D. The intensionality of mental images. Paper presented at
the meetings of the Cognitive Science Society, Amherst, August 1986.

Reisberg, D., Chambers, D. and Rueger, W. Mental images as mental representations:
What does an image resemble? Paper presented at the meetings of the Psychonomic
Society, New Orleans, November 1986.

Reisberg, D. External representations and the advantages of externalizing one’s thought.
Paper presented at the meetings of the Cognitive Science Society, Seattle, August
1987.

Heuer, F. and Reisberg, D. Vivid memories of emotional events: The accuracy of
remembered minutiae. Paper presented at the meetings of the Psychonomic Society,
Seattle, November 1987.

Chambers, D. and Reisberg, D. Images are not everywhere dense: An image of a duck
does not include a rabbit’s nose. Paper presented at the meetings of the Eastern
Psychological Association, Buffalo, N.Y ., April 1988.

Baxter, D. and Reisberg, D. Auditory imagery is not ambiguous. Paper presented at the
meetings of the Western Psychological Association, San Francisco, April 1988.

Wilson, M. and Reisberg, D. Two species of auditory imagery. Paper presented at the
meetings of the Western Psychological Association, San Francisco, April 1988.

Reisberg, D., Smith, D. and Baxter, D. “Pure” and “enacted” auditory images. Paper
presented at the meetings of the Psychonomic Society, Chicago, November 1988.

Chambers, D. and Reisberg, D. What an image includes depends on what an image means.
Paper presented at the meetings of the Psychonomic Society, Chicago, November
1988.

Dodson, C. and Reisberg, D. Does post-event misleading information erase prior
memories? Paper presented at the meetings of the Oregon Academy of Sciences,
Portland, February 1989.

Reisberg, D. and Heuer, F. The consequences of vivid imagery: An empirical handle on
the function of phenomenal states? Paper presented at the meetings of the Society for
Philosophy and Psychology, Tucson, April 1989.

Reisberg, D., Lenoir, G. and Heuer, F. Anticipations and after-thoughts: How far does the
“present” extend? Paper presented at the meetings of the Psychonomic Society,
Atlanta, November 1989.

Reisberg, D. Do laboratory studies of imagery bear on what we call “being imaginative”?
Paper presented at the meetings of the Society for Philosophy and Psychology,
College Park, Maryland, June 1990.
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Papers presented at meetings (continued):

Reisberg, D. Shades of Watson: Auditory imagery and its relation to inner speech.
Distinguished Guest Lecture delivered at the Workshop on Imagery and Cognition,
Aberdeen Scotland, August 1990.

Reisberg, D., Smith, J. David, and Wilson, M. Subvocalization and auditory imagery:
Interactions between the “inner ear” and the “inner voice.” Paper presented at the
meetings of the Psychonomic Society, New Orleans, November 1990.

Reisberg, D. and Logie, R. The ins and outs of working memory. Paper presented at the
conference on Imagery, Creativity, and Discovery, Nashville, May 1991.

Reisberg, D. and Chambers, D. Images depict, images describe. Paper presented at the
meetings of the Society for Philosophy and Psychology, San Francisco, June 1991.

Logie, R. and Reisberg, D. The nature of rehearsal in working memory. Paper presented at
the International Conference on Memory, Lancaster, England, July 1991.

Reisberg, D. and Gossett, D. Some subjects are not influenced by how a problem is
framed. Paper presented at the meetings of the Psychonomic Society, San Francisco,
November 1991.

Karbo, W. and Reisberg, D. Post-event misinformation about actions: Remembering
actions that never occurred. Paper presented at the meetings of the Oregon Academy
of Sciences, February 1992.

Reisberg, D. Voices, music and hallucinations: What is auditory imagery? Invited address
presented at the meetings of the Western Psychological Association, Portland, May
1992.

Reisberg, D. Emotion and learning. Invited paper presented at the Fifth Conference on
the Neurobiology of Learning and Memory, University of California, Irvine, October
1992.

Logie, R. and Reisberg, D. Inner eyes and inner scribes: A partnership in visual working
memory. Paper presented at the Fourth European Workshop in Imagery and
Cognition, Tenerife, December 1992.

Reisberg, D. What is contained within an image? Evidence from massive failures to make
discoveries from imagery. Paper presented at the Seventh International Conference
on Event Perception and Action, Vancouver, B.C., August 1993.

Reisberg, D., Karbo, W., and Scully, J. The laboratory creation of false memories: How
generalizable? Paper presented at the annual meetings of the Psychonomic Society,
Washington D.C., November 1993.
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Papers presented at meetings (continued):

Reisberg, D. and Heuer, F. The complex interaction between memory and emotion. Paper
presented at the Practical Aspects of Memory Conference, College Park, Maryland,
July 1994.

Canseco-Gonzales, E., Hutchinson, M., Reisberg, D., Robinson, S., and Vigileos, A.
Arithmetic and bilingualism: Why can’t I add in Spanish? Paper presented at the
meetings of the Oregon Academy of Science, February 1995.

Koch, Z. and Reisberg, D. Motoric support for visual imagery: Is imagery visual, spatial,
or movement-based? Paper presented at the meetings of the Oregon Academy of
Science, February 1995.

Porter, R. and Reisberg, D. Autobiography and memory. Paper presented at the meetings
of the Modern Languages Association, Chicago, December 1995.

Reisberg, D. and Koch, Z. A role for motoric support in (so-called) visual imagery. Paper
presented at the meetings of the Psychonomic Society, Los Angeles, November 1995.

Reisberg, D. and Usui, V. The role of subvocalization in auditory imagery and working
memory. Paper presented at the meetings of the Psychonomic Society, Chicago,
November 1996.

Reisberg, D. Cognition: Where is the state of the art? Invited paper presented at the
meetings of the National Institute for the Teaching of Psychology, Tampa, FL,
January 1997.

Schwartzreich, E. and Reisberg, D. Individual differences in perception: The relationship
between Inattentional Blindness and Spearman’s g. Poster presented at the 4th
Annual Meeting of the Cognitive Science Association for Interdisciplinary Learning,
Hood River, OR, August 1997.

Reisberg, D. What do we know about emotion’s effects on memory? Paper presented at
special conference, “Memory Overwhelmed: Interdisciplinary Approaches to
Trauma.” Atlanta, GA, October 1997.

Reisberg, D. Mental imagery for musical timbre. Paper presented at the Sth Annual
Meeting of the Cognitive Science Association for Interdisciplinary Learning, Hood
River, OR, August 1998.

Miner, N., Boelter, D., and Reisberg, D., Verbal overshadowing of face memory: When
doesn’t it occur? Paper presented at the Annual Meetings of the Society for Applied
Research in Memory and Cognition (SARMAC), Boulder, CO, July 1999.
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Papers presented at meetings (continued):

Reisberg, D. Imagery: The state of the art. Keynote address presented at the meetings of
the British Psychological Society, York, England, September 1999.

Reisberg, D. Internal representations, external representations, and the intensionality of
mental imagery. Invited paper presented at Intensionality and the Natural Mind,
Washington University in St. Louis, March 19-20, 1999.

Reisberg, D., Heuer, F., and Laney, C. Memory and emotion: Comparing memory for
visually-arousing and thematically-arousing events. Paper presented at the meetings
of the Psychonomic Society, New Orleans, November 2000.

Reisberg, D. Thinking out loud: The contrasts between stimulus-based and imagery-based
discovery. Keynote address presented at the meetings of the meetings of the
NorthWest Cognition and Memory (NoWCaM) Society, Vancouver, B.C., May,
2001.

Goard, M. and Reisberg, D. Retrieval-induced forgetting in the recall of complex episodes.
Paper presented at the meetings of the Psychonomic Society, Orlando, FL, November
2001.

Laney, C., Heuer, F. and Reisberg, D. Thematic-arousal, visual-arousal, and memory for
emotional events. Paper presented at the meetings of the Society for Applied
Research in Memory and Cognition (SARMAC), Aberdeen, Scotland, July, 2003.

Reisberg, D. and Heuer, F. Remembering emotional events. Paper presented at the
meetings of the annual Cognitive Science And Interdisciplinary Learning (CSAIL)
meeting, Hood River, Oregon, July, 2003.

Reisberg, D. Presentation as part of “The 10" Mind and Life Conference: Exchanges
between Buddhism and Biobehavioral Science with His Holiness the XIV" Dalai

Lama,” Massachusetts Institute of Technology, September, 2003.

This event featured candid discussions between the Buddhist and scientific communities about the nature of
mental imagery (that is the session in which I was participating), emotion, and the nature of attention
and concentration. The Dalai Lama was a central participant in all of the discussions. Recordings of
this meeting are available on video, and a 2006 book provides a broad summary of our discussions.

Weingarten, E. and Reisberg, D. What makes a police photo line-up suggestive? Paper
presented at the annual meetings of the Psychonomic Society, Vancouver, B.C.,
November, 2003.

Reisberg, D. Memory for emotional events — The need for some distinctions. Invited
Distinguished Speaker address delivered at the meetings of the Sixth Tsukuba
International Conference on Memory: Memory and Emotion, Tsukuba, Japan, March
2005.
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Papers presented at meetings (continued):

Reisberg, D. Remembering emotional events — Getting beyond a simple “arousal model.”
Invited address delivered at the meetings of the Western Psychological Association,
Portland, Oregon, April 2005.

Getz, S. and Reisberg, D. The effects of training on imagery skills. Paper presented at the
Mind and Life Summer Research Institute, Garrison, NY, June 2005.

Ogle, C. and Reisberg, D. A comparison of elimination, sequential and simultaneous
lineup procedures. Paper presented at the meetings of the Association for
Psychological Science, New York, NY, May 2006.

Kushlev, K. and Reisberg, D. The effects of mindfulness on the emotional experience of
choosing. Paper presented at the meetings of the Western Psychological Association,
Portland, OR, April 2009.

Houston, M. and Reisberg, D. Do jurors trust their own eyes over the expert when
presented with finger print evidence? Paper presented at the meetings of the
American Psychology-Law Society, New Orleans, LA, March 2014.

Newirth, K. et al. Out of the lab and into the courtroom: How and why eyewitness experts
are important in criminal cases. Full day workshop presented at the meetings of the
American Psychology-Law Society, Atlanta, GA. March 2016.

Kenchel, J. & Reisberg, D. Eyewitness confidence: Post-identification feedback affects
both verbal and numerical expressions. Paper presented at the meetings of the
NorthWest Cognition and Memory Association, Vancouver, BC, May 2016.

Kenchel, J., Reisberg, D., & Dodson, C.S. “In your own words, how certain are you?”
Post-identification feedback powerfully distorts verbal expressions of witness
confidence. Paper to be presented at the meetings of the American Psychology-Law
Society, Seattle, WA. March 2017.
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Extramural activities / Community Service (partial list):

Committee of Examiners for the Graduate Record Examination (GRE) Psychology
Test, Educational Testing Service, 1992-1998.

Director and organizer, Reed College’s Second Annual Conference on Music and the
Liberal Arts: In the ear of the beholder — The psychology of music perception.
(February, 2000).

Presentation at the Multnomah Athletic Club as part of Reed College’s Luncheon
Seminars: Eyewitness Testimony and the Fallibility of Memory: Implications
for the Criminal Justice System. (March, 2000).

Presentation for the Detective Division, Portland Bureau of Police: Using the science
of memory to improve police work. (September, 2000).

Presentation for the Reed College Board of Trustees: The Fallibility of Memory.
(October, 2000).

Presentation for the Oregon State Bar, Continuing Legal Education (CLE) Program:

The science of memory and eyewitness testimony. (Portland, OR; October,
2000).

Presentation for the Multnomah County District Attorney’s Office, Continuing Legal
Education (CLE) Program: Expert witnesses on eyewitness memory.
(Portland, OR; January, 2001).

Member, Advisory Board for the City of Portland’s Bureau of Police Long-Term
Training and Development Action Plan (2001 - 2002)

Presentation for Reed College’s ‘Reed on the Road’ series: Eyewitness testimony and
The Fallibility of Human Memory. (San Francisco; March, 2002).

Presentation for the annual meeting of the National Defender Investigator Association:
Detecting false memories. (Portland, OR; April, 2002).

Presentation for the Federal Public Defender’s Office, Continuing Legal Education
(CLE) Program: Eyewitness identification: When is it likely to be reliable,
and when not? (Portland, OR; May, 2003).

Presentation for Metropolitan Public Defenders, Continuing Legal Education (CLE)
Program: Evaluating eyewitness identifications. (Portland, OR; July, 2003).

Two-part presentation for the Oregon Criminal Defense Lawyers Association Program
(CLE). Eyewitness identifications: How accurate are they? and False

memories: Remembering things that never happened. (Portland, OR;
December 2003).

Presentation for Congregation Neveh Shalom. When and how should religious beliefs
evolve? Possible lessons from the Tibetan Buddhists. (Portland, OR,
February, 2004.)
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Extramural activities / Community Service (partial list; continued):

Presentation for the American Inn of Court. Questioning a witness: Scientific, legal
and professional issues. (Portland, OR, March, 2004.)

Presentation for the Oregon Society for Clinical Hypnosis. From the laboratory to the
Dalai Lama: What do know about visualization skill? (Portland, OR:
February, 2000).

Presentation for the Oregon Criminal Defense Lawyers Association, as part of their
Juvenile Law Seminar: Allegations of Sexual Abuse (CLE). (Newport, OR;
April, 2006).

Interview for Viewpoints, a nationally-syndicated weekly radio broadcast, highlighting
current affairs, and featured on over 340 stations. Eyewitness testimony: Can
we trust it? (March 2007; available as an mp3 download at

< www.mediatracks.com/vp0712 >.)

Member, Advisory Panel for the American Psychological Association’s Board of
Scientific Affairs, reviewing the National Standards for High School
Psychology Curricula, July 2007.

Two part presentation for the King County (WA) Prosecutor’s office (CLE). Scientific
research on eyewitness memory: Is it probative? Is it prejudicial? Is it
useful? Part 1: Identification procedures; Part 2: Eyewitness narratives & the
problem of false memories. (Seattle, WA: September 2007).

Presentation for the 12th Annual Insurance Fraud Conference, a year meeting
sponsored by the insurance industry’s International Association of Special
Investigation Units (IASIU). Witness Interview Techniques. (Portland, OR:
October 2007).

Two part presentation for Detective Division, Portland Bureau of Police, co-presented
with Sergeant Wayne Svilar. Can we use what we know about memory to
improve interview procedures? and Improving identification procedures.
(Portland, OR: October 2007).

[This presentation was over-subscribed in advance, and, when given, was very
well received. Therefore, we offered an ‘encore’ performance in November
2007.]

Presentation for fraud investigators, SAIF corporation. Interviewing witnesses: A
scientific perspective. (Salem, OR: October 2008).

Presentation for Premium Auditors Training, SAIF corporation. Detecting lies, and
getting complete information: What can a scientific perspective tell us about
interviewing? (Salem, OR: October 2008).
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Extramural activities / Community Service (partial list; continued):

Presentation for the 29th annual meeting of the Oregon Paralegal Association. What
can you learn from witnesses; what can’t you learn? (Bend, OR: October
2008).

Presentation for the Oregon Criminal Defense Lawyers Association, as part of their
Juvenile Law Seminar: Working with younger children (CLE). Interviewing
young children: The view from the laboratory. (Newport, OR; April, 2009).

Presentation for Premium Auditors Training, SAIF corporation. Getting the best
interview you can — Worries about honesty and memory accuracy. (Kelso,
WA: April, 2009).

Presentation for “OTIS” — the “Old Timers Investigator Society” (a group of
investigators working for attorneys). Evaluating Witness I.D.’s. (Portland,
OR: June, 2009).

Presentation for Metropolitan Public Defenders (CLE). Getting the best of, and the
most from, witness narratives. (Portland, OR: October 2009).

Presentation for the National Association of Paralegals. Preparing witnesses, learning
from witnesses. (Portland, OR: October 2009).

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Mastering
& controlling the trial venue: A new perspective. (Co-presented with Laura
Graser; Portland OR: December 2010). This presentation focused on the effects of
pre-trial publicity, building on what we know about jurors’ memory and judgment
processes. How (and when) does pre-trial publicity influence a jury? How effective
are the standard “remedies” to pre-trial publicity’s impact?

Interview on Oregon Public Radio’s Think Out Loud program: “Changing the Child
Sex-Crime Law.” Broadcast March 28, 2011.

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Using and
choosing expert witnesses. (Co-presented with Sara Snyder; Newport, OR:
September 2011).

Interview on Oregon Public Radio’s Think Out Loud program: “Memory and
Eyewitness Evidence.” Broadcast November 2, 2011.

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):
Evaluating (and improving) eye-witness identifications. (Portland, OR:
December 2011).

Invited testimony before a joint meeting of the House and Senate Judiciary
Committees: The Science of Eyewitness I.D.’s. (Salem, OR: May 2012).

Interview on KATU television news, re: “Witnesses can be wrong; task force to look at
how.” (Portland, OR: May 2012).
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Extramural activities / Community Service (partial list; continued):

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s
new 2012 Interviewing Guidelines. (Co-presented with Dr. Wendy Bourg and
Lisa Maxfield; Newport, OR: April 2013).

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Classen,
Lawson and Eyewitness Law: The scientific evaluation of eyewitness
identifications. (Bend, OR: June 2013).

Presentation at the Center for Advanced Study in the Behavioral Sciences, Second
Annual Behavioral Science Summit, on Creativity & Innovation. (Palo Alto,
CA: July 2013).

Chair, External Evaluators Committee for the Psychology Department at Whitman
College. (Walla Walla, WA: September 2013).

Presentation for Lewis & Clark Amnesty International Chapter: Wrongful Conviction:
The Troy Davis Case. (Portland, OR: April 2014).

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s
New Protocol for Collecting Identification Evidence. (Eugene, OR: January
2015; also broadcast statewide as a “webinar”).

Interview on WWL radio on “The Think Tank,” hosted by Garland Robinette, re:
“People confess to crimes they didn’t actually commit.” (New Orleans, LA:
February 2015).

Interview on National Public Radio on “Philosophy Talk,” hosted by John Perry and
Ken Taylor, re: “Your Lying Eyes: Memory, Perception, and Justice.”
Recorded before a live audience October 2015; broadcast November 2015
(and available online via iTunes and other podcast outlets).

Presentation for the Oregon Innocence Project (CLE): The courts’ view of
psychological science: The sequential lineup as a ‘case study’. (Portland, OR:
February 2016).

Two part presentation for the APA Division 42 Forensic Assessment Conference:
Perception and memory in forensic settings: Current controversies, and also

Detecting Liars: Separating science and pseudo-science. (Pasadena, CA: April
2016).
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Extramural activities / Community Service (partial list; continued):

Presentation for the Idaho Association of Criminal Defense Lawyers: The scientific
assessment of 1.D. evidence: Moving beyond Manson v. Braithwaite. (Sun
Valley, ID: March 2017).

Consultant and expert witness in judicial proceedings.
My courtroom testimony spans a range of issues, all focused on the scientific examination of
how people perceive the world, remember what they have perceived, and think about what
they remember. (These are central concerns in cognitive psychology.) Specific topics for
testimony have included the proper procedures for eliciting children’s memories; eyewitness
identifications and also their narrative reports on crimes; earwitness identifications of
someone’s voice; memory for conversations; the evaluation of confession evidence; and
Jjurors’ memory for pretrial publicity. I have testified in civil, criminal and family courts, and
also in various administrative hearings, in California, Colorado, Idaho, Montana, Oregon, and
Washington, and also in federal court. I have consulted on civil, criminal, and military cases
in a variety of other jurisdictions (e.g., Arizona, Michigan, New York, Nevada, Virginia, etc.)

Professional activities (partial list):

Service as Editor:

Applied Cognitive Psychology (Editorial board, 2004-2010)
Cognitive Science (Editorial board, 1990-1998)
Journal of General Psychology (Consulting editor, 1984-2000)
Journal of Mental Imagery (Associate Editor, 1988- 2009)
Memory & Cognition (Consulting editor, 1993-1998)
Psychological Bulletin (Associate Editor, 2000-2002)
Psychological Science (Editorial Board, 1998- 2006)
Review of General Psychology (Editorial Board, 2006-2011)
Emerging Trends in the Social & Behavioral Sciences:
Interdisciplinary Directions (Consulting editor,2012-)

Journal of Applied Research in Memory & Cognition
(Associate Editor, 2015-)

Philosophical Psychology (Editorial Advisory Board, 1990- )
The PsychReport (Board of Scientific Advisors,2013-)
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Professional activities (partial list, continued):

Service as Reviewer (partial list):
Applied Cognitive Psychology
Behavioral and Brain Sciences
Cognition & Emotion
Cognitive Psychology
Current Directions in Psychological Science
Emotion
Experimental Neurology
European Journal of Cognitive Psychology
International Journal of Psychology
Journal of Applied Developmental Psychology
Journal of Experimental Child Psychology
Journal of Experimental Psychology: General
Journal of Experimental Psychology: Human Perception & Performance
Journal of Experimental Psychology: Learning, Memory and Cognition
Journal of Memory and Language
Journal of Police and Criminal Psychology
Law and Human Behavior
Legal and Criminological Psychology
Memory
Memory & Cognition
Neurobiology of Learning & Memory
Perception & Psychophysics
Psychological Bulletin
Quarterly Journal of Experimental Psychology: Human Experimental Psychology

Member or former member:
American Psychological Association (Member, Division 3)
Elected Fellow of Division 3 in 1999
American Psychology-Law Society
Association for Psychological Science
Oregon Academy of Science
Psychonomic Society
Society for Applied Research in Memory and Cognition
Society for Philosophy and Psychology
Executive Committee, 1989-1992, 1996 - 1999
Western Psychological Association
Elected Fellow in 1995
Program Review Committee, 1999, 2000, 2003, 2004.
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Addendum 1: Community Service at Reed College:

1987-8

1988-9

1989-90

1990-91

1991-92

1992-93

1993-94

1994-95

1995-96

Chair: Human Subjects Committee

Member: Technological Resources Committee

Chair: Division of Philosophy, Education, Religion and Psychology
Search Committee in Psychology
Technological Resources Committee

Member:  Administration Committee
Human Subjects Committee

Chair: Human Subjects Committee

Member: Committee on Academic Policy and Planning (CAPP)*
Judicial Review Committee
Search Committee in Linguistics
Committee on Alcohol and Drug Policy

(On sabbatical, Fall semester)

Member:  Search Committee in Anthropology

Chair: Division of Philosophy, Education, Religion and Psychology

Member: Committee on Academic Policy and Planning (CAPP)*
Search Committee in Psychology

Chair: CAPP Ad Hoc Subcommittee on Cognitive Science
Search Committee in Psychology

Member: Committee on Advancement and Tenure (CAT)*
Human Subjects Committee

(On leave, Fall semester; Vollum Sabbatical, Spring semester)

Member: Committee on Academic Policy and Planning (CAPP)*
President’s Ad Hoc Committee to Review
Admissions & Recruiting

Chair: Search Committee in Psychology
Chair: Psychology Department
Search Committee in Psychology

Member:  College Computing-Policy Committee
Off-campus Study Committee

* Elected Committee.
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Addendum 1 (continued): Community Service at Reed College:

1996-97

1997-98

1998-99

1999-2000

2000-01

2001-02

2002-03

2003-04

2004-05

Chair:

Member:

Chair:

Member:

Chair:

Member:

Psychology Department
Search Committee in Psychology

College Computing-Policy Committee

Search Committee in Psychology

Committee on Academic Policy and Planning (CAPP)*
Search Committee in Computer Science

Search Committee in Psychology (Developmental)
Committee on Academic Policy and Planning (CAPP)*
CAPP Subcommittee Investigating Class Size

Search Committee in Computer Science

[Half time because of sabbatical]

Chair:

Member:

Search Committee in Psychology (Developmental & Clinical)

Committee on Academic Policy and Planning (CAPP)*

Search Committee in Psychology (Behavioral Neuroscience)

Search Committee for Reed College President

[Half time because of leave]

Member:

Chair:

Member:

Chair:
Member:

Member:

* Elected Committee.

Search Committee for Reed College President

Department of Psychology
Paid Leave Award Committee

Committee on Advancement and Tenure (CAT)*
[elected Faculty Secretary in the Spring term]

Search Committee in Political Science

Search Committee in Anthropology

Department of Psychology
Committee on Academic Policy and Planning (CAPP)*

Committee on Academic Policy and Planning (CAPP)*
CAPP Subcommittee on FTE planning
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Addendum 1 (continued): Community Service at Reed College:

2005-06 [Half time because of sabbatical]

Member: CAPP Subcommittee on Thesis Loads
Search Committee in Psychology (Psychobiology)

2006-07 Chair: Department of Psychology
Search Committee in Psychology (Clinical Psychology)

Member:  Search Committee in Psychology (Psychobiology)
Paid Leave Awards Committee
Human-Subjects Research Committee

2007-08 Chair: Search Committee in Psychology (Cognitive Psychology)

Member: Paid Leave Awards Committee

2008-09 [Half time because of leave]

Member:  Grievance Review Panel

2009-10 Chair: Department of Psychology
Ad Hoc Committee on Advising
Search Committee in Psychology (Cognitive Neuroscience)

Member:  Physical Plant Committee

2010-11 Chair: Department of Psychology
Search Committee in Psychology (Cognitive Neuroscience)
Search Committee in Psychology (visiting position in Cognition)

Member:  Physical Plant Committee
2011-12 [Sabbatical year]
2012-13 Chair: Department of Psychology

2013-14 Chair: Department of Psychology
Sabbatical Fellowship Awards Committee

2014-15 Member:  Undergraduate Research Committee
Physical Plant Committee

2015-16 [Half time because of leave]

Member: Grievance Review Panel
Safety Committee
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

AGNES M. LEXIS

Chief Deputy District Attorney
Nevada Bar #011064

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs-~ CASE NO:
1#{5%36\]8%?]3 VALENTINE, DEPT NO:
Defendant.

Electronically Filed
7/7/2017 10:46 AM
Steven D. Grierson

CLERE OF THE COUE :I

C-16-316081-1
111

NOTICE OF MOTION AND MOTION TO EXCLUDE EYEWITNESS EXPERT

TESTIMONY

DATE OF HEARING: July 20, 2017

TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through AGNES M. LEXIS, Chief Deputy District Attorney, and files this

Notice Of Motion And Motion To Exclude Eyewitness Expert Testimony.

This Motion is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
will bring the foregoing motion on for setting before the above entitled Court, in Department
ITI thereof, on Thursday, the 20th day of July, 2017, at the hour of 9:00 o'clock a.m., or as soon
thereafter as counsel may be heard.

DATED this 7th day of July, 2017.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ AGNES M. LEXIS
AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On June 30, 2017, the defense filed a Notice of Expert Witnesses. The defense listed

Dr. Daniel Reisberg, and indicated that:

Dr. Reisberg “is expected to testify regarding identification
procedures, eyewitness identification, and factors that can affect
reliability and unreliability of those procedures and identification and
about “mental processes that occur when making identification and
biases inherent therein.”

Dr. Reisberg’s CV is attached as Exhibit 1.
The State now moves this honorable court to exclude the defense’s proposed expert

witness, Dr. Daniel Reisberg.
STATEMENT OF FACTS

When Defendant Keandre Valentine went on the robbery spree for which he is charged
in this case, he was a fugitive from justice after being released on $25,000 bail in Case No.
C309398. In Case No. C309398, Defendant was then and is currently facing charges of
Attempt Robbery with Use of a Deadly Weapon, Conspiracy to Commit Robbery, and
Possession of Stolen Firearm. Those charges stem from a July 28, 2015 attempted robbery of
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a woman walking in the area of Rainbow Boulevard and Washington Avenue as well as an

earlier residential burglary from where the firearm used in the attempt robbery was stolen.
Defendant had a calendar call in that case on May 12, 2016, during which defense counsel
represented that “Defendant is on his way from California and has car trouble.” (Court
Minutes - 5/12/16, Case No. C309398.) At the continued calendar call on May 13, 2016,
defense counsel requested another continuance, representing that “Defendant Valentine was
in a car accident.” (Court Minutes - 5/13/16, Case No. C309398.) On May 17, 2016, at the
further continued calendar call, defense counsel advised the court that “Defendant is having
issues in California,” and so the court issucd a no bail bench warrant. (Court Minutes -
5/17/16, Case No. C309398.)

Just days after the no bail bench warrant was ordered, on May 26, 2016, Defendant
robbed Martin Bass at gunpoint at the Rancho Discount Mall located at 2901 W. Washington
Avenue. Defendant was seen fleeing in a newer-model small white four-door car with paper
dealer plates. Defendant was identified as the perpetrator of the crimes against Bass by the
description of the suspect, suspect vehicle, modus operandi, geographic location and the
robbery series that followed. Bass also positively identified Defendant in a photo line-up.

On May 28, 2016 at approximately 6:53 a.m., Defendant robbed husband and wife
Darrell and Deborah Faulkner at gunpoint in the garage of their home near Vegas Drive and
Rancho Drive. Shortly thereafier, at approximately 7:01 a.m., Defendant robbed Jordan
Alexander at gunpoint in the driveway of his home located in the neighborhood directly across
Vegas Drive from the Faulkner residence. Jordan Alexander observed Defendant flee in an
unregistered white Mazda car. Within minutes, at approximately 7:08 a.m., Defendant robbed
Santiago Garcia at gunpoint while Garcia was working as a landscaper at a home one block
away from Alexander’s residence. Garcia observed De;fendant fleeing in an unregistered white
Mazda. Minutes later, less than a mile and a half away the Garcia robbery, Defendant robbed
Lazaro Bravo-Torres and his wife Rosa Vasquez at gunpoint outside of their home near Vegas
Drive and Martin Luther King Boulevard. | |
/
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Shortly thereafter, less than three blocks away from the Bravo-Torres residence, police
officers located an unregistered white Mazda parked at 1701 “J” Street. Officers noticed that
the hood of the vehicle was still warm. Officers drove Santiago Garcia to look at the vehicle;
Garcia positively identified the unregistered white Mazda as the one used by the robber. The
owner of the Mazda, a female, and Defendant Valentine were found to be located in 1701 «J”
Street, Building 3, Apartment 218. In an effort to conceal his identity, Defendant identified
himself with the false identity of “Leonard Jones DOB 4/28/94.” A subsequent search of
Apartment 218 yielded a .40 Cal Glock handgun that matched the description of the one used
in the series of robberies, the Nevada Identification Card and Visa debit card of victim Jordan
Alexander, and the Visa debit card of victim Rosa Vasquez. Between 8:55 a.m. and 9:50 a.m.,
during individual show-ups with the victims, Darrell Faulkner, Alexander Jordan, Santiago
Garcia, Lazaro Bravo-Torres and Rosa Vasquez all positively identified the Defendant as the
person who robbed them at gunpoint.

As a result of the May 2016 events, Defendant is charged in the instant case with seven
(7) counts of the non-probationable offense of Robbery With Use of a Deadly Weapon, one
(1) count of Attempt Robbery With Use of a Deadly Weapon, three (3) counts Burglary While
in Possession of Deadly Weapon, one (1) count of Possession Of Document or Personal
Identifying Information, and two (2) counts of Possession of Credit or Debit Card Without
Cardholder's Consent. |

LEGAL ARGUMENT

L CROSS-RACIAL IDENTIFICATION EXPERT TESTIMONY IS RARELY
NECESSARY TO ASSIST THE JURY

Although eyewitness identification expert testimony may be allowed in some cases, it

is justifiably excluded in others. Echavarria v, State, 108 Nev. 734, 746, 839 P.2d 589, 597

(1992). Many courts have recognized that “[e]xpert testimony on the psychological factors
affecting eyewitness testimony is often unnecessary.” Trujillo v. Lewis, 2014 U.S. Dist.

LEXIS 137867 (N.D. Cal. 2014) (citing People v. Lewis and Oliver, 39 Cal. 4th 970, 995 (Cal.

2006)); see also United States v. Holloway, 971 F.2d 675 (11th Cir.1992); Johnson v. State,
4
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1 || 272 Ga. 254, 526 S.E.2d 549 (Ga. 2000); State v. McClendon, 248 Conn. 572, 585-590, 730

2 || A2d1107,1114-1116 (Conn. 1999); State v. Wheaton, 240 Kan. 345, 729 P.2d 1183 (1986);

3 || People v. Beaver, 725 P.2d 96 (Colo. App. 1986).!

4 This trial court has wide discretion to exclude such testimony and the decision will not

5 || be overturned unless the court clearly abuses that discretion. Mulder v. State, 116 Nev. 1, 12-

6 || 13,992 P.2d 901, 902 (1998). As Judge Tao recently explained, manifest abuse of discretion

7 || is “one of the most deferential standards that exist in appellate law. Hubbard v. State, 2016

8 || Nev. App. Unpub. LEXIS 51 (Tao, J., dissenting).

9 The following three cases are examples of trial courts in the Eighth Judicial District
10 .Court agreeing and accordingly excluding eyewitness identification experts.
11 On March 13, 2008, the Honorable Judge Stewart Bell denied a defense motion seeking
12 | to allow testimony of an eyewitness identification expert. The minutes of that decision reflect
13 | the following: “Court advised both of the eye witness experts he has had in the past had
14 | absolutely nothing to add and that was not only his view but the jurors view also . . . Court
15 | advised the testimony has to at least be helpful to the jury and these witnesses do not say
16 || anything that is not common sense to the jurors.” See Minutes, March 13, 2008, State of
17 | Nevada v. Fredrick Martinez, 07C230889-1.
18 On May 4, 2011, the Honorable Judge Douglas Smith granted a State’s Motion to
19 | Exclude Defense’s Expert Witness based on the same arguments made herein. See Minutes,
20 || May 4, 2011, State of Nevada v. Rasheen Deloney, C-10-268024-2.
21 On January 11, 2006, the Honorable Judge Donald Mosley also granted a State’s
22 || Motion to Exclude Defendant’s Expert Witness where the defense was attempting to use a
23 || proposed identification expert. See Minutes, January 11, 2006, State of Nevada v. Jesus
24 || Hernandez-Quintana, C214883.
20 See also State v. Kemp, 199 Conn. 473, 507 A.2d 1387 (1986); Taylor v. United States, 451 A.2d 859 (D.C.1982), cerr.
26 e 08 .0x 13999 L 426 72 (1984 St Hsngin, 104 dab, 159,657 P34 17 (1099 Bopl
27 || v.Johnson, 97 11l App.3d 1055, 53 IlL.Dec. 402, 423 N.E2d 1206 (1981); State v. Goldshy, 59 Or.App. 66, 650 P.2d 952

(1982); Commonwealth v. Simmeons, 541 Pa, 211, 662 A.2d 621 (1995), cert. denied, 516 U.S. 1128, 116 S.Ct. 945, 133
28 || L.Ed.2d 870 (1996); State v. Wooden, 658 S.W.2d 553 (Tenn.Crim.App.1983)
5
1201620160803\ GFORBE3-NOTM EXCLUDE-(VALENTIND) @F0REy 002.D0CX




O 0 -1 N b B W N

G0 ~1 O o P W R = OO0~ Y R W N e O

a. Expert Identification Testimony is Tantamount to Improper Commenting
on the Veracity of a Witness

“An expert may not comment on the veracity of a witness.” Lickey v. State, 108 Nev.

191, 196, 827 P.2d 824 (1992). The United States Supreme Court held:

A fundamental premise of our criminal trial system is that “the jury is
the lie detector.” Determining the weight and credibility of witness
testimony, therefore, has long been held to be the ‘tfpart of every case
[that] belongs to the jury, who are presumed to be fitted for it by their
natural intelligence and their practical knowledge of men and the
ways of men.’

United States v. Scheffer, 523 U.S. 303, 313, 118 S.Ct. 1261, 1266-67 (1998) (citations
omitted).
In Porter v. State, 94 Nev. 142, 147, 576 P.2d 275, 278 (1978), the Nevada Supreme

Court addressed the issue of eyewitness expert testimony and explained that such evidence
tends to “invade the province of the jury.” In Porter, the Court noted that because the
psychologist would testify about the unreliability of eyewitness accounts in general, there
existed a substantial risk that this testimony would have a greater influence on the jury than

the evidence presented at trial. In doing so, the Court stated:

On this record, there existed a substantial risk that the potential
persuasive appearance of [Dr.] Hess would have had a greater
influence on the jury than the evidence presented at trial, thereby
interfering with the province of the jury. United States v. Moia, 221
F.2d 255 (2nd Cir. 1958).

In United States v. Amaral, the court stated:

The basic puﬁse of any proffered evidence is to facilitate the
acquisition of knowledge by the triers of fact thus enabling them to
reach a final determination. 488 F.2d 1148, 1152 (9th Cir. 1973).
Here, there was no indication that the testimony would have aided
the trier of fact. See NRS 50.275.

Porter, supra, 94 Nev. at 148,

Beneath the facade of “expert testimony”, the reality of eyewitness identification
testimony is that it comments on the credibility of witnesses and constitutes vouching in the
negative. It is nothing more than an expert witness getting on the stand and saying, “It is my

expert opinion that the witnesses for the State should not be believed.” If the State were to

6
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present its own eyewitness identification expert to testify as to the reliability of such evidence,
the defense would surely jump up and call it improper witness vouching.

i. Skillful Cross-examination is the Proper Tool to Attack the
Credibility of Witness Identifications

As the Ninth Circuit has explained,

We have repeatedly affirmed district court decisions to exclude the
testimony of eyewitness-identification experts from federal criminal
trials. In reaching these decisions, we have made it clear that we
"adhere to the position that skillful cross examination of eyewitnesses,
coupled with appeals to the experience and common sense of jurors,
will sufficiently alert jurors to specific conditions that render a
particular eyewitness identification unreliable." United States v.
Christophe, 833 F.2d 1296, 1300 (9th Cir. 1987); see also United
States v. Labansat, 94 F.3d 527, 530 (9th Cir. 1996); United States v.
Langford, 802 F.2d 1176, 1179-80 (9th Cir. 1986); United States v.
Brewer, 783 F.2d 841, 842-43 (9th Cir. 1986); United States v.
Amaral, 488 F.2d 1148, 1152-54 (9th Cir. 1973)

Howard v, Clark, 608 F.3d 563, 574, (9th Cir. 2010).
In Porter v. State, 94 Nev. 142, 147, 576 P.2d 275, 278 (1978), the Nevada Supreme

Court also highlighted the defense’s responsibility to cross-examine,

Further, defense counsel had the' responsibility, which he ably
accepted, of cross-examining [the victim] to inquire into the
witness’s og%ortunity and capacity for observation, his attention and
interest, and his capacity for retention and recollection.

Porter, at 148, 576 P.2d at 278.

b. There is Substantial Corroborating Evidence Establishing the Defendant’s
Identity, so the Probative Value of the Identification Expert’s Testimony is
Outweighed by the Danger of Misleading the Jury

Although eyewitness identification expert testimony may be allowed in some cases, it

is justifiably excluded in others. Echavarria v. State, 108 Nev. 734, 746, 839 P.2d 589, 597

(1992). The key factor in determining its admissibility is the presence (or absence) of other
evidence linking the defendant to the crime. State v. Roscoe, 184 Ariz. 434, 495 (1996) (citing
State v. Poland, 144 Ariz. 388, 399, (1985), aff"d, 476 U.S. 147, 106 S. Ct. 1749, 90 L. Ed. 2d

7
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123 (1986)). The defense bar commonly cites to People v. McDonald, 37 Cal. 3d 351 (1984),

when arguing for a court to allow such testimony. However, in McDonald, the California
Supreme Court held that “[bJecause no other evidence connected defendant with the crime,
the crucial factor in the case was the accuracy of the eyewitness identifications.” McDonald,
at 375.

In the instant case, there is a substantial amount of evidence linking the defendant to
the crime. This is not a case like McDonald where the State’s entire case rested on unreliable
eyewitness identifications. Here, in addition to the positive identifications by victims Marvin
Bass (photo line-up), Darrell Faulkner (show up), Alexander Jordan (show up), Santiago
Garcia (show up), Lazaro Bravo-Torres (show up) and Rosa Vasquez (show up), the
Defendant is linked to the crime by the following pieces of evidence: (1) Defendant’s
fingerprints are found on the car matching the description of the car used by the robber 2.) the
car was parked in front of the apartment where Defendant was apprehended 3.) the firearm
matching the description of the gun used by the robber was recovered in the apartment
Defendant was in 4.) ID cards and debit/credit cards belonging to two of the victims were also
found in the apartment 3.) in jail calls, Defendant admits to taking part in the robberies and
taking apart and hiding the firearm in the apartment. Thus, with this significant amount of
corroborating evidence, the probative value of the identification expert’s testimony is low and

can only serve to unnecessarily mislead the jury.

II. IN THE ALTERNATIVE, THE STATE REQUESTS DISCLOSURE OF
LITERATURE, ARTICLES AND RESEARCH AUTHORED BY AND/OR
RELIED ON BY THE DEFENDANT’S EYEWITNESS IDENTIFICATION
EXPERT

Dr. Reisberg’s resume, which is attached as Exhibit 1, lists eighty-eight (88)
publications and about six (6) pages of papers he has presented at meetings. Several of the
listings are in rectangle boxes, though it is unclear if the boxes are meant to designate relevant
information. However, it does not designate what articles, research, or papers, etc. he relied

upon when forming his expert opinions on eyewitness identification.

/1
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The State requests the defense to disclose the actual literature, articles and research that

Dr. Reisberg has conducted or authored, or will be relying on at trial.

NRS 50.305 Disclosure of facts and data underlying expert
opinion. The expert may testify in terms of opinion or inference and
give his or her reasons therefor without prior disclosure of the
underlying facts or data, unless the judge requires otherwise. The
expert may in any event be required to disclose the underlying facts
or data on cross-examination.

Pursuant to NRS 50.305, the State requests the court to “require otherwise” and compel
the defense to disclose the requested underlying facts or data so that the State can effectively
cross examine Dr. Reisberg. This would include all literature and articles authored by Dr.
Reisberg, all research conducted by Dr. Reisberg, and all literature, articles and research relied
on by Dr. Reisberg. Lastly, the State also requests the case numbers and jurisdiction of all
cases in which Dr. Reisberg has testified as an identification expert.

CONCLUSION

For these reasons, the State respectfully requests this honorable Court to exclude Dr.
Reisberg from testifying at trial and in the alternative, to compel the defense to obtain and
disclose all literature, articles and research authored by and/or relied on by Dr. Reisberg.

DATED this 7th day of July, 2017,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s//AGNES M. LEXIS
AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064
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CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of State's Motion was made this 7th day of July, 2017, by

Electronic Filing to:

AML/IIm/GCU

TEGAN MACHNICH, Deputy Public Defender
E-mail Address: tegan.machnich@ClarkCountyNV.gov

/s/ Laura Mullinax
Secretary for the District Attorney's Office
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VITA
Daniel Reisberg
Patricia & Clifford Lunneborg Professor of Psychology
Psychology Department, Reed College Voice: (503) 517-7402 or (503) 770-0636
3203 SE Woodstock Blvd. Fax: (503) 914-0477
Portland, Oregon 97202 Email: reisherg@reed.cdu

Education: B.A. Swarthmore College, Psychology and Philosophy, 1975
M.A. University of Pennsylvania, Psychology, 1976
Ph.D. University of Pennsylvania, Psychology, 1980

Positions:  Assistant Professor, New School for Social Research, 1980-1986.
Assistant Professor, Reed College, 1986-1989.
Associate Professor, Reed College, 1989-1993.
Visiting Scientist, Applied Psychology Unit, Medical Research Council,

Cambridge, England, 1994.

Professor, Reed College, 1993-2013.
Patricia & Clifford Lunneborg Professor of Psychology, 2013—present.
Also: Department Chair, 1995=-97, 2002-04, 2006-07, 2009-2011, 2012-2014.

Honors and Awards:

High Honors, Swarthmore College, 1975
Sigma Xi (Promoted from Associate Member to Member, May 1984)
Phi Beta Kappa
National Science Foundation Graduate Fellow, 1975-78
University of Pennsylvania University Fellow, 1978
National Institute of Mental Health Predoctoral Fellow, 1978-80
Fellow of the American Association for the Advancement of Science
{elected to the rank of Fellow in October, 1994)
Fellow of the Western Psychological Association
(elected to the rank of Fellow in September, 1995)
Visiting Fellow of the British Psychological Association (September, 1999)
Fellow of the American Psychological Association, Division 3
(Experimental Psychology; elected o the rank of Fellow in August, 1999)
First-place team (with James Kalat and Nancy Felipe Russo) in
the WPA’s “Psychology Jeopardy” (April, 2000)
Fellow of the Association for Psychological Science
(Elected to the rank of Fellow in January, 2007)

| For the readers’ convenience, recent additions to my CV are boxed. |
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Publications (books marked with b):

1. Reisberg, D. (1972). Objections to the SST. In Siegel, K. (Ed.), Talking back to The
New York Times (pp. 319-320). N.Y.: Quadrangle Books.

2. Schwartz, B., Reisberg, D. and Vollmecke, T. (1974). Effects of treadle training on
autoshaped keypecking: Learned laziness and learned industriousness, or response
competition? Bulletin of the Psychonomic Society, 3,369-372.

3. Reisberg, D. (1978). Looking where you listen: Visual cues and auditory attention.
Acta Psychologica,42,331-341.

4. Reisberg, D., Baron, J. and Kemler, D. (1980). Overcoming Stroop interference: The
effects of practice on distractor potency. Journal of Experimental Psychology: Human
Perception and Performance, 6, 140-150.

5. Reisberg, D., Scheiber, R. and Potemken, L. (1981). Eye position and the control of
auditory attention. Journal of Experimental Psychology: Human Perception and
Performance, 7,318-323.

6. Reisberg, D. (1983). General mental resources and perceptual judgments. Journal of
Experimental Psychology: Human Perception and Performance, 9, 966-979.

7. Reisberg, D., Rappaport, 1. and O’Shaughnessy, M. (1984). The limits of working
memory: The digit digit-span. Journal of Experimental Psychology: Learning,
Memory and Cognition, 10, 203-221.

8. Reisberg, D. and O’Shaughnessy, M. (1984). Diverting subjects’ attention slows
figural reversals. Perception, 13,461-468.

9. Reisberg, D. and McLean, J. (1985). Meta-attention: Do we know when we are being
distracted? Journal of General Psychology, 112,291-306.

10. Chambers, D. and Reisberg, D. (1985). Can mental images be ambiguous? Journal of
Experimental Psychology: Human Perception and Performance, 11,317-328.

11. Reisberg, D. and Morris, A. (1985). Images contain what the imager put there: A
non-replication of illusions in imagery. Bulletin of the Psychonomic Society, 23,493-
496,

12, Reisberg, D., Culver, C., Heuer, F. and Fischman, D. (1986). Visnal memory: When
imagery vividness makes a difference. Journal of Mental Imagery, 10,51-74.

13. Heuer, F., Fischman, D. and Reisberg, D. (1986). Why does vivid imagery hurt
colour memory? Canadian Journal of Psychology, 40,161-175.
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Publications (continued; books marked with b):

14, Reisberg, D. and Chambers, D. (1986). Neither pictures nor propositions: The
intensionality of mental images. In C. Clifton (Ed.), The Eighth Annual Conference
of the Cognitive Science Society (pp. 208-222). Hillsdale, N.J.: Erlbaum Associates.

15. Reisberg, D. and Leak, S. (1987). Visual imagery and memory for appearance: Does
Clark Gable or George C. Scott have bushier eyebrows? Canadian Journal of
Psychology, 41,521-526.

16. Reisberg, D., McLean, J. and Goldfield, A. (1987). Easy to hear but hard to
understand: A lip-reading advantage with intact auditory stimuli. In R. Campbell
and B. Dodd (Eds.), Hearing by Eye: The Psychology of Lip-Reading (pp. 97-114).
Hillsdale, N.J.: Erlbaum Associates.

17. Reisberg, D. (1987). External representations and the advantages of externalizing
one’s thought. In E. Hunt (Ed.), The Ninth Annual Conference of the Cognitive
Science Society (pp. 281-293). Hillsdale, N.J.: Erlbaum Associates.

18. Reisberg, D. and Heuer, F. (1987). Commentary on “Image Psychology and the
Empirical Method.” Journal of Mental Imagery, 11,120-129.

19. Reisberg, D., Heuer, F., McLean, J. and O’Shaughnessy, M. (1988). The quantity, not
the quality, of affect predicts memory vividness. Bulletin of the Psychonomic Society,
26, 100-103.

20, Janata, P, and Reisberg, D. (1988). Response-time measures as a means of exploring
tonal hierarchies. Music Perception, 6,163-174.

21. Reisberg, D. and Heuer, F. (1988). Vividness, vagueness, and the quantification of
visualizing, Journal of Mental Imagery, 12, 89-102.

22, Winters, L. and Reisberg, D. (1988). Mental practice or mental preparation: Why does
imagined practice help? Journal of Human Movement Studies, 15,279-290.

23. Reisberg, D. (1989). Review of Fred Dretske’s Explaining Behavior. American
Scientist, 77,397.

24, Reisberg, D., Smith, D, Baxter, D. and Sonenshine, M. (1989). “Enacted” auditory
images are ambiguous; “pure” auditory images are not. Quarterly Journal of
Experimental Psychology,41A, 619-641.

25. Heuer, F. and Reisberg, D. (1990). Vivid memories of emoticnal events: The accuracy
of remembered minutiae. Memory & Cognition, 18, 496-506.

26. Reisberg, D. and Chambers, D. (1991). Neither pictures nor propositions: What can we
learn from a mental image? Canadian Journal of Psychology, 45, 336-352.
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Publications (continued; books marked with b):

27. Reisberg, D., Smith, J.D., and Wilson, M. (1991). Auditory imagery. In R. Logie and
M. Denis (Eds.), Mental images in human cognition (pp. 59-81). Amsterdam:
Elsevier,

28. Dodson, C. and Reisberg, D. (1991). Post-event misinformation has no impact on
implicit memory. Bulletin of the Psychonomic Society, 29,333-336.

=

29. Schwartz, B. and Reisberg, D. (1991). Learning and Memory. New York: Norton.

30. Chambers, D. and Reisberg, D. (1992). What an image depicts depends on what an
image means. Cognitive Psychology, 24, 145-174.

31. Smith, J.D., Wilson, M. and Reisberg, D. (1992). The role of inner speech in auditory
imagery. In D. Reisberg (Ed.}, Auditory imagery (pp. 95-119). Hillsdale, N.J..
Erlbaum Associates.

32. Burke, A., Heuer, F. and Reisberg, D. (1992). Remembering emotional events.
Memory & Cognition, 20,277-290.

33. Heuer, F. and Reisberg, D. (1992). Emotion, arousal and memory for detail. In S.-A.
Christianson (Ed.), Handbook of Emotion and Memory (pp. 151-180). Hillsdale,N.J.:
Erlbaum Associates.

34. Reisberg, D. and Heuer, F. (1992). Flashbulbs and memory for detail from emotional
events. In E. Winograd and U. Neisser (Eds.), Affect and accuracy in recall: The
problem of “flashbulb” memories (pp. 162-190). New York: Cambridge University
Press.

35. Reisberg, D., editor. (1992). Auditory Imagery. Hillsdale, N.J.: Erlbaum Associates.

36. Doenias, J., Langland, S. and Reisberg, D. (1992). A versatile, user-friendly
tachistoscope for the Macintosh. Behavior Research Methods, Instruments, &
Computers, 24, 434-438.

[The software developed at Reed and described in this article was distributed nationally,
and produced modest revenues for Reed. The software was listed on COMPSYCH, a
national software listing for psychology software relevant to instruction or research, and
was selected for the 1993 COMPSYCH Software Exposition. A demonstration version
of this program was also selected by Apple Computer for inclusion on their CD-ROM
demonstration package for the Humanities, Arts, and Social Sciences. The software
was also selected for inclusion in the CTI Directory of Psychology Software, published
by the Computers in Teaching Initiative, University of York.]

=

37. Reisberg, D. and Logie, R. (1993). The ins and outs of working memory. In M. Intons-
Peterson, B. Roskos-Ewoldsen, R. Blake and K. Clayton (Eds.), Imagery, creativity
and discovery (pp. 39-76). Hilisdale, N.J.: Erlbaum Associates.
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38. Reisberg, D. (1993). The limits of mental imagery. Computational Intelligence, 9, 346-
348.

39. Reisberg, D. (1994). “Visual imagery;” “Eyewitness testimony;” “Synesthesia;” and
“Working memory.” Entries in Encyclopedia of Psychology, 2 Edition. N.Y.: John
Wiley & Sons.

40. Reisberg, D. (1994). Equipotential recipes for unambiguous images: Comment on
Rollins, Philosophical Psychology, 7, 359-366.

41. Reisberg, D. (1994). Review of The Imagery Debate, by Michael Tye. Philosophical
Psychology, 7,512-515.

42. Reisberg, D. (1995). Emotion’s multiple effects on memory. InJ. L. McGaugh, N.
Weinberger, and G. Lynch (Eds.), Brain and Memory: Modulation and mediation of
neuroplasticity (pp. 84-92). New York: Oxford University Press.

43, Gallun, E. and Reisberg, D. (1995). On the perception of interleaved melodies. Music
Perception, 12,387-398.

44. Cornoldi, C., Logie, R., Brandimonte, M., Kaufmann, G. and Reisberg, D., Editors.
(1996). Stretching the imagination: Representation and transformation in mental
imagery. New York: Oxford University Press.

45. Reisberg, D. (1996). The non-ambiguity of mental images. In Cornoldi, C., Logie,R.,
Brandimonte, M., Kaufmann, G. and Reisberg, D. (Eds.), Stretching the imagination:
Representation and transformation in mental imagery (pp. 119-172). New York:
Oxford University Press.

46. Smith, J.D., Wilson, M. and Reisberg, D. (1996). The role of subvocalization in
auditory imagery. Neuropsychologia, 33, 1433-1454.

47. Reisberg, D. (1997). Cognition: Exploring the Science of the Mind. New York: Norton

48. Heuer, F, and Reisberg, D. (1997). The memory effects of thematically-induced
emotion. In Conrad, F. and Payne, D. (Eds.), A synthesis of basic and applied
approaches to human memory (pp. 133-132). Hillsdale, NJ: Erlbaum Associates.

49. Porter, R. and Reisberg, D. (1997). Autobiography and memory. Studies in
Autobiography, 13,61-70,

50. Reisberg, D. (1997). “Learning.” Entry in the MIT Encyclopedia of the Cognitive
Sciences. Wilson,R. A. and Keil, F. C. (Eds.}). Cambridge, MA: MIT Press.

51. Reisberg, D. (1998). Constraints on image-based discovery: A comment on Rouw et al.
(1998). Cognition, 66, 95-102.
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52. Gleitman, H., Fridlund, H. and Reisberg, D. (1999). Psychology, 5* edition. New
York: Norton.

53, Wilson, M., Smith, J.D., and Reisberg, D. (2000). Interplay between the inner voice
and inner ear. In Behrmann, M., M. Jeannerod and S. Kosslyn (Eds.), The
neuropsychology of mental imagery, 2™ edition.

54. Reisberg, D. (2000). The detachment gain: The advantage of thinking out loud. In
Landau, B., Sabini, J., Newport, E., and Jonides, I. (Eds.), Perception, Cognition and
Language: Essays in honor of Henry and Lila Gleitman. Cambridge, MA: MIT Press.

55. Gleitman, H., Fridlund, H. and Reisberg, D. (2000). Basic Psychology, 5" edition.
New York; Norton,

56. Reisberg, D. (2001). Cognition: Exploring the Science of the Mind, 2™ edition. New
York: Norton.

57. Reisberg, D. and Reed’s Multimedia Lab (2001). In the ear of the beholder — Some
tutorial demonstrations in music perception. Available on line at:
http://academic.reed .edu/psychology/projects/music/tutorial.html

58. Reisberg, D., Pearson, D., and Kosslyn, 8. (2003). Intuitions and introspections about
imagery: The role of imagery experience in shaping an investigator’s theoretical
views. Applied Cognitive Psychology, 17, 147-160.

59. Laney, C., Heuer, F. and Reisberg, D. (2003). Thematically-induced arousal in
naturally-occurring emotional memories. Applied Cognitive Psychology, 17, 995-
1004.

60. Gleitman, H., Fridlund, H. and Reisberg, D. (2004). Psychology, 6™ edition. New
York: Norton,
(Also published in Portuguese: Psicologia, published in Lisbon by
Fundacao Calouste Gulbenkian. then re-issued, in a new edition, in 2009)

61. Reisberg, D. and Hertel, P., Editors (2004), Memory and emotion. New York: Oxford
University Press. (This edited volume is part of Oxford’s series in Affective Science;
the series editors are Richard Davidson, Klaus Scherer, and Paul Ekman.)

62. Reisberg, D. and Heuer, F. (2004). Remembering emotional events. In Reisberg, D.
and Hertel, P. (Eds.), Memory and emotion (pp. 3-41). New York: Oxford University
Press.

63. Laney, C., Campbell, H., Heuer, F. and Reisberg, D. (2005). Memory for
thematically-arousing events. Memory & Cognition, 32, 1149-1159.
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64. Heuer, F. and Reisberg, D. (2005). Visuospatial imagery. In A. Miyake and P. Shah
(Eds.), Handbook of visuospatial thinking (pp. 35-80). New York: Cambridge
University Press.

65. Reisberg, D. (2005). Cognition: Exploring the Science of the Mind, 3" edition. New
York: Norton.

66. Reisberg, D. (2006) Memory for emotional episodes: The strengths and limits of
arousal-based accounts. (pp. 15-36) In Uttl, B., Ohta, N. & Siegenthaler, A. (Eds.),
Memory and Emotion: Interdisciplinary Perspectives. N.Y .: Blackwell.

67. Kosslyn, S., Reisberg, D. and Behrman, M. (2006). Introspection and mechanism in
mental imagery. In Harrington, A. & Zajonc, A. (eds). The Dalai Lama at MIT (pp.
79-114). Cambridge, MA: Harvard University Press.

(This book reports on the 2003 two-day meeting between 13 western researchers and
Tenzin Gyatso, His Holiness the Fourteenth Dalai Lama.)

68. Reisberg, D. (2007). Cognition: Exploring the Science of the Mind, Media edition.
New York: Norton.

69. Heuer, F. and Reisberg, D. (2007). The memory effects of emotion, stress and trauma.
In Ross, D., Toglia, M., Lindsay, R. and Read, D. (Eds.), Handbook of Eyewitness
Psychology: Volume 1 —~ Memory for Events (pp. 81-116), Mahwah, NJI: Erlbaum
Associates.

70. Reisberg, D. (2007). How big is a sttmulus? Learning about imagery by studying
perception. In Peterson, M., Gillam, B. and Sedgwick, H. (Eds.), In the mind’s eye:
Julian Hochberg on the perception of pictures, film and the world (pp. 467-472).
New York: Oxford University Press.

71. Gleitman, H., Reisberg, D. and Gross, J. (2007). Psychology, 7" edition. New York:
Norton.
{Also published in Portuguese: Psicologia, published in Sao Paulo by artmed.)

72. Reisberg, D. (2010). Cognition: Exploring the Science of the Mind, 4" edition. New
York: Norton.

73. Reisberg, D. (2010). The Cognition Workbook: Essays, Demonstrations &
Explorations. New York: Norton.

74. Gleitman, H., Gross, J. & Reisberg, D. (2010). Psychology, 8" edition. New York:
Norton.

75. Reisberg, D. (2011). Auditory Imagery. In Goldstein, B. (Ed.}, Encyclopedia of
Perception. Thousand Oaks, CA: SAGE Publications.
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76. Reisberg, D., Scheiber, R. & Potemken, L. (2011). Eye position and the control of
auditory attention. In Proctor, R. & Read, L. (Eds.), Attention. London: Sage
Publications. (This is a reprint of a 1981 article, published in a volume that brings together
what the editors believe to be “key articles by leading figures in the field.”)

77. Reisberg, D. (2011). Visual imagery. In Pashler, H. (Ed.), Encyclopedia of the Mind.
Thousand Oaks, CA: SAGE Publications.

78. Reisberg, D. (2013). Cognition: Exploring the Science of the Mind, 5" edition. New
York: Norton.

79. Reisberg, D. (2013). The Cognition Workbook: Essays, Demonstrations &
Explorations, to accompany the 5" edition. New York: Norton.

80. Reisberg, D., Editor (2013). The Oxford Handbook of Cognitive Psychology. New
York: Oxford University Press. (In press; this is the companion volume for Kosslyn,
S. & Ochsner, K. (Eds.), Handbook of Cognitive Neuroscience. New York: Oxford
University Press.)
As editor of this volume, I am also the author of Chapter 1 (Introduction to the
Handbook) and Chapter 64 (Epilogue: Looking Forward).
[The paperback edition of this volume was released in January 2014.]

81. Reisberg, D. (2013). Visual imagery, spatial imagery. In Reisberg, D. (Ed.), The
Oxford Handbook of Cognitive Psychology. New York: Oxford University Press.

=

=

=

82. Porter, D., Moss, A. & Reisberg, D. (2014). The impact of the appearance-change
instruction on identification accuracy for same-race and cross-race identifications.
Applied Cognitive Psychology, 28, 151-160.

=

83. Reisberg, D. (2014). The science of perception and memory: A pragmatic guide for the
Jjustice system. New York: Oxford University Press. [Available in print or as an
eBook readable on almost any electronic device.]

84. Reisberg, D. (2015). Cognition: Exploring the Science of the Mind, 6" edition. New
York: Norton. [Available in print or as an eBook.]

85. Reisberg, D., Simons, D., & Fournier, L., Editors. (2016). Are we there yet? A special
forum assessing when and whether psychological research is ready for use in the
justice system. Journal of Applied Research in Memory and Cognition, 5, 233-317.

(=

86. Reisberg, D., Simons, D., & Fournier, L. (2016). An introduction to the JARMAC
forum. Journal of Applied Research in Memory and Cognition, 5, 233-235.
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b 87.Reisberg, D. (2017). Cognition: Exploring the Science of the Mind, 7" edition. New
York: Norton. [In press.]

88. Kenchel, J., Reisberg, D. & Dodson, C. (2017). “In your own words, how certain are
you?” Post-identification feedback distorts verbal expressions of confidence.
[Manuscript under review.]

Papers presented at meetings:

Reisberg, D. Preselective processing: Does an identification stage exist? Paper presented
at the meetings of the Eastern Psychological Association, New York, April 1975.

Chambers, D. and Reisberg, D. Can images have alternate interpretations? Paper
presented at the meetings of the Eastern Psychological Association, Baltimore, April
1984.

McLean,J., Goldfield, A. and Reisberg, D. Lipreading with fully audible stimuli: Speech
perception is an amodal process. Paper presented at the meetings of the Eastern
Psychological Association, Baltimore, April 1984.

Reisberg, D., Heuer, F. and O’Shaughnessy, M. Predicting the vividness of
autobiographical memories. Paper presented at the meetings of the Psychonomic
Society, San Antonio, Texas, November 1984.

Winters, L. and Reisberg, D. Mental practice. Paper presented at the meetings of the
Eastern Psychological Association, Boston, March 1985.
(Also published as: Does imagined practice help in learning a motor skill? Resources in
Education, Document #SP026624, 1986.)

O’Shaughnessy, M., Winters, L. and Reisberg, D. The cognitive component of perception.
Paper presented at the meetings of the Eastern Psychological Association, Boston,
March 1985.

Reisberg, D. and Chambers, D. Images, pictures and percepts. Paper presented at the
meetings of the Society for Philosophy and Psychology, Toronto, May 1985.

Reisberg, D. and Heuer, F. Imagery vividness reliably (but negatively!) predicts visual

memory. Paper presented at the meetings of the Psychonomic Society, Boston,
November 1985.

Reisberg, D., Smith, J.D. and Scnenshine, M. Can subjects detect ambiguity in auditory
imagery? Paper presented at the meetings of the Eastern Psychological Association,
New York, April 1986.

Chambers, D. and Reisberg, D. What governs the phenomenal appearance of mental
images? Paper presented at the meetings of the Eastern Psychological Association,
New York, April 1986.
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Papers presented at meetings (continued):

Reisberg, D. and Chambers, D. The intensionality of mental images. Paper presented at
the meetings of the Cognitive Science Society, Amherst, August 1986.

Reisberg, D., Chambers, D. and Rueger, W. Mental images as mental representations:
What does an image resemble? Paper presented at the meetings of the Psychonomic
Society, New Orleans, November 1986.

Reisberg, D. External representations and the advantages of externalizing one’s thought,
Paper presented at the meetings of the Cognitive Science Society, Seattle, August
1987.

Heuer, F. and Reisberg, D. Vivid memories of emotional events: The accuracy of
remembered minutiae. Paper presented at the meetings of the Psychonomic Society,
Seattle, November 1987.

Chambers, D. and Reisberg, D. Images are not everywhere dense: An image of a duck

does not include a rabbit’s nose. Paper presented at the meetings of the Eastern
Psychological Association, Buffalo, N.Y ., April 1988,

Baxter, D, and Reisberg, D. Auditory imagery is not ambiguous. Paper presented at the
meetings of the Western Psychological Association, San Francisco, April 1988.

Wilson, M. and Reisberg, D. Two species of auditory imagery. Paper presented at the
meetings of the Western Psychological Association, San Francisco, April 1988.

Reisberg, D., Smith, D. and Baxter, D. “Pure” and “enacted” auditory images. Paper
presented at the meetings of the Psychonomic Society, Chicago, November 1988.

Chambers, D. and Reisberg, D. What an image includes depends on what an image means.
Paper presented at the meetings of the Psychonomic Society, Chicago, November
1988,

Dodson, C. and Reisberg, D. Does post-event misleading information erase prior
memories? Paper presented at the meetings of the Oregon Academy of Sciences,
Portland, February 1989,

Reisberg, D. and Heuer, F. The consequences of vivid imagery: An empirical handle on
the function of phenomenal states? Paper presented at the meetings of the Society for
Philosophy and Psychology, Tucson, April 1989,

Reisberg, D., Lenoir, G. and Heuer, F. Anticipations and after-thoughts: How far does the
“present” extend? Paper presented at the meetings of the Psychonomic Society,
Atlanta, November 1989,

Reisberg, D. Do laboratory studies of imagery bear on what we call “being imaginative”?
Paper presented at the meetings of the Society for Philosophy and Psychology,
College Park, Maryland, June 1990,
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Reisberg, D. Shades of Watson: Auditory imagery and its relation to inner speech.
Distinguished Guest Lecture delivered at the Workshop on Imagery and Cognition,
Aberdeen Scotland, August 1990,

Reisberg, D., Smith, J. David, and Wilson, M. Subvocalization and auditory imagery:
Interactions between the “inner ear” and the “inner voice.” Paper presented at the
meetings of the Psychonomic Society, New Orleans, November 1990.

Reisberg, D. and Logie, R. The ins and outs of working memory. Paper presented at the
conference on Imagery, Creativity, and Discovery, Nashville, May 1991.

Reisberg, D. and Chambers, D. Images depict, images describe. Paper presented at the
meetings of the Society for Philosophy and Psychology, San Francisco, June 1991,

Logie, R. and Reisberg, D. The nature of rehearsal in working memory. Paper presented at
the International Conference on Memory, Lancaster, England, July 1991.

Reisberg, D. and Gossett, D. Some subjects are not influenced by how a problem is
framed. Paper presented at the meetings of the Psychonomic Society, San Francisco,
November 1991,

Karbo, W, and Reisberg, D. Post-event misinformation about actions: Remembering
actions that never occurred. Paper presented at the meetings of the Oregon Academy
of Sciences, February 1992.

Reisberg, D. Voices, music and hallucinations: What is auditory imagery? Invited address
presented at the meetings of the Western Psychological Association, Portland, May
1992.

Reisberg, D. Emotion and learning, Invited paper presented at the Fifth Conference on
the Neurobiology of Learning and Memory, University of California, Irvine, October
1992.

Logie, R. and Reisberg, D. Inner eyes and inner scribes: A partnership in visual working
memory. Paper presented at the Fourth European Workshop in Imagery and
Cognition, Tenerife, December 1992.

Reisberg, D. What is contained within an image? Evidence from massive failures to make
discoveries from imagery. Paper presented at the Seventh International Conference
on Event Perception and Action, Vancouver, B.C., August 1993.

Reisberg, D., Karbo, W., and Scully, J. The laboratory creation of false memories: How
generalizable? Paper presented at the annual meetings of the Psychonomic Society,
Washington D.C., November 1993.
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Papers presented at meetings (continued):

Reisberg, D. and Heuer, F. The complex interaction between memory and emotion. Paper
presented at the Practical Aspects of Memory Conference, College Park, Maryland,
July 1994,

Canseco-Gonzales, E., Hutchinson, M., Reisberg, D., Robinson, S., and Vigileos, A.
Arithmetic and bilingualism: Why can’t I add in Spanish? Paper presented at the
meetings of the Oregon Academy of Science, February 1995.

Koch, Z. and Reisberg, D. Motoric support for visual imagery: Is imagery visual, spatial,
or movement-based? Paper presented at the meetings of the Oregon Academy of
Science, February 1995.

Porter, R. and Reisberg, D. Autobiography and memory. Paper presented at the meetings
of the Modern Languages Association, Chicago, December 1995.

Reisberg, D. and Koch, Z. A role for motoric support in (so-called) visual imagery. Paper
presented at the meetings of the Psychonomic Society, Los Angeles, November 1995.

Reisberg, D. and Usui, V. The role of subvocalization in auditory imagery and working
memory. Paper presented at the meetings of the Psychonomic Society, Chicago,
November 1996.

Reisberg, D. Cognition: Where is the state of the art? Invited paper presented at the
meetings of the National Institute for the Teaching of Psychology, Tampa, FL,
January 1997.

Schwartzreich, E. and Reisberg, D. Individual differences in perception: The relationship
between Inattentional Blindness and Spearman’s g. Poster presented at the 4th
Annual Meeting of the Cognitive Science Association for Interdisciplinary Learning,
Hood River, OR, August 1997,

Reisberg, D. What do we know about emotion’s effects on memory? Paper presented at
special conference, “Memory Overwhelmed: Interdisciplinary Approaches to
Trauma.” Atlanta, GA, October 1997.

Reisberg, D. Mental imagery for musical timbre. Paper presented at the 5th Annual
Meeting of the Cognitive Science Association for Interdisciplinary Learning, Hood
River, OR, August 1998.

Miner, N., Boelter, D., and Reisberg, D., Verbal overshadowing of face memory: When
doesn’'t it occur? Paper presented at the Annual Meetings of the Society for Applied
Research in Memory and Cognition (SARMAC), Boulder, CO, July 1999.
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Papers presented at meetings (continued):

Reisberg, D. Imagery: The state of the art. Keynote address presented at the meetings of
the British Psychological Society, York, England, September 1999,

Reisberg, D. Internal representations, external representations, and the intensionality of
mental imagery. Invited paper presented at Intensionality and the Natural Mind,
Washington University in St. Louis, March 19-20, 1999,

Reisberg, D., Heuver, F., and Laney, C. Memory and emotion: Comparing memory for
visually-arousing and thematically-arousing events, Paper presented at the meetings
of the Psychonomic Society, New Orleans, November 2000.

Reisberg, D. Thinking out loud: The contrasts between stimulus-based and imagery-based
discovery. Keynote address presented at the meetings of the meetings of the
NorthWest Cognition and Memory (NoWCaM) Society, Vancouver, B.C., May,
2001.

Goard, M. and Reisberg, D. Retrieval-induced forgetting in the recall of complex episodes.
Paper presented at the meetings of the Psychonomic Society, Orlando, FL, November
2001.

Laney, C., Heuver, F. and Reisberg, D. Thematic-arousal, visual-arousal, and memory for
emotional events. Paper presented at the meetings of the Society for Applied
Research in Memory and Cognition (SARMAC), Aberdeen, Scotland, July, 2003.

Reisberg, D. and Heuer, F, Remembering emotional events. Paper presented at the
meetings of the annual Cognitive Science And Interdisciplinary Learning (CSAIL)
meeting, Hood River, Oregon, July, 2003.

Reisberg, D. Presentation as part of “The 10" Mind and Life Conference: Exchanges
between Buddhism and Biobehavioral Science with His Holiness the XIV" Dalai
Lama,” Massachusetts Institute of Technology, September, 2003.

This event featured candid discussions between the Buddhist and scientific communities about the nature of
mental imagery (that is the session in which I was participating), emotion, and the nature of attention
and concentration. The Dalai Lama was a central participant in all of the discussions. Recordings of
this meeting are available on video, and a 2006 book provides a broad summary of our discussions.

Weingarten, E. and Reisberg, D. What makes a police photo line-up suggestive? Paper
presented at the annual meetings of the Psychonomic Society, Vancouver, B.C.,
November, 2003,

Reisberg, D. Memory for emotional events — The need for some distinctions. Invited
Distinguished Speaker address delivered at the meetings of the Sixth Tsukuba
International Conference on Memory: Memory and Emotion, Tsukuba, Japan, March
2005.
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Papers presented at meetings (continued):

Reisberg, D. Remembering emotional events — Getting beyond a simple “arousal model.”
Invited address delivered at the meetings of the Western Psychological Association,
Portland, Cregon, April 2005.

Getz, S. and Reisberg, D. The effects of training on imagery skills. Paper presented at the
Mind and Life Summer Research Institute, Garrison, NY, June 2005,

Ogle, C. and Reisberg, D. A comparison of elimination, sequential and simultaneous
lineup procedures. Paper presented at the meetings of the Association for
Psychological Science, New York, NY, May 2006.

Kushlev, K. and Reisberg, D. The effects of mindfulness on the emotional experience of
choosing. Paper presented at the meetings of the Western Psychological Association,
Portland, OR, April 2009.

Houston, M. and Reisberg, D. Do jurors trust their own eyes over the expert when
presented with finger print evidence? Paper presented at the meetings of the
American Psychology-Law Society, New Orleans, LA, March 2014,

Newirth, K. et al. Out of the lab and into the courtroom: How and why eyewitness experts
are important in criminal cases. Full day workshop presented at the meetings of the
American Psychology-Law Society, Atlanta, GA. March 2016.

Kenchel, J. & Reisberg, D. Eyewitness confidence: Post-identification feedback affects
both verbal and numerical expressions. Paper presented at the meetings of the
NorthWest Cognition and Memory Association, Vancouver, BC, May 2016.

Kenchel, J., Reisberg, D., & Dodson, C.S. “In your own words, how certain are you?”
Post-identification feedback powerfully distorts verbal expressions of witness
confidence. Paper to be presented at the meetings of the American Psychology-Law
Society, Seattle, WA. March 2017.
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Extramural activities / Community Service (partial list):

Committee of Examiners for the Graduate Record Examination (GRE) Psychology
Test, Educational Testing Service, 1992-1998.

Director and organizer, Reed College’s Second Annual Conference on Music and the
Liberal Arts: In the ear of the beholder — The psychology of music perception.
(February, 2000).

Presentation at the Multnomah Athletic Club as part of Reed College’s Luncheon
Seminars: Eyewitness Testimony and the Fallibility of Memory: Implications
Jor the Criminal Justice System. (March, 2000).

Presentation for the Detective Division, Portland Bureau of Polié:e: Using the science
of memory to improve police work. (September, 2000).

Presentation for the Reed College Board of Trustees: The Fallibility of Memory.
(October, 2000).

Presentation for the Oregon State Bar, Continuing Legal Education (CLE) Program:
The science of memory and eyewitness testimony. (Portland, OR; October,
2000).

Presentation for the Multnomah County District Attorney’s Office, Continuing Legal
Education (CLE) Program: Expert witnesses on eyewitness memory.
(Portland, OR; January, 2001).

Member, Advisory Board for the City of Portland’s Bureau of Police Long-Term
Training and Development Action Plan (2001 - 2002)

Presentation for Reed College’s ‘Reed on the Road’ series: Eyewitness testimony and
The Fallibility of Homan Memory. (San Francisco; March, 2002).

Presentation for the annual meeting of the National Defender Investigator Association:
Detecting false memories. (Portland, OR; April, 2002).

Presentation for the Federal Public Defender’s Office, Continuing Legal Education
(CLE) Program: Eyewitness identification: When is it likely to be reliable,
and when not? (Portland, OR; May, 2003).

Presentation for Metropolitan Public Defenders, Continuing Legal Education (CLE)
Program: Evaluating eyewitness identifications. (Portland, OR; July, 2003).

Two-part presentation for the Oregon Criminal Defense Lawyers Association Program
(CLE). Eyewitness identifications: How accurate are they? and False
memories: Remembering things that never happened. (Portland, OR;
December 2003).

Presentation for Congregation Neveh Shalom. When and how should religious beliefs
evolve? Possible lessons from the Tibetan Buddhists. (Portland, OR,
February, 2004.) ‘
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Extramural activities / Community Service (partial list; continued):

Presentation for the American Inn of Court. Questioning a witness: Scientific, legal
and professional issues. (Portland, OR, March, 2004.)

Presentation for the Oregon Society for Clinical Hypnosis. From the laboratory to the
Dalai Lama: What do know about visualization skill? (Portland, OR:
February, 2006).

Presentation for the Oregon Criminal Defense Lawyers Association, as part of their
Juvenile Law Seminar: Allegations of Sexual Abuse (CLE). (Newport, OR;
April, 2006).

Interview for Viewpoints, a nationally-syndicated weekly radio broadcast, highlighting
current affairs, and featured on over 340 stations. Eyewitness testimony: Can
we trust it? (March 2007; available as an mp3 download at

< www .mediatracks.com/vp0712 >.)

Member, Advisory Panel for the American Psychological Association’s Board of
Scientific Affairs, reviewing the National Standards for High School
Psychology Curricula, July 2007.

Two part presentation for the King County (WA) Prosecutor’s office (CLE). Scientific
research on eyewitness memory: Is it probative? Is it prejudicial? Is it
useful? Part 1: Identification procedures; Part 2: Eyewitness narratives & the
problem of false memories. (Seattle, WA: September 2007).

Presentation for the 12th Annual Insurance Fraud Conference, a year meeting
sponsored by the insurance industry’s International Association of Special
Investigation Units (IASIU). Witness Interview Techniques. (Portland, OR:
October 2007).

Two part presentation for Detective Division, Portland Bureau of Police, co-presented
with Sergeant Wayne Svilar. Can we use what we know about memory to
improve interview procedures? and Improving identification procedures.
(Portland, OR: October 2007).

[This presentation was over-subscribed in advance, and, when given, was very
well received. Therefore, we offered an ‘encore’ performance in November
2007 .]

Presentation for fraud investigators, SAIF corporation. Interviewing witnesses: A
scientific perspective. (Salem, OR: October 2008).

Presentation for Premium Auditors Training, SAIF corporation. Detecting lies, and
getting complete information: What can a scientific perspective tell us about
interviewing? (Salem, OR: October 2008).
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Extramural activities / Community Service (partial list; continued):

Presentation for the 29th annual meeting of the Oregon Paralegal Association. What
can you learn from witnesses; what can’t you learn? (Bend, OR: October
2008).

Presentation for the Oregon Criminal Defense Lawyers Association, as part of their
Juvenile Law Seminar: Working with younger children (CLE). Interviewing
young children; The view from the laboratory. (Newport, OR; April, 2009).

Presentation for Premium Auditors Training, SAIF corporation. Getting the best
interview you can — Worries about honesty and memory accuracy. (Kelso,

WA: April, 2009).

Presentation for “OTIS” — the “Old Timers Investigator Society” (a group of
investigators working for attorneys). Evaluating Witness I.D.’s. (Portland,
OR: June, 2009).

Presentation for Metropolitan Public Defenders (CLE). Getting the best of, and the
most from, witness narratives. (Portland, OR: October 2009).

Presentation for the National Association of Paralegals. Preparing witnesses, learning
Jfrom witnesses. (Portland, OR: October 2009).

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Mastering
& controlling the trial venue: A new perspective. (Co-presented with Laura
Graser; Portland OR: December 2010). This presentation focused on the effects of
pre-trial publicity, building on what we know about jurors’ memory and judgment
processes. How (and when) does pre-trial publicity influence a jury? How effective
are the standard “remedies” to pre-trial publicity’s impact?

Interview on Oregon Public Radio’s Think Out Loud program: “Changing the Child
Sex-Crime Law.” Broadcast March 28, 2011.

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Using and
choosing expert witnesses. (Co-presented with Sara Snyder; Newport, OR:
September 2011).

Interview on Oregon Public Radio’s Think Out Loud program: “Memory and
Eyewitness Evidence.” Broadcast November 2, 2011.

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):
Evaluating (and improving) eye-witness identifications. (Portland, OR:
December 2011).

Invited testimony before a joint meeting of the House and Senate Judiciary
Committees: The Science of Eyewitness LD.’s. (Salem, OR: May 2012).

Interview on KATU television news, re: “Witnesses can be wrong; task force to look at
how.” (Portland, OR: May 2012).
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Extramural activities / Community Service (partial list; continued):

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s
new 2012 Interviewing Guidelines. (Co-presented with Dr. Wendy Bourg and
Lisa Maxfield; Newport, OR: April 2013).

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Classen,
Lawson and Eyewimess Law: The scientific evaluation of eyewitness
identifications. (Bend, OR: June 2013).

Presentation at the Center for Advanced Study in the Behavioral Sciences, Second

Annual Behavioral Science Summit, on Creativity & Innovation. (Palo Alto,
CA: July 2013).

Chair, External Evaluators Committee for the Psychology Department at Whitman
College. (Walla Walla, WA: September 2013).

Presentation for Lewis & Clark Amnesty International Chapter: Wrongful Conviction:
The Troy Davis Case. (Portland, OR: April 2014).

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s
New Protocol for Collecting Identification Evidence. (Eugene, OR: January
2015; also broadcast statewide as a “webinar™).

Interview on WWL radio on “The Think Tank,” hosted by Garland Robinette, re:
“People confess to crimes they didn’t actually commit.” (New Orleans, LA:
February 2015).

Interview on National Public Radio on “Philosophy Talk,” hosted by John Perry and
Ken Taylor, re: “Your Lying Eyes: Memory, Perception, and Justice.”
Recorded before a live audience October 2013; broadcast November 2015
(and available online via iTunes and other podcast outlets).

Presentation for the Oregon Innocence Project (CLE): The courts’ view of
psychological science: The sequential lineup as a ‘case study’. (Portland, OR:
February 2016).

Two part presentation for the APA Division 42 Forensic Assessment Conference:
Perception and memory in forensic settings: Current controversies, and also
Detecting Liars: Separating science and pseudo-science. (Pasadena, CA: April
2016).

322



Extramural activities / Community Service (partial list; continued):

Presentation for the Idaho Association of Criminal Defense Lawyers: The scientific

assessment of 1.D, evidence: Moving beyond Manson v. Braithwaite. (Sun
Valley, ID: March 2017).

Consultant and expert witness in judicial proceedings.
My courtroom testimony spans a range of issues, all focused on the scientific examination of
how people perceive the world, remember what they have perceived, and think about what
they remember. (These are central concerns in cognitive psychology.) Specific topics for
testimony have included the proper procedures for eliciting children’s memories; eyewitness
identifications and also their narrative reports on crimes; earwitness identifications of
someone’s voice; memory for conversations; the evaluation of confession evidence; and
Jurors’ memory for pretrial publicity. I have testified in civil, criminal and family courts, and
also in varicus administrative hearings, in California, Colorado, Idaho, Montana, Oregon, and
‘Washington, and also in federal court. I have consulted on civil, criminal, and military cases
in a variety of other jurisdictions (e.g., Arizona, Michigan, New York, Nevada, Virginia, etc.)

Professional activities (parsial list):

Service as Editor:

Applied Cognitive Psychology (Editorial board, 2004-2010)
Cognitive Science (Editorial board, 1990-1998)
Journal of General Psychology (Consulting editor, 1984-2000)
Journal of Mental Imagery (Associate Editor, 1988- 2009)
Memory & Cognition (Consulting editor, 1993-1998)
Psychological Bulletin {(Associate Ediror, 2000-2002)
Psychological Science {Editorial Board, 1998- 2006)

Review of General Psychology (Editorial Board, 2006-2011)

Emerging Trends in the Social & Behavioral Sciences:
Interdisciplinary Directions (Consulting editor,2012-)

Journal of Applied Research in Memory & Cognition
{Associate Editor, 2015-)

Philosophical Psychology (Editorial Advisory Board, 1990-)
The PsychReport (Board of Scientific Advisors, 2013-)
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Professtonal activities (partial list, continued):

Service as Reviewer (partial list):
Applied Cognitive Psychology
Behavioral and Brain Sciences
Cognition & Emotion
Cognitive Psychology
Current Directions in Psychological Science
Emotion
Experimental Neurology
European Journal of Cognitive Psychology
International Journal of Psychology
Journal of Applied Developmental Psychology
Journal of Experimental Child Psychology
Journal of Experimental Psychology: General
Journal of Experimental Psychology: Human Perception & Performance
Journal of Experimental Psychology: Learning, Memory and Cognition
Journal of Memory and Language
Journal of Police and Criminal Psychology
Law and Human Behavior
Legal and Criminological Psychology
Memory
Memory & Cognition
Neurcbiology of Learning & Memory
Perception & Psychophysics
Psychological Bulletin
Quarterly Journal of Experimental Psychology: Human Experimental Psychology

Member or former member:

American Psychological Association (Member, Division 3)
Elected Fellow of Division 3 in 1999

American Psychology-Law Society

Association for Psychological Science

Oregon Academy of Science

Psychonomic Society

Society for Applied Research in Memory and Cognition

Society for Philosophy and Psychology
Executive Comnittee, 1989-1992, 1996 - 1999

Western Psychological Association

Elected Fellow in 1995
Program Review Committee, 1999, 2000, 2003, 2004.
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Addendum 1: Community Service at Reed College:

1987-8

1988-9

1989-90

1990-91

1991-92

1952-93

1993-94

1994-95

1995-96

Chair; Human Subjects Committee

Member:  Technological Resources Committee

Chair; Division of Philosophy, Education, Religion and Psycheology
Search Committee in Psychology
Technological Resources Committee

Member: Administration Committee
Human Subjects Committee

Chair: Human Subjects Committee

Member: Committee on Academic Policy and Planning (CAPP)*
Judicial Review Committee
Search Committee in Linguistics
Committee on Alcohol and Drug Policy

(On sabbatical, Fall semester)

Member:  Search Committee in Anthropology

Chair: Division of Philosophy, Education, Religion and Psychology

Member: Committee on Academic Policy and Planning (CAPP)*
Search Committee in Psychology

Chair: CAPP Ad Hoc Subcommittee on Cognitive Science
Search Committee in Psychology

Member: Committee on Advancement and Tenure (CAT)*
Human Subjects Committee

(On leave, Fall semester; Vollum Sabbatical, Spring semester)

Member: Committee on Academic Policy and Planning (CAPP)*
President’s Ad Hoc Committee to Review
Admissions & Recruiting

Chair: Search Committee in Psychology
Chair: Psychology Department
Search Committee in Psychology

Member: College Computing-Policy Committee
Off-campus Study Committee

* Elected Committee.
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Addendum 1 (continued): Community Service at Reed College:

1996-97

1997-98

1998-99

1999-2000

2000-01

2001-02

2002-03

2003-04

2004-05

Chair;

Member:

Chair:

Member:

Chair:

Member:

Psychology Department
Search Committee in Psychology

College Computing-Policy Committee

Search Committee in Psychology

Committee on Academic Policy and Planning (CAPP)*
Search Committee in Computer Science

Search Committee in Psychology (Developmental)
Committee on Academic Policy and Planning (CAPP)*
CAPP Subcommittee Investigating Class Size

Search Committee in Computer Science

[Half time because of sabbatical]

Chair:

Member:

Search Committee in Psychology (Developmental & Clinical)

Committee on Academic Policy and Planning (CAPP)*

Search Committee in Psychology (Behavioral Neuroscience)

Search Committee for Reed College President

[Half time because of leave]

Member:

Chair:

Member:

Chair:
Member:

Member:

* Elected Committee.

Search Committee for Reed College President

Department of Psychology
Paid Leave Award Committee

Committee on Advancement and Tenure (CAT)*
[elected Faculty Secretary in the Spring term]

Search Committee in Political Science

Search Committee in Anthropology

Department of Psychology
Committee on Academic Policy and Planning (CAPP)*

Committee on Academic Policy and Planning (CAPP)*
CAPP Subcommittee on FTE planning

326



23-

Addendum 1 (continued): Community Service at Reed College:

2005-06

2006-07

2007-08

2008-09

2009-10

2010-11

2011-12

2012-13

2013-14

2014-15

2015-16

[Half time because of sabbatical]

Member:

Chair:

Member:

Chair:
Member:

CAPP Subcommittee on Thesis Loads
Search Committee in Psychology (Psychobiology)

Department of Psychology
Search Committee in Psychology (Clinical Psychology)

Search Committee in Psychology (Psychobiology)
Paid Leave Awards Committee
Human-Subjects Research Commitiee

Search Committee in Psychology (Cognitive Psychology)
Paid Leave Awards Committee

[Half time because of leave]

Member:  Grievance Review Panel
Chair: Department of Psychology
Ad Hoc Committee on Advising
Search Committee in Psychology (Cognitive Neuroscience)
Member: Physical Plant Committee
Chair: Department of Psychology
Search Committee in Psychology (Cognitive Neuroscience)
Search Committee in Psychology (visiting position in Cognition)
Member: Physical Plant Committee
[Sabbatical year]
Chair: Department of Psychology
Chair: Department of Psychology
Sabbatical Fellowship Awards Committee
Member: Undergraduate Research Committee

Physical Plant Committee

[Half time because of leave]

Member:

Grievance Review Panel
Safety Committee

327



Exhibit 2

328



Skip to Main Content Logou] My Account Search Menu New District Criminal/Civit Search Rafine Search Close
REGISTER OF ACTIONS

CASE No., 07C230889-2

Page 1 of 2

Location ; District Courls  Images Help

The State of Nevada vs Fredrick Martinez § Case Typa: Felony/Gross Misdemeanor
§ Date Filed: Q2/28/2007
- § Location: Department 20
§ Cross-Reference Case Number.  C230889
§ Defendant's Scopa ID# 1878108
§ Lower Court Casa Number: 06GJ00124
§ Supremne Court No.: 59082
§ 68194
§ M7
§
§
RELATED CASE INFGRMATION
Related Cases
07C2308689-1 (Multl-Defendant Case)
PARTY INFORMATION
Lead Attorneys
Defendant Martinez, Fredrick Dan-M-Winder
Rotained
F02-876-6000005
Plalntif State of Nevada Steven B Wolfson
702-671-2700{W)
CHARGE INFORMATION
Chargea: Martinez, Fredrick Statute Lavel Data
1. MURDER. 200.010 Falony 0170111900
1. DEGREES OF MURDER 200.030 Felony 04/0141800
1. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME, 193.165 Felony 01/01A1900
2. BURGLARY. 205.060 Felony 01/01/1900
3. ATTEMFT, 193.330 Felony 1011900
3, ROBBERY 200.3680 Felony 0111800
3. USE OF A DEADLY WEAPON OR TEAR GAS [N COMMISSION OF A CRIME. 193,185 Felony 01/01/1900
4, CONSPIRACY TQO COMMIT A CRIME 199.480 Felony 01/0141900
4. ROBBERY 200.3680 Felony 01011900
EVENTS & ORDERS OF THE COURT
03/13/2008 | ANl Pending Motions (8:30 AM) ()
ALL PENDING MOTIONS 3-13-08 Court Cferk: Tina Hurd Reporter/Recorder. Renee Vincent Heard By: Stewart Belf
Minutes
03/13/2008 B:30 AM

- CALENDAR CALL...Counsal announcad ready for trial. COURT CRDERED, this case will
proceed to frial on Manday, Stipulation and Waiver of Penally Hearing, as to each Defi, FILED
IN OPEN COURT. Court advised he read tha motions. DEFT. MARTINEZ'S MOTION TO
ALLOW TESTIMONY OF EXPERT WITNESS,..Court advised both of the eya witness experts
he has had in the past had absolutely nothing to add and that was not only his view bul the
jurors view afso. COURT ORDERED, motion DENIED. Mr, Stanton stated he belisves itis
incompetent evidence as it Invades the provinca of the jury. Court advised the testmony has
to at least be helpful to the Jury and these wilnesses do not say anything that is not common
sonse to the jurors. DEFT. MARTINEZ'S MOTION TO EXCLUDE EVIDENCE OF
PRIOR/OTHER BAD ACTS AND PRIOR CRIMINAL ACTIVITY...DEFT. ESCAMILLA'S
JOINDER TQ MOTION IN LIMINE TO EXCLUDE EVIDENCE QOF PRIOR/OTHER BAD ACTS
& PRIOR CRIMINAL ACTIVITY...Court advised any bad acts, whether charged or net, would
not come in unless the State filss a Petrocelll motion which they have not. COURT
CRLDERED, meoticrn GRANTED. DEFT MARTINEZ'S MOTION IN LIMINE TQ PRECLUDE
THE USE OF THE PROPOSED REDACTED STATEMENTS OF THE DEFT. AND, IN THE
ALTERNATIVE, RENEWED MCTICN FOR SEVERANCE..DEFT. ESCAMILLA'S JOINDER
TO MOTION IN LIMINE TO PRECLUDE THE USE OF THE PROPOSED REDACTED
STATEMENTS OF THE DEFT. AND, IN THE ALTERNATIVE, RENEWED MCTION FOR
SEVERANCE...Court inquired how Deft. Martinez has any stand to say his own statement
cannot come in. Mr. Winder arguad the entire stalement has to come in. Court advised it doas
not and he has already ruled the stat tis too comp d to redact.-Mr. Winder angued it

is prejudicial unless it is absofutely claar what he is talidng about and argued the redacted

statement is not accurate. Tha questjons the State wants ta ask do not follow the transcript
and, if they do nat usa tha co-Daft's name, it appears Deft. Martinez is admitting to the Murder
which ha has not. Court advised Mr. Winder can cross-examine Daft. Martinez on this but ha
cannot use Deft. Escamilla’s nama. Mr. Winder stated he does not see how it can be done
without severing the trials. COURT ORDERED, motion DENIED, however, he will go back and
raview the quaestions and let counse! know Monday if he belisves any are unfaidy phrased.

Calloguy regarding questions. Further arguments by counsel. Court staled he believes the last

question on page one kind of puts someone at the store making the call and COURT

ORDERED, that question is DELETED. Court advised he will review tha remaining questions.

Mr. Winder stated he wants o filo a document under seal. Court advised he will review that

document teramow and fet counsel know Monday. COURT FURTHER ORDERED, motion to

sever i3 DENIED. Mr. Winder requested a witness from the Jail ba allowad to appear in street
clothing. Court advised only the Defts. have that right and ORDERED, request DENIED, Mr,

Winder advised he has another witness he might want to call out of order. Mr. Stanton advised

it is an alitl witness that was not noticed and he would want the alibi witnesses te testify at the

same time, Mr. Winder advised she has a planned vacation with her family, Court advised he
would grant the same courtasy to the State and directed counsal te lét him know on Monday
and he will work it out. M. Windsr advised there ame phone records he would like to admit
during the time paritd in question, The problem Is, in order to do that, he would have to bring
in the Custodian of Records. Court advised they can do an atfidavit. Mr, Windsr advised he will
try to do a sfipulation with the State later tocay, however, if they cannot agree, he would (ke lo
be an tomerrew for the Court %o rule. Mr. Stanton advised the sticking point of the stiputation is
the cell subscriber is different than the person Mr. Winder wants to say was using the phone.

COURT ORDERED, matter CONTINUED to tomorrow to rescive that issus. CUSTODY

(BOTH) 3-14-08 9:00 AM STATUS CHECK: PHONE RECORDS

Partias Prasant

http://172.29.28.187/CaseDetail.aspx?Case]D=7540866&HearingID=106664158 & SingleVi... %%80 17
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REGISTER OF ACTIONS
CASE No. C-10-268024-2

Page 1 of 1

Location ; District Courts  lmages Help

State of Nevada vs Rasheen Deloney g Case Type: Felony/Gross
§ YPE: mMisdemeanor
§ Date Filed: 10/04/2010
§ Location: Department 8
§ Cross-Reference Case C268024
§ Number:
§ Defendant's Scope ID #: 1951306
§ ITAG Booking Number: 1000044544
§ ITAG Case ID: 1179239
§ Lower Court Case # Root: 10F15615
§ Lower Court Case Number: 10F15615B
RELATED CASE INFORMATION
Related Cases
C-10-268024-1 (Multi-Defendant Case)
PARTY INFORMATION
Lead Attorneys
Defendant Deloney, Rasheen Susan K. Bush
Retained
702-455-6266(W)
Plaintiff State of Nevada Steven B Wolfson
702-671-2700(W)
CHARGE INFORMATION
Charges: Deloney, Rasheen Statute Level Date
1. CONSP ROBBERY 200.380 Felony 08/08/2010
1. ROBBERY 200.380 Felony 08/08/2010
3. CONSP ROBBERY 200.380 Felony 08/08/2010
4. BURGLARY WHILE IN POSSESSION OF DEADLY 205.060 Felony 08/08/2010
WEAPON
5. ROBBERY W|TH A DEADLY WEAPON 200.380 Felony 08/08/2010
5. ROBBERY WITH A DEADLY WEAPCN 200.380 Felony 08/08/2010

EVENTS & ORDERS OF THE COURT

04/27/2011| Motion to Exclude (8:00 AM) (Judicial Officer Adair, Valerig)
04/2712011, 05/04/2011

Minutes
04/27/2011 8:00 AM

05/04/2011 8:00 AM
- State advised it had nothing further to add in this matter.

are allowed to testify in Nevada and it should notbe a
judgment call by the State, Court stated its findings and
ORDERED, motion GRANTED. CUSTODY

Parties Present
Return to Register of Actions

STATE'S MOTION TO EXCLUDE DEFENSE'S "EXPERT" WITNESS

Argument by counsel regarding identification expert witnesses

http://172.29.28.187/CaseDetail .aspx?CaselD=8667779&HearingI D=123002441&SingleVi... %g 017
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The State of Nevada vs Jesus E Hernandez-Quintana

REGISTER OF ACTIONS

CasE No. 05C214883

OO LON LN 0N LGN LN LGN

Cross-Reference Case

Defendant's Scope 1D #:
Lower Court Case # Root:
Lower Court Case Number:

Case Type:

Page 1 of 1

Location : District Courts  Images Help

Felony/Gross
Misdemeanor

Date Filed: 09/07/2005
Location; Department 25

Number:

C214883

1967615
05F14443
05F14443X

RELATED CASE INFORMATION

Related Cases

05F14443X (Bind Over Related Case)

PARTY INFORMATION

Defendant Hernandez-Quintana, Jesus E

Plaintiff State of Nevada

Lead Attorneys

Public Defender
Retained

702-455-4685(W\)

Steven B Wolfson
702-671-27000WV)

CHARGE INFORMATION
Charges: Hernandez-Quintana, Jesus E Statute Level Date
1. CONSPIRACY TO COMMIT A CRIME 199.480 Felony 01/01/1900
1. ROBBERY 200.380 Felony 01/01/1800
2. KIDNAP WITH USE OF A DEADLY WEAPON 200,310 Felony 01/01/1800
2. USE OF A DEADLY WEAPON OR TEAR GAS IN 193.165 Felony 01/01/1900
COMMISSION OF A CRIME.
3. ROBBERY 200,380 Felony 01/01/1900
3. USE OF A DEADLY WEAPON OR TEAR GAS IN 193.165 Felony 01/01/1800
COMMISSION OF A CRIME.
4. GRAND LARCENY AUTOMOBILE 205.228 Felony 01/01/1900
EVENTS & ORDERS OF THE COURT
01/11/2006 | All Pending Motions (9:00 AM) ()

Minutes
01/11/2006 9:00 AM

and QORDERED, State's Motion

N

Parties Present
Return to Register of Actions

- CONFIRMATION OF COUNSEL...SCHEDULE STATE'S
MOTION TO EXCLUDE DEFENDANT'S EXPERT WITNESS
AS TO COUNSEL: Upon Court's inquiry, Defendant's family
stated they will be hiring an attorney. Court noted the Public
Defender's Office will REMAIN as counsel at this time; if the
family hires private counse!, they will be allowed to substitute in
ONLY if the trial date is not frustrated. AS TO MOTION:
Arguments by Mr. Baternan and Ms. Luem. Following
arguments, Court stated the expert will not be allowed to testify

GRANTED. CUSTODY

ALL PENDING MOTIONS 1/11/06 Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Court interpreter:
MANUEL CALVILLO Heard By: Donald Mosley

hitp://172.29.28.187/CaseDetail.aspx?Case]D=7523465& Hearing] D=106496836&SingleVi... 3’)2}/,50 17
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PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

TEGAN MACHNICH, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 11642

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-3601

Facsimile: (702) 455-5112
Tegan.Machnich@clarkcountynv.gov
Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
V.
KEANDRE VALENTINE,
Defendant,

N N N N N N N N N N

DEPT. NO. Il

Electronically Filed
7/19/2017 7:25 AM
Steven D. Grierson

CLER? OF THE COUE :I

CASE NO. C-16-316081-1

OPPOSITION TO STATE’S MOTION TO EXCLUDE EYE-WITNESS EXPERT

TESTIMONY

COMES NOW, the Defendant, KEANDRE VALENTINE, by and through TEGAN

MACHNICH, Deputy Public Defender, and hereby moves this Honorable Court to deny the

State’s Motion to Exclude Eye-Witness Expert Tesimony.

This Motion is made and based upon all the papers and pleadings on file herein, the

attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.

DATED this 19th day of July, 2017.

PHILIP J. KOHN

CLARK COUNTY PUBLIC DEFENDER
By:__/s/_Tegan Machnich

TEGAN MACHNICH

Deputy Public Defender

Case Number: C-16-316081-1
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DECLARATION

TEGAN C. MACHNICH makes the following declaration:

1. | am an attorney duly licensed to practice law in the State of Nevada.

2. I am a Deputy Public Defender for the Clark County Public Defender’s
Office.

3. | am appointed to represent the Defendant, KEANDRE VALENTINE, in
the instant matter.

4. | make this Declaration in support of Defendant’s Opposition to State’s
Motion to Exclude Eye-Witness Expert Testimony.

5. | am more than eighteen (18) years of age, and | am competent to testify as
to the matters stated herein.

6. | am familiar with the facts, circumstances, and procedural history of this
case.

7. | am familiar with the substantive allegations made by the State of Nevada
against Defendant, KEANDRE VALENTINE.

8. I have personal knowledge pertaining to the facts stated herein, or | have

been informed of these facts and believe them to be true.

| declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief. NRS 53.045.

EXECUTED this 19th day of July, 2017.

/s Tegan Machnich
TEGAN MACHNICH
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MEMORANDUM OF POINTS AND AUTHORITIES

l. RELEVANT FACTUAL BACKGROUND
Defendant Valentine has two pending cases — the first, mentioned in the State’s Motion,
is inadmissible in the instant case and not at issue here (any mention thereof meant only to taint
this Court’s unbiased consideration of the law at issue). This case involves a series of robberies
that allegedly took place during May 26 — 28, 2016.

In its motion, the State generally includes a recitation of facts they believe to be true. As
stated therein, this case involves one photographic lineup (May 26, 2016 alleged victim Bass)
and five show-up identifications (all named May 28, 2016 alleged victims). The Defense intends
to present an alibi witness for at least one of the alleged robberies and will be contesting the eye-
witness identification by all alleged victims.

The State includes other anticipated evidence in its motion. Defendant Valentine does have a
theory of defense to rebut the other evidence listed by the State, and is happy to do so outside the
presence of the District Attorneys assigned to this matter. If the Court is considering striking the
identification expert in this case, Defendant Valentine requests the opportunity to present his
theory to this Honorable Court outside the presence of the State before an ultimate decision is
made.

1. EXPERT EYEWITNESS IDENTIFICATION TESTIMONY IS A COMMON SCIENTIFIC AREA
OF EXPERTISE IN THE EIGHTH JUuDICIAL DISTRICT COURT

Defendant Valentine’s eye-witness identification expert is anticipated to testify about an
area of scientific research far beyond just “cross-racial identification.” The implementation of
eyewitness identification procedures is uncontroversial across a spectrum of professional

disciplines and agencies, including prosecutors and law enforcement. However, the science that
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precipitated ubiquitous use of eyewitness identification procedures involves extensive, specialized
knowledge of the human brain and memory; more specifically, the way the human brain acquires,
perceives, interprets, organizes, processes, and stores information.

Understanding the science that induced law enforcement agencies and courts—federal and
state—to view eyewitness identifications with skepticism, and as to adopt protective procedural
measures requires expert scientific testimony. To that end, the Defense has noticed expert
witnesses whose expertise, generally, is the scientific assessment of memory.

The State presents three examples of cases where judges have declined to allow
eyewitness identification experts testify.! None of the factual scenarios are present in the State’s
motion. Thus, while the defense is not certain of the factual scenarios surrounding those cases,
this Court should note that the most recent cited is from Judge Smith in 2011.

The Eighth Judicial District Court has, on numerous occasions, allowed eyewitness
identification expert witness testimony. Specifically, the Honorable Judge Adair admitted the
testimony in 2007 (State v. Jesus Meraz, C216763 — transcript attached hereto as Exhibit A); the
Honorable Judge Togliatti in 2016 (State v. Raul Torres — minutes attached hereto as Exhibit B);
and this Honorable Court in 2016 (State v. Emone James — transcript attached hereto as Exhibit
C). Noticeably, eyewitness identification testimony has become more common in recent years.

1. UNDER THE PROPER ANALYSIS, EYEWITNESS IDENTIFICATION EXPERT TESTIMONY
IS ADMISSIBLE AND PROPER

An expert is competent to testify when the expert is: (1) qualified in an area of scientific,

technical or other specialized knowledge (qualification requirement); (2) the knowledge assists

the trier of fact in understanding the evidence or determining a fact in issue (assistance

! Note: the Hubbard decision cited on page 5 does not involve excluding an eyewitness identification expert — it
merely addresses the legal standard as applied to the Court admitting evidence of prior bad acts. Also, along with its
unpublished status, the cited “decision” is actually a dissent. See Hubbard v. State, 2016 WL 1394350, *11.

4
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requirement); and (3) the testimony elicited is limited to matters within the scope of the expert’s
knowledge (limited scope requirement). NRS 50.275; Hallmark v. Eldridge, 189 P.3d 646, 650
(2008). The trial court, in the exercise of its sound discretion, determines whether an expert meets
the Hallmark requirements for admissibility. Higgs v. State, 222 P.3d 648, 658-59 (2010).
However, the Nevada Supreme Court in Higgs fervently rejected the notion that the requirements
outlined in NRS 50.275 were exhaustive. Id. at 658. Instead, the statute is a general guide to be
applied according to the particularities of individual. Specifically, the Court noted that the
qualification, assistance and limited scope requirements may not apply in each instance or
uniformly across cases. Id. at 659. NRS 50.275 “ensure[s] reliability and relevance, while not
imposing upon a judge a mandate to determine scientific falsifiability and error rate for each
case.” Id. at 659.

The Nevada Supreme Court has considered NRS 50.275 in cases involving eyewitness
identification testimony to determine whether an expert’s testimony is admissible at trial.
Specifically, in Echavarria v. State, eyewitness identification experts were evaluated under the
following criteria: An eyewitness identification expert must be (1) a qualified expert who testifies
to (2) a proper subject in (3) conformity to a generally accepted explanatory theory under
circumstances in which the testimony’s (4) probative value outweighs its prejudicial effect. 108
Nev. 734, 746 (1992) (citing United States v. Amaral, 488 F.2d 1148, 1153 (9th Cir. 1973)).

While evaluation of expert testimony admissibility pursuant to the Echavarria factors is
required to determine admissibility, the Nevada Supreme Court has cautioned trial courts not to
ignore the reliability of an identification witness. 108 Nev. at 746. When specifically addressing
the admissibility of expert eyewitness identification testimony, the Court in Echavarria found
problems with the eyewitness identification evidence that, in the Court’s mind, raised

considerable doubt as to the identification’s reliability. Id. at 746-47. In light of this considerable
5
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doubt and unreliability, the Court deemed said expert testimony both relevant and helpful to the
jury. 1d. (finding that the trial court erred in denying admission of expert eyewitness identification
testimony).

A. Echavarria Factors

a. Qualified Expert

The Echavarria court requires the expert witness to possess the qualifications and
education concomitant to his/her expert designation. 108 Nev. at 746. All noticed experts (of
which the defense intends to call only one), are properly qualified experts in the field of
experimental psychology.

Dr. Reisberg has earned bachelors, masters and doctoral degrees in psychology, and
specializes in the scientific assessment of memory. Dr. Reisberg is a published author in the field
of experimental psychology—specifically, inter alia, the science of memory—and has served as
an editor for peer reviewed scientific journals. Dr. Reisberg currently serves as a Patricia &
Clifford Lunneborg Professor of Psychology at Reed College in Portland, Oregon. With regard to
memory and eyewitness identification in particular, Dr. Reisberg’s work has been published, on
dozens of occasions, in books and peer-reviewed, scientific journals. Additionally, Dr. Reisberg
has testified over 150 times over the last fifteen (15) to twenty (20) years. All of his trial
testimony has been in the area of scientific assessment of memory, and most of that testimony
was heard in the context of criminal trials. Dr. Loftus, Dr. Smith, Dr. Davis and Dr. Copeland
similarly hold bachelors, masters and doctoral degrees in psychology. They have likewise
authored innumerous studies and books and are highly honored/awarded scholars.

All noticed eye-witness experts possesses stellar qualifications in their field, in keeping
with NRS 50.275 as interpreted by Hallmark, 189 P.3d 646 (2008), and Echevarria, 108 Nev. 734

(1992). Furthermore, their testimony will assist the trier in fact in understanding the science—

6
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science relating to the human brain and memory—underlying the urgent need for promulgation,
implementation, and adherence to procedural protections in the context of eyewitness
identifications. All CVs were previously submitted to this Court and the State.

b. Proper Subject

Eye-witness identification testimony is a proper subject for testimony at trial in the
instant matter. Expert testimony involves specialized knowledge that will assist the trier in fact
to understand the evidence or determine a fact in issue. NRS 50.275 (emphasis added).
Scientific testimony pertaining to the chemistry and psychology of the human brain far exceeds
the experience and common sense knowledge of a lay juror. In addition to the likely naiveté of
lay jurors in re the intricacies of human brain science, the specialized, scientific information to
which the noticed experts would testify far exceeds the scope of a lay witness’s knowledge and
experience. This, of course, means that the Defense, at trial, cannot elicit, through cross-
examination, information to which any of the noticed experts would testify from the
eyewitnesses in this case.

There is no doubt that the eyewitness identifications in this case are integral to the State’s
prosecution. There is also no doubt that the Defendant is entitled to a competent, vigorous
Defense; but this this is especially true where, as here, the State has filed a notice of intent to
seek habitual offender treatment in the event of conviction. This makes a conviction in this case
punishable by up to life in prison. The noticed experts will educate the jury with regard to the
human brain, memory, and the application of his specialized knowledge to the facts in this case.
The testifying expert will not draw an ultimate opinion on the reliability of the eyewitness
identification in this case—that is for the jury to decide. Instead, he/she will provide a scientific

framework within which the jurors may consider the eyewitness identifications in this case.
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The testifying expert will neither usurp the function of the jury, nor unduly influence their
determination of eyewitness identification reliability. The jury will generally understand, through
common sense and experience, the factual context in which the eyewitness identifications in this
case occurred. However, the testifying expert’s testimony will focus on how the human brain
acquires, processes, and stores information—Ilike the factual circumstances to which other
witnesses will testify—and the ways in which those factual circumstances affect memory. Cross-
examination of the lay eyewitnesses in this case will not yield this kind of specialized knowledge,
yet it is necessary for a jury to consider this information in making an educated, accurate
determination as to the credibility of eyewitness identification testimony. As such, is undoubtedly
a proper subject for trial testimony.

c. Conformity to a Generally Accepted Explanatory Theory

The science that the defense wishes to elicit is generally accepted not only in the
scientific community, but also in the law enforcement community—state and federal—and in the
court system. In fact, the vast majority of United States judicial jurisdictions—forty-seven (47)
of fifty (50) states—routinely allow expert testimony in re the psychology of eyewitness
identification). Regarding the scientific community specifically, The National Academy of
Science has endorsed the science to the defense wishes to elicit through the testifying expert’s
testimony. As recently as 2014, the National Academy of Science has noted a significant trend
“toward greater acceptance of expert testimony regarding the factors that may affect eyewitness
identification.” See ASSESSING THE CULPRIT, Chapter 3: The Legal Framework for Assessment of
Eyewitness Identification Evidence, p. 31-44 (attached hereto as “Exhibit D.”)

Additionally, there have been numerous scientific articles on the efficacy of eyewitness
testimony published in recent years. Illustrative of this fact are the two scientific studies — The

Effect of Suspect-Filler Similarity on Eyewitness lIdentification Decisions: A Meta-Analysis,

8
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attached hereto as Exhibit E and The Eyewitness Post Identification Feedback Effect 15 Years
Later: Theoretical and Policy Implications, attached hereto as Exhibit F.

Additionally, all noticed experts have a list of peer-reviewed publications in respected
scientific journals, and have, on multiple occasions, been entrusted with evaluating the work of
scientists in their field. Advancements in science are precipitated by professional disagreement,
which, in turn, is the impetus for continued research and testing. The testifying expert will testify
to the scientific processes underlying the accumulation of reliable scientific conclusions
pertaining to memory and eyewitness identifications in criminal cases. They can also testify to
the limitations of scientific evidence pertaining to memory and eyewitness identifications.

It is worth mentioning that the State’s argument against the admissibility of eyewitness
identification expert testimony relies on cases largely dated in the 1980°s and 1990’s. Because
only string cites are presented without factual scenarios, the exact reasoning is not evidenced.
The only Nevada Supreme Court case cited in support of its contention that eyewitness
identification expert testimony would improperly invade the province of the jury is Porter v.
State, 94 Nev. 142 (1978), which is from nearly 40 years ago and was distinguished by
Echavarria v. State, 108 Nev. 734 (1992).

d. Probative Value Versus Prejudicial Effect

An expert is qualified to testify if the probative value of his testimony is not substantially
outweighed by prejudicial effect. Here, the proffered expert testimony is probative of evidence
central to the State’s prosecution: eyewitness identification implicating Defendant Valentine. He
will elucidate the circumstantial factors and scientific processes impacting perception and
memory. This testimony will educate the jury, allowing it to make an appropriate, informed,

accurate assessment of witness credibility as it pertains, specifically, to eyewitness identification.
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As noted above, the testifying expert will not draw or testify to any ultimate conclusion
regarding the accuracy of the identifications in this case or the credibility of witnesses who
testify thereto. Those are not determinations for an expert to make, a fact of which he/she is well
aware. The Defense acknowledges that, were its expert to draw such conclusions at trial, his/her
testimony in that regard would unfairly prejudice the State. Having acknowledged the same, the
Defense would not elicit such testimony.

The probative value of Dr. Reisberg’s testimony is not outweighed by potential
prejudicial effect to the State. In the prior-bad-acts context, the State frequently argues that the
introduction of bad acts evidence is not excludable simply because it prejudices the Defendant
because, after all, all inculpatory evidence prejudices the Defendant. That argument holds true in
this context: expert testimony is not so prejudicial as to warrant exclusion just because there is
potential for the testimony to hurt the State’s case. That this testimony will aid in defending Mr.
Valentine does render it inadmissible. An eyewitness identification expert’s testimony is
probative of the eyewitness identifications in this case, and will provide the jury with a thorough
and sophisticated understanding of those factors that impact risk of error in identifications. This
information is relevant, probative, and admissible because the prejudicial impact, if any, to the
State would be minimal.

B. Eyewitness expert testimony will assist the trier of fact in understanding eyewitness
identification science.

The expert testimony will educate the jury far beyond the common sense and experience
it brings to bear in this case. Specifically, the testifying expert will explain how the human brain
acquires, interprets, processes, and stores information, and he will elucidate how this science
impacts risk of error in eyewitness identifications. As mentioned above, the jury will use this

information to draw its own conclusions about the accuracy of the identifications in this case,

10
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and the credibility of the witnesses who testify thereto. This cannot be overstated: any testifying
expert will neither usurp nor even marginally infringe upon the province of the jury.

Very simply, the jury must understand the science that explains the relationship between
memory and the risk of error in eyewitness identification. This is especially true in a case where,
as here, law enforcement utilized policies that are potential suspect when considered in the light
of accepted scientific principles, resulting in a presumptively suggestive eyewitness
identification procedure, the impact of which the identifying lay witnesses are entirely unaware.
Due process and fundamental fairness dictate that Mr. Valentine be permitted to contextualize
these identifications by educating the jury with expert testimony—testimony regarding the
fallibility of memory and the corresponding risk, if any, of eyewitness misidentification. Mr.
Valentine cannot elicit this testimony through the cross-examination of lay witnesses; this is
especially true because, some of the cognitive processes that introduce risk of error occur
unbeknownst to the identifying eyewitness. Expert testimony is the only way to present this
information, and this information is critical to enabling the jury to accurately assess two critical,
factual issues in this case: identification accuracy and witness credibility.

C. The facts in this case demand expert testimony as to the science of eyewitness
identification.

The noticed eyewitness identification experts are qualified as experts under the Hallmark
factors. Their testimony is admissible, especially in light of the questionable identifications in
this case. All but one of the alleged identifications was conducted as “show-ups” and took place
in front of marked police vehicles while Mr. Valentine was handcuffed. The single “six-pack”
line-up was similarly improperly conducted, as the arresting detective who knew the identity of

the alleged suspect conducted line-up. Additionally, the descriptions of the alleged subject are

11
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not identical to Mr. Valentine. This case was taken to the Grand Jury, so defense counsel has not
been afforded the opportunity to question the eyewitnesses on the details of their identifications.

The Nevada Supreme Court permits expert eyewitness identification testimony if the
facts of a given case reveal considerable doubt as to the reliability of an eyewitness. See
Echavarria, 108 Nev. at 746. The Court held in Echavarria that it was error to exclude expert
eyewitness identification testimony where, as here, considerable doubt as to the reliability of an
identification renders expert testimony necessary and admissible. 1d. at 746-47.

In this case, the police orchestrated—in violation of recommendations promulgated by
both the Department of Justice and the National Academy of Science— unnecessarily suggestive
environments for the identifications. Defendant Valentine’s defense is largely based upon
questionable nature of the alleged identifications. In short, law enforcement actions in this case
raise considerable doubt as to the reliability of the identifications in this case, rendering expert
testimony necessary, relevant, and admissible. Id.

If the Court wishes to know more about how the defense intends to contradict the
additional evidence stated as “fact” in the State’s motion, defense counsel is more than happy to
offer details outside the presence of the State.

"
"
"
"
"
"
"

"
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D. CONCLUSION

Given the foregoing, Defendant KEANDRE VALENTINE respectfully moves this

Honorable Court to deny the State’s Motion to Exclude Eyewitness Expert Testimony.

If the

Court is not inclined to deny the State’s motion on the moving papers alone, the Defendant

requests an opportunity to proffer its additional defense theories outside the presence of the

State. The Defense has no issue with providing the State with articles / publications of the

testifying expert in advance of the expert’s testimony.

DATED this 19th day of July, 2017.

PHILIP J. KOHN

CLARK COUNTY PUBLIC DEFENDER

By:__/s/_Tegan Machnich

TEGAN MACHNICH
Deputy Public Defender
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CERTIFICATE OF ELECTRONIC SERVICE

| hereby certify that service of the above and foregoing Opposition was served via

electronic e-filing to the Clark County District Attorney’s Office at motions@clarkcountyda.com

on this 19th day of July, 2017.

By: /s/ Erin Prisbrey

Employee of the Public Defender’s Office

14

345



mailto:motions@clarkcountyda.com

EXHIBIT A

346



EY=R

£3

e

| o DISTRICT COURT "ILED
O RlGl NA L cLark county, nevaoa UEC T 2 55@;%7“3' NA L
uQ

CLERK

» PAPN
THE STATE OF NEVADA, i COURT

CASE NO. 0216?63
DEPT. XXI

Plaintiff,
VS.

JESUS R. MERAZ,

Deféendant.

BEFORE THE HOMORABLE VALERIE ADAIR, DISTRICT COURT JUDGE
Tuesday, October 23, 2007

RECORDER'S TRANSCRIPT OF HEARING RE:
TRIAL PROCEEDINGS

DAY 6
APPEARANCES :
FOR THE STATE: CRAIG L. HENDRICKS, ESQ.
Chief Deputy District Attorney
DANIELLE K. PIEPER, ESOQ.
Deputy District Aftoiney
FOR THE DEFENDANT: CRAIG A. MUELLER, ESQ.

TERRY Y. JONES, ESQ.

E% RECORDED BY: JANIE L. OLSEN, COURT RECORDER

& &) TRANSCRIBED BY: KIMBERLY LAWSON

& up

=¥ .

- UNCERTIFIED ROUGH DRAFT

tﬁ :j' ‘KARReporting and Transcription Services
. I-'-_'.
)
r

U | 347




BeEHEREZELBES

ByE

» R

™3
o

[ R
BEYEGFE

]

T .- R - T T

[ R T B N L. S R L

[r s =

By RAS

MR MELIFR: Thark yoi, Judge. The deferien vaud
THE COURT: itk yon please o on v fere o the
adrinisters. the oath.
RCEERT-WRLLIAM SRR, [EFEMOANT'S WEDNESS, SN

TE GG Flease ke seated,

THE WITMESS:  Rebort William Shomar, Reotbeeaet,
ohtl-lefrgm, S-heorm-aers

DIFECT EXRINATICN

BY MR, MELLER:
Q. Shomr, ST, what is your fiedd of expertise?
A I'mapsychologist with-a tadgrord of

Heqerimontal peyctiology. My'particular ares has ts do:with

what's <alied efnitness peroerxion, eyewitress muwries and
the precedkives that are used to try to.recamnoe, gain wat it
s that: pecple saw or whit ‘they rementer and the varias”
focters that influence humn buings soeing things and
momrbnring thirgs axamately ¢r iraccurately and the varicus
things that céaoir whan pagple try to reconstct :i*ejrmury
g try to ranyher whatevet it is Yry've e, Trat's my
particular field of, T guass; what you would call expertise.
O Siry what fomal treining and edxcabion have you
UMOERTIFIED ROUGIL DRAFT

ghBReporiing and TrEnecription Seivices

ig

waesr coast with a ten-yeer frack position at the Claipmat
Colleges, viiich i3 3 oo of collegss ovkside of Foers esst
of A '

I served in that copacity for ten years. vhile
there, T first cualified ard testifind as what yor'd call an
avpert witress in comt: Thot wes back dn 1978 in the aven of
eyewitress, peroanption, identification, memry ard so au

I also bogn warking for a polie dopartmont. 1
served as bhe pmohoingist for the City of Hawthorng polien
ard tire cepactrent. for £ive years; That bodughc me in
contact with -a medical grovgp ia the Hawthoone avea. T retired
frem full-timecallege teachirg out of the.amdative 15 years
presicent and G0 of the shale grap, abast 130,000 patients
and 100 physiciens and ten offices,

Thraugoue al)-that time fron 7 o, I es
retaired and hired ard whatever you sent o call it; cam into
oot ard testified as an-evpert witness in eyewitness
identificatian, perorption, momoryt and s on.

I"ve verited from the medical grows and now I foous
Hlecimarity on weiking in crt.

D Sk Fave youever bien gelified as an expert
witnzss in epediiess peroeptrion in cort?’

A Yes, I have, in diwin 15 states, mrchably a'toral
of several Tundrid vimis, 1 losttreck of bow many tires.
UHCERIIFIED RCUGH DRAFT

Falkeporting ond Trepaeriptian Ssrsiéms
; H ; .

A R R R T T A~ T I T e N I L T S s I

&k E G oa ] ch o I T e D

[ E N

hed? EE you can, start post high.sthool and —

A Sre. I recsived my bchelor's degree with honors.
in experiventol payeology at (A, Frier to that, T actually
todk 2 latge pomker of corses that vere tasically pre—red,
inelyring hutan aetany and physiclegy ard'all of. the things.

Bt T wait into esccerimental peycholenty, 3 -wBs
jaooepte into the doctovste program of experimental psychology
at UGGA. -¥hile T was in the chctorate prozan, 1 t.aught for
VUTA e did reserch that wes piblished in-the peer reviewed:
joumals fiv experimental peychology and reowived ay doctosate:
in egerimetal povaology in 1966,

U receiving my doctorate; T was offered a mber
af famlty._a;;::ﬁ.rm and 1 was fartimate enosh to have
arid tnhersity of Pittsarih, University of Teas and s o

1 acoepted the offer from Harvard University where.
I was an assistant professer in three daporoments at the. sam
tima. I was teaching syperirental peychology in'thres
departrents. L did a murker-of profects for the United States
iavy, for the advareed research projects agency at the
Department. of Lefence, for the Matiaml Sdience Famdatien,
Maticral Institite of Mertal Health ard other agencies. thet
So Ittt coness, did ressarch, retmed to-the

UNEEATIFIED ROUGH DRMFT

EARReporting and Tranacription Servicus

1

But sovers] hadred times since 1M, - I've albo tistificd in
£ 11,5, fodoial Comt as vell as United Stites military Gourt
mertinls,

0  Sir, hove jou ever poen qualifed ss A4 edpert.
witrioss harie i the Eignth - Judicidl District’Comt fér Clack
Carty, Stite of Nevada?

B Yes, I oo, many bimes over the last 30 years,

G And-hame you besn qudlified as ah expert witness in
ey tross peroepr ion?

A Yes, Ihave.

QA right.

MR, MEILFR: Jicke, ot this tire T'd rove ko
have —
' MR, HENIRIGRS: Judme, T —

TG CCURF: Yeah.o Me can give his ooricn-on this

AR, MEIIFR: Al right. Thark jo,. Judse.
iV MR, MELIER:

0 N, sir, vhen we talk abost— ingenral, withost
any refererde to-dy partdqular cases, In gereral, can you
rig? If 1.see sovetfing, 1'm gRing to remerber it forever
ard it's relisble forever, correct?

A Bselctely ret.

<& -I'éﬁt ko you roan, Foctor?

UNCERTIFIES ROUGH DRATY

CHARFEptrting and Trassoripiicn Sdriices
3

1

W
™~
©0




LRBES

14

157
~16,

17
15

WENRENER

E‘\'EE'E

"]

B MBRERBES

T O

ChEEREoowoe oo

A Well, ore'ef the ky things here is towckrstand.
htu&ﬂmgsactmllymk " So.vhiat yoo deend ot ds.a Body of
resoarch, ot Just an cpinfon.er, - you ke, somebody’s:
thoughts abaut. bow this works Gr sove:kird of fictile
treatmint, ot how does it actually work. For that you
actally have to &b research o pecdle.

So thare 3§ this hoge body of ressrch oan
testing pedrethres; and that's a body of research genwhich. T
deperd Bor amything' T say. S0 when 1 arsser & QuEstio, I'm

talxing st a.lairge by 6f fessarch, how oo parpla actuatly
o this.

Vides cavaras take 2 very clear pictipe i€ theve's eyanh
light, if theme's gnouh ine, iF there's enqugn.disterce,
deperrting en whatover*s guing &y regardless of vatewr is
going en. Whettsr it'san wepected fight or a shoctirg e

i

iz very different.
As g0 ‘as the. ligt ‘erters the eye, it hits the
retina, The rebind is actuslly pect of youi kxain. It is

|actualty tratn tiase, Now,whatevers going oo in the
[|sitiation is infiuencing yor braiir to pay attercion to
if it's

virious things and ret pay attention to ocher things.

| UNCERTIFIEG MOUGH DRAFT
KARRepATEdAnG apd Tragueripties Soryices
’ 14

s

moTery ﬂrplws & vacum- also.

Soymhasica&lyasmm what happoned in the middle
and your sssumptions, therefare, booome a part of your marcey
it What ommred. S0 really whet you'ne cetting iba
mixcure of what you s and vhat yo think commred, what
youtve oo ¢4 bebiews oocicred,  Andthat part: is based on
infometion, @ain, you gt ﬁ:u'nd‘lﬂr pecole, assnprions
you're meling; a‘kird'c'f.a-&mryﬁw?se.mretpwiﬂ:.m
what haopered. ' '

These thirms actually Tocom momries to the point
whare berest, well-meaning bawn beihgs really éan't Scparate

event, you're really giving thin a mixnve of -coearvétians
yourim meck, and i 1t's a 'swiden, vielent situstion or
artional sinuaticn or samhow you'te vpatred by aledal oo

7 d:ugsaﬂd;uad:mmrﬂme\myt}ungm,ymregndma

zeﬂumﬂn*'samuﬁweo’alctofdn‘feratﬂu:gs
Smeof it 1s direct cbservations st a lot of St
is stufs ym’vemmvdmﬂatjmﬂﬁrkmmred that you
see coar that is yeascrable to-beligs cérmred taded ot
whatever you thirk comunred, Thet's resily the wsy yorr
Most of the tine it's.ckay. Bt o o sudddn,
urepEcted very dranptic: situarions where it's really

UHCERTIF1SD RGUGH DH-‘-T'I_'
FARReporiing ond Transeriptibn Serflesz
2 ’ ’

fpadceful pioite, gulity pichres eithor vay, The lasan being

RO '1_:\ i m L b =

L wy t9 NS 1 O W0 G T G O G Be B3 A .ol Gy AR Lo R ke

a sickbn, violert sitwatitn, the foous of attetion (s
ompletely diffévem thon if it is & caim, peacaful situation.
Even.if it's guad lighting, adequte time and adequate
distance, your brain virks differésitly. S0 the actal
infamerion i nw stared — not pald attention 6 the samg
vay, it's oot stoved the swie vay, and therefare whan saededy
asks yau, . well, what did you se, you're not GeLting a replay
of. sare kind of videotzpe. M do ot play beck videctzge.
nmeismmmcgmﬁunpmtmm '

‘0 Well, them, -siF, vhat ave the wealresses of humrn
mamary and Bow do e minimize thoa '
A Trere are to kmsicagpects to fr, The first is
dﬁtmfcxgetﬂnrgs B0 manry decys. That's kird.-of
comen sersical.  We 't really reed a dot qf_@t_termmtn
that o egert testimorry,  Imeary; w2 all foroix things: B
Itihnxalotmu:terﬁstlrgaffec’isifmmpm e

.actual_y interject, we ircorpocate, e mid tegether other

of & figsm przzle, vhen. savekody asks you, what 45 it you
remorber abost a soene, you ey rerr_a'fber.a_.' 3.mrreymmxmar
, bt yeu maybe didn't soe the inteprediate piecs; which is
B. Sowe've got twypuzle pieces ond  Hark. Well, hlanks
are rot scmething you reverber. - Yoo krow, there is the ald
staterent alrut nature wploss 4 vecum: - ¥ell, the human
UHOEATIFIZE ROUGH BRAFT

RARReporting ‘and Transcription Sdrylges

15

ifportart Lo b accurate. i vhend ve £ird cut whére the: linits
of socuracy sre, A we'te really pretty low. Rinn beings
eyewitresses will give you ompletely differesit acoounts.af
Wt oocrred coring tie same Situacion.

Q0  sif, you.sald sudden traumetic events, Well,
doosny't stress creste a Jolt of energy and deesn't that ke
poople rerster things mare?

A Ie's just Yike a video comgra, That souws like a
reascrehble thing, wou know, that & ca:m-atpj.ri_.or’h:ain_ar
stressg. sterpis i, you krow, the old kind of sealing vax.
retien; that you've got this miten vax and-you've pressed on
it resil hard & that's the-stress ad you'Ll kesp it there
engroverd an youe mind forever. '

' s-a mtter of fact, the reality is bhe actusl dita-
in humon Bdavier i you aré far less acorate wokr SLross.
You may hawe strong remordes, bk the momries are far less
acorate.

The: specific research that's beoh dore reédently is
with 500 Special forces’troqs, “They were eiposss to high
gresg, The hlood smples were taken ¢ mike: sure they vee
wrder’ stress, that it wasn't just Sondody’s epiriion that they
wore ey stress, that they vere uridsr stréss.  They 53t
across, Srian.an dierrocatar forr 45 minutss, oood Mgnting,
smell distance: 45 mimtes is argote.duration. Within twe

ur CI'J‘(A} £ M\JGH TRAFT
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orocedres,
e aomrecy rate in picking amr the faoe of thedr
interroptor, the pecsai Wo'sat aamss £ram them K 45

Bmintes, wes only 30 peromt. Tpereent of them edther oot

=

o jw':'mg ar they coaldn’t pick ot @ face. In a 1ow stress
tlmﬂ:wasm..yataﬁ?;pcrwtleuel
So vhn you rolly ‘gt the dita o this, wamd
ox how things -actually wrk. A 1o of thess oomm sensical
evorions thi, you lovm, stress stame i, you act Like vigeo
recoxds, £ youveigot stress ard o video reoorder, you've
feally mot a'goed clear imacelike a fladhibill going off, nare
of this. is actially supported vhen you actially studly resd
lemen brdings.

Frd-this is net a-sibetion where you oet soae
the sitmations Mo, Thersis a strong memery of being theze,
iBut the strors omary foe detail is net thers, ti are more.
acnrate widkr Jow stress,. less acturate uder high styess,

Q  Sir, if sowene's Rird of & high oonficenos, if
they are- certain of what they saw or 100 percent. certain of
how. thay percedied it, doxs — is there ony stidlics gore to

UVHCERTIFIED "BOUGH ‘BREFT.
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acciracy than sancedy's confidence level..

I'm asolutely sure. sards goad ard we use it a1t
if ym‘reaskxng pecple for d.'.n‘z."‘"_l.cm, ne it d_:em'.t'lsue
ary preictest valte in this area.

@ Sir, the los relatimwhip bebueen acomecy and
cénfiderme s the results, is that a resalt of pecple lying

A Well, I'mnot a lie dstector so poopie could be
1yirg, bt T dente me&utarﬁ&nxwaax&dmmtam
that, ‘recbalimmﬂ:mle'm: tca.l.l:.ntent:.smﬂ
urposes, are telling you the tnith. Tt's sarething ey b
oamé to heliew T8'5 wiy muh like the drdividils vho Fave
fdertified sorekidy mid Uhen the DR ories alohg and
ereratky them and they still kelieve thit's the persin Wo
aid it bicsime thay've damikked thimseives to that.

Mow; this vicuim of a.crimy, a horrible erime; ‘is
Gur she icentifiod. Bub it tums cut it wasn't the crrrect
Q. So srehady's state of LAhAUlness, ‘vhether thay're
lying or ok, ds ot an issue here, 1'm assuming everybody's
terling the trch: T'm assuming that pocple came to tnliew
certain thimgs. Al omoe they oo to believe it, they really
can’pass any kird of Me-detecter test you onuld give ther,

%o they reallyare ron lying.  They rmally baliew it, A
the questicn 1%, hot aoopate it is. Ard that has to ke
URCERTIFILD ROIGH DRAFT.
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correlate the dofidence of the ferceiver ad the' acorscy,
A Yes. Thet's prohibly’ the most studied factor of
all, ‘In other words, can youuss: sgrebody's dnfideoe in
viok they sy, 1'm'100 portent Gre this is ohat oioored o
this is vho T siar.. Con you 0o Tt 28 3 quicds to hew
amrdte thy are? That's a vexy reascoahle ard inperctant
cstion,  That's vy -dt's attvactad s mith rescarch.
' Brd ths anwiet is you 't beaause vhot, you're:
really getting is the comittont of sowbey to & prtiaar
yau repent it That oomitrent cames out kased onubat you
thifk conifrred @ what you've tomithad yoselt to saying.
2rid ¢ has, it's been ford, nothing meally to do with
Unscphisticaterd parplé, pecple vho, -yod ko,
pertaps are.rot userd to really questioning a'lotcan o to &
ot a anclusion very ouickly.  That conclusien is
samething they hold very' dearly kur that conclusion has been
ford s, necessarily to'be acogmte. I'moinck saydrg all
yowy facple are wforg, ' sinply saying thit sore of the
dimengions yrie . lock at with réspict to how they ambsate
thirigs are age, sophisticatioy; what's going on inthe

unccannzn ROUGH DRAFT
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G o smond's confiderre, 100 percent cartainty in
their idemification, not necessacily acrats?

A R

Q Ncw mx,smﬁofﬂ‘estressfactw, same af the
fmtmdﬁtaffa:ttfnamjraqafammy, the close in
tipe the elont to the recollection s reootded, is that -
oes the passage-of Lime increase or decrease acouracy and
recctloctio?® '

| A vkl the key Uilg s yoi went ta get repits G
soont a5 possible because of two imin factors. Macey for
gvents fodes fairly maidddy in temms of saracy for detail.
You' always revenber you veee. 0@ certain event, hut i you're
really interested in the adawacy of who did what, Who s,
theze, what-actions they todk, that fades very quickly owar:
vine.  So-clearly the reports closer in tine to any kird of
ewent are far mre accurate in 8 mojer way, sigaificantly more
acaurate than dalayed reprts. . . '

© g And vhen you ware-advising the Haethame Fulice
Departmernt, -did you advise thon to sttenpt to ¢Et statements
as clostafter the fact-as possihle?

A Rigi. Iwas pct — I.don'towat bo misremesent
my tole thefe, 1 wesn't traindng thew on gyesitness

reparting, But I —- that wasn't my forml role. My rolé wis a
screenirig peyahologist, Bveriindy wo wes hived has to o

WISCRTIFIED. RDUGH DRAFT
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through sy precess.. Bt T used thet pediim, =0 to-gpesk, o

f{really try to train them in irvesticatory tedyiiaues to.the
Jbest of my ability baser oh egerimstal peydology. Ad

sowaral of tham, meny of them cver the years, would oo back
te m amd sy, Rosdo 1 handle this Kind of sitwdtion ard
that. So thst wisn't my fomml rolé kot T did it as well —
cr as mwy tres as T oadld,

G Al righ: Tre motee of the melationship with a,
party drplved dn a movory, roze oF — soy yOur SPRioR oF the
more yoi koo them, | the mare likely you'dre bo have 8
relaticnstidp vith'tham, dees the cloger the relaticadhip meke
fot nore adarate mnnry?

A well, certalnly the feath of 2 loved ons, violence,

Fiyow krow, Hggpendng to sarebody’ close to. you, Ehet is.a meier,

rajor. blow to anyone's peychological sthecture, Tt chandes
the vay you thirk abost things el it chariges Fowr jou varit £6

guert, comaring. Vi iy to figue oot 'pattermns and things,.
The pcklen is that soetines we orre wo with
you. are Yo sonebody, che nove dnpartart you see ik, S0.ifa
of a terrible eent, it's shocking b it's oot as muoch of a
metivation to Figuwe oot whet heppened. - Who did 302 That's'

UNCEATSFIED ROUGH LRAFT .
‘KRRRoparting ‘ard Transeriptfom Servires

you thirk sl it o youe on and you-keep repsating {e, yar

-|éan enshrire ervoz 35 wall ag learn the limes, I've dome that
Ican't remeter the Liries to Hamler, To i@ or fot to-

mysalLs
e, 1-came ypo with a ersion which T really thaudic was great
ard, oh, yesh, T'we really got this row.. And 1 read the-lines
anc 1 hed moved et arour, which isvery easy to do,

[oecaias v are’ not, you know, trained mawxy eperts.

Qo does intoxdeaticn, sir - how coes that affect
th vy mimordes are recordod and what are the reliahiticy?

A Itisa —alechal 15 a majer central rervous system
Gepressnt ard what it does. is affelts the intake of
ihformetion that 15 the focim:  Ir affects the achracy with
Which that infoomtion is stoved, And if that infometio is
ot attaingl or ditaired and then stored. acamately, dovicusly
it's pot thexe when you vant Lo repirt.

% o of the key reasons s dngest-alocdal is to

charge mood. You ke, it actually dhanges the way the

ichericals wrk ter pass infomstion from ona noteon fo ancerer.

Q0 Ad—
I'm sery.
I'm sorry.  1GiEnt mean teo inernick, sir.,.
It's okay
Has there been any studies dome as Lo ths aount of
alechol ard hew it dffects mordries?
A there has’toen very cawefully eilibrated studies of.

0 » o=
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really the key issue, wWo's resoonsible.

labout - that pecple kifld into theix memcriés when they focord

them?
A Nosolutely, biceude ierory, anis, is g a videm

& livecorrior, a sign orgraved in stae. It is a dynamit rroosss,

It coxisn'y exist vp there in gome lithle water-tight

that’s sedicd off sradere ard yol're giing to s xme
sprotal technigue ard anly get into that little weter-ticht
bost, It ‘deesn’t viack that say at all,

Morivations affect marory, e frying to fird do

S ildic sorething to semevre yoo vare close to) Tims affects

Emomery, Infarmation fran other poople affects momry. Wo's:

s inpoctart. Kocuse the

¢ Mo, sir, soamally B D'm follewing your thoight
to its logiced comelisitn, thad actbally just bringing uyp

A (h, smohutely. Sem, if You ient to manrize the

flLires of a play, yo better hne the script there hocaoe i

THCERT IFLED RODGE DRAFI
FARReporting and Tromscription Servicea

that kind vhere you sctually do-a doee affect kird-of
relatjonship and, you now, clearly you geb a very different:
affect depending on how much alechol you conere, Bt andeate
alechal drdiking.or. even mince alentol drirking hos -an. affect..
1 don’t need ta be an expert to know that. be.all know that.

Q.  Samore &o'&;:mnﬁd'qmdmely thres @ for
Jkoars, are — is thaiy nuwsy going to be particalarly
reliakbie?

A Net as roliable.as withas tiose beers.

O Kow,.a@miions: sir. Sovecre’s distrsudt. T Quess
wa kirdd of aovered that, Simere’s distraoght by an
amarreny:,  Hod is that going to-affect meminy?

A, Nell, nemery is ot instantanecusly recortid.  That
is, everts ouve i, they stay in.stt of 3 short-term buffer.
Then there's a consolidated period wheve they get. converted
into lag-ten swrags. The shore e bo-lang rerm takes a
certain amnt-of tine,  Hich ertion disnpts thar very .
process, Hih fear, hich stress disnyes the mocess of
coverting sert-term-momry Which is in that kird of haffer
unit into & las-term cemmrent mETCry.
stressed o Samecre is ‘the tive less relisble Cht oy
Riotomes when. pepirted . laker?

A, Exactly,
¢ Mos, how st tineof chearvation, 8ix? 06 e

. UHCERETIFIEDG ROUGH PRAIT
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recal)l vt colar my tie is rigt ron
A 1ot
0 o sir, the foct of the matter is the amut of
tire you had to ceerve simsthing, bow doos that affect the
acowecy of the memxy?

B Well, it's interesting becawse it’s aok tive per
e, Tt i foqus of atrertian. Yo and 1 were lecking at eads
other. -In fact, I.sewyod auside before. | rever paid
sttemticn to the color-of yor tie. ‘So wen you just askad:
me, I really didn't remerdsr, . '

Tow, YOI tie Has there. 1 coild sed it. Thare
was enoughy Lighting fof ne 1o see the colen, Cindouslys we
were dn contact for' some lerdgh of dire. I et pEying
attencien to it.

¥ all cin experiene this, by the way, if yar're’
deiving. ard wsing yar cetl phare, Yot foous of attenticr 5
copletely different. A yoi e antrol your ciF, you'te

you're not paying ai¥enticn to your smrowdings. 5o really
diration per so doesn't werk Mie a crera.

‘A canera moeds eniigh tims fo take s picture, bt
having enaxf tiig: for a'humen Peing doesn't guarantse you#'re
ooing to payartention. So-cleacly, it's moc smething, that
bt Just heving the tive dossn®t mesn ya're ghing bo pay

UHCERTIFIED ROUGH PRAFT
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[lis that they've done.

Now; if there's enly ane parscn, Cearly; a mistAke
likethat & any kird of souree omfsian wouldn? tcoar. It
was ore persan; gctichs ooax, That's the perscn s.ho.dld 1€,

3£ there are'multiple indivicals in a highly ekioal
score, (it is'quité bofmon to have what's. calded scurce.

‘Bexh terrg refer to — yom may e 2 gm'sm':}‘ere.'

3 iveu may ke vight o the persen being there. If the peran

was. distinctive, you're proxably cirrect he ves there, Bt

that person engece in as ogypared to other pecple. So
|revnbering the actiens or hocking tham us correctly t6-the
Ht'm they can also be wrorg,  They an alss ke wichg:at-a very
high rate of coonTave.
If:.t'sas\mamr.ianlscarpmmlvmgalotof

]Jpecple ummtmadmmﬁm:mlmebamfm‘dm

oo very, wvery readily.

Q  Tow sl trere's.actually besn sare gheramren of
r_namg:m:tim, coErect

‘A Yes.

¢ So.gre yorfamilisr with the coomert of — let's
regrase It — wapm foas?

A Yem

BHCERT1EIED ROUGH DRLFT'
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et sreshirg into things, 50 you we cvich to know that, Bt
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attertier bo it

¢ A right. A one last aoxrzt Iowent to kalk to
are a. lirrle differont thafi nomal. v is — v bow is the
raliakility of people reparting things cut of the ardinary?

A HWell, distirctive things are things that catch oo
dttestic. So.if sorbrdy has o disticctive gyearands,
soiebady has 'y rodicaity different kird of or statistically’
differant kind of eppeatance” thin aost pecple, very tall, wery
shark, very Yeavy, different hair style, sars én the face,
those kirdds of things cgtirs aar attentien, Ve pay shtakdon
ta these peeple in' terms of Just sart 'of yeverbecing they wore
Ithere.

Mo, ranenbering screttdy was there is ot the sam
35 beiny acnrare abast: everything they'se done ar what
anytdy else has done,, Dt At least we pay attenticn to the
fact that. person was presant in o visel Field.

0 Allvight. Now, you said-adorate. Now wien
cin they Get-part of the story right wnd ret be acamate o

A (h, aisolitely, There's all firds of £ offects, For
exarple, - phenamsn called brpnspsition o sqirce anfusion.
Tt's e thing o looy sutetody vas ot a scere.  J's another
thing — bans i cowlerely different thing to-kocw What. it

UNCERT IF1 E D ROUG il! GRAYT
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Q e you familiar with a coneept — vhia's the
ccnosck. of wiapon feqis?-

A Fell, weapen foous is asically a very fimetitral
thing. If there's a wogpon fresent, pocple lock at dr; they
foaus cn it. It is almest like ek vision.

IF you have ever scabierert irgn £ilings over a
piece 6f poper ard put -a mgret . udkarndath ard yeu nove: the
nagret. and you sse the iron Filings recriont. themelves o the.
forus af themaget, that's g kind of thing = that's an
analegy to what ghes on visually, If thore's 3 weaon
fovesent, pecple pay acterftion to i, b what that means is
thoy're fac less aooxate abodt, everything else arord the
g,

5o that — cre of the Kirds'of transoositien er
svrce of mﬁsmmﬂatmnmmﬂnfaﬁledtm
. v&medidd*es.mmreﬁm whs's shodng, These are.
the idrds: of ervors in a highly enctional amd very life
tm-aatemrgm situatien that can cooip very readily.
Becmmamap:nd:w\tcxaatemeamy, it crestes fac

D 5o iY pecomes Emzically s sarme of alrost like s
furwel vision? Becple fos o the wesom exclisivély ans.
Eoieet the surrtunding detsils?

A Bactly, o dn’t pay attenticn te the sumording
fetatls 5o thay're not there to remeiber O forox.,

UHCEXTIFIED -REGUGKE LRAFT
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0 tiow, have you core similar stixliss of the acommey

wEEDn: WaS et versus those that Heve o0e?

B Yes, they are far less agnrate if ideftifying the

{F. You'ze telling me, boctor, that actially by having
A wepin there;, People foous on that aid the exclusion off
other items?

A Well, they're less sooiwefe. ‘Exclusion 35, yeu
krew, a-litfle bit of a heavy dity wird in the serise that it's
[alest Like the wesgon 'is floating in Che'air, The wgxn's
ret. fleoting in the air, It's Just-that you dn't take dn-
e yota Jiavee the focus & dttenticn.

You're deiving yar car, you're talking o yar
call phene, 3t ds not as Af nothing exdsts.  Yoi'me Just ret

Nraving arg attention to it. S it's & simtlar kind of

17 flehereneren, hut with wedpas it's sven stoonger,

Mo i
3 L&

EORES e mw @ oo wiow

4 el what kind of research asd real ife
A WL theré's a very, very largd bugy of resmrch
studyiny police livelved shoctivgs, the trageiies of frierdly

Erire wizre picple on o side are mistsken for the-enemy, and

air waffic comtroller enors. These.are the kird of erres’
situaticng with police offiders atd military wiopons are

.. UNCERTIF1ED ROUGH DRAFT o
FAERepoTEing and Jrapscription Serviced

A I howe notyet be_aen'as‘iced'tc tegrify, 1" e
asked to assist in cases 1p to the pairt bt have rever boon
e to teStify.

0 e doyou hive any protilan with testifvim o
chalf of either side?

A et atall.

[+B rar.m-_mmmmm&m
aivd o $T wezies drd how 3t is to be interpretod?

A Righ, Thire's a bedy.of ressapchor there, 1
ey reml sessarch and geople.  1'm sinply & messeroer
bringing the mesults of thit temarch into a different kird of
arena. I'mnék talking stk my research peogram, I ok
soiting 3 perticular poikt of vied thit’s mire.  I'mwtalkin
abizut, 3 Fody of research e there thet Fas confimed all
thise point’s I have menionad.

¢ Al rcight. Sir, noW, is Ungre anvthing unusual

A Mo, That's, in fact; ‘ery oomen.  Nokod

different versims of What vt on, 55 the diffarence in thair
irdividial versions.is very comon,
0 Sowe've ot people who honestly ard sincerely
YUCEFTIFIED ROUGH DRRET
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of witrestes after they'we beean expoesd to & mitistien wnre a.

1<

about, My “Lakor tack 50 leng fecause off ton oy eyeWitizeses.
'Ndhamaally\etatthzymmrg mm:ypecnlehaw.e
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almst alveys gresent.  And.there's a very, very larep
séprestition of Wat's called aditery ard visval

They call thap halludnations riot because anpiedy’s
inerically deranged bur, bedause vhat is teing sendse
56 there are arrors of ‘oRissien ard errors comission.  And
Lhwa‘urdscfcbeermﬁmsmu&eremmmm,
where there's stress, v&mt}m'smltiple minndua.ls
imoked. (I maan, mnmws_martimrmmardmwyam
ot Ak thair best under sitvatioms like that av a1,

¢ ‘ﬂryrccallaiwwbztkﬂa:rimsnrcmtststxess’

A That’s & tern that is often — the ‘ogcfuarl..
amxrﬂrmmmt.mn, b, yes, mmma
perféctly god eaple.

{0 S stmecre undar the stress of bettle will foos.on
ﬂﬁererysmardﬂnmslccatimc:—hmm
wmtmmmsmmatﬂeyarmtﬂem’

A Rigr,

G Hhen you take away the stress, it beoames
imredistely dvicus thet they're meking.a grave arrr?

A Eract by,

Q0 Mow let's oot a Little closer to the real world
rere, sir; Hsve you cver been asked to testify on babolf of
thz district. attarmey's offioe?

UNCERTIEIED RCUGH DRAFT
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reeallect diffexont thirgs?

A Exactly.

-0 Perhivs cre sinply can't extist at-the time of the
other, <o sarebody’s Slsarly mistaken witholt. intestionally
fbeing decertive?

A Bactly

g How — vhat Factors would we Uit to evaluate and:
detirmine which cne of the rexarting witresses hes enmotéd
sare: assnerions that wire inachmwats?

A Time of reporting would b2 one of the first things,
when iid they roport, Soon after the event arat soma mxch
[mre dolaped time.  That sauld ae issue:

Wt way their vamsee point. and vio are- they. 50
for ewmple, if they msarﬁxdymvasxer;mm_.ly
imohed in the situation, that has to ke taken into
consiceration.  IE they wers safer, sitvting in an ares vhere
&xey waren't actually part- of the potentisl life-thvestening
credibility that vay, The arctionaily imolved porsen is very
Close. Their report would hene less cxedability as gimpared
Lo the other cies.

W are the wdtresses? Are. they scohisticated,
intelligent. pecple vho give wery cofisistent roports?  Is thers
2 murter of-then that cive a réport and thensome ox fwar
iperhips that give very different reports? 5o yat ldce at
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censistency anong paple; ohelstency intermally vithio thétr
reparts. Thosé would-all be factors that you ook at.

Tive of repart, enotional invdlverent, soie little
sephration from the daner S that yo aoild actimlly be safer
viuile youlre sseing shat's. golnig on, 'all of these' things wanld
be factdrs that you vould 1ok st £o évaluate which of the —
a1l eyewitness. sonmts ave actuslly more -acomate.

0 well, Ief's say what we'te talking aboub dnd what
wa'ré hat saving bere, sirc Are you telling us oo @Eh't
beligve pegple whan thiy tell you shat trisy'verseen?

A My TMmonck séying thar. T'm saying thet you bevs

gtb take it with a hig graif of ‘salt and analyze it corefully

trceuse paogple honestly, Lruly repert’ the' xeconstruction of
Fementer, when you ask them, they're not glaying
badi s ot of videotaps they've gt stoved awsy.  They're
dotng the best o they can'dg, ib being herest, in
rerstructing  the mavory. of what' they s Al they have o
way oF soparabing the asmmptions they'»e making from the
chéermticns they vemede.  Sothey'retelling thirgs ina
acherers,. cmsistent. way, bt mery of e intermediate links
may be thifgs they've asadied rather thon vhat they sctoally
Jitt peeplé i 4. Jarge evert with a 1ot of teople
avourd thet's’ stressful can actdally et it sirong aod telieve.
UNCERTIFIED ROUGH DRAFT
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evicentiary value, theve are xme givens,. correct, that hame
. Followed?

A Well, yos; certaindy.

@ Frd vhat vould those be?
A Porgive me one second. T drenched myself with my

THE CLURT: Doymneaia Klecrex o sc'retiﬁrg’

TE WENESS: It's akery. anlcglmfcmrry
clurﬁiress That's s fire.

The, givens have to doliith the séy the test is o,
the prewrriepticis of Wo's doing the test, For exarple, it's
very Claar thit if the tesh i3 adninistered by somecre who has
a styong theary, thoy odn actua)ly Influence thel results.

IBY MR, MLELIEH:

Q  Ard'tow spedifically can that happen, sir?

A bell, ir I".':."w)sthm.lgh 2 pheronena we'tre all ved
to, .ard thet's tells, t-e-d-I-s, We actually read body
Language fram other pecple. e do it all the tive. ik are
farren Tings vho exist in grogs. The resctions.of ocher
feecple are inportant to us. We're nct little islards wito.
oaselves, .

_ So'if you're with a police officer that has a
string thatry atrut what. — who the ddentity of the persan is
or whether they were there. o not, that atéitucie his been
foird conelnsively te affect the idemtificatich. That's wy a

UMEERTIFIED ROUGH. BREFT
T"J"Fnii.i_ t.xm: and 'l:«ns::rjplic.n Barvicas
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they — a versicn of the.story thet has nGthing 1o do witls
what . actuslly: cooared..
Q Al pight. Now -slr, thoreds an - there's a
coneapkc callad an eyewitness peroeption @alled a sbepack
Lirep,

A Yes,

¢ I'mswe orer the yoars you've oomedn ootact with.
it kefore.

A Swme,

Q  Can you explain to the lalies aid gentlemn of the
jury Wit the thetry is here benind the six-peck Liteup?
A Swe. Basically, 3t s A test. You sm sovchery,
N Ehe dssie 15 cen yo, in A fair, dyfctive procecive,
deonstrate yoor ability to pick.cut that person froma ot of
Yow, the reasm &ix cr, in-some prisdictions. nine
are used, 3 koo, thay have ©o ke simblar bodking pacple 50
that yeu o say Wether or riok -that persan vho! locks sim la
to the dher ares-is the person. you sgv, vhereas if vou 3_5‘7
Mu‘emcb.m }wczm dmagrine-hos axgmube that is.
So it is a test. Mjltlpie alt.emal.'\es of vigss are wsed to
t:.y to eliminate quessing ar sugestivity, -and that*s
basically what you're doing.
O MNw, sin the - far this validity, for the
:.ck:m.ficar_m tere tobe of of any. partiwlar validity ar any

UIICFHTIF{EB ROUGH DRMFT
KARRepnrtinl; and '.I'mnsr::.ipum Secwican
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e Tecanmendaticn, forr exanple, of the United Statés
Departamt of Justice is that these pivcédrss be hun jna
ki fashion,
‘1Y that ntens s that the persm wWn's
anindstering it dosen't Jmow which e, is the person of
interest. %o their Body langue, thelr assisptions, their
Trechvertamdy, body
fonguage, posture, Stateripts, &nything can inflierde the
vitress ard that's a very reasoochle crdcasticn, Ancther
thing ciyicusly is ail the pictires should Tock esbentially
¢ Mo sin vhite guy'sam aw bladoguy- or vice verss.
a vhite gquy & five black guys, nething like that?

2 Yooh '

0 ey g to alk lock alike?

B Bactly, ewactiyv.

0 Mow, have you done -— 1f T were to give — sy L
was. a police officer ard Iwere to say, Yoy, omiyod go give
this guy a'six pack and not give ay-¢allesme any infamation,
cres bhat cramatically incréase the relidvlity of the

A Yes, that’s o -dmidle Blind proosire, - Asmuming
the'witress, doesn’t know who's' the persin of interest, tiat's.
abeciutely a very, very imoctart precarion.

bJCE“\TIFII."‘ EGUGK LF.n!“I
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_ If yeu tho placekos in medicines ard the persnm
which, wa've abiolitely foird they con alter the resits of
thy oniise of themediciie, mxh less picking somehbady ok of
a sSix el

Q' Ard, sir, if Iwere io show srecre a —
Iypotherically, if I were to.show somce 2 siv-pack linap
ahcut 'sen o eight.m::}s'aftm‘-a vioient_, short curation
eueit: 3svolving pecple T cen't knov, Give e a Iypotetical;

tine of the limmp hae twen show a plctive of cre of the
suprcts, does that dicrease or decrease the walisbility of
the ddeificavion?
A Gh thee!s o rebiabiliey -
FS. PEDFR: cukp, I'meping to dhiect as ko te

[ face that this witress, althouch, be bas exersive kdwlede,

MR, MELLER: It's 3 hypthetical qeestien, I

e Q0N wWell, ir's owerrled,

THE WITNESS: ‘Identification is based o
familiarity. If you haie six picores and yor're e

M familiar with o person becawse ancilier pichare of thit

peveon has boen shewn to you, then your oo Jonger have-a fair

| UNCERIIFISO FOUGH DRAFT
#ARReparting apd Trapscriprien Services

notches the dnitial description that the witress gave M 50
ther any of the cthers, that was your conmesit, abalt e
Africen Armrican ard five Caxasians, the descriprion vas an
African Frerican &l you show-a st of pictures with five:
Caxcasians ard cne Ieriten Ferican, -that's, on the faoe of
it, abeurd amd wundnly sugestive;

Arother way of doing it is differemt oolor
backgrourds, o MY, deiver's. license pictures, ard five
revk-din pichures,  Aacther aaild be.the size of the hax, .
create problens dn vhether or nét this i3 an cyjecrive arg,

Q  8ir, is it a-fair ~ what would be e effect of
shiwing 3 vidhotepe of sawéri very distinctive to a young,
saitress instexd of cairy 2 ko Lirep?

A weil; what you really vk is an ability te Fike an

Jigertification in a fair, valid and dijective tast. By

shosing a.viteotzpe vhere there's ore-distinctive persen to
sambeddy who vas, ler's sy, distraight, eticnally apset,
still in a-highly emcticwlly charged wey of operating in
their. bady — andt adrenaline takes a Jong tine to flish its
ave mxh more, &5 a nle, valrerable to Suggestivicy than

Isoretre who is in geod ‘health, gocd evotion, good excticnal

kalance and socn.
UNCEETIfIED RORGH :ﬂﬂo'\‘r"'!.
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ard I~ ard saretime inthe rest etween the inciders &d the
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addbjective test. Yar've bidlt into the sitetion & pricc

| Erem. the wyer lefe across and then you arop down, so-46's
ore, o, three, fax, five; six. You've colored in bax
mater five, Ifgou've sxa 2 pichre of that peraon. before
adbminderered to ym}.}' law enforcoment. ard then you're.given a
six pack,. there's no devel playing Field there. Coe pezom
wag shiwn o you previousty.

Now, if you're t.tymg to iderify a person that you
sas emven befare the adnintstration of that single piciure,
therets no legie there. T mean,. d:ﬁ.'msly iF you can pomarbor
the perscn-at the inciderr; }m.‘m cxa.rfa‘.irﬁ_y-ga&ng-to ravetber
miue_ﬁm of them

Now, if gou-usk sansbody; do you ramesber that,
they méy rot tell you that they romerber dit. But cloarlyve
oot inference about. things.all the time stk whidh wetre rot
awarr: 5o vhet, you'verdoe 02 sitwcion Like that, it's
ealled repetivimn.  You're cresting an absotute Blow 'to any
kind of fairress wd objectivity. in the Tesults.

BY MR, MELLER: '

¢ Sir, vhat's the conopt of unduly o — undaly
supestive showp or Hnap? ' '

A well, it has to agEnts. Nober ae-ds If you
Iresent e alrerrative, if you predait ave altermative’ that

‘WHCERTIFIED ROUGE DRAFT .
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8o fertwmately, what, you con o5 is creote mn anséer

to a guestion they heie, vhich isho's'redgponsible, by

the advaitace of giving altermatives and domystiating whether

cr rot that person has the ahility to pick aut savedng they

claim b howe seen,  IfF thej oon downstraté that ability ina

fair test, it has & muwch greater significaine thah :shiwing

thim a videotare,

MR, MELILER: Can I oot the Cort's indiulegno: for

Rust g momrt? . '

| DE R Swe.

M. MELIFR: T don't teliewe I have arythisg

Further far this witress, Jide,

TE OART: ALl vight. Terk you, M, Meller,

Crmss.

BY M5, PIEEER:

D Yo talked ot the'U,S. Dofarbrent of Justice and

doing 2 stucty. in regard Lo six packs, D5 you-rerarker that?

‘0 Mo the FET is'part of the Dopertmont of Justice,

trETeeh?

A T.asame it-is. Ido't Mow wat the lims of

authority are.

THE CIRTr Are you guing to us the sk,
GuCERIIFILN. FOULH LEAFT
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1. Pleper? AL right. 1 A Peview, evalvetion, amsultation, and s 1 think =~
2‘-§B¥.}-'S; PIFEER: 2 itmy billing rate is $200 an howe after 35 years, 55 4t°s”
3 O A the FEI still uses sidpocks, right? 3 heprisslly — a fair et of covpensation wodld 18 sommbare,
4 A D'msamy? ' 4 [lorcira for o 35,000, B the ananr allocated isendy
5 Q  The FBE-StIIl e six packs, ‘correct? 513, 000
& A I dido't et the Uhemrdiate parr of your 3 g ay. So—
Fliuestien, The FBI still what? T A B, of course; 1 hed to £ly here ok and- forgh
£ Q0 |illuses — Bjitvdce ard 50 o
9 THE (CURT:  Still ises six parks. o Q. thkay. So.on this mse at $200 & b, - hoi miy
10 TE WIDESS: h, of ciurse, ‘There's nething oo L0 s total have you werked on this case? -
1t [|ithiusing six pcks. Six packs'gre & reascizhle way of daing T A Oh far in ewess of ayihing Toould bill for, ‘AL
12 fithings. 2 f{least. 30 hoixs,
13¢5y M5, PIEFER: 12 0. Gy oo, your boinly rate, coes that includs
gt 0 Ao héw mch — yoi're an Spart, coect, Doctoc? 4 [[hetel accomadations?
15 A Mo Idm't consider mpself anépert. Thisa |5 A o
164 technieal term in court. An edpert witress could b an espert 3 ¢ Tat's soparate? Tnat's another chimoe?
17 Epluder, Zmebody that jexws a lttle more abast a particular 7 A That's oerecr.
1 farca than somebery else. | 5o’ they degighate witresses and 8 Q. Chay. ¥hat about trevel acoimdabicns?
19 llespart witredsss: Witnesses are pécple that hewe infomation 9 A Badciy, Szvaste.
20 labolt what coorred, they were there, and soon ad 5o fath, [0 Q. Now, I think uner gestioning from br. Mostler yon.
2 [an expert, s sambedy who.gives tre hype of testament that 1 [[hect aid thiat you testified — T thocht it was ower-400-
22 [1've been giving, That's the enly metning far the word. 2 ffeines,  Tim ot —
il 0 Sohow mch did you et paid to Wk oo this case? 3 A It's in the hndreds of times, Three.— it could
241 B T've beor hems bvo days this week and — 4 fite cver 400, it could beover 300 I've been deing this far
2 Qe maki 6Oyow get? [o'yeu get paid perday ar — 5 35 years, ‘in 15 stotes and the Virgin Tslams anc all:over,
mncpurtI::gz::;r;f:n:gg‘::tfr;urvices um.ponf:::::ér;i;ngfﬂ:E::F;uvim,
1 0 A you've mover testiffed for the State, owmret? 1| manstarion is s —
2 A They haven't asked me to-yet. Tt's dnteresting as 2 O Bow many tinps did you sgesk’te Karls Barbegza?
3litosdy, ard 1'd be hamy to-tell you my opinion as to Wy they 3 A I haven't spoken to any witness or sy polios
-‘}Im;r;n'taskedne. e_lafflcermthmcaseat.all,mrmﬂdlm £ 1 were givin
5 0 That's chay: 5 llaoress to than, hécause ' ok here to goe any oonglusionavy
s A dhay. 6 |jstataments stout anybody being right or wreng.
T 0 Twrk you ki O ey Bt sohow many tires have you gre don o
afl 2rd row, b, Meller also asked you aboit a gltre cime sowe?
8 [videctaoe ard whether showirg 2. viteotape to savekxdy was, 1 g A T'we rever oo at the orime scoe, so far as 'l
10 [|thirk he ssid, preger.. Dcymrcmﬂ:errhcmhm 0 [rewr.,
11 fopestions? 1 0 A b Al of your dnfonetion, cones, from the’
1§ A el if you'té boying 16 ot an identification of 12 [lreports the defense has providad you?
13 | sy, thel apaoiste way fo go shaat ¢ i85 to firstiget a 38 A That's correet.
14 Hcetailed descriprién fraw thin, 14 4§ Ad hene you e s repoet in this cose?
15 0 Cay. Andwhat if that wesdore, yofi oot @ 5 A I e nct.
16 [{cstailed description — 6 @ Noeat abl inyor cer 20 hoxs, T think you said
17 A, dn the languace they spesk with a certifiad 7 yox'se worked cn this cage, 3 roport was ever -
18 frranslator- 5o yoo Joow the quatity-of te irfasmtion tey're i) A o, IdEn't 8o Fesorts becawse I'monet hereto
19 Egiving you — 9 fidffer conclusions o epinfons, nol as if T'd aralyzod the
26 0 5o hov dy you ket that vasn ' core dn this casa? b0 flangle of shots and ‘deteimine that ore hullet comiz this vay
2l A wall, becouss I've resd the palioe reports amd I 1 {| rarher: than that way arrd so on. S 17 R offering any
22 Bknowe that the indivictal whd ascortaincd a description doesn't 12 fleenclisidn. 1 'm bere sinply t0 explain hov. Uiz prooess works
23 fepedk Spanish-and’ it vas relatives of the perscn wp uas 3 llard 4678 10t the ey to FEly that to the case ar net'at
‘24 Brroviding the descriprion. Now, the problem is if yol don'h b lereir chocsing..
25 fspeak the largue, you don't.know heW. acourate the = 0 A you'me also et here S detepmine whether. the
UNCERVIFIED ROUCH 'Dﬁqf“ I.'lHCf.f-Tlf'l[.. i\CIJGi- LFmF‘l
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Iekeri ficarion, - right?
B Emrxly.
Q@ As L just said, yes.
TE QURAT: AL righe,  Thak-you. 1 had —vell,

ttm'saﬁmofﬂnjmisqmtias-.imasked_kya'enf

the attoreys, Dkt a Surer vanced to know vt experirents
fheve you core in this anes and hov were they cordctied; if
aryy.

THE WITESS: Oertafnly, by particilar foous &f
sttention were ontwo kisd of relatedlom different drsos,
ore hed to do with te perosprion of ceusality. That bad to
o with & sifuation where-two paople woik together side by
sz;de ard] it!s actually tro cumplicsted to.go into, bat T
a:tua]lywntrouedﬂﬁmtm‘resoé\dnt they waie doing, but
tl‘raydichtreal_ize it. Ard there weve different kinds'of
exrdditions T seq up and then T asked sach coe their mamiy of:
vt ocorred, vhat ves responsive For this, poren's Spariar
perfomarcs,. fr exnple,

A they remebered it differectly. They
remeribeved the reasrs for this Fersm diiryywell, hod well
theydndzrdsom That vas are kosic kird of — my research
:sca.lada.pam:;x_tmcfcatsahty. et caosed this
performasa.

UNCERY)FISD RO]:S.II TRAFT
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basically — you do ik the follodngvay: First of all, is
thare & largs koo of crnalstent peer reviewed rromarch. That
wald ke one kird of ool of validation, Mo, if iv's o= quy
in his labfeatery, two quys, then clearly it’s net the sare.
thing, I8 thera a.loige body of scicpfific information that

THE ORT:  1'm sary to dmtermiph.  I'130et yoa’
finish, hur e of the Jurors ney ret kiow exactly vhat —
\dmyms:vy"pmrxmm quma.l " vhat. L3 that.

TE WITNESS: Oerr.airﬂ.y, Yo Here. T w;!s gotrg
to cefing 4t as grmthing wore the article cets, accerted
based on the vey it's dore, Tot who gid it And you have a
fordy of colleages Wb are redeving this for puilieation.

Ard jt's really wouh.

I've reviewsd for pblication, I've had my things
revicad S piflication. A some gebs’inard same not e
en the cuality of the vesearch, So'there's the sive of the
sbietific dy, there's the nunbdr of peer reviewed jarnals,
and then, 85 & Amter test o validation, is it accepted in
the real world, '

‘This is the sam-bxly of research the United States
Department .of Mtj.cemp:rcbcmh&en it mede-its
recomerdations.  It's the.sae: hocy of research the
Califcrnia Commission mn the Third Administraticn of Justice
UI-CEF";'JFIEZ-J RGUGH DRLFT
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Tre et thing 1 et info ruch later -on was becaise
I have a.vory extenaive Inckgrond in nelreplysitiogy,  1ms
cmmpving diffevent kirds Of. scums. S0 — this wis actudlly
tark in the carly '80s. 5o was it true, 5T exarple, thet the

Pow, yeu-had 8 coatral far copléxity becare the
brain also rescts differectly: Coplextty/simplicity. S L
vas sing soenes thet el beon pretdansly fudged t0 Be equally
oopler but e wered very actdonl dvecladien, save were not.
T uged véry senmitive instouments nedsuring train sctivity
called aight channel. electreenceghalogrpphs mxde by 4 oopaty
alled Grass: A we actually pasted electrcdes ai pomple's
{cerds, '

W2 Shoed them Jarge nnkiers — and I didn't db it
I hod assistatts do it so thay ween't ooleved by ny
xespairch, and T hipe that's respensive to the questian.
has eyawitress ard memory’ scienoe’ been validated,

THE WINESS: Yes. The key — validatien is.

GRCERTIFIESD ROUSH D}‘dd"r

Kaniapcu!nt; nro Transcription Scervicis
&7

spucifically recite the body.cf research, -tha savi body of
resexrch that’s chanond 1D lxcr_m:.tm infour states gaoted by
the attermey gererals in those far states.
: S 1'think amy fBir test of validation waild have
to indicate that it's passsd the standarss. This is not like
five dentists say this and five deneists say that.: This 15
rpeally affectisy: the yeal wrld ickercification procedires that:
rhe fedoral gwerment and-other state govermimints are using.

THE OOURT: ALl right. 2d then @ hopw T'M asking
this quostion £rom a Juror adfrectly.  Is there any kird of
exror rate thars been associated with eyevitress and ey
science?

TIE WIDESS: Yes. Thore's pwo.uses of that temm
"error rate,” interestingly enoxh, e has to oo with a
stardard for scientific testitony. A Xoa error rate i5 a
tern vord in a very well o degision called Pebert.,. whitch
is how — what kind of testimony is sélercific. S the-Sirst
mwmmmml&nsmm;ed can they =
falsified. Muntsﬂnwywmmamxc
exper ftant, o falmfy

Erroi- rate Has to <o with stauistics, Is there &an
i rprinte use of statistics to not just give a duesStimece
far aciially rejoct what's called the il hypcthesis, masning
there's fo differsnoe betwoon these groups, that some kind of
Jovel of that cold ke achieved by chance alere,  That's “bat

VHCERTIFIED FOUGH DRAFE

l‘ARRppo;t_.{'m aﬂd Trangrririicn Serwices
Eir)

357




tﬁ_'ﬁ'ﬁBBE‘SZG-EEE‘?GEE.E BB womoo ¢ o wh =

i b e e g _
FERNGSGRERLENES

[T=J0 . TR . T T - I S

sratistics does.
Now, in ancther we of the wad. errar ete is,
chay, 5o how ecorate are eyewitnesses. I woan; that's — i¢

fazms ot thoy're very inacomste,  It's the léast aoourste
eans of idertificstion wa haw.  It's highly inseaiate,

It's ot Like recognizing friends of yours or pple e
Yo, for -5 lorg bive, Rumankelngs are highly ivemate
jabeut recnpndzing strangers s even nore inscourste dout
recognizing the actiins of thoe strangers. - So thode e the
o= as;ncts of exror. rate,

st of asseiss that figoe?

IHE WERESST Ch, yes. Ip.cvery study that T'we
taiked £0 you atvak, and there are literally thousands of.

is ot a smll ares. This is Ioge.

TE (R ALl right.

THE WITESS: In that vast Loy —

THE CORT;  1'mscity.

THE WITNESS: T beg your pardon.

T COURT: Mo, T iskerruited you,  ©thought v
viare done. | 1'meserry.

TE WIDES: Ch, I'mgsorcy. T'movery dend iinded.
1 apologize. There's one more ~

TE CIRT: Are yoo s you're nok & lewmer?

CUHEERTIF)ED- FOUGH DRAFT
EARPeporting and Transeriptien Survicas

sciencs, silvective.
surlective in tha sewa that haven baings are oonsusing it,
fivctxety s chjective, Bverything yoi see right. now is upsice
dows. BlE of you. M, too. I's you brajn that tens it
Now, vhat's going av inyourr xain s affecting
what it is yeu're seaing richt row and what yai're pay:l.ng
atgentich to. Wnether you're reading the résilts of a
scientific jooml, wetter you're trying to inderstard some

fesoriment sorebody tells you sbout o amthing, itfs 81l
Y sirecriver at- that level,

_ Mai, is it chjective in the serse bhabt it pses the
Hmethods of seienos? The mathods of science are stating yarr

Jmipcthssis in woys that they can be ford to be false. If

sompbody says, well, yau know; T have 2 sciertific ayerient

[itret seys there-is no-detty, that"s-nonsenge. Sonebody 1ive

that is-lying. There is no cefinitive evperiment szh Ot
vou.could k. & hypothesis that. would edther prove or disprove
thar peint. S5 bhet's not sciertific,

Seieree has to includs the mthadbloyy. The
mothechiogy hos to ke the way yeu stafe yar hypothesis, the
FxruTiste uss of statistics aml replicability. You come ot
with & romalt, 1f 100 cther peoplle ko yorr methcrbology tan

. DNCESTIFIEY ROUGH ‘BRAFT .
naRReporiing and Trapscriptien Services
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THE WITESS: tell, T've heeh workifsj with tam s5.

THE WIHESS: — it's hard to teld,

THE WITHESS: “Ine vasst by of Literahire' bere
on — gecificadly o eyawitiess iderificarion is an ancdm
of the ldst S0 years of xesearch. Actually, T would sy it
goes beck even Turther, bat for 50 years pedple hove been
trying to figre ai, 811, b soaate is oyedress.

Are men ds good as idenvifying wwen?  Are waren as gocd as
icentifying en? Are white mople as goct as identifying
African Amricans o Caresians? What effect does the.
mresence of @ vimon hne? Hov shon, the testing peosodire,
the eyevitness ID.precodie; should: you show all the pictures
At the sae tife? Shodld you shoe them e st 2 time?

ALl of these things have beim: researched ultiple,
doens ar porheps even hirdreds'of times, 5o inall this body
of ressarch which exists ard i$ easily ctaiohle, there is.a.
shly 6f tyw this actuatly works. This: (5 not Just saebody’s
cpinién. This is nox sdre defense attarey's cpinien,

prcescutox s opinian, golice officer's tpinicn.  These are

scientist 8 who have no: px.-tic:ﬂa_r.-‘ A o grimd.
TE OURT: Al right, And then 3 juer wants to
UMCERTIFIED ADUGH DRAFT

HARRaporzing and Teanderiptien Servicéen
) o

come o with the sate result, T you'we gt sciiEnde.
TEMRL 50, in cther wards, iF b peeposs a

Htest to test a hypothesis, - the idea is thet if a hurdred other:

scicntists perfimm th same test, their resuits should be

essentially the sam?.

BE WITESS: Backly.

TE (URF: AL right, &nd then 4 furci wangs to

kcw, vhat i yor cpiricn 25 to Wy you're not wedl as 2

witress by the State? '

bE. PLEFER: “What was the question?

TE QURT:  They wanted &9 know.—

MR, HENIRICKS: Fnd, “Audye —

TE RS o0 brow, T —

M HOTRICHS: T den’t think that's an aprorziste

We'd. ebjece. — '

TE (ORT: 111 see counsel up at the bench.
10ff-record bench -corferenee. ).

TE RS Al right.. te. Meller, you said yai

have a krief redivect.

MR. MELLFR: Jush-tvo or three qiestions actially,

Your Hoor,

FEDIRILT EGMOATICN

BY M3 MELLER:

G Sir, my colleddue. asked you aboit yor payrest £ov
your Sexvices, coxxect?’ o
UHCERTIFIED FOUSH DRAFT.
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A Yes.

Q0 A you mepartad that you wate using -— you had
hilled appredmstely st 20 hag's, which you said —

A, ¥ell, T haven't billed it yet. I'm Sust
acymilating it for stne pitential prospect of botrg paid,

Q  Fair ercigh, &r. Bt the fact of the matter is
v testinony here dg right off the @elf. This is the stuff
you alresdy Jooi. I e, I% not adking. you any partioular
A Theti's fair,

O ALl rigt. This 20 hows Wt intd anctler

12 oroject, “did it rok?’

14

15
16

17

1B

5

il

15
2
21
22
a3
24
25
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A It ciid,

Q¢ Brdvhot ves thay, -sir?-

A WEll, in erddr tomle senst of this; T had to

18, PIEFER: Jude, I'meoing to dhject. for the

lrecd, sincewe dlredy -

MR, BENCRICKS: Jiidge, may we Approach?

6, PIEFER: — disoissed this —

TE QU Yeel,

THE (LY ALL richt, Doctor, would it be fair —

CTHE WITESS: Yes; Yoo Honob.

BE CURT:  — that at the recuoat, of defense
DMCERTIFLIED ROUGH DRAFT

R&RFepurtinog ond Transeriptlos Sexvices

54

0 Uhat is sxpestivity?

A Suzestivity is tesltaliy &EDrii.es_,_ - Rypocheses;
ideas, infermation of other pecdle; can b incorperated into
arets oun ey of & sitimbion uder the affects of morphine
tar rove rendily than if an dndividel IS ot on the defects,

PR. MELIER: borhing further.
THE COURT:  Priything. else. by the Stave?
MS. PIEFER: iJust a.coyple-of q.!asr.icx\s, Furie.
FECRCES-EXRENAITC
B M3, PIEFER:

0 "Sojust-bo be'clear, you didn't buy any test ¢n
Korla Bartoed?

Gorrect.

A .
Q  You dien't do any test; on Exsc Casimiro?

A Correct.

Q  You've rever doe a test on Rnberto Feserra?

A Correct.

¢ You've rever cone a test o Sirgio Rics?

A Coxrect.

¢ Yoo've oot dine afest .on Edoar Rios?

A Correct.

0 And T thirk one of the-thilhgs you testified alss

had o g’ with the witredsés or peadle who age going o, ke’
idewificatieons toming Soverd soner, the closer intime to
the everd happening, the better, the highar the FxamHcy?

UBCERTIFIED ROUGH DRRFT
TnEFeporiing and Tianscription farvices
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exinsel. you spect. time dainy‘cther things, lockng at the
vicketape gl wirkdg with that ad cther things that i heve
Rt bien asted to — ar that you were rof testifping sbat
today?
TE VIRESS: . I think thit $s:acctwate, Yoxr Hoer.
TR CEURT: AL rvight.  Thank you.. 50 the 30 fours
was . Shont. working on metters relating to.this cide, Dt was
nit, actyally doversd i the testittvy that wor*ve given?
THE-WETRESS:  Correct.
B MR, MELIER:

Q  Bir, cna odher miscellareduss point: 1 omenticnedd
ahoit — 1 asked you on direct eveminatio kit alechal ard
intodotion. Gmerally, nt_g]:hins,- a pa.mlu_uer”’

3 Yes, thme hie bem gecific stdies on the
effects of phrosftion of paitkiliers, The basic isse is that
they change the intake recepcivity of the braln wich you gan
wrderstang is highly functicial betagss you dn't vant the
pain signals be be gerting to the brain interpreted as pein.
Trey actually travel up'the spiral oo, they get o the
train, but they are rict interprered as pain. That’s wat
rphing does. - So suridirie chandes the gereral nature of the-
pirospticn of incaming dnfarmtion, inciuding Hewsl
infoxmtion, and pecple wrder nerphine are vezy, very
suggestive arm hichly valrerdiie’ to sugpstivity the stulies
hene Shewn,

| UNCERTIFIED ROUGK:DRAFT )
KapPcpurting ond Fransaription fervides

A ¥mll, yesh, T didn't say amything sbout coving

farvard o heirg apeecached:
Q  Hel) e
B It-was sinrply fhe tine interval.
0 Bt getting the infammation —
A Soorer; yes.

0 So witnasees wha oot forwed tent to 11 days after-
an evert hes happored ared that's the firef time e ever 2d
their infermation from then ard they say Wi they sav the
shooter was, that infoemetion wouddn't be as deowate as if we
had pegiie that came forward, let's say, within tvo ar thive
A Wl are. And they woald be nore acoarste than
pegle who-Gare fcm-ard three morths hter:or fan-rzmﬂm o
alght menths later.

0 S the dloser in time to the event. that the witress
is — o whomver®s testimony ve'ze getting come feraed, tha
more accurate. they Are?

A Thatowodld te a-factor, yes; definitely,

¢ Ay also the melationship to the parties. So if
oz of the petple imelwed, their vestimony moy ret be'as
acarate or their identificatién may ot b as acarate as,

iaarebordy o was, let's Say. giving their epewitness.

ickmt Eication within fouc hours 'of theovent, hopponing?

| UHCERTIF1ED ROUGH DRAFT
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PARTY INFORMATION

Defendant Torres, Raul

DOB: 11/21/1965

Plaintiff  State of Nevada

Lead Attorneys

Public Defender
Public Defender

702-455-4685(W)

_Steven B Wolfson
702-671-2700(W)

CHARGE INFORMATION

Charges Torres, Raul Statl_.t"t_'e

1, CONSPFIRACY TO COMMIT ROBBERY 200.380
2. RGBBERY WITH USE-OF A DEADLY WEAPON 200.380
3. GRAND LARCENY AUTO 205.228.

Level
Felony.

Felony

3 Felony

‘Date

Q3/20/2015
03/20/2015
(3/20/2015

EVENTS & ORDERS OF THE COURT

07/29/2016 | All Pending Motions  (10:00 AM} {Jadicial Officer Togliatti, Jennifei)
Minutes
'07/29/2046 10:00 AM o _ _

- CALENDAR CALL Court reviewed the trial schedule with
counsel. Mr. Giles stated the offer given to Deft. for the recerd,
adnd that the offer expired that morning. Upon-<Court's inguiry,
Deft. confirmed- he understood the offer, and chose not to take
‘the deal. COLURT ORDERED, Trial datg STANDS. STATE'S
MOTION TO STRIKE DEFENDANT'S NOTICED WITNESS.
DR. DANIEL REISBERG Arguments by Mr. Giles. Mr. Shaygan
submitted. COURT OQRDERED, Motion is DENIED as fo
strlkmg Dr: Rmsberg s testimony in its entirety, hé may offer
opinion and general testimony as to factors to consider related
‘to ideritification, however, if there are dny specific arficles Mr.
Reisberg wishes fo digcuss, Defenise Counsel is required to
give nofice to the State, DEFENDANT'S MOTION IN LIMINE
Couit sfated the State concedes that any reference to drugs or
drug paraphernalia are nat relevant, and do not need to be-
-admitted unless-someathing relevant comes up during trial, at
which time there would be-an offer madé at the Bench before
pursuing that line of questioning. COLRT ORDERED, Motion
in Limine regarding reference to-drugs or drug paraphernalia is

‘GRANTED subject’ to reconsideration if an-offer of relevance.is:
‘made outside the presence of the Jury. Court inquired as to the:
photographs of tha blood. Exhibits presented..(See
Worksheet) COURT STATED FINDINGS, and FURTHER
ORDERED, Motioh in Limine regarding Deft's DNA is DENJED;

nttp://odyssey.pd.co.clark.nv.us/CaseDetail aspx ?CaselD=11613360&Hearingl D=1908976...
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Mr, Shaygan to prepare the order. DEFENDANTS MOTION
TG COMPEL GISCLOSURE OF BRADY MATERIAL Mr.
Shaygan stated that he did a file review with M Giles, and
there is ng ouistandmg D:scovery that he'is aware of- Mr. Giles.
advised they have given any Discovery available. pursuant to
Brady and Giglio. COURT STATED the State is not required to
.calculate witness féeés, it is the States obligation to disclose
witnass fees if they are above and beyond the standard $25.00
per appeararice, for travel or other purpases, however, thers
are no.out of state witnesses, COURT FURTHER STATED the.
rest of the points in the moticn appear to be moot, as a file
review was conducted and there is nothing outstanding.
COURT ORDERED, Métioh GRANTED as:to excilpatory
‘evidencs, inconsistent statements, and any ehlmeration of -
witnesses above and beyond the $25.00 witness fee. Upon
Court's inquiry, Mr, Shaygan stated there is nothing specific
related to media that he is aware of, COURT DIRECTED Mr.
Giles to run NCIC on 'the fwo lay witnesses by Monday at 1;30
PM. CEFENDANT'S MCTICN TO SUPPRESS SUGGESTIVE
PHOTOGRAFPHIC LINE-UP Exhibits presented. (Sée
Worksheet). COURT ORDERED, Evideritiary Hearing SET,
outside the presence of the Jury, for testimony of the witness
under-oath regarding the line-up. CUSTODY 8/1/16 1:00 PM
EVIDENTIARY-HEARING

Parties Present
Return 1o Register of Actions
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William, W-i-1-l-i-a-ut. Shémer; S~h-o-m-e—r-.

THE COURT: All right, sir. Thank vou.
Mr. Hart.
DIRECT EXAMINATION
BY MR. HART:

) Dr. Shomer.

A Yes, sSir.

0 Have you ever qualified or testified as an expert
witness on the factors involved in perception, memory and
eyewitness identification?

A Yes, I have.

Q Ckay. And approximately how many times?

A Well, T started in 1974, which was long ago. So I've
qualified and testified as an expert witnhess in those areas
probably in excess of & thousand times. Most of my appearances
are in California, but I've testified here in Nevada maybe a
dozen times in the past and all over the United States in -about
23 other states.

¢  Okay. And have you specifically testified and been
certified as an expert here in Clark Connty, Nevdda?

A Yes, I have, several times.

o} Okay. What is vour academic background training that
makes you able to provide this kind of expertise?

A This 1s an area of research psychology or

experimentation on human beings. How well, you know, can

JD Repeorting, Inc.
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people identify each other? What are the various perceptual
effects? How do you test whether somebody can make an ID; an
accurate ID or mot? These are all questions of research

psychology. My bachelor's degree was from UCLA in experimental

psychology or research psychology.

I was then accepted to the doctorate program in
experimental psychology. It took five years. During that time
I taught for UCLA, which back in my day was kind of unusual. I
also published research in peer-reviewed journals while still a
graduate student and assisted others and other faculty members
in their research, and did my own irdependent piece of research
called a doctoral dissertation. I did that, defended it and
was awarded the doctorate in research or experimental
psychology in the areas of perception and memory.

T was then offfered a number .of faculty'appointments
including offers from places like Carnegie Mellon and Dartmouth
and University of Texas, Harvard and Yale. I accepted an
unusual position at Harvard University where I was an assistant
professor of psychology in three departments at the same time.
I taught in that position for five years, did a lot of work for
the governmernt, the Advahced Resecarch Projects Agency
specifically. I did & lot of work for the office of the Navy.
They sent me to Antarctica a couple times to work on projects
having to do with stress.

I taught both on the campus and off campus to

JD Reporting, Inc.
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military personnel. T did a nurber of research projects while

there and mentored and supervised the doctoral dissertations of

graduate students. After five years of doing that I returned
to the west coast wheré I was given a tenured professorship at
the Claremont Colleges. It's a group of colleges outside of
I&, about 50 miles outside in an drea called Pomona, 1f
anybody's familiar with that. I served in that capacity for 10
vears. I taught at the graduate school, Claremont graduate

scheol and the undergraduate colleges. I built the

experimental laboratcory for the undergraduate colleges.

And while there I first qualified and testified as an
expert in eyewitness identification. I continued to do that
while T was still in academia.

1 left academia after a cumulative 15 years; jolned a

medical group in the Hawthorne area. I got introduced to the

group because: I was a screening psychologist for the Hawthorne

Police Department, did that for a number of years and left
academia, joined the medical group, became the president and

CEO of the largest medical group in Los Angeles County. We had

about a. hundred thousand patients ard a hundred physicians in

ten offices. So I served in that capacity for three terms,
continued gualifying and testifyving ds an expert in eyewitness
identification.

After our medical group, which was very large, was

absorbed by an. even larger group, I left the medical group and

JD Reporting, Inc,
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continued to quallfy and testify as an expert in eyewitness
identification all over the country. As I said, I've qualified
and testified in about 23 states, and I've been doing it for a
nurber of decades now.

Q Okay. -So when did vou first quallfiy as an expert?

A 1974 in San Bernardino.

Qo Okay. I thought you said that, but T ——

A Yeah.

Q  Okay. 2And to be clear; you don't do this for free,
right?

A No, I don't. I have done cases what they call pro
bono for the good of the system, but I would say 99 percent of
the time I do get pald for my time, and I'm getting paid for my
time in this case.

o Okay. And T contacted you some months .agd about
possibly being a witness in this, correct?

A You did back before August of last year.

@ ‘Okay. And you agreed to testify based on what I gave
you or the information I had provided you?

A I agreed that the testimony would be relevant and
told you so, and then you sent me bunches of information, and
my opinion has remained the same.

o) Ckay. Do you —

MR. GIORDANI: Objection, Judge, as to whether his

testimony would be relevant. That's for the jury to decide.

JP Reporting, Ine.
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THE COURT: Well, Mr. Hart, why don't you rephrase it
if you would.
BY MR, HART:
Q Ckay. Do you agree -~ do you testify for everybody
that contacts you?

A No, I don't. I tell them up front maybe 30 percent

of the time I don't think the testimony would be useful or

appropriate or relevarnt.

Q Ckay. So you said you've worked with law
enforcement?
3 Yes, I have. I've provided training for police

departments both nationally and internaticnally on eyewitness

identification procedures. I last did that for the police

department. in the city of Leon, Mexico, which is the second

largest city in Mexico. I've also addressed audiences of

prosecutors and judges in variocus venues. L've addressed the

California State Bar Association and bar associations in many
states.

Q Okay. Have vol ever testified for the prosecution?

A Not so far: They haven't asked me to, and I have not
tegtified for them.

0 Would you have a problem with that?

A Not at all. I'd put it through theé same kind of
filtering process I would for a defense request, but other than
that I have no problem with it at all.

JD. Reporting, Inc.
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") Okay. And when you talk about what eyewitness
identification and how it works, you use the term factors, I
believe?

)Y That's exactly correct. I'm not here to substitute
my opinion as to whether arybody's right or wrong. I'm here to
talk about the varicus factors that go into this process we've
heard of called eyewilitness identification and discuss how the

research which is very voluminous has found it to work.

0 Okay. Have you gone to the scene for this?
A Absolutely not.
0 Have vou — okay. And have yvou interviewed any of

the witnesses on this?

A I have riot interviewed anyone involved in this case
or tested them or in any way tried:to find out how their minds
wOrk.

Q Ckay. And why is that?

A Well, once again because I'm here simply to provide
information —- you can think of it as tools if you will — for
the  jurers to Use if they choose. to in their evaluation of the
accuracy of the eyewitness identification, rot to substitute my
opinion &s to whether anybody's right or wrong, but to simply
provide information about how these thirigs work. So I'm not

going to examine the withesses and wave some magic

psychological wand over their head to determine whether they're

telling the truth or not or whether they're correct or not.

JD Reporting, Inc.
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So T don't go to the scéene. I don't interview the
witnesses. 1 den't come to any conclusion as te, you knéw,
what they saw, what they were attending toe, what they're
actually doing. I'm providing information for the juror to
Use —— Jurors to use if they want to in evaluating how theése

various things work in terms of the witnesses saying one thing

or another or arriving at an ID or not.

0 Ckay. And you saild you did a doctoral thesis. Was
that on eyewitness identification?

A No, it wasn't on — well, you sek, eyewitness ID

requires perception. So my work has been in the area of

perception, perceiving things, perceiving other pecple. BSo we
didn't use the title eyewitness identification, but it's
certainly, you know, an essertial part of eyewltness

identification., So it involved the processes of eyewitness

identification without using the term eyewitness identification

‘because it'S'procedura@ You can't make an ID unless you

perceive somebody.
Q Okay. ‘Is your testimony today going to be based on

vour experimentations and knowledge or program — 1 want to

throw that question out and kill it.

Are you going to be testifying as to what your own
experiences —- experiments, scientific experiments have shown
or that of others?

A No. I test — I leave what I've done out. 1 do that

JD. Reporting, Inc.
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purpcsely. You can become very close to your own research. T
don't think, you krow, you can be very neutral about it. Ii's
not easy to do research. You become close to it,

T depend on a very, very large body. I'm talking
about 3,000 or more specific scientific studies in this area
done by others that I have not only reviewed sometimes for a
vocation in Jjournals, sometimes debated at national and
international congresses of psychology, but these are studies
that I have taught, learned about, reviewed, dehated with the

authors and know pretty well.

So I don't include my own research., I don't think
it's appropriate. I rest my testimony on a very large body of
specific scientific research dene by, frankly, hundreds of
researchers all over The country and in about five other

countries as well,

's) And these are peer reviewed?

A Yes.

0 Ckay. What do we mean by peer reviewed?

A Well, a peer-reviewed publication basically means

that an individual submits an article for publication. Tt is
evaluated in g plind fashion. That is it's sent to a
committes —

THE. COURT: Hold on one second.

THE WITNESS: I'm sorry.

THE CQURT: Well, I heard a phone ringing.

JD Reporting, Inc.
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MR. HART: Is that your phone ringing?

THE COURT: I don't know whose it was.

THE WITNESS: Tt's my watch, Your Honor.

THE COQURT: Oh, okay.

THE WITNESS: I apologize. I shut off my phone, but
T don't know —

THE COURT: That's okay. Thank vyou,

THE WITNESS: TForgive me. I apologize.

In order to be accepted for publication it first has
to be evaluated by a large body of researchers werking in the
area, but they do it in a blind fashiocn. What that simply
means is it's a way Lo prevent, you know, a kind of old-boy,
old-girl network of publishing each other's work. So you don't
knéw who did the research, and you evaluate it that way, and
YyOour peers, inaothEr'words, yol work in the same area as the
author of the work. S¢ that's what is meant by peer review.
It's a quality gontrol mechanism so you can comment honestly
and appropriately about the limitations or advantages of the
research. without worrying about offénding a particular person
or any of the, you kriow, reputatiocnal issues.

BY MR. HART:

Q Okay.: You said it's a large body, five countries or
whatever. Are the authorities generally in agreement, or is
this kind of a — vou have one side, and you have the other

side as to —
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A Yeah, like five dentists say this, and four dentists
say that. No, not at dll. This is an area of research in

which the findings have been so consistent that it's led to

specific changes in police policy here in Nevada and as well in

many other states. So the reason that there is something
called a double-blind procedure, the reasor there is something

called a segquential presentation, the reason there is a balance

admonition is all of these things come right out of that

research.
And the pecple who have made those changes in law
enforcement actually —~— you XKnow, they acknowléedge that the

source of the reason they're changing comes out of the same

body of research. 5o the results are extremely consistent.

Their consistency has been noted by the United States
Department of Justice, the American Bar Association and various
Suprerne Courts and states that have sald, okay, we're going to
do it this way now because of this body of research.

So this is very, very —— there's a tremendous -amount

of consistency in the findings of what eyewitness 1D is{ how

difficult it is. What are the various ways you go aboul

obtaining an ID? ALl of those things have very, very
consistent scientific ressarch backing up the generalizations
that I'11l talk about.

Q Ckay. And when you're saying consisting, vou're not.

saying that the procedures used by everybody 1s consistent, but
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the findifgs scientifically as to bilases or, et cetera, is
consigtent, correct?

A Right. The findings are very consistent.
Unfortunately, the implementation of thoge findings depends on
providing training for the police officers on how to do these
changes, and that's the weak part because often a pelicy comes
down, do it this way, and they don't really explain to the
officers why, what the advantages are, how to do it, what —
vou know, when to do it, and as a result, good honest
well-meaning professional police officers are sometimes very

confused about what these various procedures are for and why

there are advantages with one as opposed to ancther. So the.

implementation is the weak part.

The fact that they want to make these changes is a
good;signf Now we have to go arcund providing training, and,
you know, budgets dre strapped, and law enforcement has lots of
things on its plate, but hopefully eventually officers will
understand all of the ins .and outs of doling these various
procedures that have riow been recommended.

Q  And the National Academy of Sciences, is that one of

the organizations? Is it ohe of —

A The National Academy of Sc¢iences is one of the
organizations that has strongly, and I mean strongly endorséd
what's called a double-blind procedure. It's a fancy term, -ard

it's kind of confusing, but it basically means that the person

JD Reporting, Inc.
113

376




T T T e T N T N T e e e S o T g
G W N PO W g -1 ey o W N

administering a procedure — let's say an tdentification
procedure — should not. know whether or not the police suspect
is in that set of photographs that they're showing the witness
and of course not know which position that person is in.
That's what's called double-blind.

Tt's the way all important testing is done in
medicine. You never see a researcher handing out, vou know,
the sugar pill and the medicine and knowing which one is which.
They're kept blind about which one is which, not because we
don't trust them and not because we don't trust police
officers. It's bécause having that knowledge carnr actually
influence the behavior of either the person taking the
medication or the witness trying to make an identification.

The expectations of the experimenter, police officer
or medical researcher can easily be communizated without the
person knowing'they{reﬁbeing communicated and can iﬁfluence-the
witness without the witness redlizing they've beern influenced.
S0 that's why the American Academy of Scierce, which turns out

to be — it started in the Civil War I was surprised to find -—-

as a premier body of scientists in the country, and they have

endorsed the double-blind procedure and rvécommended it: very,
very strongly as a way of trying to get accurate eyewitness
identification.

o Okay. And it's also been the Department of Justice

you said too, correct?
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A I'm sorry?

o) The Department of Justice?

A Well, the United States Department of Justice is also
one of those agencies that has strongly endorsed the
double~blind procedure.

0 Ckay. 8o what major factors in identification have

been established by the research that theése various agericies

are suggesting proposing or pushing for?

A Sure.
0 I don't know. What term do you want to use?
A Well, that’s fine. I think that communicates what

the area is about. The first and foremost is that we're not
cameras. We don't go around taking cbiective pictures of
things and storing them up in our head, either stills or
videotape or something like that., That's not the way it works.
It's much more complicated.

Identification takes place in the brain, not in the
eyes., So it's not easy to be accurate about. eyewitness
identification of strangers, and the major reason for that is
many, many people resemble each other so that that major factor
of resemblance causes Lremendous errors 1n attempting to
identify strangers.

Then the next issue is that the time interval between
your exposure to an individual and then your attempt teo

identify who that individual is, is absolutely critical because
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if it were a film, the film wouldn't deteriorate. It would
Jjust be there for a long time, but memories deteriorate very,
very quickly, &And so there's been specific research on how
long those memories are good for and how long they remain

accurate. It turhs out there's a major loss of accuracy within

24 hours of the observation. Sc¢ it's -a relatively short time.

Now, that does not mean it's inpossible to make an

accurate ID sometime after. It just means there's more and

more potential for error when you get to wéeks and months and

years, and those time intervals have been checked on with
respect to accuracy of identification, and with increasing

amounts of time the accuracy of identification of strangers,

and we're talking about strangers; they're not pecple you know.

I meari, you can go back to your high school reunion
and recognize people., You know them very well. You haven't
seen them for 10 years but you recogriize them. That's not
identification of strangers, a completely different process.

S0 the accurate recognition of strangers, the accuracy for that
diminishes very cuickly with. time and gets down to chance
levels or below with anything over a few months.

Then of course sirce we're dealing with evidence that
does not exist out there in the real world, like a. fingerprint
or bioclogical sample, eyewitness TD exists only in the mind of
the witness. Tt has no independent existence. So when vou're

testing whether or not somebedy can make an ID, it's not too.
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far-fetched to say you're trying to read their mind. T mean,
you're really trying to figure out what's in their mind. Now,
that takes testing that will try to tap what that is without

affecting the evidence because the eviderice is only up there in

the mind.

and that testing is what you call an evewitness ID

procedure, and that's where all these issues of sequential and
simultaneous and double-blind come in because 1f you are

affecting the evidence when you'te testing it, you're really

working against yourself. S0 you want to have a procedure that
can validly test what's in that witness's mind without
influencing that evidence, and that's not an easy thing to do
it turns out.

And then the next thing and the last thing I'11 say
is that one of the other major findings in this drea is that
the confidence of the eyewitness does not bear a good
relationship to how acecurate that witness is in their
eyewitness identification. The only time that confidence
really is associated with accuracy is 1f the procedure were
dorie in & very specified way, a double-blind with the
appropriate admonitions and a strong choice on tlie part of the
withess — T think it's No. 5 or something liké that -—— ab that

point in time if you asked the witness how certain they are,

that certainty bears a good relationship with that

identification. But anything else, if the witness says I'm
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sure, unfortunately there's no way you can predict from that
whether or not they're accurate,

And with increasing time, the research shows, people
get more and more confident and the contents of their memory
are getting less and less accurate.

0 Okay. 8¢ time vou said within 24 hours is one of the
major factors?

A Absolutely.

o] Ckay. And you said it drops off?

A Drops off very quickly and stays down and more and
more loss over time.

o) Okay. So when —— I guess you said within 24 hours is
the best. Is there like a breakdown into different sections,
like a week latéer, a month later? Is it a geometric
progression, or ——

A No, it's —

Q —— 18 there any actual —

A Yeah. N, it's not. You can't easily sum it up in
some kind of formula. There's a continuing decay in accuracy,
not at the same rate as within the first 24 hours, but at a
much slower rate but & continuing decline. There is no point
along this time axis where it turns around and you get more
accurate. You get continuing decay -of acdcuracy with increasing
time.

Q And some of the studies that have shown this, have
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they gone through old cases and figured out how bad IDs came
through? Is that part of the -

A Well, that's part of it, and there's a whole, you
know, investigation of what are called DNA exonerations where
they find why was it that someone who was not the one who did
the ¢rime was actually idéntified as the person who did the
erime, and they look at time intervals and things like that.

But the research that I think is most convincing is
where they actually expose people te the faces of various
individuals under a lot of different conditions, and they
actually go back at time intervals and check on their ability
to identify. So it's an actual real passage of time in a
situation where they have had witnesses exposed to faces under
a varlety of conditions.

0 Ckay. Now, what about lighting and distance; is that
a big part of it or —

A Well, again, while we're nct cameras, we need enough
light to see somebody. So you say, well, okay, you have good
lighting. ‘Well, isn't that enough to have an accurate ID? And

‘the answer is no. Well, what about distance? I mean, if

somebody ' s a block away, 1it's a lot harder to make an accurate

ID than if they're, you know, 10 or 15 fest away, true. Well,

1f they're 10, 15 feét away, 1s that enough for an accurate ID?

And the answer is no.

What about the amount of time? Well, time's a funny
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one because it's really not the passage of clock time. It's

the focus of attentieon, what veu're logking at because you can

be with somebody for a long time and rot really look at them.
In experiments where they've actually beén able Lo use eye
movement tracking cameras to tell what people are locking at,

they find ro relationship between the passage of time and more

accurate ID, So now you have good lighting, adequate distance,

‘adequate duration, and vou say, well, unfortunately those are

necessary but not sufficient.

In other words, if you don't have them, you can't see

arything. You know, in a dark room you're not going to be able

to make an ID. Half a block away you can't make an ID., Split
second, maybe you can make an ID, but it would be very
difficult. So these things are necessary for a good 1D, but

just having them is not sufficient to create an accurate ID

becatnse ID is in the brain not in the eyes.

And we're not just dealing with a camera here taking

a good picture. We're dealing with human beings who are maybe.
focused on, you know, what's going on, you know. Is anybody
going to interrupt this, what's this guy doing and that guy
doing and what else is. going on and all kinds of diversions of
their attention.

©  .Okay. What about stress, the idea that I'1ll never
forget that face because of this, is that a ——

A It's a very common belief. One of the nicde things
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about this body of research is it puts to rest a lot of these
common beliefs about eyewitness ID. You kriow, ['w very good.
with faces, that kind of thing. It turns out when vou
investigate it, it's somebody who, you know, is —— they can
tell all their customers when they come back, you know,
familiar faces they see over and cover again.

Strangers, that's a whole different thing. So with
respect to stress, people say, well, good stress stamps in. It

‘does, but it doesn't work for accuracy- In other words, you

may never forget you were in that situation because of the
stress involved, but it turns out it actually is very; very
counterproductive to accuracy and identification.

So the stress actually interferes with the aceuracy
of forming perceptions which you have to do if you're going to
identify somebody, and then converting those percepticns into:
an accurate memory, which is also necessary 1f you're ever

going to identify somebody. So stress interferes with ‘both of

those very'Complicatedpprocesses.and makes the accuracy rdate

plumet ..

Q0  You're not saying that somebody can't identify
somebody based on stress or time or anything, correct?

A ‘That's correct. I'm not saying you can't make an
accurate identification period because of any one factor, that

in fact acciirate identifications occur all the time. They

occur in situations where there's a long, you know, focus of
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attention on an individual, or afterwards due to that focus of

attention the witness comes up with a very accurate, detailed

description of that person where there's not too mach time

between the event and the ID test, the procedure, where the

procedure is doné in & very appropriate manner that doesn't
conmmunicate any of the expectations of the police or otherwise
influence the evidence.

Under those kinds of conditions yes, you car make an

accurate identification, and they do occur. So inaccuracy;

accuracy, it's a kind of a contimium, and you just have to

think of all the various factors that can move it toward

accuracy and those that can move it toward inaccuracy.

Q How important is having a good strong description

initially before any lineups are done or anything like that for

the accuracy?

A It's critical. It's a critical benchmark. The
reason it's so critical is many, many people resemble each
other, and the way you tell one person that looks like another
person, that yvou can tell them apart, is the detail in thé
description. That can separate two similar looking people; but
if you don't have that detail, first of all it may be that the.
person really wasn't paying attention. They weren't focused én
any people., That's one possibility.

The second thing 1s that, you know, they just didn't

come up with any specific detail in their description that
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would help them later on when looking at a set of pictures or
people pick out the specific person that they think was the one
that they saw. So an initial description is really a critical

penchmark, a measuring stick, I guess you'd call it, against

which you can evaluate the identification.

Q Ckay. And we talked about how it all works. What
exactly is an eyewitness identification?

A That's a very important question because we use the
term identify in lots of different coritexts, you kriow.

So-and-so identified this person as a 6-foot tall Asian male or

something, and, you know, we use that kind of language all the

time. There's nothing really wrong with it except it's
confuising.

So eyewitness identification is a demonstrated
ability, not a guess, not an assumption but 'a demonstrated
ability to pick out the very same persorn you. saw before in the

context of a fair test of that ability, and I'm not implying

-anybodny'tryinq_tobevunfair. I'm saving fair as a —— you

know, a fair indication of what's in that witness's mind.
S0; for example, you want to know my SJumping ability.
You don't want me wearing spring-lcaded shoes. That would not

be a fair test. You want to know what my Jamping ability is
not aided by anything or not, you know, suggested by anything.

So eyewitness ID is a demonstrated ability, demonstrated in a

falr test.
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o) Okay. Have you come up with a determined best
practices program for doing photo -— or an identification — I
should — an identification of whatever kind of eyewitness
identification is?

A Sure. I haven't come up with these practices but
they make all the sense in the world, and they've been come up
with — people that have come up with them are the American Bar
Association, the United States Department of Justice, the, you
know, National Acddemy of Science. They're the ones that have
come up with these guidelines of procedural guidelihes to getn
accurate identifications.

0 Okay. What 1s the first -

A Well, first and foremost is that the individual who

knows which one is the person whe is the suspect should not be

the individual administering the procedure. Again, not because

we don't trust them, but because the influence, the attitude of
the person running the procedure can easily influence the
witness without either party really being aware of it. There's

an’ eritire stream of research called experimenter expectancy

‘that confirnis this beyond any doubt. It's all done by a

colleague of mine from Harvard by the name of Robert Rosenthal.

He teaches at UC Riverside.

This is the one key gquideline, double-blind. The
second key guideline is it turns out you have more accuracy if

witnesses do not compare one photograph to another. That kind
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of comparison shopping is associated with more inaccurate
identifications than accurate identifications. 8o the best way
to do it is to have someone who dossn't know which one is the
police suspect, and the witness gets to look at them, it'll be
one photograph at a time and not to compare them with each
other.

There are a few other things, like no one photo
should stick out like a sore thumb. The admonition should say
it's just as important to clear the innocent as to identify the.
gullty. The measure of confidence of that witness should be
asked ‘and obtained right after the witness does the
identificatlon procedure, whether they make a — well, if they
don't make a cholce, then there's no point in asking it, but if
they make a choice, they say, well, it's No. 6. Okay, please
indicate on this scale and use a standardized scale s0O
everybody's -answers can be compared with each other, you know,
how cértain are you, and that measure of confidence is very
important to get then and there because later on, as I said, it
changes.

0 What about videotaping of the program or anything
else?

A Absolutely. The entire procedure should be
videotaped from the beginning, again not because we don't trust
anvbody, but because 1t protects the police officer and the

witness; otherwise, all you have is imperfect memory as to what
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happened and what péople said.

g Okay. 7You sald you. asked for the percertage as soon

as it's made. What if yvou get a looks like, but they don't

necessarily identify? Does that make ——

A Yeah. I mean, that's not an identification. That's
a statement of resemblance. So if somebody says, well,
so—and—-sQ, you know, I'm 30 percent sure. I'm 50 percent sure.
I'm 60 percent sure, all of those are probabilities about
similarity, but they're not an identification. Identification
is that's the guy. How certaln are you? A hundred percent
that's the guy. That's an identification.

These others are statements of resemblance. They may

not use that word. It.locks like, you know, is a resemblance.
This loocks like the persor. Well, the major source of error in

eyewltness identification is many people lock like each other,

especially with respect to strangers.

0. Okay. Well, what about i1f the answer is positive
looks just like him?

A Yes, that would be &an identification. That's what
you want. You want an identification of a particular person
without any kind of egquivocation or; vyou know, well, looks
like, I'm not sure. I'm only a certain percent certain.

s} Ckay. So I'm going to give you a hypothetical on

this. We have an event, and the same day a witness picks

somébody -out of a six-pack and says positive that looks Jjust
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Jlike him, and then 24 hours later the same witness picks
ancther Individual and says they look like that person, being
the same person, and then cne month after the event or
thereabouts they pick a third persor: and say they're 50 percent
sure, and then about 14 wonths later they pick another
individual, says they're 60 percent sure. How would that
hypothetical — how would you address that with your factors?

MR, GICRDANI: Objection, Judge. That's an
inappropriate hypothetical.

MR, HART: Your Honor, it's & pretty darn accurate
hypothetical.

MR. GIORDANI: Well, that's actually not.

THE COURT: Well, I mean, it's —-

MR. GIORDANI: It's also inappropriate.

THE COURT: —- it's necessarily incomplete, and I
don't know that it could ever be complete basically. So, T

meari, you can attempt to rephrase it in some fashion if you

want.
BY MR. HART:

Q Ckay. We'll just start with two of them. If within
24 hours —— well, less than 24 hours after the event you pick
somebody out and say I'm positive looks Just like him and then
14 months later picks somebody out says 50 — 60 percent sure,
héw would that hypothetical ——

MR. GIORDANI: Objectien. Same objection.
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THE. COURT: Well, why don't you approach the bench.
(Conference at the bench begins.)

MR. HART: Your Honor ——

THE COURT: Hold on. The problem is, I mean, the
guys have never interviewed anybody, talked with anybody. I
don't know what they mean when they say locks like or what
their percentages are and things like that, but you're asking
him to comment on the validity of their identification, which
is generally what he said he's not here to do.

MR. HART: No. I'm asking how the factors would
play.

THE COURT: Ckay.

MR. HART: I'm not asking him to say would it be.
right or wrong.

THE COURT: Okay.

MR, HART: 1I'm asking how the factors would work on
this, and that isa —

THE COURT: Well, what do you mean how the factors
would work? Maybe T'm ndot understanding.

MR, HART: Well, part of it is to determine if there
is a potential for accuracy or not, how this would affect.
accuracy -—-

MS. FLECK: (Unintelligible) ——

MR. HART: —- not that he's got the wrong guy.

MS. FLECK: -- factors (unintelligible} and ﬁe're
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done with him.

THE COURT: But that will, A, saying this is how it
would affect his accuracy is commenting on his identification
in a way that I think is inappropriate, but I'm not — I still

don't understand what you mean by how the factors would affect

MR. HART: I'm just asking -— I'm giving what the
procedures —— well, like I said, I'm trying to —- I know he

can't come up with the ultimate answer on this:.

THE COURT: Right. Right.
MR. HART: I understand this, but he has factors,

time —

THE COURT: Okay.

MR, HART: - level of adccuracy.

THE COURT: ©Tkay. S0 you cari ask him how would it
affect the —— how dees it affect the identification if the

person trying to make the identification has never seen the

other person before ——

MR. HART: Okay.
THE COURT: —— 18 of a different rade —
MR. GIORDANI: Right.
MR. HART: Okay.
THE COURT: — and is trying to make an
identification in multiple lineups and is trying to make an

identificationreight'months-later, or ten months later or five
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weeks later. That's all fine,

MR. HART: Ckay.

THE COURT: But I think the problem is you are saying
He said this. What does that mean. That's where you're going
to have a problem.

MR. HART: Ckay.

THE COURT: And they're golng to object évery time on
that,

MR. HART: Okay.

THE COQURT: Okay.

MR. GIORDANI: Thank you.

(Conference at the bench ends.)

THE COURT: All right. Let's try that again.
RY MR. HART:

Q Ckay. If you have an identification within 24 hours
where the identification is positive looks just like him but it
is not a double-blind lineup, how is that affected?

A Well, you have the advantage of a relatively short
passage of time. You have the positivity of the choice. That
is a perscen saying that same it loocks just like him. You don't
have the most preferred procedure, which is the double-blind
procedure, but that doesn't make the choice invalid or
worthless. You have a witness who's saying this is the person.
They're saying it within a relatively short time, the time.

interval that is associated most with accuracy, but you don't
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have- the very best identification procedure, but you have a
statement of a positive identification,

Now, if the individual chosen is not somebody who's a
suspect of the police, then the absence of double-blind is not
that important. Double-blind becomes very important if the

police know a particular choice, No. 3 or whatever, is their

suspect, and that's the one who gets chosen. So- the major
factors here are the shortness of time and positivity of the
identification. The lack of a double-blind procedure is
certainly something to consider, but it is not a major

consideration unless the person chosen was someone that was the

police suspect.

Q Okay. 3o if it was somebody that wasn't their
target, then the double-blind wouldn't be nearly as vital?

Fa\ Correct.,

Q Ckay. What about a —— where 1t's about 14 moriths
later, and they've been shown multiple lineups, and they pick
somebody at 50 percent accuracy 14 months later?

A First of all, if you have a passage of 14 morths, you
have two effects on the memory. Orie is just simple decay. I
mean, unfortunately all of our memories decay. The other

problem though i1s you get the intrcduction of other factors,

kriowledge you learn about the indident, responses from other

people even if you don't remember them, photographs you were

exposed to in the interim. S0 time has two effects, not only
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decay, Put alsé the introduction of other information that can
cloud your memory because it becomes incorporated into your
memory, and this makes. you lesg accurate.

Now, in that second procedure you've asked me to
assume, if it occurs at that level, 14 months later and what
you get is a statement of resemblance, 50 percent,

60 percent — I'm not sure which one you said — but you don't
have a pesitive identification there at all. You have a
statement of similarity 14 months later that could easily be
influenced by a whole number of factors other than that's the
person that was seen, especially if it's a different person

than the perscn had identified right after the crime within 24

MR. GIORDANI: And, Judge, I would object to the
witness's statement that you den’'t have a positive
identification. That's for the Jjury to decide.

THE COURT: Well, I think the statement as it was

couched was it's not.positive because the person said 50 or

60 percent. He was assuming the hypothetical that Mr. Hart

proposed.
MR, HART: Okay.
THE COURT: Based on that, I'll allow it to stand.
BY MR. HART:
0 And so when you say doesn't have an identification, I

assume we're talking in some sclentific realm here. You keep
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talking about resemblance and other words that you use. I
don't mean to sound. terrible, but -

A I was answering with respect to the definition I had
set up, the pick of the very same person that you saw before in
the context of a fair test. Pick means that person locks just
like that person. That is the person. I'm sure that's the
persen., All those are kind of interchangeable, but it's not a
statement of kind of a percentage of certainty, which is on the

other hand a resemblance. You know, I'm not sure. TI'm only X

percent sure. I'm ot a hundred percent Sure. I'm only X

percent sure. That's how I was ahswering the dquestion.

O Tf that was a double-blind though, wouldn't that help
with that identification?

A Well, if it were a double-blind procedure, then you
could eliminate any kind of influence by the officer conducting
the procedure on the witness. That's what double-blind's all
about is to limit the potential influence of the test
administer —— administrator -- forgive me —- on the person
taking the test, and given the fact that eyewltness ID is very,
very difficult under the best of clrcumstances that's essential
50 as riot to influerice that witness.

Q Ckay. What about. if it was 14 months later,

60 percent and not a double-blind, it was a six-pack

nondouble-blind, how would that —

A Well, the problem is without a double-blind, as the
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National Academy of Sciences points out, you just dori't have
any way of knowing how much the answer is due to unintended,
unaware influence by the test administrator on the witness.
There's just no way of knowing. You can ask the witness, well,
do you think you were influenced. Well, if the person says,
no, what are we to make of that? Are they supposed to be aware

of everything that influences them? Well, rarely are people

aware. They certainly aren't aware in ID procedures which are

relatively rare procedures for pe0ple; Se they cannot tell

whether anything has influenced them, and they may have been
irifluenced, and without the double-blind there's no way of

knowing if there was influence.

And 1f the person chosen was the suspect of the

police, then youuhave a very strong problem with respect to

that ‘influence being present because the net outcome is the
choice, even 1if it's.a_COmpletely'uHCertain cholce of someone
the police suspect — -suspect — forgive me.

of What about on a sequential, is double-blind also

equally important? Well, I mean d@lso —-

A Yes, seguential procedure; I mean, it's not just for
maltiple targets. It's not. for, you know, just scome little,
you know, special_thing, Sequentidl means the WitneSS'doesn‘t
compare one photograph with the other. The term 1 use and have

used for years now is comparison shopping, vou know, this one

more than that -one, that one more than that one, -and they come
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downi tO the last man standing. That turns out not to be an

accurate way of making an eyewitness identification. 86 when

you use a sequential procedure, what you're attempting to do is
take away this comparison-stopping strategy that witnesses tend
to use.

And most often if it is not sequential, if the

witness does get a chance to compare one with the other, vou

get a much higher proportion of locks like kinds of answers
because what they're really saying, the research has revealed,
18 out of thig set of six alternatives glternative No. 3 looks
more like the person that I remember seeing than any of the
others, Well, that is a statement of resemblance, and it's
even worse because all they're doing is considering those six
photographs, not the universe of people. So it is not a good
way to do things. That's why sequential double-blind is the
preferred way.

Q Okay. What about sequential nonblind?

A Well, that's the worst possible way of doing it

becausé the double-blind precaution exists to try to élimindte

any potential influence from the officér to the witness. Once
again, not because we don't trust the officer but because himan
beings don't krnow everything they do that influences others.
Now, thev know in a sequential procedure the exact-photograph
that the witness i1s looking at because they only see one photo

at a time. So-theyfknow which photo the witness is l@oking'atJ
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Now imagine 1f they Xnow that the witness 1s row
looking at the picture of the perscn that they -- the police
officer — really believe was responsible for this crime, the
chances of potential influence are much greater than if the
witness is Jjust looking at a set of six photographs. You can't
raally track pecple's eye movements regardless of what anybody
says without a good camera to do it. BSo -sequentiagl
nondouble-blind is the worst possible way of doing things
because. of the potentidl of influernce.

Q Ckay. And you've gone thiough the proposals. Is it
ever appropriate for an officer to interrupt somebody during
the identification process as they're picking somebody out?

A No. The whole issue here is that this is not some
kind of, you know, social interaction, or it shouldn't be.
This is a fest of what's in the witness's mind. Anything that
officer says or anything that officer doés can be interpreteéd
by that witness, maybe not even in the way the officer wants
them to interpret it, but it affects the evidence. S0 the
strongest kind of procedure is one that is not done by anybody
who knows who this suspect is, doesn't interrupt the procedure
to explain it further.

All the explanation should be before the witness
starts the task, not during the task. The withess may
interpret that interruption in a particular way. Well, they

want this kind of answer, not that kind of answer. Now,
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there's no guarantee a witness will do that, and I don't kriow
what a witness in this case did or did not do. The policy is
by the Department of Justice and by all these other bodies is
the procedure should be done without any interruption or any

statements by the administrator of the task.

©) and before you came here T did give your a chance to
go over some of the information, correct?

A Oh, ves, lots of it. Yes.

Q Ckay. And how does an identification going through
the —— is there ary studies as to identification during lineups
and then subsequent ildentification in & court proceeding?

A Yes. The repetition of a person from one
identification procedure to another or another opportunity fo
observe is something that has been studied gquite extengively.
What you have is repetition creates a taint. You see the same
person in two identification procedures. If that person is
identified in the second procedure, there is no way Lo sgreen
out the effects of exposure in the first procedure.

Now, more specifically with respect to. identification
procedures in ¢ourt. The identification has to be in a valid
procedure, valid meaning it doesn't suggest anything in and of
itself, and it's -Just & measure of what's in a witness's mind.
An in-court procedure by it's very nature cannot satisfy those
griteéria. There is one person there seated aft the defendant's

table, and if that person has been repeated from a prior
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identification procedure, then any cholce of that person in
court 18 completely tainted with respect to deémonstrating the
ability of the witness to make an eyewitness identification.
There's no way that you can say that choice in court
only comes from some little box of memories stored up in the
mind from the time of the event. The longer the time since the
event, the more that person has been exposed to faces of the
individual in court, the less you can say anything about that

demonstrating an ability to identify. It may be very

'important. It may be important to seée if the witness is still

corisistent. You know, is this the same person you chose if
this identification procedure, you know, perhaps is the fairest
way of saying it.

But in-court identifications are not identifications
in the sense of demonstrating an ability to pick out the very
same person you saw before. There's no fair test whatsoever.

Q You said people's sureness level gets better with
time?

A Yes, and that's the other thing. As people commit.
themselves and as they continue to commit themselves over time,
they get more and moré confident. Now what's happening to the
contents of their memory ugon which that confidence is
supposedly based? It's actwally deteriorating. So you get
this wvery interesting factor.

Memory is detericrating. Qur memory doesn't get
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better with time, and yet pecple are becoming more and more
sure about something they saw long ago. Well, that's a measure
of commitment. I'm committed to this. It has nothing to. do
with accuracy, and in fact it's really not even a measure of
cornifidence. It's a nmeasure of commitment. I know they're
subtly different. I've committed myself to this, and I'm going:
to stick with it, not a situation where, you know, I'm sure
pecause of the various reasons.

0 What about in a situation wheré somebody is saying
that person locks familiar. I don't know where but was later
able to identify them in another situation as being somedne in
particular?

A That's called source confusion and pasically
illustrates the fact and the finding -- & quite substantial
finding — that ag good or bad as we were about recognizing
somebody, we. can sense sometimes a sense Of famlliarity about a
face and attribute it to the wrong circumstance.

S0, for example, you see somebody in an ID test, and
you don't choose them. Later or you go through another ID
test, and that same person 1s repeated in that second test, and
yvou say, well, that person lodoks familiar, and you attribute
that to having seert that person at the scené of the crime.
Well, i1t turns cut yéu can actually bé mistaken about the
source of that familiarity, and it could ke due to the fact you

saw that face in the first identification procedure.
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I mean, identification procedures are pretty rare in
people's lives. Look at these faces and see if you see
somebody. It's one of the few times vou're ever asked to do
something like that. So you may gain familiarity with one of
the faces in thers evern if'you.doﬁ't=choose it. If later on
you se€e that same person in another ID procedure, they may lock
familiar, but now you can't eliminate the fact that mavbe that
familiarity is due to having seen that person in a prior
identification procedure. You can't say it's absolitely
conhnected just to having seern him at the crime.

Q2 And if I'm wrong; please. So the first time
somebedy'ts identified is probably the best indicator or —— T
don't know how you —-

A Yeah, you're right. It is the best indicator. TIt's
best. in the sense it's closer in time to the event. So you get
less memory decay. Closer in time to the event, less affected
by all kinds of other identification procedures that can occur
and cutside information and thoughts about, well, what is this
all — you know, what's the importance of all this and so on.
All of those things have riothing to do with your ability to
identify somebody. S$o the conditiéns under which you make your
first identification are the most important. Delayed
identification is very, very troublesame and full of all kinds
of problems.

g And If your first ddentification was over a year
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lgter is what I'm asking, and then the next identification is.
another year past that?

A Well, you have an enormous amount of time, an
enormous amount of memory decay, and so if your first
identification occurs only a year after your initial
observation, that is very problematic and potentially
influenced a lot by lots of strangers that resemble each other,
and you've got lots of memory decay in that kihd of passage of
fime,

QO And then the subsequent after that?

A Bven more so. FEven now you're tainted because the.
same person's repeated, and you have increased amount of time
and increased decay.

Q You're not saying that it's impossible for people to
get the in-court identifications wrong, correct?

A No. As a matter of fact, you kriow, typically, you
know, an in—court identification is a confirmation of a prior
choice. Now, that puts more focus onr what were the conditions
of the prior choice. It might have been a very good
identification procedure. You know, that's the guy. So thén
in edurt they repeat that's the guy I saw, but really what
they're doing is confirming the choice they've already made,
8o in that sense they could be completely accurate,

Q Ckay. So the initial is the important part?

A Absélutely_
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MR. HART: Nothing further.
THE COURT: Okay. State.
MR. GIORDANI: Thank you, Your Honor.

CROSS—EX2MINATICN
BY MR. GIORDANT:
o Good afternoon, Doctor.
A Good afterncon, sir.
o I want to make something crystal clear up froht.

You're not here to tell this jury that any of the witnesses in
this particular case were inaccurate in their identifications
of the defendant?

A That's absolutely correct, sir.

Q They may very well have been dead bang on?

A Could be. It's possible.

Q Thank you. Espécgially congidering multiple people
too identified one particular individual as —

A Unfortunately not. There's no safety in numbers
here. The problem is that multiple witnesses in terms of
humbers can be put through similar identification procedures
that are problematic —-—

0 And I understand that. Let me stop you for a moment.
What if they're put under —— through different procedires?

A Well, onge again, 1t still could be a problem with
procedures in general.

Qo Ckay.
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A If there is a lot of time that passes, if there's any
kind of, you know, knowledge of what went on that could be
affecting them, all of these things have created what we call
no safety in nunbers. There are multiple eyewitnesses all
identifying the same or wrong person in many cases that I've
been involved in and that are well known in:the-United'States.

o] And you talked about the idea that time is a big
factor in whether you're accurately identifying someone; is
that correct?

A Yes, sir.

Q How about the difference between identifying someone
and describing somecone, does time have an effect ¢n that as
well, describing somecne?

A Well, sure. IF the description is coming from memory

and memery is decaying with the passage of time, then the

description would also suffer.

0 Okay. ‘So I guess in the same logic then a
description given almost immediately after perceiving any event
would be more accurate. thanm a description given later?

A Assuming that the person has calmed down and is not

-all emotionally aroused, yes.

Q Sure. So if someone were to call 9-1-1 and give a

description immediately after witnessing a murdér, that would

be more accurate than a description given later to a police

officer or a detective; is that fair?
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A In general, all other things being edqual, yes.

Q Ckay. What did you review for vour testimony today?
You mentioned you réviewed a lot of stuff or materidl?

A Yeah. Well, the initial event cccurred in Bugust of
the year '13, August 23rd to be precise.

Q Right.

A And then there were lots of identification

procedures, September of the year '13, various dates in

September, and then there was another one in the year 'l14 in
October, October 29th of the year '14; and there were
interviews with various witnesses at various dates in between.

Q Ckay. So you — Jjust to be clear, you reviewed what
you say are our identification procedures? For our terms
that's lineups, sequential, six-packs and any transcripts or
interviews that went with them?

A Yés, sir.

o} You did not review any phone records in this

particular case?

A I did not.

Q You wouldn't have any idea if there were phone

records corrcborating identifications?

A That's correct.

Q You talked about the idea of stress affecting how
somecne: percelves an event?

A Yes.,
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Q And correct me if I'm wrong; but I believe what you
were getting at was if you're placed in a stressful situation
your apility to_perceive'accuxately is affected by that stress;
is that —

A Well, in effect there's two things going on. There's
focus of attention —

O Okay.

A —— and then high stress. Focus of .attention is
important. For example, something may be going on and you're
not focusing yoUr-atteﬁtiOn-On.itJ You're just not paying that
much attention. Then all of -a sudden it becomes very, very
stressful. At that point then the stress is the most important
operative factor. Prior to that there's not much to ecall your
attention to anything. After that of course vou're suffering
from the negative effects of stress. So it's difficult to make
any kind of rule here.

0 Ckay. And T understand. T meéan, this is kind of a
tangible type of thing we're talking about here. There aren't
bright line rules generally, right?

A No, you're absolutely right. There is no
black-letter—-law formula, so to speak, in psychology.

Q Okay. With regard to the idea of stress affecting
perception, would you agree or disagree with me that if vyou are
observing someone prior to a stressful event for several

minutes before any stressful event occurs, you would have a
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1 || better or more accurate, be able to convey a more accurate

2 || description of that person?

3 A If, in fact, you were paying attention and that would
4. || be, of course, substantiated by the detall in your description.
5 0] Okay. Same thing would go if you're in close

% _pfoximity to that person, I mean; that would have an effect,

7 || right?

8 A Once again, distance would — lack of distance would
9 || help if you were using that opportunity to pay abtention to
10 || that person, and the only way we know — c¢an't read their
11 || mind — is how did they destribe that person.
12 0 And agdin the description they give, if it's very
13 || close in time, that would be more accurate than a description
14 || given later?
15 A Yeah, if it is detailed, sure.
16 O Okay. Detailed as in like specific height, a

17 || specific color of T=shirt they're wearing?
18 A Well, clothing is not so frankly detailed. Age of
18 || the individual.
20 9 Okay .
21 A Height, weight, ethnicity, facial details, tatLoos,
22 || marks, scars.
23 Q Facial hair?
24 A Facial halr might be. It's a little too general.
25 || Wwhat kind of facial hair is it? Is it a beard? A mustache?
JD Reporting, Inc.
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What kKind of mustache? You know, I mean, none of this is

rocket: science. It's pretty obvicus in terms of what detail

ariounts to, but the more detail that would help you pick out or
even help the police, you know, assoéiate that description with
a particular individual would be of course evidence that you
were paying attention even if the lighting were good and the
distance were adequate and the time was adequate.

Q- So that would support —— more detail initially
moments after a startling event would support —-

A Right.

0 -~ the — an accurate description?

A True, but not clothing, the person.

o} Ckay. You mentioned you've been testifyirg for
decades, 40 vears I believe or so?

A Sounds like a terribly leng time; but it's true.

0 Yeah. Over & thousand timés?

A Right.

o) You admitted never for thé prosecution?

A So far that's correct.

o} Always for the defense?

A Correcdct.

0 You indicdted you do get paid for your time?

A I do-

0 I think we all understand that. How much are. you

getting paid for today's testimony?
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A Well, it's time from the beginning of the review,
evaluation, consultation and then also the time to testify. So
itts a —

Q So not just today. What are you getting paid in
total?

A Total I think is going to be about $5,000.

Q $5, 000 for your testimony today and all the
preparation leading up to today?

A Right. TIt's 250 an hour times 20 hours.

Q When 1t comes to preparation, you indicated you've
reviewed the ID, the photo lineups, et cetera, Did Mr. Hart or
did you discuss what questions he would ask vou teoday here in
court?

A Absclutely.

Q And you and I have néver had a chance to speak until
just now?

A That's correct.

Q Would you agree or disagree that identifying a human.
being in person is, I duess, more accurate than identifying a
one~dimensional photo?

A Well, photographs are tough because they're small
two-dimensiocnal depictions of just a part of a person.

Q Gkay .

A Identifying a person in the flesh or in a live lineup
would be and is better, but if you say well, what about a
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six-pack, Sixuphotographs and one live person? Now you've:
credted a major difference between those two. So you have to

have comparable apprles to apples so that you say compare a

photo six-pack, six small two-dimensional photographs against

six live people standing up on a, 'you know, platform.

Q £ a person who'iS-identifiedjin court has changed
their appearance drastically since they were placed in a photao,
would that affect the witness's identification of that person?

A Unfortunately not. The courtroom setting is so
suggestive in terms of where that persen is seated; that and
the whole prOceeding, it"s just essentially meaningless uniless
you put that person out in the audience scmewhere. Then, you
know, there's no expectation on the part of the witness -as to
the placement of that person. Then you might get some
information, but in-court identifications are just so
completely suggestive. They're of no value in demonstrating
the ability, whether that person has changed thelr appéarance
or not. changed thelr appearance.

0 And, Doctor, T assume you're not telling this Jury
that the thousands and thousands of in-court identifications
that go on every week across the nation are inaccurate?

A No, no, not inaccurate, worthless with respect to
.demonstrating:the ability to_identify. Now, there are other
igsues. You want sworn testimony from the witness about who

they identify. You want consistency from a prior
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identification ——

Q And would that be —— I don't mean to cub vou off,

A No, Sorry.

0 But would that be consistency all the way back until
immediately after the event when the 9-1-1 call was made?

A If — it could be. I mean, it's depending on the
circumstances, but it ltself —-

Q Let me stop you, Doctor. I hate to cut you off, but
I want to get to something before we take a break. Now, I
don't believe that you said on direct examination anything
about in-group details?

A I'm sorry. I don't understand whabt you mean by

in—group details.

] In—group versus outgroup categories ——

A Oh —

Q — 18 that something you're familiar with?

A — you're talking about cross-racial identification?
Q Right.

A Okay. Sure.

0] And I've had an opportunity to review some of your

testimony from ancther case, and so I dori't think you mentionéd
that with Mr. Hart; is that right?

A T did not today mention that, ves.

0 And you in your prior testimony —— correct mwe if I'm

paraphrasing or quoting anything wrong —— but you've indicated
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under Gath in court before that in-group details are paid

attention to. Outgrcup categories are established, less
processing of specific details., Does that sound accurate?
A It does. It's a little disjointed but generally -—
O Okay. Fair enough.
A - yeah,
o What do you mean by in-group details?
A Sure. Well, the issue is this. People who look the

same as cne's self are identified with greater accuracy than

‘people who look different than one's self. One of the ways 1in

which people look similar or not is race. It's not the only

thing, the age. 8o what's responsible for this because this is
a finding that is found in several countries, it's very
substantial. It's part of the jury inception in some states.
You know, cross—racial identification is less accurate than
Sdane race.

Well, why is it less accurate? Well, one of the
reasons is that if it's somebody who is different than you, T
use the term they're out group. In other words, they're not
part of your group. They'rve in the other group. In the other
group there is more categorical considerations. That is a
white man, okay. That would be a characterization of somebody
in a group. Now, if you're a white man and you're saying
that's & white man, that's less — first of all, that's less

probable as a characterization or a categorization. You go
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more into details, and subsequently you're more accurate in
your identification. S¢ across these lines, racial, age,
differences in the way people look, they depend on different

things to make their identification..

e} So if seohécne is i your group or class as you put
TR

A Right.

Q - your idea of them is more accurate than say

someone of a different race, or like arl African-Aherican male

Il identifying & 60-year-old Asian woman would be less accurate

than a twenty-something African—American male or partially
African—Anerican identifving another African-American male in
this case?

A Right. In other words, cross-racial identification
is a risk factor. If you don't have that risk factor, you
doen’'t need to worry about it, but the absence of that risk
factor does not guarant€e acguracy, no more than not havirdg
diabetes guarantees yau're-in good health. It's the absence of
a risk factor. It's a good thing. It doesn't mean the
identification is correct.

Q  But it doesn't mean it's wrong either?

A No, it doesn't mean it's wrong either, but it
certainly doesn't mean it's correct.

Q Sure. You indicated sequential lineups are somewhat

superior to six-packs; is that accurate?
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A Yes.

Q And assuming a sequeritial lineup is done the
appropriate way, that would be more likely to render a positive
identification or an dccurate identification?

A AlL other'thinqs being equal, sure.

o] What's a balanced admonition?

A A balanced admonition is what I think I referred to
before. It contains the phraseology that it is Just as
important to clear the inncecent as to identify the guilty.

9 Are vyou familiar with Las Vegas Metro's admonition?
A Yes, I have one right here.

9] Oh, you do?

A Yes.

0 Does that include that language?

A Yes, hecause of the research and efforts of
psychologists like myself they have now included that.

Q Good. Okay.

A Yeah.

Q S6 your work and others has led to them putting that

in the lineup?

A That's correct.

0] And that should be read beforée the photos are shown?
A Right.

o} With regard to perception generally, maybe you can

educate me on this. Would hearing something be kind of similar
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to seeing something when you're perceiving, of is that a

different realm altogether?

A It would really —— I can't give you a complete answer
because it would depend on the circumstances. If you're

talking about a voice of somebody for example ——

(o) ‘I'm not talking about a voice. Let me just save you
there.

A Okay .

0  Hearing a term or a word or a name?

A As opposed to?

o} If somecne hears something, a term or a word or a

name, would they have the same issues? Would the same things

come into consideration when they're reconveying that

information that they've perceived?

A Well, sure, because first of all unless there's only
one person that statement could be attributed. to there's always
a possibility somebody else could've said it. So if you could

see that person's mouth moving and utterances coming out of it,

‘then you know who said what, assuming you can. hear exactly what

it is that's coming out of their mouth. But as long as there
is a potential of more thar one speaker; as long as the
conditicns under which you're hearing this are not. —— you know,

you're looking at their face, it could be a lot of things. It

could be errors of all kinds.

Q Okay. TIf the word or name or whatever it is is
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1 unique; say I perceive: somecne yelling out xylophone, it's a
2 || unique - unique word, right?

3 A Right.

4 0 And I'm trying to tell someone later, hey, I heard
5 || this guy‘sareamingvxylophone, zxylophone, xylophone; is my

6 || ability to perceive that greatened because it's a unicue word?
7 A Yes.

8 Q Ckay. Would you agree that Emone is a unidque name?
9 A Yeah, I would agree it's unigque. Yes.

10 MR. GIORDANI: Court's brief indulgence.

11 THE COURT: Okay.
12 MR, GIORDANI: I'lil pass the witness.
13 Thank you, sir.
14 THE WITNESS: Thank you.
15 THE COURT: Mr, Hart.

16 REDIRECT EXAMINATION

17 {| By MR. HART:
18 0 And on that term xylophone, if it was the officer
19 || that asked, did you hear the word xylophone five different
20 || times, would that affect ——
21 A Well, that's & problem. You see, one of the things
22 || we Have to guard against constantly is the intrusion of
23 || information from other sources, well-mearning sources. That is
24 || a suggestive question, okay. If you say, did you hear any
25 || words that were unigue and the witness says, yeah, I heard the
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word xylophone, okay, then you -have the uniqueness coming from

the witness.

If if's the hypothetical that you pose, what if the
officer said, did you hear xylophone, then the witness says
well, T heard something; it could be xylophone. Yeah, I think
I heard zylophone. Now you know there's mo-way-of knowing
whether that's readlly what the memory of the witness is or the
witness is responding to the suggestion of the authority
figure, and police fortunately are authority figures.

0 What if they repeated the word xylophone, different
variations five times?

A Well, that gives even more of a potentiality that it
is suggestion from the questioner rather than in the memory of
the witness.

0 Okay. &nd we talked about some of the questions I
should ask you, correct?

A 1'm sorry?

Q We did talk about some of the questions I should ask

you?
A Absolutely.
o} You gave me a little lesson on this?
A T sure did. T do it in all cases.

Q And I'm not allowed to ask you what you do for a
living was one thing you told me do not ask?

A No, you can ask me what I do for a living.
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Q OCkay. When you askéed about the 9-1-1 call and the
information, vou said that would be good, and yvou talked about
excitement in detail. What kind of detail would make it
semething you would want to -— would affect you on your
factors?

A Well, sure. What you —

Q I guess 1'd want to use — that‘SzyOur'word; right?

A Yeah, I was. trying to lay out detail'befcre, It's

not the easiest task in the world. I said, you know, height,

{| weight, ethnicity, age, round face, square face, tadall, you

kniow, the various factors that would differentiate a person
from other similar—looking people. 8o, vou know, he had ears

that stuck out like a barr door.

I mean, you think of Président Obamd, a nice-lookirig
guy, but he's got big ears, and he — vou know, he refers to
them himself. S¢ you say he was a nice—looking guy. He looks
like he's — I don't know —— mid-50s or something. You know,
the more detall you can come up with the better it is in terms
of specifying that particular stranger as opposed to another
stranger.

e Ckay. So general ethnicity, color of shirt and age,
would you <onsider that detailed?

B Not the ¢olor of the shirt because people can change
their clothes very easily. That might help in terms of who
you're talking abeut, but, vou know, it's not going to help the
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police very much in tracking somebody down.

o Right. What about complexion? Is that one you would
want?

A Yes, dark complected, light complected, that would be
very useful. Yes.

o And like T said, you were asked and he said that you
said sequential is a better way to go, but then when I asked
you you said it*s the worst. I'm trying to -

A Yeah. Well, it's the presence or absencs of
double-blind, and I'm sorry if I was confusing. Sequential
without double-blind, without the precaution that the guy —

the person, man or woman doing the procedure is not aware of

‘which one is a police suspect is the best way to go.

Sequential without that precaution, where the person
doing the procedure knows who theilr suspect 1s and therefore
knows because of the sequential hature exactly which photograph
the witness is looking at, that's the worst because of the
potential of inadvertent influence.

9 And you sald something about calm down at the time
that they make the identification or they ¢give the informaticn
would affect you.

A Well, if you're emotionally aroused and upset and
excited, then, vyou know, vour information is not golng to be as
accurate as it could be. So whatever identification, a part of

the identification procedure it is, whether it's a 9-1-1,
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prOVidingﬂa description, locking at photographs, whatever it
is, 1it's not going to be as good 1f you're emoticnally agitated
as if you calm down.,

0 S0 you said time makes it worse? It deteriorates
VOUr memory?

A Right.. Now, again 1f it's right after the event and
you're still emotionally agitated, that's not going to be so
good for accuracy. If you wait a little bit and the person is
able to calm down, althOugh_yeu-have-more passage of time
there, maybe an hour, two hours, whatever, then you get better
information, but if you wait a couple days, a week, mcnths, you
know, two and a half years or whatever, then you get really
poor. information.

Q Okay. And cross—racial identification, that's
basically — thHat works every way, correct? IF it's an
African—American looking at a Caucasian or vice versa?

B Yeah, it's the differences between the witness and
who they're observing.

MR. HART: Nothing further.
THE COURT: Mr. Giordani, anything?
MR. GIORDANI:r Just very briefly, Judge.
RECROSS-EXAMINATICON
BY MR, GIORDANI:
o] Sir, I dust wanted to get back to the initial ——

initial description immediately after an event?
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A Sure.

0 When I asked you the guestion, it seemed you were
pretty certain that that's probably the most accurate
description you're going to ¢et, but. then Mr. Hart adsked you,
and you said, Well, no, not if you're urider stress?

A, True.

O So is there ever a time when a witness can give an

accurate identification or a description of a person?

A Sure:. As I Jjust said, you know ——
Q When is that?
7y —you wait a little bit, an hour or two or, you

know, half hour or whatever. If they're in the midst of
reacting to the emotional agitation of what just occurred,
you're not going to get very good informdtion. So you want
thef to calm down. How long doss it take? It depends on the
person. It could be a half hour. It could be 45 minutes.

(9] Understood. You, yourself, have never administered a
photo lineup to a witness or a victim in a criminal case; is
that fair?

A Not in an actual case.

0 Ckay .

A I've done it under test dircumstances.
o Lab test circumstances?

A Right.

o) Never in real life?
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A True.

0 You undérstand police investigations are dynamic.
Things change. Things are happening quickly. You would agree
with. that, right?

A T would. Even more reason for training because those
are difficult circumstances for the pélice.

®) Sure. Now, you talked about at the first —— you
talked about time decaying the memory?

A Right.

0O If the first time a person is shown a photograph of
scmeone is a year after an event and they say I am 60 percent
sure that's the guy; something td that effect; can 1 assume

then that because memory decays that that certainty level

‘would've been higher earlier if they had been shown that actual

_phot@?
A Well, if that's the person, yeah.
Q Ckay..
A And are you assuming there's only one photograph

being — forgive me. Did your question assume one photograph

being shown?

Q I think T got my answer. TI'l1l just ask the one last
thing.

A Ckay-

¢ You understand this is & homicide case? This is a
murder?
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A I do.

Q And somecne coming intc court, you would have this
Jury belisve that because the defendant is sitting where he's
sitting that someone would have the constitution to stare them
in the face and identify them as .a murderer; that's inaccurate
and suggastive, Overly-suggestive?

A I would not describe it that way at all. What you're
asking is is there anvbody .in court or is that person you point
out? It depends on how it happens. The person you saw, or do

you see anybody in court who is the persorn you saw at the scene

of the‘crime, whatever the specific language is, but you're

referring to a specific person seated at a very prominent, you

know, place in the courtreom near the defense attorney as

should be the case, and what I am maintaining is that's maybe
very important for all kinds of reasons, but it is not a valid

test of that wiltness's dbility to identify the person they saw

at the scene of the crime.

O But very dmportant for many reasons?

A Yeah, consistency, having it under cath. I don't

know. Maybe there are other legal reasons I'm not aware of,

but it has nothing to do with the psycliolcgical or the human
ability to make an atcurate eyewitness identification.

Q But it could be accurate, could be inaccurate; that's
not for you to say?

A Well, that's true at any stage, you know.
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MR. GTIORDANT: Thank you.
Pass the witness.
THE COURT: Mr, Hart, anything further?
MR. HART: Just very quiékly.
FURTHER REDIRECT EXAMINATION
BY MR. HART:

0 So the term vou use 1s a confirmaktlon, not an
identification?

A Yes.

Q In courtroom?

A Exactly.

Q  And on the in group, would you -— did you explain
when you answered originally that depending on the excitement
level on the 9-1-1 call or —

A Well, forgive me. I think you're mixing together two
separate things.

Q0  Okay. Not a problem. And if it's somebody in an
inclusive group — in group or outgroup, what's the term you
use?

A I was using in group, cutgroup as a way of explaining
the effects of what is otherwise called — and I think probably
unfortunately —— cross-—racial identification.

Q Would you expect mQre-spécifiCity, more description,
more detail on an in—group identificationm 9-1-1 type call?

A Well, all other things being equal, people of the
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same group use more detail in describing each otheér than people
across racial lines or in group to outgroup. 8o assuming all
other things being equal; a 9-1-1 call about scmebody belonging
Lo your group as opposed to a 9-1-1 call about somebody
outgroup, you'd expect more detail from the first than the
second.

O Ckay. &and you haven't heard a 9-1-1 call in this,
correct?

A I have not.

Q  Ona 9-1-1 call, as far as detail, would you expect
them to 1ist a number .of people who were there?

A Well, you could expect a lot of things depending on,

vou know, the circumstances and the emotional level of the

person making that call. So, you know, obviously the more
detailed information you get the better. The less detalled the
more confused, the more vague, the less helpful it is to
avervone.
Q Ckay. &And also for the later confirmation?
A That's true, yes.
MR. HART: Nothing further.
THE COURT: Can you guys approach, please.
(Conference at the kench begins.)
THE COURT: All right. So I'm just trving to figure
out what time to tell them to come back tomorrow. Since I've

got to leave in about 15 minutes we're not going to get the
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1l Jury instriictions all done I'm assuming.

2 MS. FLECK: ZAre you done?

3 MR. HART: Yes, I am — well, I've got €0 double

4 || check with him, but I think I'm done.

5 MR. GIORDANI: Can we do the -—-

6. THE COURT: OCkay. Double check with who?

7 MR. HART: My client.

8 THE COURT: Oh, okay.

9 MS. FLECK: Can we do the admonition now?

10 THE COURT: What's that —— yeah. Yeah. Yeah.
11 MR. GIORDANT: And let Marty rest if he's going to
a2 rest so we can —

13 THE COURT: I'11 do that once — well, he can't rest
14 |} until after I do the admonition anyway. So that's got to
15 || happern, but I'm just —— my contemplation is to bring them back
16 || at 1 tomorrow, and then we'll come in temorrow morning -after my
17 || calendar and finish up the jury instructions.

18 MS. FLECK: Okay.

19 THE COURT: Good?
20 MR. HART: That's gréat. 1 get to sléep in.

21 MR. GIORDANI: I was going to say the same thing.

22 THE COURT: All right.

23 {(Conference at the berich ends,)
24 THE COURT: All right. Any questions from our
25 || jurors?
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{NO response.)

THE COURT: No.

Dr. Shomer, thank you very much for your time, sir.
I appreciate you coming in today.

THE WITNESS: Your Honor, thank you very much.

THE COURT: Okay. Ladies and gentlemen, we're going
to go ahead and break for the day at this point. We're going
to start tomorrow at 1 o'clock, and it's our anticipation that

tomorrow we're going to get you into clesing argumerits so you

can start your deliberatioﬁs} okay.

So at this time you are admonished not to talk or

converse among yourselves or with anyone else on any subject

connected ‘with the trial or read, watch or listen to any report

of or commentary on the trial by any medium of information

including without limitation to newspapers, television, the

Intérnet and radio, or form or express any opinion on any

subiject connected with the case until it's finally submitted to

'Y_OU .

T will see you tomorrow afterncon. Thank you very:
much.
(Jury recessed 3:14 p.m.)
THE COURT: -Any of you guys see Mr. Steynis, tell him

to give me a call, okay.

(Off the record colloduy.)
THE COURT: Ckay. You guys can be seated. So the
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contemplation is going to be obvicusly that tomorrow morning

after my ealendar'is over we'll get together and finalize

everything in regard to the jury instructions. 80 you guvs
Jjust need to get together on what's been proposed. Before you
leave I'm going to give you some of them that I was looking at
that I kitid of made little tweaks to certain things. I'll give
you copies of these as well to each of you.

MS. FLECK: Okay.

THE COURT: Actually, let me do that real quick. Let
me have Molly print those out.

‘MR. HART: Are you e-mailing them; or are you ——

THE COURT: I'm goling to. have Molly print them out,
and she can forward them to you guys, whatever you want,

MR, HART: Can she do both?

THE COURT: Sure.

MR. HART: Because I'm organized chacs sometimes.

THE COURT: Right.

(Pause 1n the proceedings.)

THE COURT: Yeah, it was just three of them that I
was kind of messing around with. One of them is taking the
first-degree premeditated murder dealing with the conspiracy
aiding and abetting language:

M3, FLECK: QOkay.

THE COURT: And pulling ocut of that the felony murder

so those are two separate instructilons.
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MS. FLECK: 0Okay, that's a good idea.

THE COURT: QOkay. It's also removed your robbery as
a specific intent c¢rime thing that has nothing to do with
felony murder.

And then the other was, Marty, since you proposed an.
evewlitness identification instruction, I just pulled one out
that I've given in trials before for you guys to look at as
well.

NoJe ' QRS Ro ST o Y-S 6 S 0 B S

MR. HART: Okay. Thank you, Your Honor.

10 THE COURT: I'm not saying I'm not considering the

11 || one you've given, but I'm just gilving vou guys the stuff that I
12 || have. 3o 1711 have Molly print those three things and e-mail
13 || them to you guys as well.

14 MS. FLECK: The one thing I thought that also there's
15 || the cne that talks about -- the one that talks about felohy

16 || murder.

17 THE COURT: Right.

18 MS. FLECK: And then it says the intent to perpetrate
19 || or attempt to perpetrate a robbery must be proven beyond a

20 || reascnable doubt, and then pursuant to Nay, T thought T should
21 || add the intent to commit robbeéry must have occurred all or near
22 || the time of death for the felony murder fo apply.

23 THE COURT: Qkay. I think the one that I'm sending
24 |f to you uses that dnstruction, and then it adds the conspiracy
25 || or aiding -— a conspirator aiding abetting thing at the bottom.
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MS. FLECK: Ckay.

THE COURT: So if you want to mske further tweaks to
it, that's fine.

MS. FLECK: Ckay.

MR. HART: And, Your Honor, can T get the one that
came ~— T know that Mg. Fleck sent me the instructions, but I
never got a copy when. they were sent to you, vou know, carboh
copled as to what —

| THE COURT: Of what Michelle sent?

MR, HART: Yes,

THE- COURT: Ckay. Yes, hold on a sec. So do you
want it emailed to you, or do you want a copy printed out? I'm
SOrry.

MR. HART: Could I have it e-mailed to me?

THE COURT: Sure.

MR. HART: 1I'l1 print it when I get back to the
offigce if T make it that far. I'm getting heavy.

THE COURT: Okay. So there's that. 8¢ Molly will
get that stuff in to vou.

and then, Mr. James, I just need to get scmething on
the record with you. You can remain seated, but it's just
scmething I need to go through with you that I'm suré vou've
talked to your attorney about, and will continue to talk to him
about. before tomorrow, okay,

And that is just that under the Constitution of the
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United States and under the Constitution of the State of Nevada
nobody can force vou to be a witness in the case, which means
noboedy can meke vou take the stand and testify.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okdy. You may, however, at your own
request give up that right and go ahead and take the stand and
testify if you want to. If you do that, you'll be subjected to
questions not only from your attorney, but from the State's
attorneys as well, and the attorneys on both sides will have an
opportunity when they argue the case to the jury to comment
upon the things you've said, just like any other witness.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Ckay. If you choose hot to testify and
you and yvour attorney want me to do so, I'll give a written
instruction to the jury that says it is a constitutional right

of a defendant in a criminal trial that he may not be —— excuse

Ine —

Can you glve those to each of the parties, coples of

those,

- 1t is & donstitutional right of & defendant in a
criminal trial that he may not be compelled to testify. Thus
the decision as to whether he shoiild testify is left to the

defendant on the advice and counsel of his attorney. You must
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not draw dany inference of guilt from the fact that he does not
testify nor should this fact be discussed by vou or enter into
your deliberations In any way. So that's a written instruction
the jurors would get with the packet of law that they get at
the end of the case, okay?

THE DEFENDANT: Ckay.

THE COURT: &1Ll right. In addition, you need to
understand that if you have any felony convictions and mere
than 10 years has not elapsed from the date you were convicted
or the date you got off of probation or paroleé or got out of
prison, whichever is the later of those dates —- which means
whatever the date is that's closest te where we are now —— if
any of those fall within 10 years, then the prosecutors or your
attorney would be able to ask you if you've been convicted of a
felony, what was the felony and when did it occur, okay?

THE DEFENDANT: Okay.

THE COURT: They cannot go into the details of any
prior felony conviction unless that aspect of things gets
opened up by some other type of questioning that occurs, okay?

THE DEFENDANT: Okay.

THE COURT: All right. Do you undérstand all of
those things?

‘THE DEFENDANT: Yes, sir.

THE COURT: All right. So T will leave that to you

to discuss further with your attorney to make those decisiorns
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before we formally rest the case tamorrow. 0Okay?

THE  DEFENDANT: Okay.

THE COURT: All right.

MS. FLECK: I'm sorry. How many instructions did you
change, three?

THE COURT: Tt should have just been three.

MR. GICRDANI: We got three copies of the same
instruction.

THE COURT: All right.

MS. FLECK: I got three of the same.

S0, Marty, you must have gotten three of the same.

MR. HART: Court's induldence.

I got three of the same one too. I didn't look
closely, Your Honor.

MR. GIORDANI® Judge, on one of them, the one where
you separated out —-—

THE COURT: Are they all the same?

MS. FLECK: WNo. No. No.

MR, HART: No. No. No. We all get ——

MS$. FLECK: He gave three to Marty —

MR. HART: We got. thriee of cone. Each of us got thres
of one.

THE COURT: Hold on. 0Qkay. You got threé of what?
What did you get?

MR. HART: 1 got three of the evewitness testimony.
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THE COURT: Okay.

MS, FLECK: 1 got —-

MR, GIORDANI: I just split them back up. Now we all
Have three, one of each.

THE COURT: You all each have three instructions?

MR, GIORDANI: Yep.

THE COURT: Three different instructions?

MS. FLECK: Now we do.

MR. HART: We're golden,

THE COURT: Okay. All right. Okay. So like I said,
Just. take a look at those in conjunction with everything else.
And do you guys want te stay here right now and chat about
them, or do you want to do it this evening or at your offices
or whatever? You don't certainly have to stay. I Jjust want
you guys to go through and get everything decided as best. you
can in terms of what vou're in agreement upon.

MR. HART: 1I'd like to head back to my office because
I spent my entire time chasing down Dr. Shomer.

THE ‘COURT: Okay. All right.

MR, HART: And T didn't get my lunch.

MS. FLECK: And, I mean, Marty and I spoke yesterday
about the cones that I gave you.

THE CQURT: Right.

MS. FLECK: And so it was my understeaniding that his
only objections were the things that he had.
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MR. HART: They were in there, and like I said, I

wanted to look at regarding the phone call.

THE COURT: Qkay. No, I get it. The only -- the
only thing I would say is what I wanted when vou come back.
tomorrow, it's these are the five that we need to have an
argument about. I don't want to sit there and go through all
40 of them because you guys haven't got together on them,

MR, HART: And I will.

THE COURT: So whatever you have a disagreement on is
fine. Just kind of tab those, and then if you get them
situated tohight that you Xnow you have these that are all
agreed upon, then, State, vou can e-mail those over and include.

Marty on that as well so I have a clean copy of what I now know

is agreed upon, and then we'll argue about whatever we neesd to
argue about tomorrow.

MS., FLECK: Ckay. .So just to be clear, the one where
you — the felony murder is a different theory of'firStadegree
marder and the a wilful, deliberate and premeditated murder is
a type of murder, those two are going to replace mine —-

THE COURT: Well, I'm proposing to do it that way.

MS. FLECK: That's fine, |

THE. COURT: I mean, those are the two that deal with
you ¢an't find somebody guilty of premeditated first-degree

murder onh a conspiracy dider-and-abettor theory unless, and

then they deal with you can't find somebody guilty —— they
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1 || define and tell you you carn't  find stmebody guilty of felony
2 || murder unless under a conspiracy and aider—-and-dbettor theory.
3 MS. FLECK: Ckav. So I'm going to do that now., I'm
4 || just going to take out the one that I had and put in your two.
5 THE COURT: Yeah, that's fine.
6 M3, FLECK: That's great with us, and then the cother
7 || one —
8 THE. COURT: Is Jjust an eyewltness identification
9 || instruction.
10 MS. FLECK: Tt does read a wilful, deliberate and
11 |j premeditated murder is a type of murder of the first-degree and.
12 || a specific offense crime,
13 MR. GIORDANI: Intent.
14 THE COURT: Well, I didn't change that.
15 ‘MR, GIORDANI; And that was an error ——
16 MS. FLECK: I think it does read ——
17 THE COURT: I was cut and pastihg out of yours.
18 il so -
19 MR. GIORDANI: Yeah, I saw that in ours too.
20 THE COURT: Okay.
21 MR, HART: So it’s -
22, THE COURT: It should be specific intent.
23 MR. GIORDANI: Right.
24 MS. FLECK: 8¢ we'll change that. Okay.
25 THE CQURT: Okay.
JD Reporting, Inc.
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MS. FLECK: 2&nd then add this one, that's great.
Then do you think I would need to not add that Nay language

to —- oh, this -- ckay. Nevermind. This one actually is here.

THE COURT: Add what language to which one?

MS. FLECK: Well, because later we have, There are
certain kinds of murder in the first-degree which cdrry with
them conclusive evidence of malice aforethought.

THE COURT: Yeah, look, I mean, I want to get them
all irto an order —

MS. FLECK: Okay —

THE COURT: That hopefully makes some sense for the
Jury. That. doesn't mean that — with these kind of
instructions and with conspiracy theory and charges and then
with aider and abettor theories you can't get them all in a way

that: just makes complete sense and with deadly weapon

enhancements, vou know, because part and parcels of things are

ceccurring earlier in the instructions, and then they may be
kind of repeated later on, but --

MS. FLECK: Wait. I had aider and abettor, yeah?
Now that I'm thinking about it, is there anything even in here?
Ckay. I've got to lock through them again. I'm having a
MOMESIL .

THE CQURT: Yeah; 1t's at the end of the conspiracy
before the robbery definitien starts.

MS. FLECK: Ckay. Good. Ckay. &And then eyewitness
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identification, maybe T should put this back by credibility.

THE COURT: I'm going to have Molly e-mail all those
things to you guys as well. T think I told her to, but I
didn't. Let me see.

MS. FLECK: Have her — vou're going to have her
e-mail the new ones, and then T can add then?

THE COURT: Yeah, there's three.

MS. FLECK: Okay.

THE COURT: T know I told her to print them ocut and

bring them in, but I'1ll have her e-mail those as well.

MS. FLECK: Okay.

MR. GICRDANI: Thank you.

MS. FLECK: Then, Marty, just contact me tonight if
there's —=

MR, HART: Yeah, if I do —— you get your e-mail to

your phone, vour work e-mail, right?

MS. FLECK: WNow I do, yeah.
MR. HART: Qkay. ©Now, you do?
MS. FLECK: Well, I just — it was broken. I just

fixed it today.

MR, HART: ©Oh, okay. Sorry. BecCause I lost that

abllity somehow when they upgraded.

MR. HART: It was a hell of an upgrade.
MS. FLECK: Okay. So 11 o'eclock to do jury
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instructions, 1 o'clock for ——

THE COURT: 10:30 let's say.

MS., FLECK: 10:30.

THE COURT: Because I need to get somewhere at
11:30 just over the lunch hour. It's just an early lunch hour
thing., So if you guys get here at 10:30, my calendar shouldn't
be that long tomorrow. So we should -~

MR. HART: You want to start at 10:1572

THE COURT: What's that?

MR. HART: Want us here at 10:157

THE COURT: Sure.

MR. HART: Okay.

M$. FLECK: 10:15, okay.

THE COURT: If you're missing me, come early.

MR. HART: Thank you, Your Honor.

(Proceedings recessed for the evening 3:28 p.m.)
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Preface

Eyewitness identifications play an meortam role ia the mv:_stiganon
and prosecution of crimes, but'they have dlso-led to erroneous canvigtions.
In the fall of 2013, the Laura and John Arnold Foundation called upon
the National Ac,ademy of Sciences (INAS) to assess the state of research on
eyewitness identification and, when appropridte, make’ recommeéndations.
Tn response to this-Fequiest, the NAS appoirited an ad hoe stady committee
thav we have been prwdeged to co-chait ’

The committee’s review andlyzed relevant published and unpubhshed-
research, e\*temql sibmissions; and presentations made by-various experts
and interested parties; The research. examined fell into two. general cat-
egories: (1) basic research on vision and memory and (7} apphed rebeqrch

-directed at the specific problem of éyewitness identification.
Bagic research has progressed for many decades,. is of high. quahty,

-and 15 fargely definitive. Research of this category identifies: piincipled and
insurmountable limits of vision and memory that 1nev1tably- affect-eyewit-
ness agcounts; bear on conclusions regarding accuracy; and provide bz‘oad
foundation {6t the cominittee’s recommendations,

Through its review, the' committéé ‘came to- recognize that applzcd'
eyewitngss identificdtion research has identified key variables affecting tlie
accuracy of eyewitness identificarions. This research has been instrumental
in mtormmg law enforcement, the bar, and the- Judlcmry of the frailties of
Syewirness- idéntification: testimany. Such past research has appropnately
identified the-variables that may affectan individual’s-ability to make an
accnrate- identification. However, given the complex nature of eyewitness:
identification, the practical difficulties it poses for eéxperimental researcl .

W
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and the still ‘ongoing evolution of statistical prauedux‘es in_ the. field of"

eyewitness identification research,. there remains at the timé of this review

sibstantial uneertainty-about ‘the effect and the interplay of these vanab]@s.
on eyewitness tdentification: Nonetheless, a. range of practices has: been’

validated by scientific methods and research.and represents a starting place
for efforts.to improve: eyewitness identification procedures.;

Tn ‘this report, the comimittee offers tecommendations on How law
enforcement and the courts may increase the accutacy andnitility of eyewit-
ness identifications. In addition, the commiiteg identifies areas for future

research and for collabordtion between the sciéntific and iaw enfercement__.
.commumtles

We. are indebted to those who addressed the uomrmttec and to those
who subumitied materials to the committee, and we are particutarly indebtéd
t0 the members of the committée. These’ mdmduais devoted uitold hours

to, the review of marerials, meetings, conference <alls, arialyses, and report

writirig.. This réport is very much-the result of the enormous contributions
of an éngagéd community of scholars and practitioners who reached their
findinigs and recommendations after many vigorous and thr‘aughtfu[ discus-
stons: We alse would like to.thank the. projegt. staff; Karolina Kcmar?ewska,_
Steven Kendall, Arlene Lee, and Anné-Marie Maf?a and edltor Susanna
Carey, for their dedication to.the project and to the work of the. t:(nmmlttct

Thomas D. Albfightand Jed S. Rakaff
Committee: Co—chaws‘
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The Legal Fr_amework for Assessment
of Eyewitness Identification Evidence :

<the admissibility of eyewitness testfimony at a crimiinal srial may he
Lh:dlehged on the basis 6f procedurestuséd by faw énforcement of-
-ficials ih cheaining: the eyewitness idenrification, “The (.5, Supleme
Court, its 1977 ruling in. Manson v, Bratinvaite, set out the modern. test
under the Due. Picess Clause of the US, Constitution that regulates e
fairness.and the reliability of eyewitness identification evidence.! The Court
dlso specified five réliability fac.tors, discussed below, that a judge mustcon-
_sider when de.c1dmg whether to-excludé the identification evidence attiali?
Although the constitutional standards- for assewng eyewitness fes-
timony have remgined unchanged in- the decades since the Manson i
Brathwaite decision, a body ‘of research has shed light on the extent to

which each of the five réliability factors supports a- refiable eyewirness
‘identifiéation. Resedrch has. cast doubt, for imstance, on rhe belief that the

appatentcertainty: displayed in the.courtrosm by an éyewitness is-an indi-
‘cator of an accurate identification, and has found that a siumber of factors
siay-enhance the certainty of the eyewitness. ;
Recently, stare: courts arid lower federal conrts have taken the lead i1
developing standards relating to.the admissibility of experr evidence, jury
instructions, and' judicial notice of scientific .evidence. Some states have
adopted more stringent standards for regulatmg gyewitness identificatioir
evidence than the'U.S. Constitiition requires, sither by legislative statutes or
‘by-state court decisioiis, and have'modified of entue]v supplanfed the Mma-

‘Mfmson 2 Bmtkwmte, 432 U1 98, 113114 (1977).
IMansoy v Brathwaite at-114.

31
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son. v, Brathwadite test 1o rake account of advinces in the growing Body of

scienvific-research; This.chapter deseribes.the ¢hanges in the legal st-mci*irds
foreyewimess: identificarion.and explores.the relationship between the state

of the scientific reséarch and the law regulating procedures and ewdem_e_

EYEWITNESS EVIDENCE AND DUE PROCESS !
UNDER THE U.S. CONSTITUTION
Beginning with rulings-in 1967, the U.S, Supreme. Court SEr out 4

standardl underithe Die Process Clause of the Fourteenth Amendment for
reviewing eyewitness identification evidence, ¥ In Manson ‘v Brathwaite,

the Court emphasized that “reliability is the }mchpm in dctermmmg the

admissibility of identification testimony, *4 First, the Court instructed jndgés
to examine whether the: identification procedures were unneuessan]y sug-
gestive. Sccond, to. assess whether an identification is reliable, judges were

tnstructed to examine the followmg five factors: {17 the opportunity of the

witnéss to view the criminal at the time 6f the crime; (2) the witness’ degree
of attention; {3} the accuracy of the witriess’ prior description of the crimi-

nal; {4) the level of ¢ certainty” demonstrated at thé. confrontation; and {5) the.
time begween the crime and the identification procedure.f The five factors.

were drawn from earlier judicial rilings and ot from scientific research.§
Eyewitness identification evidence continues to: be litlgated pnm:mly
undér the flexible two-part Manson v Brarhwaite Due Brocess test.” It | is

Hn Stowall v, Beniig, 388 U.S. 293,302 (1967}, the .8, “iﬁp:emt Couirt fitst set out a ﬁﬁd'
-processirule asking whethier identification procedures used-were “so nnecgssarily & sugg,estive

and-¢condutivé tofrreparable mistaken identiication.™ The Court.eldborated that rulesin deds-

sions such. as Simnstons v UiS,, 390 V.S, 377, 384 {1968) and: Foster 1. Caftfomm, 394 UL 5 .
440, 442 (1969),.and thén. adopted arr approach sétting otit “reliability™ considerations in

Néil o Biggers, 409 U.S. 188:{1972). For a-description of the development of this; dmcrm;:,

set, oga B, L. Gueren, “Eyewitgesses ~u‘1d E;r.c]usmn,“ X r:dc:rbrh Laiy Rcz e 6‘5(2} 4.‘7‘1..
‘d53-467 (7(11 27,

A Brarhieait, 423 VS at 114,

id.ar 114

$id:ae 114 justchThurgood Mars}'n” dissented, noting studies mdlcated that unnec:essarzly
shggestive. fyewitness identifications had résulted in “repeated miscarriages of jusrice result-
ing from j&ried’ w1llmgness ‘to crediv indecurate eyéwitness téstimony,” 432 115, at 125- 27
(Mﬂrshail I, dissenting). :

Die proeess-is the:most imhportant constitutiosal right thet asisés'in-challénges ro- eyewﬂ:--_
ness identification, but rights under the Fourth.and Sixth Amendmgnts alsn may- be 1mphcat£d

The Fourth Amendmesit protects individuals: “against unreascnable séarches and séizares™

and the probable cause fypically required to seize and arresta suspect may arise fronyan eyer
withess identificarion, U8, ‘Const, Amend, 1V, The few lower courts o, address. the question

-are-divided: on whethrr prob.lblti canse is needed 1o pl:lce individuals in.a. lne |ineup procé-
.dum RBichtaile: 1 Felicetia, 441 If'*‘d 328, 2307 (2d Cir. 1971} hut s¢a, ¢
275 A.2d 205, 212-15 {D € 19719 State- ¥ Hall; 461 A2d 1155 (N:J. 1%3) In coptrast,

o Whse 1 Murphj .

|_

Copyright National ‘Academy of Sgiences..All rights reserved.




Identifying the Gulprit; Assessing Eyewiiness identification.

%

THE TEGAL FRAMEWORK ' 33

important to note, however, that-the vase- ma;onty of crlmmal cases ate
settled through. plea bargaining, The role that-evidence type and atrcngth
play in'plea bargaining is coniplex atid necéssarily dlfﬁcult j3¢] study Because
eyewirness identification evidence may never be tested ar trial, it is doubly
impertant for lawyers and judges to understand the cred1b111ty ot the prof
fered evidence.® -

In the most recent U.S. Supreme Court ruling addrcssmg a. chailenge
to-an eyewitnesy identification (Perry v. New Hampshire),? the Courrruled
that a.diie process analysis was not triggered. Irhat case, while the police
were obtaining a déscripeion of the suspect, the eyewitsess lo oked out of the
apartment. window.asid recognized the suspect standing ourside, The. polu.e
had not intended to conduct an identification procedure, In those circumy-
stances, the Court ruled that the Due Process Clause does npt require 4. pré-
hmm'{r)? judicial review. of the celiability of an eyewitness ldentlﬁLHtl(}ﬂ 1P

pr obablé ci use is not requ:red t6 piace a person’s phombmph {il-an arr.i)- sirice: doing so. duts
a6t involye a seizure. However, courts may lso rule thar an illegal stop.or seizure fenders
a subseqsent identification inadmissible, absent.an “indepesident” souree for the errl:mom
idenrification. T.5. w Creiws, 450,58, 463,473 {1980).

[fi addition, the. Sixth Amendment provides: tl':at, ih all cfiminal prosecutions; the: aceused
‘has the-right “ro-have the assistance of counsel for hls défense;™ In United ‘Stotes v, Wade,

the Supreme-Court held thar, once indicted, - persen has.a right 1o have a lawyc: presefit:

3t lineup, réasoning ‘that the right-6; coungel applies.atall “critical » stages of the criminal
process, 388 U.S, 218, 23537 (19473 However, the Cotirt. subsequently held thata photo
Atray proccdure; of the type now mssr sommonly used by police ageneits, dots not lmpfzcatc
the Wade right - counse], ULS. ol Asfi, 413 10.8. 300, 321 (1973%

FAy thit cufrent TEpOTE dejngnstrates, a comparative. considerarion’ of evidence value. sa'

}}-&rt‘lul.ll.lrly 1mpurt‘.m'r in'theioase b eygwisness identifichiion evidinee,. Similar consideration
should be given When other .1d;u{ism}:mn echianisms ark used {e.g., hench triwls),

“fierry v, Neve Haritpshive, 1328, Cr, 716, 718 (20:12). Th that £ase, the eyewithess, happmcd
ta look our her-window and sep-thé suspect stinding-at the crime scehe whiere-the police, hid
mld him Lo vieait, The Cnurt held that the Due. Process C Tause:did not. regulate such 3 sitvatlon,
gince the police did.vor infend to condudtan jdéntification provédure. Jl. ar 724, The Contt
‘inidicated that the rellal‘nilty of the evidénce ould be nddressed by federal and state evidentiaty

“standards, aad addéd: “In appropiidte. cases, some: States .also” permit. défendants to present

‘expert festimony on the hazards of cyewitness. identification eviderice,™ Id.
Wiastice Saromayor dissented, argaing, “Qur dis | Process concern ... . atises.nor. from the
aet of suggeition . Bt rather from the corrasive effecrs of. suggestion. on the rellabﬂ:rv of the

résabing idenfitation,™ andthe manner i which “fajt tial, an eyevntneas J.ltlﬁul't“v mﬂarf.d_'

confidénceé in an idenfificarion's accuracy complicates. the juty's task of assessing wirness
credibility and reliabilicy,™ Pérry, 132 8. Ct. 2w 731-32 {Soromayor, ], -digsenting]. Justlcu
Soromayor also emphasized: *A Vast body of sefentific Liveraerize has. réinforced every coneen
ourpreceddits wericufared nearly a. half-tetitury ago.” I, ar'’ 38
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STATE LAW REGULATION OF EYEWITNESS EVIDENCE
State Supreme Couft Standards

Several state supréme.courts have altered or supplement{,d the- tedera
Manson'v, Brathwaite due process rule to focus more on the effects of sug-

gestiori, ta emphasize céftain factors in specific ¢ircumstances;!! or to foeds
on shovwnp identifications. in particutar.)? New Jersey and Oregon have

riow supplemented the Manson v. Brathuaite test with separate state Iaw

standards regulating eyewitness identification evidence.

In 2011, the New: Jersey Supterne Court issued 2 unanimous deusmn in

State i Larry. R, Henderson that revised tlie legal framéework for admirting.

tyewitness identification evidence and direcred that revised jury instructiots
be piepared to help. jurors evaluate such evidence. 13 The new framework
was basgd oir thie fecord of hearings before a- Special Master that conszdered

an extensive. review of scientific research regarding. eyew1tness identifica-

tioms.* The legal framework established by the Henderson-opinion reliés
on pretrial hearings fo réview eyewithess eviderice and mote- cmnprehenswe
ury instructions at rrial, 13 T obtain a pretrial hearmg. a defendant must

show some evidence of suggestiveness-related to éither estimator or syatem-

“Sfe State v, I\a.fmrm, 517 P2d ?74, 730 &1 (Utah 1991) (alrerhig,three of the. relmb1l:tv'
facmrs' 0, foeys on; affects of - suggestmn), State 1. Mfrrqffea, 967 A2 56, 69-71 (Conp.
2009) (adopting eriteria for assessing suggestion}; Brodésw, Stinte, 614 SE3d 766,771°8 18
{Ga, 2005) [rejecung ‘eyewitniess certaliity ugy-instruction) Sty v Hirit, 69 1.3d 571, 576
{Kan, 2803) (adopting, Urali’s five factér “refnement™ of the Biggers factorsl; Statev, Cros-
edy; 72F A2d. 457, 467 (N.J. 1999) {retjuitiig, when applicable, instfuetion on cross-mcm!
m15|dmnﬁcmum}

12See; b.gi., State w Difbosey 285 Wis.2d 143, 166 (\‘X’ra 2008 Corvrioriwealth i, j{;/mswz,

65O NE.2d 1257, 1261 {Mass 1295) People v. Adaris, 423 N.E.2d 379, 383-84 (NLY. 198 l]

| ‘Sm e Fondersan, BZ. A3 872 (N.]. 2011k The H’nﬂd&'}}(m Gpinion | deseribed. (.rlncmms
of the Masnson v Brathwaite test, mc.,ludml.\ that.suggestion thay icself affect thé seeming “reli-

ability™of th identification. Jd. At 877-78, For éxaraplés'of. schiolarly eriticism of the Mansdh.

v Brathonite testin llghz of seientific resenrch; see, e.g, G.. L. Wells and D..S. Qumln’am
“Suggestive Byewitness Idestification Procedures and the Supreme Court’s Reliabilicy Test. in
I»zghr ‘of Evawitness Science: 30 Years Later, Law and Hivnai-Behavior 33(1% 1, 16 {Febri-

ary 2009); T, B ¢ Tocke: .md G Shay,“Manson u, Bm!bw.‘ute Revisited: Fowardsa New Rule.
«of Decision for Dug Procéss Challdnges'to Eyewitness. Idéntification: Protedures,™ Va!’pgmum

Umversr{y Lo Roviene A1{1 % 109 (2006},
M%ee Reportof the Special Magtce-at 16-17, \tnte o Hendersor,. N, A- 808 (N, June: 13

2011; avdilable dtr-hip: K/www;ud:r.nry state.nj, usfprussreiﬂi]*N!)ERS()\ xu:‘lnFINAL“nZO

.BRiEF %20.PDF%20{00621142;pdF.

51 the companion case, State v, Ghan, 37 A:3d ¥30, Y32 (N], 20711); the New ]Lme)-_

Supreme Courr-took an approach ‘thac departed from, vhat of the U S. Supreme Courr. in
Pepry, ruling thar the defcgd ant may. he entitled to o hcmng inga casérin which the cycwitness
identified the- defcnda nt nsing’ wual mu.ha nora polige -mchcsrratt.d {dentificarion protcdurt
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variables thar could lead to mistaken idendfication,'6 At the-pretrial hear-
ing, the Srate must offer proof that the eyewitress identification is reliable.

Fowever, the nltimate bufden of proying a “very substantial:likélihood. of
irreparable mfsidentification” is on the deféndant.’” '
In July 2012, the New Jersey Supreme Court: released an. e\panded

setof | jury instructions and related rules that govern the use of suggestive

identifications.’® The jury instructions state that* ‘[r]ésearch has shown thae
there are risks of making mistaken identifications” and, noted that eyewit-

ness -evidence “must be scrutinized carefully.””® Himan mémory invalves:
threé. stages—-—encodmg, storage, and retrieval. At “each of tliese stages;

triefiory caft be affected by a variety.of factors.”20 The Court identified ! a

set of factors that’j jurors should consider wlien deudmg whether eyew:t--

ness identification evidence is reliable, in¢luding estimator vanable% (e. g
stress, exposure duration, weapon focus; distance; lighting,. intoxication,
disguises or changed appearance of the perpetrator, time- since:the incident,
and cross-racial effects) and -system wvariables {e.g., lineup composition,
Hllers, use of multiple viewings, presénce of feedbaek, use of double-blinid
pmdedures, and use-of showup identifications). "The instructions’also.notéd
the possible influence of ougside opinions, deseripfions,or identifications by
other witnesses; and photagraphs or edia accotrits.?!

In 2012, in Oregon.v. Lawson, the Oregon Supreme Court ‘estabbqhod
a new prouedq:e for evaluating the admlsslblhty of gyowitness zdent},ﬁca—

ricns; In'a unanimos decision; the Coutt found “serious questions” aboyt

the reliability of eyewitiess 1dent1ﬁcauon citing résearch conducted over
the past 30 years.22 The Coutt determingd that-the Manson v. Brathwaite
two-step. process.for weighing eyewitness idéntification “does not accom-

plish its goal of ensuring that only sufficieritly reliable identifications dre.

adnitted into. evidence,” because-it relics on an eyewitness’ self-reports.to
determine whether the threshold level of suggestiveness'is reached, rep

dermg the identification unréliable.2? The Court ser forth a process that
rcqmrcs the trial coure ro examiie whether: 1nvestlgﬁt0rs nsed “suggesrive”

s Hem?er's_n_'u_‘, 27 A.3d.ac 878,
}"Id i
l”'\}cw]crsq Critminal-Model Jury Jastructions, /dentification {}uly 19,2012}, aviilable it

http ﬁwww}udmary qratc.m ua!prese.r{.lfz()lzhur},_,mstruunon Pt New }ersey ou:‘t Ru]e'

W ;udu.mry st-ﬂe Tj, us.-’prcssrellz{)l Inew ,_,mfe pdf New Jersc) C{Ju 11 Rulc 3: 1 3 3 Drswz*-

ery dnd Inspection (July 19, 2012}, dvailablé a htrp Wiwwwijndiciaryistateln, u«!pfcssrclm}i ar

rev_ralepidf,
MSpe Néw Jersiy: Criminal Mode) Jury lns:ruc.uuns, Identification, sipra.at 2.
"fi‘(d
.-’.l.lid. st 9. .
."'-“'?.',Si‘dtc-v, Lamoson, 352 Ore. 724 {Orn 20123,
231d, at 746-748.
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identification procedures and whéther other Factots, such as.estimator vari-
ables, may have affected the veliability of the identification,®* The Court
ruléd that “intermediate remedies,” including the use of expery test;mony,
showld be available éven ifthe trial jidge coricludes that the identification Is
admissible. The' COurt also briefly noted that judges miglit use ca_se.w_s_peaﬁt.
'}ur} mstmctmns

‘Other states continue 0 explore possible changes-to rhe judicial re-
view of eyewitness identification. evidénce. In 2013, the Massachusetts
Supreme: Judicial Court Study: Group on Eyewxmess Idennﬁcat:on offered
guidance on the adjudication of eyewitness identification evxdence 26 The
report ‘adopted Lawson’s approdch of taking judicial “notice, of “certain
scientifically-established -facts about eySwitness. idéntification.” The re-
port-recommended thar trial judges condugct prettial hearings 1o derermiiie
whether suggestive idéntification procedures were used, and if so, whether
thesé procediires impaired the reliabilicy of identification evidence, Pretrial
hearings would consider the effects of both estimator variables {relating ta
viéwing at the crimescene) and system variables (telating to the lineup or
showup procedures) on ‘the identification, The report also tecommendéd
that the state adopt a $et.of recommended practices for conducting idengi-
fication procedures, create dely model juty instructions on eyciwvitness iden-
tifications; and set limitations on the ddmissibility of certainty smtcments
and in-court-identifications.2®

State Statutes Regulating-Identification Procedures

Judiciad rulings teguldting admissibility of eyewitress evidence in the
couitraum do not specify the identification procedurés to. be ysed by law
enforcement officials. However, 14 states have adopted: leggslatmn regard-
ing éyewitriess identification procedures, Of the 14, 11 states (Conmecticut,
Hlinois, Maiyland, Nosth Carclina, Ohio, Texas; Virginia, West Vllglma

Wisconsin; Utah, and Mérmont) ‘have enacted statutes divectly requiring that-

2fd. ar 74 72745, 755756,

'hfd af 739 763,

""‘-u. Massaphuet e Suprome Judu.nl Lbure bnrd\ (;r(sup iop Eyéwifness Evidénce. qu;r
a:m’ Rac.ohmzrmiatwus 1u.1he j::sndes {2013),

27Id, av 48

23 e 28 Liithe crirocm, the eyewitiess can edsily sée-where the defendant is snrmg
Thiis; in-oure idehtifications do noy relidbly test an eyewitness’ memory. Nev retheless; conrrs:
have shiown great tolerance of in-court idenitifications, deemirg them based on mciependcm
meémary, and éven fullovbing, suggestive gut-of-court procedures. Garrétt, Eveitnesses. ind
Z’Tdﬂsrdﬂ, supra. For. exampie, the New York Court of Appeqis ruled that “[ej\t.hldmg evi-
dence of a suggestive showup does not deprive she prosecutor of reliable-evidencs oF guilt, The
wirness-would still be permitted te zdcnuf} the-defendant in-conrt if that identification is-based
on an mdcpandcnt souree.” Par)ple A f".dcrms, 4%3"N.E.24.379, 384 N 19R L)L

Copyright National Academy of Scigrices. All rights reserved.
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law enforcement officiils adopt writteri proedures for eyewithess 1dent1ﬁ
cations and reg,ulatmg the patticulat procedures to be usedi?? Three more
states {Georgia, Nevada, and Rhode Island} have. passed statutes: recor-
'mendmg further study, taskmg 3 group with developing hest pracnces, or
requiring some form of written policy¥

State statutes typicallyassert that a frial judge may c:cmmder ‘the failuse
to- follow the prescribed procedures as a factor in assessing adm:smblhuy
and. mformmg the juty. Thie statutes rately require that a-trigl judge exr:lucle
such identification evidence from consideration by the | jury. However, some.
of the mdre detailed statutés, such as those in Ghio, Notth Carolina, and
West Virginia, requirethat lrwr enforcement officials use: particular practlces
(e.8., eyewitness instrucriens, a blind administrator), Other statures 1eqmre-
adherente 10 model policies or ghidelings: Utih requires that lineup pro-
cedures-be rec.orded Same jurisdictions and departments also have voluts
tarily adopted guidelines-or policies-regulating eyewitmiss identifications.3?
Several 'state «courts have issued rulings regulating Hineup pracrices (e. &
New Jersey’s Supreme. Court has fequired documentation of 1dent1ﬁcatxon
ptocedures) 1

AIDING JURORS IN ASSESSMENT OF EYEWITNESS TESTIMONY;
Expert Witncss Testimony Regarding Eyewitness Identification.

The standards for assessing the ‘admissibility of testimany by expezt

witnesses: have undergone great changes in the past two. decades. Before

1993, the Frye test allowed scientific expert tcsnmeny in federal coyrts

if it ‘met the stindard of “géneral acceptance” in the relevant seientific
community.® In 1993, the Supreme Court, in. Daubert v. Merrell Dow

]“Ste Conn.. Gen, Sran § 54 16, LWE:Sl‘"’Ol"}, 725 Ill, Coinp. Srar. % SHIOTA-5 (Wesg 246, "1}-
A, (.OdL Anm, P‘ub ‘iafct} 3-506 [Wost 20075 N.C. Gl Star. § 15A-Z84 52 (West 200771
L)fno Rev, Code Ann. 5 2933.83 (West 2010); Tex, Codé Crim. Prot, Agin, grr, 38.20 {\‘?&nt
2011); Utali Code Ann. §77:8:4 {Wesr'1988);: Va. Code Atn. §19.2-320, 02 (West 2005);.Vd
Ghode: Ann, §79.1- 102,54; 13 V.S.A. § 5581; W Va. Code Ann, § 62-1E-1 (Wx.sr 2013); Wts :
Star,'§. 175,50 (West 2005).

WEALHLR, 352, 149tk ‘Gen., Assem,; Reg, Sess. {April 20, 2007); Nev, Rev, Star. §1171. 123?
(West 2011); R.IL Gen, Laws § 12-1- 18 {West 2012); 2010 Leg. Reg. Sess, (V. 2010} :
BlSee, ¢.g, John J. Farmery, Jry Attordey Generil of the Stats of New Jersey, “Létter to All
County Frosccutors: Attainey General Guidelines for Preparing. dad Condicting Photo and
Livi Lineup 1déntification Procedures” ‘Aprii 1%, 2001, wa:]ahit afy htrp Mwsawastatent. usf
Ipsfdcjfagguide/phioroid. pdf CALEA. Standarids far Law Enforcement Agencies: 42,3.11 Line-
ups, available at: hirpr/wwiw.calen.ofg/contenilstandards-titles; lﬂternntlonaf Association . 01_
Chiefs of Police;, Modél Policy; Byewitness Tdentification {Z010)

328kite v, Dilgady, 188 N,J. 48, 6364, 902 A: ?_d ¥8% (2006).

Nhrye v United-States; 54 App. D:C; 46, 293 F 1013-(1923);

Copyright National Academy of Sciences. All ..r-.ighfs .ra__as_ta;_rve'd_-..
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Pharmacenticals, Inc. 3 ruled that, undér Federal Rule of Bvidence 702,
“trial judge must ensare that any and ail scientific testimony or evidence

adniitted is not only relevant, but reliablé.”3¥ Judges. derermirie reliability

by assessmg the scientific foundation of the expert’s testimony prior totrial,
so. that_“evidentiary reliability will be based upon scientific validity.*?
Mariy states have adopted Daubert, and miany of those that have not for-

mitally adopted Dawbert have revised theit Frye test to adopr much of the

Daitbert standdrd. In vorm, F ederal Rule of Evidence 702 has'been rewscd

“to- incorporate the holding in Daubert;3 Federal and. state courts: remain.
vdmded on whethm expert tesmnony on eyewwness 1dentiﬁcatmns js- ad

dxsc.remon whcn dec1d1ng whether to admlt SLth e}{part tesnmony Appellate

_.ruhngs emphasize that a trigl judge should use discrerion when deciding.

wherher proffered éxpére evidence satisfies the Daiibert.or Frye standards.

An incressing wumber of rulings emphasize the value of presentmg expert
testimony regarding eyewitness identification. Some courts have held thay
it can be an abuse of diseretion for- thial judge to bar the defense from
admitting such testifmony.3¥ Detaled descriptions of the relevant scientific
research findings accompany such decisions. ¥ There are also'many federal
and state'courts that continueto follow thé traditignal approach efiphasiiz-
ing thal’ credibility of eyewitnesses-is a ‘marter within the. “province of the
jury” and insisting that information regarding valid scientific reseaich in
chisarea will not assist: the jury in ts task:* 5

’4509 U S 579 {1993]

id. av 589,

--3% at 390 b,

et R Byid, 702, Rile 702 now provides: -

A witness'whao is qualifisd a8t expert by knowledge, gkills C}Lth.'IEHCE, tramlng, or edma-
tionimay testify n-the foeni of an ‘wpinion or-otherwise'if: {a} the éxpert’s séientific,. techmni
ot ¢iher sPeuahzcd Enowledge will help tlic triér of facy to noderstand thé evidents. or fo de-

3_tumme a-facrin iswoey {b) the restimony is.bascd dn sufficisne faces-or dat': {e) the ttattmon;
‘¢ the produde of reliable: printiples and methods; and {d} the experthas rcllab]y applied thc

prmczpiex aid methods so the facis of the case:
HSee, &.g., Tllitan v. Staie, 35475 \X’Bd 425,-441 {Tex. Crin, App., 2011): People-v. Ie-

-(xrmrd 813 N Y.8:2d 523, 524 {?(}(!7] State v lagren: 223 B3d. 1103, ‘Hlx tLiah 7!)(19}

08 e SJ?HHJW‘S, 212 F.3d- 306, 31 114 (fth Cin 20003,
¥Sae; e:g., Skité v, Gopelanid, 226 5.W.3d 287,299-300 (Teau: 2{3071 Tillan, 354 5.\ 3d

ArAFL Umpren 23 B3d at 1108,

Wy scholarly cxammanon ofthis case law, see, &g, “The Py ovim.c of the Jutist: ]udlctal
Resistanee. o Expert Testmony on. E)'Ummt'sm.s‘ aé Ingritarional- Rwairy, Harmzrd Laus
Rt 176'{3) 2381 {2013); R. Simtnons; ™ Conquermg the Province of the Jury: h\pcrt

“Testimony and the Professionalization of Facr: Finding,” University of Cincirmrati Faw' Revieiy

T4 TUI13: {7006}‘ G Vallas, “A Survc\ of Federa] and State Standards for the: Admission &f
Experc Testimony on the Reliabilicy of Eyeéwitnesses,” Awrierican Jowrsal of Criminal Iaw

39¢L1 FF 2001,
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Thé trend is toward greatér acceptance of expert testimony regardmg-

the factors that may" affect eyewitness identification. In a 2012 deuslon,
the Connecticut Supreme Court disavowed earlier rulmgs restricting expert
testimony and stated that such rilings.are now “out of step.with the widé-
spread judicial recogmtion that evewitness identifications are ;mtenr:a][\xr
unreliable i a variety of ways unknowh 1o the average jumr."“ Similatly,
the Pcnnsyivama Supreine Coutt recently held that expert testimony on
eyew;tnesa identifications was. no longer per se inadmissible, emphaswmg

that “courrs in- 44 states and the District-of Columbia have permitted such

testimony at the discretion of the trial judge,” and that “all federal circuits
that have consldeled the: issue, with the possible exception of the 118H
Circuit, have embraced this approach. 742 As the Seventh Circuit Court. Qf

Appeals recently explained;

’It will not.do to. reply that furars know: trorn theif dally lives that memory-
is fallible. The question thdt social science can-address-is” how fallible,
-and thus how deeply any given identification should be discounted. That
jurers have beliefs abiouc this’ daes not make expeit eviderice irrelevanty
o the contrary, it tdy snake srich evidence vitaly for if jurors® heliefs are
'mlsmk{,n then tbcy may reach incofrect” (.oncluuons Expert wldence ran
'help jutors evalidte whether their beliefs shourthe réliabiliny of eyewirness
rest:mom‘ are dorredt. 'H

Courtsalso-haveallowed: expert witnesses 1o tesnf) about parncular i$-
sués concerning eyewitress identifications, such as Gross-race: effects,. STLEss,
weapons' focus, suggestive lineup prccedures, and the like* Rareiy have
eXPETts conducted eyewitness identification research related to the specific

-case before the court. However, in one such case, in which-an experlment

'”Sm:e 1 Gmfbr:rr 306 Conn, 218, 234 {Conn. 2012}, Prior te. that décision, the Cﬂnnem—

cgat Supreme Ceuie hud loﬂb rul«.d r_h.:_t he cqhubsluv wf ;V;w:trm:es ldﬂ.ﬂ'l'lﬁl.ﬂtiﬂin 15 \Vtthln
‘the kriowledge of jutors and expert testimony’ genemﬂ} wouldnot assist thens:§ in derérmining

the guestion™ (Srate v, Kemp, supra 199 Conn. at 473, 477), and that factors a fecting-eyewit-
LRSS MEMory ary *nothing outsidethe camindn experience of mankind* {(Shirein M;'Ca’endrm.
stipra 248 ‘Cenn. ar 572, 586h ‘;
R Com. i Wa.fier, 2014 WL 2208139 * 13 (Ba. 2014] (Colidcing. authvritiesy,
BIES, w Bai tess, 567 B3d:001, 006 (7th Cir 2009y, Other fedetal courtd have found 1 it
proper. exercise- of disecetion t6 exclide expert restimany on evéwitness idéntifications. Seg;

.., Usnited Statés v, Lunphin, 192'F3d 280, 289. (24 Cie 1999). Most federal courts rear
thesubiectas:ne of. eonsiderable trial dtqcretmn SEE, &y Lntited States v, RodeigtiezBeirins,

573 £3d'35, 71-72.(L5t-Cir. 2006} For a surv ey of f foderal decisions, see Laaren Tallsnt, Note,
Throngh the Lens of Fedeval Evideirce Rule 403: An Examination of Eyewitiess | dentification

Bpert Testimany Admissibility tn thé Federat Cirenit-Cours, " Wishingron & Lee Law Review-

b8 (2): 765 {201 Tiesee alsoWalker, 2014, 2208135 *13; :
WSee, eig,, Loffus, Doxle & Dysart a¢ § 14-8{a]-|b] p. 408 n.-41-42; 410, n, 53 {5th Ld:-

rioiy 2013} teollecting casesh:

Copyright National Acadefny of Saiences. Al tights reserved,
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was conducted with the actual photo. aray used fnthe case, the federal
courts found expert testimony admissible where it was directed not only to
genéral reséarch, but also by the qiestion of whither suggestwe proccdureq
affected:the. ldentlﬁc.atmn in that case j
Expert witnesses who explain the camplications of eyew;mess 1dentlﬁ
cation can be expensive. Most tiiminal defendants are indigeur artd cdnnor
afford such assistance: ¥ In Ake v, Okfaboma, the Supremc Court held that
an indigenc defendant has a constitutional due process rightto assistance By
an expert w1tness only if that expert assistance is-so crucial to the defenge

{or such a-“significant factor”) that its denial would deprive the defendant
of a fundamentally fait ‘trial 7 In federal cotrts, Funding for expert wit-
nesses is available, and requests by indigens defendanrs are common,*® In

state courts, such assistance is’ uncomimnon, especially-in state Couts. that
rarely find denial of expért.assistarice an eyewitness. matters to be a due

process violation., :
Eipert testimony on eyewitness.memory and identifications has many'

advantages over jury instructionsas a method toexplain relevart- scientific
framework evidence to the jucy: (1) Expert witnesses can explain scientific
research ina‘more flexible mannex by presenting only the relevant: research
to the jurys {2) ‘Expert witnesses aré fainiliar with'the. sesaarch and can de-
scribe it in derail; (3) Expert witnesses can convey the state.of-the research
at'the time of the trial; (4) Expert witnesses can be cross- examined by the
othér side; and (5) Expert witriesses ¢an fiioré clearly descrilye the lnmta—
tions of the research, The benefits of éxpert testimony are of’rset somcwhar
by the expense. However, conflicting, testimony by opposing experts may
tead to confusion among the jurors. Nonetheless; trial judges. ‘have discre-
tion to, determine: whethér the potential benefits. of experr téstimony’ cuf-
weigh the cost. -

Jury Instructions Regarding Eyewitness. Identification

Some courts restricting expert tcstlmony ‘have fouild jury instructions
regarding the fallible nature of eyewimess identifications to be an accept-
able-substitute for expert testimony® At the conclusion ofa eriminal tual

‘“Neusome % McCafm, 319 E:3d 307 {Zch Gir, 2003).

#See, 0.2, Bureawof Justice Statistics, *Tindigenit, Defénse:® available at: hetp:/fwwnv. bjs. gov!"

index.cfm?ty=phdetail &clid=993.

12470 1,8 68; 82-8F (1985), Even” if an ihdigens defendant reccives funding o retain &n

expert, the, }udge mhay ieimarely decide-thatithe experr testimény is hot.ddmissible at tml
WLRUSCL §-3006A(a (1),
5de, eai., LS v fores, 689 E3d 12,20 {14t Cir 2012)(“ The jiidge was fully entited tu
cnncludf, thar this gencral: informaricn: could be more reliably and cfficiently convc\cd b}
instructiotis rather than through Queling expetts ),

Copyright National Academy. of Sciences: All fights reserved.
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thie trfal judge’cdn instruct jurors on the fastors that may resulr i an-errg-
neous-identification while also offering. instructions on the legal pimmplea
jarots must apply when agsessing the factual record.:Suth instructions nay
be. given wlhien the wirnéss testifies. Judges tend to relv on model 6t pattei

instructions, because any departure from these standard msrruu:mns may'

be a ground for appellate reversal,

The New Jersey Supréme Court viewed jury instructions ds preferable
to-expert testimony,*® The New Jersey-instructions adopted following the
Henderson decision, are by far the most detailed set of jury instructions
regardiiig eyewitness identification. evidence, Tradltlonaily instructions re-

garding eyewitness identifications have been biief and remlnd the jurors to

consider the following: (1) the ured:blht}r ofan. eye.wuness is like that of: any
other witness dnd (2) any eyewitness identification is part of the prosgcy-
tor’s burden of proofm acriminal case.’" Many-state céurts have héld thag,
.although general jury instructions regardlng credibility and che burden Gf

proof-are appropriate, njore specific instructions on eyewitness identifica-

tions  are considered an inappropridte judicial-comment on the. evidesice.
Following: the U.S. Supteme Court’s. decision in Manson o Brathivaite,
some gtate courts supplemcnted theif jury insttuctions'by mcludmg the. hve
teliability factors narned by the Supreine Courr?

In 1972, in U.S. v Teiﬁure the D.C. Circuit Court of Appedls. acioptecl
a set of influential model jury instructions to be used in appropriate federal
cases. involving eyewitiess 1dent;ﬁ|.at10ns 54 The instructions emphamzed
the iroiiowmg

You must consider the credibility of edch identification ‘witnegé in the same.
way-as any ‘other witness, consider whether he is truthful, and consider

’[’Tne New Jersey, gupreme Court indicared:’ Jary charges offer s nurmber of ndvanrage‘;'

ity ade Fdeused and cencise, awtheritative (in that juries hear them from “the reind ]‘lldg(., pise”

a.wirngss called by ong s;dc}, and.cost-Fize; they avvid possible confusion.to ]LIFOFS«LI'C':]tl‘d By
“dueling: CNDRItS; and [l!cv alipninare ther k of.ay expert. dnvading the jury’s fble or Upmmg én
an gyéwiiness’ m:dlbzht}'“ Heudersan, 37 A.3d ar, 925,

INfgn Jersey courts used such instinctions:a dr:cade before Hendersgn. See; e.g., Shrte

P Rcbmsm:, Te5 M) 32, 46-47 (NJ ”[)l)t}} ‘Soime statés have-also appraved.ingtradtieht

mformmg the jury that there may. be an mdcpendeﬂf soiree™ forab fR-courr 1dennhcariorn
See, vy Stutev. Cantion, 713 D.2d 273,281 (Ariz, 1985).

2 Pyodes v Stdre, 279 Ga. 435,439 & n6 {Ga. 2005), (suryeying stare case-law),

33%ate.n Tarurn, 219 Gonn, 721 (1991

LS I‘e.-'fm:e, 469 .28 552; 558 D0, Clr, 1972), Someétedérat courm follow thar .ap-
praath, wliile others adopt a a “fléxible approach.” See, &g Usited Srares v, Euls; 835 F2d
37,41 (2d-Cis 1987). Same more recent federal .model instractions include added deail;
reﬂectmg, y variables such as stressand grogs-race identifications. See, €,8,, Third Cirenit Mote]
Griminal Tury Instructions, 4:1 5 (Jam, 2{}14]. mraﬂable atx httpv’!www cad uscoures, gm!s;tesf
ca3/h! es/29 13%l()thaprer%zﬂfi?’ﬁOﬁna[ 20revised.pdf. ;

Copyright National Acad emy of Sciences: Al rights resetved.
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whethet he had the capatity:and opportumty to make a rellable abservas
tion on° the matter Savered i liis testimony,’s :

‘The Telfaire-instructions departed from the brief traditional mstrm.tlon_
by adding that the jury should consider factors’ related 1o theinitial mghtmg,
including *how long or short a time was wadabie, how faf or tlose the
witness was, how-goad were lighting condmons, [and] whecher the witness
had had-occasion o see.of know the: person:in the past.” The decision also.
noted thar-an identification is nrore reliakile if the witness is able to pick the
defendant out of 2 group, rather thanata showup, and that the j jury shiould
consider the fength of time between: the crime and the 1dent1ﬁcanon §6

Somé states have adapted cantionary instructions on spécific igsués
related to eyewitness. identification evidence. In State o - Leédbetter, the
Connecticut Supleme Gouit ordered lower courts te use:a special instrne-
fion i cases in which Taw enforcement failed to:instruct'the eyewitness
that the perpétrator may or may not be present in 4 lineiip.5” The- Georgia
Supreme Court concluded in 2005 that one parncular use of the Mduson v
Brathwaite factors must no 1onger be permitted: “we canno. longer enderse
an instruction. authorizing jurots to consider the witriess” cefrainty in his/
her identification as a factor to be used in deciding the reliabifity of thar
identification.” ¥ Other courts have done the same.’? Tn 1999, the New
Jetsey Supreme Court ruled in State v. Croviredy that instructons. on-cross-
racial identifications are tequired.in certain cases.®

Expert-testimony on eyewitness memory and 1dent1ﬁcat10ﬂs appeal.s to
have many 1dvantages whien used as a methiod to explain relevatit SClEl’ltIﬁL
framework evidence to the jury: However, when expert testimony is: not
available fo the defense, jury instructions may- be a preferable alternafive-
means to inform the jufy of the findings of scientific research in this area,

LER A ‘Teffan‘e,--ﬂg'&?'f’ild at 559,
“’!d ar.336.

“Slate v Ledbeiter, 275 Conn, 534, §79-580 {2005} (The #Histeaction: reads, in part,’ “tf‘lc
'md‘wdual canducting the. procedure either indicared o the switness that-s suspect ways present
in-the proceclurc ‘ot fatléd to-waen the svimess.that the perpetrawr nizy or may not bu in the
procedure‘ Pevchological studies have shown. tlmt mdu.nrm&, wyiL witness thatasuspect is pres--
entin an 1c|cnl;1hc3t:or1 procedure or hllmg to WAarn: l‘hc w1tnc'is that thice’ perperralor may nr
iy not be in the procedure fncrgases the Jikelikood that cthe witness will selecr-one of the. ‘indi:
vidualgin the procedur ¢, even whefi, the: ‘perpetratol isnot present. Thus; such behavml on rhe
pArT of the. praocedure atlpninisrrator tends 0 Increase the: ‘probability of; a mlsldenuﬁmrmn ”)

¥ Brodes, 279°Ga, at-443,

e i, SUpTa, Qo::mmnwem’tb v Payne, 476 Mass: 6932 {1998! State v Rumero, _2191
W, 59 2007). _ _ _

W%yate 1, Crotiedy, 158 N.J. 12 (1999); see alsp. [nnocence Project, “Knaw: the Cases*
MieKisiley -Cromedy,” available at heipe ;‘}’www,mnuccnccpwlea oxg(,tmtcntf'\flel\micym
Cromedy,nhp. ;

‘Copyright National Academy of Sciences. Alf rights reserved.
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Briéf instructions may not; however; ‘p*r'o'vitié sufficient-gutdance to. expldin
the relevanr scientific evidence to-the jury, bue. iengthy mstructmnh may be
cutnbersomé:and complex,

Mote ressarch is warranted to better understard how best to Lom-
municate to jurors-the factors that may affect the validity of eyewitness
testimony and-support.a more sensitive discrimination of the strengths ard
weaknesses of eyewdtness zesc;mony in individual cases. Indeed, research
ﬁndmg& on the effectiveness of jury instructions on- -assessment of eyewitness
identification. cvldence have heen mixed. In.general, such stndies. find thar
jury instructions cause jprers ta become riore suspiciois of-all cyewnness
sdentwhcanon evidende & A recent studv of the effect of the New Jetsey jury
instructions used in Hemderson found.that the dnstrictions 1educed jurorre-
liance-on. both- strong and. weak eyewitness ideritification ev1d¢nce 82 .Among
the few §tudies finding that jury instructiéns succeed in in sreasing jlirods’
sensitivity 1o the strength of such eviderice are those that study the effect oF
jury instructions presented before the eyewitness sestiniony rather-than at’
the end of the cage before dehbemru}n.‘g3 Such stuches also have exammed
‘nstructions that use visial aids rather than. tely on a ]udge s recitation of-
written instructions.® In addition, research studies might explore-the use
of videstape as @n dltérnative ‘way to present. sich information®® and the
effects of moving jury instiuctions to precede theé intrpdoction of the tL‘:Cl-
mony:by the eyewitness.

S'Fora rwmw ‘of this research, see K. A. Miartireand R, I. Kemp, “Thé Impact of Eyewitneis
Expert Evidence and ]udlual Iastruction -on Juror-Ability to Evaluate Eyewitness Testinong, "
Laeand FHiman Befardor 33: 325236, 226 {1 revu.wmg studics of fury instructions on wcwft-
ness. identification and concluding that increased skspuczsm and confusionis a common, te--
sult}: see also .1, Devenpore, G D; K:mhmugh and B. L.. Curler, “Effectivieness-of rraditiorial
'r:'ll"f:g,uard‘. ‘against erroneous conviction dvising. from mistakén eyeWwitness. identification,™ in-
Exjrert testimony on the psycbcflog'\r of ejetiitness identification, ed, B. L. Cutler {New York:
Oxford Univetsity Press, 2009), 5168 {summarizing research studyifig the Tefﬂm jury instrifc-.
tian angd. conchuding thar “cautiopary jury instructions may bé-an’ meffecm'e safeguard agamsr
erroiicots: convictions résulting fram mistaken eyewirness identificadons,”).

~A B Papailion, D, V Yokuimy €. T: Robeprson, “The Novel New Jersey Eyewitness- in-
seroetion Induces Skepnusm Bor Not, ansltmry," Aqguat 2014, availablé at: http: !fpapera.
LETS IR comfsa13fpnpers cfm?abstract. id=2475217.

63%pe, oo, N, B, Pawlenko, M. A, bafcr, R,A. Wisc, and B, Holfeld, "A Teaching Adil -Eor
Improving Jurors! Assessments of hycwlmc.sa Aceutacy,” Applied Cognitive Pq!a!mlugy 17 '_)I:_'.
190~197, Osher studies are reviewed i Maryire and Kemp, supra note 105-at 226, .

'5“Pgmlenku et al., supra-note 107.

“*4Foran. cxample of videnta ped instrircriohs, sec: Federal Judicial Center, The Pafent Pm;e&s\--.
A Qpgrien fm‘ j:{rurs, available at: B ."fwww youbube, t'afnf'watcb"u—ﬂf?QHQ !‘J’:KQP

‘Copyright National Academy of Sciences, All rights reserved..
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CONCLUSION

- The Manson v. Brathwaite test undér the, Due Process Clause of the
U.S. Constitution set out the modern test that Ieguiates the fairmess and

‘the reliability of eyewitness identification evidence. The- test evaluates- the

“reliability™ of eyewitness identifications using factors derived from prior

ntlings and not from empirically validated sources. To includes factors that

are nordiagnostic of reliability and treats factcrs suchas the confiderice of
a wirness as' independent markers of re]mbllity witen, in fact, it is now well
established that confidence judgments may, vary over time and:-can be pow-
erfully swayed by many factots. The best guidaiice for legal regulation of
eyewitness identification evidénce comes nos, however, from. constitutional
rulings, but from the careful use and understanding of scmnmﬁc ewdcmc
to guide fact-finders and decision makers.

Copyright National Academy of Sciences. All rights reseived.
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The Effect of Suspect-Filler Similarity on Eyewitness Identification
- Decisions: A Meta-Analysis

Ryan J. Fitzgerald, Heather L. Price, and Chris Orict

University of Regina

Eyewimess linguips are typically composed of a

Steve D. Charman
Florida. Internationsd ‘Urniversity

a suspect (guilty or “innocent} ahd {illers (known 1 imin=

vents), Meta-analytic. techmiques were used to investigate the gxient to which. manipulations of suspect-
filler -sinniky ity influenced identification decisions.. Comparéd with linéups with fmoderate or “high
_&1]]‘11'&1’!1}’ fillors; lineups with low sintilarity fillers werefar more likely fo, elicit suspect idefitifications,.
This was true: reg«trdlesa of whethicr the suspect was “ul}t}" or innocent, lmdcrqcormg the importance.of.
ensuring:the suspect does not stand olit-from the fitlers. Although whetticr the lineip contained fnoderate.
o high similarity fillers. had. ho reliable influence on guilty suspect ideniifiéations, & higher rate of
innocent ‘suspect misidentifications wag found- for moderate similirity Hneups, The corfespondence:
between the meta-analytic findings and cuirent Jineup construction recomniendations is discussed:

Keywords: similarity, eyewiiness identification, meéta-analysis, filler; lineup composition

Numerons factors warrant consideration when constructing a
lineaip for eyewitness identification. Orle consideration is the de-
greg to which fillers should reésemble the police sugpeet. Appra-
priute selection of fillers is crucial for chating a fiir lineup. that
bulances the Lompctmg demands of mininiizing false identification
with maximizing -culpricvidentification. A-report published by an
interdisciplinary punel of eyewitrigss éxperts recommends .con-
structing lineups toensure “the suspect dogs not unduly stand out”
{Technical Working Group for Eyewitness Evidence, 2003, p: 32).
Althouigh this requirement could be met by using fillers who are
highly simifar in appearance to.-the ‘suspect, in that same. repart
investigators, are further ddvised to “avoid using fillers that so
closely resemble the-suspect that a person familiur with the suspect
might find it-difficult to distinguish the suspect. from the fillers™ (5.
33). Iir essence, the suspeet should be accomipanied by fillérs who
are neither tyo: dissithilar nor-too similar, _

The present mefs-analysis was condocted io provide an over-
view -of how sispect-filler similarity affects identification out-
cofmes, A meta-analytic- approach is helpful because the results of
one study may, for.example, be contingent upon the materials
employed and might not gcnﬁ:rd]lle 10 all similarity manipolations

Ryan I, Fitzgerald, Heather L, Price, and Chas Odet, Department of
Psycholoay; Universily of Regina, Regina, Saskatchewan, Conade; Steve
D.Charmaii, Departrhent of Psychalogy: Florida Tategnational Unwersrtb

'_Ihls__ research was suppoerted by san Alexander Graham Bell -Canada
Graduate Schelarship (Doctéraly from the Nutaral Scicnces and Enginecr-
ing Research Council of Canuda to the first suthor: yrants from the Natural
Sciences angd Engineering Reseavch Couneil of Canadi tor the’ second and:

third authors, and Canada Foundation for Innovation Leadér's Qpportunity -

Punds. to the second and thicd anthors.

Correspandence -concerning this article should be addressed to-Ryan 1.
Bitzgerald, Depurtment of Psychotogy, University ‘of Régina; 3737 Was-
cany Parkwity: Reginu. SK. Canada, 845 0A2. E-mail: fi Tzgerr@uregina.ca,

(for a discussion of the need for stimulus. sampling, see Wells &
Windschitl, 1999).- Alihiovgh the number of stidies with direc
manipulations of suspect-filler similarity is relatively small, there
huve been several instances in which similadty has: been. mdlrectly
mdmpulated {z.g.. by adoptmg different filler selection strategies).
This méfa-analytic review summarizes studies that often differ in

their stated intentions yet each confain . common: element—a

comparison between lineups that differ in. squect-ﬁller suml.mty
Synthesizing data collected from different sources allows for g

better understanding. of how suspect-filler similatity affeets lineup

choices across different identification .conditions. A comprehen-
sive understanding s especially desirable in the case of suspect-
filler similarity munipulations, because rescurchers in this domain
have yet to implement a standard teitiad of vbjectively deterinin-
ing the similarity betwetn two persons. (Tredoux, 2002},

Filler Seleiétion

A typical lineup is composed of a policé suspect (who may be
the ciilprit of may be an innocent suspect);arid-a set of fillers who,
are kiown to be innogent, The strategy employed to. select fillers
cun influence the extent to whnh they resemble the -suspect.
Previous jesearch his focused af two filler selection stiatégies:
imafching o the appearance of the suspect and matching to' a
description of the culprit.

Mafch to Appedrance

The most commonly used method of Selecting fillefs is to match
them- to the, a'ppc'dmﬁc.e of theé suspect (Wogaltet, Malpass, &
McQuistoit, 2004), When this method is used, the criticdl concern
is defermining the appropriate level of similarity between the
filléis and the suspect. Luus and Wells (1991) briefly mentoned
the possibility of an -dptimal-similarity function in which. the
relation between suspect-fi filler similarity und lipeup. diagnostic-
fty—that 1s, the likelihood that a suspect identification is. of the
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.culprittather than am innocent suspect—ivould be characterized by
.an inverted U-shape. They suggested fow similarity lneups would
‘be expected to have low diagnosticity becaise they wonld induce

false identifications, and high similarity Hneups would 4iso be

expected to have Tow diagnosticity because hiving lineup mem-.

bers that ook oo similar to the suspect’ wnukl impede coffect
'.1dcnt|ﬁtd_nonbA A_ccordmgly,_ an optimal iineup would include. fill-
ers who li¢ somewhere in the middle of the similarity spectrum.

Althougly fillers matched 1o the sispect were inttiilly thought fo.

protect intiocent suspects from false identification (Lindsay .&
Wells, 1980), researchers have speculated that matching fillers to
the suspect’s appearance eotld “backfire™ and actnally increase the
tikelihood of innocent suspect misideéntification (Clark,

of their match to the suspect, innocent suspects are often in. a

Jingup becatse-of their match to a deseription of the culprit. As a

corisequence, the: innocent suspect would. be the lineup member

who is most similor to the perpetrator. and thus would also be the.

most likely to be misidentified, ‘Wogalter, Marwitz, and Leonard
(1992) proposed an alternative miechanism by wi hich appearance-
matched lineups could lead to inndeent suspect misidentifications,

Their reagoning rests on the notion: that because. suspects are the:
-origin of suspect-matched kneups, they will be more similar to the
-fillers thun any of the fillers are-to each other. Therefore, innacént

suspects might-be’ chosen beciuse they rgpresent the centril ten-
‘dency of the lineup. Consmtent with these predictiong, an innocent
suspect swas chosen from éne appearance-mutched fineup at a
higher rate thdan afl the' fillers combined (Clark.-& Tunnicliff,
2000).,

Match to 'Dcscrip_t"ion

Liug and Welly (1991 ) recommended using fillers who fit the
dyewitness description of the culprit, but who also possess addi-
tional features that differ from those of the culprit. They hypoth-
esized that matuhmv on features in the desﬂ.nptwn would protect
‘inribéeit suspects from false identificdtion and thart -atlowing Tea-
tures not mentioned in the description: to vary ‘would facilitate
recognition, Wells, Rydell, and Seelau {1993} provided convincing
evidgnce in bupport of this claim, Compared with lineups com-
posed of fillers'who were low in similarity to the culprit, ma_tchmg
fillers to the witess description resulted in a 30% reduction in
false identifications of thie innocent suspect and had virtually ne
etfect on correctidentitications of the culprit. Moreover, compared
-with lineups composed of fillers high in. Rimii;ili[y to the cqurit
maiching fillers to the description resulted in a 45% increuse in
correct identifications and an cqun:alcut rate of false identitica-
tions. Thus, lineups with fillers of modérate: similarity offered
protection to innocent suspects without impeding culprit identifi-
cutions. ' '

The match-to-description advuntage. observed by Wells ‘et al.
(1993) provided empirical suppott for the theoretical framework

proposed by Luus and Wells { 1991). thn eyewitnesses describe.

a culprit, they draw on fecilll memary, The fiinetion of a lineup is
to give the witness an opportunity to provide nelw, recognition-
bused information. When'the suspect matches the deseription and
the fillers do I'I()T., witnesses need not rc]} on recognition. memory

2003). The-
first to note this possibility was Navor {1992}, whe -pointed out.
that suspects and. fillets aré placed in. appearance-matched lineups,
for ditferent reasons, Unlike the fﬂlers who are aeleued bccause_.
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‘hecause the fillers can bé discounted based on the incongruence.

between their appearance. and whiat was recalled of the culprit’s
appearance, If the. suspect. h.ippem to be fnnocent, the witness, will
be prone-to false.identification because the suspect will stand out.

froni the fillers. Cabversely, when fillers match the description,

witnesses. are’ forced to rely on. recognition because all lineup.
members comespond with their recall. This explains the match-to-
description procedure’s protection of innocent suspects. from false
identificition. '
The asdvatitdge of matching to the witness description over
matching to the suspect's appearance. iy explained by the. complc-
mentary concepts of propitious heterogeneity and gratuitous sim-
larity (Wells, 1993) Lineups with fillers whaoare matched only o
the features in the description promote propitious héterogeneity,
which is the idéa that variations in the features not mentioned in.

the eycwitness description 4id the _process of recognition. Lineups

with fillers who are matched to the. appearance of the suspect
promote. gratuitous simildrity, which is the idea that matching.
fillers to features of the suspect that' ure above dnd beyond those
provided in-the witness description elirhinates important differ-
ences among the lineup members that.are neaded for recognition to.
operate effectively,

Although. the match-to-description: procedure -showed emly”
promiise,. jt -evinced. little or- no advantage over the match-to-
appearance procedure in subsequent research. In two experiments,
relative 1o appedrance-miatched lineups, description-matched line-
ups prodiced only honsignificant increases jn eculprit identifica-
tions (Juslin, Olsson, & Winman, 1996; Lindsay, Martin, & Web-

“ber,- 1994). Moreover, in one of thosé experinienis (Lindsay. et k.,

1994), the-innocent suspect misidentification rate was significantly
higher in description-matched lineups than in appearance-matched
lineups; an effect the authors atiributed to witness descriptions thut
were too vague. [n more recent expellmtnts, filler selection strat-
egy had.no effect on cilprt or innocent suspect choice rates’
{Darling, Valenting, & Memon, 2008; Tunnicliff & Clark, 2000).

“To explain the absence of a miatch-ta-description beuefit in culptit

identifications, Tunnicliff and Clark: suggested the fillers in their
appearance- -thatched linups might not have feseriibled the: suspect:
1o the. same degree as those in the experiment by Wells et al

(1993). Thesg findings suggest-matching to the witness description,
is not ille)’b the most advantageous filler selection procedure.

Furthermiore, the mafch-to-description procedure is not always a-
viable option. Luus nnd Wells (1991} outlined thres simations in
which the fillers.should not be matched 1o the eyewitness dcscrlp-
tion: (1) When the description does not correspond with the dp-
pearance of the suspect; (b} When the description is so specific that’

it would be: 1mpoas:b1e to find fillers who- match it; and (¢) When

rnuInple eyewrtnesses to the same event Teport deseriptions that.
confradict one ahother. Another problem with the match-to-

description procedure Is ‘that eyewitnesses often provide genetic

face descnpnom. which can result in a Hoeup thh fillers who fit
the descripiion yvet look nibthing like the suspect (Kdehnken, Mal-
pass, & Wogalter, 19963, Even more problematic is the sitiation.in
wliich eyewitnesses provide no information about the culprit’s
face. ln one -study {Lmdsay et al, 1994), fewer than 10% of
witnessss: ientioried tacial features in.theif dcscnptmn of a.con-
federate to whom they hiad spoken for 3 min. Andther obvious
problcm with the match- to-description procedure 15 that the eye-
witness deseription could be inaccurate (Meissner, Sporer, &

472



SUSPECT-FILLER SIMILARITY 3

‘Bchoolér, 2007; Wells et al., 1998). Thede issues could parc§
explain why only 9% of wspondu}ts in a survey of police inves-
tigators indicated using witness descnpttons as a basis for selectmg_
fillers {Wogalter et al,, 2004,

Simultanebus Veérsus Sequential Presentation

Thé manngr in-which & lineup. is presented could. moderate the
effsct of suspedt-filler sumildrity on identification ouftomes.

Lineup members tin be prescited to eyewitiigsses all at orice.

(simpltancously) o one 4t a tme (sequentially). Simultaneous
lineups have been criticized. for allowing. witnesses to adopt 2
réldtive judgment strategy (Wells, 1984). That is, witnesses view-
ing simultaneous lincups might be tempted to clicose the parson

whe looks mest girhilar to the perpetrator’in comparison to the.

other Jineup members. Although using relative judgments should

tend to lead to correct identifications from culprit-present lineups,

this strategy -is clearly problematic ‘when ‘the culprit is absent.
Lindsay and Wells (1985) consequently. devi eloped the sequential
lineup procedureto encourage witnesyes to compare each individ-
nul-linenp member with their memory of the criminal {ie., an
absolute judgment) rather than with the other linéup membets:
In’the sequential lineup, each photo is.shown, individually and

the-witness is required to decide whether-the phote is or is not'the

-cilprit Before proceeding to the next one. Lmd‘;.ly and Wells
{1985} recomniend showing each photo only tnce and ot allow-
ing witnessés to' go buck and look at previously viewed photos. Tn
-addition, to prevent the tendency to choose someone near the end
of the array, they suggest-withholding the aumber of photos that

will bé viewed from the witness (commeonly referred to'as “bagk- .

loading™). When Lindsay, ‘and Wells diregtly compared the two

Imcup prcscntatrcm formats, they observed u lower fulse Idt:nnh-'
cation rate on the thUbrltldl lineup (17%) thaon the simultaneous

.]meup (435E). Recent meta-analyses (Steb]ay, Dysart, Fuléro, &
Lindsay, 200} Steblay; Dysart, & Welly; 201 1} have stpported the
view that sequential lineups offer an effective: safeguard against
talse identification. However, correct identificatfon rates slso tend
‘to: be lower in. sequential compared withi simultaneous lineups,
Jleading some résearchers o suggest the séquential procedure en-
‘courages witness: 1o @dopt a m(_vrf.; cu_nser.'\'*alti\"_;:_de_cisi_'_(m: ceitérion
AFlowe & Bessemer, 2011;. Flowe & Ebbesen, 2007, Meissner,
"Tredoux, Parker, & MacLin, 20035). In other words, witnesses
might be less willing to choose from sequential lineups than from
simultanecus lincups.

Carlsen, Grontund, did Clark (2008) hypothesizéd that siispect-
filler simitarity could moderate lineup. prescntation “effects. Spe-
ciﬁcally. they predicted that.a sequential -adyantage would .only
emerge wher an innocent suspect resembles the culprif and stands
“out front dthér liieup mémbers WHo do not {i.e., whei the lineup
‘is biased), .atguing the innocent suspect s niuch less Hkely ta.stand
-ouf in. a sequential lineup becouse comparisons smong. lineup
‘members are.more difficult. Carlson et al. conducted two experi-

ments to-test theirhypothiesis. In the firsf experiment, simultaneons”

-and sequential lineups that only contatned fillers highly similar 1o
the innocent suspect were compared. [n support of their hypothesis
that the qequcnnal advantage. would orly emerge when Hnéups
‘were bigsed, the lifleups with highly similar fillers led to equivalent

rates of .innocent suspect misidentifications between the simulta--
‘meons and sequential condittons, Furthennore, o simultaneous ad-.

vantage was found for correctidentifications from culprit-present
lineups; howe\fer Carlson ‘et al. noted (hat this finding ways hI\ely

a-consequence -of mdlchmg the ﬁilﬁrs to the innocent suspect’s

appearance-—even in culprit-present, Imeups,mwhlch would be

expected to make the culprit stand out ‘when the ]meup meimbers

are pesented simulianeousty,

In their second experiment, Caslson et-al. (2008) dlrectly ma-
nipulated fineup fuimess by constructing lineups containing fillers
of low, woderate, and High similatity to the suipect. Again, com-
pared with sequential lineups,. simultangous. linenps produced a
highier rate of correst identification from euliprit-présent lineups,
albeit-only for those containing low similarity fillers (i.e., biased
lineups). T addition, in culprit-absent lineups the false identifica-
tion rate way lower when presented sequentially than when pre-
senfed simultaneously; howevér, similar te the simultaneous ad-
vantage for culpnbpresent lingups, the sequcnml udvuntage was
only found in the case of biased 1meups These results indicate the
degree of similarity between fillers dril the suspect can influerice
the effects of lingup presentation manipulations.. As a coise-
quence, we included lineup presentation-as a moderator variable in
the present research,

Meta-Analytic Approach

When examining suspect-filler similarity effects, one could con-

“traét the rate at which culprits and innocent suspects are clidser

bétween lineups with fillers of high versus low resemblance to the
suspect, Essentiaily, this was the appreach used by Clark and
Godfrey (3009) in their broud review of the eyewitness literature,

Based ©n & suiniary of seven tudies, Clark :and Godfrey. ¢on-
cluded that:both culprit and innocent. suspect choices ‘wete more.
prevalent when suspect- -filler-similarity wus low than when it was
high. The increase in innocent suspect misidentifications was.
greater than the ineredse in calprit identifications; suggesting that
i low similivity lineup fs ‘more likely to lead to innocent suspect.
niisidentifications than -it is to: facilitate culprit identifications,
Clgrkand Godfrey noted, ﬁuwever.-,_ that three of the seven studies
summarized contined a munipdation of clothing bigs rathér than
# manipulition of facial uppedrance. Clark and Godfrey ulso ‘did
not comment on how suspect-filter-similarity affected filler selec-

“tions und lineup rejections;. foeusing instead on suspect identifica-

tions: Filler selections are known errors; so they uré less concern-
ing than innocent suspect rms]denhflcatlons (Wells & Lindsay,
[980). However, wimnesses may be requlrcd to attempt lineup
ideniifications on.taltiplé occasions (Behrman & Davey, 2061); if
o filler Had been misidéntified on a previdus occasion, the credi-

‘bility of fhiat witness couid be jeopardized (Tunnichiff & Clark,

20009, Furthermore, filleridentfications bave beeiy shown to have
diagnostic valué; in fact, whén the a prori likelihood. of the

_suspect’s gnilt is relatively high, filleridentifications may be more

informutive -of a suspect’s innocence than suspect idéntifications.
dre of a suspeet’s guilt (Wells & Olson, 2002):

In the present reésearch, we used meta-analytic tectiniques to
investigate the effect of suspect-filler similarity on all tdemlf ica-
tion responses (suspect identifications, filler idenitifications, and.
lineop rejections). In addition, rather than stricély ¢comparing high
and low similafity lineups, both of which were. récommended
against by the Technical Working Group for Eyewitness Evidence
£2003), we compared three levels of suspect-]ﬁicr-sin‘lﬂar-ity:. Jow,
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moderate, and high, Note that these libels cortespond to relative
differences in similarity, rather than to objectively defined cate-
gories, Compured with moderate similarity lineups, low similarity
lineups were éxpected fo incredsé both corréct identifications snd

fulse identifications. Conversely, high similarity lingups were ex-

pected.to decrease correct identifications and false identifications.
Method

Procedure

Litevature search. To begin, one of the authors searched the

Psyclifo.and Wb of Scivhce databises for articles containing

virious combingtiony of the following search terms: evewitiess
ddentification, finewp, foll, filler, distructor, shmildarity, match, ap-
pearance, description, construction, Juirness,. composition. When
a relevant article was identified, its rcférenct; list, as well as the Hst
of articles in which it hdd been cited, were éxamined. Finally.
Google and: Google Scholar were searched to account for any

-artieles that were not in the aforementioned databases, The search

ended in April 2012 with 17 independent studies thar met ihe
intlusion criteria, providing data from 6,630 participants. Publica-
tion datés foit the articles ranged between 1980 and 2011.
Tnclusion criteriz. "To be included in the meta-analysis, the
study needed o be an investigation of event memary: {live events
-or video events) that inclided a comparison between two or more
lineups that ditfered in sugpect-filler similarity. Several methods of
checking similarity manipulationg were present in the: littratore:
One methad is to obtain simifarity ratings between the suspect and
‘dach-of the fillers, That is, ratérs .Observed two Taces (the suspect
und o filler) and indicated their judgment of simildrity using 4
Likert scale. The number of points.on the scale varied widely from
study to atudv ‘with some as low s 4 pomta and others as hIgh as
1,001, points. Similarity Judgments were typically, but not. always
(8.8, Juslin et al., 1996); conducted using participants who did not

‘provide data for the study itself. Another method of checking

similarity invelves conducti ng miock wimness fests in-which a setof
Jjudges view a lineup and 1dennfy the person who best fits an
evewitness description of the suspect (Dooh & Kirshenbaum,
1973}, The data olituined from mpck witness-tests can then be used
ta caleulate. effective sizescores (Malpass, 1981 Tredoux, 1998),
which: are estimates of the: nuniber of lineup methbefs who fit the
description sufficiently to: draw choices away froin the suspect,
Lincups with high effective size scores are _}l.ld}:,l:d 10-have higher
suspect-fﬂlar similarify thari Tineups with tow effective size scores
(Brigham & Brindt, 1992; Brighdm, Ready, & Spier, 19901,
Exclusion criferia. Studies thut maiipulated lineup siriflarity
within (he context ot fuce recognition paradigms {e:g., Flowe &
Ebbesén, 20077 were excluded becutise they were not considered
ta adequately correspond with the eXperience of dn eyewitness.
C_l_uthh}g'bi:':_ls_'_m_anipti_Ia_tions_ were also excluded because they were
considered fundamentally different from facial similarity manipu-
lations. Forthermore, wi'thi'n—subj_é;:t designs were excluded be-
cause we could not bé certuin that u repeated-measures design
would be nssessing the same effect -as ‘an_indepandent-groups
dcblgn {Morris & DeShon, 2002) In some studies, identifications
were made from two lineups. For example, in one study d target-
absent lineup wag followéd by a targef-presént. ]meup {Read,
Tollestrup, Hammeralcv McFadzen, & Christensen, 1990). These

Raothstein,
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studies were déult with by only including darx from the first linenp
thiit wis. shown. Following thé - procedure employed by previous
meta-analysts in the psychology and law domain. (Detfenbacher
Bornstein, Penrod, & Mc(G Jorty, 2004), unpublished studies were

excluded to-accommodate e Tegal system’s preference for pub-

lished research (&g, Daiibért v. Merrell Dow Phaimuieitticals,
19933,
Assignment of study sveights. Because of the relative nature

.of similarity judgments, vandb]llty in true effect sizey way as--
“sumed and siudy weights were assigned using the random-éffects
miodsl.(Hedges, 1992). tn'conttast to the fixed-¢ffectmodel, which
‘only takes ihie within-study variarice into account A1.e., sampling.

error) und asigns substantially greater weight to larger stidies
than to smaller studies; in the random-éffects model the weights

dssigned to smallér and larger studies are move evenly disteibuted

because both the Wwithin-stidy variance and the betweeh-study
variance are taken inte account (Borenstein, Hedges, Higgins, &
2010y, The wclght (W) for a given study in the
tandom-effedts model is caleulated as the inverse of the within-
study variance (V) and the estimated bhetween-study variance:
{T*)y combined:

1

I
v+ T

Coding.  To.account for the varying degrees of suspect_-i_iiie_r

similarity, lineups were categotized as having low, moderate, or

high similarity. Three of the study anthors were involved in' the
coding process. One aathor developed a coding guide that pro-
vitled a general desmpnon of the fillers, a. range-of mear similarity
rdtmgs and a range of effective size scores for each lineup simi-
larity (,utcgory {descriptions of the categories as well as details
about the coding guide;are provided in Appendix A; The individ-
ual stiidies within each category, as well as the proportions of*cach
identitication response, -are .provided in Appendices B-D). The.
other two aithors. independently coded the lneups using informa-
tion provided .in tite Methiods section’ of each article. Cohen's

kappa indicated the initia level of interrater reliability was accept-

able, x = 87.All ¢coding discrepancies were resolved IS consensus
through discussion between the two coders.

Effeet. size. Typically, dre of three choices is. pogible in
lineup identification tasks:  suspect 1dennr1n,at10ns fLIIer identifica-
tiong, br lmeup re]ectmns ! ]*or the purpose cf the plebent resecm.h
_t’_ e, 2., the susp_ecr. w_a_s 1_dent1fled :D_I' the suspect_wa_s not 1du1t1hcd_)
and analyzed in separate meta-analyses. This approach involved o
relatively high nuriiber of tests, and the: increased likelihood of
Type 1 encrs shiould be noted. However, by ana]yzmg each out:

“COImE, we were able 1o determing’ whether chunges in the rates of
suspect identifications corresponded with changes in. filler identi-

ficationy; or chiinges in lineup rejections,

When dealing-with binary data, meta-analysts have the option of
computing an odds ratie, 4 risk ratie, or o risk difference, Of the
thres measures, odds ratio has the best mathematical properties.
For example, risk ratio and risk difference are nof typically able to

! Researchérs occasionally providéd ‘a *not sure” option. For ease. of
comparison among studies that did or did not provide this option, alt *not
sure” vutcomies were treated as linedp rejections.
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‘assummie their full runge of values, but 'odds- ratio is: capable. of

d.sbummsz 11;5 full rangeof wi]ucs {Fleiss & Berlin, 2009}, However,
adds ratio 18 dlso the least intuitive of the three measures {Declu. .
2002, Risk difference is based on:raw units: pnd can be eusily

interpreted ‘by both. regearchers -and professionals who are unfa-.

miliar. with, statistical techniques: For example, if tates of false
identification were 25% for low- -similarity lineups and 35% for

moderité similarity lmcups ‘then the sk difference would be.

10%. A meta-analysis of previous.meta-analyses indicated similar

‘conclusions: were reachéd regardless of whether odds ratio or risk’

difference was calculated (Engels, Schmid, Terrin, Olkin, & La,
2000). Nevertheless, we calcilated both lﬁcasul_'es to ensure our
“resulty would be both dccurate and accessible, Z tests. were com-
puted to test each effect size migisure for statistical significance.

Diagnosticity., Diagnosticity ratios provide g imeasure of the

probative value of a lineup procedure by indicating, how much
moré. hkely i suspect identification is to correspond to the petpe-
trator, is opposed to ua infbeent person. Diagnesticity is caleu-
lated as the ratio.of culprit identifications’ from culprii-present
lineups to innocent suspeet identifications from-culprit-absent Tine-
ups (Wells & Lindsay, 1980). For example, if a. guilty suspect
feulprit) is chiosen by 50% -of withesses from a culprit-present

-lineup.and an innocent suspect i chogen by 205 of witnesses from..

a culprit-absent lineup, the dizgnosticity ratio-would be 3.0 (60 +
'20) indicating that a. guxlt) suspect is 3 times more hl{ely 1o be
chiosen thani an innacent. suspect. We compared these ratics smong

linéups that differed in suspect-filler similarity’ to evdluate the

extent to which lineup fillers affected diagnosticity, For diagnos-
ticity to be compared, both similarity and-culprit presence needed

to be manipulated within the stady, Because not-all studies that inet

the: inclusion griteria had both culprit-preseént and culprit-absent

‘conditions, the d:agnmtlcnty stitistics were based.on a subset of the:

studies included in the meti- almlysls Futthermore, not ali studles
included low, moderate; and high similarity Tindups. As a conse-
‘quence, 1f a.stady includéd only a comparison betwedn low dnd
moderate similaeity linéups, .datd from the modesrate similarity
tmeup from that study. would not affect the diagnosﬁ(_:it'y ratios that
‘weré calculated for the comparison between. moderate and high
similirity lineups, This approach was important because it allowed
for causal conclusions regarding any differences in diagnosticity
between two lineup types: however, the overall diagnosticity val-
ves: for all the low, moderafe, dnd high similarity Tineups ars
provided in Appendix E,

Moderator Variables

Presentation. G"_i\-'en the different strategies that are hypothg-
sized to play 4 role in evaluating simultaneons frelative judgment)
and sequential (gbsolate judgimeiit) lincups, lineup presentation
eould have wi influence-on suspeet-filler similarity effects. Catlson
etal (’008) showed thatsuspect-filler similarity can moderate the
eftect of simultaneous versus seguential lineup prexuntdtmn In'the
présenit resgarch, we togk 4 different approach-and tested whether
Jhueup presentation moderates the effect’ of manipulating suspect-
fifler similarity by including limeup presentation as.a categorical
moderator variable.

Culprit presence. Suspect-fillér similarity Has been manipy-
Jlated 1n both culprit-present and culprit-absent lineups. In.the case
of culpfit-present lineups, suspect-filler similarity always refers to

Teance as a

“the sdme thing: the degree to which the fillers resemble the culptit.

For culprt-absent lineups, suspect-filler sitilarity could again
refer to the degree of similarity between the culprit and the fillers
or-it could refer to the. degree of similarity between. the innocent
suspect and the fillers, Thiy disdrepancy is w consequence of some.

Teseurchers striving for experimental conticl by using the same.

fillers In culprit-present and culpritzabsent lineups and other re-
searchers strwmg for ecological validity by tollowing. the proce-
dures that would be used when lineups. are . constructed by law
enforcement persgnnel (Clatk & Tunnieliff; 2001). For the present
purposes, ‘we made no- distinetion between’ éulprit-absent lineups
with fillers- who were matched to the perpetrator and culprit-absent
lineups with fillers who were matched to the innocent suspect..
instead focusing on the similarity between lineups. irrespective-of
the method used. to manipulate it. Although it woild be idéal to
dnalyze the two variatiéns of suspect-filler filmtlanty on cufpm—

-absent lineups separately, the limi ted number of studies examining

suspect-filler similurity mide this. appiogch unidesirable,

Whethiér the culprit 1s present or absent in-a lineup netessarily
determinés the outcome that 1§ considercd dceurate. For culprit-
present lineups, the correct deusmn it to 1dent11 y the suspect, For
culprit-absent Nneups, the éorréct decision is to reject the lineup.
Given the fundamentdl difference betwéen # lineup that containg a
culprit and one that: does not (Wells. & Perirod, 2011), separate:
mem—'lmlyses were conducted for culprit -present and culprit-

_absent lneups instead of incliiding culprit-presence 48 1 moderasr

within:a Targer metd-analysis,

Resulfs

Two effécr size meastires were caloulated for all anulyses: odds

ratio and risk-difference. Consistent with previous research (Engels

et al., 2000), none of the. main effects differed in statistical signif-
a function of the outcome mensure. The . only modérator
analysis that differed by outcome measure was for filler identifi-
cations in the. compari$on between high and moderate similarity
lineups when the culprit was-absent, Specitically, a risk difference

that was rarginal (p = .056) cotresponded with an odds ratio that

was significant{p = .035). For the sake of avoiding rédundancy,.

‘only risk difference (the miore intaitive medsure) is 1_‘¢pe_rt_cd;Thc-

odds. ratio analyses cun be obiained by contacting. the, first author..

Risk Ditferences.(Effect Siz¢) and Diagnosticity

Table 1 presents descriptive and inferential statistics for the.
main effects of similarity, All analyses have been divided by’
whether the colprit was present or ubsent from the lineup, For each
of the. three compurisons (high vs. low similarity lifeups, moderate
¢s. law ‘similurity lineups, and moderate vs, high stwiilarity line--
ups), the froportions of ‘suspect 1dent1t1c.tt10ns filler identificy-

tans, and Hineup rejectiony are provided, as well as the-difference
befween those proportions (isk difference), The risk differente.

was compuied such that-a positivé value:syould indicate that as

similatity increased, so.'did " the- likelihood of a_given outcome.

Cony erselv, 4 negative risk difference would indicate ‘that -as

similarity increased, the likeélihood of a. given outcome déerenised,
‘Table I also-includes 956

confidenice infervals, null hypothesis
significance tests, and heterogeneity tests associated with the risk-
d__'iffercnces‘ Finally, Table 1 alsa includes the number of studies
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Table |

Aain Eff_e_cr.s_' 'c_g-f Stspect-Filler 'Sfmffar_:’ty on Identifiration Choices

Effect size and 95%

Similavity confidence interva) Test of null Heteropereity indices
) _ ] _ ) Risk Lower  Upper .
Culprit  Lincup choice & N Hipgh Low difference  -limit Hanit h P Q- (df) ] rF
Present Suspect ‘5 1338 44 65 —21 -3 .08 =316 002 178 N1 77.5
Filter 3 138 21 06 N AL 28 6.00 001 37(2) 158 458
_ Refection B N - 37 W34 03 ~03 8 ez 3w LE§{2y 4l 000
‘Absent Sugpett FE Yy ) 19 37 —.18 -27. 10} =415 001 23.2.46) oo 742
-Filler 9 1965 36 A8 A8 11 25 305 001 26.118) 008 694
Rejection 51865 A7 49 —02 -9 05 —0.87 308 15.7(8) 046 492
Moderate Lo
Present  Suspect 6 1449 47 63 —16. -326  ~05 -296 003 150(5) .0t .66
Filler 51389 24 08 16 03 29 2420 D16 dWEM  H01 883
Rejection 5 138y 32 34 —.02 -7 03 <068 499 18 76 000
Absent Suspect 7 1551 24 A0 =.16 -23 —-.09 =440 .00 11.6(6) L0720 483
Filler B 1583 22 A0 12 06 L8 4.08 .03 13907 053 496
Rejection B 1383 .50 48 82 =03 07 0.8F 417 38N g02 00.0
Hll_h Modcratc
Present Suspect 8 1996 L 47 -2 - 12 b8 ~043 0 e8]l 202(7) 001 761
Filler 7 I3 19 A7 o2 —.06 W10 D47 638 207 (B) 01 798
‘Rejection 7 1938 37 38 —A{ - 06 4 ~030 762 7.1(6) A4 151
Absent -Suspect R Y 32 20 —08 —.14 =03 =282 003 1%7(8) L6120 594
Filler it 2425 .29 22 7 £l 13 2240025 259y ood 6la
Rejection: P 2425 a7 A8 -0 —.06 03 —0.27 JTEE 15.7 (1) 210 361

(Kyand the number of participants (V) associated with each of the
three ¢omparisans.

High versus Jow similarity (Table 1), For culprit-present
lineups, the correct identification rate was significantly lower for
high similarity lineups. compired with low similarity lineups. Cor-
-respondingly. the filler identification rate was si ignificanily hlgher
for high. m‘mldnty hneups compared with low similarity lineups.
The difference in ifcorreét rejections betweéen high-and Tow sim-
ilarity. lineips-was not rélidble. Thus; it appeirs that including
fillers- who ave highly “similar to the suspect has the effect of
drawing choices away. from that suspect and toward the highly
similar-fillers, rather than toward refection of the lingup,

“When the culprit was absent, the rate of lnnocent suspect mis-
identificutions was significuntly lower for high similarity - lineups
compared with Towe similarity lineups. The rate of filler identifi-
cutions ‘was significantly higher for high similarity lineups. com-
parcd with low similarity: lineups, There was no reliable difference
in ¢orrect rejections between high and low slrnﬂdnty_}meups This
pattern of tesults closely mirrors that found when the culprif was
present. Thus, regardless of whether the culprit was present or
absent, replacing low stmilarity fillers with high smnl.irlty fillers
resulted in o decrease in snspect identifications and. an incredse in
filler identifications: '

The. rtio of culprit 1dent1haat1ons fromy culpn[—preqen( lineups
fo innocent suspect misidentifications from culprit-absent lineups
svas caleulated. forboth bigh and tow similurity lineups to.dssess
their diagnosticity. This analysis showed that the diagnostic value
of suspect choices. from high similarity lineups (5.07) was 3.11
times greater than the diagnostic value of suspect chaices from Tow
similarity lineups (1.643; Thus, conipared with low similarity line-
ups, suspect {dentifications from high similarity lineups.were mord
fikely to be.sceurate chaices,

Moderate versus low similarity (T'lble 1y, Compuarisons be-
tween moderats.and 1ow siniilarity lineups produced results'similar
tir those found when high and low similarity lineups were- com-
-pured. Specifically, compared with low similarity lineups, moder-
ute similarity lineups produced a lower rdte of suspect identifica-
tions, -a- higher rate of filler identifications, and had no: religble
effect-on linéup rejections. Again, this pattern was obtained both
when the colprit wis present and when the-culprit was absent. The
ratio of culprit identifications fo- innocent suspect misidentifica-
tions between the two lilleu[}-types.r_eveuled a-diagnostic-value off
moderate similarity lineups (3.27) that-ivas 1.47 times greater than-
the diaghostic value of low similarity lineups (2.22).

High versus moderate similarity (Table 1).. In contrast to
the previous two -cemparisons, the effect of manipuluting
whether fillers weie highly similar;or modérately similar to the
suspect was dependent upon whether the culprit was present or
absent. For culprit-present lineups, there were' no sigtiificant
differences between high and imoderate similarity lineups (for
culprit identifications, filler identifications, and. lineup rejec-
tions). In contrast, for Lulpm -absent lineups, the innocent sus-
pect misidentification rate was significantly lower when fillers
were highly similar compared with when they wete moderdtely
similar, A concomitant inciease in the hllzl identificatton rate
on h1gh similarity lmeups compared with- moderite similarity
lineups was.also observed. Consistent with the h}gh -Jow and the
moderaté-low comparisons, {he difference in correet fejections
‘between high and moderate similarity Tineups was. ot reliable.
The ratio of culprit identifications to innoeent suspect misiden-
tifications indicated that as similarity increased, so did diag-
nosticity, Specifically, the diugnostic value of high similarity
lineups={10.67y was 2.50 times greater than the diugnostic valve
of moderate similarity lineups {4.28).
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Heterogeneity

The heterogeneity: of effect s'i_z_es among studies was assessed by
‘two metrics: Cochiran’s @ and % Cochran’s. @ tests the null
‘hypothesis that the true effect size doew not.vary from study to
study-(Cochran, 1954). A sighificant O value that is greater than
expected by chance (that is, greater than the degrees of fréedom)
indicates the absence of u common effect size, .Although the ¢
statistic provides an indicktion of whethér or not thers is greater

hieterogeneity than. expected by chante, it does riot indicate- the.

7

individual effect sizes that were subject to dispersion. This was
particularly true for suspect dnd filler-identifications, which were
dlmost always significant. lu contrast; only one { test for lineup
rejections reached significance. The mean of all /7 values that were;
computed was 49,8, Using the benchmarks proposed by nggms et.
il [2003), wmean near 50 would suggest & moderate gmoung of the’
d]spcrsi_ou_m effect Sizes wus due to real differences in trie effects;

“howeéver, § few . values of z6ro wete observed in the lineup

amount of hiterogeneity that is present. In contrdst, I glves an.
indication of the extent of heterogeneiry. Spt:mh(_ally P provides -

A estimate of the proportion of the abserved: differences in effect
.size that were hecause df varlitions in troe effects, 'uy opposed to
sampling error (Higgins, Thompson, Deeks, & Altman, 2003)..
Table 1 provides ample evidence of heterogeneity in effect
sizes, indieating the assignment of wejghts using the random-
effects model wag ippropriate. Many of ithe, ) rests were signifi-
cant; indicating the: dbtained summary effects were often based on

Table 2

-refectiom dnalyses, suggesting any dispersion observed in ‘these.

effects was likely # consequence.of sampling emot.

Moderator Analysis: Lineup Presentation

Tatde 2 preseritg deseriptive and infetential statigtics for the
moderator effect of lineup presentation; including the rate of each
lineup: outcomie as-a.function of whethier the lineup was présented
simultanecusly or sequéntizlly, their associdted -risk différences,
and a significance test (Q) of the inoderating effect,

Moderaiing Effecty wf Lingup Presentation ow S{mpecr_-F iller Si'ﬁ_rz_ffan't._v ‘Manipulations

Shnilarity Rick Moderator test
Risk
Culgirit, Lineup choice’ Presentatiof K ‘High Low differcnce G df P
Present Suspact Simultangous 5 A5 By —24 0.3 1, 495
_ Sequential 2. 3s 51 —.16 _
Filler Simultancous 3 3 07 24 id [ 237
) Sequentiil 2 24 6 18
Rejeetion: Simultancous 3 36 26 A0 0.8 I 369
) Sequential 2 42 4 —.12-
Absent Suspect Simultareous i 21 A - 23 2.6 1 1t
Sequential 5 A6 27 =11 _
Filler Simultancois g A3 20 23 2.1 1 LY
Sequintiil 5 20 o7 A3
‘Rejection Simulianeots 9 38 42 = {1 04 1 59
Sequential 5 b4 A6 - 02
’ Moderaie Low
‘Present ~Buspeet Simuttancous & W51 kil a1 5.8 1 .016:
] Seqlential 2 By B2 —.30 )
Filter Simultaneous 5 24 AR A6 2 bl 137
Seyuentiak 2 A RO 28 ] ) )
‘Rejection Simuiianeous: 5 i by —A13 0.6 1 A27
) Seguential 2 42 Al AH
‘Abgent Suispect Simukaneous’ N .26 A5 —.19 7 1 A393
. Sequential 4. 21 33 -.12
Filler Simubtaneous 8 24 By J3 0.5 1 A7
Sequential & A7 07 10
Rejedtion ‘Simultaneous’ & AT 43 04 0.1 1 748
Sequential 4 6L .59- 02
High Moderate
‘Piesent Suspect Simultaneous 7 42 A9 =07 an 1 022
Sequential 2 33 23 10 o
Filler Simultaneons 6 23, 20 03 31 1 -4
‘Sequential 2 24 35 =11
Rejection Simultaneous 6 136, 35 01 0.1 1 743
Seguentiil 2 A2 A5 —.03 _ o
Absént Suspect Simultaneous 8 A3 21 — 08 13 1 L2358
Sequential & A& a1y -3 _
- Filler Simultaneous 1 I 35 R i 1 056
Sequentidl 4 20 19 L2
‘Rejection Simultaneons 1y 52 A5 - 03 0.6 i - 454
Sequential 1) b2 bl o
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~ Far culptit-present lineups, three sighificant moderator ‘effects
of lineup presentation . were observed, First, i the comparison
between moderate-and low simifarity llneups, culprit ‘identifica-
tlons were moderated by whether the lineup was presented simul-
‘taneously of seguentially. For both simultinecus and sequential
lineups, the ¢ulprit was move likely to be ideitified from a Tow
similarity lineup than from a moderate similarity lineup; however,
the increase in culprit identifications way larger for sequential
lineups than for simultaneous lineups. Second, when presented
simultaneously the eulprit identificition rate was higher in mod-
erate stmifarity lineugs than in high similarity lineups, In contrast,
whén presénted sequentially culprit-identifications were leds likely
fo occur in moderate similarity- lineups than in high similarity
lineups. Third, for simuitaneows lineups, the filler identification
rate for moderate similarity lineups was slightly lower than the

filler identification rate for high siinilarity Hieups. Conversely, for

sequential lineups the Filler identification rate for moderate siimi-
Jurity lineups wa higher than the filler identification. ruté for high
sirnilarity lneups,

For Cu]prll~db5€:nl lineups, none of the moderaling eftects of

lineup présentition reached significance, However, given the lin-
dted data dvailable, itis worth considering. some notablé trends.
Table 2 shows that decrases in suspeet-filler, similatity were
associated with greater increases in innocent suspect miisidentifi-
cattons from simuléancous ]Il‘icupb thun from sequential lieups.
For example; compared with smodérdte similarity linups, low
Simitarity linegps increased innocent suspect misidentifications by
19%%: when presented srmultaneom.ly compared with 12% when
presented sequentially, Similarly, in the comparison with hlgh
‘similarity lineups, low: similarity lineups increased innocent sas-
‘peet . piisidentifications by 23% when presented simwltaneously

compared wnh 11% ‘when presénted sequentially, Regardless: of-

haw the lineup wiis preésented,. innocent suspect l‘l‘ll%ldf:l‘lt]flt‘dt‘.onﬁ
were consistently more likely with low similatity llneupb than with

moderdte or high similarity Tineups; however, it appears this effect.

may be partly mitigated by the use of sequenitial lineups.

Discussion.

The niéta-ahalysis reveuted several key findings:

() Suspect. identifications were more common from low simi-
Tarity lisiéups than from moderate or high sinilarity lineups, This
wzas true both for culprit-identifications and. for innocént suspect
viisidentifications,

GJ) Filler identifications were more common from moderate und
high. uml].mty lineups than from low mmﬂamy Tineups. This
finding was unaffected by whether the -culprit was’ present or
_‘.ib\em

(c) Squectvtliler mmllarlty had-no rehabi-.. effects on linzup
rejections, regardiess of whether the culprit was present or absent.

(d). Whether the linsup ¢ontained modérute or high similirity
fillers had no reéliable éffect on culprit identifications; however,
innoeent suspects were significantly more likely to be misidenti-
fied from moderate similarity lineups than from high blmlld[‘lt\’
lineups.

() Increases in suspect-filler similavity corresponded with in-
.creasés irt the Uegree to which suspect identifications were, diag-
nostic-of the suspect’s guilt.

Ag expected, the presence of low siinilarity fillers was associ-

ated with an increased likelihood.of suspect identifications, This

paitern was cséen_t;inlly- u_nin:ﬂucnécd by whether or-not the culprit
was present: Moreover, whether low similarity lineups were com-
pared with' modérate or with high similafity lineups also had Tittle -

‘consequence. Such a fobust finding emphasizes the value of en--

saring the suspect does not stund out in a 'linel_,;p; When filler

-similarity increased, there was a shift from suspect identifications

to filler ideitifications ‘rather than fo lineup rejections. In other
worls, similarity fnanipulations had no reliable-éfféct on whether.

“a lingup member was.chosen or riot. Rather, the similarity of fillers

only seemed 1o mﬂuence which lineup member was chosen, 1
fillers were. dmzmllar. the suspéet was mere likely 1o be chmen If

fillers were similar, a filler wis more [ikely to be chosen.

Given that intreasing similatity resulted in-a shift from suspect
to filler identifications regardless of whether lhe -culprit was pres-
ent. or absent, the meta-analytie findings are consistent with
Clark’s 12012y agsertion that policies designed to’ prevcnt innbcent
suspect misidentifications. comé. at-the. cost of reducing torréct,
identifications of the culprrt Clearly, culptits are more easily
identified when fillers are dissimilar-fooking than when they are

.similar-looking. Howevér, the diggnosticity ratios indicated that

any reduction in culprit.identifications associated with fhcreased
filler similarity was outweighed by a more pronounced reduction
in innocent suspect misidentifications. As similatity between the
suspéet #nd fillers incieased, the-dingnosticity of suspect identifi-
cations dl§o . consistently ingcreased. Thus, although it would be
misleading to-suggest increasing suspect-filler similarity had no
cost, the reduction in culprit identifications was lower in magni-.
tude than the reducticn in infocent suspect mnisidentifications,

‘Suspect and Filler Identifications

Wells (1984) théorized that simultancous lineups encourage
witresses 1o adopt a refative judgment steategy in which linenp
members are cnmpaled with one gnother and the person who best

resenibles the culprit it chosen: Wells [1993 plD\'Idcd cumpelhng
-evidence in siupport of this claim. by comparing jdéndification
Xesponses on a culprit-present lineup 1o  lineup that' wus idenitical
except the: culprit had been - removed. without replacement. From
the cu]pl it-preseiit lineup, the culprit was chosen by approximately:

half of the witnesses-and fiflers wete chosen by one giiarter of the
witnesses. 1f witnesges. were using an absolute. Judgment strategy,

Jemoving the Lulpl‘lt would be expected to facilitate a shift from

¢ulprit ideiitifications w fineup rejections and the filler identifica-

tion rate should have been unchanged; however, that was not the

case. On-the contrary, removing the culprit resulted in & shift from
culprit identifications (o filler identifications, which more. than’
doubled. Mare recently, bising. the remoyil-withotit-replacerent
procedure, Clark and Davey (2005) replicated the shift from-culprit

1o filler identifications in simulfaneous lineups. Interestingly; a
similar shift was. present- when linéup meribers were presented
gequentially; leading Clirk ahd Davey to sujgest relative decisions

might also-pecur with sequential lineups.

“The meta-analytic results provide further support for the
notion that witnésses engage in a relative. judgment strategy
when making linéup decisiony. In culprit-absent lideups, the
innogent suspects who were chosen by researchers typl(..d.”}"
either fit the culprit’s ducriptxon {Clark & Tunmclltf 20017
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Juslin et.al., 1996; Lindsdy. & Wells, 1980; Trédouk, Paiker, &
Nunez, 2007; Wells et:al., 1993) or were highly siniilar tb the
culpril’s appearance. LC_‘urI_s_on et al., 008 Dinling et al,, 2008;
Gronlund, ‘Carlson, Dailey, & 'Gondscll, 2009: Lmdsmy et all,
1991). Thus, when lineups were comiposed of fillers who did nét
resemble the culprit. .the innocent suspect would have beéen the
lineup member who ‘best-matehed the culprit’s appearance, If
piarticipants were nsing rclatwejudnments this strategy -should

have incréused the number. of innocent suspect choices from.

low s1m11'\r1ty lineups. Conveérsely, increasing the similarity of
the fillers to the suspect should have increased the number of

filler identifications, as it would: -have increased the likelihood

that oné of the, tillers woilld have best resembled the éulpri_t._
This is precisely the pattern of results that was revealed in the
meta-analysis,

Lineup Rejections

In presious studies, manipulations of suspect-filler similarity
have produced conflicting effects on lineup rejections. [nereas-
ing similarity between the suspect and fillers has been associ-
ated with. incréuses in lineup refections (e:g., Carlson ef al.,
2008;  culprit-present, simultaneous !meups.)_, decresises in
lineup rejections. (e.g., Lindsay et al, 1991, Experiment’ 3;

culprit-present,- simultanecus- lineups), as well ag having no

effect o lineup réjections (Brewer & Wells, 2006: Charman;

Wells, & Joy, 20113 Clark & Tunnicliff, 2001 Dirling ét dl.,

2008; J"l_lsiinct al., 1996; Lir‘ldsay- eral., 1994; Lindsay & Wells,
1980; Tredoux et al., 2007;. Wells et al., 1993}: Tunnicliff and

Clark (2000) explored une sitation 6 which simildrity secms

likely fo ufféct lineup rejections: when-the Jineup has beeén

matched to the appearance of an innovent suspect who does not

resemble the-culprit. In two cxpcr1tnents they found that linenp
rejections were commonplace when noné of the lineup members
reésembled theculprit. Tunnicliff and Clark forther discussed
what might hdppen ‘when. the innacent suspect and the culprit
are similar in appearince. [f:a-similar-looking innocent suspect
were placed into a lineup with dissnmhr fillers; the lineup
would: be bissed Because the innocent auspect woild stand out.

In this scefiario, a fulse identification seerns more Tikely thun a.

Jineup rejection. Nevertheless, that has not alwuys been the
case. For example, when Lindsay-et al. (1991, Experiment: 3
biised a culprit-absent lineuptoward an inhocent suspeet, iden-
tifleation responses were split -almost evenly between false

“fdentifications:.of the innocént suspect and.correct réjections, of

the Ainetip (fillers were never chosen), Moreaver, the correct.

rejection rate”for the biased lineup _L'_‘}G%)_::-was twice the.correct
rejection rate for another lineup containing fillers who did resemble
the culprit. (23%). These data, combined with thosé reported by

“Tunnicliff and Clark, Indicate thitt libeups. low i suspect-filier
similarity are more likely to be réjected than lineups-of moderate:

or High suspect-filler similarity.
It séérns reasonable to hypdthesize that lineup rejections
wounld be inversely related to suspect-filler similarity, A Tineup

:compoqed of fillers who are highly similur to the. culpnt should

draw riore choices than a lincup composed of fillers who bear

little resemblafce to'the) culprit. A¥ intuitive as this idea may be,

dﬂtd suggesting the opposite have been reporied. For example,
Carlson et al. ("’00‘%) found: & hlghcr correct rejectlon rate for

moderite similarity lineups (47%) than for low similarity line-

ups (249, ulthough this pattern was only found for simuitane-

ous lingups. For.sequential lineups, u nonsignificant trend in the

opposite-direction was observed: Although the effect observed
by Lindsay et al; {1991):was consistent for simultaneous-and
séquential lineups, the results reported By. Carlson et al, suggést
lineup presentation mipht influence whether suspect-fillei sim-
1}.mty influences lineup rejections,

Qur evaluation of the literature on the whole showed that

similarity rarely had an effect onwhether or not a lineup was
tejected. The absence of an effect of similarity ‘on rejections

was perhaps the most consistent finding in.the: meta-analysis.
chdrdless of whether low and high, moderate. and high, or low
and moderate lineups were compared, similarity effects “on

rejection werk both simall in magiifude and nonsignificant. Why

was the rate of linetp rejectichs tnchanged by man ipulations, of
suspect-tiller similarity? One possibility is that increasing the
similarity of fillers produces contradictory effects. Tn his WITNESS
thodel;, Clark {2003) hypothesized that two factors contiibute to
suspect and filler identifications: (2} the extent to which a given
lineup member matches the witness’s memory of the - culprit
(i« can dbsolute judgment) and (b) the difference in strength of
the recoghition expeiignce between the lineup member who best
matehes the Witness™s memory ‘of the culprit and the nexi-best
alternative, Therefore, increasing suspect-filler similarity could
increase the likelibood that 4 lineup member will match the
witness's memory of the culprit and thus exgeed the criterion
for 4 eholee o be made while: smlultaneously deireasing the
difference between the best match and the next-best maich, in
turr decreasing the withiess's confidence that the: best mateh is
id fact the culpritl Were this to be the case, theSe competing
effects could, as observed in the present rescarch, result in no
net change in rejection rates. Of course, the effects would only
regate each. other it they are similar in’ strength; An effeét of
similarity -on rejections could be expected if one of these
competing effects wus sfronger ‘than the. other, which would
explain why similarity has sometimes been observed-to influ-
ence rejections.

Limitations of ‘thie Meta-Analysis

There. are, of course, limitations of the fnetu-analysis that
should be. noted. First, suspect-filler similarity- was operation-
alized as the average similarity of the fillers to the suspect.
Thus, ‘2 -moderite similarity lineup could consist entirely of
fillers who moderately resemble the suspect:or it:could consist
of some combination of fillers of low, moderate, and high
resemblance. Furthermore, similarity relutions are not limitéd fo
the resemblinée between the:suspect ind the fillers, Otfier
simiilarity relationy that could affect eyewitness accuracy in-
clude the similarity betwgen the eulprit's photo-and.the culprit’s
physlcal appearance, the smnlanty among the fillers, and the
similarity between the etlprit und the iniocest: suspect. For
instunce; the extent to which the innocent suspect resembles the
culprit-would almost certainly influence- suspect-fitler similarity
effects and ideally would have been included as a moderator
variable. Unfartunately, this was not an option because ratings
of the. similarity between the culprit-and the inriocent suspect,
_werc.-;areiy mpnrted (but see CIark &"T_ur_mi_cIi'ff, 200]_).
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Second, we €xc¢luded unpublislied studigs from the ‘analysis
to accommodate the preference for published research in ihe
legal system. Swmflcant effects are generally more likely to be
published than nonsignificant effects, so incliding unpubllshcd
studies into the metd-analysis might huve resulted in smaller
effects.

Third, despite. more than 30 years having passed smu.e the
first exploration of su spct.t-fll]m similarity effects, the literature
n this:domain is relatively small. A a Consequence, the number
of _studlc_s_ comprising appropriate tests of sinilirity limited the
scope of the meta—m_m_IySis‘ For example, researchefs-varied in
how they manipulated similarity and-a larger database would

‘have been needed to efféctively examine whether the type of

‘maitipelation influenced similarity effects. On a rélated note,
because not all studies included o mahipulatiod of lineup pre-
senfalion, our conelusions about the moderating: effect of this
variable are tentative. In Future studies of suspect-filler simi-
larity, we enéourdge resewrchers to include the full design
(similarity - culprit-presenceé X lineup presentation) to in-
crease our understanding of the relation between these thice
variables,

‘Linéup Constriiction Recomimendations

In'the report developed by the Technical Working. Group for
Eyewitness Evidence (2003), police investigators are advised
that the suspectzd calprit-should tot stind out frani the lireup
members who ‘are known to be-inpotent. The metd-analysis
results. provide ‘support for this: recommendation. Compared
withi-linebips that'had fillers of moderate of high suspect-filler
similarity, the'rate of innocent suspect misidentifications nearly

doubled wher _Eir;i:ups_'conmin_ed-' fillers of low suspect-filler-

similarity. The group’s-report further advises police investiga-
‘tors to ensure that fillers and the suspect ars not too similar: The
concern is-that using extremely similar fillers: will éssentially
resutt in a lineup of “'clones” thdat would greatly diminish the
likelihood that a culprit will be correctly-identified. However,
our synthesis. of the existing literature did not support this
assertion, Although the not-too-similar rule has a solid theoret-
eal foundation tLaus & Wells, 1991) that was’ soon after
supported by-empirical research (Wells et dl., 1993), we found
o relioble difference in correct identifications between lineups
“‘within the categories of high and moderate suspect-filler simi-
larity.

“Wells (1993) reported concern. umony some eyewitness re-
searchers that cHoosing Fillers with featurss that vary from those
of the suspect could result in lineups with an unintended bias
toward. innpeent suspec_ts;.;_'Tht: present Tesearch suggests. their
concern thay have been justifisd, [nnocent suspects were ‘sig-
ritfleantly mare likely o be misidentified from lineups of inod-
erate suspeci-filler similurity coinpared with: lineps -of high
-suspect-llller simnilarity, This increase in innocent suspect mis-
identifications, tuken fogefher with the null effect. in culprit
identifications, suggests that cither (u) the: rule- of ensuring
lineup members #re motitoo similar to the suspect ‘does not
improve pelformanue on cuiprit- present lineups and may actu-
ally contributé to. wrongful convictions or {b}-the inability fo
-obtain fillérs. who are truly of high resemblance to-the stspect
has Ted to. an incongruity between theory and practice. In other

‘words; although the nile to dvoid highly similar fillers may be

theoretically sound, tinding such fillers in practice: may be-more
difficult than had been anticipated.

Lest jt uppear that we are advocating the. 'dism_'iss_alhf i rule
that has been deemed best practice in lineup 'identif_icaﬁ_on
procédures (Turtle, Linsddy, & Wells, 2003), it is ctitical. to

-emphasize that the similarity categories weré developed in

felatiofl to one uiother and that the “high” similasity Vinieaps
might not have had the degree of similarity that has been
cautioned against. Inspection.of the similarity ratings' prowded-
by the researchers suggests this might very well have been the

-tase. Although'the lindups we categoiized #5.“high™ had ratings

higher ‘than ‘those- categorized -as “moderate;” and researchers’

“sought t& create very high similarity lineups in mahy cases, the

high :Si_mila_:'-'i;y lineups rarely I:a__ld"mean similarity ratings that
were above the midpoint of the scales that were used. The

lineups were certiinly not comprised of clones, but the rela-

fively modest similarity ratings may alsc indicate a reluctince
af those judging similarity to usé the upper end of the scale (see
Flowe & Ebbeson, 2007).

I any event, we recormmend udditionul research to further
refine Sur understandinig of what tonstitutes a lineup of fillers who
arg “too similar” 1f our findings are replicated in future studies
with. lineups in which suspect-tiller similarity is unguestionably -
high, then it might be best to advise using the most similar fillers
available. Such a recommendation would provide less. .zmbxeulty
thant the current recomimendation of using fillers who are similar,

‘hut not too similar,
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Appe_ndix- A
Coding Guide

Before the lineups were coded, guldelmet. were developed-to
facilitate-u reliable method of categorizing lineups us, -having low,
nioderate, or high suspectfiller similarity. One of the authors
deveéloped the goidelines by reading the Methods sections of
relevant urticles and taking note of how labels reséarchers asstgned
fo lineups {e.g., low. smularlty high sumlamv} corresponded with
similarity rdtmus and effective size values. However, coders were

instricted [0 pay afténtion to maore thun just the-Siimilarity fatings.

-and the effecfive size scores because these valués could be influ-
gnced by the scale that was used {e.g.. 7-point scale vs. 100-point
scale), a8 well as the instruetiony that. the researchery. provided.
Moregver, quanutatne measures of wrmxiamv were notreported in
some articles, further necessitating a more compuhunsm ap-
proach to. categorizing the linvups. To encourage the coders: to
consider more than the guantitative raiings and adopt & more

holistic evaluation of the lingups, the guidelines included a range’

of mean similarity radngs for éach of the cateporiés that over-
lapped with one another, This pravided-codery with the- flexibility
1o use information in-addition to.the similarity ratings andeffective
size scores when assigning a ¢ode.to, a lineup,

The. range of s:mx}dnty rafings and effetive size scores for-euch
cutegory is prowded below: All similyrity ratings sere converted
16 a 101-poinc scdle for ease of comparison between studiés. The
lowerend of the range of similarity ratings for the high similatity
linéups may seem low on an ahsolute scale; howvever, there is pood
reason fo suspect judges tend to ‘be conservative \\,hen assessing
the. similirity between twd faces: For instance, when Flowé and
Ebbeson (2(107) collected. judgmients ‘of Siptilarity between two

computer-generated. faces that apart ffom one feature were identi-
cal, those faces were! d%slgned a similarity Tating. of 70 {on &
1G1-point scale). Furthermore, of all the lineups included in'thie
hieti-analysis; not a sitigle. one exceeded 4 similarity tating of 60
fon a 101-point seale). Thus, in relative terms, a lmcup with
\lmlldl'lt) ratings near the mldpmnl. of & scale.can be considered-
quite high. With regard to the effective size.scores, our guidelines

-corresponid well with Brigham et al. (1990), who suggesed. a

tingtip: with an effective size of 3 tfor a 6-member lineup) should
be-considered “fair.”
Low Similarity
Fillers bear little. resemblance to'the suspect. bmu]drlty ratings
range between. () and 35 (on.u 101-point geale). Effective size

.scargs around 1-2 (for a'g-member lineup),

Moderate Similarity
Fillets fesetnble the suspect to sorne: degree, but not us much as
other poteéntial fillers, Sirnilasity ratings range betwegn 25 and- 50
(on. a 101-point- scale). 'Elj't"gctive size -scores around 2<3 (for o

“G-mentber lineup).

High Similarity
Fillers closely resemble the suspeet. Similarity ratings range
between 40 and 100.{on 4.101-point seale)- Effective size scores.
aronnd 4 -5 (for o 6-member lingup).

(Appendices continue)
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SUSPECT-FILLER SIMILARITY 13
Appendix B
Proportions of Idensification Choices'in High and Law Similarity Lineups
Culprit-prosent Culprit-absent
Suspect Fitler’ Rejection. Suspect Filler Rejection

Study Linesp  High Low  High Low High TLow  High  Low CWigh  Low  High  Low
Cutler ct al. {1987) Sim 65 6 NR NR NR NR — — 73 70 37 30
Read et-al. (1950) Sim - — — — —_— o= .14 8 27 27 59 .55
Lindsay: ei ak (1991) Exp. 3 Sim s — — — — e A0 53 xri 00 23 A7
Lindsay et al, (1991)-Exp. 3 Seq — e - — — — 07 7 .20 A0 67 93
Wells et a1, (1993) . Sim 21 43 07 36 2t J2 A3 48 12 A1 A5
Lindsay et-al, (1994y Exp. 2 Sim 66 NR NR. NE NR - — — — — —
Lindsay et-al. (1994) Exp. 3 Sim — — - | 08 .50 .39 00 53 .50
Lindsay et al. (1594) Exp: 3 ey —_— i e e e — i) A A1 .00 B8 Bl
Tredoux. et 1. (2007) Sim — — — — — - 25. A2 34 W10 A 49
Tredoux et al. (2007 Seqy — — -_ . — - 21 A1 14 15 .65 44
Carlson et'al. (2008) Sim 31 A 22 e A7 24 6 A4 31 2 33 24
Cafson et al. (2008) Seq AL 46 20 0L 39 & 20 33 16 08 64 .58
Gronlund et il (2009) Sim 42 62 31 47 eyl 3l 36 A7 32 14 32 39
Granlumd et al, (2009) Seq 3 54 25 7 44 39 28 A 28 08 4 52
Charman et al. (2011). Sim e — — — — —_ — — .50 38 .50 63
Note. . Ex.p = -cxp;‘.-rimmit; NR = nat-mporled; sim = simultaneous presc_nta{tion; seq =-sequential presentation. .

Appendix C
Proportions of Idemification Choices in Moderate and Low Similarity: Lineups
C_ulpn:'i;-pre_s_enl Culprit-absent
“Suspect Fitler Réjection Suspeet Filler Rejection

_ “Study Tineup Moderate Low Moderate Low Woderale Low Maoderate Low Moilerate. Low Modcérate Low
Lindsay & Wells (1980) Sim 58 71 2. a2 g3 s a3d 200 4l 04 28 26
Wells et al. (1993) Sim 67 7l 07 o7 .26 21 12 A3 31 A2 Y 45
Lindsay:et al. (1994)Exp. 2 Sim 7Y 8l NR: NR. NR NRr — — - o — —
Lindsay.ef al. (15994) Exp. 3 Sim — — — - - . 23 50 18 00 .56 -50
Lindsay et al. (19043 Fxp. 3 Seq — — — — — — 0F .16 10 00 R7 Bt
Juslin et al. (19963 ' Simy A4 53 20 1 A5 et 0% 09 17 A2 73 78
Fredoux-et al. (2007} Sim — — — — — — 42 42 ] <10 46 40
Tredoux et -al, (2007} Seg — — " -— - o 24 41 A3 Nk 62 A
Carlson et al. (2008) Stim 43 Wl 26 06, 32 24 430 64 23 A2 AT 24
Carlson.el al. {2008} Sed 24 Ab 24 f)ad .53 52 238 33 JF A9 w46 59
Grontund et al. {2009) Simo 37 62 w0 7 2 31 37 427 4 36 39
Gronlund el Al. (2009) Seq 22 54 39 g7 39 39 23 A0 25 08 52 52
Chayrman et al, (20113 Sim: — — —_ e e e —_— — A0 36 60 64

Nore, Exp = cxperiment; NR = not reporiedt sim = simultaneotis presentation; seq = se_qucntinl presentation,.

(Appendices. continue)
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Appendix Iy

F.:f'apam:'_m;s“qf Identification. Chotces mH:gh :and Moderate Similarily Lineups

Culprit-present Clilprit-absent
Sunspect . Filler Rejection Suspéet Filter, ~ Rejection
Study Lineup High Moderate High Muderate High Maoderate High Moderate  High .Modérutc High' Moderate
Lindsay etal, {19913 Exp. 1 Sim N 67 . 03 .03 20 .30 03 .20 03 10, 93 70
Wells'et b, (1993) Sim. 2] 67 <3 07 36 .26 a2 A2 A8 3 1 57

Lindsay et al. {1994) Exp. 2 Sim 66 el NR- NR NR -NR. —_ — — e — —
Lindsay'et of. (1994) Exp. 3 Sim . f— . o — 08 a5 39 19 S3 56
Lindsay etal, {199 Exp. 3 Seg — - —_ ap 03 N 0 B8 87

PR

Tuonnicliff & Clark {20003 Sim A3 53 25 .16 31 03 .13 31 it 66 53
Clark & Tunnictilf {2001) Sim = — — s e ik} 25 S0 16 A5 59
Brewer & Wells {2006) Sim 40 34 18 A7 42 49 — — .33 33 8 67
Dirling et al.-2008) Sim 49 45 06 09 45 47 04 o5 6 2L &1 74
Tredoux et al, {2007) Sim — P e e B — ,25 .42 34 A2 A1 1)
Tredoux et al. (2007) Heg — — - - — — S 24 BE 13 65 62
Cartson ef al, (2008) sim 31 .43 2z 2 47 3T 16 a0 &L .3 33 .47
Carlson et al. (2008) Seq 41 24 20 24 3% 83 20 .38 a6 AT .64 46
Gronlund et al. (2009 Sim 42 37 31 40 27 23 36 .37 .32 ey 32 .36.
Grorlund et al. {2009) Seg. .31 22 W25 39 44 .39 .28 23 28 25 A S5
‘Charmar et.al. (2071} Sl — — - - — — — g .50 40 .50 60

Note, Exp = expc‘ri_rr_;em;_'-NR ="got reported; sim = simultanecus presenfation; seq = scqueni.ial presertation.
Appendix: E

Diagnosticity Ratios jor Lineups of High, Moderate. and Low -S:’:specf«!? itler Similarity

o ) ) Innocent
Stmildnty Study- -Cuprit TDs suspect TDs Diagnosticity
High Lindsay et al. (1991} 767 033 232
Wells et al. (1993} 24 119 18
Lindsay et.al. {1994) 660 -043 154
Turnicliff-& Clark (2000) 531 03 7.1
Darling et al. (2008} 491 L0335 140
Cavlson et al. {2008) el 182 2.0
Gronlund et al. (2009) 364 :321 RS
M= 107
Maoderale Lindsay & Weils (1980) 580 410 1.4
Lindsay-et al. {1591} 667 200 3.5
Wells et al, (1993), 666 119 56
Lindsay et al. (1994) 90 144 53
Juslin eval, (1996 A0 170 P2
Tunuicliff & Chark {2000} 531 125 42
Darding et al..(2008) A7 047 95
Carlsom et al. (2008) 327 2333 1.0
Gromlund et-al. (20057 296 anl 1.0
M =36
Low Lindsay & Wells (1980 et 700 R
Wells er-al. (15937 T4 A29 1.7
Lindsay et al. (1994} 310 338 24
Juslih et al. (1996) L5320 .0ga 5.8
Carlsont et -al, (2008) 583 505 12
Gronlund et.al. (2009) 579 436 1.3
M=22
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