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NOTC 
PHILIP J. KOHN, PUBLIC DEFENDER 
NEVADA BAR NO. 0556 
TEGAN C. MACHNICH, DEPUTY PUBLIC DEFENDER 
NEVADA BAR NO. 11642 
PUBLIC DEFENDERS OFFICE 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
Telephone: (702) 455-4685 
Facsimile: (702) 455-5112 
Attorneys for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA,  ) 
 ) 
 Plaintiff, ) CASE NO.  C-16-316081-1 
 ) 

v. ) DEPT. NO. III 
 ) 

KEANDRE VALENTINE, ) 
 ) 
 Defendant, ) 
 ) 
 

DEFENDANT’S NOTICE OF EXPERT WITNESSES, PURSUANT TO NRS 174.234(2) 

TO:  CLARK COUNTY DISTRICT ATTORNEY: 

 You, and each of you, will please take notice that the Defendant, KEANDRE 

VALENTINE, intends to call the following expert witnesses in his case in chief: 

Jeff Fischbach (CV attached)- 9909 Topanga Canyon, Suite 205, Chatsworth, CA 91311. 

He is expected to testify regarding cell site technology including pinging, location tracking, and 

cell tower technology. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

Case Number: C-16-316081-1

Electronically Filed
6/30/2017 1:21 PM
Steven D. Grierson
CLERK OF THE COURT
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Daniel Reisberg (CV attached) – Psychology Department, Reed College, 3203 SE 

Woodstock, Blvd, Portland, OR 97202. He is expected to testify regarding identification 

procedures, eyewitness identification, and factors that can affect reliability and unreliability of 

those procedures and identifications. He will testify about mental processes that occur when 

making identifications and biases inherent therein. 

DATED this 30th of June, 2017. 
  

     PHILIP J. KOHN 
CLARK COUNTY PUBLIC DEFENDER 
 
 

     By:__/s/ Tyler Gaston__________________ 
           TYLER C. GASTON, #13488 
           Deputy Public Defender 
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CERTIFICATE OF ELECTRONIC SERVICE 

 I hereby certify that service of the above and forgoing NOTICE was served via electronic 

e-filing to the Clark County District Attorney’s Office at motions@clarkcountyda.com on this 

30th day of June, 2017 

By: /s/Egda Ramirez  
An employee of the 
Clark County Public Defender’s Office 
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For the readers’ convenience, recent additions to my CV are boxed. 

   9 January 2017 

VITA      

Daniel Reisberg 
  Patricia & Clifford Lunneborg Professor of Psychology 

 
 

Psychology Department, Reed College Voice: (503) 517-7402  or  (503) 770-0636  
3203 SE Woodstock Blvd. Fax: (503) 914-0477  
Portland, Oregon 97202  Email: reisberg@reed.edu     

 

  
 

 
Education: B.A. Swarthmore College, Psychology and Philosophy, 1975 

                     M.A. University of Pennsylvania, Psychology, 1976 
                     Ph.D. University of Pennsylvania, Psychology, 1980 
 
Positions:  Assistant Professor, New School for Social Research, 1980–1986. 
 Assistant Professor, Reed College, 1986–1989. 
 Associate Professor, Reed College, 1989–1993. 

 Visiting Scientist, Applied Psychology Unit, Medical Research Council,  
   Cambridge, England, 1994. 

 Professor, Reed College, 1993–2013. 
 Patricia & Clifford Lunneborg Professor of Psychology, 2013–present. 

  Also: Department Chair, 1995–97,  2002–04,  2006–07, 2009–2011, 2012–2014. 
 
Honors and Awards: 

  

 High Honors, Swarthmore College, 1975 
 Sigma Xi  (Promoted from Associate Member to Member, May 1984) 
 Phi Beta Kappa 
 National Science Foundation Graduate Fellow, 1975-78 
 University of Pennsylvania University Fellow, 1978 
 National Institute of Mental Health Predoctoral Fellow, 1978-80 
 Fellow of the American Association for the Advancement of Science 
   (elected to the rank of Fellow in October, 1994) 
 Fellow of the Western Psychological Association 
   (elected to the rank of Fellow in September, 1995) 
 Visiting Fellow of the British Psychological Association (September, 1999) 
 Fellow of the American Psychological Association, Division 3  
     (Experimental Psychology; elected to the rank of Fellow in August, 1999) 
 First-place team (with James Kalat and Nancy Felipe Russo) in 
     the WPA’s “Psychology Jeopardy” (April, 2000) 
 Fellow of the Association for Psychological Science 
    (Elected to the rank of Fellow in January, 2007) 
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Publications (books marked with b): 

1. Reisberg, D. (1972). Objections to the SST.  In Siegel, K. (Ed.), Talking back to The 
New York Times (pp. 319-320). N.Y.: Quadrangle Books. 

2. Schwartz, B., Reisberg, D. and Vollmecke, T. (1974). Effects of treadle training on 
autoshaped keypecking:  Learned laziness and learned industriousness, or response 
competition?  Bulletin of the Psychonomic Society, 3, 369-372. 

3. Reisberg, D. (1978).  Looking where you listen:  Visual cues and auditory attention.  
Acta Psychologica, 42, 331-341. 

4. Reisberg, D., Baron, J. and Kemler, D. (1980). Overcoming Stroop interference:  The 
effects of practice on distractor potency. Journal of Experimental Psychology: Human 
Perception and Performance, 6, 140-150. 

5. Reisberg, D., Scheiber, R. and Potemken, L. (1981). Eye position and the control of 
auditory attention. Journal of Experimental Psychology: Human Perception and 
Performance, 7, 318-323. 

6. Reisberg, D. (1983). General mental resources and perceptual judgments. Journal of 
Experimental Psychology: Human Perception and Performance, 9, 966-979. 

7. Reisberg,  D., Rappaport, I. and O’Shaughnessy, M. (1984). The limits of working 
memory: The digit digit-span.  Journal of Experimental Psychology:  Learning, 
Memory and Cognition, 10, 203-221. 

8. Reisberg,  D. and O’Shaughnessy, M. (1984). Diverting subjects’ attention slows 
figural reversals.  Perception, 13, 461-468. 

9. Reisberg, D. and McLean, J. (1985). Meta-attention: Do we know when we are being 
distracted?  Journal of General Psychology, 112, 291-306. 

10. Chambers, D. and Reisberg, D. (1985). Can mental images be ambiguous?  Journal of 
Experimental Psychology: Human Perception and Performance, 11, 317-328. 

11. Reisberg, D. and Morris, A.  (1985). Images contain what the imager put there: A 
non-replication of illusions in imagery. Bulletin of the Psychonomic Society, 23, 493-
496. 

12. Reisberg, D., Culver, C., Heuer, F. and Fischman, D. (1986). Visual memory: When 
imagery vividness makes a difference.  Journal of Mental Imagery, 10, 51-74. 

13. Heuer, F., Fischman, D. and Reisberg, D.  (1986). Why does vivid imagery hurt 
colour memory? Canadian Journal of Psychology, 40, 161-175. 
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Publications (continued; books marked with b): 

14. Reisberg, D. and Chambers, D.  (1986). Neither pictures nor propositions: The 
intensionality of mental images.  In C. Clifton (Ed.),  The Eighth Annual Conference 
of the Cognitive Science Society (pp. 208-222). Hillsdale, N.J.: Erlbaum Associates. 

15. Reisberg, D. and Leak, S.  (1987). Visual imagery and memory for appearance: Does 
Clark Gable or George C. Scott have bushier eyebrows?  Canadian Journal of 
Psychology, 41, 521-526. 

16. Reisberg,  D., McLean, J. and Goldfield, A.  (1987). Easy to hear but hard to 
understand:  A lip-reading advantage with intact auditory stimuli.  In R. Campbell 
and B. Dodd (Eds.), Hearing by Eye: The Psychology of Lip-Reading (pp. 97-114). 
Hillsdale, N.J.:  Erlbaum Associates. 

17. Reisberg, D. (1987). External representations and the advantages of externalizing 
one’s thought.  In E. Hunt (Ed.), The Ninth Annual Conference of the Cognitive 
Science Society (pp. 281-293).  Hillsdale, N.J.: Erlbaum Associates. 

18. Reisberg, D. and Heuer, F. (1987). Commentary on “Image Psychology and the 
Empirical Method.”  Journal of Mental Imagery, 11, 120-129.  

19. Reisberg, D., Heuer, F., McLean, J. and O’Shaughnessy, M. (1988). The quantity, not 
the quality, of affect predicts memory vividness. Bulletin of the Psychonomic Society, 
26, 100-103. 

20. Janata, P. and Reisberg, D. (1988). Response-time measures as a means of exploring 
tonal hierarchies.  Music Perception, 6, 163-174. 

21. Reisberg, D. and Heuer, F. (1988). Vividness, vagueness, and the quantification of 
visualizing.  Journal of Mental Imagery, 12, 89-102. 

22. Winters, L. and Reisberg, D. (1988). Mental practice or mental preparation: Why does 
imagined practice help?  Journal of Human Movement Studies, 15, 279-290.  

23. Reisberg, D. (1989). Review of Fred Dretske’s Explaining Behavior.  American 
Scientist, 77, 397. 

24. Reisberg, D., Smith, D., Baxter, D. and Sonenshine, M. (1989). “Enacted” auditory 
images are ambiguous; “pure” auditory images are not.  Quarterly Journal of 
Experimental Psychology, 41A, 619-641. 

25. Heuer, F. and Reisberg, D. (1990). Vivid memories of emotional events: The accuracy 
of remembered minutiae.  Memory & Cognition, 18, 496-506. 

26. Reisberg, D. and Chambers, D. (1991). Neither pictures nor propositions: What can we 
learn from a mental image?  Canadian Journal of Psychology, 45, 336-352. 
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Publications (continued; books marked with b): 

27. Reisberg, D., Smith, J.D., and Wilson, M. (1991). Auditory imagery.  In R. Logie and 
M. Denis (Eds.), Mental images in human cognition (pp. 59-81).  Amsterdam: 
Elsevier.   

28. Dodson, C. and Reisberg, D. (1991). Post-event misinformation has no impact on 
implicit memory.  Bulletin of the Psychonomic Society, 29, 333-336. 

b 29. Schwartz, B. and Reisberg, D. (1991). Learning and Memory. New York: Norton. 

30. Chambers, D. and Reisberg, D. (1992). What an image depicts depends on what an 
image means.  Cognitive Psychology, 24, 145-174. 

31. Smith, J.D., Wilson, M. and Reisberg, D. (1992). The role of inner speech in auditory 
imagery.  In D. Reisberg (Ed.), Auditory imagery (pp. 95-119).  Hillsdale, N.J.: 
Erlbaum Associates. 

32. Burke, A., Heuer, F. and Reisberg, D. (1992). Remembering emotional events.  
Memory & Cognition, 20, 277-290. 

33. Heuer, F. and Reisberg, D. (1992). Emotion, arousal and memory for detail.  In S.-Å. 
Christianson (Ed.), Handbook of Emotion and Memory (pp. 151-180).  Hillsdale, N.J.: 
Erlbaum Associates. 

34. Reisberg, D. and Heuer, F. (1992). Flashbulbs and memory for detail from emotional 
events.  In E. Winograd and U. Neisser (Eds.), Affect and accuracy in recall: The 
problem of “flashbulb” memories (pp. 162-190). New York: Cambridge University 
Press. 

b 35. Reisberg, D., editor. (1992). Auditory Imagery.  Hillsdale, N.J.: Erlbaum Associates.  

36. Doenias, J., Langland, S. and Reisberg, D.  (1992). A versatile, user-friendly 
tachistoscope for the Macintosh.  Behavior Research Methods, Instruments, & 
Computers, 24, 434-438. 

[The software developed at Reed and described in this article was distributed nationally,  
and produced modest revenues for Reed.  The software was listed on COMPSYCH, a 
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problem of false memories.  (Seattle, WA: September 2007). 

Presentation for the 12th Annual Insurance Fraud Conference, a year meeting 
sponsored by the insurance industry’s International Association of Special 
Investigation Units (IASIU).  Witness Interview Techniques.  (Portland, OR: 
October 2007). 

Two part presentation for Detective Division, Portland Bureau of Police, co-presented 
with Sergeant Wayne Svilar.  Can we use what we know about memory to 
improve interview procedures?   and   Improving identification procedures.  
(Portland, OR: October 2007).  
[This presentation was over-subscribed in advance, and, when given, was very 
well received.  Therefore, we offered an ‘encore’ performance in November 
2007.] 

Presentation for fraud investigators, SAIF corporation.  Interviewing witnesses: A 
scientific perspective.  (Salem, OR: October 2008). 

Presentation for Premium Auditors Training, SAIF corporation.  Detecting lies, and 
getting complete information: What can a scientific perspective tell us about 
interviewing?  (Salem, OR: October 2008). 
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Extramural activities / Community Service (partial list; continued): 

Presentation for the 29th annual meeting of the Oregon Paralegal Association.  What 
can you learn from witnesses; what can’t you learn?  (Bend, OR: October 
2008). 

Presentation for the Oregon Criminal Defense Lawyers Association, as part of their 
Juvenile Law Seminar: Working with younger children (CLE).  Interviewing 
young children: The view from the laboratory. (Newport, OR; April, 2009). 

Presentation for Premium Auditors Training, SAIF corporation.  Getting the best 
interview you can – Worries about honesty and memory accuracy.  (Kelso, 
WA: April, 2009). 

Presentation for “OTIS” – the “Old Timers Investigator Society” (a group of 
investigators working for attorneys).  Evaluating Witness I.D.’s.  (Portland, 
OR: June, 2009). 

Presentation for Metropolitan Public Defenders (CLE). Getting the best of, and the 
most from, witness narratives.  (Portland, OR: October 2009). 

Presentation for the National Association of Paralegals.  Preparing witnesses, learning 
from witnesses.  (Portland, OR: October 2009). 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  Mastering 
& controlling the trial venue: A new perspective.  (Co-presented with Laura 
Graser; Portland OR: December 2010).  This presentation focused on the effects of 
pre-trial publicity, building on what we know about jurors’ memory and judgment 
processes.  How (and when) does pre-trial publicity influence a jury?  How effective 
are the standard “remedies” to pre-trial publicity’s impact? 

Interview on Oregon Public Radio’s Think Out Loud program: “Changing the Child 
Sex-Crime Law.”  Broadcast March 28, 2011. 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  Using and 
choosing expert witnesses.  (Co-presented with Sara Snyder; Newport, OR: 
September 2011).   

Interview on Oregon Public Radio’s Think Out Loud program: “Memory and 
Eyewitness Evidence.”  Broadcast November 2, 2011. 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  
Evaluating (and improving) eye-witness identifications.  (Portland, OR: 
December 2011).   

Invited testimony before a joint meeting of the House and Senate Judiciary 
Committees: The Science of Eyewitness I.D.’s. (Salem, OR: May 2012). 

Interview on KATU television news, re: “Witnesses can be wrong; task force to look at 
how.”  (Portland, OR: May 2012). 
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Extramural activities / Community Service (partial list; continued): 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s 
new 2012 Interviewing Guidelines.  (Co-presented with Dr. Wendy Bourg and 
Lisa Maxfield; Newport, OR: April 2013). 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  Classen, 
Lawson and Eyewitness Law: The scientific evaluation of eyewitness 
identifications. (Bend, OR: June 2013). 

Presentation at the Center for Advanced Study in the Behavioral Sciences, Second 
Annual Behavioral Science Summit, on Creativity & Innovation.  (Palo Alto, 
CA: July 2013). 

Chair, External Evaluators Committee for the Psychology Department at Whitman 
College.  (Walla Walla, WA: September 2013). 

Presentation for Lewis & Clark Amnesty International Chapter: Wrongful Conviction: 
The Troy Davis Case.  (Portland, OR: April 2014). 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s 
New Protocol for Collecting Identification Evidence.  (Eugene, OR: January 
2015; also broadcast statewide as a “webinar”). 

Interview on WWL radio on “The Think Tank,” hosted by Garland Robinette, re: 
“People confess to crimes they didn’t actually commit.” (New Orleans, LA: 
February 2015). 

Interview on National Public Radio on “Philosophy Talk,” hosted by John Perry and 
Ken Taylor, re: “Your Lying Eyes: Memory, Perception, and Justice.”  
Recorded before a live audience October 2015; broadcast November 2015 
(and available online via iTunes and other podcast outlets). 

Presentation for the Oregon Innocence Project (CLE): The courts’ view of 
psychological science: The sequential lineup as a ‘case study’. (Portland, OR: 
February 2016).  

Two part presentation for the APA Division 42 Forensic Assessment Conference: 
Perception and memory in forensic settings: Current controversies, and also 
Detecting Liars: Separating science and pseudo-science. (Pasadena, CA: April 
2016). 
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Extramural activities / Community Service (partial list; continued): 

Presentation for the Idaho Association of Criminal Defense Lawyers: The scientific 
assessment of I.D. evidence: Moving beyond Manson v. Braithwaite. (Sun 
Valley, ID: March 2017). 
 

Consultant and expert witness in judicial proceedings.   
My courtroom testimony spans a range of issues, all focused on the scientific examination of 
how people perceive the world, remember what they have perceived, and think about what 
they remember.  (These are central concerns in cognitive psychology.) Specific topics for 
testimony have included the proper procedures for eliciting children’s memories; eyewitness 
identifications and also their narrative reports on crimes; earwitness identifications of 
someone’s voice; memory for conversations; the evaluation of confession evidence; and 
jurors’ memory for pretrial publicity.  I have testified in civil, criminal and family courts, and 
also in various administrative hearings, in California, Colorado, Idaho, Montana, Oregon, and 
Washington, and also in federal court.  I have consulted on civil, criminal, and military cases 
in a variety of other jurisdictions (e.g., Arizona, Michigan, New York, Nevada, Virginia, etc.) 

 
 

Professional activities (partial list): 
 

Service as Editor: 
 

  Applied Cognitive Psychology  (Editorial board, 2004-2010) 
  Cognitive Science  (Editorial board, 1990-1998)  
  Journal of General Psychology  (Consulting editor, 1984-2000)  
  Journal of Mental Imagery  (Associate Editor, 1988- 2009) 
  Memory & Cognition  (Consulting editor, 1993-1998) 
  Psychological Bulletin  (Associate Editor, 2000-2002) 
  Psychological Science  (Editorial Board, 1998- 2006) 
  Review of General Psychology  (Editorial Board, 2006-2011) 
  Emerging Trends in the Social & Behavioral Sciences: 

        Interdisciplinary Directions  (Consulting editor, 2012- ) 
  Journal of Applied Research in Memory & Cognition 

   (Associate Editor, 2015- ) 
  Philosophical Psychology  (Editorial Advisory Board, 1990- ) 
  The PsychReport  (Board of Scientific Advisors, 2013- ) 
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Professional activities (partial list, continued): 
 
Service as Reviewer (partial list): 
 

  Applied Cognitive Psychology   
  Behavioral and Brain Sciences  
  Cognition & Emotion    
  Cognitive Psychology    
  Current Directions in Psychological Science  
  Emotion 
  Experimental Neurology 
  European Journal of Cognitive Psychology 
  International Journal of Psychology 
  Journal of Applied Developmental Psychology 
  Journal of Experimental Child Psychology 
  Journal of Experimental Psychology:  General  
  Journal of Experimental Psychology:  Human Perception & Performance  
  Journal of Experimental Psychology:  Learning, Memory and Cognition  
  Journal of Memory and Language 
  Journal of Police and Criminal Psychology  
  Law and Human Behavior  
  Legal and Criminological Psychology 
  Memory 
  Memory & Cognition 
  Neurobiology of Learning & Memory 
  Perception & Psychophysics    
  Psychological Bulletin 
  Quarterly Journal of Experimental Psychology: Human Experimental Psychology 
   
 
Member or former member:

 American Psychological Association (Member, Division 3) 
   Elected Fellow of Division 3 in 1999 
  American Psychology-Law Society 
  Association for Psychological Science 
  Oregon Academy of Science 
  Psychonomic Society  
  Society for Applied Research in Memory and Cognition 
  Society for Philosophy and Psychology 
   Executive Committee, 1989-1992, 1996 - 1999 

 Western Psychological Association  
   Elected Fellow in 1995 
   Program Review Committee, 1999, 2000, 2003, 2004. 
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Addendum 1:  Community Service at Reed College: 
 

1987-8 Chair: Human Subjects Committee 

 Member: Technological Resources Committee 
    

1988-9 Chair: Division of Philosophy, Education, Religion and Psychology 
  Search Committee in Psychology 
  Technological Resources Committee 

  

 Member: Administration Committee 
  Human Subjects Committee 
 

1989-90 Chair: Human Subjects Committee 

 Member:  Committee on Academic Policy and Planning (CAPP)* 
  Judicial Review Committee 
   Search Committee in Linguistics 
   Committee on Alcohol and Drug Policy 
 

1990-91 (On sabbatical, Fall semester) 

 Member: Search Committee in Anthropology 

 

1991-92 Chair: Division of Philosophy, Education, Religion and Psychology 

 Member:  Committee on Academic Policy and Planning (CAPP)* 
  Search Committee in Psychology 
 

1992-93 Chair: CAPP Ad Hoc Subcommittee on Cognitive Science 
  Search Committee in Psychology 

 Member: Committee on Advancement and Tenure (CAT)* 
  Human Subjects Committee 
 
1993-94 (On leave, Fall semester; Vollum Sabbatical, Spring semester) 
 

1994-95 Member:    Committee on Academic Policy and Planning (CAPP)* 
  President’s Ad Hoc Committee to Review  

   Admissions & Recruiting  
  
 Chair: Search Committee in Psychology 
 
 
1995-96 Chair: Psychology Department 
  Search Committee in Psychology 
 
 Member: College Computing-Policy Committee 
  Off-campus Study Committee 

  

* Elected Committee. 

291



 
-22- 

  
 

 

Addendum 1 (continued):  Community Service at Reed College: 
 

1996-97 Chair: Psychology Department 
  Search Committee in Psychology 
 
 Member: College Computing-Policy Committee 

 
 
1997-98 Chair: Search Committee in Psychology 
 
 Member: Committee on Academic Policy and Planning (CAPP)* 
  Search Committee in Computer Science 

 
1998-99 Chair: Search Committee in Psychology (Developmental) 
  Committee on Academic Policy and Planning (CAPP)* 
  CAPP Subcommittee Investigating Class Size 
 
 Member: Search Committee in Computer Science 
 

 
1999-2000 [Half time because of sabbatical] 

 Chair: Search Committee in Psychology (Developmental & Clinical) 

 

2000-01 Member: Committee on Academic Policy and Planning (CAPP)* 
  Search Committee in Psychology (Behavioral Neuroscience) 
  Search Committee for Reed College President 
 
 
2001-02 [Half time because of leave] 
 Member: Search Committee for Reed College President 
 
2002-03 Chair: Department of Psychology 
  Paid Leave Award Committee 
 Member: Committee on Advancement and Tenure (CAT)* 
     [elected Faculty Secretary in the Spring term] 
  Search Committee in Political Science 
  Search Committee in Anthropology 
  
2003-04 Chair: Department of Psychology 
 Member: Committee on Academic Policy and Planning (CAPP)* 
  
2004-05 Member: Committee on Academic Policy and Planning (CAPP)* 
  CAPP Subcommittee on FTE planning 
 

  

* Elected Committee. 
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Addendum 1 (continued):  Community Service at Reed College: 
 

2005-06  [Half time because of sabbatical] 
 Member: CAPP Subcommittee on Thesis Loads 
  Search Committee in Psychology (Psychobiology) 
 
2006-07 Chair: Department of Psychology 
  Search Committee in Psychology (Clinical Psychology) 
 Member: Search Committee in Psychology (Psychobiology) 
  Paid Leave Awards Committee 
  Human-Subjects Research Committee 
 
2007-08 Chair: Search Committee in Psychology (Cognitive Psychology) 
 Member: Paid Leave Awards Committee 
 
2008-09 [Half time because of leave] 
 Member: Grievance Review Panel 
  
2009-10 Chair: Department of Psychology 
  Ad Hoc Committee on Advising 
  Search Committee in Psychology (Cognitive Neuroscience) 
 Member: Physical Plant Committee 
  
2010-11 Chair: Department of Psychology 
  Search Committee in Psychology (Cognitive Neuroscience) 
  Search Committee in Psychology (visiting position in Cognition) 
 Member: Physical Plant Committee 
  
2011-12 [Sabbatical year] 
  
2012-13 Chair: Department of Psychology 
  
2013-14 Chair: Department of Psychology 
  Sabbatical Fellowship Awards Committee 
 
2014-15 Member: Undergraduate Research Committee 
  Physical Plant Committee 
 
2015-16 [Half time because of leave] 
 Member: Grievance Review Panel 
  Safety Committee 
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PHILIP J. KOHN, PUBLIC DEFENDER 
NEVADA BAR NO. 0556 
TEGAN MACHNICH, DEPUTY PUBLIC DEFENDER 
NEVADA BAR NO. 11642 
PUBLIC DEFENDERS OFFICE 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
Telephone: (702) 455-3601 
Facsimile: (702) 455-5112 
Tegan.Machnich@clarkcountynv.gov 
Attorneys for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
THE STATE OF NEVADA, ) 
 ) 
 Plaintiff, ) CASE NO.  C-16-316081-1 
 ) 

v. ) DEPT. NO. III 
 ) 

KEANDRE VALENTINE, ) 
 )  
 Defendant, )  
 ) 
  

OPPOSITION TO STATE’S MOTION TO EXCLUDE EYE-WITNESS EXPERT 

TESTIMONY  

COMES NOW, the Defendant, KEANDRE VALENTINE, by and through TEGAN 

MACHNICH, Deputy Public Defender, and hereby moves this Honorable Court to deny the 

State’s Motion to Exclude Eye-Witness Expert Tesimony.  

This Motion is made and based upon all the papers and pleadings on file herein, the 

attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.  

 

    DATED this 19th day of July, 2017. 

 

       PHILIP J. KOHN 

CLARK COUNTY PUBLIC DEFENDER 

      By:__/s/_Tegan Machnich_____________ 
                TEGAN MACHNICH 
                 Deputy Public Defender 

Case Number: C-16-316081-1

Electronically Filed
7/19/2017 7:25 AM
Steven D. Grierson
CLERK OF THE COURT
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DECLARATION 

 TEGAN C. MACHNICH makes the following declaration: 

1. I am an attorney duly licensed to practice law in the State of Nevada. 

2. I am a Deputy Public Defender for the Clark County Public Defender’s 

Office. 

3. I am appointed to represent the Defendant, KEANDRE VALENTINE, in 

the instant matter. 

4. I make this Declaration in support of Defendant’s Opposition to State’s 

Motion to Exclude Eye-Witness Expert Testimony. 

5. I am more than eighteen (18) years of age, and I am competent to testify as 

to the matters stated herein.   

6. I am familiar with the facts, circumstances, and procedural history of this 

case. 

7. I am familiar with the substantive allegations made by the State of Nevada 

against Defendant, KEANDRE VALENTINE.   

8. I have personal knowledge pertaining to the facts stated herein, or I have 

been informed of these facts and believe them to be true. 

 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. NRS 53.045. 

 

 

    EXECUTED this 19th day of July, 2017. 

 

 

      __/s/_Tegan Machnich__________ 

       TEGAN MACHNICH 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

I. RELEVANT FACTUAL BACKGROUND 

 Defendant Valentine has two pending cases – the first, mentioned in the State’s Motion, 

is inadmissible in the instant case and not at issue here (any mention thereof meant only to taint 

this Court’s unbiased consideration of the law at issue). This case involves a series of robberies 

that allegedly took place during May 26 – 28, 2016.  

In its motion, the State generally includes a recitation of facts they believe to be true.  As 

stated therein, this case involves one photographic lineup (May 26, 2016 alleged victim Bass) 

and five show-up identifications (all named May 28, 2016 alleged victims).  The Defense intends 

to present an alibi witness for at least one of the alleged robberies and will be contesting the eye-

witness identification by all alleged victims.   

The State includes other anticipated evidence in its motion. Defendant Valentine does have a 

theory of defense to rebut the other evidence listed by the State, and is happy to do so outside the 

presence of the District Attorneys assigned to this matter.  If the Court is considering striking the 

identification expert in this case, Defendant Valentine requests the opportunity to present his 

theory to this Honorable Court outside the presence of the State before an ultimate decision is 

made.   

II. EXPERT EYEWITNESS IDENTIFICATION TESTIMONY IS A COMMON SCIENTIFIC AREA 

OF EXPERTISE IN THE EIGHTH JUDICIAL DISTRICT COURT 

 

 Defendant Valentine’s eye-witness identification expert is anticipated to testify about an 

area of scientific research far beyond just “cross-racial identification.” The implementation of 

eyewitness identification procedures is uncontroversial across a spectrum of professional 

disciplines and agencies, including prosecutors and law enforcement. However, the science that 
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precipitated ubiquitous use of eyewitness identification procedures involves extensive, specialized 

knowledge of the human brain and memory; more specifically, the way the human brain acquires, 

perceives, interprets, organizes, processes, and stores information.  

 Understanding the science that induced law enforcement agencies and courts—federal and 

state—to view eyewitness identifications with skepticism, and as to adopt protective procedural 

measures requires expert scientific testimony. To that end, the Defense has noticed expert 

witnesses whose expertise, generally, is the scientific assessment of memory.  

 The State presents three examples of cases where judges have declined to allow 

eyewitness identification experts testify.
1
  None of the factual scenarios are present in the State’s 

motion.  Thus, while the defense is not certain of the factual scenarios surrounding those cases, 

this Court should note that the most recent cited is from Judge Smith in 2011.   

 The Eighth Judicial District Court has, on numerous occasions, allowed eyewitness 

identification expert witness testimony.  Specifically, the Honorable Judge Adair admitted the 

testimony in 2007 (State v. Jesus Meraz, C216763 – transcript attached hereto as Exhibit A); the 

Honorable Judge Togliatti in 2016 (State v. Raul Torres – minutes attached hereto as Exhibit B); 

and this Honorable Court in 2016 (State v. Emone James – transcript attached hereto as Exhibit 

C).  Noticeably, eyewitness identification testimony has become more common in recent years.   

III. UNDER THE PROPER ANALYSIS, EYEWITNESS IDENTIFICATION EXPERT TESTIMONY 

IS ADMISSIBLE AND PROPER 

 

 An expert is competent to testify when the expert is: (1) qualified in an area of scientific, 

technical or other specialized knowledge (qualification requirement); (2) the knowledge assists 

the trier of fact in understanding the evidence or determining a fact in issue (assistance 

                                                           
1
 Note: the Hubbard decision cited on page 5 does not involve excluding an eyewitness identification expert – it 

merely addresses the legal standard as applied to the Court admitting evidence of prior bad acts.  Also, along with its 

unpublished status, the cited “decision” is actually a dissent.  See Hubbard v. State, 2016 WL 1394350, *11. 
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requirement); and (3) the testimony elicited is limited to matters within the scope of the expert’s 

knowledge (limited scope requirement). NRS 50.275; Hallmark v. Eldridge, 189 P.3d 646, 650 

(2008). The trial court, in the exercise of its sound discretion, determines whether an expert meets 

the Hallmark requirements for admissibility. Higgs v. State, 222 P.3d 648, 658-59 (2010). 

However, the Nevada Supreme Court in Higgs fervently rejected the notion that the requirements 

outlined in NRS 50.275 were exhaustive. Id. at 658. Instead, the statute is a general guide to be 

applied according to the particularities of individual. Specifically, the Court noted that the 

qualification, assistance and limited scope requirements may not apply in each instance or 

uniformly across cases. Id. at 659. NRS 50.275 “ensure[s] reliability and relevance, while not 

imposing upon a judge a mandate to determine scientific falsifiability and error rate for each 

case.” Id. at 659.  

 The Nevada Supreme Court has considered NRS 50.275 in cases involving eyewitness 

identification testimony to determine whether an expert’s testimony is admissible at trial. 

Specifically, in Echavarria v. State, eyewitness identification experts were evaluated under the 

following criteria: An eyewitness identification expert must be (1) a qualified expert who testifies 

to (2) a proper subject in (3) conformity to a generally accepted explanatory theory under 

circumstances in which the testimony’s (4) probative value outweighs its prejudicial effect. 108 

Nev. 734, 746 (1992) (citing United States v. Amaral, 488 F.2d 1148, 1153 (9
th

 Cir. 1973)).  

 While evaluation of expert testimony admissibility pursuant to the Echavarria factors is 

required to determine admissibility, the Nevada Supreme Court has cautioned trial courts not to 

ignore the reliability of an identification witness. 108 Nev. at 746. When specifically addressing 

the admissibility of expert eyewitness identification testimony, the Court in Echavarria found 

problems with the eyewitness identification evidence that, in the Court’s mind, raised 

considerable doubt as to the identification’s reliability. Id. at 746-47. In light of this considerable 
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doubt and unreliability, the Court deemed said expert testimony both relevant and helpful to the 

jury. Id. (finding that the trial court erred in denying admission of expert eyewitness identification 

testimony). 

A. Echavarria Factors 

a. Qualified Expert 

 The Echavarria court requires the expert witness to possess the qualifications and 

education concomitant to his/her expert designation. 108 Nev. at 746. All noticed experts (of 

which the defense intends to call only one), are properly qualified experts in the field of 

experimental psychology.  

Dr. Reisberg has earned bachelors, masters and doctoral degrees in psychology, and 

specializes in the scientific assessment of memory. Dr. Reisberg is a published author in the field 

of experimental psychology—specifically, inter alia, the science of memory—and has served as 

an editor for peer reviewed scientific journals. Dr. Reisberg currently serves as a Patricia & 

Clifford Lunneborg Professor of Psychology at Reed College in Portland, Oregon. With regard to 

memory and eyewitness identification in particular, Dr. Reisberg’s work has been published, on 

dozens of occasions, in books and peer-reviewed, scientific journals. Additionally, Dr. Reisberg 

has testified over 150 times over the last fifteen (15) to twenty (20) years. All of his trial 

testimony has been in the area of scientific assessment of memory, and most of that testimony 

was heard in the context of criminal trials.  Dr. Loftus, Dr. Smith, Dr. Davis and Dr. Copeland 

similarly hold bachelors, masters and doctoral degrees in psychology. They have likewise 

authored innumerous studies and books and are highly honored/awarded scholars.   

All noticed eye-witness experts possesses stellar qualifications in their field, in keeping 

with NRS 50.275 as interpreted by Hallmark, 189 P.3d 646 (2008), and Echevarria, 108 Nev. 734 

(1992). Furthermore, their testimony will assist the trier in fact in understanding the science—
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science relating to the human brain and memory—underlying the urgent need for promulgation, 

implementation, and adherence to procedural protections in the context of eyewitness 

identifications. All CVs were previously submitted to this Court and the State. 

b. Proper Subject 

 Eye-witness identification testimony is a proper subject for testimony at trial in the 

instant matter. Expert testimony involves specialized knowledge that will assist the trier in fact 

to understand the evidence or determine a fact in issue. NRS 50.275 (emphasis added). 

Scientific testimony pertaining to the chemistry and psychology of the human brain far exceeds 

the experience and common sense knowledge of a lay juror. In addition to the likely naiveté of 

lay jurors in re the intricacies of human brain science, the specialized, scientific information to 

which the noticed experts would testify far exceeds the scope of a lay witness’s knowledge and 

experience. This, of course, means that the Defense, at trial, cannot elicit, through cross-

examination, information to which any of the noticed experts would testify from the 

eyewitnesses in this case.   

 There is no doubt that the eyewitness identifications in this case are integral to the State’s 

prosecution. There is also no doubt that the Defendant is entitled to a competent, vigorous 

Defense; but this this is especially true where, as here, the State has filed a notice of intent to 

seek habitual offender treatment in the event of conviction. This makes a conviction in this case 

punishable by up to life in prison. The noticed experts will educate the jury with regard to the 

human brain, memory, and the application of his specialized knowledge to the facts in this case. 

The testifying expert will not draw an ultimate opinion on the reliability of the eyewitness 

identification in this case—that is for the jury to decide. Instead, he/she will provide a scientific 

framework within which the jurors may consider the eyewitness identifications in this case.  
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 The testifying expert will neither usurp the function of the jury, nor unduly influence their 

determination of eyewitness identification reliability. The jury will generally understand, through 

common sense and experience, the factual context in which the eyewitness identifications in this 

case occurred. However, the testifying expert’s testimony will focus on how the human brain 

acquires, processes, and stores information—like the factual circumstances to which other 

witnesses will testify—and the ways in which those factual circumstances affect memory. Cross-

examination of the lay eyewitnesses in this case will not yield this kind of specialized knowledge, 

yet it is necessary for a jury to consider this information in making an educated, accurate 

determination as to the credibility of eyewitness identification testimony. As such, is undoubtedly 

a proper subject for trial testimony. 

c. Conformity to a Generally Accepted Explanatory Theory  

The science that the defense wishes to elicit is generally accepted not only in the 

scientific community, but also in the law enforcement community—state and federal—and in the 

court system. In fact, the vast majority of United States judicial jurisdictions—forty-seven (47) 

of fifty (50) states—routinely allow expert testimony in re the psychology of eyewitness 

identification). Regarding the scientific community specifically, The National Academy of 

Science has endorsed the science to the defense wishes to elicit through the testifying expert’s 

testimony. As recently as 2014, the National Academy of Science has noted a significant trend 

“toward greater acceptance of expert testimony regarding the factors that may affect eyewitness 

identification.” See ASSESSING THE CULPRIT, Chapter 3: The Legal Framework for Assessment of 

Eyewitness Identification Evidence, p. 31-44 (attached hereto as “Exhibit D.”) 

Additionally, there have been numerous scientific articles on the efficacy of eyewitness 

testimony published in recent years.  Illustrative of this fact are the two scientific studies – The 

Effect of Suspect-Filler Similarity on Eyewitness Identification Decisions: A Meta-Analysis, 
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attached hereto as Exhibit E and The Eyewitness Post Identification Feedback Effect 15 Years 

Later: Theoretical and Policy Implications, attached hereto as Exhibit F.   

 Additionally, all noticed experts have a list of peer-reviewed publications in respected 

scientific journals, and have, on multiple occasions, been entrusted with evaluating the work of 

scientists in their field. Advancements in science are precipitated by professional disagreement, 

which, in turn, is the impetus for continued research and testing. The testifying expert will testify 

to the scientific processes underlying the accumulation of reliable scientific conclusions 

pertaining to memory and eyewitness identifications in criminal cases. They can also testify to 

the limitations of scientific evidence pertaining to memory and eyewitness identifications.  

 It is worth mentioning that the State’s argument against the admissibility of eyewitness 

identification expert testimony relies on cases largely dated in the 1980’s and 1990’s.  Because 

only string cites are presented without factual scenarios, the exact reasoning is not evidenced.  

The only Nevada Supreme Court case cited in support of its contention that eyewitness 

identification expert testimony would improperly invade the province of the jury is Porter v. 

State, 94 Nev. 142 (1978), which is from nearly 40 years ago and was distinguished by 

Echavarria v. State, 108 Nev. 734 (1992).   

d. Probative Value Versus Prejudicial Effect 

 An expert is qualified to testify if the probative value of his testimony is not substantially 

outweighed by prejudicial effect. Here, the proffered expert testimony is probative of evidence 

central to the State’s prosecution: eyewitness identification implicating Defendant Valentine. He 

will elucidate the circumstantial factors and scientific processes impacting perception and 

memory. This testimony will educate the jury, allowing it to make an appropriate, informed, 

accurate assessment of witness credibility as it pertains, specifically, to eyewitness identification.  
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 As noted above, the testifying expert will not draw or testify to any ultimate conclusion 

regarding the accuracy of the identifications in this case or the credibility of witnesses who 

testify thereto. Those are not determinations for an expert to make, a fact of which he/she is well 

aware. The Defense acknowledges that, were its expert to draw such conclusions at trial, his/her 

testimony in that regard would unfairly prejudice the State. Having acknowledged the same, the 

Defense would not elicit such testimony. 

 The probative value of Dr. Reisberg’s testimony is not outweighed by potential 

prejudicial effect to the State. In the prior-bad-acts context, the State frequently argues that the 

introduction of bad acts evidence is not excludable simply because it prejudices the Defendant 

because, after all, all inculpatory evidence prejudices the Defendant. That argument holds true in 

this context: expert testimony is not so prejudicial as to warrant exclusion just because there is 

potential for the testimony to hurt the State’s case. That this testimony will aid in defending Mr. 

Valentine does render it inadmissible. An eyewitness identification expert’s testimony is 

probative of the eyewitness identifications in this case, and will provide the jury with a thorough 

and sophisticated understanding of those factors that impact risk of error in identifications. This 

information is relevant, probative, and admissible because the prejudicial impact, if any, to the 

State would be minimal.  

B. Eyewitness expert testimony will assist the trier of fact in understanding eyewitness 

identification science.  
 

The expert testimony will educate the jury far beyond the common sense and experience 

it brings to bear in this case. Specifically, the testifying expert will explain how the human brain 

acquires, interprets, processes, and stores information, and he will elucidate how this science 

impacts risk of error in eyewitness identifications. As mentioned above, the jury will use this 

information to draw its own conclusions about the accuracy of the identifications in this case, 
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and the credibility of the witnesses who testify thereto. This cannot be overstated: any testifying 

expert will neither usurp nor even marginally infringe upon the province of the jury.  

Very simply, the jury must understand the science that explains the relationship between 

memory and the risk of error in eyewitness identification. This is especially true in a case where, 

as here, law enforcement utilized policies that are potential suspect when considered in the light 

of accepted scientific principles, resulting in a presumptively suggestive eyewitness 

identification procedure, the impact of which the identifying lay witnesses are entirely unaware. 

Due process and fundamental fairness dictate that Mr. Valentine be permitted to contextualize 

these identifications by educating the jury with expert testimony—testimony regarding the 

fallibility of memory and the corresponding risk, if any, of eyewitness misidentification. Mr. 

Valentine cannot elicit this testimony through the cross-examination of lay witnesses; this is 

especially true because, some of the cognitive processes that introduce risk of error occur 

unbeknownst to the identifying eyewitness. Expert testimony is the only way to present this 

information, and this information is critical to enabling the jury to accurately assess two critical, 

factual issues in this case: identification accuracy and witness credibility.  

C. The facts in this case demand expert testimony as to the science of eyewitness 

identification.  

 

The noticed eyewitness identification experts are qualified as experts under the Hallmark 

factors. Their testimony is admissible, especially in light of the questionable identifications in 

this case. All but one of the alleged identifications was conducted as “show-ups” and took place 

in front of marked police vehicles while Mr. Valentine was handcuffed. The single “six-pack” 

line-up was similarly improperly conducted, as the arresting detective who knew the identity of 

the alleged suspect conducted line-up. Additionally, the descriptions of the alleged subject are 
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not identical to Mr. Valentine.  This case was taken to the Grand Jury, so defense counsel has not 

been afforded the opportunity to question the eyewitnesses on the details of their identifications.  

The Nevada Supreme Court permits expert eyewitness identification testimony if the 

facts of a given case reveal considerable doubt as to the reliability of an eyewitness. See 

Echavarria, 108 Nev. at 746. The Court held in Echavarria that it was error to exclude expert 

eyewitness identification testimony where, as here, considerable doubt as to the reliability of an 

identification renders expert testimony necessary and admissible. Id. at 746-47. 

In this case, the police orchestrated—in violation of recommendations promulgated by 

both the Department of Justice and the National Academy of Science— unnecessarily suggestive 

environments for the identifications. Defendant Valentine’s defense is largely based upon 

questionable nature of the alleged identifications.  In short, law enforcement actions in this case 

raise considerable doubt as to the reliability of the identifications in this case, rendering expert 

testimony necessary, relevant, and admissible. Id. 

If the Court wishes to know more about how the defense intends to contradict the 

additional evidence stated as “fact” in the State’s motion, defense counsel is more than happy to 

offer details outside the presence of the State.  

/// 

/// 

/// 

/// 

/// 

/// 

/// 

///  
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D. CONCLUSION 

Given the foregoing, Defendant KEANDRE VALENTINE respectfully moves this 

Honorable Court to deny the State’s Motion to Exclude Eyewitness Expert Testimony.  If the 

Court is not inclined to deny the State’s motion on the moving papers alone, the Defendant 

requests an opportunity to proffer its additional defense theories outside the presence of the 

State.  The Defense has no issue with providing the State with articles / publications of the 

testifying expert in advance of the expert’s testimony.    

 

DATED this 19th day of July, 2017. 

 

       PHILIP J. KOHN 

CLARK COUNTY PUBLIC DEFENDER 

      By:__/s/_Tegan Machnich _____________ 
                TEGAN MACHNICH 
                 Deputy Public Defender 
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CERTIFICATE OF ELECTRONIC SERVICE 

 I hereby certify that service of the above and foregoing Opposition was served via 

electronic e-filing to the Clark County District Attorney’s Office at motions@clarkcountyda.com 

on this 19th day of July, 2017. 

 

      By: /s/ Erin Prisbrey     

                Employee of the Public Defender’s Office 
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