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Motion for Return of Seized Property tfiled on 2/1 372009 4154-4164
Mation in Limine {o Bar Admission of Evidence that the Detendant .
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Mation to Suppress filed on 5/8/2008 - T 1283-1315
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Recordings filed on 5/9/2008 1339-1342
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5/9/2008 ) 1364-1365
Opposition to Defendant’s Motion in Limine to Bar Admission of
Evidence filed on 5/9/2008 e . 1362-1363
Uppesition to Defendant’s Motion to Withdraw Guilty Plea filed on
| 3/27/2009 o 42uR.4311
Opposition o Motion in Limine to Exclude Precluded Evidence
Attributed to Co-Defendant’s From being Admitted During Trial against
 the Defendant, Bryan Ferpason filed on 5/8/2008 1316-1318
Order Amending Indictment filed on 5/1/2008 1123-1124
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Order Appointing Counse! hifed on 12/19/2008
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Order Appointing Counge] filed on 2/7/2007 0680
Order Denying Defendant’s Motion to Withdraw Guilly Plea filed on
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Order Denying Motion for Return of Seized Property filed on 4/17/2009 | 43174318
Order filed on 10/18/201] 4504-4505
Order filed on 11/63/2011 ) 4509-4510
. Order filed on 2/1/2007 T ] 0677 |
Order filed on 2/14/2607 (688-0689 B
Order filed on 7/3/2007 1001-1006
Order filed on 8/13/2008 1540-1541 |
| Order filed on 8/23/2008 1565-1566
| Order for Pelition for Wit of Habeas Corpus filed on 6/16/2011 4443
- Order for production of Inmate — Brvan Fergason, aka Brvan Michae]
 Fergason, BAC #96803 iiled on 4/6:2016 47154716
| Order for Production of Inmate Bryan Fergason filed on 8/19/2008 1563- I564
: Order for Production of Inmales filed on 5/21/2007 (1993-0995
Crder of Appointment filed on 11/14/2008 1624
Order of Appoiniment filed on7/11/2012 | 4579
Order of Hourly Appointment filed on 1/31/2007 0625
Order Setting Briefing Schedule and Hearing Date filed on 11/17/2015 4677-4689
Order Setting hearing Date filed on 9/1/2007 1008-1010
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Order 1o Withdraw filed on 6/16/20608 1326
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Petition fo for Writ of Habeas orpus fited on Jf?f’?{}l]? 0974-1982
Petition for Writ of Habeas C‘urpus filed on 6/9/2011 43844442
" Proposed Jury [nstructions Not Used at Trial filed on 5/19/2008 1384-1387
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Receipt of Copy filed on 117/06/2007 1028
Receipt of Copy filed on 12/18/2006 D035 ]
Receipt of Copy fited on 2/1 5/2007 i 0833 _
Receipi of Copy filed on 3/17/2009 _ 4296
‘Receipt of Copy (iled on 372772009 4297
Receipt of Copy filed on 4/25/2008 | 1084
| Receipt of Copy filed on 4/25/2008 1085
| Receipt of Copy filed on 5/14/2007 0942 .
Receipt of Copy filed on Sf}li 12008 . 14324
Receipl of Copy filed on JW’EGDS L _ 1244
Rewlpj_pi Copy filed on S."'FQUGE . B 1245 .
| Receipt of Copy filed on 5/7/ 2008 24y
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" Receipt of Copy filed on 57772008 1248
Reeeipt of Copy filed on 5/9/2007 (983
Receipt of Copy filed on 5/9/2007 0984
_Receipt of Copy filed on 6/3/2008 1524
| Receipt of Copy filed on 8/8/2007 L ] 1007
| Receipt of Copy filed on 8/8/2007 - 1008 ]
Receipt of Copy filed on 9/13/3007 1016 i
Reeeipt of Copy liled on 9/19/2007 1018 |
Receipt of Copy filed on 9/30/2008 1567
Receipt of Exhibits filed on 4/26/2007 (973
Reply to State’s Opposilion to Motion to Withdraw Guilty Plea tiled on |
| 3/30/2009 - _ 4313-4316
' Repi} to State’s Response to Defendant’s Supplemental Petition lor Wil . —
of tlabeas Corpus (Post-Conyiction) filed on 2/19/2016 47034714
_ Request for Rough Draft Transcript filed on 12/03/2008 1666-1668
_Request for Rough Draft Transcripts filed on 9/29/2009 4348-4350
| Return to Writ of Habeas Corpus filed on 2/14/2007 (3690-0759
| Return to Writ of Habeas Corpus filed on 2/14/2007 0760-0832 ]
Return (o Writ ol Habeas Corpus filed on 3/612007 ) 0872-0944 |
Second Amended Indiciment filed on 3/6/2007 0869-0871 E
Second Amended Indictment filed on 5/13/2008 _ 1368-1379 N
' Second Order to Appoint Investigator and Investigative Fees filed on
5272008 1123
| Sentencing Memorandum filed on 9/30/2008 1568-1584
| State’s Notice of Motion and Motion in Limine filed on 11/3/2008 1592-1596 i
State's Notice of Motion and Motion (o Admit Evidence of Other Crimes.
Wrongs or Bad Acts filed on 11/3/2008 1 1588-159] B
State’s Opposition to Defendant™s Motion for a 90 day Continuance to
Reply to the State’s Answer to Detendant’s Petition for Writ of Habeas
| Corpus {Post-Conviction) liled on 8/9/20{ 1 | 4488-449]
State’s Opposition to Defendant’s Motion for Retumn of Seized Property
filed on 2/27/2009 _ _ 4174-4279
Statc’s Opposilion to Defendant's Motion o Dismiss Possession of Stolen
Property Charges filed on 5/8/2008 [318-1323 .
State’s Opposition to Defendant’s Motion to Disqualify the District
Attorney’s Office and Sandra Digiacomo as Prosecutor due to Conflict of
Interest filed on 4/30/2008 [105-1110

State’s Opposition to Defendant’s Motion 1o Suppress Evidence Obtained
Pursuant 10 Search Warrants flled on 5/9/2008

1351-1358

Statg’s Response to Delendant's Supplement to Post-Conviction Petition

sttpulation and Order filed on 12/28/2006

for Writ of Habeas Compus filed on 8/9/2011 4450-4487

State’s Response 1o Defindant’s Supplemental Petition for Writ of

Habeas Corpus (Post-Conviction) filed onl/15/2016 46924702

Stipuiation and Order Extending Time filed on 4/17/2007 0971-0972
0640-004 1
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Supplement to Defendant’s Petition for Writ of Habeas Corpus liled on

| 1/06/2007 L 10251027
_Supplemental Notice of Wulnesses hlcd“un III{J?"‘HGB B | 16101611
Supplemental Petition for Writ of Habeas Corpus {Post-Conv iction) filted '
onl 17272015 4580-4674
Third Amended [ndictment filed on 5/21/2008 1436-1447 |
Trial Order Biled on 12/10/2007 1032-1033
Verdiet filed on 5/29/2008 ) 1512-1519 '
Verdiet filed on 5/20/2008 | 14261432 B
TRANSCRIPTS
' Document B : L B | _ -liage No. '
Transcript — All Pending Motions, Arraignment, Motion to Withdraw '
| filed on 2/5/2009 4131-4133
Transcript — Calendar Call filed on 2/5/2009 4077-4100
Transeript — Defendant’s Motion to Quash Bench Warrant and Set Bail
filed on 772172009 4331-4338
Transcript — Defendant's Motion to Withdraw Guilty Plea filed on )
| 1D/272009 . 4355-4358 _
| Transcript ~ Entry of Plea filed on 10/5/2000 [ 4359-4365
Transcript — Evidentiary Hearing May 6, 2016 filed on 6/28/2016 4718-4783
Transcript — Grand Jury Indictment filed on 1/20/2009 4068-4(176 ]
Transenipt — Grand Jury Volume | filed on 1/8/2007 (046-0220
Transcript — Grand Jury Volume 2 fi led on 1/8/2007 | 6227-0346 )
_Transeript -- Grand Jury Volume 3 filed on 1/8/2007 s 0377-0590
| Transeript — Grand Jury Volume 4 fited on 1/8/2007 _ [ 0591-0608 ]
| Transcript — Petition for Writ of Habeas Corpus liled on 2/5/2009 o 4101-3130 :
_Transcript — Sentencing filed on 1/20/2009 | 3633-3649
Transcript ~ Senencing filed on 2/26/2009 - [ 41e5-4173 ~
Transcript — State’s Motion for Release of Evidence to Victims and/or
Auction by the Las Vegas Metropolitan Police Department filed on
| 1/20/2009 o | 2692-2705
T'ranscript — Staie’s Motion for Release of Property filed on 1/20/2009 2706-2711
Transeript — State’s Motion to Amend Indictment Defendant Holmes®
Motion 1o Sever Defendant Fergason’s Motion to Sever filed on
12042009 2290-2298
Transeript — State’s Motion to Amend Indictment, Defendant Holmes’
Motion to Sever, Defendant Fergason®s Maolion to Sever and Calendar
Call filed on 9/29/2009 | 4339-4347 3
Transeripi — Status Check filed on 17202009 | 2981-7983 ]
‘Transeripl — Status Check: {,ﬂmplmnce Defendant’s Motion o Withdraw
| Guilty Plea filed on 1}2/2009 4351-4354
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Transcript — Status Check; Verify Trial Dates filed on 1/20/2009

2285-2289

Transeript — Trial by Jury Day | Volume 1 filed on 1/20/2009 2984-3238
Transcript — Trial by Jury Day | Velume | filed on 1/20/2009 3650-3714
Transcript — Trial by Jury Day 2 Volume 1 filed on 1/20/2009 | 0941-2284
Transeript — Trial by Jury Day 2 Volume 1 fited on 1/20/2009 1672-1940 B
Transcript — Trial by Jury Day 3 Volume 1 filed on 1/20/2009 2380-2602
Transcript — Trial by Jury Day 3 Volume | filed on 1/20/2009 3793-4067
Transeript — Trial by Jury Day 4 Volume | filed on 1/20/2009 3623-3632
Transcript — Trial by Jury Day 4 Volume 1 filed on 1/20/2009 3715-3792
Transcript — Trial by Jury Day 5 "\f’t}lume ! filed on 12042009 2603-2691

| Transcript - Trial by Jury Day 5 Volume | filed on 1/20/2009 3239-3622 |
Transeript — Trial by Jury Day 6 Volume | liled on 1/20:2009 | 2756-2980 _
Transcripl — Trial by Jury Day 6 Volume | filed on 1:’2[};2[]{}9 2299-2379

| Transcript — Trial by Jury Day 7 Volume | filed on 1/20/2009 2712-2795
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Came up dealing with that at a preliminary hearing.
That's when he was in the Clark County Deten—ion Center.
There was a leol of tives before his Firsy dpnesTa e o

district cours waers ! was ao.c Looas -8 kK Gt e

person at the jai:i, bur 1 do remember —here was —— 7
want to say Lhere was & point in timo where he wen® up
bo prison, bul we gon hir buck down sere, booagse
remember [ get im cletnes po be booked back into Uhe
Clark County lelention Center., 1-'as beer so long I
can't give you an amount of tine, but T krow thore were
definitery muiiivlc —imes thas | was past tiicing oo
bizm,

a In disgussing any pretrial offers, did yau
ever Lell Mr, tergascn thael he wouldn™s get z 1t
sentence 17 conviociod?

& Ny

% During pretrial discussions 2234 yvou ever tzlk
about the ranges of punishment tnart were possiklo iF
convictod?

"

Vi I want Lo say yos nezause he had —-- he 2ad a

¥ r

pretiy good exposure, e —— at whal bims, Mr. HOlazomo
was Ehe habirual repeas offorder Jepaby. | itk ste
was team shiel st crmsb o', s S Was o LU mOpE
team. And wherever Lihe ROPE toam goL ithe file, noct to

cast anything bad npon Judge Kephars, but 17 you zaw

T

Leah Armendarie, KR, TER, OTR FSH2C
(7li2) 4Un=8247 Toshar-ondsris.orfgmall.com

| . : k I
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STATE OF NEVADA VERSUS BRYAN FRRGASO:

Lal
ot

" 1

Judge Kephart had the ¥ile, usualiv li‘e was always
playing around trers. Ms, Didlacono wias 3 1L e Bl
more willing to discuss smal s but she — the facl —kat
she had her nands on rthe case suggests =hat he hao
exposure to habitezl, so 2'm sure —— I cor't think |
would have ralked io him about 1ife without, Dut I'm
sure I would have talked to him about the large nap!-usl
expos:ire Lhat he did face,

) Atter convicl jon 2nd prior Lo seniencing, did
You ever mesl woth Mr. Fergasorn?

Fit Dowould like to say that [ did, oun [ carmat
be for sure because it was so many vears sgo, arg -
horest Zy zannol romember waethar hay wore Fuloing ki
back ap and down no NDOC at tral particular —ime o, Lhe
case that Judge Wal: had reveked hir on, and then e had
anotner case —hal Frank Kocka represonl ed =im -1 Lhas ho
nad already been adiudicales on, 3. 2 kKoow 2omelimes
that wou.d have poayed s dynasic, so @ zannoz say (or
sure or rot the —evel of discussicn prior o zentencing
I had with him face wo face.

0 Doooyos recull any coeomunication elnoer by
phore or post regarding the cotential rarges of
punisnmenrt at serntencing?

b3 i think the discussicr =hat I Pad —o him,

probably ZEGWicg Toy s 1Y T oo s asma v ooy ohw san e

leah Armesdari 2, K2R, ORE, OOk #9521
(702} 406-834) leaharmondariz.crigmail.co

| - e GoE | ¢ 3 i R
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STATE OF NEMALA VERSUD |0YAN FIIRGASDN

with a chance I might be able to get it run —ogetner
with the othor case that Mr, Kocka hed roprosonted = im
o, L'm sure Lnere was provab v s discussion chnk iF Ee
didn't take that de4l he was prebzhly facing life in
priscn.

o, Lid you have ar gepportunily to 2o aver Lis

e tienenl ANVEESEIEENINE Tl w0 s M e e B
O sentencing?

A Usually we get zhat so close to the sentencing
date it's not a situstics at chat ~ime that you sould
Sit vddown and g owver 7 wit- o hiE, e Eremw o ticnl ber onac
the other presentence investlgalion reporD that was on
Mr, Kocka's case trat [ think e probably had a sony af.
So I don't know., I think I may have provided him a copy
prior to sentencira, bun tike | oasto, sorotimos we woeo
anced those a counle days boforse Lho fearang dane.

| Do oyou recall meeting with Mr. Fergason the
day of senrtencing?

A Wi, weal. T ooy move Lo ogen s Rg Gl
court.  He woula have beon pressent Lo court for the
sentencing, and I would have orobably talked o 2im then

to explaln what was aoing on, and-at that point i2 1 had

a aopy ol the presseonoe Jryoes Dt o menr poaml ey

for ~im, 1t Was my standard Lo oglve rhom 2 copy ol i

because 1 assists when they have =0 go pack up 17 they

Leah Armendariy, R2R, REE, TOR 227
(F02) 49B=R534}) Inanarrondsr 2 o lere 1ot
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have to gz through o classiFloation oroooess,

n N (R [T
e Angl doe e roeel] 4 Mol bepsosmon gsbae

ALY
concerns sbout the presentence investigaricn repor: the
day of sertencing?

A Wz, 1

do ot

8, Do you recs, . discussing witn Mr. Fergason any

Lssues regarding miligazicn?

A No, Mir. rergason's main concern, which was a

driving, 1 want o say, dolerse aiorg Tn Lo Soss was

the Fourth Amerndment siop lssuc, whiss had

peen A olg
issue that had been raised guite a bit through there. |

kniow there was a _ot of dissussion. e was oconcprrod

Lhie forsfeiinye of 1-rw3 che worors, T < swes 3=

alscnt
evidence, but Lhere really wasn'' aly ol sclssion cooul

mitigaticr: as opposed to I think he still was, I want to

say, stellshocked as to how [ast the jury came bask with

thar dule oF sontencing.

COnV LoD wver At

{ L cozm o having any d scussion witn

Wi

Mr. Feryasorn as to why botrn co-cefendants were beirg

sentenced on the same day?

A Wes .
e o

Was tnat YL g

R

WNez,

& I want to draw your attention to the first day

of Tris: ather Tury selectisne Toering she-omests,
Leah Armerdar’ 7, RPX, CRR, OOk #1427
(702) 406-8347 |eatarmendarie.crigme’ L. com
Fur ot L= x o Rt W i E, Pl meata = LT ALl TR o R R,
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)

the Btate show picLures, a oisture cof the deferdant ir

an opening statemwenl on the soreen?

A Tha= I cannot recall. =t I woeld say 17 the
State dig show a o aiure, 't would ol 2e unususl o how
the State probably on tris case would nave done an
opeling stabement.

2 Have you rzd an soper tonioy Lo pead
Mr. Pergasor's surp.erenta. ceultion It th)s maooops

A Mo, T odwe nob.

2 Ard are you aware that he's alleging that the
State showed a ploture in opening with "gui lty" acrose
hiz Zace?

A Now that you're teiling we that, I'm aware o
Lhat allegation. 1 would say if they did do rhat in
opening, 1 would have peen jumping up of oy Soet
cpijecting, and 1f the judge had averrsood my obje slicohs,

I would have demanded that & copy of the PowerZei-st

~t,

prezentation for opening ze ‘noluded into the record. |
believe tnat 2id hrappen durirg Lhe cloaing Powerloins
though.
o nd do you reczl!l 19 Lhere were any scunc
effects in the cperning presentation?
Fi KPR o ot Sl N - S
M. CAxliNI: 171l wass Lie wilness.

THE COURT: 50 shead wiki cross.

lieah Armendariz, KPR, CEE, CCR #92;
{702y £06=954" leahermendariv . crflgmg - L oo
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STATE OF NEVADA VERSUS BRYAN FoRGASON

CROZS-EXAMTINATZON
BY wS, GialAl0M0:

4] With reugard to the opening statement, 50 o0
the State had put up a victure of “he —-- your client,
Mr. Mornroe, Robert Holmes, anc on top of eacth one of
Lhose plcturcs haz stampesd “goi Lry™ in s o each Are
ol Lhose plciures will o zouand eftecl of & siams, wiodld
that have caught your a-tention?

P Yes
0 Al rlabt, Would you nave stbiected?

A S, s,

Q Okay, And, lixe you said, yvou would have

-+

wanted a copy of that Zo be made part of rhe roecords

& Apsolutely besacse the g iog steootonl Ly

Lua

T

just bthe theory of the state's zase. I would have
claimed that that irreparably tairted rhe fopy.

& All right, %o you recall during cpening
statener.ls when rre defondans 's clolire moy bave Deon
Pul Up or somelhilng fad haroened during the coenino
statemenrt Chat your client was upset and —rying Lo Jet
your attention abouot key, <hey can
ol thlng?

A NG.

i Now, but you do rezall 20 fapooning o Lhe

st Armendarcz, EUR, DEE, OUR OAEFT
(702 406-8247 leoararmerndariz.crfgmat | . com

P woft P R f o s w
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Lt

A wforturately, wihile T'm not ‘n agreemenl with
that, I mean, iL's ¢losing, ‘re Festimony i3 Lho
testimony, and monesily, v 've doné “hat palorns or
closing stalerents wien we've Fad o Lrig! togerher, 2o
yeah, that's kind 2¢ part and parcel,

Q Have vz ever Xnows me in the triats we've had
togelher do 1t in opering stalonenn?

Fa MNeo .

o A11 righl, KNow, let's discoas thoe offers,
¥ou nad Mr., Fergasor's case from Lhe inc Colion, correct?

A Yas,

L 50 that would fave Doy sonowhers aroo-od i
end of Seprember, oeginning of Octcher 2008 —- welZ, lel
me step. If the cur 5100 case was end of
sepreroer 2006, woen would you heve Doen rets ! red:

il - ool relainegd prelty Juickly. e was i
custody because 1 romenier fusiing -- I remember pushing
the JP fo try to get hir cut of custody because we were
Erying to gel nim out f costosy.

o Rogrt.  DBurt art the Zime hat b had rre new
case, he zlso was pengling revooation in front of Jurge

Wall?

i Meam
o Als PLgEt,  EBoyow Fecal! Jisiussien offers
. y g

then trat entailed closing the revocatior case but the

Leah Armendariz, “PL, CR2, aHR #’?
{OZY ATR~BNE leandrmstidhs i ot hmas Sprram
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g

defendant would have wo testify aza'nst Mr. Monroe in

the car stop casos

it That was

that's what was requested very frequencly.

wsually & discussicn that — I krow

I know that

I had discussed chaz with Mr. Fergason pack way ar rre

st

Ll

re oelfiore everyihing else king of

T T T grgsep [Eo ~iTh
OO VT, Al s Wi

completely unwilling o do that, bul ab that poine, we

thought it was literally only a car stoo.

Was CHLY & QAP S3Ton whers

miniwvan thai was driven by tre

thougnt 1t was much,
o be.

(2 Tkay.

Wha~- you're refnrring =o

We thought Lt

WAE 4 pASEenge s G5 o

gt kgt e - i
DO TANY . AleD e

mush less than what 14 turned out

v hi

in

begi:ning O Noworlaer AUus Soiiron Wet Fan 5% werres e erd

on homes and storage units,
the case we're dealing with
A Yo,
T L WOy
spring of 2008 before going

e
el

you reca.! did the siop

of the yezr, =he ore Mr. Ko
A Y @5,
G All righu,
convicted?

i} Yes .

el Ccetera, and that's where

rtaday came From?

o B
to trial con this case, o

oAase go toward the begirning

ko had?

o the defendant fad already been

JErmis furmierias oz,

(7D2) 406=8347 _pahar:

F:g-z5v daasne s ro Lo L N

by s

P ="
TRNEarl Y oS Egmas | coom

ror R o CU T
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9] and actually pefore this case wenn Lo trial he
nad already beoeon sentenced, corroct?

A Yes,

o SC1E ary e jar e wWoern o somaed oo
riaz, we already krew he was already o prissco oo
ancther case?

A YEs.,

= Al roghse ANgy Be Nagts Jdurlaeeuiie: Liese ksl
we went to Lzial; Sl you aave Lo ges tire defendant
remanded bere 20 he wasn'L in the prison while we were
gaing &5 EXiE

A Year, | oreeded mo orave sin o dswr leers cnnsd 55
cne Clark County Deterni—ion CenLer.

2 And thac woold only lasy Lhrough conviction by
the “ury?

h Yos,

£y Ali righ:. L&ra then re would have qone oack
to prison to awalt his sentercing in your case?

b cependirg on how the prison oicks Cher un and
suutf “tke Lhal, yas.

5] Oay. S0 12 he's in priscn during chabl Line,
you wouldn't evern have the oppertunity to see him faze
to face unless youn drove to where T was bBeing noused in
the prison?

7y Right. Ard T can's remeriber 'f ne was doare

leah Armendariz, RPR, CRR, CIR #9421
(702) 406-B247 leaharmendariz.crdgmat . cam

| i - . Pl - - i Fraive =30
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with classification ar rot at that particular T,
which would have == ewvern D0 0 Uas drivir g3 e
woulan't have peer. able Lo age hHin face Lo Sacn,

& All rigot., Now, at the time, probably Asri’
af 2008, about a morth before going to trial in bhas
TEsE, 00 YO roca. . BREab Lhere were Lhree de ordants

that were sLill bBelfs prosconuled?

A Yes. Mr. Feraoascn, Mr. Monroe, and

2 All righrt., S0 at that time when all three
dfenda ts were sE2). v the dane onae, was e Bhate
willing to make vou an sfrer alone without dealing the
ciher defendanzs?

A I think [ was talkirg to you to see if | sonld
geT you oan sfier,

0 And | maid res, correct?

A Probably.

0 Weil, let's go Lo how you gut these cases
severed. Do you recsll how you go- tnese casos asyared?

A TS, A oyl owers reslly pisse

7 Yes and how did you zer the cases zevoroo!

Fi 1 represented ar thas time & Mr. Gutierres.

Lewmbh Armendsriz, RORE, R, O0n BEES
{F02) 4ieE=85447 Fraharshdar L SEBmacl coom
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And Mr, Gutierrcz had ar zctive very Seriscus case ‘n the
system that [ want Lo say was Lracking before

cudge Mosley, I want te say. “t's bLeen o Llong wime,

fnd Mr. Gutierrez, wil=out oy krowledge, wore 4 wite oo
varticipate irn conversatlicons with Daimon Meonroe, and

based uoon Informaticn that Mr., Tutierrer wis lale-
claiming about whiat he Jbleines In Loz wize, ' had
cenicerng bhal Sf Mr, tatlierror was calles, e
necessarily by tne State Lol oy Mr, Monrce's oounsel, T
would be standing up in the middle of trial and having
To withdrew mid trisl becacse there was ro way | ooogld
effectively cepresent Mr, Tergascn and malintain
representing Mr. Gutierrez at —he same time,

And I a-ways had the belief chat if T gel bin
away from Zalmon Monroe and 1 ooot hlm sessrated Cror
Daimer Monroey | ham o stomsagey aiims A, AaEE, Soitiieg
an offer from you, thoe Stale, bgcause now we were raving
Lo do the trial againg, and two, 17 I guot kir away from
Mr. Monroe, tnoere was a ohanoe T ooood asn om0 tako &
deal,

a Al rignt. S the case that you were talking
aboul with Mr., Gitierrez, that's the murder-‘or-hire
case, oorrecht’?

iy Chrrem

9 ALl right. %o when you were oringing your

[eah Armendar.z, RPR, ORR, OOk #22°
(/02) ANE-B347 |edrarmendariy.origrme: 1, oon

Tl 3

04760



- Lad (%)

3

e |

L)

—
P

|—
| —b

STATE OF KEVATA VERSUS BRYAN FERGASON

44

1

rotion pecause of this ls

B

Pay T oouesss oral Ly, Dhore was

4 discussion with rhe udoo and yeorse D and iy s

il

regarding Lhe sizustier. 2o you remerber that

B Yes,

aL
1]

o Al rigks. And fhatr was bn Aoyd Vo @
A Yes,

8 Al rignt. M ever Lhough the Staze stated
it weuld not go into the murder for nire regardless,
whalsoever, Lhe Court sU 71 o sever -he o,

A fes.

o And at that time, -aw thal your defendant is
taken out of the picture of the crigina’ trial, did the
State make you an o Ter?

A Yex,

0] Anct what was that offer, if you recall?

A I want oo say —— [ can's rememoer. [ shink
tne cffer definitely was at Teas' oo burslary, and o
think cbe or —wh olher Felrinies. dimale boabicsal,
want to say T thinxk it was nc opp to conourrent betwasn
the counts but right to argue as Lo concurrent or
conseculive " Toe obTir caan Lnad Lo wan L cenay
serving rinke wong and what dindoashos ¢ U5 ursesire @ o
and that | felt chat ke was in a much better position
where I could probably get where iz was & 5 to 12 and

maybe make the argupers to orur Ut osogoetrner with koo

_ean Aomiandasy, by, Jlady, Vs BegT
{(7U2) AC6-2347 _eaharuendariz,orfomall. com

FETLOT  EonpTAlm ' O ; i y ' bR R Tigd I R e AR P
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45

other case becausc il was kird of pars and parcol aboul
what was geoing omi.

0 ALl right. Now, bezause you gon Lhe case
sevoared, tha™ was orobarly b bes des. yoor telr e
waere golry Lo gob tor your o_jent &t toat time.

A Wasn't golng f.o get anything betrter,

2 All right., Now, that was approximately —-
well, strike noar,

Yhes Lels, ooy Me, FPorigsssh, Shai wr
immediately after the trial corcluded for Mr. Monroe,
correct?

A RSOOSR salrel oty ue e T geE B gl e Sy
in the afterncon, the day befrre, and Jodoe Boll warted
us to kick off with jury selection the next day.

o Correct.  So 15 1L fair to sav you nad for the
Cller LAl was made c7uer yoo bl S due s @ amsioss = fou
severed, that ofXer was made and you had Lime 1o o isouss
Lt at least for weeks before you went to trial if “t was
rade the end of Aoril, beginanirg o May and your vris!
didn'ft gz untll fhe and of May?

Fil NG, T othink whal it was, was - think the ol ar
came. There was discussicn buL not 3 lo- firmed s
because T bolieve thero was -oughly, ! war® Lo say, 150
Lo 200 witndsases sunnrethid @0 et L oxatE e

that you and yoir co-counael were patlirg Logatar oo

Leah Armendariz, RIPR, ZHR, OCOR #3721
(702} 406-834/ leaharmondariz.crByma 1. conm
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4

get ready to go to trFal. zhink that there was some
discussion thal you were azing o oxsend an of o, [l
it really wasn't Dirced up,

When T gouL the actuail firmed up offer that |

was ab_e to start communicating with Mr. Fergason as to

the real paramelers, 1 wanl T 2ay | nnick we -39 _nsas
than & day Eor him Lo nwke the cal) or nob.  Beoaase |

was very hopeful that we weren't going o go immecliateoly
back-to-back on trings, Because T know you wore roally
uhaval_aple, rea’ lstically, during Ddaimon Monzoe's t-ial
DCCAUSe youi wern des . ing with ocvor 100 witnesses arnd
over ,U00 exhibits., 5 I xnow there wasn't a Lot of
discussion then as Lo finalization., But I think T
startes discussioe webh Mr, Formoson woats Dhaere was &
ofler coming., © think he also wanied Lo walz to sos
what happened with Mr. Monroc's trisal,

Q But is it fair 1o say before Mr. Monrhe's
trial began, vou had a0 ides o what e arpersi ol rae
would rave beent?

& Tes.

G ALl right. Jnd your Degan discussing Lhat with

P = 4

S ST | e et T LA
s WERUGEE oty Topeer Llin Sam

Yyour cilient bo see

gbvioasly there's rov Yirr olfer 37 t£oat goins Lo discuss

with him?

i Yos.

Lean Armeradarig, =i, ke, OOk 92
{(t2) 406-8347 |eabarmendariz.origma: i, com

F.ooprs B ¥ 1 I DT E
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Q All right. O5id he ever indicate To you Loat,
hey, [ you give me 2 sma'll habitual 1 will take L7

& e,

U

a

o Ho never ssid hal s
A N
i N, hun, UDid -— orce the jury came bacsk with
Mr, Mcerroe, did iL —ome back quickly or cid (o cake o
while?

A I want Lo say —ho jury wern. oot lace in thc
afternoor. We started “ury selection the rnex: Torning
first thing, ard | kBelieve chat ury mer, and D oreromoer

prooeedingg oz the Juey. O Lhink

that we hzd to stoo
Judge Bell actually had Tne jury go 1nto arnother judge

to take the verdict, and I think we Lad a quick bresak

literally, I beo_icve, tle [lret day of Sury selectios an
L B e

J All right. But you had gotten an ol fer oo
discuss with —— you said you had guton ar ey arag
discussed with your clienn atter ke jury trizal had
concluded for Mr. Menroe that you didn't ave a lon of
time to discuss with nim before we pegan?

B Well, - went and £5 . ked Lo == Deoounse o was
in The Tiark Counvy Detenlion Jornoer, ac | e, jeve

went toe malk wo him to say, ckay, this is if, and wyou

Lezah Armarczriz, SPR, TRR, OCR #5921
(702) £0£-8347 leaficrmendar iz, orfgma i, com
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48

don't have a lot of time, and we're SEacbing

A e didn™l o wmpnn o L Dk o e ey

irmediately,
because he thought thal —— ne wanited Lo see what was
going to happen with Mr. Monrce's case. He wanled to
see now long 1o was going to take for the iury.

P oI N B S T L = Tt WL oS

i

stil. Tels —

He
about the Fourth Amendment l=ste oould oe an
appellateable issue and just talking about the variety
e dost,

of dynamic of takirg the deal, nov _aking

rl -| : - R l'.d 1§

Qoing to Lrial, zsd bkat iury came baok ros
think you withdrew the offer right ac the start of ury
selectiorn,

2 All right., S=nart of jury selectisn, o oould
1L be possible 30 was bedor? wWo Liedoi s Sweriar,

iy Possikly,
45 we were beginning

o AL pight o Bux, sti_1;

the Lrizl for ¥y, Fergasocn, Lhers wasz s 711 tho
r

DosslSl iy wf oar o7 7 sl delawiy Bemodln el

about 1L7
ot time becaunse

A ¥Yes, bt he didn't have a lot

T Think we had the jury socated by -he ernd of the day.

L srays T TR T e sey Do wetanoeds e il
found out whaz Mr. Monroe's jury did, or =e didr'L want

to taken an offer before?

i) He didr 't sven acoeot it after he found ook
[das Mompgedars, 2, %, ek o g Lo
{ICA) dEe—834 F Lonlarsaiadicl bt o dndiimin s tan
(A A S EE - I Ly oKD . ey i R o L LR L o =5 e - Bl et S A PR L
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Mr, Monroe's jury convicted Fiw,
0 ALl right. Now, any ol the offers that were
discussed or possible regotlations That were discussed

afrer the case was =ovored ' Apr b PRNE e U e sy
went, ald sy of thise orlss o, any o “hat glsoussion
ever entall that the defendant would have to rastify
agalinst Mr, Monroe?

A Nine  Gane whe whore b7 oo onme
murder=for-hire zool, Lhere was novoer any giscuission he
had tc testify. AL that point, it was just him taking a
negotiation.

i Okags o now when ymeoweTrt susiten, Ry b
you cou-d _imin Rls expesuce, e
el celtera, you chooghi that was, 1 guess, in his
interest somewhat, because he was _coking at a life
sonterniie,

A b St

K2

Zna he knew thao?

=

Yes.

L]
g
o

=

3
{x

1l
£
7
g

bl
=
by
2
4

e
e
i
L

M3. DIGIACOMG: I Rave nothing further, Your
Honor.,
THE TCURT:  Any realves? Ten me 33K 0, aow

muck time of redivest do you fave?

Leah Armendariz, RPR, CRR, CCR #921
(702) 406-8247 leaharmendariz,cridgmail.com

MR . ] i [REke Gk .
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MR. CARITNG: Cne goestion.
THY COURZ: i¥eay.
BREFLRECT SHAMINATION
BY ME. CARLING;:
6] After the cases were severed and you received
that offer, . belisve you satd a srall habitoea| wils a
few fa onies, dld you Dave an Spfarlianicy oo ol souss
that wichk Mr, Fergason?
A Yes.
0 Arel de v Zoco o ube dvneiias e owhat was
dismigsed during that ocomversas on?
A Mr. Fergasen didn'c want to take an oarfer.  He
maintained his innocence, He wanted Lo keep the Fourth
Amerdmer £ issue alive, 1 Lhirk 0 ewven pad g discassion

1t wWas a constitutliznal issoe 3o i- oou d still =ave

1 - i1

SO paramelers that b could 0131 ke alive, e
maintained nis innrocence all along.

Hol— T &0k “harowssas Dot aof olisonss®ons
about the dynamics ot ~he deletse, ang - thing —~- WanT
Lo say —-— I'm trying to rememocr whern the conspiracy —-
there was a conspiracy charge thas got addsd in Zare,

but before Mr. Monrvoe went - troal, —ha- Jenl. wish -he
Car stop traft essencially cied a lon more btogelher, buc
Mr. Fergascn was very adamant zboul his ‘nnocence,

adarwant about some of the stuff that was seized, They

Leah Armandar o, 98, Tk, OTR B2
{702y 40e-r747 JaalarmondasiA.origma_iocor
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a7
—L

seived his bank azzouncs asd froze them. Thoy seizeg

salfe deposiz hoxes i his name. e —— ewven L

trial he was cencerned about stuff that —— can Yiona gel

some 0f Lhe snuff that ke 3rate idn't orescar

evidence back.

[ think ever if he _eaned sver in he rmididle

0o Lrial and szid Llsat fe woula Lake rre A i,

probapbly could have really nad & discusslon wioh

Ms. DiGiacomo about taking the deal because 1- wold

have saved her a ow more witnesszes, redoing anotier

Fundred witnesses over agaln.
MEL CARLINGD TUH roass,

THE: COURT: Any further recrosss

Mo, DACIACOMO:  No, Your Hopor.  Tlhars

The LOHRTY AT L-rpdghty, “TRank VO, T

You're exalsod.
Do yoiz have any other witnesses?
MR, CARLING: Jouri's icdulgerce.

THE COURT: Wnile you're discissing,

tage one quick fresc. | have a jury out tha- ~as

guestion. I'll be back in about ive minutes.

(Recess token from 2:40 pom, to

q

Ls

r

VG

+

T g

B 15

THIG CORRY Doainse . 33 Aneld hevoe WD
withesses?
Legh Armendariz, BPH, ORRE, OCR LRI
(F02Yy A0e-2347 leararoorndar s, A |,
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MR. CARTINZ: No fuzbher wionessos,

THE 23087 Dads e iy fugeon dogy D oolzs
Witness?

M5. DIGIACCMD: Neo, Your Honor.

THE COURT: Lo yos wanh to do any Slonsl
arcumerts gt this ocoins 1o 0 mes

MR, CARTING: Well, Your Honor, on the ‘ssue
of the PowerPoin:, I'm going te submit ‘t. It's Joing
to ke a crodikbility fssue, Your Monop, troro ae e whe
the Court 1s goling t. kelieve,

As far as preparing for senterncimg arnd the
advice, I rthink we have contradicting testimony.
Mr. FPergason slates tha ne AGidn's recelve —ihsan
gilicora, IL L8 poceived o wna )l Beblons. fen woal 4 fayo
taken “t. [ know Ms, (ruz stated that she did,
especlaily afzor bifurcaticn she received an offer ang

she did discuss it with nirm, Tt seers Lagical b

crobac.y would have azen L T e waa e o n e
sentence if it was presented to him, sc 7 will argue
that it wasn': presented,.
Tl g e o B
Mii. CAXLING: Ano YD sgoola.
THE ZO0RT: Anything from the Starte?
S. NGIACOMO: Yes, Your lDonor. I think ane

thing you lave to loak avt, whs has gor the irgertive to

Lemab fommser Gar tw, i, UFRR, TR BT
(702) 4Ue-8247 leasarmendariz.oridgmas . com

I wra,8rn d Mol R T PoEs NEE
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1

il

possibly not be LruthZul thers?  1's che doferdant  whe
wants to get cut of hils sentence.

Judge Cruz clearly steted there were offers,
Lhey were presented Lo T im. Senot omnisiiae ol whiet g
gefondart said. DCefendanl said tnere was nover an otter
at pretrial, whick wasn't true. Defendan: said it
always locluded testifying againet vhe deferdanl, wrich
WasSn't Lruey, and LL aoest Yo oot maen Honso b0 b
Lrials were sewverod anog che aelenda s == Lie
co-deferdant had already been convicted.

With regard Lo the PowarPoint, she olear.y
Sa.d It was done Ltowrlosiin, D ooy Pl B RERp g p
been dene in opening, I wol g Esws “obil ey ==  wouid
have cbjected, [ woeuld have asked for 1t to be made
part of the record.

Ay T wpuwld sk e oo o0 e, WEgh ey s e gl
happened, because, v, know, defondanl gob on Lte Siang
and said, oh, it hsppered in cpening, and it was gu’lty
above all of our pictures, ! Lried to tell my atlorrey
arnd she shooshed me.

fegads, 'moyoirg zo reler the Courl baok b
the defendant's pro per petiticn, Page 12, where he says
it should be roted that in olesing the state pus ap 3
EratUpe of RE RS e S g 8 10 e S 3

computer-generatan Maniloy

"osmamp placea acress i, Se

1

Teah foemendar:z, RPR, ORR, CZR #5921
(/02) 4Ue-8347 leanarmendariz.zrigmsii.com

et B Al o e W R £ ' !
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11T think the defendznt, what he's testified =o today and
4| what they have turred —his sround irzo, tle
3| self-serving so, I would suscltowo Vol pERL e weT Il
4 [ should be denied.

5 IHE COURT: All right. 2Anyinine *urihers

£ ME, CART TN Nes.

E THE COURT:  A.l risht. We dio bave an
Blooporturity to -- as I said previously, as to Polnts A
9land B or 1 and 2, I didn'L find itha- they presentod a
id|basis for granting the petitisn is view of the racts and
L1 farguments as cutiined in rhase painws,. We did have s

“Z2 ) limitec hearing Loday, tnrough the testimany ol =he

13 |defendant and testimony of his counsel.

14 Eugard Ty I Fip “na . irdasas aiag Bl

15 |discussed by counse! “usl row “rom the State, - ant't

16| find a Point D gr Cround Namber 4. Ms, Upuz — Ms. 2-uz
17 was infinitive that there would have been —— thore was
I8 nc PowerFoirl slidos winh vhe doferde-=Ts oismngre Lot
19 [came up in the cperling statement wits Lie woras Wegid _Hpe
dufsuperimoosed or koo of the picoure, and it is a good

21 |point the State raises vthat the defendart's criginal

22 |petition only rmakes roferense —o Tois o courTitg in

‘1

23 |clesing, which Ms. Cruaz dess repemoc- o thar £ T N e (U

L

Zaltime. 80 I find that the facts kers, _oeking a= tho ==

2% |everything estsblished that it dia ral beppen in

LEAT Armenddariz, PUR, Nk, 0 BIFT
(702) AG6-2347 .eanarm alarid.oramacl.oom

Figs o poan wor

L L 2i.¥ 1
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T s T %

on o LF

cpening, the flashing siciures wiwl <he suserlrposd

IIgUil';}Ir"ll

As to O, Gry L omeems very olear that

o
-
L
F+
L
=
Lk
I
£
il
Lal
-~

Ms. Cruz did not ever say that Loe defordant wosid =ob
receive & life sentence. v woula be wusual Lor a
defense attcrney ro do zhat, Lhat she did discuss 3
small habltual sentence witn nhe defencant Lhal e
maintained his inrocence throuvsiout the process and Lhat
the —— as counsel for the staio nooes, Lot Mekes Sofse
in terms of the sma_ ! nabitzal withost tre reg FITeTmentT

at testimany once the one defsro

- Ceeil o v i T |

1!

guilty,

a5

Locking af the various bases for credibiliny
determinadlion, that woold include issues of pias or
redulice Cron whether hls reascrableress -— ressorable
in lighl of 211 of the Tacus inwvoluved i Ui SASC,  Hlel
it would make senzg chas thers woold be an ol fer wi-kou-
& requirement of testirony and before — before thie

triai &s Mrs, Oruz outliced ‘v thgs oo oedor dars
rejecled 4. 5S¢ T owed Tird 2180 Al Sraand 3 == o
Point C does not justily a petition, granting a petition
1 this case.

Domes toe SL9Le wWanL —o prepare an order Tov
the Court?

ME. DiGIAZGMO: It wonld be finings of fachs

leah Armerdariz, REPR, [RR, OCR #9321
{702y 40c—8347 lEJdaﬂmenda:lL.,rquuail.cﬁm

Eowr o tii t
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gkl

and cenclusions of law.

PH sty Rigr

MS. ZLGIAZOMO:  Yes,

THE COURT: Okay. 7That's going to be the
order of the Court,

AnyThing else?

ME. CRARLZNDD  Yes, ot feusekeccong.  On the
original pro per peiition, can we get that included in
the findings of facs, derlals on all of those [or Lbe
record?

M5, LLGIATOMIY  Ansd we o would do that., [ thirk
we address that i our sucplenental opposition, al ! Lie
different points,

MR, CIARLINTD Okuy.

THE CCUKD:D  Yean., &o abead.

MS, DLEZACCMO:  That's [(ine,

THE COURT: 211 richi. Anyvthing else?

ME. CA=LGINSZ: Mol

ME. DzSIATDMER: Ingng o

TIE COURT:  Cray. Thank you, everybody.

(The prozeedings were concluded at

2152 Ty

SEEET, SRR L2, TR, WER, e TS
T o B T ¢ L s T R a i "R e T
(7O2) due—dESY gobarvuledal LAl i Eana g, cam
1 ' WT - r '
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()

RLPGRTRY Shde DTN

STATE OF NEVADA )
] &85
COUNTY OF CLARK )

SR e R (Pt o R R (O R
hereby certify that | Lock cown in Stenclype al, cof the
preceedings had in the before—enlilLled matier at the
time and place indizated and that “nercarler sadd
SHOZthand nobes wore ransor ., oed T A8 WLV ORI Tt L
and that the foregoing Lranscript constitotes a full,
Lrue, and accurate record of the praceedings had.

IN "HE WITHNESE WHEREGT, | mmwe sove: Lo
set my hand anc lfised wy =lzeatopre i fne Sty

Clare, Stale of Nevaeda, tnis JELL day ol June, 201,

Leah Armendariz, WER, CRE, COR 227
(702} 406-8347 leaharmendariz.crigmail.com

Fowr s oapo- ¥ Lo R -1 L Pk BT S 1 I I
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| |5 L 2 [4] 18124 39121 46115 58120
BY MR. CARLING: [7] 7/3 7116 12123 |50 [7] 221 S T | always 4] 27:21 3401 4314 5317

13112 28H B 314 503 51 [1] 2/ am[1) 317

BY MS, DIiGIACOMO: [2) 14118 3811 | - -+ -i1Amendment [3] 3810 48/7 5014

MR. CARLING: [26] 4/11 4710422 |1 ) amount [1] 3310

5112515 6/5 6/12 6/24 1216 12720 |702 [2] 2/5 2110 ﬂﬁhﬂlgar [6] 58 32i2% 34116 4116 47113
M

1310 14417 30/2 30/0 3172 37123 40/25
51111 51117 5126 52/6 52/21 5405 & e ___ ‘answering [1} 24/13

e 5068 [1] 2110 ‘any [#1] 3412 718 7118 7121 B/E 6111
MS. DIGIACONG: [23] 3/17 3123 3125 |34720 [1] 2,9 G422 10/ 1173 11112 11114 11415 12/3 |
S A e e kb 2 el iy 3313 20017 3004 31,12 33113 34021
5223 55/24 562 56110 56/15 5618 | 9 36/2 3616 36/14 36/18 37121 4114 40,2

MS, DUSTIN.CRUZ. (1] /10 92_1 B2 125 57/5 57116 4905 4975 49/9 49/24 5113 5917¢
i —| 51724 5212 5215

THE BAILIFF: [f] 7112 A
THE CLERK: (2] &6/21 3019 _ |anybody [3] /23 13115 20/8

THE COURT: [44) 3/2 3/22 3/24 42 ' ablo [4] 334 381 4213 48/5 anything [12] 5/9 1320 20418 2522
4/7 4117 4121 5/ 58 511 513 6/11 | about [59] 28010 28:20 33125 4516 52123 5415
114 7/1 T/7 7110 7113 12/15 12001 above [1] 53/19 IBIG 2611

THT 1 29016 3053 305 300 Absolulely [1] 3814 anywhere [1]) &:2

30/25 3724 4023 50/1 5113 51714 |accapt [1] 48/25 apologize [1) 415

agpaarance [2] 311/ 3312

S1118 51/23 5241 5204 5220 /22 Accounts [1] 511
appeilateable {1] 484

Sdf4 %46 861 562 5514 5616 56/10 |&ccurate [1] 5714

THE WITNESS: [1] 3023 serogs [21) 346 1323 13123 1417 approximately [2] 32/19 457
w : 14124 15/2 15/3 1617 16:21 16/25 1702 | April [4] 42/4 44/5 45/10 49/4
. 1IN ITH3 T8 1724 1725 186 | ARril 2008 [1] 484 '
-o0o [1]1 /5 18011 18116 37111 5328 arg [B] 4017 4020 1472 2023 32122
= zaf -—jactive [1] 434 3TNn
q N __ lactual [1] 484 argue [4] 3124 329 444K 5254
06C228752.3 1] 11 jactually [4] 84 23118 41/1 47113 argument [3] 149 14710 44:25
1 T ‘adamant [2] 50:24 50/25 argumants [2] 5246 54411
e __ cadd[1] 1349 Armendariz [3] 1/25 57/5 57146
1,000 {2] 45724 4612 added [1] 50/21 around [4] 31116 3412 36/12 54/2
10 [1] 4425 addition [1] 815 arrested [1] 19411
(100 [2] 3125 4614 address [1] 5612 as [26] 318 4/5 5/16 6i21 D24 10/6
12 [1] 44424 ladjudicated [1] 34/17 30/19 3219 36/13 36115 36116 36/10
1268193 [1] 119 -admit {1] 24/14 44i20 46/5 46,13 48/16 51(4 5209
13 [1] 53722 sdvice [7] 4016 5/1 5:27 63 103 1209 52011 52/11 B4/B 54/B 54,11 5513 55/9
14 [1) 217 52/12 55149
150 [1] 45/23 advised [1] 523 ask [2] 2876 49/24
144 f2] 1/18 301 affixed [1] 5713 asked [4] 123 21/22 24/5 5314
5 E T after [25] 610 93 W10 1123 11/23  esking [1] 199
11/24 2016 21/25 227 22/15 2225 assists [1] 3525
20 [4) 8/1 810 27/23 2819 2311 24/4 27/10 32/6 3419 36/25 assuming [3] B8/17 /24 824
1200 [2] 214 45/24 45110 45/16 47/20 4B/25 48/4 50/5 assured [1] 26/6
2006 [6] 19/10 27/12 27418 3819 5112 52146 attampts [1] 11412
39015 4014 afterncon [2] 45/13 47/10 ‘attention [3] 38:24 348 38121 '
2008 [8 1910 19/19 27114 21118 again [5] /18 14113 43118 51111 “attornoy [35] A3 517 5018 1122 123
40118 A2/5 4415 4074 63721 B9 904 7 O T B8 22 13 1012
2016 [3] 1117 3 5Tn4 against {14] 14714 19/43 1915 2045 1023113 1IMS 12 1T 129
28th [1] 5714 2006 24078 20010 29012 4077 4067 By | 1324 17018 132 220 2103 219 220
29[1] 2118 18ge (8] 23/11 23/20 2416 24/18 2419 | 2223 236 24114 2611 26/6 27119
292317 28 34112 29:113 53119 55:%
2:40 [1] 51122 agree [1] 41 altorteey-client [1] 517
12:48 p.m [1] 51/23 agreemant [1] 361 audible {2] 14/15 14122
2:52 p.n [1] 5622 ahead [B] 7/2 7/14 13712 311 37e25  |Avenue [1] 2/4
3 - 5615 await [1] 43118
alarm {3] 294 aware [2] 37/10 37:13
1 [1] 2120 aifve [2] 50/14 50/16 away [2] 4371543114
a8 [1] 2/21 all [85] 8 Tt i
drd [1] 310 ) ‘allegation [2] 524 3714 o I S —
4 ‘alaging [1] 37/10 8-r-y-a-n [1] £:25
o - _ —.almosi {1] 18117 back [17] 25/5 327 33/7 338 3414
400 [1] 249 alone [2] 182 42115 35125 36/18 4015 41717 AB/Q ARG 476
446-8065 [1] 2/10 along [2) 36:9 5017 47/7 ABI10 51/5 51121 5321
A77-2923 [1] 215 already [13] 1522 16:2 16/ 20/17 | back-to-back [1] 45/9
4th [1] 310 29ih 34/ 7 AZ3 4172 415 41/ 42711 | background [1] 2515

A4:2¢ 53710  bad {2] &3 3324

04775



B

bank [1] 51/

based [2] 10/3 43/6

bases [1] 55/13

|basis [2] 541054414

be [40] 417 6:4 613 B2 1041 1208
1207 1401 16111 16/13 16/20 16/23
16124 10 22120 24/21 2523 3051
3210 338 3412 3541 3714 3T E
38113 4012 4310 48/7 48114 50i16
121 5249 B3/ 53/14'53/23 B4/4 555
B5IT 5525 B6M

bear [1] S/24

bocause [36] 5/5 B/14 8/25 116 16/16
e 20020 20024 212 24T 22/20 273
2 337 3320 3412 35/25 38714
97 3908 4311 4317 441 451
4513 4522 ABIT AGIT 46/11 47115
47120 48/3 48/20 49115 51/9 5317
baen [25] 619 11/7 119 217 21405
30/1F 3119 33/ 3401 7 35020 3610
36711 A7THE 34018 39/12 3915 423
412 413433 46/19 5310 5313
5407 55011

befora [57] 116 522 61 6/ D6 2157
Q7 818 18713 10/ 7 10/23 1173 1145
1148 1010 1110 11425 1202 1B 15/2
19 19020 201 20018 20019 21/20
2923 2315 2611 26113 2615 2618
2T 2710 2715 28128 2002 29121
3001 33:3 35/16 393 4048 40118 4144
425 A2 A 4516 48757 47122
48714 4B124 S0i22 5518 55714 5717
before-entitlad [1] 577

bagan [4] AG/1B 46/21 4722 48714
beginning [7] 14/12 1915 39/13 40/14
40120 4519 4816

being [6] 15/25 1714 18/10 36119
41/23 4217

‘belief [1] 4314

believe [9] 31/18 31,19 3719 4523
47111 411G 4724 50/8 5210

Bell [4] 822 8722 45134713

bench [1] 178

best [1] 454

better [3] 715 44/23 45/6

berbwaan [11] /13 9413 19410 21/24
2312 57 25/8 27118 28/8 31725 44149
Lias [1] 55/14

Elfurcation {1] 5316

big [2] 1322 36/10

bit [7] 4714 503 58 3212 32114 342
3611

tlind {2] 197 147

blua [2] 2B/24 23118

Bobhy [1] 15/3

booked [1] 33/8

both [1} 3619

boxes [17 512

break [2] 47:14 5+/20

Brian [1] 3/5

brief [1] 1244

briefing [1] 319

bring [2] 2210 24/14

bringing [1] 43/25

brings [1] 22/24

brought [3] 2213 22114 24i6

BRYAM [5] M9 2M1E 614 8B 6/25
Building [1] 2%
burglary [1] 4417
C

C-r-u-z [1] 30025

C-y-ni-b-h-i-a [1] 30425

C228752 [1] 3/5

call [6] 5/18 6414 26/1 30/8 30010 4847
called [2] G/4 438

calling [2] 374 &1

cama [23] 98 11/11 237 23411 23119
231 2401 2408 2477 2406 24013 25/9
2F/2 20025 3311 3618 A0 6 4h32
ATIE 47715 48710 48 5419

can [9] 7919623 3008 31/8 3158 31114
J219 515618

can't [§] 32/22 3310 3827 41425
4418

cannot [5] 31/20 34411 3475 34/ 18
ava

car [8] 1110 21/24 39014 40/2 40/3
AQiY A0 5023

'Cading [6] 2/ 208 2117 218 2/20 221

cart (1] &M

case [53) 11 35 522608 952 58 119
18/11 19/1 19/5 19/ 1916 20010
20001 21424 2519 A2/3 37/24 32125
34/4 34/75 3416 35/2 35713 36/9 37/5
3875 30010 3914 38721 39/25 4042
4016 40419 A0/20 411 41086 4118
426 4214 4301 3E1 43023 4449
4421 45/ AR/34512 4516 48/4 4954
5916 BE/22

leases [5] 287 42021 4222 42424 5015

'cast [1] 3225

ccaught [1] 388

causn [1] 29/4

CCR [3] 1/25 57/5 571§

Codar [1] 2%

cedariegal [1] 2110

‘Canter [4] 33/2 33/941/13 41124
certain [1] 31721

CERTIFICATE [1] 571

cettify [1] 5716

cetera [4] 323 25116 40415 48/14
chance [4] 125 351 43116 4313

‘charge {2] 28/8 H0/21

‘chief [2] 2/3 33/23

choice [1] 12112

City [1]) 2/9

claimed [1] 3818

claiming [1] 43¢/

clarificatian [1] 821

CLARK [8]) 1/4 3/t 332 3304113
4724 57/3 5714

relarkcountyda.cem [1] 2/%

classification [2] 381 421

clear [1) 3543

clearly [2) £3/3 53011

"elerk [2] 6116 30/14

Icliont [6] 9717 38°4 38120 A5i5 46{22
47120

close [1] 35/%

closing [13] /214116 1725 1816
18/20 37118 3825 3042 39/4 30/25
532523 L4723

clothes [1] 338

2[1] 28419
1eo [13] 7117 1319 14/25 15/ 1520
1812 19113 3204 3640 400 4210
4326 5310
co-Counsel [1] 45:25
co-defendant [B] 1117 1520 324
CA0M0 4210 5310
co-defendants [5] 13719 156 1812
18013 3EMG
co-defendants’ [1] 14/25
come [B] 2210 251 25013 26/ 28112
03 4T 4TS
comes [2] 712 2223
camfartabla [1] 31110
coming [1] 46715
commant [1] 22147
communicating [1] 46:5
communkestion {1] 34/21
comptetely [1] 407
computer [1] 5325
computer-generated [1] 53/28
(eoncem [4] 1324 14/4 1814 36/8
concerned [4] 1720 2218 36112 513 ¢
concerns 5] M22 1103 1203 353 438
concluded [3] 4510 47/21 5621
concludes [1] 30/
conclusions [1] 561
concurrent [2] 44/19 44,20
consecutiva (] 4421
conapiragy [3] 168417 50020 5027
constitubes [1] 5710
constitutional [1] 5015
caentact [2) 16/8 11112
contemplating [11 31/20
contradicting [1] 5212
conversation [1] 50/11
rconversations [1] 43/%
canvicted [15] &3 aMZ 201 ¢ 21725
2377 26/ 20120 2524 2024 301
FIE 3318 4024 491 5310
coftviction |7] 343910916 107
34941114
jeonviclions {1] 36717
copy [6] 35113 3514 35/23 3524
< 3TAT 28013
LERTRuS [T] 377
correct [42] 4/F 0112 14/¥ 1520 1525
1641 183 165 1612 1618 16/49 175
D78 22 1123182 1B13 1916
20013 W22 20222208 22125 238
239 2472 24722 2570 2512 2513
| 2858 2617 276 2910 3810 4142
42011 4279 4%/77 43124 45/11 45115
could [23] 1611 16813 1623 1624
18/9 22111 24121 24123 283 29/7
P33 23 604207 43011 43119
CAAI24 BT 48113 49013 50015 5016
B1/8
counsel [15] 3:30 314 320 T2 Tig
FU6-Z306 308 3101 338 45025 51/24
¢+ 94013 54 G 554
tcounts [2] 31525 44520
COUNTY [8] 04 371 332 33841113
CATI24 5FI3 5713
couple (4] 31/23 328 3223 3516
court {15] 13 B2 81412713 2215
2404 31047 3344 35/20 35/20 44/9
52010 53724 E5i24 SR8
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i

c

Court's [1] 51118

credibility [2] 52/0 5513

criminai [1] 285

crass [8] 2117 2021 14419 37/25 3801
Croas-Examination {4] 2/17 2121
14/19 3819

CRR [2] 57/5 57116

CRUZ [18] 2/16 5118 61 1818 30010
30011 BOMB 30724 318 3116 3110
G215 53/3 5AME BANE 54723 5514
55119

custody [3] 39417 39/18 3g/18
CYNTHIA [9] 2119 518 &r7 1814
1823 30/16 30/24 31/F 31/9

D
D-u-s-t-|-n [1] 30/25
DA [1] 31022

Daimon [B) 158 1513 2006 27/5 20/20
435 4315 4316 46110

Daiman's [2] 17415 183

date [F] 814 237 24/4 258 3510
35/16 3617

day [21] 9/19 2/20 8/23 925 §/25 10iT
10F T 118 11725 12010 12713 3514
364 36120 36024 45013 45114 4617
47116 48121 5714

days [1] 35116

deal [17) 19/ 19:5 19423 2042 21/14
21115 28¢2 2813 354 42§11 43/20 454
48/2 48/8 4819 51/7 51/8

deallng [5) 4/23 3311 40016 42115
4611

dealt [$] 50v22

:decision [1] 1002

defendant [3d] 171027 321 48 517
S/24 B3 & B0 11T 15120 3214
FET 4041 400D 4023 418 4210
44111 48/ 531 53/5 535 53i6 537
53/9 53/40 53/17 5441 84/13 55:4 55/7
53111 55149

defendant's [7] 3/6 3/10 3/16 38013
$3/22 54118 B4

|dafendants [8] 1319 15/6 18(12 19{13
B 4246 4214 42118
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STEVEN B, WOLFSON

Clark County District Attorney CLERK OF THE GOURT
Nevada Bar #001565

STEVEN §. OWENS

Chief Dnﬂ:u% District Atforney

Nevada Bar #004352

200 Lewis Avenue

Las Vepas, Nevada 89155-2212

(702) 6712500

Attomey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
o CASENO:  06C228752-3
BRYAN FERGASON, |
aka Bryan Michael Fergason, #1299193 DEPTNO: XX
Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: MAY 6, 2016
TIME OF HEARING: 1:30 P.M.

THES CAUSE having come on for heating before the Honotable ERIC JOHNSON,

District Judge, on the 6th day of May, 2016, the Petitioner present and represented by

MATTHEW D. CARLING, the Respondent being represented by STEVEN B, WOLFSON,
Clark Coumty District Attorney, by and through SANDRA DIiGIACOMO, Chief Deputy
District Attorney, and the Court having considered the matter, inciuding briefy, transcripts,
arguments of counsel, and documents on file herein, now therefore, the Court makes the
following findings of fact and conclusions of law:
FINDINGS OF FACT, CONCLUSIONS OF LAW

On December 13, 2006, BRYAN FERGASON, aka Bryan Michael Fergason
(hercinafter “Defendant”) was charged by way of Indictment with the following: COUNT 1
~ Conspiracy 1o Possess Stolen Property and/or to Commit Burglary {Gross Misdemeanor —

WID00G2005F 21 BV OEF21B0-FOL-{FERGASON. BRYANI-0I ﬁ)&
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NRS 205.275, 199.480); and COUNTS 2-27 — Possession of Stolen Property (Felony — NRS
205.275).' On February 1, 2007, Defendant filed a pre-trial Petition for Writ of Habess
Corpus. The State filed its Retarn on February 14, 2007, The Court denied Defendant's pre-
trial Petition on November 8, 2007,

On April 25, 2008, Defendant filed a Motion to Sever, The State filed its Opposition
on April 28, 2008. On May 1, 2008, the Court granted Defendant’s Moticn,

On May 7, 2008, Defendant filed a Motion in Limine to Bar Admission of Evidence
that the Defendant Committed Burglary in the Instant Case. The State filed its Opposition on
May 8, 2008. On May 12, 2008, the Court granted in part and denied in party Defendant’s
Motion. After further pre-rial litigation, Defendant’s jury trial commenced on May 21, 2008.%
On May 29, 2008, the jury found Defendant guilty oft COUNT 1 — Couspiracy to Possess
and/or Commit Burglary; COUNTS 2, 5-6, 12, 18-21, 25, & 27 — Possession of Stolen
Property, Value $250.00 or more; COUNTS 4, 7-11, 13-17, 22-24, & 26 — Possession of
Stolen Property, Value §2,500.00 or more. The jury found Defendant not guilty of COUNT
3.

On October 1, 2008, Defendant was adjudicated guilty and sentenced to: COUNT | -
12 months in the Clark County Detention Center (“CCDC”); COUNT 2 — 20 years to Life in
the Nevada Department of Corrections (“NDC”); COUNTS 4-14 — 20 years to Life in the
NDC, COUNTS 1-2 & 4-14 to run concurrent to each other; COUNTS 15-27 — 20 years to
Life in the NDC, COUNTS 15-27 to run concurrent with each cther, but consecutively to
COUNTS 1-2 & 4-14 and Defendant’s convictions in Case Number C227874. Fergason
received zero days credit for time served. The Judgment of Conviction was filed on November
4, 2003. Defendant filed a Notice of Appeal on December 4, 2008,

On April 6, 2009, the Court filed an Amended Judgment of conviction, wherein, the
minimum term on COUNTS 4-14 & 15-27, was amended from 20 years to 10 years.
if

' {m Decemdbrer 15, 2005, (he State fied i Amended Endictment, containing the sam sharpes.
* The same day, In open court, 8 Third Amended Indlsiment, which Inchided cnly Defendant,

2
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On August 4, 2010, the Nevada Supreme Court affirmed Defendant's judgment of
conviction. Remittitur issued on December 14, 2010,

On June 16, 2011, Defendant filed a pro per post-conviction Petition for Writ of Habeas
“ Corpus (“Petition”). The State filed its Response on August 9, 2011, On August 25, 2011,
the Court denied Defendant’s Petition. Defendant filed a Notice of Appeal on September 22,
2011. The Coust filed its Findings of Fact, Conclusions of Law and Order on Novermber 9,
2011. April 6, 2012, the Nevada Supreme Court ordered the denial of Defendant’s Petition
reversed and remanded the case back for appointment of counsel, without reaching the merits

of any other claims,

On May 15, 2012, Manhew Carling, Esq., was appointed 2s counsel, On November 2,
2015, Defendant filed a Supplemental post-conviction Petitfon for Writ of Habeas Corpus
{‘;Supplement”). The State filed its Response on January 15, 2015. Defendant filed his Reply
| on February 19, 2016,
This Court heard arguments on the Petition and Supplement on March 29, 2016, and
|| set the matter for a limited Evidentiary Hearing on Defendant’s issues C & D, butnotaste A
& B, for May 6, 2016.

And the Court now denies Defendant’s Petition for Writ of Habeas Corpus.

Defendant raised four claims of ineffective assistance of counsel before the Court,

arguing that counsel was ineffective for: (a) failing to object to certain testimony of Tonya
Trevarthen, (b) failing to investigate and present evidence regarding Trevarthen's testimony
about Defendant not having contact with Damion Monroe from 2001-2006, (c) for not
|| presenting a defense at Defendant’s sentencing hearing, and (d) for failing to object during the
State's opening statement.

" After the reading the briefs and hearing argument on March 29, 2016, the Court found
no merit to Claims A & B, but did order an Evidentiary Hearing on Claims C & D. At that
hearing, Defendant and his trial counsel, the Honcrable Cynthia Dustin-Cruz, testified to those

claimsg,
W
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Defendant originally testified that trial counsel told him that the Court would not
sentence him to Life in prison, and that he was looking more at five to 20 years, Evidentiary
Hearing (“EH™) at 7-8. He went on to say that his decision to proceed to trial was partly based
on counsel’s advisement of the possible range of punishment, but that he would have taken
any offer that did not require him to testify against co-defendants. EH, at 10. However, Ms.
Cruz testified that she never told Defendant that he would not get a Life sentence if he was
convicted. /4., at 33. Furthermore, the State did make an offer that did not requite Defendant’s
testimony after the conviction of Mr. Monroe. 7d., at 45-49. In fact, once Defendant’s trial
was severed from Mr. Monroe’s tria) end Monroe was convicted, counsel discussed with him,
in detail, that the plea offer that would be in his best interest, which included a small habitual.
Id.. However, Defendant refused to accept any plea deal. /2

Defendant also claimed that betwesn trial and sentencing, he did not have any contact
with counsel, aside from her mailing him a sentencing memorandum and, additionally, was
not afforded the opportunity to read the Pre-Sentence Investigation (PSI) Report before
sentencing. /dl, at 10-11, 23-24. However, Defendant made no atternpis 10 contect counsel
between triaf and scntencing, /., at 12.

Defendant testificd further that counsel did not advise him at all on what to do at
sentencing. Jd., at 26. Ms. Cruz testified that while she did not recall if he had any direct
contact with Defendant prior to the day of sentencing, she was certain that she gave hkim a copy
of the PST on the day of sentencing and met with him to discuss what was going on, 14, at 35-
36. Additionally, though she could not recall discussing particular mitigating factors with
Defendant, Ms. Cruz testified that the main concern for Defendant was abou forfeiture of
items thet were not shown as evidence at trial. Id, at 36,

Additionally, Defendant testified about ihe State's Opening argument at irial and
claimed that in its PowerPoint slides, the State had pictures of Defendant and his co-defendants
and all of the photos had the word “Guilty” stamped across the fices in red lettering, 7d, at
13. He clairns to have pointed this out to trial counsel, but that she ignored it and did not
object. Id, at 14,

4
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Ms. Cruz convincingly refited that testimony, noting that while she could not recall if
the State showed photos during opening arguments, she was adamant that if photos would have
had the word “Guilty”™ across faces of the Defendant and co-defendants, she would have, “been
jumping on my feet objection, and if the judge had overruled nry objections, I would have
demanded that a copy of the PowerPoint presentation for opening be included in the record.”
Id, et 37.

Defendant’s claims regarding counsel’s failure to objection and investigate fall well
short of demonstrating ineffective assistance of counsel. Counsel’s factical decisions are
virtually unchallengeable absent extraordinery cirenmstances. Dolemar v, State, 112 Nev,
843, at 846, 521 P.2d 280 (1996). Courts must determine whether counsel made a *sufficient
inquiry into the information . . . perfinent to his client's case,” Jd,, and then whether counsel
made “a reasonable strategy decision on how to proceed with his client’s case.” Id., (citing
Strickland v. Washington, 466 U.S. at 690-91, 104 S. Ct. at 2066),

During pre-trial litigation, trial counsei filed & Motion in Limine to Bar Admission of
Evidence that eventually came out in Trevarthen’s testimony. And the Ccun found that that
evidence would be admissible. Reporter's Trarseript (“RT"), 5/2/2008, at p, 33-34. Pursuant
to the Court’s ruling, counsel did not objection to Trevarthen’s testimony. Further, counsel
did express concern, outside the presence of the jury, about Trevarthen's generalized
I comments of other crimes, but noted that she did not want to draw the jury’s attention to the
statements, RT, 5/27/2008, at 221.223, '

When a defendant contends that his attorney was ineffective because she did not
! adequately investigste the case, he must show how a better investigation would have rendered
a more favorable outcome probable. Moling v. Stare, 120 Nev, 185, 192, 87 P.3d 533, 538
{2004). That defendant must allege with specificity what the investigations wouid have
revealed and how it would have altered the outoome of the trial. United States v. Porter, 924
" F.2d 395, 397 (1st Cir. 1991) (quoting United States v. Green, 882 F.2d 999, 1003 (5th Cir.
1989).). And 2 claim of ineffective assistance of counsel alleging a failure to properly

5

W08 1 W IVISF2 [BU1-FCL-(FERGASON__BRY AN DOCY

N47=8




1

investigate will fail where the evidence or testimony sought does not exonerate or exculpate

2 || the defendant. Fordv. State, 105 Nev. 850, 854, 784 P.2d 951, 953 (1989),
3 During State’s questioning, Trevarthen téstified that she saw Defendant “pretty often,”
4 | ot least few times a week. RT, 5/27/2008, at p.198. She then clarified that it was not 2 few
5 | times a week the entire time she knew him, but at least the last year or so, Jd Afterward,
6 | outside the presence of the jury, counsel diseussed with the Court her intention to question
7 | Trevarthen about the timeframe when Defendant was not around. Jd. at p.224. However,
B ] counse! explained that she did not want to go into the details of why because Defendant was
g I not around due to his having drug issues at that time and Monroe did not want to work with
10 | him. fd The Court stated that it would allow counse] to question Trevarthen without opening
I1 ] the door, but it had to be narrowed to whether there were 2 few months, during which
12 | Defendant was not around, but nothing more specific. /d, During cross-examination, counsel
13 | did just that:
14 | COUNSEL: And then going back to when you - regarding
Mr, Fergason coming past, ‘wasn’t there a
15 period of time, and we’re going to stick with
a yes or no, Wasn’t there a period of ime
16 during the timeframe when you said in 2001
I when you first met him to 2008 when he
17 started being around more frequently, wasn’t
there & ;mnd of time that he wasn't coming
18 around
19 I TREVARTHEN; Yes
20 | RT, 5/27/2008 p. 239,
21 Defendant has failed to make any showing, regarding what further investigation would
22 I have revealed regarding that time and how that would have rendered a more favorable
23 | outcome. To the contrary, the record created outside the presence of the jury shows that further
24 i inquiry would not only not excnerate or exculpate Defendant, but would have been
25 | detrimental. Additionally, counsel’s strategic deciston was a tactical decision. Doleman, 112
26 | Nev. at 846, 921 P.2d at 280.
27 nﬂ
28 |

H 6

W:MWEFEIEWTWHIWI-FMERGMDN__BRYM}ML
0475




|
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Counsel’s handling of the Trevarthen testimony was objectively reasonable and was
| not ineffective and Defendant has not demonstrated prejudice. Both of those claims are
dented.

As to Defendant’s third claim, the Court, finding Ms. Cruz to be more credible than
Defendant, finds that trial counsel did not ever say that the defendant would not receive a life
sentence. Further, the Court does find that, before Defendant’s trial and after Mr, Monroe was

convicted, the Statc would make an offer that did net requite Defendant’s testimony,

Defendant was informed of that offer and advised that it was in his best interest, and he chose
to decline it.
|| Moreover, Defendant’s reliance on Brown v. State, 110 Nev. 846, 877 P.2d 107 i, to

support his claim that counse] was ineffective is misplaced. In Browss, trial counsel not only

failed to request that the defendant’s sentences run concurrently, a stattory possibility that
was available, but also failed to present any mitigating evidence, fd. 110 Nev. at 850, 877
P.2d at {074, Also, counsel testified thet he was unaware that the defendant’s sentence could
run concurrently and evidence indicated that counsel was not even aware of what the minimum
available sentence was. fd. In this case, unlike Brown, counsel was not only well aware of
the minirmum sentence, but argued for the imposition of the minimum sentence and for the
sentences run concurrent. And finally, Ms. Cruz presented mitigating factors.
Defendant has failed to demonstrate deficiency or prejudice. This claim is denied.
Lastly, this Court finds that there are no grounds on which Defendant can succeed on
his final claim, Trial counsel was adamant in her testimony that if photos on the State’s
opening PawerPoint would have flashed the word “guilty” across any faces, she would have
acted accordingly. Additionally, the State has comectly polnted out that Defendant’s first
Petitinn makes no mention of this occwring at opening, and only notes it happening during
closing arguments. The Court finds that no photos with the word “gnilty” superimposed were
shown during State’s opening argument. Deferdant’s Jast claim is dented.
|
it
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BY

ORDER
THEREFOQRE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
shall be, end it is, hereby denied.
DATED this /72 day of August, 2016.

STEVEN B, WOLFSON
Ciark County Distriot Attorney
Nevada Bar #001565

4 .. 5 . ‘"1{_:."-.‘ . i K‘- I
Chief Deputy District Attorney
Nevada Bar #004352

TIFIC QOF § CE
1 certify that on the 8th day of August, 2018, [ e-mailed a vopy of the foregoing
proposed Findings of Fact, Conciusions of Law, and Ocder to:

MA"I'I'[-IEI‘.W D. CARIING, Ezqg.
¢ ;

ail.com

BY

the District Attorney’s Office

AR/SS0O/rj/M-1
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Electronically Filed

E:[")\r 08/12/2016 .

CLERK OF THE COLRT
NEOD
DISTRICT COURT
CLARK COUNTY, NEVADA
BRYAN FERGASON,
Case No: 06C228752-3
Petitioncr, Dept Ng: XX
v,
THE STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF
Respondent, FACT, CONCLUSIONS OF LAW AND
ORDER

PLEASE TAKE NOTICE that on August 16, 2016, the conrt entered a decision or order in this matter, 3
true and correct copy of which is attached 1o this notice,

You may appeal to the Sugreme Court from the decision or order of this cous. If ¥ou wish to appeal, you
must fiie a notice of appeal with the clork of this conrs within Urirty-three (33) days afier (he dzie this police is
mailed to you. This niotics was mailed on August 18, 2018,

STEVEN D GRIERSON. CLERK OF THE COURT

4 Clezunite Pleasant
Chaunte Pleasant, Deputy Clerk

CERTIFICATE OF MAILING
[ hereby centify that gp this 18 dav of Angust 2046, | placed a copy of this Notice of Entry in:
Bl The bin(s) located in the Regional Tustice Ceiter of
Clark County Dismict Aitotney's Office
Atlorney Ceneral’s Office — Appellare Divisian-

B The United Stites 1mail addressed as follows:

Bryan Fergason # 96303 Matthew D. Carling Esq.
PO Hax 650 11608, 100 Stree
Indian Springs, NV 85070 Las Vegas. NV #3101

5 Chanrte Pleasan

Chaunte Pleasant. Deputy Clerk

04792



Electronicalty Filed
0B/168/2016 (1:25:14 P
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9 %']I‘EH B. %DLFSI?&N CLERK OF THE COURT
B un 13tnct Altorney
Nevada Barw#l:lﬂ 1565
" | Chiet Depuiy Disiin Attoeney
ie uty District
- 4 || Nevada ﬁ’aﬁmmaﬂz
200 Lewis Avenue
5 [| Las Vegas, Nevada 89155-2212
(702) 6712500
6 I Attorney for Plaintiff
7 DISTRICT COURT
g CLARK COUNTY, NEVADA
9 | THE STATE OF NEVADA,
10 Plaintiff,
11 ol CASE NO: 06C228752-3
12 § BRYAN FERGASON, .
13 | ke Bryan Mickael Fergason, #1299193 DEETND: X
Defendant.
14
15 FINDINGS OF FACT, CONCLUSIONS OF
i LAW AND ORDER
DATE OF HEARING: MAY 6, 2016
17 TIME OF HEARING: 1:30 P.M.
- THIS CAUSE having come on for hearing before the Honorable ERIC JOHNSON.
!
2 District Judge, on the 6th day of May, 2016, the Petitioner present and represenied by
20.
MATTHEW D. CARLING, the Respondent being represented by STEVEN B. WOLEFSON,
21
Clark County District Attorney, by and through SANDRA DIGIACOMO, Chief Deputy
25
District Attorney, and the Court having considered the matter, including briefs, transcripts,
2
3 arguments of counsel, and documents on file herein, now therefore, the Court makes the
2 -
g following findings of fact and conclusions of law:
o FINDINGS OF FACT, CONCLUSIONS OF LAW
26
On December 13, 2006, BRYAN FERGASON, aka Bryan Michael Fergason
27
(hercinafter “Defendant”) wes charged by way of Indictment with the following: COUNT |
28 ,
|| — Conspiracy to Possess Stolen Property and/or to Commit Burglary (Gross Misdemeanor —
W:MNIMIWIJHI-FCL{FERGAMN_M?ANWLM
il

o 04793
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NRS 205.275, 199.480); and COUNTS 2-27 — Possession of Stolen Property (Fefony — NRS
205.275).! On February 1, 2007, Defendant filed a pre-trial Petition for Writ of Habeas
Corpus. The State filed its Retumn op February 14, 2007. The Court denied Defendant’s pre-
trial Petition on November 8, 2007.

On Apnl 25, 2008, Defendant filed & Motion to Sever. The State filed its Opposition
on April 28, 2008. On May 1, 2008, the Court granted Defendant’s Motion.

On May 7, 2008, Defendant filed a Motion in Limine to Bar Admission of Evidence
that the Defendant Committed Burglary in the Instant Case, The State filed its Opposition on
Mey 8, 2008. On May 12, 2008, the Court granted in part and denied in party Defendant’s
Motion. Afier further pre-trial litigation, Defendant’s jury trial commenced on May 21, 2008.2
On May 29, 2008, the jury found Defendant guilty of: COUNT 1 — Conspiracy to Possess
and/or Commit Burglary, COUNTS 2, 5-6, 132, 18-21, 25, & 27 — Possession of Stolen
Property, Value $250.00 or more; COUNTS 4, 7-H1, 13-17, 22-24, & 26 — Possession of
Stolen Property, Value $2,500.00 or more. The jury found Defendant not guilty of COUNT
3.

On October 1, 2008, Defendant was adjudicated guilty and sentenced to: COUNT I-
12 months in the Clatk County Detention Center (“CCDC™); COUNT 2 - 20 years 1o Life in
the Nevade Department of Corrections ("NDC™); COUNTS 4-14 — 20 years (o Life in the
NDC, COUNTS 1-2 & 4-14 to mn coscurrent ta each other; COUNTS 15-27 - 20 yeats to
Life in the NDC, COUNTS 15-27 to run concurrent with ezch cther, but consecutively to
COUNTS 1-2 & 4-14 and Defendant’s convictions in Case Number C227874. Fergason
received zero days credit for time served. The Judgment of Conviction was filed ca November
4, 2008. Defendant filcd a Notice of Appeal on December 4, 2003,

On April 6, 2009, the Coust filed an Amended Judgment of conviction, wherein, the
minimem term on COUNTS 4-14 & 15-27, was amended from 20 years to 10 years.

M

1 On Digomber Iim&meﬂmeﬁlndmhmmdudindimmnmmﬂningmcmm
‘Thesamday,hmnwmanhdﬁmmdedlndimwhhh&mludedmm
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On August 4, 2010, the Nevada Supreme Court affirmed Defendant’s judgment of
conviction. Remittitur issued on December 14, 2010.

On June 16, 201 1, Defendant filed a pro per post-cotiviction Petftion for Writ of Habeas
Corpus (“Petition”), The State filed its Response on August 9, 2011, On August 25, 2011,
the Court denied Defendant’s Petition. D:fendant filed a Notice of Appeat on September 22,
2G11. The Court filed its Findings of Fact, Conclusions of Law and Order on November 9,
201Y. April 6, 2012, the Nevada Supreme Court ordered the denial of Defendant’s Petition
reversed and remanded the case back for appointment of counsel, without reaching the merits
of any other claimns,

On May 15, 2012, Matthew Carling, Esq., was appointed as counsel, On November 2,
2015, Defendant filed a Supplemental post-conviction Pefition for Writ of Habess Corpus
(“Supplement™). The State filed its Response on January 15, 2015, Defendant fled his Reply
on February 15, 2016,

This Court heard arguments on the Petition and Suppiement on March 29, 2016, and
set the matter for a limited Evidentiary Hearing on Defendant's issues C & D, butnot asto A
& B, for May 6, 2016,

And the Court now denies Defendant’s Petition for Writ of Habeas Corpus.

Defendant raised four claims of ineffective assistance of counsel befors the Court,
arguing that counsel was insffestive for: (a) failing to object to certain testimony of Tonya
Trevarthen, (b} failing to investigate and present evidence regarding Trevarthen’s testimony
about Defendant not having contact with Damion Monroe from 2001-2006, (c) for not
presenting a defense at Defendant’s sentencing hearing, and (d) for failing to object during the
State’s opening statement.

After the reading the briefs and hearing argument on March 29, 2016, the Court found
no merit to Claims A & B, but di¢ order an Evidentiary Hearing on Claims C & D, At that
hearing, Defendant and his trial counsel, the Honorable Cynthia Dustin-Cruz, testified to those

claims.

U
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Defendant originally testified that trial counsel told him that the Court would not

St

2 || sentence him to Life in prison, and that he was looking more &t five to 20 years. Evidentiary
3 | Hearing (“EH™) at 7-8. He went on to say that his decision to proceed to trial was partty based
4 f on counsel’s advisement of the possible range of punishment, bint that he would bave taken
5 | any offer that did not require him to testify against co-defendants, EH, at 10. However, Ms,
6 || Cruz testified that she never told Defendant that he would not get & Life sentence if he was
7 | convicted. Jd, at 33. Furthermore, the State did make an offer that did not require Defendant’s
8 | testimony after the conviction of Mr, Monrce, fd, at 45-49. In fact, once Defendant’s trial
9 (| was severed from Mr. Monroe’s trial and Monroe was convieted, counse] discussed with hin,
10 | in detail, that the plea offer that would be i his best interest, which included a smal] babitual,
11 | /4. However, Defendant refused to acceptl any plea deal, fd
12 || Defendant also claimed that between trial and sentencing, he did not have any contact
13 | with counsel, aside from her mailing him a seqtencing memorandum and, additionally, was
14 " not afforded the opportunity to read the Pre-Sentence Investigation (PSI) Report before
15 | sentencing. Jd, at 10-11, 23-24. However, Defendant made no atternpts (o contact counsel
16 | between trial and sentencing. Jd., at 12.
17 Defendant testified further that counsel did not edvise him &t all on what 1o do at

18 || sentencing. Jd., at 26, Ms, Cruz testified that while she did not recall if he had any direct
19: contact with Defendant prior to the day of sentencing, she was certain that she gave him a copy
20 || ofthe PSI on the day of sentencing and met with him fo discuss what was going on. Id, at 35-
21 | 36. Additionally, though she could not recall discussing particular mitigating factors with
22 || Defendant, Ms. Cruz testified that the main concern for Defendant was about forfeiture of
23 I items that were not shown as evidence at frial. Id., at 36,

24 Additionaily, Defendant testified sbout the State’s opening argument at trial and
25 || claimed that in its PowerPoint slides, the State had pictures of Defendant and his co-defendants
26 || and all of the photos had the word “Guilty™ stamped across the faces in red lettering. Id,, at
27 | 13. He claims o have pointed this out to trial counsel, bui that she ignored it and did not

28 || object I, at i4.
4
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Ms. Cruz convincingly refuted that testimony, noting that while she could not recall if
the State showed photos during opening arguments, she was adamant that if photos would have
had the word “Guilty” across faces of the Defendant and co-defendants, she would have, “been
jumping on my feet objection, and if the judge had overnsled my objections, I would have
demanded that a copy of the PowerPoint presentation for opening be included in the record.”
Id, at 37.

Defendant’s claims regarding counsel’s failure to objection and investigate fall well
short of demonstrating ineffective assistance of counsel. Counsel’s tactical decisions are
virtpally unchallengeable absent extracrdinary circumstances. Doleman v. Stare, 112 Nev.
843, at 846, 921 P.24 280 {1996). Courts must determine whether counsel made a “sufficient
inquiry into the information . . . peﬁ;inml to his client’s case,” Id, and then whether counsel
made “a reasonable sirategy decision on how to proceed with his client’s case.” fd, (citing
Strickland v. Washington, 466 U.5. at 690-91, 104 5. Ct. at 2066).

During pre-trial litigation, trial counsel filed a Motion in Limine to Bar Admission of
Evidence that eventually came out in Trevarthen’s testimony. And the Cmu:t found that that
evidence would be admissible. Reporter’s Transcript (“RT™), 5/2/2008, at p. 33-34. Pursuant
to the Cour?’s ruling, counsel did not objection to Trevarthen’s testimony. Further, counsel
did express concern, ocuiside the presence of the jury, about Trevarthen’s generalized
comments of other crimes, but noted that she did not want to draw the jury’s attention to the
statements. RT, 5/27/2008, at 221-223,

When a defendant contends that his attoney was ineffective because she did not
adequately investigate the case, he must show how a better investigation would have rendered
a more favorable outcome probable, Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538
(2004). That defendant must allege with specificity what the investigations would have
revealed and how it would have altered the outcome of the trial. United States v. Porter, 924
F.2d 395, 397 (Ist Cir, 159]1) (quoting United States v. Green, 882 F.2d 999, 1003 (5th Cir.
1989).). And a claim of ineffective assistance of counsel alleging a failure to propetly

3
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1 Counsel's handling of the Trevarthen testimony was objectively reasonable and was
2 | not ineffective and Defendant has not demonstrated prejudice. Both of those claims are
3 | denied. |
4 As to Defendant’s third claim, the Court, finding Ms. Cruz to be more credible than
5 § Defendant, finds that trial counsel did not ever say that the defendant would not receive a life
6 N sentence. Further, the Court does find that, before Defendant’s trial and after Mr. Monroe was
7 || convicted, the State would make en offer that did not require Defendant’s testimony.
8 || Defendant was informed of that offer and advised that it was in his best interest, and he chose
g f fodeclingit.
10 Moreover, Defendant’s reliance on Brown v State, 110 Nev. 846, 877 P.2d 1071, 1o
11 | support his claim that counsel was ineffective is misplaced. In Brown, trial counsel not only
12 || failed to request that the defendant’s sentences run concurrently, a statutory possibility that
13 | was available, but also failed to present any mitigating evidence. Id 110 Nev. at 8§50, 877
14 | P.2d a1 1074, Also, counsel iestified that he was unaware that the defendant’s sentence could
15 || run concurrently and evidence indicated that counsel was not even aware of what the minimurn
16 || available sentence was. fd. In this case, unlike Brown, counsel was not only well aware of
17 || the minimum sentence, but argued for the imposition of the minimurm sentence and for the
18 | sentences run concurrent. And finally, Ms. Cruz presented mitigating factors.
19 Defendant has failed to demonstrate deficiency or prejudice. This claim is denied.
20 Lastly, this Court finds that there are no grounds on which Defendant can succeed on
21 | his final claim. Trial counse! was adamant in her testimony that if photos on the State’s
22 | opening PowerPoint would bave flashed the word “guilty” across any faces, she would have
23 | acted accordingly. Additionally, the State has correctly pointed oul that Defendant’s first
24 I Pct'ition makes no mention of this ocourring &t apening, and only notes it happening during
25 | closing arguments. The Court finds that no photos with the word “guilty™ superimposed were
26 | shown during State's opening argument. Defendant’s last ¢laim is denied.
27 | #
28 “ Z
7
WATOAD0SF | SR EFTI801 -FCLAFERGASON__BRYANMKILDOCK
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MATTHEW D. CARLING, ESQ. CLERK OF THE COURT
Nevada Bar No. 007302

1100 8. Tenth Screer

Las Vegas, NV 89101

Telephone: {702) 419-7330

Facsimile: {702) 446-8065

Cedarl egal@omail.com

Attarney for Petitioner/ Defendant

BRYAN FERGASON

DISTRICT COURT
CLARK COUNTY, NEVADA

LR

BRYAN FERGASON, Casc No.: 06C228752-3

Pedsoner, Dept No.: XX

Vg

THE STATE OF NEVADA,

Respondent.

CASE APPEAL STATEMENT

(INRAP 3(d)(4))

1. Name of appellant filing this case appeal staternent:
BRY AN FERGASON

2. Identify the judge issuing the decision, judgment, or ocder appealed
from:

Ene Johnson
3. Identify afl parties to the proceedings in the district court:

Bryan Fergason
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35

The State of Nevada
4. Identify all parties involved in this appeal:

Bryan Fergason
The Stare of Nevada

5. Name, law firm, address, and telephone number of all counsel on
appeal and party or parties whom they tepresent:

MATTHEW D. CARLING STEVEN 5. GWENS

Nevada Bar #007302 Chief Deputy Districr Arorney
1100 8, Tenth Street Nevada Bar #004352

Las Vegas, NV #9101 P.O. Box 552212

{702) 419-7330 Las Vegas, NV 89101-2212
Cowiel for Appellant, Counsed for Aptelier,

Bryan Fergason Stare of Nevada

6. Indicate whether appellant was represented by appointed or retained
caunsel in the district court: Appointed

7. Indicate whether appellant is represented by appointed or tetained
counsel on appeal: Appoinred

8. Indicate whether appellant was granted leave to proceed in forma
pauperis, and the date of entry of the district court order granting such
leave: N/A

9, Indicate the date the proceedings commenced in the district court:
Indictment filed December 13, 2606,

Dated this 27¢ day of Seprember, 2016.

CARLING LAW OFFICE, PC

frd Mesttliene I, Carfing

MATTHEW D. CARLING, ESQ.
MNevada Bar No.; (007302
Court-Appoinied Attorney for Defendunt,
BRYAN FERGASON

Page 2ol 3
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CERTTFICATE QF SERVICE

I hereby cerify that, on this 20 day of Seprember, 2016, 1 sent 4 true and correct

copy of the above CASE APPEAL STATEMENT to the following parties:

Steven B. Wolfson, Esq.

Clark County District Aromey
Post Convicton Unit
EnnirCardnidclarkeouimsde.com

CARLING LAW OFFICE, PC

i I

MATTHEW D, CARLING, ESQ.
Court-ppainted Attorney for Defendant,
BRYAN FERGASON

Page 3 of 3
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MATTHEW D, CARLING, ESQ.
Nevada Bar No. 007302

1100 8. Tenth Streer

Las Vegas, NV 89101

Telephorne: {702) $19-7330
Facsimile: (702) 446-8065

Cedarl egal@gmmail.com

Altorney for Petitioner! Deteridant
BRYAN FERGASON

Electronically Filed
09/0272018 11:.48:18 AM
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CLERK ©F THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

BRYAN FERGASON, Case No: 0602237523
Petitioner, Dept No.: XX
va-
THE STATE OF NEVADA,
Respondent.
NOTICE OF APPEAL

TO: THE STATE OF NEVADA

STEVEN B, WOLFSON, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA and
DEPARTMENT 20 OF THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK.

NOTICE is hereby given that BRY AN FERGASON, presently incarcerated at High

Desert State Prison, Indian Springs, Nevada, appeals to the Supreme Court of the State of
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Nevada from the Findings of Fact, Conclusions of Law and Order denying his Petition for a Writ
of Habeas Corpus (Post-Conviction} issued on or about August 18, 2016.
DATED this 2% day of September, 2016,
CARLING LAW OFFICE, PC
5/ Matthew B, Carling

MATTHEW D. CARLING, ESQ.
Nevada Bar No.: 007302

DECLARATION OF MAILING

MATTHEW D, CARLING, ESQ., hereby declares that he is, and was when the herein
described mailing took place, a citizen of the United States, over 21 years of age; that on the 2
day of September, 2016, Declarant deposited in the United States mail at Las Vegas, Nevada, 2
copy of the Notice of Appeal in the above-mention case, enclosed in a sealed envelope upon

which first class postage was fully prepaid, addressed to the following:

Bryan Fergason (#26303) Steven B, Wolfson, Esq.
HDSP Clark Count District Attorney
P.0. Box 650 200 Lewis Avenus

Indian Springs, Nevada 89070-0650 Las Vegas, Nevada 89101

I declare under penalty of perjury that the foregoing is true and correct.
Executed on the 2™ day of Septemnber, 2016,
CARLING LAW OFFICE, PC
{5/ Matthew B, Carling

MATTHEW D. CARLING, ESQ.
Nevada Bar No.: 007302
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