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1 LAS VEGAS, NEVADA, TUESDAY, MAY 3, 2016, 8:02 A.M.

2 (Court was called to order)

3 THE COURT:   Is there something you guys want to

4 say, or can I start?  The reason I ask is you're standing

5 around like something needs to be said.

6 MR. PEEK:  I just got here, Your Honor.

7 THE COURT:  Okay.  Well, can we go in the order I

8 want to go?

9 MR. PEEK:  I'm just asking -- yes, you can, Your

10 Honor.  I just have a deposition at 9:00 o'clock in another

11 matter with Mr. Bice.  But if we can get out of here by 9:00,

12 I'm fine.  I don't care.

13 THE COURT:  You guys have 30 minutes between all of

14 you, and it's 8:31 [sic].

15 MR. PEEK:  I was told we had 10, 10, and 10 -- 40.

16 THE COURT:  That's correct.

17 MR. PEEK:  Ten, ten, ten, ten.

18 THE COURT:  No.  Ten, ten, ten.

19 MR. PEEK:  Okay.

20 THE COURT:  There's only 30 minutes to be divided,

21 so --

22 MR. PEEK:  Okay.  Well --

23 THE COURT:  I would like to start on the motion to

24 disqualify.

25 MR. ZELLER:  Yes, Your Honor.  Mike Zeller for
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1 Elaine Wynn.  I don't know if the Court has any questions, to

2 start off with.

3 THE COURT:  I have no questions.  Thank you.

4 MR. ZELLER:  Well, I'm sure that the Court's read

5 the papers.  I think this is a very straightforward instance

6 under Todd, which shows that even preliminary consultations

7 can form the attorney-client privilege.  It's implied by law. 

8 All three elements are met here.  The only way that they try

9 and distinguish that case is saying, well, it's not a

10 disqualification case.  But, number one, that's irrelevant. 

11 It still has the basis for the attorney-client relationship. 

12 And, number two, the cases it cites, the Mays case in fact is

13 a disqualification case.  And I'll just reserve the rest to

14 respond.

15 THE COURT:  Great.  Thanks.

16 MR. ZELLER:  Thank you.

17 MR. KEKER:  Good morning, Your Honor.  I'm John

18 Keker here to represent Mr. Wynn and defend myself.

19 I was not Mrs. Wynn's lawyer, and that prong of this

20 argument should go out.  She was exploring getting new

21 counsel.  I wasn't sure I wanted to be in.  She certainly

22 wasn't sure that she wanted me.  The first thing that happened

23 of substance between us was that we told that we had a

24 conflict because of Mr. Hagenbuch, a director.  The Todd case

25 which they rely on is completely inapposite in this -- to the
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1 facts here.  In the Todd case, of course, the inmate sat down

2 with a lawyer, was asked to give his version of the crucial

3 events, spent five pages writing them up, turned them over to

4 lawyer, expecting to get advice and so on.  Nothing like that

5 happened here.

6 Quinn Emanuel consistently misrepresents the

7 standard, which is different if there's an attorney-client

8 relationship from the past, and it's different if the issue is

9 one of prospective client talking to a lawyer.  If the

10 attorney-client relationship exists, then confidential

11 information is assumed to have been passed.  If it's a

12 prospective client situation, the test becomes -- and the

13 burden is on the moving party to show it -- the test becomes

14 whether or not confidential information was imparted that

15 would have -- that would significantly harm the prospective

16 client in this matter.

17 And she did that in her moving papers.  She said she

18 had done that.  It turns out that her recollection about that

19 is completely false.  It's false in substance about what was

20 discussed, it's false in terms of the length of the

21 conversation, it is shown to be false by the email that she

22 sent after this very brief first conversation where I said,

23 please send pleadings so we could run a conflict check.  She

24 sent a very gross overview in an email of the case, saying who

25 had sued whom.  But it was the farthest thing from

5



1 confidentially information that would significantly harm her

2 in the case.

3 Thereafter we talked to her.  There was no initial

4 in-depth discussion.  The -- after we talked to her, after our

5 -- we told her about Hagenbuch, Mr. Hagenbuch.  She talked

6 about Mr. Hagenbuch being a friend.  From the notes you can

7 see she talked about a friend at Sun Valley, they have

8 houses --

9 MR. ZELLER:  Your Honor, I object to --

10 THE COURT:  Sustained.

11 MR. ZELLER:  -- getting into the substance.

12 THE COURT:  Anything else, Counsel, you want to tell

13 me?

14 MR. KEKER:  Yes, ma'am.  I guess one of the things I

15 wanted to raise -- I mean, they keep -- they filed another

16 affidavit that changed Ms. Wynn's story completely.  Now she

17 says something different happened.  But the point is why in

18 the world would I run a conflict check and then not tell her

19 about the results of the conflict check.  It makes no sense. 

20 The notes show what happened.  That is what happened.

21 I wanted to say two things about prejudice.  When

22 the Quinn Emanuel firm came into this case Mr. Campbell, whom

23 I've known for 30 years, decided it was time to get some

24 lawyers who had worked against the Quinn Emanuel firm and knew

25 something about the way they litigate.  That's why we came in. 
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1 And Mr. Wynn thought that was a good idea, too.  It would be

2 prejudicial for us to be disqualified.  For that reason -- and

3 a second reason, this give an inch, take a mile attitude will

4 lead to -- if we're disqualified, there'll be arguments about

5 our association with Campbell, with Colby Williams, Mr.

6 Pisanelli.  They'll start trying to make something of that,

7 too.  So on both levels there is considerable prejudice if you

8 grant this motion, and we ask you not to.

9 THE COURT:  Thank you.

10 Anything else?

11 MR. ZELLER:  Just briefly, Your Honor.   First of

12 all, there's no mile or inch issue here.  We know that the

13 other attorneys in this case are smart enough not to have

14 looked at the privileged materials.  They've already said

15 that.  They knew that, of course, from the letters that we

16 already sent to Mr. Keker before that.  So this kind of parade

17 of horribles is just simply nonexistent here.

18 The other thing I would note, Your Honor, is that it

19 was not up to Mr. Keker to decide what was privileged and what

20 wasn't.  That's the Court's decision.  And we think that this

21 idea here that there was nothing in depth or so on is

22 completely irrelevant.  Todd says preliminary consultations

23 are sufficient.  And in fact in Todd all the attorney did in

24 response was said, I'll take a look at it.

25 There was more than that here.  There was no
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1 question that this was an attorney-client relationship, and,

2 accordingly, Rule 1.9 applies.  And it requires

3 disqualification here.  Thank you.

4 THE COURT:  Thank you.

5 The motion is granted.  Here while no attorney-

6 client relationship had been established, there was

7 confidential information provided by Ms. Wynn in connection

8 with her attempts to find additional counsel, including

9 settlement discussions.  For that reason the motion is

10 granted, and the Keker firm is disqualified.

11 Anything else on this issue?

12 All right.  I want to go to Mr. Peek's status report

13 on the predictive coding issues.

14 And this is part of your time, Mr. Peek.

15 MR. PEEK:  Pardon?

16 THE COURT:  This is part of your time.

17 MR. PEEK:  Understood.  It is what it is, Your

18 Honor.

19 Very briefly, Your Honor, I think the supplement

20 really lays it out.  It was clear from the letter that they

21 sent to us that their essential claim of reaching the

22 80 percent of recall is inaccurate, as we know that they

23 overinflated validations sent, and we know that recall is the

24 most important measure of the performance of predictive

25 coding.  It is the percentage of relevant documents in the
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1 document population that are successfully identified,

2 successfully identified as such by the predictive coding

3 process.  The recall is inaccurate because they deliberately

4 overmarked documents in the validation set as responsive.

5 They used an inaccurate answer key, as Ms. Fetgatter

6 told us last time, to grade the predictive coding process. 

7 Additional consequences of that, which are described in our

8 expert's declaration is that their validation set was

9 insufficiently sized and the recall is very likely invalid.

10 We don't really know what the errors are in the Wynn

11 parties' validation set, because they refuse to provide even a

12 portion of their validation set.  So we ask again, Your Honor,

13 that the Court order the Wynn parties to provide a

14 statistically significant random sample of the nonprivileged

15 documents in their validation set.  That is not too much of an

16 ask, just a random sampling of the nonprivileged documents. 

17 We're not asking for privileged, we're not looking for

18 privileged.  We just want to do a random sample.

19 THE COURT:  So what are the 7,450 documents that

20 you're requesting to review?

21 MR. PEEK:  That would be the random.

22 THE COURT:  Just a random selection of --

23 MR. PEEK:  Random.  But we don't want them to give

24 us any privileged documents.  They can pull those.  If they

25 during the course of their random sampling, Your Honor, come
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1 across a privileged document, pull that and replace it.

2 THE COURT:  So you want them to pull 7,450 documents

3 randomly from the validation set.  If there's a privileged

4 document, omit the privileged document and replace it with a

5 different document.

6 MR. PEEK:  Correct, Your Honor.

7 THE COURT:  Okay.  Who's up?

8 MS. SPINELLI:  Your Honor, Mr. Evans, if he may

9 speak on this aspect of it.

10 THE COURT:  Sure.

11 MR. EVANS:  Thank you very much, Your Honor.

12 The irony should not be lost on this Court that

13 three weeks ago in their papers and a week ago in the hearing

14 they were claiming that our predictive coding process was too

15 narrow.  Now here today they are claiming it is too broad. 

16 They are not entitled to these 7,424 or so irrelevant

17 documents.  First, the argument that we did not hit 80 percent

18 recall, it makes no sense, and it's flat out wrong.  By using

19 a broad standard of relevance and responsiveness all along

20 until the final review we simply ended up with a larger pool

21 of documents.  That we achieved 80 percent recall at the

22 broader standard simply makes sure that we at least met that

23 recall level at the narrower standard. 

24 And the analogy that they make in Footnote 10 of

25 their supplemental brief I think is actually very helpful
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1 here.  There they talked about this is a situation of you have

2 blue balls and yellow balls and by choosing both the blue

3 balls --

4 THE COURT:  They called them widgets.

5 MR. EVANS:  Sorry? 

6 THE COURT:  They called them widgets in the

7 footnote.

8 MR. EVANS:  Widgets.  Okay.  Blue widgets and yellow

9 widgets.  That by including the blue and the yellow all along

10 and in the recall -- or, I'm sorry, in the validation set that

11 we had coded yellow balls, which are irrelevant, and it had

12 skewed the process.

13 Actually, that shows what we did not do.  We were

14 very, very careful to -- you know, what we weren't doing was

15 including completely irrelevant documents, the yellow widgets,

16 along with relevant documents, being the blue widgets.  

17 Rather, we're erring on the side of caution.  And when there

18 were close calls we were telling our reviewers to code them as

19 relevant and responsive.

20 And the better analogy is let's say you're looking

21 for a dark shade -- dark-blue widgets, all right, and we're

22 telling our reviewers, if you see a blue widget no matter what

23 shade it is, then code it as relevant and responsive for the

24 training process and also in the validation process.  And so

25 we end up with this larger set of blue documents which are the
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1 close calls, and the Pisanelli firm, in doing the final second

2 pass and further pass reviews, made the final call on the

3 close calls.  They haven't presented any evidence that we've

4 missed any relevant documents or relevant categories of

5 documents.  And what they've been doing essentially is they're

6 throwing out argument after argument, and they're frivolous

7 argument after frivolous argument like grenades over the wall

8 to see what happens.  They started off by saying, oh, well,

9 there is a -- there aren't as many documents in the production

10 as we expected and therefore --

11 THE COURT:  Not as we expected, as you expected.

12 MR. EVANS:  Yeah.  Well, no.  Because what we were

13 talking about there with those numbers was a very early

14 estimate of richness.  That was early in the process.  And

15 we're dealing with a set of documents that has such low

16 richness, 1 percent --

17 THE COURT:  You have two minutes left for everybody

18 on your team on all the motions today.

19 MR. EVANS:  All right.  Thank you, Your Honor.

20 THE COURT:  All right.  Anything else?

21 MR. PEEK:  I have nothing further, Your Honor.

22 THE COURT:  All right.  We have two options, and I'm

23 going to let you consult to determine which option you want to

24 follow.  One, you can hire an independent forensic individual

25 to assist you with the analysis who will review the entire
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and 
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Case No.  
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     PISANELLI BICE PLLC 
 
 
     By:   /s/ Debra L. Spinelli    
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 Las Vegas, Nevada   89101 
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06/22/2017 XVIII 04357 - 04377 
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Appendix to Wynn Resorts, Limited’s 
Opposition to the Okada Parties’ Motion to 
Compel and Countermotion to Compel (1) 
Responses to Requests for Production, (2) 
Answers to Interrogatories, (3) Answers to 
Deposition Questions, and (4) Sanctions 

06/22/2017 XVIII-
IXX 04378 - 04672 

Defendants’ Motion to Compel Further 
Deposition of Wynn Resorts, Limited’s NRCP 
30(B)(6) Designee and Superseding Motion to 
Compel Wynn Resorts, Limited to Produce 
Documents and Information Responsive to 
Discovery Requests (Re Motion for Sanctions) 

06/26/2017 IXX-
XX 04673 - 04825 

Wynn Resorts, Limited’s Opposition to Okada 
Parties’ Motion to Compel Further Deposition 
of Wynn Resorts, Limited’s NRCP 30(B)(6) 
Designee and Superseding Motion to Compel 
Wynn Resorts, Limited to Produce Documents 
and Information Responsive to Discovery 
Requests (Re Motion for Sanctions) 

06/30/2017 XX 04826 - 04836 

Appendix to Wynn Resorts, Limited’s 
Opposition to Okada Parties’ Motion to 
Compel Further Deposition of Wynn Resorts, 
Limited’s NRCP 30(B)(6) Designee and 
Superseding Motion to Compel Wynn 
Resorts, Limited to Produce Documents and 
Information Responsive to Discovery 
Requests (Re Motion for Sanctions) 

06/30/2017 XX-
XXI 04837 - 05112 

Aruze Parties’ Reply in Support of their 
Motion to Compel and Opposition to Wynn 
Resorts, Limited’s Countermotion to Compel 
(Re Motion for Sanctions) 

07/05/2017 XXI 05113 - 05134 

Appendix of Exhibits to Aruze Parties’ Reply 
in Support of their Motion to Compel and 
Opposition to Wynn Resorts, Limited’s 
Countermotion to Compel (Re Motion for 
Sanctions) 

07/05/2017 XXI-
XXII 05135 - 05379 

Order on Motion to Compel Further 
Deposition of Wynn Resorts, Limited’s NRCP 
30(B)(6) Designee and Superseding Motion to 
Compel Wynn Resorts, Limited to Produce 
Documents and Information Responsive to 
Discovery Requests (Re Motion for Sanctions) 

07/05/2017 XXII 05380 - 05383 

Notice of Entry of Order on Motion to 
Compel Further Deposition of Wynn Resorts, 
Limited’s NRCP 30(B)(6) Designee and 
Superseding Motion to Compel Wynn 
Resorts, Limited to Produce Documents and 
Information Responsive to Discovery 
Requests (Re Motion for Sanctions)  

07/05/2017 XXII 05384 - 05390 

Evidentiary Hearing Transcript – Day One 07/26/2017 XXII-
XXIII 05391 - 05544 
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Evidentiary Hearing Transcript – Day Two 07/27/2017 XXIII 05545 - 05726 

Evidentiary Hearing Transcript – Day Three 07/28/2017 XVIII-
XXIV 05727 - 05880 

The Wynn Parties’ Status Report Related to 
Continued Hearing on Motion for Sanctions 
(MPDPA/Macau Law) 

08/11/2017 XXIV 05881 - 05886 

Evidentiary Hearing Transcript – Day Four 08/21/2017 XXIV-
XXV 05887 - 06119 

Evidentiary Hearing Transcript – Day Five 08/23/2017 XXV-
XXVI 06120 - 06285 

Defendants’ Post-Hearing Brief in Support of 
Defendants’ Motion for Sanctions 09/29/2017 XXVI 06286 - 06311 

Appendix of Exhibits Supporting the Aruze 
Parties’ Post-Hearing Brief in Support of 
Defendants’ Motion for Sanctions 

09/29/2017 XXVI-
XXXIX 06312 - 09536 

Wynn Resorts’ Response to the Post-Hearing 
Brief in Support of the Okada Parties’ Motion 
for Sanctions Against Wynn Resorts, Limited 
for Failure to Comply with Order Granting in 
Part Okada Parties’ Motion to Compel 

10/13/2017 XXXIX 09537 - 09568 

Appendix to Wynn Resorts’ Response to the 
Post-Hearing Brief in Support of the Okada 
Parties’ Motion for Sanctions Against Wynn 
Resorts, Limited for Failure to Comply with 
Order Granting in Part Okada Parties’ Motion 
to Compel 

10/13/2017 XXXIX 
-XL 09569 - 09975 

Evidentiary Hearing Transcript – Day Six 10/16/2017 XL-
XLI 09976 - 10106 

Evidentiary Hearing Transcript – Day Seven 10/17/2017 XLI 10107 - 10219 

Notice of Filing Mr. Kazuo Okada’s MPDPA 
Consent 10/19/2017 XLI 10220 - 10226 

Defendants’ Errata Regarding Closing 
Argument in Support of Defendants’ Motion 
for Sanctions 

10/20/2017 XLI 10227 - 10231 

Defendants’ Post-Hearing Brief Regarding 
Exhibit 162 in Support of Defendants’ Motion 
for Sanctions 

10/23/2017 XLI 10232 - 10246 

Wynn Resorts, Limited’s Brief Regarding 
Issue Preclusion and Claim Preclusion Related 
to the Macau Action 

10/23/2017 XLI 10247 - 10261 

Findings of Fact and Conclusions of Law 10/31/2017 XLII 10262 - 10288 

 






































































































































































































































































































































































































