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Universal Entertainment Corp., Aruze USA, Inc., and Kazuo Okada
(collectively referred to as "Defendants™) submit this opposition to Wynn Resorts,
Limited's ("WRL's") Emergency Motion for Stay Under NRAP 27(e) Pending Writ
Review of October 31, 2017 Order (the "Motion").

I. ARGUMENT

WRL commenced this strike lawsuit nearly six years ago. Since then the
Defendants have been struggling to obtain their day in court to present their case
for recovery of the tremendous losses WRL needlessly inflicted on Defendants.
Although WRL was the first to rush to court, filing its initial complaint at 2:14 am
on February 19, 2012, WRL's strategy over the last six years has been to create
delay after delay to deny Defendants a fair and timely resolution of this lawsuit on
its merits. But the day of reckoning is now at hand. Fact discovery has closed.
Expert discovery is well underway, and is the principal task to be completed by the
parties between now and trial. Trial is set to begin on April 16, 2018. This
"emergency motion" to stay seeks to vacate the trial date that the district court set
after years of intensely contested pretrial proceedings and is another unwarranted
effort by WRL to perpetuate delay and deny the Defendants their day in court. This
writ petition is WRL's 8th and the instant motion is its 20th motion to stay. The
Court should not indulge WRL's efforts to prevent justice from being done, starting

in April 2018.



WRL's "emergency" motion seeks to stay not just the District Court's well-
considered 27-page, 151-paragraph Findings of Fact and Conclusions of Law
entered after a seven-day evidentiary hearing on Defendants' Motion for Sanctions
("Sanctions Order" or "Order"), but the entire case and is wholly without merit.
Despite claims of an "emergency," WRL waited three weeks from the date of the
Order to file this writ petition. There is no "emergency." The Sanctions Order
should not be stayed, let alone the entire case. The Court should deny the requested
stay. It is based on a procedurally frivolous filing derived from a writ petition that
simply reargues issues already decided against WRL by this Court. As shown
below, the four Hansen factors all weigh against imposing a stay. Hansen v. Dist.
Ct., 116 Nev. 650, 657, 6 P.3d 982, 986 (2000). As an initial matter, WRL's
Petition lacks any merit. WRL seeks writ review of issues this Court considered
and decided last year, including that WRL can be compelled to produce documents
from its Macau-based subsidiary over Macau law to the contrary. See Sec. A, infra.
It also seeks writ review of adverse trial inferences, when such review would be
premature and these inferences are not properly the subject of a writ. Id. Moreover,
WRL will face no irreparable harm and the object of the Petition will not be
defeated by denying a stay. See Sec. B, infra. Instead, it is only Defendants who
will be harmed by a further stay through the delay of their trial date. See Sec. C,

infra.



A. The Petition Lacks Merit

The stay should be denied first and foremost because WRL is unlikely "to
prevail on the merits." Hansen, 116 Nev. at 657, 6 P.3d at 986. The Sanctions
Order, which was entered after more than two years of litigation and a seven-day
evidentiary hearing, imposes adverse evidentiary inferences at trial if WRL fails to
produce the same documents it has refused to produce for more than two years,
despite five court orders directing it to do so. Ord. { 140-150. Far from presenting
"a substantial case on the merits," as is required before a stay can be imposed,
WRL's Petition will fail on the merits. Hansen, 116 Nev. at 658, 6 P.3d at 987.

As an initial matter, this Court already rejected WRL's argument that it
should not be forced "to comply with the November 1, 2016 discovery order
compelling the production of documents in the possession of . . . Wynn Macau in a
manner that exceeded the bounds of Macau law." Mot. at 3. Specifically, this Court
determined almost a year ago that WRL must produce the documents over WRL's
objection that foreign law precludes their production. See December 20, 2016
Order Denying Pet. for Writ of Prohibition or Mandamus, Case No. 71638, at 1-2
("[P]etitioner's overarching argument is that complying with the district court's
order would require petitioner to violate foreign international privacy statutes and a
contract with a foreign government. However, in Las Vegas Sands Corp. v. Eighth

Judicial Dist. Court, this court held that 'the mere presence of a foreign



international privacy statute itself does not preclude Nevada courts from ordering
parties to comply with Nevada discovery rules . ...""). As a result, WRL's current
Petition lacks any merit to the extent it asks this Court to once again review the
same question.

WRL also claims that its Petition presents a "serious legal question" based
on a "distinction between this matter and Las Vegas Sands" in that Wynn Macau is
not a party to this action whereas Sands China was a party in Las Vegas Sands.
Mot. at 4. Again, this Court has already addressed WRL's exact claim about the
purported distinction with Sands: "[A]lthough we recognize petitioner's stance that
the district court compelled its nonparty subsidiary to comply with the discovery
order, in our view, the district court directed petitioner to exercise control over its
subsidiary to the extent necessary for petitioner to comply with the discovery
order." Ord. Denying Petition (Dec. 20, 2016) at 2.

Moreover, WRL's Petition lacks merit to the extent it seeks writ review of
the evidentiary inferences granted Defendants at trial. Extraordinary writ review is
just that—extraordinary. Hickey v. Eighth Judicial Dist. Ct., 105 Nev. 729, 731,
782 P.2d 1336, 1338 (1989) ("[M]andamus and prohibition are extraordinary
remedies, and the decision of whether a petition will be entertained lies within the
discretion of this court.”). Writ review is not a proper vehicle for challenging

routine evidentiary rulings in the months before trial, and it certainly is not a



vehicle for challenging routine evidentiary rulings that can be remedied on post-
judgment appeal. Id. ("Neither mandamus nor prohibition will issue . . . where the
petitioner has a plain, speedy and adequate remedy, such as an appeal, in the
ordinary course of law."); Mitchell v. Eighth Judicial Dist. Ct., 131 Nev. Adv. Op.
21, 348 P.3d 675, 677 (2015) (no writ review of rulings that “can be adequately
reviewed on appeal from the eventual final judgment.”). The Sanctions Order is
nothing more than a routine evidentiary ruling—it imposes evidentiary sanctions
for WRL's violation of discovery orders—and if the sanctions were improper (they
were not) and have any effect on the verdict at trial, WRL has an adequate remedy
in a post-judgment appeal. If WRL is allowed to seek writ review of the Sanctions
Order, it sets a precedent for parties to seek writ review of every evidentiary ruling
in a case, including every ruling on a motion in limine (and in this case alone, there
will likely be dozens of motions in limine). If that were the law, no case would
ever proceed to trial in a reasonably timely fashion, and every case would become
laden with multiple writ proceedings before this Court on routine evidentiary
Issues.

This Court has also held that writ review is only warranted to address
"discovery order[s] that require[] disclosure of privileged information™ and

"blanket discovery orders without regard to relevance.” Clark Cnty. Liquor &



Gambling Licensing Bd. v. Clark, 102 Nev. 654, 659-60, 730 P.2d 443, 447
(1986). Neither circumstance is presented here.

Furthermore, writ review here is premature because the parties have not yet
determined the specific impact of the adverse inferences. Instead, WRL should be
required to wait until after trial, when the parties will have litigated jury
instructions concerning the scope of the adverse inferences. This approach gives
the trial court—which is deeply familiar with the record—an opportunity to further
delineate the scope of the adverse inferences through the jury instructions. If
necessary, WRL can then seek relief from this Court through a post-judgment
appeal founded on a properly developed record.

B.  No Stay Should be Imposed Because the Object of the Petition
Will Not be Defeated and WRL Faces No Irreparable Harm.

Moreover, the stay should be denied because "the object of the appeal or
writ petition will [not] be defeated if the stay is denied," and WRL faces no
irreparable harm without it. Hansen, 116 Nev. at 657, 6 P.3d at 986; Vanguard
Piping Sys., Inc. v. Eighth Judicial Dist. Ct., 129 Nev. Adv. Op. 63, 309 P.3d 1017,
1019 (2013) (no writ review unless "order could result in irreparable prejudice").
The Sanctions Order imposes adverse evidentiary inferences at trial, which is still
five months away. The Sanctions Order has no impact on any of the expert
discovery or other pretrial activities that are currently ongoing. As such, there is no

basis to stay the Sanctions Order, let alone the entire case, because the adverse



inferences will only be implemented at trial. If this Court finds, contrary to the
Sanctions Order, that WRL's refusal to produce documents in violation of multiple
court orders was not sanctionable, then the parties can implement that ruling at trial
without any need for a stay.

WRL claims the object of its Petition will be defeated and it will be harmed
without a stay because there are "impending deadlines to 'purge’ certain evidentiary
sanctions"—that is, deadlines by which WRL has to confirm it is not producing the
documents at issue. Mot. at 4. For WRL to claim it still needs more time to decide
whether it will comply with the orders requiring production is disingenuous. WRL
has made clear for over two years that it will never produce the documents, despite
three orders from the District Court and two orders from this Court directing it to
do so. It has spent millions of dollars in fees and litigated nearly ten rounds of
briefing over its decision to refuse to produce the documents. The whole purpose
of the 7-day evidentiary hearing was to determine whether WRL would face any
consequences for its brazen refusal to produce the documents despite five court
orders requiring it to do so over a two-year period. For WRL to claim that the

Sanctions Order should be stayed because it needs more time to decide whether it

L Mikohn Gaming illustrates those narrow circumstances not present here in
which a stay of the entire case is warranted. That case dealt with appellate review
of a_district court's refusal to compel arbitration, and the ciuest_lon of whether the
parties would have to pursue litigation or arbitration really did affect the entire
case. Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 250, 89 P.3d 36, 37-38
(2004). By contrast here, the Sanctions Order has no impact on any of the expert
discovery that is ongoing.



will produce the documents is nothing but a transparent stall tactic that should not
be countenanced.

WRL also claims the object of the Petition will be defeated and it will be
harmed without a stay because under the Sanctions Order, Defendants can take
additional depositions if WRL produces new documents. Mot. at 4. But WRL will
not be producing any more documents, and Defendants will not have an
opportunity to take additional depositions under the Sanctions Order, with or
without a stay. Regardless, even if Defendants are allowed to take additional
depositions, WRL would not suffer irreparable harm because additional
depositions would only occasion expenditure of additional attorney fees. It is
indisputable that incurring additional attorneys' fees does not constitute irreparable
harm. See, e.g., Mikohn Gaming, 120 Nev. at 253, 89 P.3d at 39 ("[L]itigation
costs, even if potentially substantial, are not irreparable harm.").

WRL further claims the object of the Petition will be defeated and it will be
harmed without a stay because Defendants will use the evidentiary sanctions in
dispositive and pre-trial motions. Mot. at 4-5. But the object of WRL's Petition—
reversing the Sanctions Order—would not be defeated even if Defendants use the
evidentiary sanctions in dispositive or pre-trial motions, and even if the District
Court relies on the sanctions in ruling on those motions (two big "ifs"). Instead,

any such rulings from the District Court could be reconsidered as needed. If WRL's



standard—that any ruling that could be used against it in dispositive motions
constitutes irreparable harm to warrant a stay—was the right one, then every ruling
unfavorable to it constitutes irreparable harm. This is not the law.

Finally, WRL claims the object of the Petition will be defeated and it will be
harmed without a stay because WRL will be “forced to address [Defendants']
request for attorney's fees and costs." Mot. at 5. WRL's claim makes no sense.
WRL would experience no harm whatsoever, let alone irreparable harm, by
Defendants filing a request for attorney's fees.”

C. A Continued Stay Would Cause Defendants Irreparable Harm.

The stay should also be denied because Defendants will suffer irreparable
harm if it is granted. We are almost at the sixth anniversary of the improper
redemption, and Defendants have yet to see their day in court. WRL's overall
litigation strategy of creating delay after delay, in terms of Defendants' access to
documents, to witnesses, to information, and now in terms of the trial date, is likely
unprecedented. On the road to the Sanctions Order, Defendants were forced to:

o Litigate five motions, including three before the District Court and
two before this Court, over a two year period;

o Conduct months-long discovery in advance of the evidentiary hearing,
including testimony from multiple 30(b)(6) witnesses, dozens of interrogatories
and requests for production, and multiple rounds of briefing of discovery disputes;

2 Defendants would repay any fee award granted by the District Court in the
event the Sanctions Order is reversed.



o Conduct an evidentiary hearing lasting seven days, requiring opening
and closing statements, testimony from multiple witnesses traveling from Japan
and Macau, hundreds of exhibits, and multiple rounds of briefing, costing both
sides millions of dollars.

For WRL to now say Defendants "cannot point to any harm" from a stay of
the Sanctions Order, let alone a stay of the entire case, is meritless. This is not a
"mere delay in pursuing discovery and litigation," Mot. at 5 (quoting Mikohn
Gaming)—this is WRL's strategy of substantially delaying Defendants from finally

having their day in court against a case WRL filed.

D. The Balance of Factors Weighs in Favor of Defendants.

Finally, the stay should be denied because the balance of factors strongly
favors Defendants. See Hansen, 116 Nev. at 658, 6 P.3d at 987 (stay should be
denied unless "balance of equities weighs heavily in favor of granting a stay").
Without a doubt, the potential harm to the Defendants far outweighs any possible
harm to WRL, and any harm to WRL is reparable. Staying the entire case cuts off
Defendants' access to justice in a case that has been pending against them for
almost six years and does no harm to WRL that cannot be remedied before trial or
on post-judgment appeal. Instead, granting a stay would reward WRL for its

primary litigation tactic, that of creating further delays.’

3 At the end of its Motion, WRL seeks to exclude from any stay its
R/Lljrp_ortedly forthcoming writ petition on the District Court's ruling on WRL's

otion for Summary Judgment. Mot. at 6. WRL's request is meritless. To the_
extent any stay is imposed—and it should not be for the reasons set forth herein—
WRL should not be allowed any self-serving carve-out.
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II. CONCLUSION
Based on the forgoing, Defendants ask that this Court deny any stay of either
the Sanctions Order or the entire case, and that the parties instead be allowed to

continue with expert discovery and proceed to trial.
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