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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

KAZUO OKADA, 
 
   Petitioner, 
 
vs. 
 
THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF 
NEVADA, IN AND FOR CLARK 
COUNTY; THE HONORABLE 
ELIZABETH GONZALEZ, 
DISTRICT JUDGE, DEPT. 11, 
 
   Respondent, 
 
and 
 
WYNN RESORTS, LIMITED, 
 
  Real Party in Interest. 

Case No. 74519 
 
District Court Case No. A-12-656710-B 
 
 
 
SUPPLEMENTAL APPENDIX  
IN SUPPORT OF REAL  
PARTIES IN INTEREST  
KIMMARIE SINATRA AND 
WYNN RESORTS, LIMITED'S 
ANSWER TO PETITION FOR 
WRIT OF PROHIBITION OR 
ALTERNATIVELY, MANDAMUS 
 
 
 
VOLUME II 
 
 

 
 
DATED this 1st day of December 2017. 

 
     PISANELLI BICE PLLC 
 
 
     By:   /s/ Todd L. Bice     
      James J. Pisanelli, Esq., Bar No. 4027 

 Todd L. Bice, Esq., Bar No. 4534 
 Debra L. Spinelli, Esq., Bar No. 9695 
 400 South 7th Street, Suite 300  
 Las Vegas, Nevada   89101 
 
Attorneys for Real Parties in Interest  
Kimmarie Sinatra and Wynn Resorts, Limited 

Electronically Filed
Dec 01 2017 11:55 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 74519   Document 2017-41417
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CHRONOLOGICAL 

  

DOCUMENT VOL. PAGE 

Elaine P. Wynn's Motion for Leave to File Fifth 
Amended Counterclaim and Crossclaim on Order 
Shortening Time dated March 10, 2016

I RA0001-0212 

First Amended Answer of Elaine P. Wynn to Aruze 
and Universal's Fourth Amended Counterclaim; Fifth 
Amended Counterclaim and Crossclaim of Elaine P. 
Wynn 

II RA0213-0285 

Elaine P. Wynn's Motion for Leave to File Fifth 
Amended Counterclaim and Crossclaim on Order 
Shortening Time (Originally filed under seal on March 
10, 2016) 

II RA0286-0311 

Elaine P. Wynn's Motion for Leave to File Sixth 
Amended Counterclaim and Crossclaim

II RA0312-0331 

Order Regarding Motions to Dismiss and Motion to 
Strike Elaine P. Wynn's Fifth Amended Counterclaim 
and Cross claims 

II RA0332-0335 

Interim Order on Wynn Resorts' Motion for 
Disqualification 

II RA0336-0340 

Notice to Se-Set Hearing on Elaine P. Wynn's Motion 
for Leave to File Sixth Amended Counterclaim and 
Crossclaim and Request for Order Shortening Time

II RA0341-0346 

Notice of Entry of Order (Granting Elaine P. Wynn's 
Motion for Leave to File Sixth Amended Counterclaim 
and Crossclaim) 

II RA0347-0353 

Elaine P. Wynn's Motion to Dismiss Kimmarie 
Sinatra's Counterclaim and Crossclaim

II RA0354-0371 
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ALPHABETICAL 

  

DOCUMENT VOL. PAGE 

Elaine P. Wynn's Motion for Leave to File Fifth 
Amended Counterclaim and Crossclaim on Order 
Shortening Time dated March 10, 2016

I RA0001-0212 

Elaine P. Wynn's Motion for Leave to File Fifth 
Amended Counterclaim and Crossclaim on Order 
Shortening Time (Originally filed under seal on March 
10, 2016) 

II RA0286-0311 

Elaine P. Wynn's Motion for Leave to File Sixth 
Amended Counterclaim and Crossclaim

II RA0312-0331 

First Amended Answer of Elaine P. Wynn to Aruze 
and Universal's Fourth Amended Counterclaim; Fifth 
Amended Counterclaim and Crossclaim of Elaine P. 
Wynn 

II RA0213-0285 

Interim Order on Wynn Resorts' Motion for 
Disqualification 

II RA0336-0340 

Notice of Entry of Order (Granting Elaine P. Wynn's 
Motion for Leave to File Sixth Amended Counterclaim 
and Crossclaim) 

II RA0347-0353 

Notice to Se-Set Hearing on Elaine P. Wynn's Motion 
for Leave to File Sixth Amended Counterclaim and 
Crossclaim and Request for Order Shortening Time

II RA0341-0346 

Order Regarding Motions to Dismiss and Motion to 
Strike Elaine P. Wynn's Fifth Amended Counterclaim 
and Cross claims 

II RA0332-0335 

Elaine P. Wynn's Motion to Dismiss Kimmarie 
Sinatra's Counterclaim and Crossclaim

II RA0354-0371 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of PISANELLI BICE PLLC, and 

that on this 1st day of December 2017, I electronically filed and served a true and 

correct copy of the above and foregoing SUPPLEMENTAL APPENDIX IN 

SUPPORT OF REAL PARTIES IN INTEREST KIMMARIE SINATRA AND 

WYNN RESORTS, LIMITED'S ANSWER TO PETITION FOR WRIT OF 

PROHIBITION OR ALTERNATIVELY MANDAMUS to the following: 

J. Stephen Peek, Esq. 
Bryce K. Kunimoto, Esq. 
Robert J. Cassity, Esq. 
HOLLAND & HART LLP 
9555 Hillwood Drive, Second Floor 
Las Vegas, NV  89134 
 
Attorneys for Kazuo Okada  
 
J. Randall Jones, Esq. 
Mark M. Jones, Esq. 
Ian P. McGinn, Esq. 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Pkwy, 17th Floor 
Las Vegas, NV  89169 
 
David S. Krakoff, Esq. 
Benjamin B. Klubes, Esq. 
Joseph J. Reilly, Esq. 
BUCKLEY SANDLER LLP 
1250 – 24th Street NW, Suite 700 
Washington, DC  20037 
 
Attorneys for Universal Entertainment 
Corp.; Aruze USA, Inc. 
 
Donald J. Campbell, Esq. 
J. Colby Williams, Esq. 
CAMPBELL & WILLIAMS 
700 South 7th Street 
Las Vegas, NV  89101 
 
Attorneys for Stephen Wynn 
 
 
 
 
 
 
 
 

William R. Urga, Esq. 
JOLLEY URGA WOODBURY 
HOLTHUS & ROSE 
330 S. Rampart Blvd., Suite 380 
Las Vegas, NV  89145 
 
Mark E. Ferrario, Esq. 
Tami D. Cowden, Esq. 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, #400 
Las Vegas, NV 89169 
 
James M. Cole, Esq. 
SIDLEY AUSTIN LLP 
1501 K. Street N.W. 
Washington, D.C.  20005 
 
Scott D. Stein, Esq.  
SIDLEY AUSTIN, LLP 
One South Dearborn St. 
Chicago, IL 60603 
 
Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
LEWIS ROCA ROTHGERBER 
CHRISTIE LLP 
3993 Howard Hughes Pkwy, Ste. 600 
Las Vegas, NV  89169 
 
Attorneys for Real Party in Interest 
Elaine Wynn 
 
Steve Morris, Esq. 
Rosa Solis-Rainey, Esq. 
MORRIS LAW GROUP 
411 E. Bonneville Avenue, Suite 360 
Las Vegas, NV  89101 
 
Attorneys for Defendants 
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SERVED VIA HAND-DELIVERY
 
The Honorable Elizabeth Gonzalez 
Eighth Judicial District court, Dept. XI 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, Nevada 89155 
 
Respondent 

 
 

 
       /s/  Kimberly Peets    
      An employee of PISANELLI BICE PLLC 
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NEOJ 
MARK E. FERRARIO, ESQ. (NV BAR NO. 1625) 
TAMI D. COWDEN, ESQ.  (NV BAR NO. 8994) 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, Suite 400 North 
Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 
Facsimile:  (702) 792-9002 
Email:  ferrariom@gtlaw.com 
  cowdent@gtlaw.com 
 

 

JAMES M. COLE, ESQ.* 
Email: jcole@sidley.com  
SIDLEY AUSTIN, LLP 
1501 K. Street, N.W. 
Washington, D.C. 20005 
Telephone: (202) 736-8246 
Facsimile (202)736-8711 
SCOTT D. STEIN, ESQ.* 
Email: sstein@sidley.com 
One South Dearborn Street 
Chicago, IL 60603 
Telephone No. (312) 853-7520 
Facsimile (312) 753-7036 
 

 

WILLIAM R. URGA, ESQ. (NV BAR NO. 1195) 
DAVID J. MALLEY, ESQ. (NV BAR NO. 8171) 
JOLLEY URGA WOODBURY & LITTLE 
330 South Rampart Boulevard 
Tivoli Village, Suite 380 
Las Vegas, Nevada 89145 
Telephone: (702) 699-7500 
Facsimile:  (702) 699-7555 
Email: wru@juww.com 
djm@juww.com 
 
Counsel for Counter-Defendant/Counter-
Claimant/Cross-Claimant Elaine P. Wynn 
*admitted pro hac vice 

 
  
 
 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

WYNN RESORTS, LIMITED, a Nevada 
corporation, 
 

Plaintiff, 
 

vs. 
 
KAZUO OKADA, an individual, ARUZE 
USA, Inc., a Nevada corporation, 
UNIVERSAL ENTERTAINMENT 

 CASE NO. A-12-656710-B 
Dept. No.: XI 
 
ELECTRONIC FILING CASE 
 

NOTICE OF ENTRY OF ORDER  
 
  

Case Number: A-12-656710-B

Electronically Filed
5/16/2017 6:15 PM
Steven D. Grierson
CLERK OF THE COURT

RA0347

mailto:ferrariom@gtlaw.com
mailto:cowdent@gtlaw.com
mailto:jcole@sidley.com
mailto:sstein@sidley.com
mailto:wru@juww.com
mailto:djm@juww.com
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CORPORATION, a Japanese corporation, 
 

Defendant. 
 
 AND ALL RELATED CLAIMS 
 
 

 YOU AND EACH OF YOU will please take notice that Order Granting Elaine P. 

Wynn’s Motion for Leave to File Sixth Amended Counterclaim and Crossclaim was entered in 

the above-captioned matter on the 15th day of May, 2017. A copy of the Order is attached hereto. 

 Dated this 16th day of May, 2017.  
 

GREENBERG TRAURIG, LLP 
 

By: /s/ Mark E. Ferario      
Mark E. Ferrario, Esq. (NV Bar No. 1625) 
Tami D. Cowden, Esq.  (NV Bar No. 8994) 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
 
Counsel for Counter-Defendant/Counter- 
Claimant/Cross-Claimant Elaine P. Wynn 

RA0348
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CERTIFICATE OF SERVICE 
 

 Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify that on this 

day, I caused a true and correct copy of the forgoing Notice of Entry of Order Granting Elaine 

P. Wynn’s Motion for Leave to File Sixth Amended Counterclaim and Crossclaim to be filed 

and served upon the parties registered to this action via the Court’s E-Filing System.  The date 

and time of the electronic proof of service is in place of the date and place of deposit in the mail. 

Dated this 16th day of May, 2017. 

 
     /s/ Andrea Lee Rosehill     

      An employee of Greenberg Traurig, LLP 

       
  

 

RA0349



Case Number: A-12-656710-B

Electronically Filed
5/15/2017 4:15 PM
Steven D. Grierson
CLERK OF THE COURT

RA0350
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MTD 
MARK E. FERRARIO, ESQ. (NV BAR NO. 1625) 
TAMI D. COWDEN, ESQ. (NV BAR NO. 8994) 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, Suite 400 North 
Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 
Facsimile:  (702) 792-9002 
Email:  ferrariom@gtlaw.com; cowdent@gtlaw.com 
 

 

JAMES M. COLE, ESQ.* 
Email: jcole@sidley.com  
SIDLEY AUSTIN, LLP 
1501 K. Street, N.W. 
Washington, D.C. 20005 
Telephone: (202) 736-8246 
Facsimile (202)736-8711 
SCOTT D. STEIN, ESQ.* 
Email: sstein@sidley.com 
One South Dearborn Street 
Chicago, IL 60603 
Telephone No. (312) 853-7520 
Facsimile (312) 753-7036 
 

 

WILLIAM R. URGA, ESQ. (NV BAR NO. 1195) 
DAVID J. MALLEY, ESQ. (NV BAR NO. 8171) 
JOLLEY URGA WOODBURY HOLTHUS & ROSE 
330 South Rampart Boulevard 
Tivoli Village, Suite 380 
Las Vegas, Nevada 89145 
Telephone: (702) 699-7500 
Facsimile:  (702) 699-7555 
Email: wru@juww.com; djm@juww.com 
Counsel for 
Counter-Defendant/Counter-Claimant/Cross-Claimant 
Elaine P. Wynn 
*admitted pro hac vice 

 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

WYNN RESORTS, LIMITED, a Nevada 
Corporation, 
 

Plaintiffs, 
 

vs. 
 
KAZUO OKADA, an individual, ARUZE 
USA, Inc., a Nevada corporation, 
UNIVERSAL ENTERTAINMENT 
CORPORATION, a Japanese corporation, 
 

Defendants. 
 

 CASE NO. A-12-656710-B 
DEPT. NO: XI 
 
ELAINE P. WYNN’S  MOTION TO 
DISMISS KIMMARIE SINATRA’S 
COUNTERCLAIM AND CROSSCLAIM 
 
Date of Hearing: 
Time of Hearing:  

Case Number: A-12-656710-B

Electronically Filed
10/4/2017 12:23 PM
Steven D. Grierson
CLERK OF THE COURT

RA0354

mailto:ferrariom@gtlaw.com
mailto:cowdent@gtlaw.com
mailto:jcole@sidley.com
mailto:sstein@sidley.com
mailto:wru@juww.com
mailto:djm@juww.com
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ARUZE USA, INC., a Nevada corporation, 
UNIVERSAL ENTERTAINMENT 
CORPORATION, a Japanese corporation, 
 

Counterclaimants. 
 

vs. 
 
WYNN RESORTS, LIMITED, a Nevada 
Corporation, STEPHEN A. WYNN, an 
individual, KIMMARIE SINATRA, an 
individual, LINDA CHEN, an individual, RAY 
R. IRANI, an individual, RUSSELL 
GOLDSMITH, an individual, ROBERT J. 
MILLER, an individual, JOHN A. MORAN, an 
individual, MARC D. SCHORR, an individual, 
ALVIN V. SHOEMAKER, an individual, D. 
BOONE WAYSON, an individual, ELAINE P. 
WYNN, an individual, ALLAN ZEMAN, an 
individual, 
 

Counterdefendants. 
 

 
ELAINE P. WYNN, an individual, 
 

Counterclaimant and 
Crossclaimant, 

 
vs. 

 
STEPHEN A. WYNN, an individual, WYNN 
RESORTS, LIMITED, a Nevada Corporation, 
KIMMARIE SINATRA, an individual,  
 

Crossdefendants, 
 
ARUZE USA, INC., a Nevada Corporation, 
 

Counterdefendant. 
 

 
 
 

RA0355
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Elaine P. Wynn (“Ms. Wynn”), by and through her attorneys, hereby moves this Court 

pursuant to NRCP 12(b)(5), for an order dismissing Kimmarie Sinatra’s Counterclaim and 

Crossclaim. 

This Motion is made and based upon the attached Memorandum of Points and Authorities, 

all pleadings and documents on file, and any oral argument the Court may choose to hear.  

 Dated this 2nd day of October, 2017    
 
      GREENBERG TRAURIG, LLP 

 
 
By:_/s/ Mark E. Ferrario________________ 
MARK E. FERRARIO, ESQ. #1625 
TAMI D. COWDEN, ESQ.#8994 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, Suite 400 North 
Las Vegas, NV 89169 
 
 
JOLLEY URGA WOODBURY HOLTHUS & ROSE 
WILLIAM R. URGA, ESQ. # 1195 
DAVID J. MALLEY, ESQ. #8171 
330 South Rampart Boulevard 
Tivoli Village, Suite 380 
Las Vegas, Nevada 89145 
 
SIDLEY AUSTIN LLP 
JAMES M. COLE, ESQ.* 
1501 K Street, N.W. 
Washington, D.C.  20005 
SCOTT D. STEIN, ESQ.* 
1 South Dearborn Street 
Chicago, Illinois 60603 
*Pro hac vice admitted 
 
Attorneys for Counterdefendant/ 
Counterclaimant/Cross-claimant 
ELAINE P. WYNN 
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NOTICE OF MOTION 

To: All Interested Parties; and 

To: Their Counsel of Record; 

 PLEASE TAKE NOTICE that the undersigned will bring the foregoing Elaine P. Wynn’s 

Motion to Dismiss Kimmarie Sinatra’s Counterclaim and Crossclaim, on for hearing in Department 

XI of the above-entitled Court on the ______ day of _______________, 2017 at ___ a.m. or as soon 

thereafter as counsel may be heard. 

 DATED this 2nd day of October, 2017. 

GREENBERG TRAURIG, LLP 
 

 
By: /s/ Mark E. Ferrario                                           

MARK E. FERRARIO, ESQ. #1625 
TAMI D. COWDEN, ESQ.#8994 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, Suite 400 North 
Las Vegas, NV 89169 
 
JOLLEY URGA WOODBURY HOLTHUS & 
ROSE 
WILLIAM R. URGA, ESQ. # 1195 
DAVID J. MALLEY, ESQ. #8171 
330 South Rampart Boulevard 
Tivoli Village, Suite 380 
Las Vegas, Nevada 89145 
 
SIDLEY AUSTIN LLP 
JAMES M. COLE, ESQ.* 
1501 K Street, N.W. 
Washington, D.C.  20005 
SCOTT D. STEIN, ESQ.* 
1 South Dearborn Street 
Chicago, Illinois 60603 
*Pro hac vice admitted 
 
Attorneys for Counterdefendant/ 
Counterclaimant/Cross-claimant 
ELAINE P. WYNN 

  

6 November 8:00
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MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

Ms. Sinatra’s abuse of process counterclaim is nothing more than a series of collateral 

attacks on the Court’s oversight of this case, masquerading as a cause of action against Ms. Wynn.  

In 2016, Ms. Wynn amended her pleadings to add counterclaims against Mr. Wynn, Ms. Sinatra, 

and Wynn Resorts arising out of their successful scheme to oust her from the board of the company 

she co-founded.  Since that time, the defendants have taken every conceivable step to avoid 

litigating those claims on the merits and to, instead, multiply proceedings—submitting motions to 

dismiss and endless additional filings in this Court and in the Nevada Supreme Court, resisting 

discovery, walking out of depositions, suing Ms. Wynn in another forum, and so on.  This Court has 

seen through these efforts and has, for example, denied motions to dismiss Ms. Wynn’s 

counterclaims from each of the defendants and has generally granted Ms. Wynn’s requests to pursue 

discovery in the face of defendants’ efforts to stonewall her.   

Remarkably, however, Ms. Sinatra—but not Mr. Wynn or Wynn Resorts—has now lodged a 

counterclaim against Ms. Wynn for “abuse of process,” in pursuing claims this Court has held Ms. 

Wynn may pursue, and seeking discovery to which this Court has held Ms. Wynn is entitled.  To try 

to obscure that undeniable reality, Ms. Sinatra also maintains that Ms. Wynn’s counterclaims and 

discovery requests—again, counterclaims and discovery requests on which this Court has generally 

ruled for Ms. Wynn—were all made for the allegedly improper purpose of seeking certain settlement 

terms.   

Ms. Sinatra’s claim is legally and factually meritless.  There is nothing remotely improper, 

much less tortious, about bringing viable claims that a court declines to dismiss; about making offers 

to settle those claims; or about pursuing discovery in furtherance of those claims.  While Ms. Sinatra 

is undoubtedly frustrated that the Court has allowed Ms. Wynn to seek to hold her accountable for 

her conduct, an abuse of process claim against Ms. Wynn is not a legally supported vehicle for Ms. 

Sinatra to vent her frustrations with this Court’s rulings or its handling of Ms. Wynn’s claims. 
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BACKGROUND 

Ms. Sinatra’s abuse of process claim centers around Ms. Wynn’s decision to bring 

counterclaims against Mr. Wynn, Ms. Sinatra, and Wynn Resorts after they engineered a plan to 

remove Ms. Wynn from the Wynn Resorts board.  Despite the rhetoric in Ms. Sinatra’s pleading, 

however, it alleges few concrete facts, with most allegations made vaguely and on information and 

belief.  See, e.g., Counterclaim and Crossclaim of Kimmarie Sinatra (CC) ¶¶ 14, 24, 27-28.     

The allegations seem to assert two ways in which Ms. Wynn purportedly misused the legal 

process.  First, Ms. Sinatra alleges that Ms. Wynn should not have brought her counterclaims at all.  

In Ms. Sinatra’s words, Ms. Wynn should not have “initiated legal process against Wynn Resorts 

and Ms. Sinatra” by “fil[ing] [an] amended pleading which included … legally untenable tort 

claims.”  CC ¶¶ 19, 22, 31.  Never mind that this Court rejected Ms. Sinatra’s argument that Ms. 

Wynn’s claims are “legally untenable” when the Court denied motions to dismiss from Ms. Sinatra 

and her co-defendants.  See 8/23/17 Order Denying Wynn Resorts, Limited’s Motion to Dismiss the 

Eleventh and Fourteenth Causes of Action and Kimmarie Sinatra’s Motion to Dismiss the Twelfth 

and Fourteenth Causes of Action in Elaine P. Wynn’s Sixth Amended Counterclaim and 

Crossclaim.   

Second, Ms. Sinatra alleges that Ms. Wynn “abuse[d] the legal process” by “propounding 

discovery and filing motions” that included a motion to compel additional deposition time with 

Governor Miller and with “two additional people who had already been deposed.”  CC ¶¶ 26-28, 31.  

Although the complaint does not identify them, as best Ms. Wynn can tell, those “two additional 

people” were James Stern and John Strzemp.  Here, too, the Court’s subsequent decisions are 

irreconcilable with Ms. Sinatra’s assertions of impropriety:  for example, the Court granted Ms. 

Wynn’s motion to compel additional time with Mr. Stern.  See 4/15/16 Order Granting Elaine P. 

Wynn’s Motion to Compel Deposition of James C. Stern on Order Shortening Time.  Similarly, the 

Court has routinely granted motions from all parties, including Wynn Resorts, for additional 

deposition time with previously-deposed witnesses, including Governor Miller, where good cause 

exists.  See, e.g., 8/1/16 Order Granting Defendants’ Motion to Compel Further Deposition of Gov. 

Robert J. Miller; 7/28/17 Order Granting Wynn Resorts, Limited’s Motion to Compel Responses to 
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Questions and for Further Deposition of Kazuo Okada and Aruze 30(b)(6) Designee on Order 

Shortening Time.1   

Ms. Sinatra’s complaint goes on to allege that Ms. Wynn’s supposedly “willful” and “not 

proper” acts were carried out with “improper motives and ulterior purposes.”  CC ¶¶ 30-31.  Ms. 

Sinatra alleges that Ms. Wynn filed claims and sought discovery “for the purposes of … extracting a 

settlement from Mr. Wynn, Wynn Resorts and Ms. Sinatra that could not be achieved in court, to 

intimidate and embarrass Mr. Wynn, Wynn Resorts and Ms. Sinatra, to create potential conflicts 

between them, and to intentionally jeopardize their case against Okada, Aruze and Universal.”  Id. 

¶¶ 11, 30.  Much of the alleged conduct behind these assertions took place before Ms. Wynn filed 

her counterclaims—that is, before there was any use of legal process at all.  See, e.g., id. ¶¶ 13-15.  

Moreover, little of the alleged conduct relates to Ms. Sinatra specifically.  Instead, the complaint 

alleges that most of the purported conduct was directed at “Mr. Wynn, Wynn Resorts and Ms. 

Sinatra”—and where the complaint singles out any one of those three parties, the alleged conduct 

complained of was directed at Mr. Wynn alone, not Ms. Sinatra.  See, e.g., id. ¶¶ 15, 21 (describing 

pre-suit settlement demands allegedly made of “Mr. Wynn”).  Indeed, nowhere does Ms. Sinatra’s 

pleading allege facts to establish how she might be “intimidate[d] or “embarrass[ed]” by the filing 

of Ms. Wynn’s counterclaims.  Id. ¶¶ 11, 25, 30.  Apart from the counterclaims themselves, the only 

direct connection to Ms. Sinatra appears to be the allegation that one of Ms. Wynn’s pre-litigation 

settlement offers included a request that Ms. Sinatra be terminated.  Id. ¶ 15.2  

LEGAL STANDARD 

The Nevada Rules of Civil Procedure provide that a complaint should be dismissed for, 

among other things, “failure to state a claim upon which relief can be granted.”  Nev. R. Civ. P. 
                                                 

1 The complaint also alleges the “making of extortionate settlement offers” as an improper act 
done through the use of the legal process, CC ¶ 31, but Ms. Wynn’s settlement offers made outside 
of any court proceeding are not “process.”  See, e.g., Land Baron Inv. v. Bonnie Springs Family LP, 
356 P.3d 511, 520 (Nev. 2015) (actions that are not “founded upon court authority” or that courts are 
not “involved in” do not constitute “legal process”).  The alleged settlement offers, accordingly, are 
relevant if at all only to Ms. Wynn’s alleged purposes or motives.  CC ¶ 30; infra § I.A. 

2 For reasons explained below, any allegations as to Mr. Wynn or Wynn Resorts cannot be 
maintained in a suit brought only by Ms. Sinatra. 
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12(b)(5).  Although the Court must “accept all factual allegations in the complaint as true” and 

“draw every fair inference in favor of the non-moving party,” Blackjack Bonding v. City of Las 

Vegas Mun. Court, 116 Nev. 1213, 1217 (2000), a motion to dismiss should be granted when the 

plaintiff “could prove no set of facts, which, if true, would entitle [her] to relief,” Buzz Stew, LLC v. 

City of N. Las Vegas, 124 Nev. 224, 228 (2008). 

ARGUMENT 

I. MS. SINATRA’S ABUSE OF PROCESS ALLEGATIONS FAIL TO STATE A 
CLAIM UPON WHICH RELIEF CAN BE GRANTED. 

“[B]ecause of the potential chilling effect on the right of access to the court, abuse of process 

claims are heavily disfavored.”  N. Las Vegas Redevelopment Agency v. Skyview Corp., 2015 WL 

13066381, at *6 (Nev. Dist. Ct. Jan. 22, 2015).  Such a claim requires plaintiffs to prove “(1) an 

ulterior purpose by the defendants other than resolving a legal dispute, and (2) a willful act in the use 

of the legal process not proper in the regular conduct of the proceeding.”  LaMantia v. Redisi, 118 

Nev. 27, 30 (2002).  Because Ms. Sinatra’s counterclaim does not adequately plead facts that, even 

if true, would satisfy either element, it should be dismissed.     

A. Ms. Sinatra Fails To Plead Any Willful Act In The Use Of The Legal Process 
Not Proper In The Regular Conduct Of The Proceeding. 

The Court can begin and end its analysis with the second element of an abuse of process 

claim because nothing Ms. Wynn allegedly did “in the use of the legal process” could possibly be 

characterized as “not proper in the regular conduct of the proceeding.”  The pleadings identify three 

categories of allegedly improper acts:  (1) “making of extortionate settlement offers both before and 

after initiating legal process,” (2) “filing the claims,” i.e., her counterclaims against Mr. Wynn, Ms. 

Sinatra, and Wynn Resorts, and (3) “propounding an unreasonable amount of discovery.”  CC ¶ 31.  

None of these constitute “a willful act in the use of the legal process not proper in the regular 

conduct of the proceeding,” and they are absolutely privileged.  That conclusion is amply supported 

by the case law. 

1. Settlement Demands. 

To start, Ms. Sinatra’s allegations of settlement offers and other pre-suit conduct are 

irrelevant because they concern acts that occurred “before [Ms. Wynn] initiat[ed] the legal process” 
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by filing her counterclaims.  Id.  Abuse of process claims concern only “the improper use after 

issuance” of legal process.  Kopff v. World Research Grp., LLC, 519 F. Supp. 2d 97, 99 (D.D.C. 

2007); see also Nevada Credit Rating Bureau, Inc. v. Williams, 88 Nev. 601, 606 (1972) (“The 

action for abuse of process hinges on the misuse of regularly issued process, in contrast to malicious 

prosecution which rests upon the wrongful issuance of process.”); Restatement (Second) of Torts § 

682 (1977), Reporter’s Note (“Crux of action is improper use of process after it is issued.”).  Put 

simply, “[t]here is no abuse of process where a plaintiff approaches a defendant with 

a settlement demand or offer prior to proceeding with litigation.”  Malibu Media, LLC v. Doe 1, No. 

12-cv-1195, 2013 WL 5603275, at *3 (D. Md. Oct. 10, 2013); Hampton v. Nustar Mgmt. Fin. Grp., 

No. 05-cv-0824, 2007 WL 119146, at *3 (D. Nev. Jan. 10, 2007) (“the complaining party must 

include some allegation of abusive measures taken after the filing of the complaint in order to state a 

claim”) (emphasis added).  All of the settlement offers alleged by Ms. Sinatra were made before Ms. 

Wynn ever invoked the legal process by filing her counterclaims.  See CC ¶¶ 13-15, 21-22.  

Although the pleading summarily alleges that Ms. Wynn also made settlement offers “after 

initiating legal process,” id. ¶ 31, not a single such offer is alleged anywhere in the complaint.  And 

because conduct that occurred before any legal process began cannot constitute acts done “in the use 

of the legal process,” these allegations cannot support Ms. Sinatra’s claim.  

2. Filing of Claims. 

Ms. Sinatra’s contention that Ms. Wynn abused the legal process by filing her 

counterclaims, which Ms. Sinatra continues to insist are “legally untenable,” id. ¶¶ 22, 31, does not 

support a claim for abuse of process.  Nevada law is clear that “filing a complaint does not constitute 

abuse of process.”  Land Baron Inv., 356 P.3d at 520; see also Childs v. Selznick, 281 P.3d 1161 

(Nev. 2009) (unpublished) (same).  It necessarily follows, then, that filing a complaint that survives 

a motion to dismiss—as Ms. Wynn’s counterclaims have—also cannot constitute abuse of process.  

By definition, asserting viable claims cannot be an act “so lacking in justification as to lose its 

legitimate function as a reasonably justifiable litigation procedure.”  Momot v. Mastro, No. 

09-cv-00975, 2010 WL 2696635, at *4 (D. Nev. July 6, 2010).   
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A party’s decision to assert viable claims, moreover, does not transform into “a willful act … 

not proper in the regular conduct of the proceeding” simply because the claims are filed in an effort 

to prompt settlement.  Courts applying Nevada law have thus found no improper conduct when suit 

was filed “to obtain a settlement,” Hampton, 2007 WL 119146, at *3, or even when suit was 

allegedly filed “without probable cause for the … claims,” Ralphaelson v. Ashtonwood Stud 

Assocs., L.P., No. 08-cv-1070, 2009 WL 2382765, at *3-4 (D. Nev. July 31, 2009), or to “coerce an 

unjust settlement,” Momot, 2010 WL 2696635, at *5.  Indeed, the only time Nevada courts have 

entertained abuse of process claims premised on the contention that a party improperly brought suit 

in order to pursue a settlement was when the party did so “knowing that there was no basis for the 

claim,” Bull v. McCuskey, 96 Nev. 706, 707 (1980) (emphasis added), or “wrongfully charged [the 

party] with a criminal violation and then attempted to use the prosecution as a bargaining tool,” 

Posadas v. City of Reno, 109 Nev. 448, 457 (1993).  Moreover, in both Bull and Posadas, liability 

was not tied to the acts of filing a complaint or charges alone, because the allegedly tortious 

settlement demands continued after the proceedings were filed and after process was initiated.  

Nothing like that is going on here.  The Court’s decision to deny motions to dismiss Ms. 

Wynn’s claims demonstrates unequivocally that those claims were adequately pled and had a legal 

basis.  See, e.g., Am. Excess Ins. Co. v. MGM Grand Hotels, Inc., 102 Nev. 601, 605 (1986) 

(reversing abuse of process judgment after finding the defendant’s contract interpretation “was 

reasonable” and so it “was justified in filing its complaint for declaratory relief”); E. Sav. Bank, FSB 

v. Papageorge, 31 F. Supp. 3d 1, 19-20 (D.D.C. 2014) (dismissing abuse of process claim that was 

“predicated upon an assertion that … litigation” was a “sham” or “objectively baseless” when 

defendant’s “lawsuit … survived a motion to dismiss before it was settled”).  And Ms. Sinatra does 

not and could not allege—except in the most conclusory fashion—that Ms. Wynn’s claims have “no 

basis” in fact.  The most Ms. Sinatra alleges is that Ms. Wynn knew that “some” of the allegations in 

her counterclaim were “false.”  CC ¶¶ 14, 18, 22-23.  But Ms. Sinatra (a) does not identify any such 

“false” allegation, (b) does not allege any facts to support the conclusory statement of falsity, and (c) 

by asserting that only “some” allegations were false, concedes that “some” were also true.  As such, 
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Ms. Sinatra has failed to plead that Ms. Wynn’s counterclaims against her have “no basis.”  Contra. 

Bull, 96 Nev. at 707.    

3. Discovery Demands. 

The only alleged conduct that occurred both after the legal process began and separately 

from the mere filing of viable counterclaims is Ms. Wynn’s purportedly “unreasonable amount of 

discovery.”  But allegations about motions to compel depositions that were granted or efforts to 

pursue discovery in support of claims that have survived a motion to dismiss does not constitute 

“use of the legal process not proper in the regular conduct of the proceeding.”  The Ninth Circuit’s 

decision in Blue Goose Growers, Inc. v. Yuma Groves, Inc., 641 F.2d 695 (9th Cir. 1981), is 

instructive.3  That case affirmed the dismissal of a complaint alleging abuse of process that, much 

like Ms. Sinatra’s, claimed three allegedly improper acts:  (1) “[defendant’s] threat during early 

discussions to file a lawsuit if certain business information was not disclosed by [plaintiff],” (2) “the 

initiation of the litigation itself,” and (3) “an extensive discovery request for business records … 

following initiation of the lawsuit.”  Id. at 697.  “[N]one of these acts constituted a sufficient ‘wilful 

act’ to support a claim for abuse of process,” and the discovery request was “simply a proper request 

seeking information relevant to … claims in the underlying suit.”  Id.  The same is true here—Ms. 

Sinatra alleges nothing “unreasonable” or improper about Ms. Wynn’s discovery requests.   

4. Absolute Litigation Privilege. 

If more were needed, Ms. Sinatra’s allegations are also barred by Nevada’s absolute 

litigation privilege.  That privilege is “quite broad,” applies to both “conduct” and 

“communications” made during the litigation process, “even if known to be false,” and includes 

“communications preliminary to a proposed judicial proceeding.”  Bullivant Houser Bailey PC v. 

Eighth Judicial Dist. Court of State ex rel. Cty. of Clark, 128 Nev. 885, 381 P.3d 597 

(2012).  Because Ms. Sinatra’s allegations about (1) settlement communications, (2) filing 

counterclaims, and (3) discovery pursuits, all fit comfortably within those parameters, they cannot, 
                                                 

3 Although Blue Goose was decided under Arizona law, Arizona’s tort elements are the same as 
Nevada’s, and Blue Goose has been cited approvingly by at least one court applying Nevada law.  
See Laxalt v. McClatchy, 622 F. Supp. 737, 751-52 (D. Nev. 1985) 
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“as a matter of law, … constitute the basis of” an abuse of process claim.  Id. at *2-3.  That is yet 

another reason for dismissal. 

* * * 

In sum, Ms. Sinatra has failed to allege any conduct that would establish the second element 

of an abuse of process claim.  “[F]iling a lawsuit and performing ordinary acts in the regular course 

of the legal proceedings is not abuse of process even if the goals of the lawsuit are nefarious and 

improper.”  Rusakiewicz v. Lowe, 556 F.3d 1095, 1104 (10th Cir. 2009).  And because none of Ms. 

Sinatra’s allegations identify any cognizable “willful act in the use of the legal process not proper in 

the regular conduct of the proceeding,” LaMantia, 118 Nev. at 30, she “could prove no set of facts, 

which, if true, would entitle [her] to relief,” Buzz Stew, 124 Nev. at 228.  Dismissal is therefore 

appropriate. 

B. Ms. Sinatra Fails To Plead Any Ulterior Purpose Other Than Resolving A 
Legal Dispute. 

Ms. Sinatra’s counterclaim fails for another, independent reason:  she does not plead “an 

ulterior purpose by [Ms. Wynn] other than resolving a legal dispute.”  LaMantia, 118 Nev. at 30.   

The pleading alleges four “improper motives and ulterior purposes”:  (1) “extracting a 

settlement from Mr. Wynn, Wynn Resorts and Ms. Sinatra that could not be achieved in court,” 

including “caus[ing] the company to terminate Ms. Sinatra,” “caus[ing] the company to separate the 

CEO and Chairman of the Board positions,” and proposing that Mr. Wynn buy Ms. Wynn’s stock at 

a premium; (2) “to intimidate and embarrass Mr. Wynn, Wynn Resorts and Ms. Sinatra”; (3) “to 

create potential conflicts between them”; and (4) “to intentionally jeopardize their case against 

Okada, Aruze and Universal.”  CC ¶¶ 11, 15-16, 21, 30.  These allegations fall short for several 

reasons.  

To begin with, none of Ms. Wynn’s allegedly improper motives is cognizable in its own 

right or can support an abuse of process claim.  The focus of the complaint is on one motive in 

particular—namely, that Ms. Wynn improperly pursued settlement terms, including Ms. Sinatra’s 

termination, that could not be obtained through a judgment entered in litigation.  See, e.g., CC at 15 

(highlighting twice in bold, underline, and italics the alleged request that Ms. Sinatra lose her job); 
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id. ¶¶ 15-16.  Even taking that allegation as true, however, there was nothing wrong or actionable 

about such a motive.  The whole point of settlement is resolving a legal dispute; seeking settlement 

of viable claims (as Ms. Wynn’s are) thus is not an “ulterior purpose … other than resolving a legal 

dispute.”  LaMantia, 118 Nev. at 30 (emphasis added).  No doubt that is why courts in Nevada have 

held that “maintaining a lawsuit for the ulterior purpose of continuing litigation as a lever to obtain a 

settlement is not an improper motive and would not demonstrate any ulterior purpose other than 

resolution or settlement of the suit which is an acceptable use of process.”  Hampton, 2007 WL 

119146, at *3.   

Not only that, but asking for settlement terms that a court itself might not be able to 

order—including asking that an alleged tortfeasor be terminated—does not represent an improper 

motive or purpose that could give rise to an abuse of process claim.  Such demands are actually quite 

common.  In Russell v. Risher, therefore, the court ordered dismissal of an abuse of process claim 

alleging that the “plaintiff demanded something ([the defendant’s] resignation) which she was not 

entitled to demand,” observing succinctly that “[i]t is not unusual for plaintiffs, in the negotiation 

stage, to demand more than they are entitled to receive.”  249 S.E.2d 908, 909 (S.C. 1978).  

Similarly, it is not unusual for a plaintiff to demand as a part of settlement talks that the defendant 

issue a public apology, even though courts are generally not empowered to forcibly order apologies.  

See Woodruff v. Ohman, 29 F. App’x 337, 346 (6th Cir. 2002).  But “[n]o case law suggests a 

request for an apology is an abuse of process.”  Wooleyhan v. Cape Henlopen Sch. Dist., No. 

10-cv-153, 2011 WL 1875710, at *16 (D. Del. May 17, 2011).  And in Rusakiewicz, the Tenth 

Circuit made clear that settlement terms seeking prospectively to “forestall future tortious conduct 

of the same sort for which the lawsuit seeks [past] damages” is “not unusual” and does not support 

an abuse of process claim.  556 F.3d at 1104-05.  Authorities like these nullify Ms. Sinatra’s claim 

that there was any actionably improper purpose behind the alleged request by Ms. Wynn—one of 

the largest shareholders of Wynn Resorts—that the company which she co-founded fire a general 

counsel who has engaged in repeated improper conduct in violation of her fiduciary duties.   

The other three allegedly “ulterior purposes” are equally deficient.  The claims about a 

motive to intimidate or embarrass are doubly flawed.  First, Ms. Sinatra has no right to make such 
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assertions because, generally speaking, plaintiffs do not have standing or the right to bring abuse of 

process claims when the alleged wrongdoing was directed at someone else.  See, e.g., Balzer v. Cty. 

of Kern, 57 F.3d 1076 (9th Cir. 1995) (unpublished) (a business owner did not have standing to 

bring abuse of process claims based upon a fire department’s alleged conduct toward her husband 

who was an employee); Meza v. Meza, No. 12-cv-01777, 2013 WL 2338126 (C.D. Cal. May 25, 

2013) (a mother did not have standing to bring abuse of process claims based upon a county’s filing 

for conservatorship against her daughter because that implicated the daughter’s rights).  This 

commonsense principle ensures that “[a] claim for abuse of process, particularly one which rests 

upon an allegation that the complaint was filed for ulterior purposes, does not rest upon unrelated 

improper acts, but upon improper acts in the prosecution (or lack of prosecution) of the relevant 

process.”  Lehrer v. Connelly, No. 11-cv-00735, 2012 WL 1032468, at *4 (D. Nev. Mar. 27, 2012) 

(emphases added) (dismissing claim that “at most” alleged abuse of process that “accrued” to others 

in another suit as irrelevant to the plaintiff’s claims in the current suit).  Here, however, there can be 

no question that any alleged embarrassment would belong to Mr. Wynn alone, not Ms. Sinatra.  See, 

e.g., 6ACC ¶ 52 (“Ms. Sinatra acted to protect or advance Mr. Wynn’s personal interests” by 

concealing allegations of misconduct and associated payments by Mr. Wynn).  As a result, Ms. 

Sinatra cannot pursue her allegations about embarrassment.   

Second, the allegations are also ill-pled.  There are no factual allegations, for example, to 

support the assertion that Ms. Wynn filed suit to “intimidate and embarrass Mr. Wynn, Wynn 

Resorts, and Ms. Sinatra,” and Ms. Sinatra later concedes that some allegedly “scurrilous” but 

unidentified “accusations” were “removed” when the pleading was actually filed.  CC ¶ 19.  Nor 

would any such factual allegations signify a tortious motive:  it is routine that parties settle 

allegations—confidentially and whether or not the defendants think the allegations are 

meritorious—because the would-be defendants “fear … accusations being made public.”  CC ¶ 14.  

No case supports transforming every such settlement discussion into fodder for an abuse of process 

claim.   

In a similar vein, there are no factual allegations about how or why Ms. Wynn’s 

counterclaim could have been filed for the purpose of “creat[ing] potential conflicts” between Mr. 
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Wynn, Wynn Resorts and Ms. Sinatra or “jeopardize[ing] their case against Okada, Aruze and 

Universal.”  Id. ¶ 30.  As to the former, the only supposed “potential conflicts” would have arisen 

out of Ms. Sinatra’s alleged actions to assist Mr. Wynn and not Wynn Resorts—conduct which, 

again, this Court has found sufficiently pled to survive a motion to dismiss.  As to the latter, the 

complaint expressly refutes any conclusion of “jeopardizing” the case, as it alleges elsewhere that 

Ms. Wynn’s “interests are aligned with Wynn Resorts” “as to the claims asserted by Aruze and 

Universal.”  Id. ¶ 9.  In short, these additional “improper motives” are all summarily asserted on 

information and belief, and such bald statements do not provide factual allegations or any “set of 

facts” that could be proven true.  Buzz Stew, 124 Nev. at 228 (emphasis added); see also, e.g., 

Jafbros, Inc. v. GEICO Indem. Co., 127 Nev. 1148 (2011) (unpublished) (affirming dismissal of 

complaint despite “conclusory allegations that [defendant’s] actions were willful, malicious, 

oppressive, and tortious” because “the factual assertions it included … do not sustain these 

conclusions”).   

Finally, and in addition to deficiencies with the alleged motives themselves, Ms. Sinatra 

nowhere alleges that any of the supposedly “ulterior purposes” was the primary purpose for which 

Ms. Wynn acted.  That is also fatal.  It is not enough to allege an “incidental motive of spite or an 

ulterior purpose of benefit to the defendant”; the wrongful purpose must have been the defendant’s 

primary purpose for invoking the legal process.  See, e.g., Restatement (Second) of Torts § 682 

(1977); Fire Ins. Exch. v. Efficient Enters., Inc., 399 P.3d 333 (Nev. 2017) (tort covers those who 

use process “against another primarily to accomplish a purpose for which it is not designed”) 

(quoting Restatement) (emphasis added); Hendershott v. Babeu, No. 14-0158, 2015 WL 1395275, 

at *3 (Ariz. Ct. App. Mar. 24, 2015) (“A claim for abuse of process requires a plaintiff to allege the 

defendant used a court process with the primary objective of pursuing an improper motive”); 

Palmer v. Savona, 623 F. App’x 480, 481 (9th Cir. 2015) (affirming dismissal when plaintiff “failed 

to allege facts sufficient to show that defendants’ primary motive … was improper”).  Ms. Sinatra 

does not allege that Ms. Wynn’s primary purpose in filing suit or pursuing discovery was, for 

example, to get Ms. Sinatra fired or to embarrass anyone.  Nor could she:  even Ms. Sinatra alleges 

that putative improper purposes were just some “among others,” CC ¶¶ 11, 30, and the primary 
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purpose behind Ms. Wynn’s claims was unquestionably to secure redress for the harms she has 

suffered from her inability to sell her stock and from being ousted from the board as a result of Mr. 

Wynn’s enforcement and breach of the Stockholder’s Agreement, see, e.g., id. ¶ 15 (recognizing 

Ms. Wynn’s desire to be “release[d] from the transfer restrictions” on her stock).  Ms. Sinatra’s 

failure to allege that Ms. Wynn’s allegedly “improper” purposes were also her primary purposes is 

dispositive, and her claim should be dismissed for failure to plead any “ulterior purpose … other 

than resolving a legal dispute.”    

CONCLUSION 

For the foregoing reasons, Ms. Sinatra’s counterclaim for abuse of process should be 

dismissed with prejudice.  
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