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SFRINVESTMENTS vs. U.S. BANK 58
\\\\\\\\\\\\\\ U — SR BT N— Ry
- INDEX GF EXAMINATION 5o 3. -~ oorrect?
E 2 WITRESS: PALULINA KELSD 2 & Yes.
3 3 Q. 'm going 1o go through the admonitions
! 4 EXAMINATION PAGE 4 nonetheless, okay? Just cover the ruies again.
5 By Mr. Deikanaiis 6,9 & Basically this is an opporiunity for me o
v 6 By M Walle a0 F .
L, 16 ask you questions under cath,
| b 7 Do you yndsrstand that?
A 1 8 A, tdo.
1; 8 Q. The gath that you took a few moments ago _
13 INDEX TO EXHIBITS 10 carries the same waight and imporiance of any oath you
12 Number Page  Description 11 wouid taks in a court of law, :
§3 Exhinitt 44 Noics of Deposition L 12 Do you understand that?
14 Exhibh? 38 Motice of Deposition with i3 A, tdo.
Randwiting 14 Q. From times to time one of my colleagues hare
& 15 0 ths room may object. I you hear the word
| Rdbid T Foreclosure Deed 46 “objection,” Id fiks you to let that colleague make
? 47 their objection, place it on the record, and then if
18  you can answer the gquestion, go ahead and answar i,
\ : 19 unless you are directed by your counsel spacificalily
,;: 20 ot {o snswer the question.
21 P 2t Do you understand thal?
39 L &2 A, ido.
24 23 Q. Because evervihing that's being said in this
b 24 24 room is being transcrived by the court reporter, iU's
t 25 25  very imporiant that you provide us with a verbat

: Seposition of Pauling Kealso
& Tuesday, May 17, 2018
{Prior 13 the commencerant of the

1 response 1o my questions, Therefore, a nod, a wink, :

2 you know, a shrug of the shoulders can't be fakan down f

3 -3ty the court reporter, s0 i¥'s very imporiant that you

. 4 deposition, ali counsel present agreed to waive 4 give me a3 verbal respoense,
5 s
G
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§  30{k){4) of the NRCF.} A, ldo.
7 PALILINA KELSO, having bean first duly sworn, Q. What P'ra seeking here today is yvour best
i 8 was examined and testified as follows: . 8 recofisction, no guesses. | may from ime to Sime ask
L g EXARMINATION g you to astimate and i give vou an exampde of what | :
V10 BY MR, DELIKANAKIS: 10 always use ko make the distinclion befween 3 guess ans
:{ 11 G, Could you state your nama, 11 &n estimate.
12 &, Yes, My name is Paulina Kelso. 12 if | asked you what is the size of my dining
13 Q. And vour address? 13 room table on Barbara Way, vou would have 1o guass, |
| 14 A, My home addrass - 14 wouldn you?
| Q. Yeah. S Ao Yas.
_5 17 A, - orbusiness? Okay. My home address is 16 . Because you've never s2en my dining room
147 1308 Premier Court, that's Las Vegas, Nevada, 83117, 117 fable; corract?
18 believe. Soiry, | just moved therg, | dor't know if ;1;13 A, Right.
118 the zip cods is exactly right. 1“ Q. Right. | asked you o lock at the table
'_ G G. That's okay. Your date of birth? 20  that we're silting at here today, you oould uss your
24 A, 3131076, 21 iife exporiancas and your genseral knowledgs
122 . Have you been deposed befora? 22 esgtimate the gize of this table, correct?
33 A Yes,ihave. ¥ . Corrett
24 Q. {think you've baen deposad many times - 24 Q. Am f clear on the distinction betwean a
2 A, Yes, 125 guess and an estimate?
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SFR ENVESTMENTS V8. U S BANK i P
s S ;§' VTRV ettt i SYEREN
|1 A, Yes L Q. And where did you receivea this doubie

2 Q. Dkay. Great L 2 bachalor's degrea?

3 At the end of this deposition the transcript a A, ldaho State University.

$ will come to you in the form of 2 beokiel. You'l 4 Q. And what year did you receive?

5 have the opportunity o review yvour testimony in that 5 A. |beiieve that was in 1884,
{6 booklet. You'll have the opportunity to also maie & Q. Ciher than the degrees you've just
7 changes to your testirnony; however, | have to cawtion 7 described, have you reseived oy earned any other
is vou that if you make subsiartive changes o your 8 cerifications or diplomag?

9 testimony, [ or any of the other counsel in this g A, Excuse me. | have o corract that, B

10 matler can cormment on those changes at any subaequent 10 wasn'i 1984, That's when | started, | beligve, | :

11 proceedings. .11 think | graduated from that in 2004, 50 took me some
12 Do vou understand that? 12 tima. And other than that, no, | do not have any
13 A bdo. 13 other certifications or anvthing bayoend thal, no
14 Goi 114 Q. Ckay. Are you presently smployed?
1 5 Are you taking any medications foday? 15 A, Yes.
V18 A, Any medications? 16 G, Whe is your curreni employer?

T Q. Any medications. 47 A My current employer is SFR Invesiments Pcdi?
118 A Yes. 18 1, LLC.
‘iﬁ Q. Are they in any way impairing your abilily 18 Q. And wnatis your job title?

‘20 to give your best iastimony?  In other wards, do you 20 &, Fam the assistant manager.

21 foel drowsy, siaapy, efratic, anything ke that? 21 L And can you describe whal are some of the
{22 A Mo, |22 duties that come under the job heading of assistant
25 3. Mot bothering you at ali? 23 manager at SFRY
.44 A No. 24 A. Sure. My primarny job dulies are to prepare
25 Q. Okay, good. f you need to take a break, 128 and attend depositions fike this ore and then | nelp

e F‘age‘iu\ kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk Page?"
1 wa'll take & break, okay? 1 with dizcovery. So | collsgt documents and g-mails
-2 A, Okay. 2 whatgver | can about properiies that are in fitigation
3 O, it's et @ marathon. 3 and pass those on to the atiomeys. | am helping with
4 | hava to ask this guestion, and | don't L 4 trists now, and on A day-to-day basis | do office :
' 5 mean to emparass you, Have youl ever besn con vmtnd & work, s0 anything in the office that | can haip with,
§ of afalony? . § like snswering phonas, helping tenanis, anything kke \
7 A, N, | have nol. 7 with the property management.
8 3. Whare did vou receive ~ what's the highast 8 3. How tong have you held this title of
% hevel of formal education that you've received? 8 managsr?
¥ A0 A, Highest fevel of educetion that | have & A, Since Jure of 2018,
11 received is 2 JD. 11 Q. Whsan you say you are helping with irials,

12 Q. And vou received your JD when? : 12 oan you glve me some examples of how you are helping
{12 AL In 2008, 13 with trals? |
114 G, From what schoo! did you receive your JO? | 14 A, Yes. ijust meant that | attended a trial
15 5. received my JU from Seattls University 15 racently. | think it was in the last month, and {was
L 46 Sohool of Law. {16 @ witness thare,

17 Q. Okay. And are you barred in any states to 7 Q. Ckay, 3o your helping in tnals is not the

118 practice law? 18  actual preparation of the tral or praparation work t
|12 A, No, famnot 13 with the atforneys to put their case on for trial, but
[ 20 Q. Ckay. After -~ other than the JD, do vou 20 you're appesring al trials as a withess?
| 21 have any other formal degrees from a college of 21 A, Correct.

22 university? 22 G. s that the limit of your haelping with
t23 A Other than the D, Ehave a bachelors 23 wiais?

24 degree, a double bachelor's in communisations and 24 A Yas,

25 political sclence. 25 Q. Okay. How many limes have you ¢ far
800.211.DEPC g33?6)
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i 1 appearsd as a witness al trial? 1
- A, Justonoe so far. i 2
i3 Q. Okay. And when did that cosur? i
14 A, | belisve it was the first wesk in May. 4
5 Q. Okay. D you recali the name of the casa? | 3

8 A, No, tdonot. -
7 Q. Do you recall the court in which the case L7
8 was pending? {8
Lo A, Hwas at the justice court, 1do not. ;8
110 2. Do you remember the name of the judge? | 10
111 A, idonot. £ 99
12 Q. Do you remember the subisct property that 12
[ 13 was the subject of the tase? 13
14 A, i's on the tip of my tongue. Sorry. Right 1&
15 after that | had eight depositions the nexi week, 50 15
16 F'm trying to —~ 1 don't recall the subjeci property, 16
Y17 mo, 117
18 Q. Do vou know how many days the trial Eac:iad?é 1
14 A, Hwould approximaie It was about a waek. L1
20 G And how long was your testimony?  How | anq 20
{21 did your festimeny last at the trial? P21
122 A, ibelieve it was sbout two hours. With Lo
123 being asked guestions by hoth parties, | think it was 23
{24  3bout two hours, |24
75 Q. Direct and cross-examinaiian? 28
B F’dge {4
P A, Yes, : 1 1
P2 Q. Ckay. Whnowas SFR’s attorney al that irial? 2
i3 A; That would be Karen Hanks. |3
4 Q. Do you know who opposing counset was, the 4
5 name of the opposing counsei? L5
& A, Yos. Weli, it was Akerman, and Darren and &
7 Aviel, but | do not remember their iast names. D7
'8 G. Do you know what the outcome of ths yial i
P9 was? g
1 A. No. |beileve that's still pending. 18
9 Q. Okay. Thark you. ak
i S0 are you hers in responss 1o & 30{(b)6} ?§:12
13 deposition nolice? ik
14 A, Yes. 14
15 MR, DELIKANAKIS: Okay. I'mgoing fo go L8
1§ asheac and have the court reporter mark the deposition 15
17 notice as No. 1. 17
118 {(Exhitit 1 was marked for identification.) 18
119 BY MR. DELIKANAKIS: RE
| 20 Q. tve anded you what's been marked a3 P20
121 Exhibii 1, which Ilf tall you is the Notios of i 21
L 22 Deposition of SFR investments Fool 1, LLC pursuant tcs 22
23 Nevada Rule of Civil Procedures 35{bx5}. |23
i 24 Have you seen this document before? 24
25 A Yes, |have. L 25

May 17, 2016
13-16

xxxxxxx

™ SlE HE

G Are you familiar with the resl property
identified as 2270 Nashville Avenue, Henderson, Nevadsa
330527 :

A, Yes,

Q. And you are hers today o discuss the
foreclosure of that property; corect?

A, Correct.

0. Chkay. What {'d like you fo do is taks soms
time and review all the topics, okay? And thers's
quite a few; | see that. There's 31 topics, so if
you're kind encugh 1o take vour time and raad therm,
becauss ' going (o ask you to make surs that you are 5: f
tha persen maost knowledgeabie regarding sach of thess ;;j
topics. |If there are any that yeu are not ihe person
rriost knowledgeable, d like you to tell me. Let's do
it that way. | think thal's faster than me just
raading off svery single one.

A, Sure,

Q. Canwe do that?

A, Yas,

Q. 1f you are not the parson maost knowiedgeabile
as to any of theses topics, tell me.

MS, HANKE: Counsasi, do you want me o put

the onas that we've fied the motion for proteciive

order an that we were talking about bafors we went on

--------------------------------------------------------------------------------------------

the mcond?

M. DELIKANAKIS: Why don't you let her
testiiy @s to whather or nol she is the person most
kriowiadgesable with regard {0 a pardisular lopic and
then you and | can have collogquy with regards {0 the
mction for protective order you told me was filgd
inday.

MS, HANKS: Sure,

MR, DELEKANAKIS: Thank vou.

THE WITNESS: So there are a couple of fopic
guiestions that | didn't prepare for bg- -

BY MR, DELIKANAKIS:
Q. Okay. Teill me which ones they an.
A, Sure.
3. ihave them marked on mine.

MS. HANKS: Do you need this?

THE WITNESS: Yeah. So 15, 16, 17, 20, 21,
2223, 26, 20 and 30, and some of the guasiions 've
heen askad bafore, generally speaiing, so | might have |
some answers genaraily to that, but I didn't icok at \
it specifically to this property because | was
inafructed not i,

BY MR, DELIKANAKIS:
Q. And | don't want 1o know abow
communications between you and your counsel, but E‘rnEEE
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going to ’3SE\ yois who instructed you not o prapare for
the topics that you've just listed to me?

A, That would be counsel,

G, Okay. S0 if's your testimony you were
instructed by counsel not to prepars for Topics 15,

16, 17, 20, 21, 22, 23, 28, 28 and 307

A, Corract,

Q. In prior PMK depositions in which you
apneared as parson most knowladgeable for SFR, have
you appeared as the person most knowledgeable with

egard to thesae now forbiddan iopics?

A, Yes, some of them at least, Usually { would
have that informalion on a property.

1 is this the first ime that you've tesn
directed not 1o prepare for these gparticular PMK
topics?

A, No. i believe at least one other ime | was
with this -- evan maybe similar notice, Mow, as far
as property files and gelling into them in detail, no,
Pve been instruscted not io prepare on those,

Q. ' going to stop vou right there, IF any
instructions came from your counsel, § o't want o
know about them: but if you were instrucied by other
persona who are not your counsel, then { do know -
warnt to know about i, okay?

A, Okay.

. So cther than your counsel, is there dnyune
else at SFF that instrusted you not to prepare for he! 3
PMK togics that vou listed for me?

A, No.

Q. So alf of ihis diraction cames from counsal?

A, Correct.

Q. What, it anvthing, did you do o prepare for

tha topics thal vou have not excluded? Let's do it

that way. | mean, | can run through and go through

these numbers, 8o let's make sure we know exacily ;
which ones. S you are hare to testify as PMK for |
Topics 1 through 12; is that correct?

A, Yes.

G And 13 and 147

A, Yes.

G, Angd 18 and 187

A Yes.

Q. Ang 24 and 2587

A Yes.

Q. 27 and 28 and 317

A, Yes.

.3

today's deposition with regard to those topics?
A. Inorder for me lo prepare for those lopics

Tage 1Y

114
45
|18
47

i wd e
=~

Wiat, ¥ anything, did you do to prepare for

D N -
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5L

40
ak
12
113
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13
19
+20
121
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i pufled the progerty file that we have at SFR forths
named property and | reviewed what we had in the file
i pulind the check of the receipt, because that's kept \
separalely, 30 | iooked at that for the property file,
and than | spoke with @ few people in the office, and
| also spoke with my manager, Chiis Hardin.

. Which people in your office gid you speak
with?

A, |spoke with the accountant.

G, What is the name of the accountani?
A, Her first name is Arek, that's A-r-e-K.
Q. Do you know her last name?

A, 1--1don't. I've had to provide the

spelling of it a few times, butit's a iong name. :
Q. Okay. And what other people did you speai |
ia in preparation for this deposition? i
A, Her assistant, and har name is Lauren
Johnson.
Q. And the third person vou spoke fo was
Chyig Harding right?

&, Thare was antther persen. Harname is
Danieia. Cardenas | believe was her last name,
G, Did you speak 10 "Paulyna” Kelso or
"Payleena” Kelso?

A, That's me.

...................................................................................................

G, Okay. That's you. That's right. Okay
Okay. Let's go down this list ¢f pecple.
You testified thal you spoke with Arek in praparalion
for your deposition. What, if anything, did vou and
Arelr falk abouwt?
A, Sure. |—us--whatidoislsend an
a-mail to her and let her know that { needed to gat
the fransaction repart for the properly. That was
price to e instruction from counsed, 80 ~ but 80
grior - before | had that | went ahead and asked her,
ke | typically do on a property, asked her o }
prepare that, and that is the expense and the FeVenue |
repor,
Q. And when did you nave this conversation wrr 1
Arg?

A, 1 believe i was within the last two
waeks,
Q. Did she provide you with thal repart?
A, Yes,
Q. And what have you done with {7
A, fis on my computer at my office,
Q. Okay. Other than speaking to Arek to obtain |

that report, were there any other topics that you :
discusaed with Arek with regard io this property?
A, No.

,,,,,,,,,,,,
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v . Ckay. Did you speak 1o Arek's assistant, 1 M3, HANKS: Cbjection. Scope. :
"2 Lauren Johnson? Z THE WITNESS: W's my understanding that he
3 A, Yes, 3 reporis to himseif,
04 Q. Why did you speak {c Arek's assistant, 4 BY MR, DELIKANAKIS:
§ Lauren Johnsoen, in preparation for your daposition? 5 2. Okay. S0 hsreporis to ne one?
& A, Lauren, she is the parson who woulid have 8 A, Corract, P've asked him that before, and he
17 conwnunication with the HIOA oF & managerment company§ 7 =aid he makas the decisions nimselt.
8 afler the purchase of a property. So | asked herto & G, When did you speak to Chris Hardin to
Q do a search io ses if she had any communications with 9 prepars for your deposition?
103 the HOA for this one. 140 A. Forthis proparty and this deposition, |
11 (. And what was the resull of her search? 111 spoke with him this morning.
12 A, Bhe dign't respond back to me, and typlcally 42 3. For how long did you spesk with him?
13 when she dossn't, that means she didn't have 13 A, For shout 15 minutes, and then | had also
V14 anything. 14  e-mailed him probably within the last wo weeks
15 Q. Did you follow up with Lauren o ses if she 15  also.
146 actually had any evidencs of communications with the 16 Q. Let's stert with the conversation, During _
AT HOA company? 17 the 15-minute conversation, what, i anything, did you :
18 A, Not fter the initial e-mail, no, | did . 18 discuss with Chris Hardin?
49 not 19 A, With hirn D went through the topic guestions
20 Q. Sitting here ioday, has she provided you 20 to ask him for any information that he would have. Hs |
2% with any kind of a response? 21 was the person who attended the auction, so i just
& A, Mo, she has not. 22 neasded to know what he recalied from the auction,
23 8. Hawve you reached out to her in any way, 23 Q. And did he provide you with his
24 shape, or form 1o get an affirmative answer from her 24 recollection?
25 like " have nothing™? 25 A, Ha gidn't have a recoitection of the auction
S S P.-.age.i’2 _______________________________________________________________ *‘:‘é@é';?'-'i"
v A, No, fdid not. i 1 specifically, 30 ws spoke in genaeral terms,
s 2 Q. Okay. You also testitied that you spoke 2 & Did he have a general recoliection of the
3 with Chris Hardin; is that comreo!? 3 auction?
4 A, Yes. |4 A, Ha said he dide't have a recollection of the
5 G VWho is Ohris Hardin? | & auction, so, no,
| 6 A, Chis Is the manager of SFR Investments Fool | § 2. So he had no recollection of this auction
7 4, LLG. 7 whatsoever?
i 8 2. How long has Chiis been the manager? L8 A, Correst,
. A. |Dbelisve he started in Qctober 2012, | 8 Q. Okay. What else, if anything, did you
10 believe he's been the manager. | hink initishly 10 discuss with Chris Hardin?
11 that's what he was hired as. : 11 A 1 asked him - well, previously | had askaed
12 Q. What are Chris® duties at SFR, do you know? 12 fim in 2-mall 1o see if he had - had any
13 ME. HANKS: Objection, Soope. 5:13 correspondence or any kind of information - exouse
114 THE WITNESS: 'm not raally sure about his U14 me - with any communications. Basically, | read the
15 duties. | know that he has atiended auctions and 1'3 questions to him, and the properly owner of
1§ purchased homes on bohaif of SFR, and then he's the “6 pravious -- we have it listad here as the borrower, |
17 office ~- hie's the manager, so if anybody has any 17 asked him o check his - for e-maile of that and then
18 quastions abouwl their role at SFR or has any (ssues, 18  any e-mails that he could ~ in his system that e had
18 they go fo Shris. 18 with any communications with anybody.
20 BY MR, DELIKANAKIS! 5;526 &, So as part of your preparation for ioday's
Ve Q. Sounds like he's the boss of the office, 2“ deposition, you asked Chris Hardin {0 pull e-mails
22 A. That's what Vwould caif bim, ves. 22 with regard to which topics now? Could you read them)
|23 & That's what you would call him? |23 for me?
24 A, Yes, 24 A, Sure, | believe that was No. 2, No. &,
25 Q. Who does Chris report to? 2’* MNo. &, No. 10, 11, As far as communication goes, |
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think that was - those wera the {opics,

3. And gid Cnris Hardin provide you with any
e-mails in meponse 1o your reguast?

A, No, he did not,

G, Did he explsin to you why he didn™ provide
you with any s-mails?

A&, Yas, So previously ke | mentioned |
askad -- sent him an e-mail about that and | hadn't
raceived anything back, so | sat down with him this

- _---\.-..,,....-.-.suawpﬁggﬁ:?ﬁg‘ihn

DA B LS I

4
5
B
V7
L8
G

morning and asked him Do you have anyihing?® And he§ 10
did the chack on his computer when | was sitting 14
{there, and he said that be didn't have anything, and 12
then he mentioned that this properly is actually -- 13
the hank foreciosed on it, and that's probably likely 14
why he has no communicalions. 15
. Ckay. Does 8FR have a document retention or 16
document dastruction policy? Ars you aware of one” 17
1S, HANKS: Objecton. Scope. RE
THE WITNESS: Other than everybody just 18
keeping their @-mails, | don'l. ?G
BY MR, DELIKANAKIS: 21
Q. Are you aware of any policy ielling peopie :z
how long they should keep thelr e-maile? iz523
MS. HANKS: Objection. Scope, 24
THE WITNESS: No, | am not. 25
e e e
BY MR. DELIKANAKIS: ;1
. Was thare anything sise you discussed with Z
Chris Hardin in preparation for today's deposition? 3
A, Yes. }asked him specifically about L4
Topic 5 — sorry, aven to go further, Toplc 4, &, §, '_r 5
7. And that was just the types of relaticnships that L
are described in those topic questions with the HOA, 7
MAS. | gic talk to him about some of the other topic a8
guesiions, 5o basically the ones that | didr't have ¥
maricad off, | read them to him and we discussad each 10
ong a3 littlz bit. 11
Q. Okay. And, well, why don't we go through 13
therm, then, and you can tell me whal, if anyibing, he 13
ol you. 14
A, Bure. i
Q. Want fo do it that way? (R
A. Sure, i7
0. For Topic No. 1, "SFR's knowledgs about the 18
real property at issue in this matier, commanly Known 18
as 2270 Nashville Avenue, Henderson, Nevada, 83052" - 206
and there's an APN number - "prior o the HOA sale,” 21
what did Mr. Hardin tell you with regard to Topic 22
bo. 17 23
A, Prior io the HOA sale, he said that he B
fikely did his usual searches on the Infernet that he 25

e

May 17, 2018
25-28

. = ""‘“““““““”‘.‘3‘:}“55‘&‘3‘-.‘2”?‘:‘
would have done for most properties he's purchased. |

Q. Do you know what his usual searchas are?

A, Yes.

Q. What are they?

&. 30 in order to find out about a properly, he
wypically goes to Foreclosure Radar, Nevada Lagal
News, and the Clark County Legal News.

(3. As part of his searches, 8o you know i
Mr. Hardin ever checks to see if the homeowner s in
bankruptoy of nol?

A, Tdon't believe he does, no.

Q. Do vou know in this instance il he did?

A, 1did not ask that specific question this
instance, {'ve asked him that quastion in general
when P've been askad it before, and he stated that hei
dogs not. i

Q. Ckay. So he doesn't chack 1o see to make
sure the homeowner s not in bankmuptoy?

A, That is my understanding, that he does
not.

Q. Was thera anything sise Mr. Hardin relayad
10 you with regard 1 Topic No. 17

A. | don't believe s0, no.

2. Lel's goto Tooie No. 2, "Communications
hetween all paries 1o the lawsull identified as SFR

invesimenis Pool,” et celera, st catera, gt celery,
“rogarding the property. This includes pre-sais
commurications and post-sale communications that refer
o SFR's pre-sale activity or 8FR's purchass of the
nroperty.”

What, if anvihing, did Mr. Hardin refay to
you with regard to that fopic?

A, He siated {hat he didn't have any
communications, post-sale or pre-saie, other than
payment of the check and, you know, the actual
auction, He knows he attended that, and just that
fransaction of payment.

. Okay., The same would be true for No. 3,
Topic No, 37

A Correct,

Q. Okay. Topic No. 4, "SFR's preexisting,
ourrent of ongoing relationship with Copper Ridge
Community Association, the HOA

What, if anvthing, did Mr. Hargin say o you
with regard {o that tople?

A For that topic he did a search for Copper
Ridgs Community, and he stated that there was no
preexisting, currernt, or ongoing undsss ithad todo
with another property that $FR might own that's within
that HOA, And he did look, and thare are other homes

!
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{1 that SFR does own within that community. i A, | do not know,
P Q. But there was no communication with ragard 2 Q. Okay. Was there anything eise Mr. Hardin
13 {gthis property? 3 ralayed to you with regard to Topic No. 47
4 A, Corred, L4 A, No, | don't beliave so.
5 Q. Were there any communications with Copper 5 Q. Ckay. How aboui Topic No. 5§, "SFR's
- & Ridge Community Association not specifically related £ preexisting, current, or engoing relationship with
7 to other properties that SFR owns, but just general 7 Nevada Association Services, Inc., NAS"Y
& communications? In other words, there are 8 A, With that topic Chris stated that SFR does
o communications that desl with specific properties he 4 not have a relationship with Nevada Assaciation
: 10 already owned; corect? 10 Services other than {o bid on properties.
52511 A, Comect. 1 G, Did you ask Mr, Hardin to sonduct 8 search
5@12 Q. And he searched, and ihere's no 12 on his computer with regard to any communications that
13 communication specifically with regard fo this subject 113 would evidence that relationship? |
14 properly; correct? 14 A Ne, Hdid not,
15 A, Correct. That's the search he did. Now, | 15 Q. Did Mr. Hardin characterize what the nature
18 gid note that op the transaction repart that thers 18 of ihe relationship is today belween SFR and NABY
17 ware some assessments paid, 5o thers would ba that 17 A. That's how he charaecterized it is that SFR
18 communication, to pay for those - itwas & - P'rn 18 goss and bids on properties, and that is the only -
1%  astimating that it was about a few months where SFR 14 it you wantad to call it a relationship - that SFR
Y20 paid assessments, and | believe there was maybe ohe ur 2 has with NAS,
21 two HOA fines; so | know thal there was that 2% . Thank you,
122 communication. 22 What other topics did vou discuss with
| 23 Q. Was there any other communication detwaen 23 Mr. Hardin in preparation for your deposition? 3
i 24 Mr. Hardin or SFR and Copper Ridge on any othar 24 A 8through 12,
25 general lopics not qpecnf ¢ to the properties already 25 G, So we keep going down. Let's go through ©

1 owned or the subject property? E_ 1 through 12,
2 A, Not specHic to -~ can you repeat your 2 A Okay.
- 3 question. : 3
4 . Sure. In oiher words, you've identified 4
5 ihat there was - thers were cormunications with 8
5 ragard to SFR's already-owned propartiss within the & purchase or sale of the property.”
7 Copper Ridge Coramunity; corect? 7
8 5. Either previously owned or had purchased of 8 vyou with regand to this lopic?
g afler the fact alse there could be, g
L0 Q. And when the search was dong with regard to 10
:‘: 11 communications as to this subject property, the result 11
{12 was zero, correct? 12 HOA.
113 A Corract. 13
14 Q. What Yo asking is if | take those two 14
18 aubsets out, were there any other communications EES
116 between SFR and Copper Ridgs on any other lopics 18
117 related generally io property within that association? 17 A,
18 MBS, HANKS: Objection, Scope. P18
19 THE WITNESS: 1 do not know. 1
120 BY MR, DELIKANAKIS: {20 SFR has in ths office that are available.
121 Q. Do you know if Mr, Hardin did a search for P21
22 any e-mails ketwsen SFR and Copper Ridge that did r:ot 22
23 fit neatly into one of thess two calegorias, | 23
24 properiias already owned o praviously owned, o this 24
25 subject matier? 135 this topin?
S . SO N .

Q. No. 8, "Any agreements and/or arrangemsnis,
writien or oralfpast or present, between SFR and the
HOA pertaining 1o HOA assessments, liens, or the

What, if anything, did Mr. Hardin relay 1©

A, He stated that there ars no agreements or
arrangamenis other than fo pay assessments i SFR owns
oropertias and other than owning homes within that

b just want to confirm that your knowledge

as the person most knowledgesble with regard o these
topics that we're now going through - are they based
solaly upon your converaatlons with Mr. Hardin?

No. | go through the property files and

{ - like | said, | speak with the other individuals,

and so it's just based on what information | belleve

Q. So in adgition to your conversation with
Mir. Hardin with regard 1o Subject 6, cid vour own
parsona invastigation in preparation for this

geposition yield any othar information with regard to

____________________________________________________________
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A, Other than seeing that SPQ had paid
assessments, no, | didn't ses anvihing within the file
and | didn't raceive anything from the peopie that |
spoke with as far as any e-mails, 50, no.

Q. Okay. Topic 7, "Any agresments and/or
arrangements, writtan or oralfpast or preseni, batween

SFR and NAS pertaining to HOA assessmants, liens, or

the purchase or sale of the property.”
What, if anything, did Mr. Hardin refay ©
you with regard o that lopic?

A, He stated that there is no agreement or
arrangement between 3FR or NAS perlaining to HOA
assassmants, liens, and - or the purchase or the sale
of the property other than - you know, he goes and
bids on the propertias, and he makes the payment for
those properties, and thay provide the foraciosure
deed to him and depend- - and sometimes they will
record it. S0 other than those interaciions that they
just -
other than that.

Q. Ckay. You spoke in the praseni tenseg, so
want o make sure | understand.

A Bure.

G Did they aver - did SFR ever have any such
agreemenis?

A
Q.

It's my understanding SFR did not.
Okay. And they don't, siting here today?

A, And they don't, silling here today.

Q. Did your indepandent investigaticn in
preparation for today's deposition yvield any other
information with regard {o the existence or the
nonexistence of such agreamoenis?

&, in preparation for today's, no, and then i
nrepare for quite a few degositions. | haven't ever
segn anything like that, no.

Q. Topic 8, "SFR’s correspondence and/or
cormmunications with any lender, servicer, or
beneficiary pursuant to any deed of frust recorded
against the property.”

What, if anything, did Mr. Hardin speak o
yoil -~ 8ay o you with regard to this topic?

A, He stated that he didn't have any

comespondence or communications with the lender,
19

fan
3ol

agrvicar, or any benaficiary.
. With regard 1o this properiy?
A, With regard 1o this property.
Q. Okay. inyour preparalion for today's

communications with regard to Topic 87
A No, | did net,

O B D R -a

2
— O

¥ am.

they don't have any agreements or arran,_;eements

=

& o o~ O

[

- o g R

[o-4]

PN
B e L PO

18

L 22
degesition, did you uncover any coraspondence or | 23

P24

..............................

Q. Qxay. Topic §, "Proof of service of all :
correspondence or communications betwansn you and any :i
lendar, servicar, or beneficiary pursuant o any deed
of trust recarded against the property.”

YWhat, if anything, did Mr. Hardin relay to
vou with regard {o Topic §7

A, He didnt have anymsng, and when | fooked
in the file | didn't either, Once in 8 whila | will
sae those kind of documents for 3 property, but |
didri't see anything for this one,

Q. Inreviewing the file, did you receive any
ngtices of bankiupley stay?

A, | did not see any of those in the fila.

. :
sommunications between Lucia Parks, pormwar, and SFR ég

Topic 10, "Any corraspandence or

regarding the property.”
What, if amything, dic Mr. Hardin refay to
you with regard to this topic, Togic 107
A.  He didn't have any communications with her.
He checkad his e-mails and then stated that he didn't,
And then § — tyoizally when | see a8 cofmmunication
with @ borrower oF a previous owner, excuse me, (o a

property, there arg imes where that person might
shill or parsons might stilt ba in the propariy, so
sometiines V' see it that way or | will see a new

property. | didn't ses that in this file.

Q. Okay. 41, "Proof of servics of
correspondance OF o0
SER ragarding the proparty.”

What, if anything, did Mr. Hardin relay to
vou with regards to that topic?

A, Ha didn't have anything.

G,
ga you have any other information with regard o this
tapic either through vour own investigation, meaning :
searching ihwough files, or conversations with other

naople at SFRT

A, No, bdonot

Q. Oxay. Tapic 12, "SFR's knowiedge of
norrower's alleged default in paymaent of homeownars
association dues relating to the propery.”

What, if anything, did Mr. Hardin relay fo
vou with regard to this topic?

4. So he siated that most likely he looked at
the Recorder's Web aite prior to atlending the
auction. 8s if there was a notice thal there wers 3
defauilt in the ~ & will be the -- one of the nolioes

Topic

PP YTYYIN

mmunications between borrower and

Okay. I preparation for this deposition,

s s ——

that's recorded, one of the threa notices that would
be recorsed on the Webh site. Cther ihan that, SFR, he

AL

RN RN 2t

O
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1 said, is not privy to any kind of informiation that S
2 would have anything to do with that subject, | 2
3 guess. 3
4 Q. Oiher than what Mr. Hardin relayed toyou in | 4
L 5 your conversations, is there any other information you 5
Y 6 have as the PMK with regard (o his topio you can 8
7 relay to me? L7
8 A, 1didn't see sayihing, no, . 8
'3 & Tumntopage 5 of Exhitit 1. Which of these | %
10 topios did you discuss with Mr, Hardin? 10
i1 A. 1discussed No. 13 with hinw. No. 14. i 41
12 Q. Your counsal’s handed you a documert, What 12
113 is that? L 13
;5 14 A. Yes, this is my notice that | received, that 14
15 1 printes off, 15
16 . Have you marked it up? 18
17 A Yes. T
18 MR, DELIKANAKIS: Fd ke o make a copy of 18
{19 that and we'll atiach it as an exhibil. Why don't we 19
{20 dothal We'l go off the record. Thanks, 20
21 {(Facess taken.) 21
23 MR, DELIKANAKIS: Let's go back on. 22
23 i'rn going o hand you your original, and 23
| 24 what P've done is | made color copies of your 24
25 original. We'll mark this as Exhibit 2. Do you want 25
1 to mark that, the oraﬂmcai as ihe exhibis, 37 1
iR THE WITNESS: Oh. . 2
i3 MR, DELIKANAKIS: Yeah. 3
| 4 THE WITNESS: Surs. L4
:5 5 KR, DELIKANAKIS: Why don't we mark that 5
LB as-—isit2or3? L8
L7 THE WITNESS: | think it's 2, L7
& MR. DELIKANAKIS: Let's mark thatas LB
| @ Exhipit 2, e
110 {Exhibit 2 was marked for identification. ) 10
111 BY MR. DELISANAKIS: 11
P12 Q. What we'll do is we'll look at what has been | 12
113 marked gs Exhibit 2, and this is the copy of the 13
114 Notice of Deposition which you brought hare to the 14
15  deposiiion; correct? 15
16 A, Yes. 15
17 G Okay. So t'd like you o look al what's b
;:18 been marked as Exhibii 2. I'm going to do a litlle L 18
\ 19 sidetrack hare, Whe highlighted Exhibit 2 in yallow? 19
2 A, Hdid 20
:55:21 Q. Okay. And, for example, under Topic 2 21
22 there's soma handwriting that Frn going to try and 22
23 readit. i says, "None Chris” What does that mesm 23
P 24 A, 8o this s when | was talking with Chris and | 24
125 [ was just taking notes as | asked him guestions. S0 25

~What does that refer 17
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he had stafed that there was none, 5o [ wrote he
atated that there was none. basically.

Q. COkay. Sothese are simply your notes during
yaur conversation with Chris; correct?

A Yes,

Q. want to look at all of the pages justio
make sure that wa're covering sl of thess notes,

2n page 8 there's a notation at the botlom, _

and I'm not going o try and read that name, "Damela’?

A, Danisla,

Q. "Daniela didn't have anything, didn't
receive anything from Chris. Nothing from Lauren.®

A, That refers 1o the e-mall that | had sent
out 1o all three of them, asking them for amy
communications thai they'd had.

Q. Okay. 1also note in looking at whats been
rnarkad Exhibit 2, there are 3 bunch of red Xs gver
specific topics. Did you mark those red Xs7

A, Fdid

Q. And why did you mark those particuiar iopics
with red Xs7

&,  Those were the ones that { was instructed by
counse! not to prepars for.

Q. Okay. Thank you.

MR, DELIKANAKIS: Go off the resord,
(Discussion off the record.}
BY MR. DELIKANAKIG:

Q. Okay. You were testifying earlier as o
which topics on page 5 you discussed with Chiis
Hardin, | think you listed Topic 13 and 14, and then
there was a pauss, and then | asked a bunch of my |
guestions. So I'm going o et you finish answering
that question, okay?y

A, Okay. Sure. So 13 and 14, 18,
25.

18, 24 and

Q. Okay. Now, when you sat down to talk with |
Chris about the fopics you just fisted, did vou, in
fact, spaak with him about Yopics 15, 18, 17, 20, 21,
22,23 and 286 or noi? :

A, No, | didn't - well, not all of them,
sorry. 15 and 16 -~ let's see, aotually, 16 1 did not
tatk to kim about, and | normally don't just becauss |
usually financial accounting | get, like | said, from
Arek. 30 any kind of financial things usually she's
the parson that would provide that information for
n12.

. How about 167

A

and this is

16, | did not talk to him about that, 17 -
E)day, my conversation reg:s:“dsng his
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1 1 property.. L1 recelves, that thosae - that compliance has beanmet |
12 2. lundersiand, -2 with the statutory and legal requiremants.

13 A, Okay, Yes. No. § 3 Q. 5o their knowledge - | gioss my guastion is

|4 Q. Ckay. Did you speak with him about 20, 21, 4 | understand thal 8FR relies upon the HOA's and

§ 22,237 5 NSA's ~ NAS compliancs, but what | want (o know s
t & A, Not20. 21, the status, that came up - | & dig SFR or does SFER have any kaowledge that the HOA
7 dide't ask him spacifically that question, but that 7 and NAS actually compliad with il of the statutory
: 8 did come up, because he was axplaining 1o me how ther@i B lagal reguirernents?

g  bany forecioged on it after SFR had purchased it at 8 A, Other than the Recordar's Wab sits amd the

10 the auction. Sorry, did you ask me about the rest? 10 foreciosurs desd, no, | don't belisve so.

11 G Yeah, 22, 23, and 'l ask vou about 26, 11 Q. Zo other than locking at the Recorder's Web
;;1 2 A No. 12 site to make sure that something was actually recorded
‘?13 Q. Okay. Other than your conversation today 13 and the foreciosure desd itssif, now are you isliing
: 5514 with Chris Hardin, had vou spoken to him with regard 14 me the language in the foreclosure deed?

5:515 to this prooerty and these lopios at any esarliar point 15 A, Comsct.

16 in time? 118 Q. Sois it SFR's position that other than

4 &, Nol particular to this proparty, bulina 17 actusily looking af the foreclosure deed and making
118 genersi sense | have. 118 sure it was recorded, they have no other knowladge
18 Q. Undarstood. 1% that the HOA and NAS actuaily compiied with the

20 A, And can i correct myself - 26 statuiory legal requirements relating o the proparty

21 Q. Of course, 21 and ihe foraciosure sale?

a2 A, - on 287 | believe that we did speak about 23 A, Thatls my understancing.

5;':-‘.3 No, 28 in - kind of in @ general sense, | guess, | a3 Q. Okay. Topic 18 What, if anything, did
|24 talked fo him about that, yes, 24 Chris Hardin relay to you with regard fo Topic 18,

{25 G, Okay. Let's start back at the top of the 25  which is information, documeantation, and/or
A S . e Pdﬂ@el-i A F”Exgﬁ:%i
1 page. Ifyou can please tell me whal, if anything, L1 communications pertaining to the HOA's foraciosurs

{2 did Chiis Hardin tell you with regard to Topic 13, i 2 sale of the property on or about March 1, 20137

L3 which is SFR's knowledge of any NRS 116.3118 notices 3 A, With that one we just reviewed whatl had in

1 4 served relating to the progerty and/or the HOA 4 the fils for the property, and that was the - | have

- & foreclosure saie? 5 the foreclosure deed, | have the check and the receipti
L6 A With thal topic he stated that he would - L & that they received — o that they paid and then |
7 SFR would fiksly have had the knowiledge of the notices 7 received from NAS. Now, when i canie {0

| 8 being recorded, beosuss he looks at the Recorder's — . 8 communications. he stated again that he didn'thave |

& Clark Couniy Recorder's Web she prior 1o attending an g any, and then other than that, that was the (

10 auction. That's whai he ususlly does. 3¢ be balieved 10 information that we had pertaining to that sale.

11 that that's what he did in this cass, and that would 11 There was also a Zilow printoyt, but it dide't have &
112 be o note that they were recorded. 12 date on i, so t don't know that it was elther prior

3 Q. Chay. And siting here ioday as @ PMK, do 13 io the sale or after the fact, s0. ..
| 14 vou have any ciher information 1o reiay to us wilh 14 Q. Did the Zillow update provide a valuation
15 regard to Topic 137 15 for the property?
_3 16 A, Mo, i donot. 18 A, 1dign't ook at it specifically, but |
147 G Okay. Wnat, if anything, did Chris Handin 17 believe that Zilow does provide a Zestimaie, what
148 relay 1o vou wilh regard to Topic 14, which is SFR's 18 they call a Zestimate,

1% knowledge of the HOA's and NAS' complianece with ail 1% Q. Right. And in this case the Ziliow decument |
120 stalutory and legal requirements relating to the 20 which you found in the file, did it contain an '
121 property andior the forectosure sale? 21 estimate of the value of the groperiy?

22 A, He stated Hat SFR relies on the - on NAS 22 A. | believe it dig, if | remember correcily.

|25 and the HOA for mesting thoses requirements. Hs statedé 23 Again, §just glanced at i, but it locked o me like ‘
5:24 hat SFR raliss on the recordings, again, of the 24 the - typically what 8FR has, if they have a printout
_ g"25 notices, and then on the foraclosure deed that it 95 of Zillow, and that would be the first thing, { guess,
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1 first page you would see if you were 1¢ ook at the i 1 orders from tenants.  Typically what § see in the file :
2 Zlilow Web site, 2 we dign't have in this one, so | asked him if he knew
3 Q. Do you remember a dollar amount ascribed fo 3 ths reason for that,
4 the vaius of the property? P4 Q. What did he say?
5 A Fdon't 5 A.  Ho stated that this - when he - wall,
& Q. Ciher than this conversation with 6 first he did a chack of his e-mails. When he didnt
7 Chris Hardin, did your own investigation with regard T have anything, ne sat and thought about { and said,
& o information documeniation and communications 8 “Ckay. iknow what this propedty is, and this is ons
8 pertaining Io the HOA's foreclosure sale of the 8 whare the bank foreclosed on the property and we don't
: 10 property on March 1, 2013 yield any other 10 have it anymore.”
11 communications? Rk Q. Okay. Topic 24, what, if anything, dig
12 A, Ne, it did not. 12 Mr, Hardin reiay to you with regards o any policles,
13 Q. Okay. Topic 19, what, if anvthing, did 113 prossdures, andfor methods folowed by 8FR to receive
14 Chris Hardin relay to you regarding recitals in the 14 notice of HOA foreciosumn sales in the state of
15 forecliosurs deed sonveying the property from the HOA§ 18 Nevada?
18 to SFR recorded on or about March §, 2013 and the 16 A, He stated that there weren'i any policias,
17 caiculation of the Declaration of Value sttached i 17 progcedures, of methods as far as receiving notice of
18  the {oraciosed deed? 16 the foreclosure sales, Now, as far as whal he
118 A, With thai topic | actually showed hiny 2 copy 19 typically does © get - 1 ok at those - the homes
5:20 of the foresiosure deed thal | had so that -- { aald, 20 that are geing up for HOA foreclosure sale, then of
129 “Is there anything in the resitals of this deed that 21 course he would lock at the thres Web sites § had toid
122 stands out to you or that you need - that, you know, 2 vou aboul, and then, depending on the coliection
123 we should discuss? And he said, "No, that's just 2 23  agencies, there are times when there actually - a
24  typlcal foreciosurs deed.” And then as to the 24 histis actually provided by the collaction agenoy,
25 calculation -~ the Declaration of Valus, | showsd him 25 . Infhis instancs, did the collaction agency
__________________________________ e Pdgeﬂie : - B =7 7. < §
1 thatihers is a woman's name that he said she’s the | 1 provide alist to SFR of things fo fook for?
2 one who prepared that, so SFR gidn't prepare that | 2 A, N, | don't believe ao.
-3 Declaration of Value, go they would have o ask 3 G You didn't see any such iistin the file?
{4 somebody eise about that, L4 A 1did not.
5 Q. Did Mr. Hardin tell you who prepared that | 5 Q. Other than what Mr. Hardin relayed to vou
-6  Declaration of Value? g with regand to Topic 24, sitting here as the PMK, do
7 A, Right, he stated her name. | think itwas L you have any other information regarding Topic 24 1o |
8 Ehise. |do have it with me if you want me to ook at & relay to us?
Lo, L9 A, No, i don't balisve 50,
10 Q. Did he know who this woman was? |10 Q. 8o you conducied your own investigation as
{19 A, | beliave that he stated it was an employee 11 to whether there were any policies and prooadures
12 of NAS. 112 other than speaking fo Mr. Hardin?
13 . Okay. Thank you. 13 A, Regarding any policies and procedures?
14 ther than what you've just iestified, is 14 Wedl, | also spoke with a person who used 1o atlend
{158  therg anyihing else that Mr. Harndin relayed 10 you 15 the auctions before Chris did, and it doesn’l seem
118 with regard o Topic 187 16 like there's ~ | haver't ever come across anything
17 A, No, i don't belisve s0. ‘E? like a formatl policy or procedure of how either one of
16 Q. How about Topic 217 | balieve you tesiifiedéf:‘ia thern - if they had - { haven't seen anything whers
18 you spoke to him about that fopic. 19 they had like - where they werm recelving notice of
{20 A. Yeah, and | didr't ask him that one - well, 20 HOA foreclosure sales other than, Hike | said, | have
21 guess | gid, not maybe necessarily as a topic 21 seen e~-maiis before, not to this property, but where
22 question, but | askad him when we first staried 22 thay have actually gotlen notice that homes are going
23 talking about the property because there just wasn‘i% £33 up for auction.
24  much in the file. We didn't have any lease. We 24 Q. Whao is this other parson you spoke to that
25 didr't have our leasss. We didn't have any work |28 used to attend the auctions?
et et :
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A, His name is Bob Diamond. P

Q. Is Bob Diamond still with SFR? 12

A, § dori't believe 8o, L

G When did Bob Diamend leave SFR? Doyou | 4
know? 5
MG, HANKS: Objection. Boope. i

THE WITNESS: No, | am noi sure when e 7

Iaft, i 8
BY MR. DELIKANAKIS: 9
Q. When you last spoke to Bob Diamond, was “w 1()
siill an employee of SFRYT L
MS. HANKS: Objection. Scope, 12

THE WITNESS: | don't believe so. n, 13

BY MR DELIKANAKES: 14
G, Whan did you last speak with Beb Diamond? Rt
pS. HANKS: Objection. Scope. ;g 16

THE WITNESS: | believe it was in -~ 47
approximately three or four maonths 2go. 18
RY MR. DELIKANAKIS: ER
2. And whai prompted you 1o speak o 20
Bob Diamond? 21
MS. HANKS: Obijestion. Scope. 7

THE WITNESS: | guess 'm not sure what ycu 23

mean by prompling. §§1524
BY MR DELIKANAKIS: t2s

e e seteee st Page>5(=

Q. il the question: Why did you speak o o
Bob Diamond three ¢ four monihs ago? P
MS. HANKS: Cbjection. Scope. 3

THE WITNESS: Because | had been asked or | 4

had depositions thal had to do with the time period | 5
when he was the person that attended the auctions. 8
BY MR, DELIKANAKIS: 7
Q. Ang in your conversations with Bob Diamond, 8
he did not relay 10 you any kind of usaal, standard B
operating procedure when SFF wouid bid on these 10
properties? Rk
MS. HANKS: Objection. Form, 12
BY MR. DELHCANAKIS: {13
Q. Orhe just tell you what he did, "This is 14
what | do*? (48
A. Yeah, that's what it was miore like; be told 18

me what he did, L 17
G And what did he go? |18
MS. HANKS: Objection. Scope. {19
THE WITNESS: To find out about auctions he 20

used Foreclosure Radar. | remarmber that he stated | 21
ihai he paid for that service and used Foreclosure 535 23
Fadar. He talked about the auctions and kind of what 23

5
L
e
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that was aii aboul. He actually drove to properties,
which was different, § guess, thar what Chris has

So if he was interesied in & property, if he

had time, then he would go and look at the property,
of course not inside it, but from the oulside. He

aise iooked at the Recorder's Web siie, Clark County
Racorder's Web site, and again he stated he was also
taoking for those notices and then - | believs that's
all,

Q. Did Bob Diamond tell vou that he would check
1 see to make sure the property was not pattof a
bankruptoy estale? Did be ever bother to check thal? |

MS. HANKS: Objsction. Scope. '

THE WITNESE: | don't believe he mentioned
the bankruptcy. HMe did mention that when he was
locking on the Recorder's Web site that he was losking}
for a clean properly where the bank wasn't '
foraciosing. He looked for thal, Asiarasa
hankrupicy, | don't believe he spoke of that.
BY MR, DELIKANAKIS!

Q. B¢ # wasn'i his cusiom and practice to maks
sure it wasn't part of a bankrupioy estate of subject
10 @ stay or anything like that?

MS. HANKS: Objection. Scope.
THE WITNESS: Not that | know of.
8Y MR. DELIKANAKIS:
0. In your conversations with Chits Hardin,

dong.

were his procedures any different than Bob Diammd‘
in the way in which he approached the potential
bidding on 2 properiy?

A, The way he approached a bidding on a
nroperty - he stated, when Yve falked with Chris,
that he goes - and the events of the auclion, he goes |
with his gul reaction as o bidding on a property. '

Q. Ckay. So other than the research you've
already testifiad to, Foreciosure Radar and some of
inase other Web sites, hie prasiice is, it is what it
is: fighi? Does Chris Hardin ever check for
bankruptoy fings on a particular property, agsin, to
make sure ii's not part of a bankrupicy eslate or
subjact of a stay? Has he relayed that o you?

RS, HANKS: Objection. Asked and answered

THE WITNESS: Neithailrecsll fdont |
velieve s, No.

BY MR, DELIKANAKIS:

G, Okay. Thank you.

Topic 25 - actually, lel's jump 10 26, |
think 24 and 25 are similar, | think wa're covered on
triat, ;

A, Yeah, the one thing he gid mention with 25 |
is that ne's ooking for @ good renisé property,

Q. Ow:ay Did vou discuss 28 with Chrig? I
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i1 A Yes. . 1 upon which you're not going to answer, that's ine, go
12 3. What, if anything, did Chris relay to you 2 ahead and make your record, :
3 with regard to Topic No. 267 it's rather long, so I'm 3 MS. HANKS: No, I'm just saying there's 3
::3 4 not going to read il 4 pending motion for protective order, but having locked :
LS A, Sure. With thal one { just - we talked 5 atthe topics, there's really nol even probably a
1 6 about, generally, the information that | had about how & purpose of the protective order because SFR dossnt 4
{ 7 SFR had acouired their properties, and all three of 7 have any information because it hasm't possessed the
R the situations that are listed here, which was 8 property since the bank foreclosed,
g foreclosure sales from HOA directly or third parties, 8 MR, DELIKANAKIS: So the protective order
110 {was aware that SFR has purchased in those three 10 wauld apply to which topics then?
111 different contaxts, and 50 { read that io him to 11 MS, HANKS: 15, 18, 17, 20, 21, 22, 23, 26
12 verify that that was correct, and ne stated it was. 12 and 29 and 30. And 281 just - 'mokay f it was a
13 Q. Okay. Sojust to recap, if | were to ask 13 more pointed question about certain discovery, but
14 you questions with regard to Topics 4, § - do you " 14 Commissioner Bulla has ruled when it's vague ke that§_§
15 have Exhibit 2 in front of you? 15 or broad iike that, we don't have to answer. And then .
BI: A Yes. 16 No. 30 she's ruled that that's actually - they're
§'§1?’ Q. Ckay. Hiwere o ask you questions with 17 better suited for contention interrogatories and that
2_318 regard to Topics 4, 5, 8, 7, 8 10, 11, 12, you've 48 that's too broad and that a 30(b){6) wouldr't havs i
19 heen cirected by counsel not to answer. Am | correst ’? 18  answer questions, ¥
120 A, No. 20 MR, DELIKAMAKIS: So these are the two bamc?
21 ME. HANKS: No. 21 protective order motions | haven't sesn yet. |
22 BY MR, DELIKANAKIS: 22 MS. HANKS: | don't know if you haven'iseen |
123 . Oh, so you will answer guestions, just 23 it, but you say you haven't seen it, but, yes - !
‘24 didn't prepare? | 24 MR, DELIKANAKIS: 1iust showed you the
25 A, No, wa went through those. 258 docket. I's not even on file yet, so b don't think
1 Q. Okay. L1 anybody's saen it C}kay. Great.
2 A, s just - 2 BY MR. DELIKANAKIS:
L3 Q. I'm going to look at Top- -- there we go. 3 Q. Are you aware of any bankrupicy reiating to |
4 Okay. Soifl were to ask you questions aboul 'i'or‘icsfé 4 the property or its former owner? :
| 5 15,186, 17, 20, 21, 22, 23, 26, 28 and 3C, it's SFR's ; 5 MG, HANKS: Obieclion. Scope,
t 8 position that you're not going to respond to queataons 8 THE WITNESE: | do not know,
U7 with regard to those topics, Am | correct? 7 BY MR, DELIKANAKIS:
8 A 1 guass in some ways | think some of them . 8 0. Are you aware the former owner of the
i 0 wereg answered, but | dign't prepare spacifically for 5 proparty, Lucia Parks, filed Chapter 11 bankruptey
110 this property, no, on those fepics. 10 protection - for Chapter 11 bankrupley protection ing
11 Q. So you were directed by counsel not o 11 August of 20187 i
12 prepare for those topics that | just read off. And 112 MS. HANKS: Objection. Scops.
13 just wani to know, Is it SFR's position - maybe 113 THE WITNESS: [ do not know.
‘14 counsel can answer this - that you're notgoing fo 14 BY MR, DELIKANAKIS:
18  snswer any guestions with regard to these topics or 15 Q. Are you aware that Ms, Farks listed the
18 will you? 16 property in her bankrupicy filing as part of the
17 MS. HANKS: They're not going o answer any 17  esiata?
18 questions; cotrect, There's a pengding motion for - 18 MS. HANKS: Objection. Scope.
119 prolective order, but iike | sald before we got on the 1Q THE WITNESS: | do nol know,
120 record, Topies 15, 17, 20, 21, 22 and 23 donteven |20 BY MR. DELIKANAKIS:
121 appiy o this property because SFR doesn't have 2‘ Q. Did SFR do any investigation before buyi 1g ;
L 22 possession of it, 8¢ there are no answers 1o those 22 ihe properiy to determine if the former owner had :
23 quastions. |23 filed for bankruptoy? '
24 MR, DELIKANAKIS: T disagree with your 24 MS. HANKS: Gbjection. Scopea. ’
| 25 characterization, bul go ahead If that's the basis 25 THE WITNESS: | do not know. I
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1 BY MR, DELIKANAKIS: o
2 Q. Did SFR ever search bankruplcy oourt ey ,3 g % _
-3 with regard to this property? i ﬂF‘ x“" sw»;n«mi*‘ "s'fss;s:éi ,,s's';,_,,m_'s_r:.:s‘p‘sft
4 MS. HANKS: Objection. Scops. D o e savs quastan, AR
555 5 THE WITNESS: With regards {o this prc)pfarty,:gi 5 MS. HANKS: Mo -
& 1donot know. i MR. DELIKANAKIS: Okay.
T OBY MR DELIKANAKIS P 7 MS. HANKS: I'm not instructing har not to
& Q. Okay. With regards to the former owner of {8 answerit so. ..
g this property. ;8 MR, DELIKANAKIS: Okay.
: 1G A, {donot know. 1G THE WITNESS: So vou're asking me who miade
;11 Q. What diligence, if any, did SFR actually 11 the decision? :
112 undertake 1o determine the property could be legally 12 BY MR, DELIKARNAKIS:

13 sold as an HOA sale? 13 Q. Mo, Who s responsible al SFR for making

14 M3, HANKS: Objection. Form and scops, 14 decisions regarding which properiies to purchase al

15 calls for g legal conclusion, 15 HOA foreciosure saigs?

168 THE WITNESS: |was going to say that it 16 A, Thatin - during this time in 2013, that

17 could legally be sold, | guess, reviewing the 17 would be Chris Hardin,
118 Recorder's Web site. Gther than that, I'm ot sure. 18 Q. Okay. Was he the single decision maker?
113 BY MR, DELIKANAKIS: 19 A, Thatwas my understanding.

2 G, Okay. Was SFR aware that there was an :5 2G Q. There was no committea?

21 automatic stay in place with regard 10 the properly at | .«3‘5 A, Mo, | dom belisve so.
1 22 the fima of the HOA sale? L2z Q. | think you already teslified 1o &, that be
| 23 MS, HANKS: P sorry. | didn't hear the |23 ultimately made the dedision, so there was ne one
24 middie part of thai, Counsel. i34 to-- there was no approval process in place. in
|25 MR, BELIKANAKIS: Yeah, could you read he 25 other words, it's not that Chiis made 2 dedisionand
5 F’age 58 ...................... I O e Page ﬁ{}
i1 question back, o1 someone else approved it comect? i
2 {Renord read.) 2 A, Correct. i's my understanding that Chris
13 MS. HANKS: Thank you. Objection. Scope. 3 makes the decision,

4 THE WITKRESS: { do not know. 4 Q. How does SFR identify which properties it

5 BY MR DELIKANAKIS: § mighl be interesied in purchasing?

& Q. Sitting here today, is SFR aware of any stay 8 A, When he's {ooking at properties - so,

7 in place with regard o the subject property? 7 again, at this time in 2013 that wouid have heen _
N MS. HANKS: Objection. Scope. . 8 Chis. Sowhen he was looking at them, he would lock]
B THE WITNESS: | do not know, L 9 at factors related 1o the house, and that wouid be the

A0 BY MR, DELIKANAKIS: {10 location, ags, square footage. He's looking for,
1A Q. Would SFR have purchased the property hati 11 again, a property that he can rent and add o the \
112 they known that there was 3 pending Chapter 11 L 1d  rental portioiic.

} 13 bhankrupioy? 13 Q. Are any of these considerations or dasires

14 S, HANKS: Objection. Scope. 14 in any written formal, fike a policy procedure manual
P15 THE WITNESS: | do not know. 115 at SFR?

116 MR, DELIKANAKIS: Okay. Gooffthe re\.aa‘d 16 A, Mot that Fve seen no, _
: 17 {Discussion off the record.) 7 G, Does SFR -~ anyone at SFR communicate with‘
{18 M. DELIKANAKIS: Back on the recornd. 18 HOAs directly about upcoming foreclosure sales? :
18 BY MR, DELIKANAKIS: 18 }MS, HANKS: Objection. Scopa.

20} G, Who is responsible for making decisions a0 THE WITNESS: With HOAs directly about

P21 regarding which properties to purchase at the HGOA 21 upcoming foreclosure sales?

22 foreclosure? |22 BY MR. DELIKANAKIS: |
| 23 MS. HANKS: Objection. Soope. 2 Q. Does BFR ever contact HOAS in advance of
_' 24 MR, DELIKANAKIS: it's Topic 28 L 24 these foreciosure sales to discuss panticular
125 MS, HANKS: VWhat's Tcpic 287 He has, "Wm 25 properties?
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A, Hdonotknow. |know that SFR has ;; 1
purchased at least one propery directly from an HOA, iR
but | don't know the context of how that happened. bO 3
P guess {do not know for that question. L4
G, Okay. Does SFR ever communicate with 5
collection agencies about upsorming foreciosure sales &
or particutar properties al upcoming fereclosure i
MS. HANKS: Objection. Scope. L g
THE WITNESS: 8o fknow that there are 18
sertain oollection agencies that have provided SFR 11
with a list of properties that are going to ge up for 12
auction. | have seen that. 8¢ in that contexi, ves, 13
BY MR, DELIKANAKIS: - 14
£, You say certain collection agencies, Would 15
WNAS be one of those collection agencies, Nevada 16
Associaztion Services? 17
A. | don't think I've seen it with NAS, no. 18
G, What other collection agancies have you sesn;é 159
it with? G g
WS, HANKS: Cbjection. Scope. &
THE WITNESS: The one off the top of my hean 22
is Alessi & Koenig. P 23

[EL I 8

o

oo o~ 3 N

110
{11
12

BY MR. DELIKANAKIS:
Q. Okay. Who at 5FR is responsible for

investigating potential purchases? 4
A, Currently and since, | would say, December 2

ai 2012, that would be Chris Hardin, 3
G, Okay. Prior fo bidding on a particular 4
property, how does SFR determine what it's willing o 5
pay at a foracicsure sale for a particular property? &
A, What its wiling io pay? When l've spoken | 7

ta Chris, it ssems that he makes thal determination, B
once he's actually ai the auction, whai he's willing 8
to pay. Again, he said he deesn't know bacause he 10
doasn't know where the bidding is going to go. 1 1
Q. And Chris does no ressarch as io market ‘2
vatue of the property? P13
MO, HANKS: Objection. Scops. 14

THE WITNESS: As to market value of the 15
sroperiy? s my understanding that when Fve taiiaa(ig 18
1o him aboul value in the market and those kind of 17
conversations it doesn't - it's not something that he 18
necessarily i3 icoking at when he's going to purchase 15
these properties, because he doesn’t — well, | guess | 20
for sevaral reasons., 121

BY MR, DELIKANAKIS: 122

Q. Such as what? 23
A, That would be that for one, he dossn't know ;24
the condition of the home he's going o get. He said 25

................ PR Ry
he's purchased many homes where the - well, he goes
there and once they find out what they've got, i can

be @ huge mess, and that has happened. So what
somebody else values as - or what {sic) they ool at
the house would be diferent than his if he was 1©

ook at i in that sense. And then also because of

ihe risk of litigation that's assoclated with

purchasing them at the HOA foreciosirs sales.

3. Sotet's talk shout that then, becausse &FR
approaches this house cold; right? So you know that
there's & house coming up in foreclosure, and | think
you just testified thal SFR really doesn't do much
research as to the potential vaiue of the case ~ or
the value of the house sitting here and there, |
mean, is that vour testimony? s thal SFR's
testimony, that it really dossn't do any investigation
as to what the value of the house is?

MS. HANKS: Objection. Form.

THE WITNESS: | guess | would say as to the
rarkel value, because for SFR thailr - tike | said,
thare's - "value” would be, | guess, a loose ferm for
befter words,

BY MR. DELIKANAKIS:

Q. Loose -

A SFR deesm't do ~

B A R A Pagé"ﬁ;‘i’s
Q. Sairy. N
A, Sorry. SFR doesn't do appraisais of

anything like that prior 1 & sale.

& Okay. Soif Ghiis doesn't - if Chris sess
& house that's being foreclosed on in, say, Spanish
Trails, okay, even though Chris or SFR doesn't do an
appraisal, certainiy Chils rmust have some idea of what \
the value of the house is or could be, don't they?

RS, HANKES: Cbjection. Scope.
BY MR, DELIKANAKIS:

(. Based upon the surrounding houses or the :
association or the nelghborhood or the demographic of§
pacple fiving - or the income of the people living in
these surrcunding houses?

ME, HANKS: Same objection. Scope, _
THE WITNESS: Again, | would say that when
{'ve tatked with Chris and he's talking about that, i
wes the risks that he takes in purchasing the
properties at thess foreciosure sales that is more of
a concern o hm. That isn't caleuiated inte any kind
of market value or value of Zest- - fike a Jiflow _
Zestimate or anything that he sees. He dossn't Know
the oonditicn, again, and he doesn't know how fong it
oould go into fitigation, if it even will, or those
kind of expenses that 8FR has once i purchasess the:
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{ 1 property. E MS, HANKS: Objection. Scops.
12 BY MR, DELIKANAKIS: L2 THE WITNESS: | dor't know.
3 Q. Soit's 8FR's position when they go in o 3 8Y MR, DELIKANAKIS:
V4 buy & home, whether it's Spanish Tralls or Downtcswn??; 4 Q. So prior to geing o bid on this subject
& Las Vegas, the value is what? Zero? 5 properly, did SFR do anything to determing the val ue
{ 8 MS. HANKS: Objection. § of the proparly - of this property?
7OBY MR, DELHANAKIS: 7 M, HANKS: Objection, Form,
-8 Q. | mean, are the risks so inherent in avery 8 THE WITNESS: | do not know.
S one of thess purchases that they have abscluiely no 8 BY MR. DELIKANAKIS:
{10 idea what the value of this property is? 1 { Q. Do yvou know if they fooked at any comps?
11 MS. HANKS: Objection. Scope and form. | 11 A, 1do not know.
12 THE WITNESS: | do not know, 12 Q. Do you know if Chris Mardin locked &t any
13 BY MR, DELIKANAKIS: 13 comps?
| 14 & Have you ever had this discussion with 14 A, 1do not know,
15 anvbody at SFR, like don't you have an idea of what 18 Q. Do you know if Chris Hardin looked st any
16 this house is probably worth? 16 appraisals?
17 M, HANKS: Objection. Scope. X A, | do not know,
;16 THE WITNESS: Again, yes, I've had that 18 2. Do you know if Chrig Hardin locked at
18 discussion, and that's the response that fve 18 Zillow?
20 received. 24 A, Isawa Zillow printoud in the file, but l
21 BY MR, DELIKANAKIS: 21 donot know if it was looked at prior (o of aftar the
| 22 Q. Okay. Solet's talk sbout the risk of F32  sale.
123 utigation. You mentioned that was one of the risks 23 (. The sale of this particular property, do you
{24 that SFR undertakes when bidding snone of these | 24 know how it was advertised?
‘28 houses, What are the risks of litigation? Whatare 25 A, For this particular properiy?
e i e FdGE i‘Jﬁ ...................................................................... F’ﬂ&;ﬁf"\ﬁ §
1 the known risks to SFR when they go o bid on ‘thig i G, Yas, maam. '
1 2 house, for instance? What were the known risks of 2 A, Mo, i do not,
13 litigation with regard to this house? 3 Q. Ckay. 0o you know how the saie was :f;a_i.i.i:&tf:‘?}
4 MS, HANKS: Objection. Scope. 4 Wasitin just the Nevada Legal News?
5 THE WITNESS: Specific te this house, the B MS. HANKS: Objection. Scope.
18 fact that they're purchasing the house at an HOA 3 THE WITNESS: | do not know,
i 7 foreclosure sale, that would be the risk of 7 OY MR, DELIKANAKIS:
B Btigation. & Q. Have you attended any of these foraciosure
G RY MR, DELIKANAKIS: Lo smles?
10 G, Why is there a risk of litigation”? 10 MS. HANKS: Objection. Scope.
;511 MBS, HANKS, Objsction. Scops. 11 THE WITNESS: { have attended two
1 2 THE WITNESS: The reason that thera's a risk 12 foreclosure auctions, yes,
113 of litigation is for one, SFR has -~ at this time for 143 BY MR DELIKANAKIS:
14  this house, had known - had some expsrience in -- and 5 14 G, Okay. When was the last one you attended?
5 knew probably that there was chance that there could | 15 A, | helieve it was in June of 2015,
M8 be ifigation. 18 G Inthis pacticuiar sale, did Chis telt you
17 BY MR, DELIKANAKIS: 17 how many people attended to bid on this house?
118 0. And the Htigation would be what? What type |18 A, Did Chiis tell me - no. ' i
=;§:19 of itigation could they pos- ~ could SFR possibly 18 Q. EHg anyone else at SFR relay to you how mang
20 face by purchasing -- sxcuss me. G0 off the record. 20 bidders there were on this particular house? |
21 (Recess taken.) :5 23 A, No. SFF doesn't keep track of thal other
22 MEL DELIKANAKIS: Can you read back tha fast | 22 than | have seen at times on receipts, but on this ane
L 25 question, § 23 | don't telieve § saw that, no.
24 {Racord read.) &4 Q. Prior to atlending the sale of this
125 MR, DELIKANAKIS: -~ the subject properity. 2 property, did SFR determine if there were any other
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1 liens or encumbrances recorded aqamct the prc)p&rty'? 4
P 2 A, Specificaly to this property, | do not P2
3 know, but that is something that Ghis would look for 3
4 whan he's viewing the Recorder's Web site in generat. 4
5 Hthere are other liens, he's jooking at those i
8 Q. Why would Chris - why does (nrss Eooh for &
7 these encumbrances or liens? 0 you know why? 7
8 A, Yes, H's my understanding that he looks at &
g them because there are some that will stay with the 8
10 propery even i 8FR is a successful bidder and 10
111 purchases the property. 19
P12 Q. And what types of lens are thesa? 12
13 A. Those would bs other HOA lens, tax lens, | 13
[ 14 public utiity Hens. P44
R Q. What if SFR sees a lender’s dead of trust 15
118 recorded? isthat ared flag or not for SFR? Are 18
{17 they concernad about it | guess | should say? 17
1185 A, 1don't pelieve they're concernad about i, 18
119 ro. 1%
2{} Q. Do vou know why they're not concerned about 20
121 #? 21
L2 A, When | taiked with Chiris, € was bacause ?"
23 that SFR - or | guess the Supreme Court has said thaﬁ 3

5 are wihat we were talking about; corrent? That it 5
5 Pageﬁ)
i 1 would be exiinguished. ;1
| z Q. Does SFR prefer to purchase a property that 2
3 doesn't have s deed of trust recorded? 3
b4 MS. HANKS: Objection. Scope. 4
L5 THE WITNESS: Does i prafer? 5
| 5 BY MR DELIKANAKIS: . 6
1 G Yeah, Have you ever had a discussion with i
| 8 Chris fike would vou prafer to bid on properties that 8
g don't have deads of trust already recorded? &
10 MS. HANKS: Objection. Scope. 10
1 THE WITNESS: | don't remember having that | 11
12 conversation with him, 12
13 BY MR. DELIKANAKIS: 13
14 Q. Have you had that discussion with anybody at 14
15 SFR? P18
116 A, Mo, | dor't befievs so. 18
thi Q. When SFR purchases a property encumbered by 17
P18 a deed of trust at an HOA sale, dees it know aven 1138
19 hefore the saie it's more likely than not going o end 18
20 upin litigation? 120
29 MS. HANKS: Objection. Scops. 121
L 02 THE WITNESS: | wolldn't say more kely g2
23 than not, oui SFR does know that there is 3 risk. 23
4 BY MR, DELIKANAKIS: &
25 0. Right. I you had to - if SFR had fo 25

e m m e 5 A A A A A m = m e m m i m e mm e m oo m e S

ascribe a percentage of risk, e:auid voil do that?
Could SFR tell me what the percentage of risk is in
its experience of when they buy a property that bas &
dead of trust aiready racordad on i, what perceniage
of these sales have ended up in litigation?
MS. HANKE: Objection. Scope.
THE WITNESS: | don't know a percentage. :
know that SFR -~ what they roughly own and rﬂughiy hOw f:
many of those properties have gone to litigation, but '
| doi't know H | could give a percentage of risk,
8Y MR. DELIKANAKIS:
Q. Ckay. Well, how many properties did they
own and how many of them were subject 1o iitigation at
some point in ime’?
S, HANKS: Objection, Scope.
THE WITNESS: Approximalely 650 properiies
SFR owns, and | believe it's around, around mavbe 250
in fitigation that | am aware of.

BY MR, DELIKANAKIS:
Q. Okay. That's shout 38 percent; rght?
A And gt a specific time that could change -
Q. Of course,
A, - o | don't want 10 say anything, :
& 1 understand, but based on figures vou've

st given me, that's about 38 percent of the

B Page?z
croperties have been in litigation at some point in i

time,

A, That I'm aware of.

3. That vou're aware of, of course. That'a wihy
you're here. You are only here to tsll me what you're
aware of,

Okay. Are vou specifically aware of SFR's _
purchase of property Incated at 2270 Nashwille Avenue
in Henderson, Nevada? ’

A, I'mnot sure what you're asking.

Q. You have paricuiar knowledge about this
particular sale; correnct?

A, For this particular sale.

Q. Purchasse, yean.

A, SFR doesn't have - you know, Chris doesn’t
have memory about this specific sale, '::
S0 he doesn't know how many bisdsrs; right? |
Correct., |
He doesn't know how it was advertised?
That is my understanging.

Did Chiris tal vou how he isarned that this
property wouls be sold?

A, Tnis spacHic one? :

¢ Yes. |

A, No, he doesn’i have a memaory of that. l
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casss. 20 an opening bid and then of course the
winning bid., But as far as does anybody keep records
of that? 1 do not know,

1 Q. in this particutar instance did Chris review
2 the Clark County Recordar's Wab sita?  And you may
3 have asked and answered this already. | apologize if

B3 oea

Lol

4 {'m being repetitive. 4 (. Atthe tima of the foreciosurs sale for this
5 A, That's okay. Spacifically he doesn't 5 property, did SFR know what the HOA lien amount was?
{8 racall. That's whal he typically does, 6 A, 1 do not know, |
7 Q. ltis what he typically doss, Okay. Have 7 & Did SFR recelve any of the furedosure
& you had discussions with Chris along the lines of if 8 notices from NAS?
g you look at the Recorder's Web siis and yousee & deed & A, itis my understanding they dio not. As far
1” of trust, does that affect the way you might bid on 10 as prior o —~ yaah, well, they wouldn't after so, no,
11 this propery? 11 | don't believe so.
12 A, The discussions that 've had with Chris 1 (.  Andwhat's that understanding based upan?
13 about whether thers is a first deed of frust, he has 13 A, When l've - | guess my research when f've
14 statad that that is not something that he's vary 14 looked ai properiies. | don't sae that the - SFR was
15 coneernad with. 15 privy o any of that prior to the auction, Again, on
16 Q. How much did SFR pay to purchasa the 16 the Recorder's Web sits it's just the recording, 50
17 property in this casse? 17 don't typically see those documents, and then when
5:18 A, This property, | believe it was 1700, putif 18 Pve spoken i Chris hig has staled that -- | msan, |
18 you'ih let me refer to the foreclosure. 19 don't know that there would be any way o send them,
20 Q. Of course, 203 BFR, nolices on HOA sale. { don't know how that would
24 A Oh, 14,000, 2% even happern.
22 Q. How did SFR determine that it would pay 22 G, Okay. Bul your investigation you didn't ses
23 14,000 for this proparty? 23  any notices received?
24 A, Again, that would be the events of the day 2 A, | haven't, no.
28 atthe auction. SFR doesn't know uniil i's thers and 25 Q. Do you hava any ides, do you have any
ettt !‘-’é@j'é'?d:';“"""""';;;;;";";"""" ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, Page 78 |
1 the bidding takes place what the price s goingtobe, | 1 knowledge If UL.S. Bank received a copy of the Naotice |
2 sotihey donirsally know, Gut reaction, i 2 of Default -~ or Notice of Delinquent Assessment?
3 Q. Gut reaction. Did SFR have a cap for this A, No.
4 particular proparty, In gther words, & top price that Q. Chay.
5 itwas willing to bid on this properiy going into the A, Not that ' aware of other than the fact

it's recorded,
Q. (ther than the fact it's recorded, do vou

1 B sale?
? A
have any evidense that the bank actually recsived the

¥ A It's my understanding that they did not. :
! 8 YWhen i've talked to Chris, when this one was purchased!

o~ Gy b oW

g in 2013, he was going around to the auctions protty i 2 Notice of Delinguent Assgssment?

V0 regulady, and | believe he said he would carry around 18 A, Other than the recording and the foraclosure
11 about 100,000 fo the suctions. | mean, that's juston 11 deed that states that the law was foliowsd and ~ 1 do
12 & general basis, 12 not, SFR does not.

13 Q. And he had full discretion to go as high as 13 MR, DELIKANAKIS: Okay, Lel's justjiump ol
14  he wanied? 14 that one. I'l hand you what we'll mark as Exhibit 3. :
15 A, Thatis my understanding. 15 {Exhibit 3 was marked for ideniification.)

116 &, Does SFR maks any record or documaent of the 16 BY MR, DELIKANAKIS:

17  bidding process? In other words, you know, | id 17 Q. Se I've handed you whal's been marked as
18 5000, 10,800, 14,000, thenwe gotit. Iz that 18  Exhibit 3. Have you sesn this documeni before?

118 memorialized anywhere? 18 A, Yes, | balieve s0.

20 A, Notby 8FR, no. 20 Q. Okay. And eariier, 8 few momeants age, you

21 3. S0 would it be memorialized oy anyhody else 21 teslified that the forgclosure deed stated that the

b 22 that you're aware of7 22 law had been fpllowed; correct? g ke you 10 - 5

23 A, The thing that I've sesn memorialized is an 23 did | get your testimony right?

24 opening bid, and | balieve that that is in & receipt 24 A, | believe g0, yeah.

|25 from NAS in this case, but fve also seenitinother 125 Q. Okay. Soit's FSR ~ SFR's position that
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T Ty
1 the statuiory reguirements for holding & foreciosurs L1 your me o read it carefuliy.
2 sade were satisfiad: correct? & MG, HANKS: Objection. Form. :
| 3 A, Correct. 3 THE WITNESS: There is a sentence. i s3avs,
| 4 O, And why does SFR believe that? 4 “Default cecurred as sat forth in a Notice of Default
5 A, Again, SFR rglies on the Racorder's Web 5 and Elsction to Sell recorded on 7-19-2012." That
- & site, the fact that notices are mcorded and then a/80 & date’s given,
{ 7 the fareclosure dead that they receive affer the 7 BY MR DELICGANAKIS:
8 auction. L8 Q. Okay. Does that identify the date that the
8 Q. Okay. Looking at Exhibii 3, the foreclosurs 4 foreclosure notices were served?
1) deed, what in this dsed does SFR raly upon to confirm 10 fS, HAMNKES: Objection. Form. That calls
11 or evidence that sll statutory requirementis ware met? 11 for speculation.
i 12 And I'm going to point you to the middle of the second 12 THE WITNESS: When they were served, |
113 paragraph. | ihink that's the operative language. 13 don'tknow.
14 Take vour tims and read i, pleass, carefully. 14 8Y MR. DELIKANAKIS:
15 A So | believe it starts with the beginaing of 15 Q. That's my guestion. s there anything in
18 the second paragraph, "This conveyance is made 16 this foreciosure deed marked as Exhibit 3 that :
17 pursusnt” and than down to a littie bit morg than ::‘E 7 svidences when the foreclosure notices were served?]
118 halfway whare it ends with "Ths Notice of Defaultand 118 M3, HANKS: Objection, Form.
18  the posting and publication of the Notice of Sale.” :5115‘ THE WITNESS: | ¢o not know.
26 3. Ang Il point you 1o some languags here, ?G BY MR, DELIKANAKIS:
21 Ws a litle further down. it says, "Nevada £1 Q. Well, read it and tell me what you read,
22 Association Services, ino. has complied with all L2 A, lamreading it. { don{know,
23 reqguirements of the law including, but not limited to, 23 . You don't see it, do you?
24 ihe siapsing of 80 days, mailing of copiss of Notice 24 A No, {am saying vou — your question is is
25 of Delinquent Assessment and Notice of Default and the 25 there anything that infers when it could be.
o N Bage G
v 1 posting ang pubilication of the Notice of Sale.” o Q. No, | didn't say inferraed,
2 Do vou see that? -2 A, Oh, what did you say?
i3 A. Yes, and that's what | was refering to as & Q. 1said is thers any evidence in the language
| 4 e last sentence. 4 sontalned in the foreciosure deed of trust that
8 Q. Right. Does this sentence identity when the 5 provides or sigtes or evidances when the foreciosure
| & foraciosure notices were served? & notices were saived?
by MS. HANKS: Objection. Form, 7 M. HANKS: Ohisction. Form. 5
B THE WITNESS: When they were served? 8 THE WITNESS: From the language | wouid say
§ BY MR. DELIKANAKISG: 8 that they were in belweaen the penods of 7-18-2012 and
G Q. Yeazh. Isthere anything in this sentence 19 3-1of 2013,
: 11 that would teil somebedy reading it when were the 11 BY MR, DELIKANAKIS:
12 notices served? ia Q. Okay. Does the sentence identify how the
P13 MS. HANKS: Ogjection, Form. 13 foraclosure notices were served?
14 THE WITNESS: | don’t know. 14 MS. HANKS: Objection. Form,
115 BY MR, DELIKANAKIS: 55:15 THE WITHNESS: [t provides that they were
16 Q. Well, just read the sentence. Do you see fi‘ES served with compliznes to the law. Gther than that it
117 anything thers that would 8ll somebody lilke SFR when ‘Ea says - how they wers served | do nol see except for
16 the nolices were served? 18 i says, "Posting and publication of the Notice of
L 19 MS. HANKS: Objection. Form, 113 Gale.”
{20 THE WITNESS: In that specific sentencs 20 BY MR, DELHANAKIS:
121 thers are no dates given, 21 Q. Ckay. So i dossn't actually identify how
122 BY MR DELIKANAKIS: 22 the foreclosure notices were served, does #7
123 Q. Okay. Are thers any more dates anywhere i 23 MS, HANKS: Objaction. Form.
a4 this foreslosure deed ianguage that would evidence 24 THE WITNESS: {f you're meaning fike
25 when the forediosure notices were served? And lake 25 certified mail or - I'm not surs what you're asking
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Ptome, G4 BY MR, DELIKANAKIS
Z BY MR, DELIKANAKISE: - X, Soin SFR's opinion, this foreclosure deed
3 Q. Sure. iflwrite a sentence "I servad the - 3 of rust provided adeguate notice that all of the
4 notice of foreciosurs by mall,” that would convey to 4 reguirements of the statute had been met?
5 anyone reading it that | served the notice of S MG, HANKS: Objection. Form, :
8 foreclosure by mail. if | write a sentenge, | served G THE WITNESS: That is myv undarstanding.
7 the aolice of foreciosure by certified mail, that 7 BY MR, DELIKANAKIS:
8 would certainly convey to anybody reading it now the 8 Q. Wha filled out the Dedlaration of Value
4 notice of foreclosure was served; right? 8 page? Iit's Bales stamped USB4060,
16 A, Corrsct, 1¢ A. i believe that it is the name Elissa, and
11 Q. 'mjust asking you if - in reading this 11 P not sure about the last name, That would be an
112 foreclosure deed, If you can point me 1o any place in 12 employes of NAS.
;*13 the foreciosurs deed that spacificaily describes how 13 Q. And this $14,000 is & total value sales
{14 the notice of foreclosurs was served. 14 prics of the property, Who determined that $14,000
15 MS. HAMNKS: Objection. Form. 15  was the otal value sales price of the property?
18 THE WITNESS: K says mailing of copies of 18 A, Thal would be something that NAS would havs
§_:17 Notice of Delinguent Assessment and Notice of Default 17 o respond to, SFR didn't prapare the Declaration of
118 and the posting and publisation - so it just states 18 Valua,
12 mailing of copies. 18 Q. 1understand that SFR didn't prepare this
20 BY MR, DELIKANAKIS: 20  decument, but does SFR have any knowladge as {o why
i 21 Q. Okay. Doss it identify who the notices wers | 21 314,000 was listed in Section 3 of the Dedlaration of
| 22 mailed o7 32 Value?
23 A. Specifically who the nolizes were maiied 107 2% A When | hava discussad the Dedlarstion of
24 {do not see where it specificaily states a nams of 524 Value with Chiis and when 've seen them, i've sean
25 who it was mailed to, 525 them in two different kinds of ameounts. | balisve
e B Pagegz """""""""""""""" R ‘:39&934
- 2. Gtner than the general staiement that i 1 that they're provided by the Recorder's - | want
2 compiied with the law, does the foreciosure notice, 2 to-itused io be ~ okay., Solithink that thers
3 foreclosure deed language contain any svidencs 10 3 was -- at one lime one amount was usaed and ancther
4 confinm that the bidding process and auction process 4 time another amount was used provided on the
: 5 complied with the statute? 5 Assessor's page and then received by the Recorder. 5o
:\Q &5 MS, HANKS: Objection. Form. % the Recorder has to - Clark County Racorder, they |
7 THE WITNESS: 1do not know. 7 have to go shead and accept the recording of it. 3ol
g BY MR, DELIKANAKIS: 3 qguess at one point they were accepting sither the
i Q. Do you ses any such language in the L8 amcunt that was actually paid for the property by SFR
| 10 foreciosure deed that you can point me o7 10 or the amount that was sither providad, | believs, on
L1 MS, HANKS: Outjection. Form. t11  the Assessor's Web site. And at first they weren't
12 THE WITNESS: Hislatesthatitwas ala (12 sure as to whal amount to put there and so it Kind of
{13 public auction, it incicates the place, and it was the 13 flip flopped as to the amounts.  {'ve seeh Iwo
14  highest bidder at the sale. { don't -~ 'm not sure, 14 differont kinds of amounis in that,
1158 | gusss, what you rmean by that. 15 Q. infact, the form actually allows for one or
18 BY MR. DELIKANAKIS: 16 the other, right, total value/sales price of the
17 Q. Okay, Does the sentence confinm that all 17 property? So thoss could De two different figures;
{18 the statutory time frames and deadlines were complied 18 ocorrect?
19 with? s there an affrmative staternant that all the 18 MG, HANKS: (Obiection.
120 statutony time frames were complled with in this g THE WITNESS: Correct. Sorry.
121 foraclosure deed notice? 3 MS. HANKS: Objection, Cafls for
22 MS. HANKS: Objection. Form, 22 apeculation,
23 THE WITNESS: It states that NAS has 23 THE WITNESS: That's what the form says,
24 comglied with the reguirements of taw including. but 24 "Total valuelsales of property.”
H 25 not iimited {9, the elapsing of 90 days. 25 BY MR DELIFKANAKIS,
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2. Right. And you just testified g few moments

ago that it was your experience {hal there was some
controversy a5 to which vaiue would go in here, right?
A, | don't know if it was a controvarsy. |
just know that - | believe In February - it was
around February 2013 when they had changed that {o, !
wani to say, the taxabie value.
Q. Who is "they"?
&, The -- what the Recorder's -- Clark County
Reacorder was accepting as part of that amount.
Q. Sowhatis the §14,000 in this? Is iithe
iotal vatue of the property or is it the sales price
of the property?

MS. HANKS:
spacuiation,

THE WITNESS: Well, again, SFR didn't
pregare this form, so i can’t state that, | know that
SFR paid 14,000 for i, b, again, SFR did not
prepare the Dadlaration of Value in this case.

BY MR. DELIKANAKIS:

3. Did SFR review the Declaration of Vaiue
before il was recorded?

A, | don’t know.

Q. In your experience at S§FR, I8 it custom and
praciics to review the Declaration of Value form

Objection. Form and calls for

R o s e e e T T e e e e e e e e e e e e ey

before it's recorded?

A, Fdo not know

Q. So, | guess, & :~ this your guess that it's -
%14,000 is the sale price?

A, it's not a guess. | am saying | don't know.

| ionow what SFR actually paid for the property, which !
was 14,000, but, again, | den't know. {havesesn at
firnes - or | cant ask {sic} ton many guestions about

the Deolaration of Value because we didn't prepare
this. A times 've sesen where Chris has prepared
this and then | can ask him specific, but { can't - |
don't have -

Q. When Chris has prepared these in the past,

the total value of the property as opposed o the
price pald at an HOA sala?
ME. HANKS: Cbjection. Scope.
THE WITNESS: | do not recall,
BY MR, DELIKANAKIS!
Q. So you have no ides if Chris has ever
antared in & tofal value -~
MS. HANKS: Objection. Misstales -
BY MR, DELIKANAKIS:
Q. - versus the aotual sale price of purchase
price at an HOA sale?
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searn his signature &l
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TPage 8L

MES. HANKS: Objection. Scope.

THE WITNESS: {donotracall, | don't
remember the time frame when P've saen - | don'l even
racall, actually, the document. Just!know that 've
tirnes, and he has said in those
cases, whers his signature is on it, that SFR prepared
it, that he prepared the Daclaralion of Vatus.

BY MR, DELIKANAKIS:

3. Okay. Scwhen 8FR prepares a Declarstion off
Value, is i its custom and practice to provide the |
sales price of the properiy or the total value of the
nroperty as part of the Declaration of Value?

M. HANKS: Ohjection. Form and scopa.

THE WITNESS: It's my understanding that it
would be what the Recorder was requiring at that time,
2Y MR. DELIKANAKIS:

Q. Okay. Soit's SFR's position that they
would sirmply do what the Recorder told them to da?

MS. HANKS: Chjection. Scope.
5Y MR, DELIKANAKIS:

Q. 0 other words, if the policy of the
Racorder was you must enter a tolal valise, they would |
anter a total valus. if the policy of the Recorder |
was that you have to enler in sales grice, SFR would
anter in sales price. s thal SFR's position”?

MG, HANKS: Objection. Scope.
THE WITNESS: That's my understanding.
BY MR, DELIKANAKIS: :

Q. Just sitling bere today do you know what the 3
Recorder raquires when filing out this form? Goes :
the Recorder require 8 sales prive of the propsriy or
a total vaiue?

MS. HANKS: Objection. Form and scope,
THE WITNESS: { do not know,
BY MR. DELIKANAKIS:

Q. Do you know ai the time that this
deciaration was filed oul what the Recorder's policy
was? Total value or sales price? ‘

MG, HANKS: Objection. Scope.
THE WITNESS: | don'i kKnow.
BY MR. DELIKANAKIS:

Q. Al the time the foreciosure desd was
recorded, did SFR have any idea as to what the vaius
of the properly was? i

A | do not know,

&, Do you have an understanding what the
differencs is between totsl vaiue varsus sales price
of the progerty? How would 8FR deseribe that?

MS, HANKS: QOnjection. Scops.
THE WITNESS: |do not know,

\\\\\\\\\\\\\\\\\
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-1 BY MR, DELIKANAKIS: 1 A, Fdonot inow,

2 3. Does SFR have an opinion what the fair 2 MR, WAITE: OQlay.

3 market value of the property was at the time it bid on 3 FURTHER EXAMINATION
4 i L4 BY MR, DELIKANAKIS:

5 MS, HANKS: Objaction. Scopa. & . Yeah, | want t2 ask one other question. Asrg
g THE WITNESS: | do not kinow, & vyou familiar with the term "commercial
7 BY MR DELICARNAKIS: {7 ressonableness?
: 8 G. 5o SFR tock no undertaking whalscgver 1o 8 A, Commercial reasonableness?
{8 determine what the fair market value of the property g Q. Right.
10 was at the time of the HOA sale? 10 A Maybe a fittle bit
:fg‘:‘f MS. HANKS: Objection. Scope and form, 1 Q. What's your understanding of the term
42 THE WITNESS: 1 do not know. 12 oormmercial reasonablenass,” and parlicuiarty with
13 BY MR, DELIKANAKIS! 13 regard {0 sales of homes in HOAs, in other words, in
14 Q. So you don't know if thay did or they 14 the context of whether purchase of 2 home at an HOA
15 dign't? 18 sale was at a price that would be considered
16 A, Corract, 18 commerciaily reasonable?
17 Q. What would you have {o do to find cut the 17 pS. HANKS: Objection. Soope,
18  answer since you don't know? YWho would yout have 1o 16 THE WITNESS: Sure. Are you asking me
19 ask? 19  personaily or are you asking me on behalf of SFR?
L 20 &, Pwouid likely speak with Chris Hardin, 20 BY MR. DELIKANAKIS:

21 sinee he was the person who was logking at the 21 Q. On behalf of SFR do you have any :
22 properies prior fo going and bidding on them, 22  understanding of what commercial reasonablengss means
1 2% Q. Okay, Andin part of your conversations in 23 o that context? :

24 preparation for this declaration -- deposition, you 24 M3, HANKS: Objection. Scope.

25 never asked Chris Hardin, "Hey, Chris, do you have any% 25 THE WITNESS: | do not know.

1 1 BY MR, DELIKANAKIS:
2 when you bid on "7 2 Q. Have you aver had any discussions with Chris

| 3 A, Did we have that sonversation? No. . 3 about commercial reasonablensss with regard i homes
4 MR, DELIKANAKIS, Okay. |don'thave any . 4 purchased at HOA cales?

{5 more guestions. Thank you, x MS. HANKS: OCbiection. Scope.
51 EXAMINATION & THE WITNESS: No, F don't believe | have,
7OBY MR, WAITE: 7 MR, DELIKANARIS: Thank you. We're done.
{8 Q. !usthave ons, We talked a lot - and 8 THE WITNESS: Thank you.
g forgive me if vou slready answered this aarlier, We 8 THE REPORTER: Coungel, do you want {0 ondet
{10 talked a lot about Chrs Hardin today. Do you know §;10 @ oopy of e ransoript?
111 why you were designated the FMK as opposed to Chris? 11 MS. HANKS: Swre. We ordaer gvery time.,
12 MS. HANKS: Objection. Soope. E.& And can you send it to me in pdf so | can send i o
L3 THE WITNESS: {t's my understanding that 13 her?
14 when | was hired it was because Chris, running ths T4 THE REPORTER: Sure.
15  business, he doesn't havs time fo altend all the 15 {The proceedings were conglded
16 depositions and it was taking away from his abilily to 16 at 414 o)
117 manage the way ha wantad o, so that is why | belisve 17 v omorow
18 iwas chosan. 13
P18 BY MR WAITE: 18
2 . Okay. Andthen cne other quastion. [0 you 20
121 have any knowiedge as lo whether the austion for the L 21
22 spacific property was run any differently than 22
23 auctions that were ~ that Chrig or anyone slse from 23
24  SFR have padicipated in in the past for specific HOA 24
25 foreclosuras? 25
B800.211.0EPQ {3376}
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DECLARATION UNDER PENALTY CF PERJAIRY

| deciare under penaity of perjiiny that i have

rad tho entire transeript of my deposition taken in
tha ceptioned matis
and the ssme s e and 500

rorrantions, s

g

chaniges andior ny, as indicalad by me
o the Deposition Brrala Sheet hareo!, with the
understanding that | offer ihese changes as if il
under oath,

Signsdonthe davaol e

F‘.-s‘_i' INA VE:L 0

Fage No,

EEOh far change:

Reason for ohangsl .«
Page Mo, bineNo. Changaind . e—
Reascon for change ... et
Page Nu.m_____i.i;f:a No, Changs.fo! e

F‘.- 22500 fur chan g-c
Pags Mo,

eazson for changs:

Pags No._ Ling f‘sf!.’;i:_._____._.__":i Whge t‘-,__q
Feaaon o HE0E s
Page e HineNo Changedil . occecnannanens
Redscffer chaﬁqe \\\\\\ W ___________ ............
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STATE OF NEVADA )
1 oas
COUNTY OF CLARK )
i, Ailyson W, Harrs, a Cerlifes Courl Reporier

w

icensed by the Stale of Novads, do hershy ceriify:
That | roported the dapasiiion of PAULINA KELEQ,
coimmencing on Tuesday, May 17, 2016

That prinr (o baing deposed, the witness, f any,
Thatl
theresfier Wansoribed my aald slsnographic notes inie

wis by me duly sworn W fesify to the tnith,
'*fpewr. tten form, and that the tvpewritien trensoript
5 8 complets, e and accirsts fsnseaption of iny
agid stencgraphic notes. That review of the
Fansonps was reguasiag,
Further cerlify thal

employes or independent conlractor of counsed or of

fam nol s ralative,

any of the parlies involved in the proceeding, nor a

nerson financislly interested in the prosending,
do i have any othar

o
slationship thal may reasonably
catise my bnpattiality io be questioned.

M WITNESS WHEREGF, | nave soi my hand in my
cffice in the County of Clark, State of Neveds, this

drd day of June, 2018,

Alfvson W, Hamis, CTR N,

g
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o]
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Al 05 2013

AR RSN LSRR SIS Wm&m&-ﬁmﬁw .. e e idiaraes it
I Case 2118-cv-00B00-GMN-CWH  Document 44-5 Filed 080218 fanedaids |
i D501 012144 PM |

HORDR | CLERK OF THE COURT
N
BICHITH SUDICIAL DISTRICT OOVRT
Al CLARK CCUNTY. KEVADA
s}
7\ SFR INVESTMENTS POOL 1, LLC, anevada |
g nnuted Habiliby company, 3
i Plaintiff,
9 )

.. | Case No. A-13-684596-C
NATIONSTAR MOR' PGAGE, LLC., a foreign | ARG NG

111 1onited Hability company; SAKDRA BALs ‘E’*: an Dest. No, XYK]
mdwzdu al: and DOERS | thim‘mh .& &ﬂ{i i‘an'ﬂ b :

12 : C(}RP{JRATION‘?& I thegugh 2 X, I m,s,:w

13 Defendants

This matler originally came on for haaring before Depariment XXX on
i Plaintiffs apphication for lemporary restraining order and prefiminary injunction on

s duly 17, 2013, David A, Rosenberg, Eso., and Victoria Hightower, Esq. appeared

e
fud

{f on behalf of Plaintiff, SFR INVESTMENTS POOL 1, LLG (“SFR™. Jacab D.

2”“_& Rundick, Esg. and Darren T. Brenner Counsel for Defendant, NATIONSTAR

24 5:'MQHT€3AGE= LLG appeared and informed the Court that they had been retained
ii Efthai’ morning by Defendant and thus had not had the opportunity 1o prepare a
: Dbriet. In grdsr 0 ensure that there was proper notice of the pending Motions and
28

¥
FRANNA § KIBNER

A

LEIAH TLENT 20K t
LAS VETGAS, NEVADA $0918 1)
. :

E A R
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ts:s provide all parties an opporiunity to fully brief the matler, the Court stayed the

!maﬁer pending a continued hearing set for July 30, 2013,
1
Or Julby 30, 2013 & hearing lasting over two hours regarding  Plaintif,

- “—L...ar_r

?: SERINVESTMENT POOL 1, LGS Application for Temperary Rasiraining

H Order on Order Shortening Time and Motion for Freiminary Injunclion was

 conducted by Department X304,  Prosent at the hearing were Diana 8. Cline,

Fag. and David A, Rosenberg, Esq., Counsel for Plaintff, SFR INVESTMENTS

{POOL 1, LLC and Jacob 3, Bundick, Esg. and Darren T, Brenner Counsel for
i;_
|| Defendant, NATIONSTAR MORTGAGE, LLC. Having reviewed the papers ang

11
L pleadings on file herein, heard oral arguments of counsel and based on the

‘?7%

’?gi

JOAWNA & BINENTEH
N L'"l AR
DEPARTMEWT X000
AL VEGAL NEVATIA 3155

12

I evidence, this Court makes the following Findings of Fact and Conclusions of

iaw

FINDINGS OF FACT

1. In 1981 NMevada adopted Uniform Commaon Interast Ownership Act

itas NEv, REv. 5TAT. § 1186, including Nev. REv, STAT. § 1168 .3118(2).

& On or about  June 27, 1887 {the “Association™), recorded s

|| Declaration of CC&Rs. Reply 2.

3. n or about Sepltember 8, 2005 sandra Salas oblained title to

consistent with that ggeasms 'hﬂt o e partiey

|

r*-rc: J_E‘-:: f‘Eii“"b at s%h% :t&L umn h{ ‘E"’h.. ;;::“'%'}ﬂf Qrﬁ&r and tha-,. i A i 3 m—m&m 1 -ﬂvb.f‘&fkl._ preparﬁd

I W T Tttt g g . R gy vt e e
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F Lase 2I5-ov-00800-GMN-CWH  Document 44-5  Flled 05/02/168 Fage 4 of 20
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I 4. On or about June 15, 2007, Meridias Capital, Ing. recorded a first
l'

.
'

[ideed of trust against the Property in the (ficial Records of the Clark Gounty

';-F_Ex. 7. The amount of the loan was approximately $228,000.00 Opp. 3;
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gi@ﬁppﬂis&iimn, =%, 7. The loan and desd of trust were thereafter modified, and both

were assigned o Defendant. Opp. 3.

1l 3. The subject property 18 located within @ commaon-interast
ng‘fs community governad by the Sunrise Ridge aka Sunrise Ridgs Masler

F: =, 1 e C o el &% 3 :
12t} Homeowners Association's {the "Associalion”} , which was eslablished pursuant

tjié%i@ NEV. REV. STAT. § 116, Compl. paragrapn 25

M“ 8. On or about May 1, 2008 Salas became delinguent on the loan

wq%aeaua'ﬁd by First Deed of Trust.® Reply 2. 5
mgr i Cin or acoul Novembper &, 2009 Salas became delingquent on
1"*5 Association assessments. Heply 3.
; 3. U or aboutl, November §, £009 a Notice of Delinquent :
W;;Zﬁussessment Lien, was recorded on in the Official Records of the Clark County |
fﬁ Recorder as instrument Number 2009110050003108 {"Association Lien’. i
i?ECGmpE. Paragraph 4. |

N 1
i Default. Reply 3,

9. On or about January 28, 2010 the Association recordsed Nolice of

261 * Sandra Salas is alzo pamedin the Complaint bus given the current request for injunciive relief is Himited to
(| preventing Defeadany Matiousay P foreclosing on the property, and no oiher party has filed any

2711 pleadings, the Connt s anly addsessing whether Nationstar can foreclose as that is the only {ssue presented
1o the Conrt at this junchure,

1

; f
23 )
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10, On or aboul May 7, 2012, Eisi Navarro, assistant secrsiary for

iimmgage Flectronic Registration Systems, Inc. executed an assignment, that

transferred the benaficial interestin the Deed of Trust, together with the

;'_underiying promissory note, o Bank of America, NA,, Successor by Mergerio

'1: »

y
i

ﬁﬁ BAG Home Loans Sewvicing, LP FRA Countrywige Home Loans Servicing LP

L {BOAT, as Trustes of Meridias Lapital, inc.

 Official Records of the Clark County Recorder as instrument

11, The assignment was recorded on May 8, 2012 against the Fropsity in

¥

;{;“N{},EMQGSE}@@GQGG@%, Compl. paragraph 27,

¥

N

T 12, On oy about August 8, 2012 Deb Backus, assistant secretary for

-fL_Mmﬁgagﬁ Electronic Registration Systems, inc, exscutad an assignment that

?3-5 ransfarred the beneficial interest in the Deed of Trust, togsther with the

14 i_umd&riying promissory note, to Nationstar Morlgags, LLE. The sssignment was

13

Hrecorded on August 30, 2012 against the Properly in Ulficial Records of the {Clark

,1'-
,“'.
]

E"S‘; ;';a’.‘:(}uniy Recorder as Instrument No. 201208300000484. Compl. paragraph 28

w%_i

13. On or about Qolober 23, 2012 Lisa Nix, Assistant Vice President for

i f
| Bank of Amaerica, NLA., Successor by Merger to BAD Home Loans Sewvicing, LP

1911 , L : !
|| FEA Countrywide Home Loans Servicing, LP executed an assignment, that 1
2003

fransterred the benefical inlerest in the Deed of Trust, {ovasther with the

21

{ underlying promissory note, to Nabonstar Mortgage, LLG. The assgnment was ;

HH- recordad on November 25, 2012 against the Froperty in Official Regords of the i

ot | Clark County Recorder as Instrument No. 20122114500000028. Compl.

é'pamgfapht 28

k-
b
L

frd

R}

o 14. On or about November 1, 2012, Ricky Broxton, Assistant Secratary for
3?;51;&5@;‘,50%;‘,3; Morlgage, LLC, exscuied a document that substituled Cooper Caslie
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1)
i Mumber 201301080001248 ("Association Foreclosure BDeed™). Application, Ex, 1¢

283

J’}A."-]?H S HISHNER
CTRICT ULGE

o H".-"..'t"? rIthUHE WY

1A% YEDAS, NOVADA Rt § i

wh recorded in the Official Records of the Clark Counly Recorder as Instrument

»

»
3

Law Firm, LLP {"Cooper Castie”), as trustes of the Deed of Trust. Id 30 The
gubgtﬁuﬁgﬂn of rusiees was recorded in the Official Records of the Clark Uounty

Rem;"der as Instrument No, 201212040002883. Compl. paragraph 34,

15. On or about December 8, 2012, the Association regorded Notive of

| Forectosure Sale isting the amount of the delinquent assessment ien plus cosls,

jexpenses and advances as $5,441.84. Reply 3.

16. Based on the Foreclosure Deed atlachad to the Applicalion and the

: Complaint, the foreclosure sale was conductad by Nevada Association Service,

ine. ('NAS", agent for Sunrise Ridge aka Sunvise Kidge Masler HOA (the

“ﬁ\ssmiaﬁan“)&, on or about on January 4, 2013, Application, Ex. 1.

17. Plaintiff asserls it acquired the Property for §7,000.00 atthe

3itforeclosure sale. Since the Association foreciosure sale, Plaintiff asserts that i
Hihas expended addiional funds and rescurces in relation to the Propesty.

"1 Application, Ex. 1.

18, On or about January 8, 2013, the resulting forsclosurg deed was

19, On or about January 22, 2013, Matthew Davion, of Cooper Castle, as

H Trustee for Nationstar Morigage executed a notice of defaull and election 1o salf

ipursuant o the tenms of the Deed of Trust. Opp. 3. The notice of defautl was

- .'.'."'*mwll:l:l“l ‘-"h"h-

e e

wmrn mwived m tE 2 s,;}:-ﬂ t.:a wm* th&«‘— c‘:*mtffu‘* !m; H"tfm*”fmt‘{ . 1i S un::;:nar :H T, *tnaf ! ﬁ,u:;i wmt oie
Lthey played, if any, or f iy refarance fo ey Wag in sons, For axan rh:s Ffi Hardit's decharation

,,,,,

e} states in redevant part: 9. :Jﬂ Wioddh -':"‘E:-i&}" Jarusarg 4, '"**J’H a3 AEREORI ‘ﬁf"ig” 00 pv, b

{atiended a foreclosure suclisn that was :wtif e be held At mti‘f"‘ a.-fuw;.‘ &f ff&r:zx:sxa &Ko m.:;, t I f‘
1 &t 9500 W. Flamings Rd., Suite #208, Las Vegas, Mesvads SA14T” Reply, By 2 at parggraph §
but the foreciosure deed Staih-ﬁi that NAS conducted the sale, Appimatmn = 1 |

B
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|

1; recordad on January 28, 2013 in Official Records of the Clark County Recorder ¢
m?as instrument No, 201201250001031. Qpp. 3. {
::ip ' 28, On or about June 24, 2013, Cooper Castie, as Trusiae for il
Z_Naiéangtar Mortgage recorded in the Officisl Records of the Clark County E

A

b Ragorder as Instrument No. 201306240002425 a Notice of Trusiee's Sale staling

.ii that the Properly would be sold at a public auction pursuant to the terms of the

| Dead of Trust on July 23, 2013 at 1:00 p.m. Cmol. paragraph 33,

.l;‘h-

o § 21, Onduly 2, 2013 Plaintiff fled a Complaint alleging causes of Action

‘;ENEv, Rev, STar, § 40,10 & Nev. Rev, &1aT. § 116.31185, Uniust Enrichment and

3
i |
343 *:,fﬁr Declaratory RelisfiGuiet Title Pursuant {o NEv. RKEY, STAT. § 30014, el seq.,
1

|

i
i
h
d

121i Prefiminary and Permanent Injunction. The present Motion for a Temporary

13 Restraining Order and Preliminary Injunction is pled only against Defendant

} ii—:nj

Mationstar as the entity who is attempting 1o forecloss on the properly. Compl. 8-

153} g
g

LW

gy

16;}?5 22, Plaintiy asserls nfer alia hat #f is entitled 0 niunctive relief as #
;:;”pumhasm the Property from the Association after a foreclosure sale pursuant (o

MNeyv. Kev, STaT. § 116 and, according to statute, itis entitied (0 rely on the
1011

{recitations in the deed. Thus, it contends s payment of 38,005.32 entities them
291
1o the property outright since the Association’s foreclosure wiped out the security

2 i: 3

£ g

tinterest of Defendant Nationstar and any other interests in the property.’ As

24 5
23“ such Plaintiif contands that iTis likely 1o succesd on the mearits of iis claims of
o ﬁ

LT

tHisaue is not addressed,
281
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' T

| mﬁperty will be sold and monetary damages would not compensate it for the

e

'-=-=-=I=l"

is‘}sa Compl, 8-8.

-'-“.ﬁ--'r

23, In response, Defendant contends that Plaintiff cannot prevail on the

> ot St o o -

memm of ite claims Decause, Plaintiffs interpratation of the stalute would viclate

..F-

S
_lr:ial'

due pProcess i general and as 1o the case al har thafe 18 ho evidence of any

;3' notice to Defendant Nationstar, much less g notice reiating 1o the "super prionity”

' Opp. 4-15.
1| GCONCLUSIONS OF LAW
124 1. This Court has jutisdiction over both the subjedt matier of this case

ey

' and the parties to this case.”

2. Articie 8, Seclion § of the Nevada Constitution and Nev, Ry, STaT.
.. { § 33.010 authorize this Court {o grant munctive relist in the following ¢ases:
1. When # shall appear by the complaint that the

Diaintift s entitied 1o the relisf demanded, and such
relief or any part thereof consists in restraining the

- TRy e L I e -._-._-. oy N Ty N A A N e e e L T Y

Gs»en t"*e relief actually sought it the Molion, Piaintift was sesking a Preliminarny
Enjumiwﬂ rather than an Temporary Hestraning OUrder. Nevenhsless, the Couwnl adoressed boih
1 stendards in its ruling and the outoome would be the same given (ha ogerative facls and taw,

?t::-

ﬁ?&\
WIANMA S, KIsNaTR  {E
DET0LT SN E
Er A T SO
LARVWIDAS, NeWwadiy §9138

Wﬁ%&mmxxxxﬁa

e T
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a
E

commission or continuance of the act complamed of,
gither for a imiled pariod or perpetually.

2. When it shall appear by the complaint or affidavit
that the commission or contihuance of some adl
during the litigation, would produce great of
rreparable injury to the plaingft,

3. When # shall appear, during the Rigation, that the
detendant is doing or thraatens, oris abowl o do, or (s
procuning or suffernng o be dons, some act in

“ | viglation of the plaintiff's rights respedcling the subijsct
5. of the action, and fending to render the judgment
,1 ingffectual,
81 f
| 3. "A preliminary injunclion s available when the moving parly ¢an
a4} ~
m;é;-' demonstrate that the non-moving parly's conduct, i allowed {0 continug, will
1

”_;5; cause irreparable harm for which compensatory relief is nadeguate and that the

-m!.ﬁm{wing parly has 8 reasonable likelihood of succaess on the ments.)” Bouider

i

13? Oaks Omiy, Ass'n v, B & J Andrews Enters,, LLG, 125 Nev, 387, 403, 215 P.3d

,: 27, 31 {2008)° Put ancther way, NRS 33.010(1) authorizes an injunction when
Esg.é‘g;:s:‘ipp@ara from the complaint the plainiift s eniitied to the relief requesied, and at
:jé;iﬁﬁﬁf oarl of the reprieve consists of restraining the challengaed act,  Univ, and 1
135;?55§mew.aimmmmmtwmw, 120 Nev. 712, 721, 100 t

h

ol P.3d 179, 157 (2004).

20 | 4. Betore a prefiminary injunction will issue, the applicant must show! 1
“Hi%(1) & likelihood of success on the merits; and {2) a reasonabie probabiiity that
221l q E . r ,

he nore-moving party's conduct, i allowed {o continue, will cause irreparable
23]
24416 1 acoordance with NEv, R, Civ, P, 65, before or afier ihe commencement of & nearing of an

}g;app%icaﬁaﬁ for a prefiminary injunclion, “the Cout may order the gl of the action on the merita to
1 be advanced and consolidated with the hearing of the application.” Nev. R Civ, P 85§ {8)(2). In

| the present case there was no reqguest thatl the maiter be combinad with 8 trial on the merits nor
e [ did the Cournt order such, so the ruling harsin is based on the motion for @ lemporary restraining

i order snd prefliminary injunction.

:

ot
e

Y

1

]
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! harm for which compensatory damage is an inadequale remedy.” 3.0.C. Inc v,

? """""

| Dangberg Holdings v. Douglas Cnty, 115 Nev. 129, 142-143, 678 P.2d 311, 349

———————————

H1888). in considering preliminary injunctions, courls also weigh the potential

Y e W

hardships o the relative parlies and olhers, 88 weil a8 the public wlersst. Uniy,

h!

1and Cmty Coll, Sys. of Nay,, 120 Nev, al 721, 100 P.3d at 187, {1896} (citing

': Glark Cnty Seh. Dist. v, Buchanan, 112 Nev. 1146, 1150, 834 F.2d 716, 718},

2. Datermining whether {o grant or deny a prefiminary injunction is

A A g bog ki K X B B T Wt i b e it e e —— - LI

within the district courl’s sound discretion. All'y Gen, ¥, NOS Commcns, 120

.';'N&v! G5, 67, 84 F.3d 1852, 1053 (2004}, The district court’'s decision will not bs

| disturbed absent an abuse or unless it is based upon an erronecus legal

! standard. {4 Factual delerminations will be set aside only when Clearly

"'mf#‘-—-———:—:—:—:-'-:d-'#‘fd"- gttt B L L LK K o

151l erronsous or not supported by substantial evidence; however, quastions of law
16]] are reviewed de novo. §.0.C., Ing., 117 Nev. at 407, 23 P.3d at 248,

3
i 3. The statute at issue in this case, Nev. Rev. 8Tat. § 118.3116,
i discusses homeowner association liens against units or homes for unpaid or
ol *

i delinguent assessments. It states in perfinent part: !
204
) 1. The association has a sn on g unit for any sonstruction
24 penaily that is /imposed against the unit’s owner pursuant io NRS }
% 116310305, any assessment levied against that unit or any fines imposed |
R against the unit’s owner from the time the construction penalty, E
1311 assessment or fine becomes due. Uniless the declaration otherwise

l provides, any psnalties, fees, chargss, late charges, fings and interest |
24 |} charged pursuant 1o paragraphs () {o {n), inclusive, of subsection 1 of
o MRS 1186.3102 are enforceable as assessment under this section. {f an
“:' .

assassment is pavable in instaliments, the full amount of the assessment i
is a fien from the time the first instaliment thersof bacomes due. |

i t‘irff

|

~ i
;
o 5
LB
SrnaPife A S RESHRER { K
LIS TRICY AUNEE | i
presETRERT e b i
i:

ik o -

A

3

3
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|
|
H) 2. A fien under this section is prior {o all other liens and *
% encumbranceas on a unit axcapt ;

{@)  Liens and encumbrances recorded before the
recordation of the declaration and, in a cooperative, ens ang

snoumbrances which the assooiation craales, assumes or {akes ;i
i suidiect 1) 5
3 (Y A first security interast on the unit recorded betore the
R date on which the assessment sought (o be enforced bagams
uil delinquent or, in & cooperalive, the firsl security inlarast

ancumbering only the unil’s owner's inlerast and perfecied befors
the date on which the asssssment sought (o be enforced becams
galinguent, ana

(&) Ligns for real esiale taves and other governmental
assesaments or charges against the unit or cooperative,

The Hen is aiso prior to all securily inlerests described it paragraph (b} 1o
the extent of any charges incurrsd by the assodiation on & unil pursuant 1o
NRS 116.310312 and to the axdant of the assessments for commaon

cxpenses based on the periodic budgset adopled by the assooialion 1
pursuant to NRS 1183115 which would have become due in the absende !
of acceleration during the § months immedialely preceding instilution of an
action (o anforee the llen . L.
4. Notably, a e under Nev, Rev. STAT. § T18.391186{2} 18 "prior” {0 "all ‘
;};ﬁ‘ihﬁﬂ“ fens and sncumbrances on a unil,)” withou the requirament of an
anforcement action, except for, inter alia, "la] first sscunty inlerest” Ses NEV.
Fﬁ{:b Stat. § T18.31162Xh). Thal exception spacifies the associalions ien i
: Ejiunim to tha firs! security inferes! at least unfil an "action” ik commenced. Ses
 Nev. Rev. Srar, § H8.3118()(c). F
5 ; T : : ) ’ !
2o 5, NEV, REv, 8taT. § 118 doss not spacifically define the term “actiony E
“Hwith respect to one “enforcling] the tien,” as described in NEv, REv. §TAT. § it
Y11 D ;
111831 18(E) L) |
254} ( ,
&, The Cowrtis aware of many cases i both the stale and federal !
26/; | e | | _ ﬁ
| court system that have addressed In differing contexis the statulory inlerpretation I
27 i
2841 |
SOANNA SORIERNER
AR Y Ll 2 3
TAEPARTNENT NN 3 10 !
CARNTYREGAN BEVAGAISING 1

AA_0647



. N.l"l-._‘ S e 'F" “““““““

-
il
-

5

27

=

Tl

HEH

1
i3

 15 i

X

P31

{51

it Case 2:15-cv-00800-GMN-CWH  Dacument 44-5  Filed 05/02/18 Page 12 of 20

1of Nev. Rey, 8tat, § 116.31106 and s apphcation 10 Association foreclosures and

f's;ﬁrst decds of trust.  While much of the inquiry in those cases focused on whether

Egthe stalute was ambiguous or not and the ramifications of that determinaion,

| 'i'giveﬁ that Plaintiff in this case seeks injunchive reliet from this Court not as an
1
i Association but as a purported bona fide purchaser of the property, this Courl’s

| first area of inquiry is o detarmine whether Plaintifl would likely establish that i is

i a bona fide purchaser.

7. The law on whether a parly is a bona fide purchaser is ¢lear and

i doss not appear disputed between the parties. Speuifically, the cases cited by

{ Plaintifl provide infer aifa that "{ijhe bona fide docliine protects a subsegquent

o ;fpumhaser’a fitle against compeling legal or equitable claims of which the
“ Q

curchaser had no notice at the time of the convevanca.” 25 Comn., Ine. v,

.frm“ﬂmm@ﬁmﬂw 101 Nev, 664, 675, 708 P24 164, 172 {1888) (citing 77
Am. Jdur, 2d Vendor and Furchaser § 833 at 754 (1875}, Indeed, Nevada has

K

.= iong profected bona fide purchasers, See, .., Moresi v. Swift, 15 Nev, 215, 243

mﬁlzwiil ve protected n eauity, applies equally o real eslate, chattels, and parsonal
wié estate.”} (nternal citation omitted)). In addition o having paid vaiue without

zﬁi nolica, the buyer must be acling i good {aith {o be a bona fide purchaser. See
ii _%Berge v, Fredericks, 85 Nev, 183, 188, 881 P.2d 248, 248 {1879},

; a8, Other siates such as Califormnia have a similar analysis, For

3511

JRAANNA O KISIINEH
DIFTRICT WIRGE
W H AR TME T WX

LAS VAL WEVADS 2u1ss |

|

- -

1 example in Gountryeide Home Loang gy, United Slates,

CVIF:02:6405 AWISMS, 2007 WE 87827 (E.D. Cal. Jan. 8, 2007), at *11, the

b Court neld hatt "A bona fide purchaser is one who pays value for property,

§

K
1
o
§
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Twithout notice of any adverse intsrest or of any rreguianity in the sals

i proceedings,”

r _
s e

3

| 3. Given the law is undisputed, the Couwrl needs {0 apply the law to the
4
Al tevidence and facts in the present case. in 50 doing, the Court looksd 10 the

i declaration of the Managsr of Plaintiff, Christopher Hardin.’ In that declaration,

{‘:

L1 Mr. Hardin sets forth inter alia that "{ajs parl of ry duties for SR, | altend ang

1 hid on real property &t muliiple public foreciosure auctions held on behalf of

h

'Er

' -;; homeowners’ associations by their agents.” Reply, Ex. 2. He glso stales that

-*i

19% "Hrior 0 gtending the auctions, | research which gropsriies wiil be availlabie for
i

11413*(&5& " Reply, Bx 2.

12} ‘ 10, Taking inlo account Mr. Hardin's declaration as the managsr of

i
L3} Piam,jﬁ that researches the properiies that will be available for sale and has
:-_':_atiﬁnﬁied multiple foreciosurg auctions, makes # uniikaly that Flainiiit was not

aware of competing claims for the property which would be necessary 1o be

w considerad a bona fide purchaser

47 f |

vt 7 i parﬂgraph ten Uf hts declaration in case number A-13-684836-C which ihe parties raguestied
| be arguad and considersed concurrently with this instant matter and which the parlies confended

S was legally simiblar, Mr. Hardin skates in relevant part "0, in my experience, tha amount of the

“UH hids at auction ave directly affected by On-going Bligation regarding the interpretation of NRS

[.' 118.3118 and information that impacts of may impact the | rtsgatzﬁn The same aciors asiso
Vimpacted the grnount SFR was willing to pay for this property™ The declaration was signed three

24;5 days afiar the deciaration that was presaniaed in the instant case such that the court would have
3

I no reason o believe that he was retracting the stalement referencad harain, Athough the Gourt

{1 does not rely on evidenee proviged in a companion case for the insiant ruling, based on the

z 5&‘ daclaration of Plaintiff's own manager {hat the price Plaintif paid was impacied by the ungariainiy
i over whial rights that entities such as Flaintiff SER would obtain in these Clroumstances, could be
281} further suppor an assertion that Plainkiff was aware of or was on reasonable notics of competing
11 sgal oF equitable claims o the property. If the Court wera to hold Plaintiff 10 #s own words, it has
27 H not established that i will likely prevall a5 a bona fide purchassar nor will i Bave the alitendant

i D"a:}*'e hons pursuant to Nevada law.

i b
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i 11, Piaintiffs Reply mirrors the sialements of its manager further
2
| demonsirating that it will not likely be deemed a bona fide purchaser, I its

|| Reply, Plaintiff asseris that

4
5 Defendant’s argument does not consider the market
inefficiency caused Dy the ambiguity and
&) nconsistency  among  Nevada courts in the
intarpretation of Nev, Rev, STaT. § 118.3118. Once
i the application of the statule is clear enough for title
ol companies 10 issus title insurance without a gquist {itie
il achion, the bids al the auctions will reflect market rate i
9“ without the discounts caused by the ourrent |
¥ uncertainty in the aw. :
10}
i Reply 9.
P1i \
12. Plaintiff's argument in its Reply that the small purchase price it paid |
12
i for the property is realistic in the markelpiace due to the lack of cerfainty of
i
Hwhether the purchase will be upheld by the sourts further shows that Plaintiff i‘
b4t
. xngw there were adverss interesis n the propenty and that there was g tikelihooo
mé fiﬁhai thelr asserled interest would not suvive judicial sorutiny. Reply 8.
a
},1![: 13, The Court having found thet Plaintiff has nol established that it is

mi:keiy e be found {¢ be a bona fide purchaser, Plainhift cannot rely on the

mfpmviﬁians of Nev. REv. STAT. § 116.31188. Huntington v, Mila, ing., 118 Nev,

*?95?; 355, 357, 7H P.3d 354, 356 (2003} "A subsequeant purchaser with nolice, actual

b
b
9

|
H
|

i

or constructive, of an nterest in property supenor (0 that which he is purchasing

k]
h
]

21iis not a purchasser in good faith, and is not entitied to the protection of the

*

. i
-y

zzgirem}rﬁing act.™); 25 Qorp., Ing. v, Eisenman Ghemical Corp,, 101 Nev, 884, 885,

24:5: 708 P.2d 184, 165 (1885) {"The bona fide doclrine protects a subsegusnd

23 purchaser's fitle against competing legal or equitable claims of which the
"‘ﬂ] purchaser had no notice at the ime of the conveyance.”); Berge v, Fredericks, 5 E
STEy ~ ; * 1 s 2 & 3
“ *f Nev, 183, 184, 881 P 2d 2486, 247 (1878} ("Al parly clapning titls to the land by a

&
281
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b

subiseguent convevance must show that the purchase was mads in good faith,

L
L)

L
Eﬁ:}f 3 valuable consideration; and that the conveyance of the iegal title was

i

| received before notice of any equities of the prior grantse.”).

14, Instead, the Court then would need (o determine i the provisions of

o

Nev, Ry, I7aT. § 118 were proparly foliowed to determine § Defendant's due

:"pmcegs rights were taken into account and whatf any interest { passed onte

;j; Plaintiff pursuant to the quitclaim deed. Both Art. 1, §8(5) of the Nevada

Constitution and the 14th Amendment, § 1 of the 115, Constitulion guaranise

I‘{:iue process of iaw prior to a depsivation of property. Detendant’s contention st

§

i: : 3 x . o« o ‘ c - " L; s
rsenior deed of rust bensticianes must recaive notics of the super prionty

32;'1 amount so they can cure and protect their secured inferestin the properiy. SFR

13}
1.# f;“g;:u’iatixfe super pronly amount was, whom 1o pay, or how iong it had (o pay’ is
15_,._5

16}}

i

14

6
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CoSTECT Ianne
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i

27

281

'f:-__dﬁﬁs not and cannot stale that Nationstar ever received any notice of what the

| well founded.

v
|

15, The Courtwas nol provided with evidence that Defendant's due

Hprocess rights were taken into scoound or that Defendant was properly noticed

1] within the provisions of NEv, Rev. STat. § 116 as would e required from a parly

1 seeking injunclive reliet. See e.q. Dangberg Holdings v, Douglas COnly, 115 Nev.
1128, 142-143, 678 P.2d 311, 318 (1988} {movant for a temporary resiraining

il order must show a substantial liketihood of success on the merits), Plainliff only

1

| asserts that "{ulnder the provisions of NRS 118, Defendant was given notice of

:: ;the associabion’s hen al least three fimes: firsi, through the recording of the

- -

_iadeciar:aﬁcm of CU&RSs; senond, when the Association sant iis notlice of defauit;

land third, whsan the Asscociation sent #s notice of sale. Reply 8, Whille Plaintiff

argues that the Association sent notices to Defendant, there is no evidentiary

" el
[T

b , mﬂmmﬁm """ SRS qu@ﬁWﬂ@ﬁmﬁ“ﬁMﬁﬁﬁmﬁxﬁ
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support for that argument. Mere argument in a Reply s not sutficiant 1o establish

a likelthood of success on he merils of Pliaintiif's claims. Simniiarnly, aithough

| Plaintiff gorrectly points out thal the OO &Rs were recorded, prior to the ioan
{being recorded, the recording of the CC&Rs would put Dafendant on notice that
| the Association could assert a lien if assessmentis were dedingueaent but # did not

put them on notice that the association would institute foreciosurs procesdings

1| several years laler given the potential delinquancy had not yet occured A

i8. in sum, Plaintiff has not provided the Courl with evidence that |

| would succeed on the merits of its claims for either quiet title or unjust

Henrichment because it has not shown that it s a bona fide purchaser and in the

x
3
(&3
L
£
o
P,
K
.
sy
it
g
&,
are®
£
s
@
{b»
g
=
i
£53
o,
3
-
e
e
{1
i
et
.
r..-.!u
&fd
g
<2
=
—
i
s
L
=l
.
:‘E}h
4%
et}
e
XX
—
prn
=
45
157
L0
£,
{52
o
.y
e
{5

| that Plaintiff has a fikelihood of success on the merits ¥ Ses, 8.4, A quist title

-_?}.@’s'aim requires a plaintiif to aliege that the defendant is unlawfully asserting an

17l ., . , ) .
agverse claim fo title 10 real properly.” Kemberling v, Ocwen Loan Servicing,

3]
1 LLC, Mo. 2:09-ov- 00567, 2009 WL 5030405, at *2 (). Nev. Dec. 15, 2008), citing

See Glay v, Scheeling Banking & Trust Co., 40 Nev. §, 186, 188 P, 1081, 1082

"

. St e -

.q.!-l-.
Tmmt
L

,_(1916},"“ The vary object of the proceeding assumes that there are other

ey

' -5 !ﬁ"““fﬁfﬁ atw"*n wmhd E}E" 'i;irr*::?n Stiimmmi :-.ﬁri h@ me unenfﬁrc:eﬁﬁ:*ie
w, & ’"’ﬁ i“? ti}f m“ wutt 5 "13 H‘*E& i‘i:s? F‘Lﬁ:h?n’e = Pu‘i f!\i“i‘f tu wur::eﬁm Oy ﬂ":f‘a ﬁ‘a-ﬂ'ﬂ;*ii;_-,.t irm s._ ,.;1 ;t ik :;.J;, ol

‘. cﬂm'ﬂemaaiiy reamﬁabie tha Cam ic}s::}:: into acmunt the: pumhaa@ pﬁae 7 anasysah Gf w‘*ethrﬁr
{1 Plaintiff was a bona fide purchgﬁse‘r
2R
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{
i claimanis adverse 1o the Plaintilf, selting up titles and interests in the land or E
241

[-iiather‘ subiect-rnatier hostile to his {own]” Clay, 40 Nav, at 18, 158 P, at 1082,

{ Where such adverse claims exist, the parly seeking o have another parly’s right

1o property extinguished bears the burden of overcoming the "presumption in

ﬁ;;?;favc:r of the recond titlkeholder.” See Breliant v, Preferred Corg., 112 Nev. 683,

1669, 918P 24 314, 318(1996) Clay, 40 Nev. at 16, 159 P. at 1082

17.  Although the Court has found that there (s not a ikelihood of

el

13} Sys._of Nev,, 120 Nev. at 721

18, As noted above, Plaintilt asseris consistent with Nevada precedeant l

properiy rights generally resulls in ireparable harmj{citing Leonard v. Stosbling,

102 Nev, 543, 728 ¥ 20 1358 (1880 and Nevada Escrow Serviee, Inc. :

** mﬁﬁ 91 Nay, 201, 533 P.2d 471 {1975 {denial of injunction {0 stop .5:

) }éf{areﬂiasure reversad because keaal remedy inadequate)). f;
| 18. Defendant contends that Plaintiff cannot establish meparable

24555 harm as PlaintiiPs damages are limited {0 its monelary investmeany, given it did !

2_11 not purchase the property. Netther parly divectly addrassead the balanos of :

.|| hardships or public interest factors.

cxi
i
¢

2811

JOAMNMA S KESmNER b

DIRTRIOY SUTHLE i3
DEPARTRAENT X0 23
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104

20 Based on all the svidence presented 10 the Couwrt and given that i

"5',_'-D&fendmi ware 1o procead with s forsciosure # could eliminate not only any
tproperty interest Plaintiif contends it has byt also any other lien nghis he may

i| have purchasad from the Association and the lack of clarify asserted by the

parties relating to certain aspacts of Nev, Rev. 8Tar. § 116 that could be

,F_'Eff‘*addraasad at further proceedings in this matter, the Court finds thgt there would

211 be irreparable harm to Plaintift if he were abie to establish a properly interest in

o i the property.

21, When weighing the potential hardships and public inferest, the

131, Court finds that although Plaintif could lose the $7000 investment and other

[RSTRR Y JAIGE
ar P ARTIME M )

fAS VEDAS, MEVADS puits {1
o

| __-:_'Tempﬁrary Resiraining Order and Prafiminary injunction is DENIED.

r
E

il

FOANNA 5 MISHNER 1)

flsums he may have spent on the properiy, Ustendant s at rask 0 lose several

.i:humire«:i thousand doliars, Further, as Detendant notes, the underlying borrower

:@s at risk 1o continue 1o owe & more significant sum of money if Plaintiif's
1

| argument prevalls. Accordingly, the balancs of hardships favors Defendant.

1 Public interest also comes into play in favor of Defendants if they were {o be

;'Ef:jepriveﬁ of theyw properly interest without due procass.

LML L USRI

T IS HEREBY ORDERED, ADJUDGED AND DECREERD that Plainliff has

inot shown a likelihood of success on the merfls and thus s Motlion for &

T IS furthsr ORODERED, ADJUDGED AND DECREERD that the Court wili

H
!

E‘?Pdi’ Flainliffs Nev, R, O PS4y motion after providing Defendant an

O;}pmumty ic RHespond to the Motion., In 80 doing the Courl notes that the

_____________________________________________
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{request was brought up for the first time in its Reply. The Counl will hear oral

zl' argument on the proposed Nev. R, Civ. P. 24{b} Certification on Tuesday, August

zt 13, 2013 at 800 a.m. in Courtroom 128, Dsfendant's Opposttion is due 1o be

4
lHiled, with a courlesy copy io the Court, on Augusﬁ 9, 2013 by 500 om. and

‘é:jsé;lPEa'antif?‘S Reply is due Monday, August 12, 2013 by 12:00 pm. Gwen the
_i:;ﬁmpm't&ﬁﬁe of the issue and to not thwart the ends of justics, the Court is staying
aenfamem&ni of the denial of the Motion for a Temporary Restraining Qrder and
l; Frefiminary Injunclion and siaying the case unlil such ime the hearing on the
I 24{b} request. Al the time of the heanng he Court will consider whether g further

i stay is necessary.

Dated this 2nd day of Augusi, 2013,

”'fii{.m JOANNA S KISHNER
DISTRICT COURT JUDGE

27 E

22l
AL S, KISHNER ¢
DISTRICT D 5
PR PASTATE N T Yy ; i S
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| hereby cerlify that on or about the date filed, this document was copiad
Lthrough email, or 2 copy of this ORDER was placed in the attornay's folder inthe

|,
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C408/2013 121255 PM

CLERK OF THE COURY

CLARER COUNTY, NEVADA

Plaintifi(s),

BANEK OF NEW YORK MELLON,

and DOES 1-10..

Defendani(s)

)
)
)
)
)
)
)
}
)
)
)
3

THIS matter having come on for hearing on June 1

CASE

O, AG21628

DEFT NG, XV

2011 {or Defendant's Motion

For Summary Judgment, Plaingffs Motion for Sanctions and Defendant’s Countermotion

tor Sanctions, the Plaintiff being represented by ALAN NEEDHAM, ESQ., and the

Defendant being represented by KEVIN HAHN, ESQ., and afier reviewing all of the

moving papers on file hersin, this Court makes the following Decision and Order;

wwwww

-
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FALTS

On August 18, 2006, homeowner/borrower Patrick Mcknighi executed a
promissory note, sesured by a deed of trust, for $576, 000 in favor of Countrywide Bank,
which was recorded on August 16, 2006, By June 6, 2008, (he homeowners association,

(hereinafter “HOA”) recorded s “notice of delinguent assessment lien.” On Ociober 18,

Tase 2:15-0v-00800-GMN-CWH  Docwment 44-6  Filed 06/02/16 Page 3ot 9

(g g

:‘ AO09, Plainttdt Dresign 3.2, LLC, heretnalter (“Plamntidl hereinafter LLC”) machased the .ﬁ

o eroporty frooy MeKnighi, The following month, on Noveraber |, 2802, MoKnighd 1

S}zl detaulted on the morigage. Two days later, on Novendher 3, 2009, Plamig LLC

10 I purchased the property at the HOA foreclosure sale for §3,745 .84,

l 1§ i On April 29, 2018, ReconTrust substituted as trastes when it executed a

‘1 ke E Rubstituiion of Trustee and on the same date filed g “Notice of DelanivElaction 1o Sel 1

13 1 - Under Deed of Trust,” O April 30, 20106, Defendant Bank of New York Mellon,

i: g hersinafier (‘Defondant BNYM™) was assigned all beneficial interest in the property, By

i ﬁ] May 5, 2018, BNYM assigned the Deed of Trust to ReconTrust, whe recorded both the |

17 i aasignment and ibe substitution of trustes that same dav.

1315 E On July 26, 2010, Plaimdiff filed a complaint to quiet title and unjust enrichment. :

i) :

19 On September 21, 2018, 2 Nevada Notics of Trustes Sale was recorded vy HeconTrust \

1 &4 1E Om fanuary 14, 2011, a second Nevada Noties of Trusiee’s Sale was recorded by :"‘

21 31 Recon §rust. l

L2 {

- ﬁl: On May 10, 2011, Defendant BNYM filed this Motion for Summary Judgmenton |

34 ll{ Plaintiff s quiet ttle and uojust ervichroent claims becguse Plaintf LLC purchased the E

3 & I; property subgect 1o Defendant BNYM s Oestoprionty recorded deed, {

26 1 BISCUSION 3

[ a7 }: Defendant BNYM seeks summary judgment on the two cigims in Plaintiffs ‘:'
‘ 28

N—— Complamnt: quiet Utie and unpust engichment, Defendant has provided suflicient evidence

EXSTRICT DG

e o
& gl A .

- pr o S R
A g i W R R

2

DEPAFITMENT FIFTEEH 11
LAS VEBAS NY 88153
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&
i interest; (2} How much Defendant paid for its title interest; and (3} Whether the
73!
Assignment and Substinion are auihentic and genuing documents. However, pone of
Bl
& i these are gemune ssucs of materiad fact for purposes of defondant’s sumrnary judgeent
|
14 ll motion.
ii H Here, the Court finds that Defendant BNYM's Hen is a priority Hen. KRS 1163116
14 1 controls liens against units foy assessmends, NRS 1163116 (24} provides:
13 ~ MRS 116,386 Liems spainst uniis for assessmenis,
1. The association bas 8 hen on 2 um& for any sonstruction p-*nalty that 13 mposed
4 ] sgabnst the unit’s swner pursuand o WRE 1 __.’-,% gﬁﬁn any weseErit lovied apainst that
" 'ii.- undt or any fues baposed apaingt fhewndlls ewies oy thie time the wanstruction pensity,
i3 3 zssossment oF fime hosomies a.h.,@ Einless the denbiration Stherwise gravides, any penaiiies,
i fzgs, charges, Iate charges, fines and interest charged pursuant to paragraphs (3 16 (D),
ig ,_ melusive, uf sutsection { of MRS 11631082 are enforcopbie a3 asyessmenis ander this
seotion, I an assessment i3 pavable m instatiments, the fall soount of the assessment is a
i7 b lien from the time the fest installment thereof becomss due, {
2. A Hen nnder this section is prior {o 3l other liens and speumbrances on & wnit
184 exeept;
H {a) Liens and encumbrances revorded before the recordation of the declararion and. n a
BB cooperative, lens and encumbrances which the association ¢reaies, assumes or takes {
i subieet i)
iR (B} A §irst seourity imderest on the upit recorded before the dais on which the
: assessuent sought fo be enforced became delinguent or, I & coopevaiive, the st .'1
;’f_}_..i.: security interest emcumbering only the unit’s owner’s fntevest and perfecied before |
i ihe date on which the assessment songht to be entorced became delingnend; and 5
g Al (¢} Lizns for real sstate taxes and other governmental assessments or chargss agatnst
f the unil or cooperative.
3 ;é' e The len s~=: abse prior 1 3l security nteveyts described in paragraph {b) to the sxient of
i any charges imcurred by the assecistion on & unit pursusst o NES 116310312 and 1o the
4 exicnt of the assesements for common cxpenses based on the perlodic budpet adopied by
1t the assogiation pursuant to NESX 116 1115 which would have bocome due tn the absencs {‘:-f‘
25 ag:g:e:ia?ratiun Sunng the @ mm;tﬁs immediately preceding nsttutton of an achion to enforee
g ! the len, uniess federal regulations adopted by the Federal Homs Loasn Motigage
. l Corporation or the federal Wational Mortgage Association reguite a shorler peried of
paY i priority for the Hen. If federal regulations adopied by the Federal Home Loan Motigage
- : Corporation o the Federal Wational Morjguge Association regnire a shorler period of
47 ‘ peicrity for the Hen, the period during which the len is prior o all security interests
g §  described v paragraph (b must be determined (o aocordance with thoss federsd

:ﬂ-;:- e
..r'

111111111111111111
..............................

o 7 R.oy-00800-GMN-CWH  Documernt 44-6  Filed O5/02/15 Page 4 0f 9

ie show that § has a priority len on the groperty. Furthermore, Defendant submits i has
nof realized any vniust gain such that a claim for unjust enrichment in favor of Plainiif is
appropriate.

Piaintifl slicges the gonuine issues of malerial fact that preciude msmmary

judgment in favor of Defendant include {13 Whether Defendant purchased an tnvalid

reguintions, exoept that notwithstanding the provisions of the federal regulations, the peried

------------------------------

___________________
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| i of priovity for the Hen raust et be less than the & pionihs in1r%3edia_.i¢1y ;E:H:‘-*:::ﬁdiﬁg imstaution
of an aclion o enforcs the len. This subsention does not affect the priomty of mechanies’

of materialmen’s hligns, or the prority of liens for other assessments made by the
assaciation.

3. Uniess the declaration otherwise provides, i two or move associaiions have lHens for
assessmends oreated atany time ot the same property, those liens have egual prievity,
: 4. Recording of the decloration constitidas record notice and perfsction of the lien, No
further recordation of any claimy of fien for assessment under this section is reguired,

5. A lien for unpsid assessments i3 extingoished unless procssdings 1o enforee the ten
are wmstituled within 3 vears afer the full amount of the assessments becomes dua,

¢. This section dogs not prohibit actions to recover sums for wWhich subsection | creates |
2 lien or prohibit an association from taking a deed v Heu of foreclosurs,

7. A wdgment or deorse in any aciion brought under this sechion roust ingluds costs
and reasonable attorney’s fees for the provaling party.

£, The association, upon wiitien reguest, shall furmizh 1 2 uni’s owner 3 siatement
seiting forih the amount of unpaid assessments against the unit I e interes) of the ondt's
owner is real sstate or if 3 Hon for (ke unpaid assessments may be forsclosed under NRS
11831362 40 118,31168, inclusive, the siatemeni must be o recordable form, The
siatemont must be furnished withine 10 business days afier receipt of the request and s
binding on the association, the excoutive board and every unit's owner.

9. In a cooperative, upon noapavment of an assessment oR & unit, the undl"s cwner may
be gvicted in the sarme manner as provided by law in the cass of an unlawiul hoidover by a
coimmercial tenant, and;

(8} In a cooperative where the owner's interest n » unil is real esiate undsr NRS

FOR N

- . . A R L
R - s
S NN N A rwrEEC N N NN

o ekl il ol AP o= i ol ol ol ol ol ot e e gy el el S L L N P 4 X —
T ) xr - e
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e
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12 16,5105, the association’s Hen may be foreclosed under NRS 11631162 1o 11831168,
wciusive, |
131 (b} In a cooperative wherg the owner’s {nterest in a unit i3 personal property under NRES

lnm‘\-——-‘.-—-"'

{1} May be foreclosed 85 a security interest under NRE 104.210] to 184 97409,
inclusive: of
(2} i the declarstion so provides, may  be  loreciossd  ynder NRS
A 31162 1o 1E8. 3L IAR, mohusive.

o gl

B A A e e el
L ——

Here, Defendant BNYM's firsl security interest Dead was recovded on August 16,
2006, and 15 senior to the assessment lien.  Furthermore, the Deed 15 in firsi prioity

gecording 1o common law, In the absence of countervaithing equuities, the arder of priority

depends on tirning. Here, BNYM recorded first, Afler-scquired interests are sobject o the

rights of the holder of a properly recorded valid morigage,

T A | e o o o

; Further, thas Cowrt finds Plaintiff LLC is not a bona fide purchaser for value,
235
Sevsuse Defendard BNYM's inderest was recorded, thus, Phadotitf LLL was oo actual or
24 ]
5 l constructive potice. To aliow plaintiil to prevail 1nits sotion for guist Gtle and extinguish
s Ei
56 I] BNYM's securtty would be a windfall and an ineguity, as Plaintiff only paid $3,743 84 for
s i% the propexty at the HOA foreclosure sale, where the original promissory note value was
281 5575000,
ARS) SHYER ”
DISTRICT JIDGE 3 A
DESRRTMENT FIFTEEN |

LALG VEGAT NV BBIRS
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property wilh a len, here there 15 no gonuing Ssue as 1o whelber the interest was validly

"
i
Although the purchase of an invaiid interest wonid preciude the right io encumber '
purchassd. Furthermoere, there is no evidence to oroate 2 gonuing issue of material fagl

- % { regarding the authenticlly and genuineness of the decuments submatied by Defendant,
* S I Defendant has submitted evidence of & recorded Corporation Assignment of Deed of Trust, |
{ wiich fransferrad all boneficial inferest from MEERS 0 Defendant BNYM, Furthermore,
i Delendant has subimtted svidence of g recorded Subsitiution of Trusige, certified by First
: g;ii 4_
4 1 American Titie Insurance Company &0 be g copy of the ofhaal recording. Although
19 o Plaindiff makes segations thess are 0ot authentic and genuine dosuments, the Nevada ?’
~ 111 Suprems Court held in Woed that the nonmoving pacty may not defeat a motion for
¥
2 summary iudgment by relving on the "gossamer threads of whinmsy, speeulation and
£3 i comjecture.” &7 at 731 {internal quotations omittedd. Here, Plamtiff has subuniited nothing |
. q
i {
1ﬁ:i | - “ . n " ' : c ‘ 1
I} more than speculation and congechure to substantiate is clairos, aod summary judgment has |
154 E
i1 ol been defvated by Plaintiffs arguraents, |
P6i]
£ § Fartherrmore, PFlaint it cannot defeat summary judgment based on the srgurent that
oAl
1R there i3 & question #s 1o the prive Defendant paid for its tile vderest. Plaintfl apparently
| IR | reites on NRS 40,451 1o support (e posttion that an assignes of ransteres of inferest in
24 it real property is Tooited i its right to collest on 3 debi 10 the amount of consideration the
:t 2E !. © > _p n « < . & X . a0+ .
| : agsignes of fransieree paid for the interest. Tiis 18 both mapplicable and incomect, Fust,
22: | - - e . ; K - =
it NEN 40451 stales that the definiiton of indebicdness ondy appiics 1o NRS 40,451 to
; 331
i 24' ] 443,463, mchusive, These statuies only apply o foreclogure sales and deficieney judgments.
25 [ Therefors, even if the Plain@ifs argument s correct) the lmaxistion does not apply 1o the
t
2611 interest Reelf, but to an attemps to foreclose and cellect a deficiency judgmend. Thus, the
2TH argument is inapplicable. Sccond, Plalntiff ralsconstracs the statote. The statute states that
&% . the amoun constiuimng a en is imited to the aroount of consideration paid by the t __
. ABRI SRVER | i:
{ GSTRIGT SU0GE | g i
i PR TMENT SITEEN :% i
' LAG WIGASG Ny 39485 1 |
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ienhodder. This does not mesn each successor-in-interest must pay the Al amount of the

el e i i . i I i i X b o e e g 3ty sl bt

iy
34 iter; such a eonstruction would burden the alicnability of property, including gift transfers
St and assignments. Rather, becanse cach successor-in-intercst (s put in the sams position as
4 | the onginal Henholder, thew right 1o a Hen is equal to that of the original henholdsr, ?
5 l r'r'h \ PP T S : H i '
| Pherelore, the stgument i incorrect, Accordingly, summary iudemernd has not been :
| :
4 " |
defeated by Plaintiffs second argument,
3 Finally, Plamtifl makes a generst allegation that Dofendant s perpetrating s fraud.
9 However, Piainiiif has done nothing to substantiate its claim 83 a genudne issue of material
10} fact. Accordingly, this allegation does not preciode summary fudgmaent,
ik Sunrnary judgment is afso appropriate on the uniust envichment claim. Sucha
iz i claim s appropriate where there {s no legal contract but the person sought o be charged g |
It possessaan of property, which in good conscience helongs to another. |
14} L |
§ ninst envichment is the "uniust refention of 3 benefit to the loss of another, or the
is!
b - " ~ , R . ‘ . ; : . : 4 3 *
> reteniion of money or property of another against the fundamental principles of justics or
,ﬁﬂ? equily and good conswience.” Nevada Indusiria? Dev ) 103 Nev. a1 383 0. 2. The essential
|
131; sicments of urpust enrichment includer 1) a beneflt conferred on the defendant by the
E.‘?!.g plamsitl] 2} appreciation by the defendant of such benefit; 3) and acceptance and retention
10 ,. e e s e -
by the defendant of such benefit.,” Unionamerica Mg, 97 Nev. at 212 {1981},
3% 1
i Here, Plaintiff can ondy meet the clement that there is lack of a contract, Thus,
22 |
| Plantif has {niled to show there i3 any genuine issue of material fact to prechude summary
23
14 judement, The Court [inds the Defendant has shown @ has 3 valid interest in the property.
35| Flamtit? has fuiled {o put forth any facts fo genuinely guestion the validity of the
26 documents or 1o show there was a benefit conferred on the Defendant by the Plaintift that
a7 Defendant appreciated such 1 benefit; or that there was acceptance and retention by the
28 |
ABBI SHYER  |)
OIRTRIC T JUDQE % “
NEFARTMENT FIETEEN |
LAR VECAS MY 30158 |
e eeee e ee s e RS e e A A A N R R N AR SRRy L
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Defendant of the benefit. Accordingly, summary udgment 5 appropriate in favor of
Pefendant.

Piamntiff has not raised other genuune issues of material fact. Acgordingly
Defendant BNYM's Motion for Summary Judgment is granted.

Mext, pursuant o NRCP 37, Plamtils Motion for »anctiens and Defondant's
Covptermotion or Sanctions gre denied, NECP 37 states that the Court may compel
disciosure oF sanclion 3 party for fa;ihz;@ ¢ comply with discovery, The request nnst be
accompanied by a cerlification that the movant, in good failb, coenterred or attempted 1o
confer with the other party 10 secure the discovery prior to coud action, NRCP
372X A, Under NRCP 37(a)45(4A), 3 prevailing movant is entitied to fees and costs
uniess Plantiff did not first make a good {atth effort to obiain the deﬁGvei"y without court
gotion. Under NRUP 37{a}4)(B), i{'the motion 1s demed, the Court shall, afler alfording
an opporiunity (o be heard, require the movant to pay the detending party the roasonable
expenses incurred in opposing the motion, unless the Cowrd Hirds the motion was
substangally hestified or that other circumstaness make an gward of expenses urgust,

Here, Plantiff LLC has falled 10 comply with the requirement of NRCP
ITa¥2X AL, as Platntif LLC did not provide a certafication that 3t conferred or sllempied
to confer with the Defendant in an effort to secure the disclosure without cont action.
Furthermors, none of the claims rises to the level of sanctionable behavior. Accordingly,
e motion is advanced and denied,

The Defendant has requesied sanolions pursuant {o NRCP 37{aj4¥ ). Although
the Couort found that Plaintift LLC failed to comply with the certification requirement of
MROP 37(a} 2K A, the Plaintifl’s actions do nol rise {o the level of sanctionable behavior,
despiie the vagueness of sorne of the submitied discovery. Accordingly, Diefendant

BNYM s Countermotion for Sanchions is denied.,

----------------------------
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Based on the foregoing reasony, defendant’s motion for summary fudgmerd is
granted. Plainitf s motion for sanctions and defendant’s countormotion for sanctions is

dented,
» _‘:,:;-:,_,_i-;'f-i:‘\-.\{ |

_hb._'-ﬂ

DATED this [y day of April, 2013,
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SFR INVESTMENTS POOL 1,LLC, a

|1 association as Trustee for the Certificate

‘company as Trustee for NASHVILLE TRUST

Nevada Rar No. 8301 Electronically Filed
Law Offices of Richard Vilkin, P.C. 02/02/2017 01:53:42 PM

1286 Crimson Sage Ave.

Henderson, NV 89012 *
Phone: (702) 476-3211 % & /5&%
Email: richard@vilkinlaw.com

Attorney for third-party defendant Nevada CLERK OF THE COURT
Association Services, Inc. .

EIGHTH JUDICIAL DISTRICT COURT
¥ %

STATE OF NEVADA

SFR INVESTMENTS POOL 1, LLC, a

Nevada limited liability company, Case No.: A-13-678814-C (consolidated with

A-13-688734-C)
Plaintiff,
Dept.: XXXI

V5.

JOINDER OF NEVADA ASSOCJATION

1J.S. BANK, N.A_, a national Ea:nking SERVICES, INC. TO MOTIONS FOR

association as Trustee for the Certificate QUMMARY JUDGMENT BY SFR
Holders of U.S. Bank Asset Securities %gg%T%EET POOL 1, LL.C AND COPPER

Corporation, Mortgage Pass-Through
Certificates, Series 2006-AR4, a Nevada non-
profit corporation and LUCIA PARKS, an
individual; DOES I through X; and ROE
CORPORATIONS I through X, inclusive,

- Defendants.

Nevada limited liability company,
Plaintiff,
V8.

U.S. BANK, N.A., a national banking

Holders of U.S. Bank Asset Securities
Corporation, Mortgage Pass-Through
Cerlificates, Series 2006-AR4, NV West
Servicing, 1.I.C, a Nevada limited liability

2270; DOES 1 through X; and ROE
CORPORATIONS I through X, inclusive,
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Defendants.

U.S. BANK, N.A., a national banking
association as Trustee for the Certificate
Holders of U.S. Bank Asset Securities
Corporation, Mortgage Pass-Through
Certificates, Series 2006-AR4,

| Counterclaimant,
VS,

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Crauntér Defendant.

U.S. BANK, N.A., a national banking
association as Trustee for the Certificate
Holders of U.S. Bank Asset Securities
Corporation, Mortgage Pass-Through
Certificates, Series 2006-AR4,

Third-Party Plaintiff,

V5.,

| NEVADA ASSOCIATION SERVICES, INC.,

a Nevada corporation; COPPER RIDGE

COMMUNITY ASSOCIATION, a Nevada

non-profit corporation;

Third-Party Defendants.
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JUDGMENT BY SFR INVESTMENT POOL [, LLC AND COPPER RIDGE COMMUNITY

ASSOCIATION

Third-party defendant Nevada Association Services, Inc. (“NAS”) hereby joms in the

Motions for Summary Judgment, and all documents attached thereto, filed on January 24, 2017

by SFR Investment Pool 1, LLC and Copper Ridge Community Association.
/
Date: February 2, 2017 LAW QFFIC ‘ y OF RICHARD VILKIN, P.C.

‘Righar kin, Esq.
Nevada Bar No. 8301
1286 Crimson Sage Ave.

Henderson, NV 89012

Attorneys for third-party defendant Nevada
Association Services, Inc.
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Certificate of E-Service

[ hereby certify that on February 2, 2017, I caused to be served electronically a copy of

the foregoing JOINDER OF NEVADA ASSOCIATION SERVICES, INC. TO MOTIONS FOR

SUMMARY JUDGMENT BY SFR INVESTMENT POOL 1, LLC AND COPPER RIDGE
OA when filing said document on the court’s Wiznet electronic filing system and reque:sting

therein that it be E-Served to all persons who are listed for E-Service on that system for this case
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Richard Vilkin, Esq.

Nevada Bar No. 8301

I.aw Offices of Richard Vilkin, P.C.

1286 Crimson Sage Ave.

Henderson, NV 89012

Phone: (702) 476-3211 |

Email: richard@vilkinlaw.com

Attorney for third-party defendant Nevada
Association Services, Inc.

Electronically Filed
02/03/2017 02:26:02 AM

(ﬁai-w

CLERK OF THE c:oullzgilt;:c:’[ronically Filed
02/03/2017 02:26:02 AM

EIGHTH JUDICIAL DISTRICT COURT .

i

STATE OF NEVADA

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

PlaintifT,
Vs.

U.S, BANK, N.A., a national banking
association as Trustee for the Certificate

| Holders of U.S. Bank Asset Securities

Corporation, Mortgage Pass-Through
Certificates, Scries 2006-AR4, a Nevada non-
profit corporation and LUCIA PARKS, an
individual; DOES I through X; and ROE
CORPORATIONS I through X, inclusive,

- Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited hiability company,

* Plaintiff]
VS.

U.S. BANK, N.A., a national banking
association as Trustee for the Certificate
Holders of U.S. Bank Asset Securities
Corporation, Mortgage Pass-Through
Certificates, Series 2006-AR4, NV West
Servicing, L1.C, a Nevada limited liability
company as Trustee for NASHVILLE TRUST
2270; DOES I through X; and ROE |
CORPORATIONS I through X, mnclusive,

-1

)
)
)
)
)

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

iz ;.g«wh

CLERK OF THE COURT

Case No.: A-13-678814-C (consolidated with
A-13-688734-C)
Dept.: XXXI

OPPOSITION OF NEVADA ASSOCIATION
SERVICES, INC. TO MOTION FOR
SUMMARY JUDGMENT BY U.S. BANK
(PART 1)
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Defendants.

U.S. BANK, N.A., a national banking
association as Trustee for the Certificate
Holders of U.S. Bank Asset Securities |
Corporation, Mortgage Pass-Through
Certificates, Series 2006-AR4,

4
Counterclaimant,
VS.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter Defendant.

U.S. BANK, N.A., 2 national banking

association as Trustee for the Certificate

Holders of U.S. Bank Asset Securities

Corporation, Mortgage Pass-Through

Certificates, Series 2006-AR4,
Third-Party Plaintiff,

V5.

NEVADA ASSOCIATION SERVICES, INC.,

a Nevada corporation; COPPER RIDGE

COMMUNITY ASSOCIATION, a Nevada

non-profit corporation;

Third-Party Defendants.
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{| allegations exist in any form in said Third-Party Complaint. “A complaint must set forth
17 | S

| the nature of the claim and relief sought. Branda v. Sanford, 97 Nev. 643, 648, 637 P.2d 1223,

OPPOSITION OF NEVADA ASSOCIATION SERVICES. INC, TO MOTION FOR

SUMMARY JUDGMENT BY U.S. BANK (PART 1)

Third-party defendant Nevada Association Services, Inc., ("NAS”) hereby provides Part
1 ofits Oppositi?n to the Motion for Summary Judgment filed by Third-l?aﬁy plaintiff U.S. Bank
on some 1ssues relative to NAS. However, NAS will likely join in the anticipated Oppositions to
U.S. Bank’s MSJ by SFR Im';estments Pool 1, LLC a;ld Copper Ridge Community Association
and that will constitute Part 2 of NAS’ Opposition. -

U.S. Bank moves for summary judgment in part based on an alleged violation of the

bankruptcy stay by NAS. Motion filed Jan. 24, 2017, p 1, lines 4-6; p. 3, line 10 to p. 7, line 18.

However, there are absolutely no a!legafiaizs in the Third-Party Complaint filed by U.S. Bank on|

September 10, 2015 (which NAS Answered on Nov. 11, 2015 and which, tbgethera constitute the
current o-perative pleadings in this case involving U.S. Bank and NAS) mentioning anything

about a bankruptcy case or issue or a violation of the bankruptcy stay by NAS. No such

sufficient facts to establish all necessary clements of a claim for relief, Johnson v. Travelers Ins.

Co., 89 Nev. 467. 472, 515 P.2d 68, 71 (1973), so that the adverse party has adequate notice of

1227 (1981).7 Hayv. Haj;, 100 Nev. 196, 198, 678 P.2d 6'?2, 674 (1984). NAS was not given
any facts about a bankruptcy issue nor any notice of a claim relating to a violation of bankruptcy
rules or law. Consequently, U.S. Bank is now precluded from raising that issue in this caée, or

moving for summary judgment on that basis. It has not been pled and NAS did not receive any

notice of this claim in the operative pleading.

In addition, U.S. Bank has six causes of action alleged against NAS. Nowhere does U.S.

Bank set forth the facts and law aﬁplicable_ to NAS as to any cause of action. In short, U.S. Bank

_Sf
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has not given NAS fair notice of the facts and law supporting its claim for summary judgment as
to each cause of action against NAS., While U.S. Bank did provide facts.in its Motion, it does
not segregate those facts as to which apply to NAS (the foreclosure agent), as qpposed to the
buver in this case, SFR, or the HOA, nor does it §egregate those facts supporting each cause of

action against NAS. NAS believes this is a violation of NRCP 56(c ), which requires a party

¥ f

moving for summary jﬁdgment to “include a concise statement setting forth each fact material to
the disposition of the motion which the party claims is or is not genuinely n issue . . . “ NRCP
56(c ). U.S. Bank is moving against several parties in one Motion -- the buyer of the property,
the HOA and the fdrecio sure agent, and it is required to set forth the facts that apply to each
cause of action against eé,ch party separately, as the conduct of the buyer, foreclosure agent and
the HOA — and the law applicable to each -- are dif'ferent; What is U.S. Bank alleging factually
and legally that NAS did to satisly .the elements of each causc of actiﬁn against ‘it? In order to
fu.lﬁﬁ the requirements of a Moﬁﬁn for Summary Judgment pursuant to NRCP 56(c ), U.S. Bank
.sh.ould have d_eté,iled that but it didn’t. The Mptibn should be denied on that ground alone.

Date: February 3,2017 LAW OFFICES ¢)f/RICHARD VILKIN, P.C.

Richatd-Tkin, Esq.

Nevada Bar No. 8301

1286 Crimson Sage Ave.

Henderson, NV 89012

Attorneys for third-party defendant Nevada
Association Services, Inc. '
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Certificate of E-Service

I hereby certify that on February 3, 2017, I caused to be served electronically a copy of

the foregoing OPPOSITION OF NEVADA ASSOCIATION SERVICES, INC. TO MOTION

FOR SUMMARY JUDGMENT BY U.S. BANK (PART 1) when filing said dc}c%ment on the

court’s Wiznet electronic filing system and requesting therein that it be E-Served to all persons
' 4 t
who are listed for E-Service on that system for this case as follows:
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ALVERSON, TAYLOR,
MORTENSEN & SANDERS
KURT R. BONDS, ESQ.

Nevada Bar #6228

TREVOR R. WAITE, ESQ.

Nevada Bar #13779

7401 W. Charleston Boulevard

Las Vegas, NV 89117

(702) 384-7000
efile@alversontaylor.com

Attorneys for Third-Party Defendant
Copper Ridge Community Association

Electronically Filed

02/03/2017 11:55:18 AM

@I@;‘.;.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

SFR INVESTMENTS POOL 1,LLC, a
Nevada limited liability company,

Plaintiffs,
Vs.

U.S. BANK, N.A., a national banking
association as Trustee for the Certificate
Holders of U.S. Bank Asset Securities
Corporation, Mortgage Pass-Through
Certificates, Series 2006-AR4, a Nevada non-
profit corporation and LUCIA PARKS, an
individual; DOES I through X; and ROE
CORPORATIONS I through X, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Plaintiff,
Vs.

U.S. BANK, N.A., a national banking
association as Trustee for the Certificate
Holders of U.S. Bank Asset Securities
Corporation, Mortgage Pass-Through
Certificates, Series 2006-AR4; NV West
Servicing, LLC, a Nevada limited liability

company, as Trustee for NASHVILLE TRUST

1

Consolidated Case Nos.
A-13-678814-C
A-13-688734-C

Dept No.: XXXI

THIRD-PARTY DEFENDANT
COPPER RIDGE COMMUNITY
ASSOCIATION’S JOINDER TO
THE OPPOSITION OF NEVADA
ASSOCIATION SERVICES, INC.
TO MOTION FOR SUMMARY

JUDGMENT BY U.S. BANK

(PART 1)

KB/23108
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1401

(702) 384-7000
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2270; DOES I-X; and ROE CORPORATIONS
I-X, inclusive,

Defendants.

U.S. BANK, N.A., a national association, as
Trustee for the Certificate Holders of U.S.

Bank Asset Securities Corporation, Mortgage
Pass-Through Certificates, Series 2006-AR4,

Counterclaimant,
VS.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter Defendant.

U.S. BANK, N.A., a national association, as
Trustee for the Certificate Holders of U.S.
Bank Asset Securities Corporation, Mortgage
Pass-Through Certificates, Series 2006-AR4,

Third-Party Plaintiff,
Vs.

NEVADA ASSOCIATION SERVICES, INC,,
a Nevada corporation; COPPER RIDGE
COMMUNITY ASSOCIATION, a Nevada
non-profit corporation;

Third-Party Defendants.

THIRD-PARTY DEFENDANT COPPER RIDGE COMMUNITY ASSOCIATION’S
JOINDER TO THE OPPOSITION OF NEVADA ASSOCIATION SERVICES, INC. TO

MOTION FOR SUMMARY JUDGMENT BY U.S. BANK (PART 1)

Third-Party Defendant Copper Ridge Community Association, by and through their

attorneys of record, Kurt R. Bonds, Esq., and Trevor R. Waite, Esq., of the law firm Alverson,
Taylor, Mortensen & Sanders, hereby joins in the Opposition of Nevada Association Services,
11/

/1
2 KB/23108

AA_0681




N & SANDERS

]
AT WERT CHARLENTOX RO EVARSY

REON, TAYLOR, MORTENST

.-‘-r:.
s i_»
r

ALY

EAWYERS

LAS VELAS, NEVATIA #0117 1401

P YTy 3547086

sy

Lt

o

e
[ B

o
72}

v
v

Inc. To Motion For Summary Judement By ULS, Bank (Part 1), and all documents attached

thereto, filed on February 3, 20107,

ey,

- .-r-\ -y B EalN ; g
DATED this .2 day of Febroary, 2017,
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TREVOR R, WAITE. SQ.

Nevada Bar #13779

7401 W, Charleston Bivd.

Las Vegas, NV 82117

{702) 3847000

Awtornevs for Thivd-Party Defendant
{ u;?mr Ricdge Commnity Axsociation

CERTIFICATE OF SERVICE Via CM/ECE

I hereby certify that on this ;,w% day of Febraary, 2017, 1 did serve, via Case
Management/Gilectronic Case Filing, a copy of the above iiiIRi} P‘ ARTY DE E*E‘IL\EE ANT
COPPER RIDGE COMMUNITY ASSDUCIATION'S JOINDER TO THE OPPOSITION
OF NEVADA ASSQCIATION SERVICES, INC. TO MOTION FOR SUMMARY
JUDGRMENT BY LS. BANK (PART 1} and mr*t‘mn&z addressed 1o
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MOR i‘[ NSEN & SANDERSK

CERTIFICATE OF MAILING

i fiereby cortity that on this 1o day of January, 2017, service of the foregoing THIRD-
5’ ARTY DEFENDANT COPPER RIDGE COMMU N!T‘x &bSQCLXTE{}N S J{}Eﬁiﬂlﬂ
TO THE OPPOSITION OF NEVADRA ASBOCIATION SERVICES, INC, TO MOTION
F OR SUMMARY JUDGMENT BY 1.8, BANK {(PART 1) was made this dawe by depositing
a true copy of the same for mailing, United States Postal mail at Las Yegas, Nevada, addressed
as follows:

Moward €. Kim
Kam Gatbhert Ebron

7625 Dean Martin Prive, Saite T11HG

Las Vepas, NV 89130 4
s B [ S N -“‘Q

*‘:;‘w:'}‘_\__\__._-“&-. = ,t_.?\ e

An }":?-Z.m-;}lﬂ}"iee of *\‘E N 51-"-'141{8‘-{'}?\2 'ﬁi-‘A‘?s""'iij,{j}{{-f.

NMORTENSEN & SANDERS

Nk prg’ CLIENTSS Y 18 plerding Capper Ridge - Joinder 0 NAS epfsiion 1o LIRE Maotio Tor Senimary ndgnied oo
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P Certifieates, ‘Suzﬁ.‘b "’0(36 ARG LUCIA
| PARKS, an individual, DOES I thmugh}{ and

Electronically Filed

02/07/2017 04:59:14 PM

;@MS‘}' o %tkﬁ‘w

i Iohn S, Delikanakis, Esq.

Nevada Bar No. 592§ CLERK OF THE COURT
b Damel 8. Ivie, Esq.

- MNevada Bar No. 10090

- SNELL & WiLMER Loe

it 3883 Howard Hughes Parkway, Suite 1100

i Las Vegas, NV 8916%

Telephone: (7023 784-3200

Fau:im;if—; i?{}Z} ”84 5"’52

| Aitorneys for Defendant US. BANK, N.A., a national
| banking association as Trustee for the Ceriificaie
\ Holders of Wells Fargo Assel Securities Corporaion,

Moriguge Pass-Through Certificates, Series 20006-AR4
INTHE FIGHTH JUBICIAL DISTRICT COURY
CLARK COUNTY, NEVADA

| SFRINVESTMENTS POOL 1, LLC, 2 i Consolidated Case Nos.
| Nevada Hmited Hability company, | A-13-678814-C

A-13-688734-C

Plaintiff,
| Deptl, XXX
V3,
L U8, BANKCS OPPOSITION TO SFR

I ULS, BANK, N.A., a national banking L IRKVESTMENTS POOL 1, LLOS
| association as Trustee for the Certificate MOTION FOR SUMMARY

Holders of 1.8, Bank Asset Securities JUDGMENT
Corpusation, Mortgage Pasy-Through |

ROE CORPORATIONS I through X, inclusive, |

Defendants.

RS L SRR ST SLL SE LR EEE R ER R v

____________________________________________________________________________

Defendant 1.8, Bank, N.A., a national banking association as Trustee for the Certificate 55

Holders of Wells Fargo Asset Securities Corporation, Mortgage Pass-Through Certificates, Series
| 2006-AR4 (118, Bank™), by and through its attorpeys at the law firm of Spell & Wilmer, L.LE,,
hereby submits the following Opposition to Plaintiff SFR Investments Pool 1, LLCs (“Plaintiff”

I or “SFR™) Motion for Summary Judgment (the “Motion”)

1
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i The following Opposition is based spon the following Memorandum of Poinis and

3 A Authorities, the papers and pleadings on file herein, and any oral argument the Court may permil ;
3 1 at the time of hearing.

44 L INTRODUCTION

5 SFR is not entitled to summary judgment on any of its claims for numerous reasons, First,
6 | the HOA sale is void ab initio becanse it vislated the automatic stay of the bankruptey court.
7 || Because the HOA foreclosed on the property in violation of the bankruptey stay, as a matter of

3 jaw, the HOA's foreclosure sale never happened. As a consequence, SFR is not entitled lo the
9 I declaration it sseks: indeed, it does not have, nor has it ever had, an interest in the subject
3¢ property.
i Second, the undisputed evidence demonstrates that U.S. Bank never had notice of the

13 | HOA Foreclosure Sale in this matter.  SPR., whether accidentally or intestionally, cites a

2
o
A=

transcript from a deposition given by U.S. Bank’s witness in a separafe and wnrelared master 10
claim that 1.8, Bank had actual notice of the HOA Foreclosure Sale. In reality, the testimony of |

U.S. Bank’s representative in this matier demonstrates conclusively that U8, Bank did not.

receive any of the HOA foreclosure notices and was completely unaware of the HOA Foreclosure |
=17 Sale. U.S. Bank has rebuited the presumption that the recitals in the HOA Foreclosure Deed
i8 regarding the delivery of the notices are correct. They are not,

19 __ Third, SFR’s Motion alsp fails because SFR cannot cstablish that the sale was
20 commercially reasonable, or that 1.8, Bank is uot entitled to equitable relief justifying the setiing
21 aside of the sale. Here, the Property was sold for $14,000, just 6 percent of the Property’s fair
22 market value of $228.000. Pursuant to the Nevada Supreme Couwrt’s ruling in Shadow Wood v.
23 Homeowners Ass'n ine. v. New York Cmity. Bancorp, Inc., the sales price is grossly inadeqguate as
24 ~ a matler of law and is sufficient on its own to justify the setiing aside of the sale.

25 However, even if the sales price were not considered grossly inadequate, the HOA

26 || Foreclosure Sale must still be set aside because the inadequate price was occasioned by frand,

27 | unfaimess and oppression. Not only was U8, Bank precluded from protecting ifs interest in the |
28 | Property because it did not receive any notice of the sale, the sale also violated the automatic stay

AA_0686
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| put in place by the borrower Lucia Parks’ bankruptey filing. U.8. Bank properly sought relief
from the automatic stay io conduct its own foreclosure sale, but neither SFR nor the HOA sought |

or obtained such relief.  The sales price of the Property was necessarily and significantly

depressed by Parks’ bankrupicy filing, which justifies a finding of commercial unreasonableness

and the setting aside of the sale,

Fourth, SFR is not entitled to quiet title in its name because it is not a bong ide purchaser.
SFR had constructive and record notice of U.S. Bank’s Deed of Trust on the Property. SFRK

acknowledged through deposition tostimony that purchasing the Property would bring a

heen filing lawsuits for several months prior to the HOA Foreclosure Sale n aun effort to |

extinguish banks’ security interests. SFR cammol claim that it was unaware of U5, Bank’s

competing interest in the Property.

Finaily, SFR is not entitled to sumunary judgment on U5, Baok’s intentional interference

with coniractual relations claim because the undisputed evidence shows that U8, Bank hes
established all the elements of the claim. SFR does not dispute that 1.5, Bank had a contractual |

relationship with Parks, that SFR was aware of that contract, that the HOA Foreclosure Sale

caused an actual disruption of the contract or that 1S, Bank has suffered damages as result,

SER’e argument that it did not “inferdionally” dismapt the contract is withoul merit. By

purchasing the Property at the HOA Foreclosure Sale, SFR necessarily intended to obtain the

§ 8FR is not entitled to summary judgment in its favor.

For all of these reasons, U.N. Bank reguests that the Court deny SFR’s Motion,
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| significant risk of Htigation to quiet title. It thus knew of and appreciated that U5, Bank would |

claim an interest in the Property that survived the HOA Foreclosure Sale. Indeed, SFR itself had

| Property free and clear of U.5, Bank’s securily interest. Indeed, extinguishing the Deed of Trust |

is the very purpese of this suit. U.S. Bank has established all of the elements of this claim and
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118 FACTUAL BACKGROUND

1.8, Bank incorporates its statement of undispuied material facts as outlined in its
Renewed Motion for Summary Judgment previcusly filed on January 24, 2017,
L ARGUMENT

A, The HOA Foreclosure Sale §s Void ab fnifio beeause i Vielated the Automatic
Bankruptcy Stay.

SFR cannot bear its burden of proving that title should be guieted in i1s name because SFR
never acquired a valid interest in the Property. To the contrary, the HOA Foreclosure Ssle, and

by extension SFR’s claimed interest in the Property, is void becanse the HOA Foreclosure Sale |

il violated the provisions of 11 U.S.C. § 362, which precludes “any act to create, perfect, or enforce |
| any lien against property of the estate” and “any act to create, perfect, or enforce against property
§of the debior any lien io the extent that such Hen secures a claim that arose before the

commencernent of the [bankruptoy] case.” 11 U.S.C.A, § 362(a)43-(5).

Generally, the antomatic stay arises ai the filing of the bankruptcy petition and continues

with respect to an action against property of the estate until the property is no longer property of
| the estate. With respect to other actions, the stay continues until the earlier of the closure of the
case, the dismissal of the case, or the grant or denjal of a discharge. 11 U.8.C. § 362(c). As the |
'; Ninth Circuit has explained, “the aviomatic stay is self-executing’ and ‘sweeps broadly,
| erjoining the commencement or continuation of any judicial, administrative, or other proceedings
against the debtor.’” In re Wardrobe (quoting fn re Grwmz, 202 F.3d 1074, 1081-82 (8th Cir,
1 2000) (en banc)). Through its broad scope, the stay not only provides the debtor with protection
from its creditors, it “gives the bankruptey court an opportunity to harmonize the interests of both

debtor and crediiors while preserving the debtor’s assets for repayment and reorganization of his

or her obligations.” /4 (internal quotation and cltation omitted),
In light of the above, the Ninth Circuit has long held that acts taken in violation of the
automatic stay in bankrupicy are void ab initio. In re Schwariz, 934 F.2d 569, 571 (9th Crr.

1992), Critically, the voidness of the act is not dependent upon intent or willfulness. Jd To the

il contrary, the act is void by operation of law. Id The rule is self-executing, such that it is not
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necessary for the bankruptcy court to declare the act in question void. Jd The party relying on

the challenged act instead bears the burden of seeking a determination from the bankruptey court
that the stay did not preclude . % at 572,
There is no dispute that Parks filed her bankrupicy petition on August 23, 2010, or that

she remained in bankruptey until September 27, 2014——more than 18 months after the HOA sold

the Property in vielation of 11 ULS.C. § 362{a). Nor is there any dispute that despite the pending

bankruptey, the HOA recorded the HOA Lien without seeking relief from the automalic stay, or
that the HOA, through its agent, NAS, went on o record the HOA Notice of Defgult, record the

HOA Sale Notice, and even purportedly sell the Property through foreclosure without ever

seeking, much less obtaining, relief from the bankrupicy stay. Nor did SFR seek a determination
{ from the bankrupicy court that the HOA Foreclosare Sale through which it claims to have

 acquired title to the Property did not violate the automatic stay; to the conirary, S5FR never

atiemnpted {o determine whether the Property was subject o the stay. Tr. of Deposition of Paulina

| Kelso, gs Rule 30(b)6) designes for SFR, May 17, 2016 (“Kelso Dep.”) at 27:8-20, attached as |

| Exhibit 4 1o U.S. Bank’s Mot for Summ. . Had it done so, SFR would have discovered that

Parks was in bankruptcy and that the HOAs efforts to sell the Property viclated 11 USCL§ |
362(a). But regardless of SFR’s diligence, or lack thereof, the sale is voud,

As a matter of law; STR never obiained valid title to the Property, and SFR is not entitled

to a declaration guieting title in its name or to any of the other relief it seeks in this Consolidated

Action., SFR’s Motion should be denied for this reason alone.

B. The Foreclosure Deed Recitale Are Mot Conclusive Proof of Statutory
Complianee.

Plaintiff is not entitled to rely on the Foreclosure Deed’s recitals and the Foreclosure Deed

{15 not conclusive proof of compliance with the notice requirements of NRS 1163116, ef seq. (the

“Statute™). In SFR Fwvestments Pool I, LLC v, 1.8 Bank N.A., the Nevada Supreme Court noted

that only a “proper foreclosure . .. will extinguish a first deed of trust.” SFR Investmenis Pool ],
LEC v US Bank N.A4.,334 P.3d 408, 419 {2014). The Supreme Court further noled that in order

for an HOA foreclosure to be valid, “a Nevada HOA must notify the owner of delinquent
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assessments,” “must provide the homeowner notice of defanlt and election to sell,” and “must
give notice of the sale to the owner . . SFR fnvestments, 334 P3d at 411,

Plainiiffs assertion that it entitled o rely on the deed recitals i3 undermined by the

1 Nevada Supreme Court’s decision in Shadow Wood Homeowners Ass'n, Ine. v. New York Cmiy.

Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P34 1105 (2016). In Shadow Wood, the Nevada

f Supreme Court reaffinmed that “cowrts retain the power fo grant equitable relief from a defective

torgclosure sale when appropriate despite MRS 116311667 Id at 1110-11, citing Golden v,

Tomiyasy, 79 Mev. 5303, 514, 387 P.2d 989, 995 (1963} (adopling inadequate price plus fraud,

il oppression or unfairness standard); Nev. Land & Morig. Co. v. Hidden Wells Ranch, Inc., 83 Mev. |

501, 504, 435 P.2d 198, 200 (1967 (“In the proper case, the trial court may set aside a {rustee’s
sale upon the grounds of fraud or unfairness.”). The Court further clarified that recitals in statutes

such as MRS 11831166 “do not defeat equitable relief in a proper case; rather, such recilals are

conclusive, in the ahbsence of grounds for equitable relief”” Shadow Wood, 366 P.3d at 1112,

quoting Holland v. Peadleton Mortg Co., 61 CalApp.2d 570, 143 P.2d 493, 496 (1943}

{emiphasis in original},
For the reasons shown below, U.S. Bask is entitled equitable relief justifying the setting
aside of the HOA foreclosure sale.

i. 178 Bank is entitied fo equitable relief because i did not receive actual |
notice of the HOA sole, |

The Court should set aside the HOA Foreclosure Sale becanse the evidence conclusively

' demonsirates that U8, Bank did not receive any of the HOA foreclosure notices in this case. |

SFR’s Motion incorrectly asserts that U.S. Bank received actual notice of the HOA Foreclosure
Sale. (Mot. for Samm. 1., 5:8-17.) This is false. In support of this contention, Plaintifl has, either
inadveriently or inteniionally, cited a deposition iranseript’ from g different case involving a |
separate property as “evidence” that U.S. Bank received notice of the HOA fureclosure sale.

(Mot for Supm, L, 5:8-12; Exhibit 3 to Mot) Instead, US, Bank’s corporaie representative,

case 1o, 3:15-cv-00240-MMI-VPC, Although the deponent, Robert Ferguson, testified in both cases, his testimony

| in the transcript attached to Plaintiff™s Motion is not applicable to this case,

o6 -

AA_0690




I Robert Ferguson, testified that 11.8. Bank did not receive any HOA foreclosure notices prior o

2 i the date of the HOA foreclosure;
£ . LS, Bunk] kuew, fom any ~ from any document,
it ) u pg_ of mﬂ AT '_‘u}n §i oM m L rsceipt of & nodiee
4 _jh om i ainm m-' .i_m-;.n. the assodistion, did v Know aboawd the
o asspeiation fereclosure mi# befove the date of e axsnciation
R foreclosure sale?
b A. N,
7
3 (3 Was Wells Fargo - or, sorry - EL5. Bapk aware that the
) association had a Hen against the property before the date of
2 the association foreclosure sale?
g | A, Mo,

11 | Deposition of Robert Perguson (“Ferguson Depo.”), 61:10-16; 62:1-5, a copy of which is attached 55

£2 1 as Exhibit A (erophasis added),

]
Q
=

13 Additionally, Plaintiffs Motion ignores UK. Bank’s discovery responses on this same

i4 i issue:

15 REQUEST saR &i‘ﬁﬂ%\i{kﬁ”‘d(} 1z
i6 Admit that vou were aware of the Association’s lien on the
17 Property before March 1, 2013,
i RESPOMSE:
14 Deny.
20 REQUEST FOR ADMISSION NGO, &
21 Admit that you were aware of the Association foreclosure sale
22 before March 1, 2013.
23 RESPONSE:
24 Deny.
25 REQUEST FOR ADMISSION MU &
26 & Admit that vou did nwt attend the Association foreclosurs sale on
27 _EE March 1, 2013,
28 ﬁ
-7 -
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RESPONSE;

Admit, gs 1U.S. Bank cannot attend something for which it was not
notified or had no knowledge of.
See U.S. Bank’s Responses to SFR Investments Pool 1, LLC’s First Request for Advmissions,
attached hereto as Lxhibit 8.

Similarly, this evidence rebuts the presumptions in MRS 47.250 that & mailed document
was received in the regnlar course. Here, the testimony from Mr. Ferguson proves that none of
the notices that were claimed 1o be matied were received by U.S. Bank., Ex. A, Ferguson Depo,,
61:10-16; 62:1-3.

Plaintiff has produced no evidence to establish that 1.8, Bank received the notice of

defanit or notice of sale. To the conlrary, all evidence establishes that U.8. Bank never received

| any notice of the HOA foreclosure and had no koowledge of the HOA lien prior to the sale. By
?55 gstablishing that it did not receive any of the notices required by NRS 116, U.B. Bank has
rebutted the presumption that recitals in the foreclosure deed are correct. The fruth s that U.S,

| Baunk received none of the required notices.

2, The HOA Foreclosure Sale was wnfuir and improper because the property
was subject to Parks ' active bankrupicy case. .

As is discussed more fully above, the HOA sale was unfuir and improper because i

violated the automatic bankruptey stay. The sale is therefore void ab initic. B re Schwariz, 9534
F.2d at 571, Because the rule is selfeexecuting, there is no need for the bankruptey court o

_declare the HOA Foreclosure Sale void. /d Instead, the sale is void by operation of law, /4

Even if the Court were to rule that the automatic siay somehow did not vaid the HOA

| sale, the existence of Parks’ bankruptey constitutes sufficient unfairness and oppression as o
it depress the sales price and result in a grossly inadequate sales price. Parks’ bankvuptcy was &

I matter of public record, and the Property was included as an asset in the bankruptoy estate. See

Schedule A — Real Property and Schedule D ~ Creditors Holding Seoured Claims, attached hereto

as Exhibit C. The very existence of the bankrupiey stay i sufficient to cause a depression in the
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sales price, as potential bidders would have reasonably expected that the HOA sale would be void i
for violating the automatic bankruptey stay. |

U.S. Bank, understanding the impact and importance of the automatic stay, properly |
maoved in the bankruptoy court for an order for relief from the stay in order to secure s security
interest in the Property. No other party, including SFR and the HOA, sought ov oblained relief
from the automatic bankruptcy stay.

it was patently unfair and oppressive for the HOA to sell the Property while it was subject

to the automatic bankruptey siay. That unfairness and oppression resulied in a severely

| inadequate sales price. The Couwrt is therefore justified in setling aside the sale for equitable

TCASONS,

B. The HOA Sale Was Commercially Unreasonable.

i, The sale price was grossiy inadequate as o matier of law.

SFR’s argument that title is presumed valid is g red bernng. (Mot. for Summ. J,, 8:22-
10:28.) In any event, 1.8, Bank offered evidence to overcome any presumption that SFR’s title is
valid, The evidence shows that the sale price of $14,000 for a property with a value of $228,000°

vas far less than 20 percent of the Property’s value®, and the Nevada Supreme Court recently |
made clear that such “gross” inadeguacy renders a foreclosure defective, See Shadow Wood
Homeowners Ass'n, Inc. v. New York Cmiy. Bancorp, Inc., Shadow Wood, 366 P.3d at 11UI-13
(relving on the Restatement {Third) of Property: Mortgages § 8.3, which provides that a

“foreclosure sale price obtained pursuant to a foreclosure proceeding that is otherwise regularly |

| conducted m compliance with applicable law docs not render the foreclosure defective unless the |
price is grossly inadequate.”). In other words, under the Restatement, a sufficiently low price
alone can render a sale commercially unreasonable, See id The Restatement provides guidance
about what constitutes “gross inadequacy,” advising that while “[glross inadeguacy cannot be

| precisely defined in terms of a specific percentage of fair market value[, glenerally ... a cowrt is

\\\\\\\\\\\\

provided by U.S. Bapk’s expert appraiser, Scott B, Dugan, See Exhibit | 10 11.S. Bank’s Mot. for Summ. J. SFR did

not disclose an initial expert witness to opine on the fair market value of the Property.

* SFR’s $14,000 purchase price represents only 6 percent of the $228,000 fair market vahee,

-G.
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- warranted in invalidating a sale where the price is less than 20 percent of fair market value” /d

{quoting Restatement (Third} of Property: Mortgages § 8.3, cmt. b).

Centeno v, JPMorgan Chase Bank, N.A., ctied by SFR, does not state anvthing to the |
contrary. Consistent with Shadow Wood, the Court in Centeno stated that a “low” sales price also |
requires a showing of fraud, unfairness, or oppression, but does not mention a “grossly |
inadequate” price, which Shadow Wood distinguished. Had Shadow Woed required a showing of
fraud, opprossion, or unfairness, even for sales for less than 20 percent of the fair market value, it
would not have divided its analysis as it did: first determining whether the price was grossly

inadequate as a matter of law, following the Restatement, and second, determining whether fraud,

oppression, or unfairess existed to support a finding of commercial unreasonableness where the
purchase price exceeded that threshold. Thus, under Shadow Wood, a sale for less than 20
pereent of the fair market value should be set aside as commercially nnreasonable, while a sale in
excess of 20 percent of the fair market value may be set axdde only upon a showing of fraud,

- oppression, or unizimess.

When the Supreme Court of Arizona adopted scction 8.3, it explicitly synthesized the

Restatement’s 20 percent vule with the earlier precedent and majority rule that inadequate price |

it “standing slone would not justify setiing aside {a] trustee’s salel;] there must be in addition proot |
5 of some element of fraud, unfaimess, or oppression as accoumts for and brings about the
i inadeguacy of price.” In re Krohn, 32 P.3d 774, 781 (Ariz. 2002). The Arizona Supreme Cowd,
however, concluded that “gross inadeguacy” is “more than inadeguacy,” and sufficient to justify
| setting aside a sale without any additional showing of fraud, unfairness, or oppression.  Id. Many
~other jurisdictions are in accord. See, e.g, Burge v. F id Rond & Moriguge Co., 648 A2d 414,
| 419 (Del. 1994) (holding that, while mere inadequacy of price is an insufficient ground for setting
: aside ajudicial sale, a grossly inadeguate price is sufficient); drsali v. Chase Home Fin, LLC, 79

| So. 3d 845, 847 (Fla. Dist. Ct. App. 2012) approved as clarified, 121 So. 3d 511, 518 (Fla. 2013)

(holding that the court should vacate a foreclosure sale if there was either fraud or irregulanty m

the sale or if the foreclosure sale bid was grossly or startlingly inadequate); Baskurs v. Beal, 101

i P.3d 1041, 1045 (Alaska 2004) (adopting the Restatement, and recognizing that a foreclosure sale

- 14 -
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iz voidable where either the price is grossly inadeguate or, “where the foreclosure sale price is not

grogssly inadequate, a low price coupled with some other nrregulanity in the foreclosurg

proceeding’™y; Schweitzer v. Stroh, 30 S.E2d 689, 692 (Va, 1944 (holding that sale is voidable

- based either on grossly inadequate price or additional circumsiances of unfaimess).

So construed, Shodow Wood brings Nevada in line with the many States that sef aside
sales for prices of less than 20 percent of fair market value. See, e.g, Will v. Jil] Condominium
Owners’ 4dss'n, 848 A2d 336 (Vi 2004) (veiding an HOA super-priority foreclosure sale,
holding that g price of $3,510 was not commercially reasonable when the fair market value was |
$70,000); see also Allied Sieel Corp v. Cooper, 607 So.2d 113, 120 (Miss. 2006} {a sale lor less
than 40 percent of fair market value “shocks the conscience™); Armstrong v, Csurilla, 817 P24
1221, 1234 {NM. 1991 (foreclosure sales that fall into the 10-40 percent range should not be |
confirmed absent good reasons o do so); United Chlahoma Bank v, Moss, 793 P24 1359 (Okla,
1990} (approximately 20 percent of fair market value); Ballesyne v. Smith, 205 U5, 285 (1907)
(14 percent of fair market value), First Nat. Bank of York v, Critel, 555 NW.12d 773 (Neb. 1996) |
{reversing trial court’s confirmation of foreclosure sale that vielded 14% of the appraised value}.

Beeause the $14,000 purchase price here is only & percent of the $228,000 fair market

It value on the sale date, and thus far below the 20 percent threshold, the price was grossly

| madeqguate as a matter of law,

2. The 20 percent threshold takes info accovnt the economics of a forced
sale.

Fair market value should not be disregarded simply because a foreclosure 15 a “lorced

sale,” as SFR suggests. (Mot for Sumwn. I, 13:13-15:10.) The Restatement’s 20 percent
 threshold for gross inadequacy was defined in the context of a forced sale, and acknowledges the :

fact that prices are lower as the result of such sales. Accordingly, the authors of the Restatement

reached that percentage in light of forced sales, and by its adoption in Shadow Wood, the Court |

did as well, Indeed, the Restatement acknowiedges that the “foreclosare process conunonly fatls

to produce the fair market valoe for foreclosed real estate.” Restatement (Thard) of Property:

| Morigages § 8.3, cmt. a {citing BFF v, Resolution Trust Corp., 511 U.S. 531, 539 (1994)). The

-1 -
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| Comment father notes the well-accepted reasons for low bids at foreclosure salea. Jd However, |

| it nonetheloss sets a threshold for a grossly inadequate price in the context of a forced sale. The |

entirety of 8 8.3 congerns forced sales; if it did not to apply to forced sales, i would be a nullity.

3. There Is significanmt gvidence of fraud, unfuirness and oppression syfficiens
fo result in an inadequate sales price.

Even if Nevada law required evidence of fraud, oppression, or unfaimess in additionio a
grossly inadequate sale price in order to set aside an HOA foreclosure sale as commercially
nnreasonable, there is significant evidence of unfaimess here.

Pirst, the sale was unfair because 1.8, Bank did not any of the foreclosure notices and had |
no notice of the foreclosure procesdings. Ex. A, Ferguson Depo,, 61:10-16; 62:1-5. U.5. Bank

cannot be charged with {ailing to act to protect its interest in the Property when # had no notice .

| whatsoever that its interest might be in jeopardy i this case. This resulted in a significantly
| tower sales price, because the bidders at the sale koew that the Property was encumbered by @ |

il deed of trust.

Second, even if U.S. Bank had received all of the notices, none of the notices contained

- any evidence or information that the HOA was foreclosing on any super-priority portion of the

HOA Hen, And unlike the warning to the homeowner that failure to pay the HOA lien could

result in a loss of the home, the MNotice of Default did not provide warming that the sale could

extinguish a first deed of trust. Thus, not even the Notice of Default nor the Notice of Sale put

1.8, Bank on notice that any action was needed to profect the Deed of Trust. Therefore, even if |

i evidence of unfairness is reguired to set aside an HUA foreclosure sale as unfair, that evidence

exists in this case and the sale should be set aude,

Finally, as described above, the HOA foreclosure sale was unfair, fraudulent and |

| oppressive because it violated the bankruptey court’s automatic stay. Parks’ bankruptey was a |

matter of public record and therefore served as constructive notice to all bidders that purchasing

the Property ai the sale carried s significant risk. The sales price was necessarily depressed due o

it the likelihood that the sale would be voided due to the antomatic stay.

/i
P f
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4. .8, Bank is noi preciuded from seeking an equitable remedy,
\ Without citing authority, SFR contends that 1.8, Bank is not entitled to equitable relief
gven where there is a showing of fraud, unfairness, or oppression because it is a licnholder and
not 2 homeowner, (Mot for Summ. J., 11:1-14.) SFR seeks to negate Shadow Wood by arguing
that equitable relief is available to a homeowner but not a lienholder, but the Skadow Wood court
rade no such distinction. 132 Nev, Adv. Op. 3, 366 P.3d 1105,

SFR also contends that U.S. Bank cannot seek equity because i has an adeguate remedy

at law in the form of money damages. (Mol for Summ. 1, at 11:15-22.3 However, as made clear
in Munger v. Moore, ctied by SFR, a party seeking to “attack”™ a sale of real property may seck
either an equitable remedy or a remedy at law. 8% Cal. Rpir. 323, at *6 (Cal. Ct. App. 1970}
(allowing damages for wrongful sale while noting that the “traditional roethod by which [a sale of
real property] is attacked is by suit in equily 0 set aside the sale™). It is unclear against whom
SFR is suggesting U.S. Bank has a damages remedy; if SFR would prefer to pay damages than
take title subject to the Deed of Trust or have the sale set aside, that would be fine, though U5,
Bank believes SFR is suggesting U.S. Bank has a remedy against the borrower.  Of course, the
contractual remedy of foreclosure is included in a deed of trust is 1o ensure (1.5, Bank would have

a remedy in the event of this precise situation where the borrower is not making paymenis and

pursuing damages would be futile. 1 the Deed of Trust is extingmished, U.S. Bank cannof seek
the remedy of foreclosure and, thus, does not have an adequate remedy.

o SFR Is Not A Bopa Fide Purchaser Because It Had Notice Of The Deed of
Trust and Did Not Pay Valuable Consideration,

As SFR acknowledges, a bona fide purchaser is one who purchases {1} for valuable |

consideration and (2) without notice of a competing or superior interest in the same property. See |

i Berge v. Fredericks, 95 Nev. 183, 187 (1979); Mot. for Summ. 1, 17:28-18:1. The purchaser,

- however, is required to demonstrate that “the purchase was made In good faith, for a valuable |

consideration.” Serge, 95 Nev, at 186, 391 P.2d at 247,
While SFR paid a small amount for its purchase, the amount was grosaly inadequale as &

matter of law, as explained supra, and therefore, was not valuable consideration,
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1 Moteover, SFR purchased the Property knowing that the Deed of Trust holder would |

XN

claim a competing interest, In arguing that fair market value is inapplicable, SFR argues that the |

Lal

value of the property was reduced due to “{tihe nature of the litigation taking place at the time ...

4 | and the resulting inability to obtain title insurance.” (Mot for Summm, ., 13:220-21 . Additionally,

(-

L SFR’s corporate representative admitted during her deposition that SFR knew that purchasing this
6 property carried a significant risk of litigation. See Deposition of Paulina Kelse ("Kelso Depe.”),
7 62:12-63:8, 54:22-23, attached hereto as Exhibit B, With regard to the specific property at issue
& in this case, Ms, Kelso stated the following:
9 f Q. Okay. \a----ct s talk ghout the risk of ltgation. You mentioned that
0 | was one of the visks that SPR unsdertskes when bidding on one of

these houses, What are the tisks of litigation? What are the known
o risks o SFR whett they go to bid ou this house, for
1 inxtance? What were the known risks of litigstion with TR aid to
this house!

2
TH TS MS. HANKS: Objection. Scope.
' THE WITNESS:
A Specific to this house, the fact that they're purchasing the
house at an HOA foreclosure sale, that would be the risk of
litigation.

BY MR, DELIKANAKIS:

- Q. Why is there & risk of litigation?
18 ME., HANKS: Objection. Scope.
g THE WITNESS: |
15 A, The reason that there's a risk of litigation is for one, SFE has — at
e | this time for this house, had knewn — had some experience in
A — gnd knew probably that there was chance that there couild
S be Lifigation,

22 | Fx. B, Kelso Depo., 65:22-66:16 (emphasis added). Mas. Kelso further testified:

{J. When SFR purchases § priiperty eng unshered by a us,.i o ot trast at
an HOA \;dm does it know even Bofure the sale I's mare likety
24 than not going to end up m ltigation?
25 | - MS. HANKS: Objection. Scope,
26 4 THE WITNESS:
oy | A, I wouldn't say more likely than not, but SFK does know that
Ay

there 1s 2 risk.

28 | Ex. D, Kelso Depo., 70:17-23,

-~ 14 -
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SFR cannot have it both ways — arguing both that it had no notice of a competing interesi,

and that its purchase price was justified becavse it was basically buying a tithe dispule,
Additionally, by the time SFR purchased the Property in March 2013, it had already filed lawsuits
for propertics it had purchased where banks took the position that the deed of frust was nol

extinguished. See, e.g., SFR Imvesiments Pool 1 v. US. Bank, 334 P.3d 408 2014y (where 5FRK

filed an action to quiet title and enjoin deed of trust trustee’s sale in December, 2012). Because |
SFR knew the status of the Deed of Trust would be at issue, SFR is not a bona tfide purchaser,

B, 1.5, Bank States a Valid Claim for Intentional Interference with Coniraetf.

Summmary judgment on 1.8, Bank’s intsntional interference clatim is not appropriate here
because UK, Bank has established all of the elements of the claim. Intentional interference with
contractual relations requires the claimant to establish: (1} the existence of “a valid and existing
coniract; (2} the defendant’s knowledge of the coniract; (3} intentional acts mtended or designed
1o disrupt the contractual relationship; {4) actual disruption of the contract; and (5) resulting
damage.” JJ Indusiries, LLC v. Bennett, 119 Nev, 269,274, 71 P34 1264, 1267 (2003},

SFR produces no evidence o refute the elements of this claim. Insiead, U5, Bank has |
shown that the irregularities with the HOA s foreclosure sale induced a breach of the Deed of
Trust by removing Parks’ ability to fender the Property as security for the Isan. SFR is not
entiiled to summary judgment on this claim.

First, U.S, Bank has a “valid and existing” contract with Parks via the Deed of Trust. SFR 55
does noi dispute this. MNor does SFR dispute that Parks breached iis cohtract with U.S, Baok
when the Property, and thus U5, Bank’s security, was sold.

Second, SFR does not argue that it was unaware of the contractual relationship with Parks.

Weor could SFR make such an argument. Nevads has long recognized the “well-known principle
that the public recording of real estate deeds constitutes constructive notice of the transaction.”
Bemis v. Estate of Bemis, 114 Nev, 1021, n. 2, 967 P24 437 {1998}, citing Allen v. Webh, 87 Kev.
361, 269, 485 P.2d 677, 682 {1971), The law, therefore, recognizes that prior to purchasing the
Property, SFR had notice of the Deed of Trust, and therefore the comract, between U.S, Baok and

Parks.
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Third, U.S. Bank has shown evidence of 8FR’s inmtentional acts designed to disrupt the
contract. In arguing that it did not intend to induce a breach of the Deed of Trust, 3FR ignores |
the purpose of the Deed of Trust. Parks was required to be “lawfully seised of the estate hereby
conveyed and has the right to grant and convey the Property . . .7 See Deed of Trust at p. 3, |
Exhibit 1-D to Plaintiff’s Mot. £ Summ. J. There is no doubt that Parks’ ability to grant and
convey the Property, an ability SFR intended io eliminate by purchasing the Property and filing
the instant lawsuit, was an essential covenant of the Deed of Trust. SFR intended to, and in fact |
did, cause Parks to breach that covenant of the I3eed of Trust.

Additionally, SFR’s knowingly interfered with the counfract between U8, Bank and the
Borrower by wrongfully obtaining possession of the Property in violation of the bankruptey stay.
SFR never sought relief from the automatic stay in bankruptey court. Ex. I, Kelso Depo., 57:20-
| 5%:15, 11.8. Bank, on the other hand, appeared in Parks’ bankrupicy case and moved for reliet
from the automatic stay in order {o exercise ifs rights under the Deed of Trust. In contrast, 3FK
violated the stay, of which it had constructive npotice, by purchasing the Property at the HOA sale,
SFR’s purchase of the Property disrupted 118, Bank’s ability to foreclose on the Property, which
was its right under the Deed of Trust. SFR wrongfully obtained possession of the Property and
| has attempted to extinguish U5, Bank's sccurnity inferest,
Finally, U.S. Bank has been damaged by the loss of ity security interest, which is a direct

consequence of SFR's actions.  SFR does not dispute this. Indeed, extinguishing 115, Bank’s
Deed of Trust is the central objective of SFR’s lawsuit,

E. SFR Is not Entitled to Summary Judgment on U.S. Bapk's Guiet Title or
Wrongiul Fereclesure Claims.

For the reasons more fully described above, the undﬂispuied facte in this case preclude an
order quicting title to the Property in SFR and rather support U.S. Bank’s claim for wrongful
foreclosure, For the same reasons, STR is not entitled to summary judgment on its own claim for
wrongful foreciosure.

First, as demonsirated above in Section AL, the undisputed facts estgblish that U.S. Bank

i did not receive any of the HOA foreclosure notices.  Moregver, U.8. Bank has rebutted the

- 16 -
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| presumptions contained in the Foreclosure Sale regarding compHance with the HOA Foreclosure |
Statute. ¥x, A, F erguson Dlepo., 61:10-16; 62:1-5. Second, U.N. Bank established that the HOA 5

Foreclosure Sale was wrongful because it was commercially unreasonable. The price obiained by

the HOA and paid by SFR is, by law, grossly inadequate because it resulted in a sales price that
was only & percent of the fair market value of the Property. The HOA Sale was also unfair and
wrongful because i violated the bankrupicy cowrt’s automatic stay.  Because the HOA
Foreclosure Sale was wrongfid, U.S. Bank’s Deed of Trust survived and 118, Bank’s later
foreclosure sale was valid,

IV, CONCLUSION

For the foregoing reasons, U.S. Bank respectfully requests that this Court DENY Plaintiff

1l SFR Investments Pool 1, LLC s Motion for Summary Judgment m its entirety,

DATED February 7, 2017, SNELL & WILMER Lip

Damel S, Ivig, Esq.

3883 Howard Hughes Parkway, Ste. 1100
Las Vegas, Nevada 89169

Astorneys for Defendam US BANK NA., a
national banking association as Trustee for
the Certificate Holders of Wells Fargo Assed
Securities Corporation, Movigage Pass-
Through Certificates, Series 2006-4R4

- 17 -

AA_0701




ok

1)

: T ﬁ o
Lot e

i1 |
17

16 |

I8

19

1, the undersigned, declare under penalty of perjury, that I am over the age of cighteen

(18) vears, and | am not a parly to, nor interested in, this action. On February 7, 2017, L caused to |
- be served a true and correct copy of the foregoing ULS, BANK'S OPPOSITION TO SFR
INVESTMENTS POOL 1, LLOS MOTIOK FOR SUMMARY JUDGMENT by submiiting
it to the above-eniitied Court for electronic filing and/or service upon the Court’s Service list

pursnant to the Fighth Judicial District Cowrt’s Administrative Order 14-2 dated May 9, 2014,

DATELD: Pebruary 7, 2017

\\\\\\\\\\\\\\\\\\\\
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In The Matter OF:
SFR Investments Pool I, LLC vs.
US. Bank, N.A., et al.
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February 10, 2016
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30(h)6) Robert Ferpuson ~ Febrouary 18, 2016
SFR Investments Pool 1, LLC vs, U5, Bank, N.A., et al.

Page 1 Page 2
DISTRICT COURT 1 APPEARANCES:
TLARK COONTY, NEVADA 2 For Plaintiffs SFR Investments Pool 1, LLC:
3 LAW OFFICES OF KIM GILBERT EBRON

BY: DIANA £5. CLINE EBRON, ESQ.

SFR INVESTMENTS POOL 1, LILC, = ) 4 suite 110
Naevada limited liability company, 7625 Dean Martin Drive, Suite 110
o } 5 Las Vegasg, Nevada 83139
Plaintiff, : TEL: (7062} 485-3300
} CASE NC: A-13-678814-C & FAX: {(702) 485-2301
V8o } CONSOLIDATED WITH B-wail: Dianahkiwmlaw.com
} CRSE RO: 2A-L1-6BB734-C 7
U3 BANE, N.A., a national banking } DEPT NO: XXXI
association as Trustee for the } % For Thizd-Partv Defendants Copper Ridge Communit
Certificate Holders of Wells Fargo )} Aasochtion: = = =8 LOpP ks - ¥
Aaset Securities Corporation, 3 Q
Mortgage Pass-Through Certificates.) srw TRYT. TRWSEN &
Series 2006-AR4 and LUCTIA PARKS, ) 10 %ﬁgigﬁoﬁz @i&%gR’Egg?“ENEﬁN % SANDERS
an individual ., DOES T through X, ; 7401 West Charleston Beulevard
and ROE CORPCORATIONS I through X, } 1 fasmwe&as -Nev;éalsélaﬁ—lioi
: U 3 . LE) vag 3 i
inclusive, 3 1o TEL: {702} 3854-7000
A FAX: {702} 2385-7Q000C
Defendants. { . E-mail: TWaite®alversontaylor.com
! 13
!
Y
!

SFR INVESTMENTS POOL 1, LLC: a DEPQSITICON QF;: 14

Nevada limited liability company, ) ROBERT FERGUSON For Third-Party Delendant Nevada Associatiom

Services, Inc:

} PURSUANRT 70O MRCE 30{B} i{§) 15
Pladntiff, ) PERACK MOST KNOWLEDGRABLE e e N .
YOG, BANK . THE LAW OFFICHS OF RICHARD VILKIN, P.C.
_— ; 18 BY: RICBARD J. VILEKIN, E3Q.
3 1288 Crimsgon Sage Avenus
U3 RANK, N.A., a national banking |} Taken at: 17 Banderson, Nevada 83012
apaccintion as Trustea for thse } The Law Officas of TEL: {762} ﬁ!§“32f1
Certificate Holders of Wells Fargo )} Kim Gilbert @bron |48 FAX: {702} 476-3212
Asset Securities Corporaticn, } Suite 110 BE-walil: Richard@vilkinlaw.cowm
Mortgage Pass-Through Certificates,! 78215 Dean Martin Drive 19
Series I005-ATR4; NV WEST SERVICING,} Las Vegas, Hevada BH13R For Defendant U.S5. Bank:
LLC, a Nevada limited liability ) 20
company, as Trustee Ffor NASEVILLE )} on Wednesday, . SNELL & WILMER, LLEY
TRUST 2270; DOES I-X; } February 10, 2018 L BY: JOBEN &S, DELIKANAELIS, ES3Q.
and ROES 1-10, inclusive } at 3:21 p.m. 3883 Howard Hughes Parkway
} 22 Suite 1100
Defendantsa. 3 Las Vegas, Nevasda 831488
) 23 TEL: {702} 784-B2C0O
} FAX: {702} 784-5252
% 24 E-malil: IDelidanakis@swlaw.com
I
} 25 Also Fresent: Brian ¢'Laughlin
Page 2 Fage 4

[
H
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o
=
P

NV WEST SERVICING, LLC, a Nevada

}

}
limited company. as Trustee for } 2

NASEVILLE TRUST 2270, }

Crogs-Claimant, ) 3 EXAMTINATION: PALGE
3
ve. ; 4 EXaMIHATION BY MS. EBRON 7

3

F
NATIONAL DEFAULT SERVICING 3 5
COGRPORATION, an Arizona } &

Corporation; DOES XI through XX, 3
inclusgive, M 7
) ¥
g
g
i0
B 13

DEPQSITION QF ROBERT FERGUSON
PURSUANT TOQ NRCP 3G (B} (5} 12
PERSON MOST ENOWLEDGEABLE
U.3. BANK i3
Taken at The Law Offices of Kim Gilbert Ebron 14
7625 Dean Martin Drive
Suite 110 15
Las Vegas, Nevada .
18
on Wednesdsy, February 10, 20L&
3:21 p.m. 17
i8
19
20
1
22
Job Wo., 21227 43
Deps International - Las Vegas 24
Reported by: Andrea Martin, JSR, RPR, NV CCR 887 t
Certified Realtime Reporter 25
Depo International (i) Pages 1 -4

(702} 386-9322 or (888) 982-3299 | www.depeinternational.com
AA_0705




30(h)6) Robert Ferpuson ~ Febrouary 18, 2016
SFR Investments Pool 1, LLC vs, U5, Bank, N.A., et al.

Page 5 Page 7
1 EXBI®ITS -, . < .
1 Las Vegas, Nevada; Wednesday, Febroary 10, 2016
2 MARKED DESCRIPTION PAGE 5 321 p.n
3 EMHIBIT L Sacond Amended Hotice of 30 (b) {6} g ] —~)' o
4 Depcsition of U.S. Bank 3 = -
5 EXHIBIT 2 Fixsd/ddiustable Rats Note 11 4 (11'1 dan Off—thﬁ-l‘ﬁ'Ct}rd fﬁ%C‘UbSiOﬂ hﬁld
EXYTBIT 3 Deed of Trust 13 |08 prior to the commencement of the
6  xutEIT & Dec lazation of Covenants, 15 | 6 proceedings, counsel agreed to waive the
Z o S e L g hems for 7 court reporter's requirements under Rule
G EXHIBIT 5 Grant, Bargain, and 3ale Desd ig g Bi)(b)(&l" Ofthf.’f N@V&da 1{11133 Of L"}'Vli
” EXHIBIT 6 Substitution of Trustee and Full 17 3 Pl‘OCQdUIQ.)
g Reconveyance 10 ROBERT FERGUSON,
1l =xmys:T 7 Netice of Vielation (Lien) 17 111 having been first duly sworn by the court reporter
12 ZXMIBIT 8  Releams of Wotics of Delinquent 18 112 totestity to the truth, the whole truth, and
i3 . o _, 13 nothing but the truth, was exammed and testified
EXHYBIT 9 Releasse of Notice of Delinguent 1s _ o
14 Asgessment Lien 14 under gath as follows:
15 myymrsIr 190 Iéotlifeu o§ Degauét 211% El\_eci;:ion tto . 18 118 EXAMINATION
e ndex ce [e] Trasc MPOYTAan : P - .
16 Notice 16 BY MS. EBRON:
17 EXSIBIT 11 Certificate. State of Wevads 28 {17 (¢ Good afternoon. 'm Diana Cling Ebron. |
FoOrecliosura eCilation rogram ~ . REPCUR .
18 18 represent SER Investments Pool 1, LLC, in this
EXHIBIT 12 Corporation Assignment of Deed of 20
19 Trist 15 matter, as well as the last one,
20 EXHIBIT 13 Notice of Trustes's Sals 22 {20 Can you please state your name for the
21 Ex3IBXT 14 Subetitution of Trustes 24 1 record.
22 EXHIBIT 1% Nctice of Trustee's Sale 26 |22 A Robert Fe‘"g“a‘i@n& FeB-R-G-U-5-0-N,
23 HEXHIBIT 1§ Accommodation Notice of Delinguent 28 (23 Q And yOU'I’@ einployed b}’ Wells Fargo Ba'nkﬂ
Agsessment Lien 04 N A7
24 _ . _ 4 INLALY
25 EXHIBIT 17 Assignment of Morigage 28 25 A [am.
Page & FPage 8
1 EXBIB®BITS R : .
, MAREED DESCRIFPTION PAGE | L MS., EBRON: I'm going 1o let counsel go
| EXHIBIT 18 Hotice of Default and Election o zs | 2 ahead and represent themselves so we know who all s
3 Sell Undexr Homeowners Assoclation e
4 Lien 3 here.
f; BYXHIBIYT 19 Notice of Forsclosure Sale 32 4 MR. WVI&EIE’ Trevor "Nraite on b@half Of
. EXHIDIT 20 Foreclusure Deed sz | 5 Third-Party Defendants Copper Ridge Community
?; EXHIBIT 21 HNotice of Trustse's Sale 33 6 AssoCiation.

. ENHISIT 23 Trustes's Deed Upon Sale 32 | 8 Third-Party Defendant, Nevada Association Services,
” EXHIBIT 24 Sh::arlt Form Deed of Trust and 35 3 ]TlC. . ) . ) i
10 Aesigmments of Remts 10 SPEAKERI: Brian O'Laughiin, in-bouse with

11 =xHrssT 25 Notlierog DeI;flault and Eiection t‘::o is 11 \,‘i‘,"eﬂsj Fﬁl‘go
e nder Homeowners Asscociation o e e ) . .
12 Lien 12 MR DELIKANAKIS: John Delikanakis with
2  EXHIBIT 28 Letter dated April 27, 2012 , from 37 13 Sngﬂ & \R’Yihner on behalf Of s, Bank.
Assessment Management Services,
14 *Rke: Green Valley Ranch Community, 12 BY MS,. EBRON:
Iope.® . _ ‘ . .
15 _ ) 15 Q  Before we started today, we discussed with
. EXHIBIT 27 DHMNotice of Foreclopure Sale 35 ; , . :
L b e o ores 1 o |16 counsel that we would meorporate background
BX x creenshot "L¥T Procssas Notes R . , . .
17 VAR" 17 information, vour employment history, that type of
18 EXHIBIT 29 Trustee's Sale Guarantee 53 118 thi’ilg‘, froma d@pOSiﬁOH taken on March r.u!thﬁ
19 19 2013, Case No. A-13-686439-C.
20 20 Are you okay with that?
21 1 A Yes,
22 22 Is there anything you wanted to updata?
23 23 A In the deposition transeript you just
24 24 referenced, I used to be a notary with the state of
25 25 QOregon, and { did not renew that, so I'm no longer a

Depo Infernational
(702} 386-9322 or (888) 982-3299 | www. depointernational.com

{2} Pages 5-8
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Page 9

notary.

(3 Thank you.

(Deposition Exhibit 1 was marked for
identification.)
BY MS. EBRON:

@ Can vou please take a look at what's been
marked as Exhabit 1.

A Okay.

3 Do you recognize this document?

A lde.

Q  What is it?

A This is a notice of deposition for today’s
deposition.

(3 This 1s for the deposition of U.S. Bank,
N.A., a National Banking Association, as Trustee for
the Certificate Holders of Wells Fargo, Asset
Securities Corporation, Mortgage Pass-Through
Certificate, Series 2006-AR4,

Whenever [ refer to "U.S. Bank,” 'm going
to be referring to it as "the trustee.” Okay?

A Okay.

(  IfIrefer to "the vust,” 'l be
referring to the trust known as Wells Fargo Asset
Securities Corporation, Mortgage Pass-Through
Certificate, Series 2006-AR4, Okay?
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Page 11

A Okay.

(3 There arc topics that start on Page 3 and
g0 to Page 23, Have you had a chance to review
those before today?

A I've reviewed the 23 topics.

¢ And are you the person that U.S. Bank has
designated to testity on its behalf for these
topics”?

A Yes.

(¢ What is the relationship between ULS. Bank
and Wells Fargo such that vou would be designated as
the witness?

A Wells Fargo Bank, N.A,, is the servicer
for the loans on behalf of the trustee, which is
.S, Bank.

{(Deposition Exhibit 2 was marked for
identification.)
BY MS. EBRON:

(3 Can you please look at what's becn marked

as Exhibit 2.

A (Complies.y Okay.

QDo you recognize this document?

A 1do.

3 What is it?

A This is a note the borrower executed on

it
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A Okay.

(3 1In addition, there's some other
definitions. Un Page 3, there's a definition of
"property.” it's the real property located at
2270 Nashville Avenue, Henderson, Nevada 89052,
Parcel No. 178-19-712-012.

For the purposes of this deposition,
whenever | talk about "the property,” I'm referming
to the one on Nashville Averue. Okay?

A Okay.

(} Inaddition, there's a definition of
"association,” referring to Copper Ridge Community
Association. 50 unless otherwise specified, when |
talk about "the association,” Pm referring to the
Copper Ridge Community Association. Okay?

A Okay.

(3 There's alse a reference to “the
association foreclosure sale.” When [ talk about
that, I'm talking abowut the auction held on
March 1st, 2013, by Nevada Association Services,
Inc., on behalf of the association. Okay?

A QOkay.

@ From time o time doring the deposition, |
may refer to Nevada Association Services as NAS.
All right?

ok W B3 e

W@ -1 O

25

Page 12

December 30th, 2845,

}  When you talk about "the borrower," are
vou referring to Lucia Parks?

A fam,

3 Do you know what information was redacted
from the top left-hand corner of the first page of
the note?

A A mortgage loan number.

@ Do you know what this stamp at the bottom
right-hand corner that says "Exhibit 1" 1s referring
to?

MR DELIKANAKIS: (Indicating.)

A {doaot,

BY MS. EBRON:

¢ Did you have a chance to ook at the
original wet-ink signature note?

A 1 did not.

@ Do you know where that note is located?

A This note is in our vaults in Minneapeolis,
Minnesota,

(¢ How do you know that?

A 1locked in our servicing platform and
determined that the custodian of the collateral
documents was Wells Farge Bank and that the address
of the particular vaull that this loan - these loan

Depo Infernational
(7023 386-9322 or (888) 982-3299 | www. depointernational.com
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Fage 13 Page 15
1 documents are housed is in is in Minneapolis., 1 was transferred to the trust,
2 QDo you know who input that information 2 ¢ How do you know that?
3 into the place that you looked? 3 A Just the general banking practice of
4 A The data would have been input into ounr 4 transactions such as these,
5 system of record by somieone who worked while 5 @ In Exhibit 3, can you look at the page
& onboarding this loan into our loan servicing ¢ that's Bates Stamped USBOG002Z1.
7 platiorm. 7 A (Complies.y Okay.
g (J  When was this foan onboarded into your g QDo vourecognize this?
¢ scrvicing platform? g A [do.
10 A At the time of origination in Decemberof |10 (¢ What 15 1t?
11 2808, i1 A t's a planned unit development rider.
12 {Depositicn Exhibit 3 was marked for 12 (3 Why did Wells Fargo include 1t in the deed
13 identification.) 13 of trust?
14 BY MS. EBRON: 14 A Tt informs the borrowers of their
15 3 Can you look at what has been marked as 15 responsibility to keep in compliance and curvent
16 Exhibit 3, please. 16 with their requirements under the PUD,
17 A {Complies.} OUkay. 17 (¢ [s it fair to say that Wells Fargo was
18 QDo you recognize this document? 18 awarc of the homecowners association when it
19 A Ide. 15 originated this loan?
20 ¢ Whatis it? 20 MR, BELIKANAKIS: Objection: Form of the
21 A This is a deed of trust regarding the 21 question; also calls for a legal conclusion.
22 property in guestion in this matier, with the 22 A Wells Fargo was aware that the loan was ~
23 borrower of Lucia Parks, 23 that the property was located within a FUD.
24 (3 And is this the deed of trust that was 24 {Deposition Exhibit 4 was marked for
25 cxecuted to secure the note that we marked as 25 identification.}
Page 14 Page 168
1 Exhibit 27 1 BY MS. EBRON:
2 A tis, 2 Q  Can you look at what's been marked as
3 (¢ Who onginated this loan? 3 Exhibit 4, please.
4 A Wells Fargo Bank, 4 A (Complies.}
5 (3 When did U.5. Bank obtain an interest in 5 (3 I'm