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NOTC 
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@KGElegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@KGElegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@KGElegal.com 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139  
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
SFR INVESTMENTS POOL1, LLC a Nevada 
limited liability company, 
 

Plaintiff, 
vs. 

 
US BANK, N.A., a national banking 
association as Trustee for the Certificate 
Holders of Wells Fargo Asset Securities 
Corporation, Mortgage Pass-Through 
Certificates, Series 2006-AR4 and LUCIA 
PARKS, an individual, DOES I through X; 
and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

 Case No. A-13-678814-C 
Consolidated with 
Case No. A-13-688734-C 
 
Dept. No. XXXI 

 
NOTICE OF BANKRUPTCY ORDER 
GRANTING RETROACTIVE 
ANNULMENT OF THE AUTOMATIC 
STAY 

 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 
 

Plaintiff, 
vs. 
 
U.S. BANK, N.A., a national banking 
association, as Trustee for the Certificate 
Holders of Wells Fargo Asset Securities 
Corporation, Mortgage Pass-Through 
Certificates, Series 2006-AR4; NV WEST 
SERVICING, LLC, a Nevada limited liability 
company, as Trustee for NASHVILLE TRUST 
2270; DOES I-X; and ROES 1-10, inclusive, 

 
Defendants. 

  

NV WEST SERVICING, LLC, a Nevada 
limited liability company, as Trustee for 
NASHVILLE TUST 2270, 

  

Case Number: A-13-678814-C

ELECTRONICALLY SERVED
5/19/2017 5:41 PM
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Cross-Claimant, 
vs. 
 
NATIONAL DEFAULT SERVICING 
CORPORATION, an Arizona Corporation; 
DOES XI through XX, 

Third Party Defendant. 

SFR Investments Pool 1, LLC (“SFR”) hereby files its NOTICE OF BANKRUPTCY 

ORDER GRANTING RETROACTIVE ANNULMENT OF THE AUTOMATIC STAY. As 

promised in SFR’s Motion for Summary Judgment and during the Status Check of April 21, 2017, 

SFR hereby provides the written order regarding the retroactive annulment of the bankruptcy of 

Lucia Parks. This order is hereby attached as Exhibit 1.  

 

DATED this 19th day of May 2017. 
KIM GILBERT EBRON 
 
 
/s/__Jaqueline A. Gilbert, Esq.____  
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@KGElegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@KGElegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@KGElegal.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 19th day of May 2017, pursuant to NRCP 5(b), I served 

via the Eighth Judicial District Court electronic filing system the foregoing NOTICE OF 

BANKRUPTCY ORDER GRANTING RETROACTIVE ANNULMENT OF THE 

AUTOMATIC STAY, to the following parties. 

 

 
 

 
/s/ Zachary Clayton 
An employee of Kim Gilbert Ebron 
 

AA_1139
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This form is mandatory.  It has been approved for use by the United States Bankruptcy Court for the Central District of California. 

June 2014 Page 1 F 4001-1.RFS.RP.ORDER 

Attorney or Party Name, Address, Telephone & FAX 
Nos., State Bar No. & Email Address 
David I. Brownstein (SBN 195393) 
Law Office of David I. Brownstein 
PO Box 16474 
Irvine, CA 92623 
(949) 486-4404 p 
(949) 861-6045 f 
david@brownsteinfirm.com 
 
 
 
 

FOR COURT USE ONLY 
 

 Attorney for Movant 
 Movant appearing without an attorney 

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA – SANTA ANA DIVISION 

In re: 
 

RICHARD PARKS, and 
LUCY PARKS, 
 
 
 
 
 
 
 
 

 

 

CASE NO.: 8:10-bk-21738-TA 

CHAPTER: 11 

ORDER GRANTING MOTION FOR  
RELIEF FROM THE AUTOMATIC  

STAY UNDER 11 U.S.C. § 362 

(REAL PROPERTY) 

DATE: 3/28/2017 

TIME:  10:30 am 

COURTROOM:  5B 

PLACE:  Ronald Reagan Federal Building 

   411 W. Fourth Street, 5
th
 Fl. 

   Santa Ana, CA 92701 

 Debtor(s). 

Movant:  SFR INVESTMENTS POOL 1, LLC 

 
1. The Motion was:   Opposed   Unopposed   Settled by stipulation 
 
2. The Motion affects the following real property (Property): 

 
Street address: 2270 Nashville Ave      
Unit/suite number:         
City, state, zip code: Henderson, NV 89052     
 
Legal description or document recording number (including county of recording): 

LOT FIVE (5) IN BLOCK FIVE (5) OF FINAL MAP OF PARCEL 40, A COMMON INTEREST COMMUNITY, AS SHOWN BY MAP 
THEREOF ON FILE IN BOOK 71 OF PLATS, PAGE 68, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, 
NEVADA AND AS AMENDED BY THAT CERTAIN CERTIFICATE OF AMENDMENT RECORDED DECEMBER 18, 1996 AS 
INSTRUMENT/FILE NO. 959 IN BOOK 961218 AND AS SHOWN BY MAP THEREOF ON FILE IN BOOK 77 OF PLATS, PAGE 57, IN 
THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA      Parcel No. 178-19-712-012 

  See attached page.  

FILED & ENTERED

MAY 15 2017

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKsteinber

Case 8:10-bk-21738-TA    Doc 303    Filed 05/15/17    Entered 05/15/17 16:23:05    Desc
 Main Document    Page 1 of 3
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June 2014 Page 2 F 4001-1.RFS.RP.ORDER 

3. The Motion is granted under: 

a.  11 U.S.C. § 362(d)(1) 

b.  11 U.S.C. § 362(d)(2) 

c.  11 U.S.C. § 362(d)(3) 

d.  11 U.S.C. § 362(d)(4).  The filing of the bankruptcy petition was part of a scheme to hinder, delay, or defraud 
creditors that involved:  

(1)  The transfer of all or part ownership of, or other interest in, the Property without the consent of the 
secured creditor or court approval; and/or 

(2)  Multiple bankruptcy cases affecting the Property. 

(3)  The court   makes  does not make  cannot make   
a finding that the Debtor was involved in this scheme. 

(4) If recorded in compliance with applicable state laws governing notices of interests or liens in real property, this 
order shall be binding in any other case under this title purporting to affect the Property filed not later than 2 
years after the date of the entry of this order by the court, except that a debtor in a subsequent case under 
this title may move for relief from this order based upon changed circumstances or for good cause shown, 
after notice and a hearing.  Any federal, state or local government unit that accepts notices of interests or 
liens in real property shall accept any certified copy of this order for indexing and recording. 

 
4.  As to Movant, its successors, transferees and assigns, the stay of 11 U.S.C. § 362(a) is: 

a.  Terminated as to the Debtor and the Debtor’s bankruptcy estate. 

b.  Modified or conditioned as set forth in Exhibit       to this order.   

c.  Annulled retroactively to the bankruptcy petition date.  Any postpetition acts taken by Movant to enforce its 
remedies regarding the Property do not constitute a violation of the stay. 
 

5.  Movant may enforce its remedies to foreclose upon and obtain possession of the Property in accordance with 
applicable nonbankruptcy law, but may not pursue any deficiency claim against the Debtor or property of the 
estate except by filing a proof of claim pursuant to 11 U.S.C. § 501. 

 
6.  Movant must not conduct a foreclosure sale of the Property before (date)                  . 

 
7.  The stay shall remain in effect subject to the terms and conditions set forth in the Adequate Protection Agreement 

contained within this order. 

 
8.  In chapter 13 cases, the trustee must not make any further payments on account of Movant’s secured claim after 

entry of this order.  The secured portion of Movant’s claim is deemed withdrawn upon entry of this order without 
prejudice to Movant’s right to file an amended unsecured claim for any deficiency.  Absent a stipulation or order to 
the contrary, Movant must return to the trustee any payments received from the trustee on account of Movant’s 
secured claim after entry of this order. 
 

9.  The co-debtor stay of 11 U.S.C. § 1201(a) or § 1301(a) is terminated, modified or annulled as to the co-debtor, as 
to the same terms and conditions as to the Debtor. 
 

10.  The 14-day stay as provided in FRBP 4001(a)(3) is waived. 
 

11. This order is binding and effective despite any conversion of this bankruptcy case to a case under any other chapter 
of the Bankruptcy Code.  
 

12. Movant, or its agents, may, at its option, offer, provide and enter into a potential forbearance agreement, loan 
modification, refinance agreement or other loan workout or loss mitigation agreement.  Movant, through its servicing 
agent, may contact the Debtor by telephone or written correspondence to offer such an agreement.  

  

Case 8:10-bk-21738-TA    Doc 303    Filed 05/15/17    Entered 05/15/17 16:23:05    Desc
 Main Document    Page 2 of 3
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13. Upon entry of this order, for purposes of Cal. Civ. Code § 2923.5, the Debtor is a borrower as defined in Cal. Civ. 
Code § 2920.5(c)(2)(C).   

14.  A designated law enforcement officer may evict the Debtor and any other occupant from the Property regardless 
of any future bankruptcy case concerning the Property for a period of 180 days from the hearing of this Motion 

(a)  without further notice. 

(b)  upon recording of a copy of this order or giving appropriate notice of its entry in compliance with applicable 
nonbankruptcy law. 

15.  This order is binding and effective in any bankruptcy case commenced by or against the Debtor for a period of 
180 days, so that no further automatic stay shall arise in that case as to the Property. 

16.  This order is binding and effective in any bankruptcy case commenced by or against any debtor who claims any 
interest in the Property for a period of 180 days from the hearing of this Motion: 

(a)  without further notice. 

(b)  upon recording of a copy of this order or giving appropriate notice of its entry in compliance with applicable 
nonbankruptcy law. 

17.  This order is binding and effective in any future bankruptcy case, no matter who the debtor may be 

(a)  without further notice. 

(b)  upon recording of a copy of this order or giving appropriate notice of its entry in compliance with applicable 
nonbankruptcy law. 

18.  Other (specify): 

 
Items # 4(a) and (c) above, are also applied to provide relief, and annulment of the automatic stay 
retroactive to the Petition Date, for any and all actions in support of the foreclosure taken with respect to the 
Property by the Copper Ridge Community Association and/or its agent Nevada Association Services, Inc.  
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OPP 
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@KGElegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@KGElegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@KGElegal.com 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139  
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
SFR INVESTMENTS POOL1, LLC a Nevada 
limited liability company, 
 

Plaintiff, 
vs. 

 
US BANK, N.A., a national banking 
association as Trustee for the Certificate 
Holders of Wells Fargo Asset Securities 
Corporation, Mortgage Pass-Through 
Certificates, Series 2006-AR4 and LUCIA 
PARKS, an individual, DOES I through X; 
and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

 Case No. A-13-678814-C 
Consolidated with 
Case No. A-13-688734-C 
 
Dept. No. XXXI 

 
SFR INVESTMENTS POOL 1, LLC’S 
OPPOSITION TO NV WEST SERVICING, 
LLC’S JOINDER TO U.S. BANK’S 
RENEWED MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO 
SFR’S MOTION FOR SUMMARY 
JUDGMENT 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 
 

Plaintiff, 
vs. 
 
U.S. BANK, N.A., a national banking 
association, as Trustee for the Certificate 
Holders of Wells Fargo Asset Securities 
Corporation, Mortgage Pass-Through 
Certificates, Series 2006-AR4; NV WEST 
SERVICING, LLC, a Nevada limited liability 
company, as Trustee for NASHVILLE TRUST 
2270; DOES I-X; and ROES 1-10, inclusive, 

 
Defendants. 

  

NV WEST SERVICING, LLC, a Nevada 
limited liability company, as Trustee for 
NASHVILLE TUST 2270, 

  

Case Number: A-13-678814-C

ELECTRONICALLY SERVED
5/19/2017 5:42 PM
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Cross-Claimant, 
vs. 
 
NATIONAL DEFAULT SERVICING 
CORPORATION, an Arizona Corporation; 
DOES XI through XX, 

Third Party Defendant. 

SFR Investments Pool 1, LLC (“SFR”) hereby files its Opposition to NV WEST 

SERVICING, LLC’S Joinder To U.S. BANK’S Renewed Motion for Summary Judgment and 

Opposition to SFR’S Motion for Summary Judgment. 

SFR has fully articulated in its Motion for Summary Judgment as to why the First Deed of 

Trust (“FDOT”) was extinguished during the Association’s foreclosure sale of March 1, 2013. 

Based on this, the Bank lacked authority to foreclose on the FDOT when it foreclosed on July 18, 

2013. Logically it follows that Nashville Trust #2270 and its Trustee, NV West Servicing, LLC, 

could have purchased nothing from the Bank as the Bank lacked authority to foreclose on July 18, 

2013.  

 Under Nevada law, for a buyer to qualify as a bona fide purchaser, that buyer cannot have 

notice, actual or constructive, of another party's unrecorded interest in the property. Huntington v. 

Mila, Inc., 119 Nev. 355, 357, 75 P.3d 354, 356 (2003). A duty of inquiry arises where 

circumstances put a reasonable person on notice of another's rights in the property. Id. Thus, any 

purchaser, including Nashville Trust #2270, was at least constructively aware of the Association’s 

foreclosure sale as the foreclosure deed was a publically recorded document. See SFR’s Motion 

for Summary Judgment, Exhibit 2-A. Additionally, the purchaser would have been aware of the 

Lis Pendens filed by SFR on March 22, 2013. See SFR’s Motion for Summary Judgment, Exhibit 

1-M.  

…  

… 

… 

… 

… 

… 
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Thus, despite a later recording of the district court’s wrongful order dismissing SFR’s 

complaint and expunging the lis pendens, an experienced investor such as Nashville Trust #2270 

and its Trustee NV West Servicing, LLC, would had been aware of the amount of litigation over 

NRS 116 pending at the time of this order and should have been aware of the specific facts of this 

case. As such, NV West Servicing, LLC at least had constructive notice that the order had been 

appealed. As such, Nashville Trust #2270 and its Trustee NV West Servicing, LLC, will not be 

able to avail itself of the equitable defense of being a BFP and thus should not be considered a 

BFP in any balancing analysis the court undertakes under Shadow Wood.  Quiet Title against 

Nashville Trust #2270 and its Trustee, NV West Servicing, LLC, should be granted. 

 

DATED this 19th day of May 2017. 
KIM GILBERT EBRON 
 
 
/s/__Jaqueline A. Gilbert, Esq.____  
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@KGElegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@KGElegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@KGElegal.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 19th day of May 2017, pursuant to NRCP 5(b), I served 

via the Eighth Judicial District Court electronic filing system the foregoing SFR 

INVESTMENTS POOL 1, LLC’S OPPOSITION TO NV WEST SERVICING, LLC 

JOINDER TO U.S. BANK’S RENEWED MOTION FOR SUMMARY JUDGMENT AND 

OPPOSITION TO SFR’S MOTION FOR SUMMARY JUDGMENT, to the following 

parties. 

 

 

 
 

/s/ Zachary Clayton 
An employee of Kim Gilbert Ebron 
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EIGHTH JUDICIAL DISTRICT COURT

CIVIL/CRIMINAL DIVISION

CLARK COUNTY, NEVADA

SFR INVESTMENTS POOL 1, LLC, )  CASE NO. A-13-678814
) A-13-688734

       Plaintiff, )         (Consolidated)
)                 

                  vs.  ) DEPT. NO. XXXI
)    

U.S. BANK, et al, )
)

       Defendants. )
                                                                    )
  

BEFORE THE HONORABLE JOANNA KISHNER, DISTRICT COURT JUDGE

TUESDAY, JUNE 6, 2017

TRANSCRIPT RE:
ALL PENDING MOTIONS

APPEARANCES:

For the Plaintiff: KAREN L. HANKS, ESQ.

For Wells Fargo Bank: JOHN S. DELIKANAKIS, ESQ.

For NV West Servicing, LLC: MICHAEL F. BOHN, ESQ.

For Copper Ridge Community Association: TREVOR R. WAITE, ESQ.

RECORDED BY:  Sandra Harrell, Court Recorder

Case Number: A-13-678814-C

Electronically Filed
6/21/2017 12:31 PM
Steven D. Grierson
CLERK OF THE COURT
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LAS VEGAS, NEVADA, TUESDAY, JUNE 6, 2017, 10:35 A.M.

* * * * *

THE COURT:  SFR Investments versus U.S. Bank, et al; 678814.

MR. DELIKANAKIS:  Good morning, Your Honor.  John Delikanakis from

Snell & Wilmer on behalf of Wells Fargo.

THE COURT:  Thank you.

MS. HANKS:  Karen Hanks on behalf of SFR.

MR. WAITE:  Trevor Waite on behalf of the HOA.

THE COURT:  Okay.  Since I have -- 

MR. BOHN:  Michael Bohn. 

THE COURT:  Sorry, go ahead.

MR. BOHN:  NV West Servicing.

THE COURT:  Thank you.

Counsel, you’re here -- 

UNIDENTIFIED SPEAKER:  I’m here just -- 

THE COURT:  Observing?

UNIDENTIFIED SPEAKER:  Yes.

THE COURT:  Everyone is just observing?  Because this is the last one        

I show on this morning’s calendar.  That’s why I want to make sure someone 

doesn’t think that -- 

UNIDENTIFIED SPEAKER:  Same.  Just observing.

THE COURT:  Okay, no worries.  

THE CLERK:  And I apologize, I didn’t get their appearances.  

COURT RECORDER:  I didn’t either.

2
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THE COURT:  I’m sorry.  I’m going to ask you -- 

THE CLERK:  Let’s do it slower.

MS. HANKS:  Go ahead, counsel.

MR. DELIKANAKIS:  John Delikanakis from Snell & Wilmer on behalf of

Wells Fargo.

MR. WAITE:  Trevor Waite on behalf of the HOA.

MR. BOHN:  Michael Bohn on behalf of NV West Servicing.

MS. HANKS:  And Karen Hanks on behalf of SFR.

THE COURT:  Okay, welcome.  So the reason why the Court just was

confirming is because this was the last one I showed on my docket and I just wanted

to make sure everyone was fully taken care of.

Okay.  So we have today three various motions for summary judgment

and a motion in limine, okay.  So it’s going to make the most sense really to deal

with the summary judgments first.  I will tell you the Court is going to -- the main

Court’s area of question is going to be -- it’s not really an inclination, but if you care

it’s really the nuance here about, no surprise, the bankruptcy, okay, the bankruptcy

stay that was in place back in March of 2013.  And the Court’s question is going    

to be to all parties, although I appreciate where we have kind of -- as you all know

because you did all the pleadings, you did the pleadings, there were stays, it’s been

some time, various things have happened procedurally in the federal court world,   

in the state court world, in the -- well, so far not in the U.S. Supreme Court world  

yet or withdrawn in the U.S. Supreme Court world and kind of filed in the supreme

court world.

So I’m going to just phrase my general question in the area that I’d 

3
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like the parties, in addition to whatever else you wish to address, is the impact of 

the automatic -- the bankruptcy proceeding being in place at the time of the March

2013 HOA foreclosure sale and its impact by each party’s position as to your 

various arguments on your various motions for summary judgment.  So it’s kind of

just I assume you all are going to cover that anyway, but.  

So who wants to go first with their motion for summary judgment?   

Are we doing SFR’s, are we doing bank’s or are we doing HOA’s?  

MR. DELIKANAKIS:  If I might suggest, since the issues overlap, if you would

like us just seriatim to kind of give our arguments.  Otherwise we’ll be here all day

doing the -- 

MS. HANKS:  Right.  Just once.

MR. DELIKANAKIS:  Yeah, just once.

MS. HANKS:  I agree.

MR. DELIKANAKIS:  If that’s okay with the Court, I’m fine with that.

MS. HANKS:  I’m in complete agreement with that.  So each just speak once.

MR. WAITE:  I’m okay with that.

THE COURT:  Once, once, once, and joinder party once?

MR. BOHN:  Sure.

MR. DELIKANAKIS:  Yeah, I think we’ll just go right down the line.

MS. HANKS:  I’m much in agreement with that.

THE COURT:  Okay.

MR. DELIKANAKIS:  And, you know, with the Court’s indulgence, we’ll focus

on your question.

MS. HANKS:  Right.

4
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MR. DELIKANAKIS:  And if you have other questions, you just ask us.

THE COURT:  And I’m not limiting it, I’m just -- I might as well give you the

heads up -- 

MR. DELIKANAKIS:  Appreciate it.

THE COURT:  -- because, you know, a lot of the other arguments we’ve 

seen a lot.  This has got that nuance and I presume that’s the reason why you’re

here and why you have a gallery of people watching to see the impact of some of

that nuance.  So -- 

MS. HANKS:  Your Honor -- 

THE COURT:  So whoever is going -- Are you going first?

MR. DELIKANAKIS:  Yeah, please, go ahead.

THE COURT:  Sure.

MS. HANKS:  Sorry.  Plaintiff, so I kind of figured.  Hopefully I can dispel

pretty quickly the bankruptcy issue.  On May 19, 2017, we filed a notice of the

retroactive annulment of the stay.  And in that order that’s filed, the box is clearly

checked that there was no violation of the stay.  The bankruptcy court retroactively

annulled it, so it basically blessed everything that happened with respect to the  

sale in terms of anything that may have been a violation.  If you want to look that up,

Your Honor, you can certainly.  I was going to bring a copy, but it was filed so I didn’t

do that.

THE COURT:  And I did look at that.  

MS. HANKS:  Yeah, it comes out of California, so it’s a different looking order

than what you would typically see from our court.

THE COURT:  Oh, I’m very familiar.

5
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MS. HANKS:  Yeah.  So, I thought it was weird, too, when I first saw it, but   

if you look at the -- I guess the first or second page there’s boxes and they checked

the box that said no violation of the automatic stay.  They grant the retroactive

annulment and they checked the box that said there’s no violation of the automatic

stay.  

THE COURT:  Okay.  I’m going to -- 

MS. HANKS:  Sure.

THE COURT:  My follow-up question to that is going to be, because, you

know, I did see that, did read that, what -- since this is a nunc pro tunc retroactive,

however you’d like to phrase it order, okay -- 

MS. HANKS:  You mean ex parte or -- 

THE COURT:  Well, no.  It’s a retroactive order -- 

MS. HANKS:  Right.

THE COURT:  -- meaning it wasn’t in place back in 2013.

MS. HANKS:  Right.

THE COURT:  I mean, there was no permission -- at least no one has 

argued that in March of 2013 the HOA or the HOA’s agent -- the Court not taking

any position on the agency, but NAS or the HOA did not seek it at the time.

MS. HANKS:  Correct.

THE COURT:  SFR didn’t seek it at the time of purchase.  Only the bank

when it did it subsequent did.  And I’m appreciative, because this order was filed

afterwards, is does the order by saying that there’s no violation of the bankruptcy

stay, does that validate -- does that validate a 2013 HOA sale?  

MS. HANKS:  Yes.

6
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THE COURT:  Is that your argument?

MS. HANKS:  Yeah.

THE COURT:  Go ahead.

MS. HANKS:  And that’s exactly what -- that’s the purpose for it because

there’s -- I think it’s like an eight or a twelve part standard that the party bringing it,

such as SFR, has to show.  And that’s why typically it’s brought by parties that

weren’t involved in the bankruptcy or a party that might not be involved with getting

the stay originally, or even a party that was, but typically when it’s SFR there’s

another type -- there’s a list of -- a litany of standards that you have to show.  And

essentially what the retroactive annulment is saying is go back in time and lift the

stay as to that point in time as if it was filed at that time by the collection company 

or the HOA.  And we met that standard and the California bankruptcy court agreed

with that and said, yes, I’m going to lift it as if it was filed at that time.  

So that’s what the purpose of the retroactive annulment is.  It’s not   

as if they say the stay doesn’t apply now.  That’s obvious because the discharge

happened and we’re way past that.  It had to go back in time and essentially say,

yes, I would have granted the stay -- I would have lifted the stay at this time if this

party had filed it and I’m going to retroactively do it.  And essentially there’s been --

and it actually says on the box that is checked it’s not that they just lift the stay, it

actually says there was no violation of the stay based on what was recorded in this

case.  So they actually checked the box that says that.  There was no violation of

the stay.  They made that finding because they retroactively lifted it, essentially.

So for our purpose, Your Honor, and for your purpose there is no 

more argument with respect to the bankruptcy stay violation.  Now, we have other

7
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arguments, you know, that we argue that the bank doesn’t have standing to bring it. 

There’s a decision out of our district that has ruled that way.  We have a state court

case where something similar happened where a retroactive annulment was 

granted and the bank in that case appealed it to the bankruptcy panel here and   

the bankruptcy panel said you don’t even have standing to fight that.  You’re not  

the party that has standing to bring any claim for a retroactive annulment and that   

it was, you know, granted or not granted rightfully.

So we don’t have to really get there, though, because that was kind of

our first argument before we went in and asked for a retroactive annulment, but that

is clearly what you’re asking the court to do in that application.  I don’t believe it was

even ex parte in this case because we knew, so we notified the bank.  The bank 

had the opportunity to oppose it.  Unfortunately I’m not in a position to know if they

did.  I did not look at those pleadings in California, so I’ll let counsel comment on

that.  But -- 

THE COURT:  The box is marked opposed.

MS. HANKS:  Okay, so they opposed it.  The bankruptcy court considered

their opposition, rejected it and said no, we’re going to essentially go back in time

and essentially lift the stay for all intents and purposes, so anything that was done

that was technically a violation of the stay is now no longer a violation because they

lifted it.  That’s what the retroactive annulment is.  And so it does bless everything

NAS did and say that whatever NAS did is not -- 

THE COURT:  Okay.  And this is really a question on whether or not I’m going

to need subsequent briefing on this issue.  And sorry I’m interrupting -- 

MS. HANKS:  No, that’s fine, Your Honor.  That’s fine.

8
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THE COURT:  -- but it’s really getting to the heart of it.

MS. HANKS:  You’re right, this is really the issue, right?  This case is pretty

clean otherwise.  There’s really nothing -- you know, they have the constitutional

argument.

THE COURT:  The bank and the HOA have a little different viewpoint.

MS. HANKS:  Of course, but you know -- no, you’re right.  So if you do --  

and I would agree.  When we submitted all of our briefing I don’t believe -- it was   

all briefed before the order came from the bankruptcy court.  So if the question is

now that I have this retroactive annulment order what is the effect of that, does it  

do exactly what I’m saying it does, then I would ask for supplemental briefing on 

that as opposed -- because really it is a legal issue.  There’s really no reason to    

go to trial.  It’s not going to be a factual issue.  You either have to say was there     

a stay violation or not, and we’re saying there is no stay violation because it was

annulled.

THE COURT:  Okay.  So here’s -- trying to hone down into -- and I’m sorry 

it’s a little bit more of a Q & A, but it’s really hopefully to everyone’s efficiency to 

kind of focus on where the arguments are and the issues.  Is box 4-- Do you happen

to have a copy of it with you?

MS. HANKS:  I don’t.  Unfortunately I did not bring a copy.  I’ve looked at it

before I came.

THE COURT:  Does anybody else have a copy by chance?

MR. DELIKANAKIS:  I have a copy here.  There you go.

MS. HANKS:  Thank you.  

THE COURT:  Does anyone need us to make -- 

9
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MR. WAITE:  Could we get a couple copies?

THE COURT:  You do or do not?  Anybody else have copies by chance?

MR. DELIKANAKIS:  I have another copy here we can look at together if

you’d like.

THE COURT:  Can you share with counsel at your table?

MR. DELIKANAKIS:  Yeah.

THE COURT:  And Mr. Bohn, on behalf of the joinder party, do you have it 

by chance or have it online?  Okay, because where I’m going is Box 4, okay.  Do

you see Box 4?  It’s X’d.  And then the box says, “As to movant” -- and you all were

movant, right?  SFR was movant, correct?

MS. HANKS:  SFR filed it.  Yes, Your Honor.

THE COURT:  Okay.  It says, “As to movant, its successors, transferees and

assigns, the stay of 11 U.S.C. Section 362 (a) is:” -- and then under that there’s an 

A, B and C box.

MS. HANKS:  Uh-huh.

THE COURT:  The A box everyone sees is X’d.  There’s an X in the A box.

MR. DELIKANAKIS:  Yes.

THE COURT:  And the A box says, “Terminated as to the debtor and debtor’s

bankruptcy estate.”  Everyone so far in agreement that that’s what it says?  Okay.

MS. HANKS:  Right.

THE COURT:  The B box is not checked or not X’d, it’s blank.

MS. HANKS:  Right.

THE COURT:  The C box has got an X in it and it says, “Annulled retroactively

to the bankruptcy petition date.  Any post-petition acts taken by movant to enforce  
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its remedies regarding the property do not constitute a violation of the stay.”  Okay,

was that right?  That’s the language that you’re relying on, right?

MS. HANKS:  Yeah.  Well, the box that was checked.  Right.

THE COURT:  The box that was checked.  Okay.

MS. HANKS:  I think it’s a summary of kind of what the statute provides.

THE COURT:  What the Court’s question, and this is just -- it’s really a

question.  I’m really going to ask you all if you need supplemental briefing and I hate

the fact that you had to wait a little bit, you know, but the reason why you had ten

o’clock is you knew we would be having the earlier motion calendar.  Since that

language says “any post-petition acts by the movant” -- actually it doesn’t say the

movant, it says “taken by movant to enforce its remedies regarding the property     

do not constitute a violation of the stay.”  Okay.  It doesn’t say -- it’s not broader. 

Does that matter from each party’s position?

MS. HANKS:  Your Honor -- 

THE COURT:  Because you asserted that what NAS did, NAS in its role as -- 

MS. HANKS:  Collection agent.

THE COURT:  -- collection agent.  Whether there’s truly an agency, I’m not

going into any arguments you may have with regards to NAS or not NAS.  But it

doesn’t say HOA, it doesn’t say NAS -- 

MS. HANKS:  And if I can -- 

THE COURT:  Go ahead.

MS. HANKS:  -- understand your question because I’m going to have to ask

for supplemental briefing because I’m not a bankruptcy attorney.  I don’t file these

petitions.  I have a general understanding of what we do.  We’ve done multiples      
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of them.  But if I could just understand what you’re saying so I can then respond.

MR. DELIKANAKIS:  I think we can answer.

MR. WAITE:  We can clear it up.  Box 18.

MR. DELIKANAKIS:  Box 18, Your Honor.

THE COURT:  Okay.

MR. DELIKANAKIS:  If I could direct the Court to look at Box 18.

THE COURT:  Going to Box 18:  Other.  Specify.  Okay.  “Items No. 4 A     

and C above are also applied to provide relief and annulment of the automatic stay

retroactive to the petition date for any and all actions in support of the foreclosure

taken with respect to the property by the Copper Ridge Community Association

and/or its agent, Nevada Association Services.”  So -- 

MS. HANKS:  If I could just ask a question so I can understand where I think

you’re -- 

THE COURT:  Sure.  Of course.

MS. HANKS:  Is the question because SFR asked for it, the retroactive

annulment, that it does not -- it’s different because the HOA or NAS didn’t ask for it? 

I mean, I guess this -- I would say this is what it does.  I mean, and so I don’t -- Is

that the hang up?  Is that what the question is?  Because it uses the term movant

and obviously we weren’t the party doing anything with respect to foreclosing on   

the property, so enforcing the remedies.  But I’m thinking that other -- I was about to

argue this and it looks like the other box is applying that, that it doesn’t matter who’s

actually applying for the retroactive annulment.  Oftentimes you will see -- because   

I know we’ve done this multiple times, oftentimes you will see it will be a party that   

is affected by it but wasn’t involved in the bankruptcy or the stay or enforcing the, 
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you know, in rem right, but it’s applying it.  It’s applying and it’s blessing the actions 

of a different party even though that’s not the party moving for it.

THE COURT:  My question really was just kind of -- going back to my initial,

the broad aspect is what is the impact of the bankruptcy’s order as to the issues

before this Court, is probably more concise and encompassing, you know what         

I mean, because -- 

MS. HANKS:  And from my -- 

THE COURT:  -- that’s really the question.

MS. HANKS:  And from SFR’s perspective this order answers that, you know.

THE COURT:  Okay.  Go ahead, finish your argument and then I’m going to

let everyone else.

MS. HANKS:  Okay.  It says it’s lifted and then it says that nothing that they

did would constitute a violation of the stay.  So I think for SFR’s purposes there’s no

stay issue, there’s no violation of a stay issue at any point now that that order was

filed on May 19, 2017.  So essentially the bankruptcy issue has been resolved.

The other claim that the bank argues is the due process, which at this

point in time that’s resolved.  Saticoy Bay has ruled -- the Nevada Supreme Court

has ruled that due process is not implicated because the HOA and/or its agent or

collection agent is not a state actor, so due process is not indicated.  Now, I know

that they did not appeal that decision, this bank did not appeal the Saticoy decision,

but the Bourne Valley decision has been appealed.  And so -- 

THE COURT:  To the U.S. Supreme Court.

MS. HANKS:  To the U.S. Supreme Court.  Right.  And so whatever finding

the U.S. Supreme Court -- in other words, if the U.S. Supreme Court affirms the
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Ninth Circuit and says there is a state actor, then this Court would be bound by that. 

But at this point in time the state of the law in the state of Nevada, Saticoy Bay has

resolved the issue.  There is no constitutional issue because the bank can’t even

claim a violation of due process because there’s no state actor.  So I don’t think this

Court can rule on something that might happen in the future.  

Now, I don’t know if the bank is going to get up here and ask for you 

to stay the case.  We would just say that there’s no reason to do that at this time. 

Really, it is very up in the air what the U.S. Supreme Court is going to do.  And

frankly, if the U.S. Supreme Court denies cert, then it doesn’t change anybody’s

position.  The state law as it stands in Saticoy Bay still applies.  So -- and we just

don’t know when that’s going to happen.  And so to rule on what ifs at this point in

time, SFR would say that’s not necessary.  You can rule on what the state of the 

law is and due process is not indicated.  So that argument fails and doesn’t defeat

SFR’s right to quiet title and summary judgment.  

They also claim wrongful foreclosure.  That claim fails.  SFR was not

the party foreclosing.  I’m not saying it might not -- I’m not saying it fails maybe to

some other parties, but at least from SFR versus bank perspective it fails.  SFR      

is not the party foreclosing.  Even so, the elements of that claim are quite simple. 

The claim is you didn’t have a breach upon which you could exercise your authority

to sell.  There is no dispute in this case that the homeowners failed to pay their

assessments and that there was a breach to the association.  So even if SFR was

somehow the party that was foreclosing, which it wasn’t, that basic element of    

that claim cannot be met here.  And the bank has not made any argument that the

homeowner did not in fact fail to pay the assessments and that there was in fact     
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a breach which the association could exercise its right to foreclose under NRS 116. 

So that claim fails as a matter of law.  It cannot defeat SFR’s right to summary

judgment.

They also generically allege violation of 116, but in their motion and

both their oppositions I didn’t see anything where they talked about any violation of

the actual statute.  As I’m sure this Court is aware, there’s multiple steps NAS has to

follow and we -- although we don’t have the burden to prove the sale was valid or all

that was followed, they have the burden to prove that because it’s presumed under

Nevada law that both the deed and the sale are valid.  We went the extra mile and

within our motion we showed how NAS complied in every respect with NRS 116.

How they recorded the notice of default and then mailed it to all the proper parties

which show the proof of mailings.  How they recorded the notice of sale and mailed

it to all the proper parties.  How they published the notice of sale.  How they put it  

in -- posted it in three public places.  How they served it or posted it on the actual

property.  Every step of the process of NRS 116, NAS followed, so there’s no doubt

that there’s no violation of NRS 116 here.

Now, the bank in their opposition says we didn’t receive the notice    

of sale.  And we have a recent decision or order -- sorry, it’s not a decision, it’s an

order, and I have copies if the Court would like to see it, where the 3-panel judges 

at the Nevada Supreme Court said no, receipt is not required.  The statute only

requires it be mailed.  You do not have to prove receipt and it’s not on the -- it’s   

not incumbent upon the purchaser to prove it.  Nevertheless, we have the proof of

mailing where Wells Fargo -- or excuse me, U.S. Bank as trustee for Wells Fargo

signed the green card.  They received the notice of sale on February 11, 2013.   
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The sale happened in this case on March 1st, 2013.  

So it’s a complete misnomer to say you didn’t receive it.  It very well

might not be scanned into your system, so the 30(b)(6) witness who was claiming

that might not have seen it in his system.  I can’t explain that, only they can explain

that.  But we have a green card from NAS because they were required to mail the

notice of sale via certified mail, which they did, and we have the signed green card. 

So there’s no doubt, even though we don’t have to prove receipt and even though

receipt is not required under NRS 116, that’s the only thing I saw that they were

complaining about, that we didn’t receive the notice of sale.  That’s what they said  

in their opposition.  And you did.  There’s a signed green card saying that you -- 

and it’s stamped February 11, 2013, so some three weeks before the sale.

Now, the other claim they have -- so that claim fails, Your Honor. 

There’s nothing where they’ve shown here there’s a violation of NRS 116.  In other

words, they have offered no evidence to rebut the presumptions that are in favor of

SFR that the sale was both valid and the deed is valid.

Then they have the intentional interference with a contract claim.  That

claim equally fails.  You would have to show that SFR knew about the contract.  And

let’s just say for the sake of argument that SFR had constructive notice of the deed

of trust being recorded, and we all know if there’s a deed of trust recorded there’s   

a promissory note related to it and that the borrowers are, you know, bound by that

promissory note.  So let’s say for the sake of argument SFR had knowledge of that. 

There is absolutely no evidence that SFR in any way encouraged or participated in

the borrowers’ default under that promissory note.  And that’s what they would have

to prove for an intentional interference with a contract.  
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That’s the contract they’re talking about that you interfered.  And        

in fact, what they say is that we interfered by purchasing the property at the

foreclosure sale.  I can’t even follow the argument, frankly, that we interfered with

the contract because we purchased the property at the foreclosure sale, which

obviously under the statute extinguished the homeowners’ interest in the property

and therefore -- what?  They still have a duty under the promissory note to pay  

you.  The homeowner is not absolved of their obligation to pay.  You just lost your

security interest for it.  You just lost the collateral that secured the promissory note.  

So there’s no interference with the promissory note and there’s

certainly no evidence in this case that SFR had any communications with the

homeowner prior to purchasing the property.  Frankly, I don’t think there’s any

evidence that they even communicated with the homeowner after purchasing the

property.  So there’s certainly zero evidence that SFR encouraged the homeowners

to stop paying their mortgage.  And they don’t talk about the assessments, but let’s

assume they say that was also another contract.  There’s no evidence that SFR

encouraged the homeowners to not pay their assessments.  Most of these -- this

default in this case occurred way before SFR was even in existence and occurred

way before SFR even attended the sale.  So that claim fails as a matter of law.

So, Your Honor, there’s no -- oh, I’m sorry, and then their final

argument, Your Honor -- 

THE COURT:  Commercial reasonableness.

MS. HANKS:  Commercial reasonableness.  Right.  And so the argument is,

well, the sale was not -- it was below 20 percent of the fair market value.  And in 

this decision that I have here that I can give to you, Your Honor, once again I think

17
AA_1175



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

it’s been affirmed at least five or six times now by the Nevada Supreme Court that

inadequate price, no matter how gross, is not enough to set aside a sale.  You have

to show fraud, oppression or unfairness.  Now, they claim, well, it was unfair, we

didn’t receive the notice.  That’s what they claim.  That’s not the unfairness that

we’re talking about.  The fraud, oppression and unfairness has to account for or

bring about the low price.  That’s what the case says, Golden v. Tomiyasu, which

was adopted by the supreme court in Long v. Towne and then reaffirmed recently.  

So you have to show some type of fraud, oppression or unfairness 

that accounts for or brings about the low price, and the only thing I saw in their

opposition where they cite unfairness was we didn’t receive the notice of sale.  

Well, we dispelled that.  You did receive the notice of sale.  I don’t know why it’s  

not in your system, but you did receive it because we have a signed green card  

that you signed for it.  

So, but even so, that’s not unfairness.  Your receipt or non-receipt     

of the notice of sale would have nothing to do with what SFR bid on the property.   

In other words, SFR doesn’t have any knowledge of whether you received the notice

of sale.  That didn’t dictate how the property was bid up at the auction.  That’s the

type of unfairness we’re talking about.  Unfairness would be an example of keeping

the price low, is not publishing the sale, not opening it up to the public so you had

competitive bidding or telling SFR I’m going to let you bid this amount and that’s it;

you don’t have to bid anything more and I’m going to give you the property.  That’s

the type of stuff and that’s those cases that cite Golden v. Tomiyasu that are 

dealing with fraud, oppression or unfairness are dealing with, something that favors

someone there in terms of bidding on the property so they can get it for that price.   
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I  think one of the cases that Golden v. Tomiyasu cites, there was a situation where

that was actually told to the bidder that you only have to bid this amount.  And that’s

where they said no, no, no, now we get to look behind a little bit and see what was

going on here.  

None of that’s here.  There’s no evidence of that.  SFR had no

communications with NAS about how much it could bid for the property.  No

communications with the HOA.  There’s testimony no communications with other

bidders.  I could -- maybe another example might be if the bidders all colluded to

say, hey, I won’t bid against you.  That never happened.  It was highly competitive. 

You have testimony they didn’t even talk to each other.  So there’s nothing here to

show, other than price alone.  That’s what they want to rely on.  They haven’t shown

any unfairness, fraud or oppression that accounted for or brought about the price

paid by SFR.

At the end of the day SFR went to a public sale that the bank could

have even attended themselves and bid -- it would have been a credit bid up to the

point what they were owed -- and drove up the bid, but they didn’t.  And at the end

of the day there was not one bidder present who was willing to bid a dollar more

than SFR.  So that’s the price of the property.  That’s what it went for and it went

after a publicly-noticed sale.  There was nothing to say the sale was commercially

unreasonable.  

In fact, under the UCC, commercial reasonableness, the time, place

and manner of the sale, everything about the sale was commercially reasonable. 

The time was reasonable.  It was put in the notice of sale.  It took place at a public

place, NAS’s office.  They usually have it outside on the street.  It was publicly
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noticed and posted and published in public papers that you could find out about it. 

In fact, that’s how SFR found out about it.  And everyone was free to attend.  The

manner in which it was held was a normal NRS 116 auction, sold to the highest

cash bidder.  There’s nothing that suggests that -- oh, held in the county where the

HOA was located, which is required by the statute.  

So every respect of the sale was commercially reasonable and they

really just want to rely on price alone without showing the extra element that’s

required.  And I know they want this Court to say that the Nevada Supreme Court

has adopted the Restatement and its bright line rule that if it’s 20 percent or below 

it’s per se unreasonable, but that’s just not the standard.  And they’ve done it many

times and they’ve reversed decisions.  And the decision I have here with me where

they -- I’m sorry, it’s not a decision, it’s an order -- where they have said they granted

-- they affirmed a summary judgment granted by the court.

THE COURT:  Are you talking about Stone Hollow, version 3?

MS. HANKS:  No.  

THE COURT:  Oh.

MS. HANKS:  No, Your Honor.  No.  Stone Hollow is completely out.  That

was reversed.

THE COURT:  No, but that’s why I said version 3.

MS. HANKS:  No, Your Honor.  I have another decision, Your Honor.  It is

PNC Bank versus -- 

THE COURT:  Oh, okay.  I know which one you’re talking about.

MS. HANKS:  And it’s an unpublished decision -- excuse me, order.  I keep 

on saying decision.  It’s an unpublished -- here you go, counsel -- it’s an unpublished
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order that came out on May 25th, 2017.  It’s PNC Bank v. Saticoy Bay.

THE COURT:  Uh-huh.

MS. HANKS:  And frankly, we have the pleasure of having Mr. Bohn here,

who was the counsel on this representing Saticoy Bay, the purchaser.  And he got  

a great order affirming a summary judgment.  He got granted summary judgment in

favor of his purchaser.  And one of the arguments was commercial reasonableness,

and again the bank said price alone is not enough.  You have to show some fraud,

oppression or unfairness that accounts for or brought about the price.  So they said

the court did not err in granting summary judgment.  And so -- and this was also,

they also said the court didn’t err in granting summary judgment even though the

bank argued they didn’t receive notice.  And they said, no, no, no, no, no, the statute

only requires mailing; you don’t have to prove receipt.  And then they went even so

far as saying let’s be clear, the purchaser has no burden to prove any of this.  They

don’t have to prove the validity of the sale.  So that’s where the supreme court is. 

That’s where they always have been in terms of commercial reasonableness.  And

there’s just really no basis to say that there’s this 20 percent bright line rule.

And finally, Your Honor, with respect to the BFP issue, I think they say,

well, SFR can’t be a BFP because they took notice that we had notice of our deed 

of trust and they didn’t pay adequate consideration.  Fourteen thousand was just 

too little.  And again we have the Shadow Wood decision that dispelled both of

those notions.  It actually dealt with that very argument that notice of a deed of trust

would be sufficient to dispel a BFP, and they said no, no, no, then we would never

have a BFP and they said we’re not going to do that.  They said having notice that

there might be a potential for someone coming back and disputing the sale is not
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enough to defeat a bona fide purchaser.  You have to have interest of a superior

interest in the property.  And because NRS 116 extinguishes a first deed of trust,  

as long as the lien still has super priority amounts, then there is no notice of an

interest just because a deed of trust is recorded.  

And then they also went further and explained the adoption in the

Berge case that, hey, adequate consideration is not the same as valuable

consideration.  What we mean by valuable consideration is something more than

free; more than a gift.  As long as someone has paid something, it doesn’t matter

that the money paid is not equal to the value of what you think the property is worth. 

That’s not what we mean by valuable consideration.  We just mean not free.

So their argument that SFR is not a BFP because of those two, took

notice because we purchased the property knowing that the deed of trust was

recorded, and two, fourteen thousand dollars in their mind is not adequate, it fails 

as a matter of law based on the current state of the law in Nevada.

Now, I think they also argued takings in their papers, and again the

Saticoy Bay decision that held constitutionality is not triggered because there’s     

no state actor also dispelled the takings.  They said there’s no takings.  So that

argument fails as a matter of law.  I think that was -- I think some of these briefs, 

like you had mentioned, Your Honor, were done before these decisions, but now

that we have the decisions they can’t win the day at this point.  

And finally, Your Honor, with respect to SFR being entitled to summary

judgment, this is a -- it kind of has a nuance because this is a case where the bank

foreclosed after the association foreclosed and we have a third party purchaser

coming in and buying it at the bank foreclosure.  That purchaser cannot possibly be
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a bona fide purchaser.  They -- at the time they purchased the property, at the time

they had that bank foreclosure, SFR had filed a lis pendens on March 22nd, 2013. 

Now, I know there was a court order entered on June 11th, 2013 that expunged  

that lis pendens, but less than a month later on July 12th, 2013, SFR appealed that

order.  And this sale, the bank sale didn’t happen until July 18th, 2013, so at that

moment the purchaser -- I think it’s Nashville Trust -- took notice that SFR did have

a superior interest and disputed the title in this case, and so they could not possibly

be a bona fide purchaser when they purchased the property at the foreclosure  

sale.  So quiet title in both respect to the bank and Nashville Trust is appropriate. 

There’s no issues of fact.  

Of course if Your Honor wants supplemental briefing on the

bankruptcy, I would ask for that because I think when we were briefing this it was

more at that time the stay wasn’t lifted, so the argument was different.  So I wouldn’t

want a decision based on that argument, but I do believe the order more than

covers it.  But of course -- 

THE COURT:  In their reply, though, they mention that -- and it’s in the

moving papers as well, that the bankruptcy also had an impact with regards to the

unfairness and the commercial reasonableness.  I mean, I’m paraphrasing.  They

said it more eloquently, but.

MS. HANKS:  I don’t know what impact it could have had, Your Honor.    

SFR didn’t have any knowledge that there was a bankruptcy.  It wouldn’t have

constructive notice of it because there was nothing recorded on the Recorder’s

website.  So it didn’t affect -- there’s no testimony in this case that that accounted for

or brought about the price.  In other words, SFR didn’t say, well, I only paid fourteen
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thousand and wasn’t willing to pay a dime more because I knew the homeowners

had filed bankruptcy.  That’s what they have to show.

THE COURT:  I think their argument was focused a little bit more because

the bankruptcy would be a matter of public record, they said it reduced the price.     

I don’t think they said it reduced the number of people coming to bid on it, but

basically that that was an impact that should have been evaluated as well as the

unique aspect.

MS. HANKS:  It’s highly speculative.  I think that’s a stretch.  It’s really just

argument.  In what way did it impact anything?  Did it impact your ability to come to

the sale?  Did it impact your ability, bank, to pay the super priority portion to protect

your interest?  I mean, that’s what we’re talking about here.  In what way did the

bankruptcy -- and I don’t believe the constructive notice of a publicly-filed document

where you have to actually be registered to Pacer to even get notice to even access

it is the same as a Recorder’s website.  So I would posture that that’s not the same

because you do have to have a log-in and have access to Pacer.  It’s not publicly

available, unlike the state court where anyone can get on there and look at it, not 

like Wiznet but like Odyssey, whereas bankruptcy filings are not public record in

terms of you have to actually apply for a Pacer account and then be able to log   

onto it.  

And so nothing is recorded for SFR.  I’m sure counsel asked SFR    

that question.  As I sit here today I don’t have a hundred percent recollection of the

deposition, but I’m sure they asked it.  I know for a fact that SFR didn’t have any

knowledge of the bankruptcy filing at the time of the sale.  May have found out  

after the lawsuit was filed and this became an issue.  But frankly, I don’t think we
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knew it until the stay started becoming an argument, so that’s why we went for the

retroactive annulment.  So that certainly tells you that it didn’t dictate what SFR paid. 

And I haven’t seen any other bidders named as witnesses in this case to suggest

that that’s why they didn’t bid a dollar more.  I mean, you’d be highly -- you’d be in

the territory of highly speculative and really it runs afoul of the summary judgment

standard.  That is definitely gossamer whims of thread of speculation to say I think

some of the purchasers there didn’t bid on this property because of the bankruptcy

filing.  

And frankly, it didn’t affect the bank’s position.  The bank’s position

always could have paid the super priority amount, but we have testimony from this

very witness saying that wasn’t Wells Fargo’s policy.  Wells Fargo never paid the

super priority amount.  Their policy -- we have testimony, binding testimony from this

witness, Mr. Ferguson, saying Wells Fargo’s policy was to pay after we foreclosed. 

So they wouldn’t have changed anything.  They didn’t change their position.  They

didn’t alter their position in any way.  They did exactly what they would have done  

in any case.  And nothing affected them from attending the sale, even if that was 

the case.  They could have gone to the sale and said, hey, we dispute this, there’s 

a bankruptcy, or bid.  They would have essentially made a credit bid.  They could

have bid up this property to the point of what they were owed if they wanted to and

they didn’t.  So that’s really speculation, Your Honor.  

And so we submit that there’s really no issues of fact here, that

summary judgment is warranted on both, against the bank and against the third

party purchaser at the bank foreclosure.

THE COURT:  I appreciate it.  Thank you so very much.
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MR. DELIKANAKIS:  Good morning, Your Honor.  We seem to have gone 

far afield from the moving papers, but I’m going to focus first on your initial question. 

What is the impact, if any, of the bankruptcy court’s decision in California?  And I

would like to focus, because I know you’ve had experience in bankruptcy, is that

when the bankruptcy court in California made this decision to annul the stay, it was

looking through the lens, of course, of a bankruptcy court and relation to the debtor. 

I think my colleague to my right overstates it by somehow that this

decision, like a big sponge that God wields, washes away all sins and washes away

the conduct that actually occurred.  This Court sitting in equity should apply a

different analysis because its concern is different as to what actually occurred and

what unfairness.  And I’m tying this to the unfairness component of the commercial

unreasonableness and that’s why I think this Court at the end of the day -- what this

order bought my colleagues’ client, SFR, is it robbed this Court of the foundation to

declare that the sale was void ab initio, which is what probably would have occurred

had this been a violation of the stay.  

Granted, that’s gone, but what is not gone is the conduct that occurred,

and that’s why this Court has to take cognizance of what occurred and how did it

unfairly prejudice the bank at the time.  And the reason why this is important, you

only have to look at the timeline.  Wells Fargo filed a bank notice of default on

February 24th, 2010.  It filed a bank’s notice of trustee sale July 12th of 2010.      

The borrower filed bankruptcy on August 23rd of 2010.  The bank properly, on     

July 2nd, 2012, filed a motion for relief of automatic stay.  Now, it’s operating in the

legal realm, like we’re not going to proceed with our foreclosure until we get a lift     

of the stay.  
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The HOA then on May 24th of 2012 files a notice of delinquent lien. 

We get an order, the bank -- oh, and the HOA in July of 2012 files a notice of default. 

The bank obtains then an order in August of 2012 granting relief from bankruptcy

stay.  The HOA’s conduct is not absolved by the bankruptcy’s order, especially if this

Court is doing the analysis as to was there some fundamental unfairness about this

transaction which accrued to the detriment of the bank.  The HOA then ignored,    

for whatever reason, didn’t bother didn’t get a lift of stay; sold the property.  Bank of

America -- excuse me, Wells Fargo followed the law.  Wells Fargo did not proceed

with its foreclosure.  It did not race to foreclose in violation of the stay.  

So that is kind of the unfairness that occurred here.  That’s why I think

the effect of the bankruptcy court’s order is somewhat limited.  You don’t just ignore

the facts because the bankruptcy court said for the purposes of the analysis of a

bankruptcy court as to the debtor’s estate and the debtor we’re going to lift this stay

because it really didn’t harm the debtor.  At the end -- and maybe we can talk about

this in further briefing, but at the end of the day this Court still has to look at the

conduct for the analysis under Nevada law as to what was fundamentally unfair 

when you have a commercially unreasonable price, which is only six percent of the

fair market value.

THE COURT:  Do I have any evidence that the bank did anything differently

because the bankruptcy stay was in effect?  Because as you know through -- starting

with SFR back in September 2014, September 18th, I believe it was, you know the

Nevada Supreme Court talks about, you know, banks could have done X, Y, Z to

protect their interests.  But do I have any evidence -- and this is my overall challenge

on this case is because the order came down after you all had the briefing, is I don’t
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know if the HOA knew about the bankruptcy.  I don’t know if the HOA’s agent knew

about the bankruptcy.  But then I’m limited to the pleadings before me in ruling on    

a motion.  I don’t know if the bank took action, didn’t take certain action because      

it says, oh, there’s a bankruptcy out here, I don’t have to worry about this piece of

property or not, you know what I mean.  I don’t know.  These are all things -- 

MR. DELIKANAKIS:  That’s a reasonable inference, Your Honor, if the     

bank -- 

THE COURT:  It’s not even an -- 

MR. DELIKANAKIS:  Yeah.

THE COURT:  These are all I don’t knows.  And so -- but you mentioned in

your reply in your motion -- and I’m not leaving you out, it’s just you’re not really at

this stage, you know, back at the first one because -- but you mentioned that the

bankruptcy has an impact and that’s really why I was asking the question, you know

what I mean.  There seems to be this great unknown.  I mean, I’m appreciative of

the lens and the rubric in which a bankruptcy looks at it.  A bankruptcy doesn’t look

to protect the HOA’s interest, subsequent purchaser’s interest --

MR. DELIKANAKIS:  Of course.

THE COURT:  -- the bank lienholder’s interest and even first subsequent

purchaser’s interest.  It’s looking -- its jurisdiction is over debtor and does this impact

what happened with regard to debtor and the creditors in that debtor’s estate.

MR. DELIKANAKIS:  Exactly.

THE COURT:  And I’m not minimizing it, it’s a great role, I’m just saying it’s

different than what I’m looking at here.  So, anyway.

MR. DELIKANAKIS:  Exactly.  And that’s the point.  That’s why I think my
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colleague overstates it when they said the bankruptcy order somehow validates and

approves of the entire process of the sale.  That’s not what the bankruptcy court did 

and I don’t think the Court should read the bankruptcy order as doing that.  This

Court has to look at the time that the stay was in place what conduct, if any, by the

HOA and SFR accrued to some unfairness to Wells Fargo.  The unfairness is that  

it violated the stay and proceeded to race to foreclose on the property well before

Wells Fargo could actually finish their foreclosure because Wells Fargo followed the

law.  And that’s the kink in this transaction and that’s why at the end of the day it’s

probably a fact question as to whether there was some fundamental unfairness in

this transaction.  As a matter of law I think you could rule, but, you know, there might

be some differing opinions. 

So that is -- I hope I answered at least some aspect of your question.

THE COURT:  I appreciate it.  Go ahead.  

MR. DELIKANAKIS:  Okay.

THE COURT:  I just was looking at some of the documents because normally

I have -- and I didn’t remember seeing it here, normally you all attach the whole

NAS/Alessi file, whatever the file may be showing all the records and showing that

they did a diligent search before they did do it.  I don’t remember seeing that in this

one and that’s why I was quickly checking.

Sorry, counsel.  Go ahead with your argument.

MR. DELIKANAKIS:  My recollection is that there was some deposition

testimony, and I wish I could point it to you, but I don’t think they bothered to look  

for bankruptcy, to be blunt.  I don’t know if it was the deposition of the HOA or it was

the deposition of SFR.  I imagine it would be HOA.  But anyway -- 
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THE COURT:  I’m sorry.  Go ahead, counsel.  I interrupted you.  Sorry,       

go ahead, please.  

MR. DELIKANAKIS:  I’ll withdraw that because I can’t point you to it, so I’d

rather not speculate.  So at the end of the day was this transaction commercially

unreasonable?  I think it was.  And at the end of the day is there some fundamental

unfairness when a party follows the law and refrains from foreclosing -- especially

when they filed their notice of default back in 2010 -- because of this stay and  

doesn’t then proceed until after they bother to get a lift of stay.  And that’s the part,

you know, the other parties, SFR and the HOA can’t get around.  They’re stuck     

with -- 

THE COURT:  The 196 days.  Okay.

MR. DELIKANAKIS:  They’re stuck with that fact.  It did occur and I don’t

think this Court should use the bankruptcy order to somehow wash away that fact  

to grant summary judgment in this case.

With regard to the Bourne Valley matter, I understand this Court’s

practice is not to grant stays, so I’m not going to sua sponte ask for a stay because 

I think it’s going to be denied and it would be improper.  If we wanted to file a motion

to stay, we would.  Do I think it would be prudent to wait until the U.S. Supreme

Court, which this Court is bound by, to wait on the issue of the due process should

be decided?  Yeah, I think it would be prudent.  But I understand that’s kind of a

non-starter pursuant to other decisions by this Court.

And aside from that, you know, I mean, I could go through -- this has

been extensively briefed.  To sit here and say that there are no genuine issues of

material fact as to, for example unfairness, I think the question of fact is did we
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receive notice.  I understand there’s a difference of opinion.  You have cards, they

said they were signed.  Mr. Ferguson testified they did not receive it.  I think there’s

another question as to whether the wording of the HOA foreclosure notice put     

U.S. Bank on notice that the security interest was in jeopardy.  The notice was the

generic notice that basically did not delineate that you had to pay the super priority

amount.  If anything, that’s probably why Bank of -- excuse me, Wells Fargo Bank

said we didn’t change our procedure because we basically go ahead and proceed

and foreclose and then pay it off.  But there is a genuine question as to what is the

effect of the notice on the bank that receives it if it does not delineate that they’re   

in jeopardy of losing their collateral if they don’t take some action.

And so once again, whether the bankruptcy automatic stay U.S.

Bank’s abiding by versus the HOA’s violation of it created a situation of unfairness 

at the HOA sale, yes.  And also, the fact of the matter is is that if property is being

sold and the debtor is in bankruptcy as a matter of public record, I think it did impact

the fair market value sale.  

So in this case it was six percent.  It was $14,000 versus I think

$128,000.  This Court would be well within its power to declare at least as a matter

of law that that dollar amount sale was so unconscionable that you can then at least

proceed to the fact portion of the analysis as to the unfairness and allow the trier   

of fact to make a decision as to whether there was some unfairness, combined with

this absurdly low price.

And unless the Court has any other questions -- 

THE COURT:  I do not.  Thank you so very much.  

MR. DELIKANAKIS:  Okay, thank you.  Very good.
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THE COURT:  I appreciate it.  Thank you.

Go ahead, HOA.

MR. WAITE:  Your Honor, I’m not going to belabor much of what’s said.  My

colleague for SFR did a fine job, and so I will just take what she said and say amen

to that.  And to answer your question, Your Honor, I’d like to read just the black and

white words of this order from California.  Box 18 checked:  “Other.  Specify.  Items

Number 4 A and C above are also applied to provide relief and annulment of the

automatic stay retroactive to the petition date for any and all actions in support of

the foreclosure taken with respect to the property by the Copper Ridge Community

Association and/or its agent, Nevada Association Services.”  

I guess if God has a sponge that he wipes away things with, this 

would be the equivalent of the bankruptcy court sponge here.  This says any and  

all actions taken, not the ones that we might think are okay or -- I don’t even think

they took a position other than bankruptcy stay gone as far as we’ve laid it out here. 

NAS, Copper Ridge and the movant, SFR, those are the only people we’re worried

about in this case, Your Honor.  I would submit, just as my colleague for SFR did,

this bankruptcy order does exactly what this Court needed it to to be able to make  

a decision as to whether or not there was a violation of the bankruptcy stay, and 

that is it was annulled retroactively and because of that it is as if it never existed   

for purposes of the foreclosure sale.

And so if we were to take what the bank wants us to and say, well,

that’s just what the paper says, but we think it’s unfair, we don’t think that it should

be construed as broadly as they wrote it, that’s not for us, that’s not for the Court   

to decide whether or not we should construe another court’s order broadly or not
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based on the wording.  So we would submit, Your Honor, that this does take care  

of any issue with regard to a violation of the bankruptcy stay inasmuch as it relates

to the foreclosure sale by NAS and the HOA.

THE COURT:  Okay.  But the bankruptcy code provision, right, any creditor

can move forward, right, to lift the stay with relationship to an asset that’s part of the

debtor’s estate in bankruptcy.

MR. WAITE:  Yes.

THE COURT:  Are you saying that the bankruptcy order applies Nevada law

and says what can and cannot be done under a Golden v. Tomiyasu analysis, or 

are you saying that their limited focus -- and I don’t have the benefit of the pleadings

that even went before the bankruptcy court -- 

MR. WAITE:  Right.

THE COURT:  -- but, I mean -- 

MR. WAITE:  And neither do I, Your Honor.

THE COURT:  Right.  So, do we know, was the bankruptcy court asked to

just merely opine on whether or not an action that was taken against an asset of a

debtor’s estate, whether the fact that it was foreclosed on that it had no impact as to

the debtor’s estate, or are you saying that it was broader in front of the bankruptcy

court?  

MR. WAITE:  What we’re saying -- 

THE COURT:  Hence the double lens that counsel for the bank is saying, 

you know what I mean.  There’s two aspects.  The void ab initio aspect -- 

MR. WAITE:  Right.

THE COURT:  -- and then the second is, no, it just now goes back to what
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impact, if I’m putting a lens on for what the parties knew in 2013, it goes back to 

that aspect.  

MR. WAITE:  I understand, Your Honor.  What we’re saying is with regard to

the void ab initio this order should be pretty clear.

THE COURT:  I don’t think anyone disagrees that it’s no longer void ab initio -- 

MR. WAITE:  Right.

THE COURT:  -- because the bankruptcy court says what the bankruptcy

court says.  Right?

MR. WAITE:  Right.

THE COURT:  Are you contending that it’s not -- I think you’re conceding that,

right?  I heard you concede it.

MR. DELIKANAKIS:  Yes.  Yes, Your Honor.  Absolutely.

THE COURT:  Joinder party.  You’re not -- I’ll wait to hear from you to see if

they have a different position.

MR. BOHN:  We’re conceding.  Yes.

THE COURT:  Okay.  

MR. WAITE:  With regard to applying the Nevada law, applying the facts and

what affect the bankruptcy would have had on the foreclosure sale or the price that

was paid, the prices that were bid, we’re not saying that this dispels with that aspect.

THE COURT:  Okay.

MR. WAITE:  But I will get to another point that was brought up with regard to

the notice of the bankruptcy.  It is very true that you can’t just go on the Recorder’s

Office and see, just like you can if there’s a lis pendens or other recorded documents

with the Assessor or the Recorder’s website that something is pending, something  
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is out there.  You can’t do that with bankruptcy, at least not that I’m aware of.  And 

so I don’t -- because I cannot speak for NAS, I don’t know what NAS did or did not

know.  It is my understanding, based on the facts that I have from NAS, that they

were not aware of the bankruptcy or the stay.  Certainly I can represent to Your

Honor that the HOA itself had no idea.  We first heard about the bankruptcy when    

it was brought up as an issue, and I don’t have any other evidence to show that

either NAS or the HOA were sent notice, were put on notice.

THE COURT:  They weren’t given a creditor’s notice as having outstanding

HOA payments?

MR. WAITE:  We -- 

THE COURT:  I mean, this is far afield.  I mean, I’m just -- let’s put it -- I take

back my question.  That was more of a -- 

MR. WAITE:  Well, I understand what you’re asking and the answer is to the

best of my knowledge, no, I do not believe the HOA was listed as a creditor on the

bankruptcy petition, which would have been listed as a -- on the mailing list for the

notices.  I don’t have the pleading in front of me, the petition.  I’m fairly certain that

that’s what the fact was, but again, I’m just going off of my recollection.

THE COURT:  No worries.  No worries.

MR. WAITE:  And so I can’t say whether or not the bankruptcy did or did     

not affect the price that anyone was willing to pay.  Certainly we don’t have any

evidence.  Nothing has been presented to this Court in pleadings, testimony, to say

that anything did affect it -- that anything was affected, rather, by the bankruptcy.

We agree that SFR -- or we agree with SFR that Saticoy Bay does

dispel or dispense with all the unconstitutionality claims.  We would likewise not seek
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or we would oppose a stay or a continuance.  We feel Your Honor has the ability and

the authority to act and to make a decision based on the current state of Nevada law

in that regard.  

And for purposes of time, Your Honor, again, I will just incorporate what

my colleague for SFR has said about the other issues that the bank has brought up. 

And if Your Honor has any other questions, I’ll be happy to answer them.

THE COURT:  I appreciate it.  

MR. WAITE:  Thank you.

THE COURT:  The spouse was Richard Parks, right?

MR. DELIKANAKIS:  Excuse me, Your Honor?

THE COURT:  Spouse was Richard Parks, the spouse’s name?

MS. HANKS:  Yes.  I believe so, Your Honor.

THE COURT:  Okay, thank you.

MS. HANKS:  I don’t know about Richard.  I just know Parks.  Sorry.  I’m not

clear on that.

THE COURT:  No worries.  I just was trying to get the husband’s -- 

MR. DELIKANAKIS:  Yeah.  I don’t know, Your Honor.

MS. HANKS:  And it was Parks.  Yeah.

THE COURT:  Okay.  Go ahead.

MR. BOHN:  Thank you, Your Honor.  Michael Bohn for NV West Servicing. 

I’m in an unusual position in this case.  This isn’t my normal big client I’m here on

most of the time.  It’s a different client and we have a different position here in that

my client acquired the property at the foreclosure sale done on the trust deed held 

by U.S. Bank.  We only filed joinders to U.S. Bank’s position.  If the Court rules    
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that the sale to SFR was not valid and they don’t have good title, then my client has  

good title.  If you rule in favor of SFR, then we have to have a long talk with the

people at U.S. Bank.  But we have just filed joinders and don’t have anything to add

other than what’s already been presented to Your Honor.

THE COURT:  Okay.  I appreciate it.  

Have I given everyone an opportunity to speak?  Anyone wish, in light

of anybody’s else, since they went first or second or third, think that there’s anything

more?  Okay.  

Well, I’m kind of back where I was at the beginning of this.  And I

appreciate the excellent oral argument.  See, and I can’t tell you that if you were to

Google in people’s name and type the word bankruptcy what might pop up or not 

pop up because that’s not before me.  I think I need subsequent -- as much as I’m

appreciative of cost and expense, I really do think in this case if any party wishes    

to give me subsequent briefing of the impact of the bankruptcy on the sale, not the

issue of the -- it seems you all agree, please let me know if somebody disagrees, 

that the fact that the bankruptcy did a retroactive order relating to the stay, that that

takes away the bank’s argument about being void ab initio and it would take away

any oppositions, you know what I mean, that you disagreed with that, right?  

So, but what still is left out there potentially, the Court takes no ruling, 

is the bank in both its motion for summary judgment and in its opposition -- U.S.

Bank, I’ll be more appropriate, U.S. Bank N.A. in its motion for summary judgment,

opposition to SFR’s motion and opposition to Copper Ridge’s motion and indirectly

by the joinders, since yours was a global joinder, it wasn’t a limited joinder of the

joinder party is that the Court should be evaluating the commercial reasonableness
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in a two-prong step.  One is the straight 20 percent.  Sorry, the Court is not going

there.  I don’t think the Nevada Supreme Court goes there.  But the second prong --

There’s enough unpublished decisions.  PNC is not the first of the unpublished

decisions.  There’s a couple others.  I say decisions, unpublished orders, excuse

me, where the court has clarified it.  In fact, very recently after Shadow Wood, it 

was about a month later was Judge Delaney’s case.  I think it was Centennial, but

I’m pretty close.  

But the second prong of looking at price plus, is the way I’m going to

phrase it.  Some people called it price plus, so -- and I’m not saying that that’s the

sole standard, but I think the Court in sitting in equity has to give the parties an

opportunity if they choose, and if they don’t wish to that’s perfectly fine, but to

evaluate whether or not the aspect of there being a bankruptcy of the underlying

borrower or borrowers.  I mean, some of you have called it borrower because only

she’s named, but yet in the bankruptcy petition it initially had both parties, it looks

like, but whatever, party or individual borrower or borrowers.  So I’ll say Ms. Parks 

or the Parks, however you all wish to phrase it.  That’s going to be up to you.  What

impact that had that the Court should or should not -- whether the Court should or

should not be considering the fact that there was that bankruptcy that was filed and

as -- I’m looking at a lens of 2013 and what, if any, impact the Court should be

looking at with regards to that and what -- you know, with regards to the pending

motion for summary judgment.

Go ahead.  You have a question for clarification?

MR. DELIKANAKIS:  Yes, Your Honor.

THE COURT:  Okay, of course.  Go ahead.
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MR. DELIKANAKIS:  Does this accrue to the claim that the sale was

commercially unreasonable?  Is that where the Court is going with this?

THE COURT:  The equitable aspect that ties into the commercial

unreasonableness.  Yes.

MR. DELIKANAKIS:  Yes.  Okay.  Thank you.

THE COURT:  That’s -- I’m limiting it to that.  I think the other arguments that

are fleshed out in your motions are fleshed out very well.  I mean, I think everything

is fleshed out very well, but I don’t have the nuance in the other that I think that

there is -- no one has asserted that there’s any intervening law, any intervening

factual scenario.  While I’m appreciative I’m, what, I guess judge number three on

this case, that doesn’t matter for purposes -- I can read the record.  But I think if   

I’m looking at dispositive motions where it’s at least -- and the reason why the Court

finds it’s appropriate to ask for supplemental briefing because it was brought up     

in the bank’s motion and opposition that this is an aspect that the Court should be

looking at.  And I think, though, now that you have an order and now that there is    

a little bit more known about the bankruptcy that I should give all the parties an

opportunity if they choose to do so to do some supplemental briefing about what

impact, if any, the bankruptcy -- you know, whether I’m looking at a lens that is 2013

or should I be looking at only a lens in 2017?  Do you understand what I mean by

that distinction?

MS. HANKS:  Yes.  

THE COURT:  Okay.

MR. DELIKANAKIS:  Yes, Your Honor.

MR. WAITE:  Yes.
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THE COURT:  Okay.  Or maybe I should be looking at it both or maybe it

should only be ‘17.  I mean, any of those are options.  And so I’m going to offer it 

out there if anyone thinks they want to potentially take it up.  If everybody says you

want me to rule today, I’ll rule today.

MS. HANKS:  Well, Your Honor, I think I would like to avoid a trial if at all

possible, so if supplemental briefing might help in that, I would like to do that.  It

doesn’t mean we might not end up with doing a trial and that there will be issues of

fact that still appear, but I think it is certainly prudent to do a honed-in supplemental

briefing on that very issue where we really just focus on that and then see where    

it goes.

MR. DELIKANAKIS:  I would certainly welcome the opportunity to provide

supplemental briefing.

MR. WAITE:  Same.

MR. BOHN:  I concur with counsel, yes.

THE COURT:  Okay.  Well, since I have everybody wanting to do it, you know

what I mean -- like I said, it’s optional.  I’m not going to require it.  But since at least

one person wants to take me up on it, then I’m not going to rule today.  And I think

the cleaner, easier way really, although there’s other arguments raised in each of the

respective motions, is to do this in one fell-swoop order versus doing it piecemeal,

particularly since if anyone wants any further -- whatever people may want or may

not any further.

MS. HANKS:  Understood.

THE COURT:  Does anyone disagree with that concept?

MS. HANKS:  No.  
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MR. WAITE:  No.

MR. DELIKANAKIS:  Just so I understand, we’re all going to submit one  

brief -- 

THE COURT:  Yeah.

MR. DELIKANAKIS:  -- stating our position?

THE COURT:  On the commercial reasonableness.  I’m going to phrase it  

as commercial -- I’m not narrowing it by calling it commercial reasonableness.  The

assertion of -- I’ll call it the equity arguments of what the Court should look at, the

impact of the bankruptcy with regards to the equity arguments raised by the various

parties in their briefs or responded to in their oppositions.  Okay?

MR. DELIKANAKIS:  Very good, Your Honor.

THE COURT:  And then I think one brief, everyone to do it at the same time,

because this is an informational brief, this isn’t an argument brief.

MS. HANKS:  Right.

THE COURT:  And that way if anyone doesn’t want to do it, you know.  Do

you want me to give you two days after the briefing date if somebody wants to do   

a joinder?  

MS. HANKS:  Sure.

MR. DELIKANAKIS:  Sure.

THE COURT:  Or do you just want a straight briefing date?  I’m not trying to

have people incur costs and fees.  That’s why -- 

MS. HANKS:  Let’s do two days.  That way if parties just want to join and they

don’t want to -- 

MR. BOHN:  I’ll likely just do a joinder.
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MS. HANKS:  Yeah.  Let’s do that, two days to join.

THE COURT:  Okay.  So I’m going to give you -- are you going to agree 

upon a date that everybody, if you wish to file a briefing you file it by X date, and if

anybody didn’t file a briefing but they want a joinder, then their joinder is two days. 

But, you know, a joinder is -- 

MS. HANKS:  We join.

THE COURT:  -- to that, it’s not a you get two extra days.  Okay?  Is that fair

to everybody?

MR. DELIKANAKIS:  Understood.

MR. WAITE:  Understood.

THE COURT:  Okay.  So what date do you want?

MR. DELIKANAKIS:  Three weeks?

MS. HANKS:  Yeah, I -- 

MR. DELIKANAKIS:  Is that enough?

MS. HANKS:  When is our trial?  I’m sorry.  When is our stack?  

MR. DELIKANAKIS:  There’s no trial -- 

MR. WAITE:  I don’t think we have one.

MS. HANKS:  June 26th?

MR. DELIKANAKIS:  I don’t think we’re on a stack, Your Honor.

MS. HANKS:  Oh, we’re not?

THE COURT:  You do not currently have a trial date in this case -- 

MR. DELIKANAKIS:  Yeah, which is -- 

THE COURT:  -- which is where we were going next, because of your

bankruptcy, remember?
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MR. DELIKANAKIS:  Right.  Yeah.  So there’s no trial set.

THE COURT:  I had to deal with the bankruptcy order first and so we couldn’t

set anything.

MS. HANKS:  Okay.  Then as much as I would hate to ask for this much time,

since we’re not pressed I would like to do something in July because I have a trial  

in June.  My June calendar is just a nightmare.

THE COURT:  The Court is going to be out of the jurisdiction for a couple

weeks in July, so please don’t pick a hearing date that -- Now, do you all want a

hearing date or do you just want to all submit briefs and I rule in chambers?

MR. DELIKANAKIS:  I don’t think we need a hearing.

MR. WAITE:  I don’t think we need -- 

MS. HANKS:  I always welcome the opportunity to ask any other questions,

but I’m -- 

THE COURT:  I’m going to set it for chambers.  I’m going to set it for

chambers and then if there’s a request for a hearing someone is going to need to

put it on there -- 

MR. DELIKANAKIS:  That’s fine.

THE COURT:  -- and give me a reason why you need a request for hearing.

MR. DELIKANAKIS:  Okay, that’s fine.

THE COURT:  Does that work?

MR. WAITE:  That works.  That’s fine.

MR. BOHN:  Yes.

THE COURT:  Because then, you know what I mean, you can think it over

and discuss it among yourselves.  Okay.
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MS. HANKS:  Particularly because we’re not going to be able to respond,

maybe we might.

THE COURT:  Okay.  I’m going to set it for a chambers decision.  If I receive

a request for hearing, it needs to have some reason why you need a hearing on -- 

you know what I mean, this aspect.  Any requests for hearings, five days after the

submission of the briefs.

MS. HANKS:  Okay.  

MR. DELIKANAKIS:  Okay.  You know, I had one -- 

THE COURT:  Of course.  Go ahead, counsel.

MR. DELIKANAKIS:  -- one concern because this is what happens with these

requests for hearings, they turn into opposition briefs.  And, you know, if we’re going

to go down that road, then we’re just going to do it uniformly.  So if we just want to

have -- you know, let’s just, if we can, just agree that we’re going to have a hearing

because then it just turns in a whole slew -- everyone then feels compelled to file    

a response to the motion. 

THE COURT:  Okay.

MR. DELIKANAKIS:  You know, it becomes very cumbersome.  I’ve been

there before.

MS. HANKS:  And I’m okay doing it with chambers.  It doesn’t matter to me. 

MR. DELIKANAKIS:  We can -- yeah.

MS. HANKS:  I’m confident in our briefing.  I don’t think we ever leave

anything out.  I just know that you had questions here today, and so it’s always nice

if you have some other questions, that’s all.  But -- 

THE COURT:  I’ve been pretty exhaustive in my questions.
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MS. HANKS:  Yeah.  

THE COURT:  I mean, I wasn’t trying to put anyone on the spot, but that’s

really where the heart of when I saw this -- 

MS. HANKS:  Okay.  

MR. DELIKANAKIS:  Sure.

THE COURT:  -- and I saw the order is this one has that unique aspect,    

you know.

MS. HANKS:  I’m fine either way.

THE COURT:  You’re fine either way?

MR. DELIKANAKIS:  I’m fine either way.  

MS. HANKS:  I’m fine with that, too.

MR. DELIKANAKIS:  I just don’t want to go through this request oral

argument.  Yeah.

THE COURT:  HOA?

MR. WAITE:  I’m good with that as well.

THE COURT:  Which one?

MR. WAITE:  We can set it for chambers.  That’s fine.

THE COURT:  Okay.

MR. BOHN:  I’m happy with chambers calendar, Your Honor.

THE COURT:  Okay.  Okay, so I’m going to set it for chambers, okay.  And

today being June 6th, so I’m either going to have to set it for -- I’m either going to

have to give you two weeks -- well, if you wanted two weeks you’d have to do it     

by June 20th and I’d set it for chambers for June 30th.  If you don’t want to do that,

then what I’m going to do is I’m not going to set it until chambers until July 28th
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because I’m gone for a couple weeks in the July time period and I’m not going to -- 

MS. HANKS:  That would be -- 

THE COURT:  There’s no reason to ask you to have briefs sitting around

here when I’m not here.

MS. HANKS:  That would be perfect.

THE COURT:  Unless you want to have briefs sitting around here when I’m

not here.  That’s your choice, too.

MR. DELIKANAKIS:  No.  July would work.

MS. HANKS:  No.  That will be perfect.  That would give us -- 

THE COURT:  If I want chambers on July 28th, that means I need briefs by

July 18th.

MR. DELIKANAKIS:  Very good, Your Honor.

THE COURT:  Does that work?

MR. DELIKANAKIS:  Yep.

MR. WAITE:  Yes.

THE COURT:  Is that too much time?  Is that too little time?

MR. DELIKANAKIS:  That’s plenty of time.

MR. WAITE:  That’s plenty.

THE COURT:  Okay.  And then depending on the Court’s ruling, what we’ll do

is after the Court’s ruling what I’m going to -- I’ll probably -- well, depending on how 

I rule on each of those, you may or may not get at the bottom of the minute order

that says the Court is then setting either a telephonic status check regarding trial

setting or you won’t get it depending on how I rule, right?

MR. DELIKANAKIS:  Exactly.
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MS. HANKS:  And do we want to reset our motion in limine?

MR. DELIKANAKIS:  Yeah, can we -- 

THE COURT:  Do you want it today or you want it -- 

MS. HANKS:  I’d say reset it -- 

MR. DELIKANAKIS:  I’d like to reset it, Your Honor.

MS. HANKS:  -- because it might be moot.

THE COURT:  Is it moot?  I mean, it’s pretty much asking for -- I mean, it’s    

a standard -- 

MS. HANKS:  You’ve actually already ruled on a similar motion, so I imagine -- 

THE COURT:  I mean, it’s an NRCP 16 motion with a carve-out that if it’s  

new information the new information comes in at the time of trial, but you have to

establish it’s new information.

MS. HANKS:  Oh, that’s our motion.  Yes, Your Honor.  Then you’re right;

that’s our motion.  I was referring to -- I forgot we had our own motion.

THE COURT:  Yeah, you had your motion.  That’s what I was -- 

MS. HANKS:  They have also a motion in limine, so.

THE COURT:  Right.

MS. HANKS:  But you’re right, our motion doesn’t really -- it doesn’t matter

when you hear it.  It’s not that -- 

THE COURT:  When do you want yours heard?

MR. DELIKANAKIS:  Before trial.  Later.  

THE COURT:  Okay.

MR. DELIKANAKIS:  Yeah.

THE COURT:  So then we’ll -- 
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MR. DELIKANAKIS:  The Court has dealt with this issue before, so.

THE COURT:  It seems to me that if I need a telephonic, depending on the

ruling on the 28th, then the Court is then at the bottom say the parties need to

coordinate and set up a telephonic, because you’re going to probably want just        

a telephonic to pick a new hearing date, if that’s -- I mean, I’m not -- that’s no way

advance ruling, I’m just saying if there’s anything left we’ll do it that way.  Is that    

the cleanest, easiest way, instead of having you come in for a status check?

MS. HANKS:  That sounds good.

MR. DELIKANAKIS:  We appreciate it.

THE COURT:  And then we’ll figure out then if you have to do a status check

and reset hearings.  Does that work for everyone?

MS. HANKS:  Yes.

MR. DELIKANAKIS:  Yes, Your Honor.

MR. BOHN:  Yes.

THE COURT:  Does that work for you as well?  Okay, then we’ll do it that way. 

So now that I’ve confused my clerk, because I have a wonderful clerk helping me this

week that’s not used to kind of the way I do these multi-step things, so July 28th is

going to be the chambers calendar for a decision on the three pending motions for

summary judgment and for the scheduling, if applicable, of the outstanding motions

in limine.  Okay?

THE CLERK:  Okay.

THE COURT:  So we’ll move -- those motions in limine will be moved to the

28th of July, but realize there’s not going to have a decision on that day, it’s just we

can’t just leave things hanging out in dates.  So it’s going to be moved there, but
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that’s going to be for scheduling of those.  Okay?  And then July 28th is also going 

to be for setting up a telephone conference for trial scheduling if appropriate or if

applicable.  Okay?  So that’s in no way advance ruling, but that way at least we 

show what still is outstanding in this case.

MR. DELIKANAKIS:  Very good, Your Honor.

THE COURT:  It looks like you don’t have -- I mean, of course you all are

tracking your respective statute of limitations issues, right?  And it looks like --

anybody think that somebody needs to expedite something?  

MS. HANKS:  I’m not aware of anything on our end.

MR. DELIKANAKIS:  No.

MR. WAITE:  No.

THE COURT:  Okay.  Then I think I’ve taken care of everything that was

before me.  Is there any other outstanding matters?  Settlement conference in this

case?  I always ask.  A lot of these cases have been resolved through the settlement

conference procedure, honestly.  I mean, there’s a couple of judges who have done

multiple of these and there’s other judges who have done less than multiple but still

have done them.  A lot of them are resolving.  Is this one -- 

MS. HANKS:  We’ve resolved cases, too.  My experience is we don’t need    

a settlement conference.

THE COURT:  Okay.

MS. HANKS:  Both parties are sophisticated; it’s just numbers.  We don’t

really need a mediator.

MR. DELIKANAKIS:  Not at this point, Your Honor.  That might change after

your Court’s ruling.
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THE COURT:  Okay.  Sounds great.  Then I won’t at this juncture.  Thank you

so very much for your time.  Thank you for your patience.  I hope everyone has a

nice rest of your week.

MR. DELIKANAKIS:  Thank you, Your Honor.

MR. WAITE:  Thank you, Your Honor.

MR. BOHN:  Thank you, Your Honor.

THE COURT:  Thank you.  

(PROCEEDINGS CONCLUDED AT 11:43 A.M.)
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