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“[s}uch a dced conlaining those recitals is conclusive against the unit’s former owner, his or her heirs and
assigns, and all other persons.”

Al page 8 of its motion, plaintiff quotes the Nevada Supreme Court’s statement in Shadow Wood
that “in an appropriate case, a court can grant equitable relief from a defective HOA lien foreclosure
sale.” 366 P.3d at 1107. Later in the opinion, the Nevada Supreme Court reviewed the conclusive recital
language found in NRS 116.31166 and stated that “such recitals are *conclusive, in the absence of

grounds for equitable relicf.”” 366 P.3d at 1112 (quoting Holland v. Pendleton Mortg. Co., 61 Cal. App.

2d 570, 143 P.2d 493, 496 (Cal. Ct. App.1943)). (emphasis in original) Because the foreclosure deed
contains each of the recitals required by NRS 116,31166, it is plaintiff’s burden to prove that it is entitled
lo equitable relief from the “conclusive” foreclosure deed.

In Shadow Wood, the court also stated:

Considcration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property
from being sold to a third party, such as by seeking a temporary restraining order
and preliminary injunction and filing a lis pendens on the property. See NRS 14.010;
NRS 40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274,277 (Pa.1888) (“In the
case beforc us, we can see no way of giving the petitioner the equitable relicf she asks
without doing grealt injustice to other innocent parties who would not have been in a
position to be injured by such a decree as she asks if she had applied for relief at an carlier
day.”). (emphasis added)

366 P3dat 1115, n.7.

Because plaintiff failed to take any action to prevent the Property from being sold to a bona fide
purchaser without notice of plaintiff”s unrecorded claim that the notice of default had been mailed to the
wrong address, 4254 Rolling Stone Dr Trust acquired title to the Property frec of plaintiffs subordinate
deed of trust,

E. Even if the Property was sold for less than 20% of fair market value,
it does not satisfy the California rule adopted in Shadow Wood.

At page 9 of its motion, plaintiff asserts that “[i]n Shadow Wood the Nevada Supreme Court
adopted the Restatement of Property Mortgages § 8.3 as the bench mark for gross inadequacy.” In
Shadow Wood, the Nevada Supreme Courl instead applied the California rule that was first adopted by

the Nevada Supreme Court in Golden v, Tomivasu, 79 Nev. 503, 387 P.2d 989 (1963). This is
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appropriate because NRS 116.1108 states that “[t]he principles ol law and equity, including . . . the law
of real property . . . supplement the provisions of this chapter, except to the extent inconsistent with this
chapter.”

Unlike the case law from Alaska, New Mexico, Oklahoma, West Virginia and Arizona cited at
pages 9 and 10 of plaintif©s motion, the California rule adopted in Shadow Wood recognizes that a
grossly inadequate sale price does not justify relief trom a foreclosure sale unless the grossly inadequate
sales price is caused by fraud, oppression or unfairness.

In Shadow Wood, there are three instances before the court refers to the Restatement where the
Court states, without contradiction or criticism, the standard that a foreclosure sale will not be set aside
absent fraud, oppression or unfairness which results in a grossly inadequate sales price.

The [irst citation to the fraud, oppression or unfairness standard specifically reaffirms the

standards as sct forth in both the Long and Golden cases:

Shadow Wood and Gogo Way maintain that, under NRS 116.31166, recitals such as these
bar any post-sale challenge regardless of basis, whether it disputes the HOA's compliance
with the statutory default, notice, and timing requirements or, as here, seeks to sct aside
the sale for equity-based reasons. If true, this interpretation would call into question this
court's statement in Long v. Towne, that a common-interest community association's
nonjudicial foreclosure sale may be set aside, just as a power-of-sale foreclosure sale
may be set aside, upon a showing of grossly inadequate price plus “fraud, unfairness,
or oppression.” 98 Nev. at 13, 639 P.2d at 530 (citing Golden v. Tomivasu, 79 Nev. 503,
514,387 P.2d 989, 995 (1963) (stating that, while a power-of-sale foreclosure may not be
set aside for mere inadequacy of price, it may be if the price is grossly inadequate and
there is “in addition proof of some element of fraud, unfairness, or oppression as
accounts for and brings about the inadequacy of price” (internal quotation omitted))).
(emphasis added)

366 P.3d at 1110.

The second reference reaffirms the court’s cquitable power to sct aside a foreclosure salc in the
limited instances when an inadequate price is accompanied by [raud, oppression or unfairness, and cites
the Nevada and California cases that discuss these requirements:

While not directly addressing the preemption argument Shadow Wood and Gogo Way
make asto NRS 116.31166, our post-NRS 107.030(8) cases reaffirm that courts retain the
power, in an appropriate case, lo set aside a defective foreclosure sale on equitable
grounds. See Golden v. Tomiyasu, 79 Nev. at 514, 387 P.2d at 995 (adopting the
California rule that “inadequacy of price, however gross, is not in itself a sufficient
ground for setting aside a trustee's sale legally made; there must be in addition proof
of some element of fraud, unfairness, or oppression as accounts for and brings about
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the inadeguacy of price” (quoting Oller v. Sonoma Cty. Land Title Co., 137 Cal. App.2d
633,290 P.2d 880, 882 (Cal.Ct.App.1955)); McLaughlin v. Mut. Blde. & Loan Ass'n, 57
Nev. 181, 191, 60 P.2d 272, 276 (1936) (noting that, in the context of an action Lo recover
possession ol a property after a trustee sale, “[h]ad the conduct of the trustee and
respondent, in connection with the sale, been accompanied by any actual fraud, deceit, or
trickery, a more serious question would be presented™); see also Nev. Land & Mortg. Co.
v. Hidden Wells Ranch, Inc., 83 Nev. 501, 504, 435 P.2d 198, 200 (1967) (“In the proper
case, the trial court may set aside a trustee's sale upon the grounds of fraud or
unfairness.”). And, cases clsewhere to have addressed comparable conclusive-or
presumptive-elfect recital statutes confirm that such recitals do not defeat equitable relief
in a proper case: rather, such recitals are “conclusive, in the absence of grounds for
equitable relief” Holland v. Pendleton Mortg. Co., 61 Cal. App.2d 570, 143 P.2d 493, 496
(Cal.Ct.App.1943) (emphasis added); see Bechtel v. Wilson, 18 Cal. App.2d 331,63 P.2d
1170, 1172 (Cal.Ct.App.1936) (distinguishing between a challenge to the sufficiency
of pre-sale notice, which was precluded by the conclusive recitals in the deed, and
an equity-based challenge based upon the alleged unfairness of the sale); compare 1
Grant S. Nelson, Real Estate Finance Law, supra, § 7:23, at 986-87 (“Alier a defective
power of sale foreclosure has been consummated, mortgagors and junior lienholders in
virtually every state have an equitable action to set aside the sale.”) (footnotes omitted),
with id. § 7:22, at 980-82 (noting that “[mJany states have attempted to enhance the
stability of power of sale foreclosure titles by enacting a variety of presumptive statutes
"), and 6 Baxter Dimaway, Law of Distressed Real Estate, § 64:161 (2015) (noting that
a trustee's deed recital can be overcome on a showing of actual fraud). (emphasis added)

366 P.3d at 1110,

The third reference Lo the standard is in the paragraph immediately before the court mentions the
Restatement. The court, having twice stated the standard of an inadequale price as the result of (raud,
oppression and unfairness, then begins its review of these standards, The first clement reviewed is the
standard for inadequate price, which contains a limited reference to the Restatement. The reference to the
Restatement must therefore be read in context with the prior paragraph which is the beginning of the
court’s analysis of cach of the elements required for the court to invoke its cquitable powers. The full,
lwo paragraph citation reads:

The question remains whether NYCB demonstrated sufficient grounds Lo justify the

district court in setting aside Shadow Wood's foreclosure sale on NYCB's motion for

summary judgment. Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d

314, 318 (1996) (stating the burden of proof rests with the party secking to quict title in

its lavor). As discussed above, demonstrating that an association sold a property at

its foreclosure sale for an inadequate price is not enough to sct aside that sale; there

must also be a showing of fraud, unfairness, or oppression. Long, 98 Nev. at 13, 639
P.2d at 530.

NYCB failed to establish that the foreclosure sale price was grossly inadequate as a
matter of law. NYCB compares Gogo Way's purchase price, $11.018.39, to the amount
NYCB bought the property for at its foreclosure sale, $45,900.00. Even using NYCB's
purchase price as a comparator, and adding (o that sum the $1,519.29 NYCB admils
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remained due on the superpriority lien following NYCB's foreclosure sale, Gogo Way's
purchase price reflects 23 percent of that amount and is therefore not obviously
inadequate. See Golden, 79 Nev. at 511, 387 P.2d at 993 (noting that even wherc a
property was “sold for a smaller proportion of its value than 28.5%,” it did not justify
setting aside the sale); see also Restatement (Third) of Prop.: Mortgages § 8.3 cmt. b
(1997) (stating that while “|g]ross inadequacy cannot be precisely defined in terms
of a specific percentage of fair market value|, gjenerally ... a court is warranted in
invalidating a sale where the price is less than 20 percent of fair market value and,
absent other foreclosure defects, is usually not warranted in invalidating a sale that
yields in excess of that amount”). (emphasis added)

366 P3dat 1112,

An examination of the Restatement shows that the entirety of comment b to section 8.3 actually
favors the purchaser’s position because it is specific to legal proceedings occurring post foreclosure when
a bona fide purchaser acquires litle to the real property.

A portion of comment a to Section 8.3 notes that “close judicial scrutiny of the sale price is more
justifiable when the price is being employed to calculate the amount of a deficiency judgment context.”
The “Reporters’ Note” portion to comment b contained on page 590 states in part:

All jurisdictions take the position that mere inadequacy of the foreclosure sale price, not
accompanied by other defects in the foreclosure process, will not automatically invalidate
a sale. (case cilations omitted)

The Shadow Wood case cites Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), where the

Nevada Supreme Court stated:
The court then referred to the inadequacy of the consiqcralion and said: “However, even
assuming that the price was inadequate, that fact standing alone would not justify setting
aside the trustee's sale. ‘In California, it is a settled rule that inadequacy of price,
however gross, is not in itself a sufficient ground for setting aside a trustee's sale
legally made: there must be in addition proof of some element of [raud, unfairness, or
oppression as accounts for and brings about the inadequacy of price.”” (emphasis added)
79 Nev, at 515, 387 P.2d at 995,
At page 10 of its motion, plaintiff cites the retrospective appraisal report attached as Exhibit 12
10 its motion as prool that the fair market value of the Property on the date of the HOA foreclosure sale
was $48,000.00. At the bottom of page #3 of the report, howevcr, the report states:
The appraiser made an exterior only inspection which involves the use olan extraordinary
assumption that no adverse conditions exist that may affect the livability, soundness. or

structural inlegrily, and all subject data used from assessor records and MLS, which il
found to be [alse, could affect the appraisers opinion of value and conclusions.
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Plaintiff’s motion is not supporled by any evidence proving that the “extraordinary assumption”
is true, so the retrospective appraisal report is not competent evidence of the fair market value of the
Property on the date of the HOA foreclosure sale.

The appraisal report also fails to mention the Detrimental Condition that distinguishes the
Property in the present case from the six comparable sales listed at pages 3 and 5 of the appraisal repott.
Unlike the six comparable sales (3 traditional sales, 1 REO sale,1 FHA foreclosure, 1 foreclosure), 4254
Rolling Stone Dr Trust did not receive insurable clear title to the Property because no litle company in
Southern Nevada is willing to issue title insurance following an HOA foreclosure sale. The lack of
insurable clear title precludes traditional financing options to [uturc buyers and adversely affccts
Resources Group’s right of disposition of the Property.

The Appraisal of Real Estate, 14th Edition, p. 406 (Chicago: Appraisal Institute, 2013) states:
“Before a comparable sale property can be used in sales comparison analysis, the appraiser must first
ensure that the sale price of the comparable property applies to property rights that are similar to those
being appraised.” (emphasis added) Because the appraisal report offered by plaintifl violates this
standard, the value assigned to the Property by plaintiff”s appraiser is merely hypothetical.

Asproved by the appraisal review, dated August 31, 2016, prepared by Brunson Jiu LLC attached
hereto as Exhibit N, on the date of the foreclosure sale, the fee simple impaired value of the Property as
of January 25, 2012 was only $5,300.

I Plaintiff’s motion is not supported by the required evidence of fraud, unfairness,
or oppression “as accounts for and brings about the claimed inadequacy of price.

At page 14 of its motion, plaintiff advances two “theories” to support its claim that unfairness is
present. First, plaintilf claims that the CC&Rs misrepresent the asset being sold because Arlicle VI,
Scection 11 of the CC&Rs states that “[tjhe lien of the assessments provided for herein shall be
subordinate to the licn of any first mortgage.” (Exhibit K atlached)

As discussed at page 10 above, when Nevada adopted the UCIOA in Nevada in 1991, NRS
116.1206(1) expressly provided that the CC&Rs “shall be deemed to conform with those provisions by

operation of law, and any such declaration, bylaw or other governing document is not required to be
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amended to conform to those provisions.” Likewise, in SFR Investments Pool 1, LLC v. U.S, Bank, N.A.,

130 Nev., Adv. Op. 75, 334 P.3d 408, 419 (2014), the Nevada Supreme Court held that NRS 116.1104
prevented any language in the CC&Rs from varying or waiving the HOA’s superpriority lien rights.
Plaintifl’s motion does not include any evidence proving that any person chose not to bid on the Property
because of the language in Article VI, Section 11 of the CC&Rs.

At the botlom of page 15 of its motion, plaintift states: “U.S. Bank contends the bidding was
unintentionally chilled per the Restatement as adopted by Shadow Wood.” The foreclosure sale in the
present case look place on January 25, 2012, so the bidding could not have been influenced by the
reference to the Restatement made in Shadow Wood on January 28,2016, On the other hand, Nevada’s
adoption of the California rule took place tong before January 25, 2012,

Al page 16 of its motion, plaintiff argues that “{t]he publically available documents, which are
subject to constructive notice, stated publically that this was a sale Subject to a mortgage.” No such
language appears in the notice of delinquent assessment (lien), the notice of default, or the notice of
trusiee’s sale. Each of these notices stated “the total amount of the lien” as approved by the Nevada

Supreme Court in SFR Investments Pool 1, LLC v. U.S. Bank, N.A,, 334 P.3d at 418.

At page 16 of its motion, plaintiff argues that fraud is present because Ryan Kerbow, “an
individual who conducted a sale” was “the purchaser’s attorney.” Plaintiff’s motion is not supported by
any evidence that Ryan Kerbow conducted the public auction held on January 25, 2012 or that Ryan
Kerbow represented Mr. Haddad or 5254 Rolling Stone Cr Trust on the date of the sale. In his deposition,
Mr. Haddad testificd that he did not know when he first hired Ryan Kerbow (0 file quict title actions ot
when he stopped using Mr., Kerbow. (Exhibit 4 to plaintiff’s motion, pg. 49, 11. 3-18, and pg. 50, 11. 2-7)

Plainti[T also argues that “[t]he Notice of Default was not noticed on U.S. Bank, which is
completely undisputed.” To the contrary, Exhibit G proves that a copy of the notice of default was mailed
on April 5, 2014 to “US Recordings, 2925 Country Drive Ste 201, St. Paul, MN 55117," which 1s the
mailing address listed as the “Return To (name and address)” in the upper left hand corner of the deed
of trust. (Exhibit C) Plaintif’s motion is not supported by any evidence that plaintitf did not receive

mail directed to this publicly disclosed address.

22

EDWARD APPENDIX 1219




O N BN W

DR RN RN N RN = = m e e e e e e
o - N N = T = T T T = N 7 S SO VS eI =N

Furthermore, Exhibit I proves that copies of the notice of foreclosure sale were timely mailed to
the same “Return To (name and address)” in the upper left hand corner of the deed of trust and also to
the address for U.S. Bank National Association ND, 4325 17th Avenue SW, Fargo, ND 58103 listed in
Paragraph | on page | of the deed of trust.

As arcsult, plamtiff’s claim at page 16 of its motion that “[t]his is insider dealing at it’s worst”
is not supported by competent evidence,

G. Plaintiff has not produced any evidence proving that 4254 Rolling Stone Dr Trust
was not a bona fide purchaser.

At page 16 ofits motion, plaintiff asserts that “Resources has not met their burden of production
under Nevada law as bona fide purchaser stalus is their burden.” To the contrary, because plainliff is
secking equitable relicf from the “conclusive” foreclosure deed, it is plaintiff”s burden to allege and prove
that 4254 Rolling Stone Dr Trust was not a bona fide purchascr,

In First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 71 Cal. Rptr. 2d

295 (1998), the court recognized that where a party is secking equitable reliel, the burden is on the party
secking equitable relief to allege and prove that the person holding legal title is not a bona fide purchaser:

That Alliance had knowledge of First Fidelity's equitable claim for reinstatement of
its reconveyed deed of trust was an element of First Fidelity's case. "The general rule
places the burden of proof upon a person claiming bona (ide purchaser status to present
evidence that he or she acquired interest in the property without notice of the prior
interest. (Bell v. Pleasant (1904) 145 Cal. 410, 413-414, 78 P. 957: Alcorn v. Buschke
(1901) 133 Cal. 655, 657-658,66 P. 15; Hodges v. Lochhead (1963) 217 Cal. App.2d 199,
203, 31 Cal. Rptr. 879; 2 Miller & Starr, Current Law of Cal, Real Estate [1977] § 11:28,
p. 51.) ... [{] If the prior party claims an cquitable rather than a legal title, however, the
burden ol proof'is upon the person asserting that title, (Bell v, Pleasant, supra, 145 Cal.
410, 414-415, 78 P. 957; Garber v. Gianclla (1893) 98 Cal. 527, 529-530, 33 P. 458; 2
Miller & Starr, Current Law ol Cal. Real Estate, supra, § 11:28, pp. 52-53.)" (Gates
Rubber Co, v. Ulman (1989) 214 Cal. App. 3d 356, 366, fn. 6, 262 Cal. Rptr. 630.) (2b)
Showing that Alliance was not an innocent purchaser for value was hence an element
of First Fidelity's claim. (Firato v. Tuttle, supra, 48 Cal.2d 136, 138, 308 P.2d 333.)
(emphasis added)

60 Cal. App. 4th at 1442, 71 Cal. Rptr. at 30].
Atpage 16 of its motion, plainti(f also asserts that “they had constructive notice of the defcctive
lien documents which resulted in chilled bidding.” PlaintifC’s motion is not supported by any evidence

proving this claim. At the bottom of page 17 of its motion, plaintifT cites Berge v, Fredericks, 95 Nev.
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183, 591 P.2d 246 (1979), where the court reversed a summary judgment cntered in favor of the
respondent (purchaser) because the respondent and the seller were intimately related and because the
respondent had actual notice of appellant’s residence on the property being sold. The court quoted the
general rule that “open, notorious, and exclusive possession and occupation of lands by a stranger to a
vendor’s title, as of record, at the time of a purchase” is sufficient to put a purchaser on inquiry as to the
legal or equitable rights of the party in possession. 591 P.2d at 249. No such evidence exists in the
present case,

In the last sentence on page 17 of its motion, plaintiff argues that “[t]he CC&R’s disclaim
everything.” (emphasis added). The cxact opposite is truc. Article VIin the CC&Rs expressly provides
that the HOA has the authorily to record an assessment lien against the Property. NRS Chapter
116.3116(2) defined the superpriority portion of the lien. NRS 116.31162 to NRS 116.31168, and by
incorporation, NRS 107.090, defined the nonjudicial procedure used to foreclose the lien. NRS 116.1206
confirmed that the provisions of the CC&Rs would be deemed to conform with the provisions of NRS
Chapter 116 “by operation of law.” NRS 116.1104 confirmed that the HOA’s superpriority lien rights
could not be varied or waived by any language in the CC&Rs.

Consequently, absolutely nothing appeared in the public record that would charge 4254 Rolling
Stone Dr Trust with notice of any defect in the foreclosure of the HOA’s superpriority lien and the
extinguishment of plaintiff’s subordinate deed of trust.

H. The foreclosure sale was not void.

Based solely on plaintiff®s contention that the foreclosure agent mailed the notice of default to
plaintiff at an incorrect address, plaintifT states at page 18 of its motion that “[t]his writer is of the opinion
that a foreclosure in this manneris not ‘voidable’ but “void.”” None of the cases cited by plaintiff support
this conclusion.

In Ocwen Loan Servicing LLC v. Gonzalez Financial Holdings, Inc., 77 F. Supp. 3d 584 (S.D.

Tex. 2015), the holder of a tax lien failed to mail the notice of foreclosure sale to the assignee of record

ol a deed of trust, and the court found that the lender’s due process rights had been violated. In the
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present case, duc process is not an issue because no state actor participated in the nonjudicial foreclosure

of the HOA’s superpriority lien. Lugar v. Edmondson Qil Co., Inc., 475 U.S. 922 (1982).

Morever, it is undisputed that the foreclosure agent mailed the notice of default to the return to
address on the deed of trust (Exhibit G), and the foreclosure agent mailed the notice of trustee’s sale to
both the return (o address and the address listed in paragraph 1 of the deed of trust (Exhibit I). Plaintiff
has not produced any evidence proving that it did not receive both of the notices.

At page 19 of'its motion, plaintiff cites Rosenberg v. Smidt, 727 P.2d 778 (Alaska 1986), where

the Alaska Supreme Court recognized that the failure to mail the notice of default to the publicly
disclosed address for the defaulting borrowers after the initial notice was returned “unclaimed” only made
the sale “voidable” and not “void”:

First, the Smidts claim that the statute does not apply to void sales. They correctly state
the general rule that “[t]he doctrine of good faith purchaser for value without notice does
not apply to a purchaser at a void foreclosure sale.” Henke v. First Southern Properties,
Inc., 586 S.W.2d 617, 620 (Tex. Civ. App. 1979). They misapply the rule, however, (o
the sale by Alaska Title. They fail to distinguish “void” from “voidable” sales. See Real
Estate Finance Law, § 7.20 at 477-78. Only substantial defects such as the lack of a
substantive basis to foreclose in the first place will make a sale void. Id. at477 & 7.21
at 489-90, IHenke itsell iltustrates the most common basis for finding a veid sale: the
absence of default. 586 S.W.2d at 620. Where a defect in a foreclosure sale makes it
merely voidable, however, sale to a bfp cuts off the trustor’s ability Lo set aside the sale.
See Swindell v. Overton, 310N,C. 707,314 S.E.2d 512, 517 (1984); Real Estate Finance
Law, §7.21 at 489. Here, the alleged defect went not to the trustee’s right to proceed
with foreclosure but only to “the mechanics of exercising the power.” Id. at 490,
Thus, il the Rosenbergs were bfp’s, the Smidts cannot set aside what is not a void, but
a voidable, sale.

727 P.2d at 783-784.

In the present casc, plaintiff is making the exact type of attack that the Alaska Supreme Court
recognized makes a sale “voidable” and not “void,” The court in Rosenberg set the sale aside because
it found that the buyer was not a bona fide purchaser.

Sonderman v. Remington Construction Co., Inc., 127 N. J. 96, 603 A.2d 1 (1992), is unlike the

present case because it involved an in rem tax foreclosure judgment that was vacated by the court before
plaintifl purchased the property from the Township of Jackson at public auction. The court focused on
the record owner’s failure to record the order vacaling the judgment before the public auction was held.

The present case, on the other hand, involves a nonjudicial foreclosure sale,
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In Fieldsted v. Lien (In re Fjeldsted), 293 B.R. 12 (9th Cir, BAP 2003), the court reversed the

bankruptey court’s decision to annul the automatic stay retroactively in order to validate a postpetition
foreclosure sale of the debtor’sresidence. In the present case, the former owner did not file a bankruptcy
petition prior to the HOA foreclosure sale.

In Dimock v. Emerald Properties LLC, 81 Cal. App. 4th 868, 97 Cal. Rpir. 2d 255 (2000), the

trustee named in a deed of trust recorded a notice of default, and a second trustee recorded a substitution
of trustee and a second notice of default. The agent for the initial trustee recorded a notice of trustee’s
sale and completed the sale of the property to Emerald Properties LLC. The trial court entered judgment
for the former owners because the initial trustee did not have authority to conduct the sale because of the
recorded substitution of trustee. 97 Cal. Rptr. at 260-261. No such facts exist in the present case.

In Dimrock, the court cited Little v. CFS Service Corp., 188 Cal. App. 3d 1354, 233 Cal. Rptr.

923 (1987), where the court found that when recitals of regularity appear in a deed, notice defects only
make the deed voidable, and that the trustor bears the burden of showing that there are grounds for
equitable relief from the deed, such as fraud or that the buyer was not a bona fide purchaser for value.
97 Cal. Rptr. at 261-262. This same distinction was recognized by the Nevada Supreme Court in section
11 (B) of the Shadow Wood opinion quoted at pages 19 and 20 above.

In Bechtel v. Wilson, 18 Cal. App. 2d 331, 335, 63 P.2d 1170, 1172 (1936), which is cited by

Shadow Wood, the defendants objected that separate notices of sale were not posted on each of the lots
sold, but that the lots were grouped under one notice. The court stated that it nced not consider the
conllicting evidence because “the recitals in the trustee’s deed of due and proper posting is made
conclusive evidence thereof by the deed of trust and this alone is sufficient to sustain the trial court’s
findings on that issue.” (emphasis added)

The foreclosure deed in the present case recites: “All requirements of law regarding the mailing
of copies of notices and the posting and publication of the copies of the Notice of Sale have been
complicd with.” (cmphasis added) As recognized in Shadow Wood, this recital is “conclusive” against
the plaintiff and cannot support a claim for relief against the purchaser, 4254 Rolling Stone Dr Trust, or

its successor, Resources Group.
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I The HOA foreclosure sale was not a fraudulent transfer.,

Al page 19 of its motion, plaintilf contends that “the HOA sale is void as a constructively
fraudulent transferunder NRS § 112.190(1).” The HOA foreclosure sale cannot be a fraudulent transfer,
however, because the Property is not an “asset” as defined by NRS 112.150(2) and because plaintiff has
not proved that George R. Edwards was insolvent,

NRS 112.190(1) provides: “A transfer made or obligation incurred by a debtor is fraudulent as
to acreditor whose claim arose before the transfer was made or the obligation was incurred if the debtor
made the transfer or incurred the obligation without receiving a reasonably equivalent value in exchange
for the transfer or obligation and the debtor was insolvent at that time or the debtor became insolvent
as a result of the transfer or obligation.” (emphasis added)

NRS 112.150(12) defines “transfer” as “every mode, direct or indirect, absolute or conditional,
voluntary or involuntary, of disposing of or parting with an asset or an interest in an asset, and includcs
payment of money, release, lease and creation of a lien or other encumbrance.” (emphasis added)

NRS 112.150(2) defines the word “asset” and provides:

2. “Asset” means property of a debtor, but the term does not include:

(a) Property to the extent it is encumbered by a valid lien;

(b) Property to the extent it is generally exempt under nonbankruptcey law;
{0;‘} An interest in property held in tenancy by the entireties or as community
property to the extent it is not subject to process by a creditor holding a claim
against only one tenant, (emphasis added)

In the present case, the Property does not constitute an “asset” under NRS 112.150 because at the
time of the HOA foreclosure sale, the Property was encumbered by valid liens. The principal amount of
the note secured by plaintiff’s deed of trust was $50,000.00, and plaintiff claims that the Property was
worth only $48,000.00 on January 25, 2012,

NRS 21.090(1)(1) also exempts from execution “[t]he homestead as provided for by law,” and
NRS 115.010(1) provides that “[1]he homestead is not subject to (orced sale on execution or any final

process from any court, except as provided by subsections 2, 3 and 5, and NRS 115.090 and excepl as

otherwise required by federal law.” In Savage v, Pierson, 123 Nev. 86, 157 P.3d 697 (2007), the Nevada
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Supreme Court recognized that “Nevada’s Constitution provides for a homestead excmption” and that
“[tlhe Legislature enacted what is now NRS 21.090 to fulfill the mandate set forth in Nevada’s
Constitution.” The Court also stated that “the exemptions set forth in NRS 21.090 are ‘absolute and
unqualified,” with few exceptions, ‘and [their] effect is to remove the property beyond the reach ol legal
process.”

NRS 115.010(2) provides that the homestead cxemption “extends only to that amount of equity
in the property held by the claimant which does not exceed $550,00 in value . ...” In the present case,
plaintiff has not proved that former owner held equity in the Property that exceeded the amount of
$550,000 even if plaintiff’s extinguished deed of trust is not counted as a lien against the Property.
Consequently, the property sold at the HOA foreclosure sale was not an “asset” as required by NRS
112.150(2)(b).

Comment (2) to section 1 of the Uniform Fraudulent Transfer Act discusses the definition of the
word “asset” and recognizes:

Subparagraphs (i), (ii), and (iii) provide clarification by excluding from the term not only

generally exempt property but also an interest in a tenancy by the entirety in many states

and an interest that is generally beyond reach by unsecured creditors because subject

to a valid lien. This Act, like its predecessor and the Statute of 13 Elizabeth, declares

rights and provides remedics for unsecured creditors against iransfers that impede them

in the collection of their claims. The laws protecting valid liens against impairment by

levying creditors, exemption statutes, and the rules restricting levyability of interest in

entiretics property are limitations on the rights and remedies of unsecured creditors, and

it is therefore appropriate to exclude property interests that are beyond the reach

of unsecured creditors from the definition of “asset” for the purposes of this Act.

(emphasis added)

As revealed by this comment, the clear intent of the Uniform Fraudulent Transfer Actis to protect
“unsccured” creditors from having a debtor place nonexempt asscts beyond their reach. No part of the
Act is inlended to protect a “secured” creditor from losing its security when it allows a senijor interest to
be foreclosed. Here, because plaintiff was a secured creditor, the statutes do not apply to the plaintilT.

At page 24 of its motion, plaintiff claims that the property was worth $48,000.00 at the time of

the foreclosure sale. As discusses at pages 21 and 22 above, the fee simple impaired value of the Property

as of January 25, 2012 was only $5,300.
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NRS 112.190(1) also requires that plaintiff prove that “the debtor was insolvent at that time or
became insolvent as a result of the transfer or obligation.” At the botlom of page 25 of its motion,
plaintiff cites NRS 112.160(2) and claims that “all U.S. Bank need do it demonstrate that the Homeowner
was not paying his debts as they came due.” Plaintiff leaves out the word “generally” that is part of the
required showing: *“A debtor who is generally not paying his or her debts as they become due is presumed
lo be insolvent.” (emphasis added)

In the alternative, NRS 112.160(1) provides that “[a] debtor is insolvent if the sum of the debtor’s
debts is greater than all of the debtor’s assets at a fair valuation,”

Plaintiff’s motion is not supported by admissible evidence that would prove that the former owner
met the requirements of either NRS 112.160(1) or NRS 112.160(2).

The Nevada Supreme Court has repeatedly held that foreclosure of a senior lien extinguishes all

subordinate licns. McDonald v. D.P. Alexander & Las Vegas Boulevard, LLC, 121 Nev. 812, 818, 123

P.3d 748 (2005); Brunzell v. Lawyers Title Ins. Co., 101 Nev. 395, 705 P.2d 642 (1985); Aladdin

Heating Corp. v. Trustees of Central States, 93 Nev. 257, 563 P.2d 82 (1977); Erickson Construction Co,

v. Nevada Nalional Bank, 89 Nev. 359, 513 P.2d 1236 (1973). The Nevada Supreme Court applied this

same rule in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408,

419 (2014). No provision in the Uniform Fraudulent Transfer Act leads to a different result.
A provision which specifically applies to a given situation will take precedence over one that only

applies generally. Nevada Power Co. v. Haggerty, 115 Nev. 353, 364, 989 P.2d 870, 877 (1999); SIIS

v. Surman, 103 Nev. 366, 368, 741 P.2d 1357, 1359 (1987); Sierra Life Ins. Co. v. Roltman, 95 Nev. 654,

656, 601 P.2d 56, 57-58 (1979); W.R. Co. v. Cily of Reno, 63 Nev. 330, 172 P.2d 158 (1946). To allow

plaintiff1o collaterally attack the “conclusive” HOA foreclosure deed based on general provisions in the
Uniform Fraudulent Transfer Act would violate this rule of statutory construction.

J. The nonjudicial foreclosure sale did not violate the Eighth Amendment or the
Takings clauses of the United States and Nevada Constitutions.

The Eighth Amendment prohibits the government [rom requiring excessive bail, imposing

excessive fines, orinflicting cruel and unusual punishment. The nonjudicial loreclosure sale in this case
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involved no such conduct. BMW of North America, Inc. v. Gore, 517 U.S. 559, 584 (1996), involved

an award of punitive damages that exceeded the maximum statutory penalty authorized by the Alabama
Legislature for similar misconduct. No punitive damages were awarded by any court in the present case.

The HOA and its foreclosure agent also took no property “for public use” as required by the Fifth
Amendment to the United States Constitution or Article 1, Section 8 of the Nevada Constitution, At page
29 of its motion, plaintiff asserts that “[tJhe Statute, enact by the Nevada Legislature, constitutes a
government ‘taking.”” At page 30 of its motion, plaintiff also asserts; “Make no mistake, NRS §

116.3116 et seq is government conduct.” As noted at pages 8 and 9 above, Lugar v. Edmondson Oil Co.,

Inc., 475 U.S. 922 (1982), instead stales that the enactment of a statutory remedy cannot transform a

private party using the statutory remedy into a “state actor.”

CONCLUSION

Accordingly, it is respectfully requested that this Court enter an order denying plaintitf’s motion

for summary judgment.
DATED this 19th day ol January, 2017

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/Michael F. Bohn, Esq. /
Michael E. Bohn, Esq.
376 E. Warm Springs Road, Ste, 140
Las Vegas, Nevada 89119
Attorney for Resources Group, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 19th day of January, 2017, an electronic copy of the
RESOURCES GROUP, LLC’S OPPOSITION TO U.S. BANK’S MOTION FOR SUMMARY
JUDGMENT was served on opposing counsel via the Court's electronic service system to the following
counsel of record:

Kristin A. Schuler-Hinltz, Esq.

Thomas N. Beckom, Esq.

McCarthy & Holthus, LLP

9510 W. Sahara Ave,, Ste. 200

Las Vegas, NV 89117

Attorney for plaintiff/counterdefendant

55/ Mare Sameroff
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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Inst #: 201205290002144
Fees: $18.00 N/C Fes: $0.00
RPTT: $0.00 Ex: #007

@ -\ 0572972012 02:44:44 PM

Receipt #: 1178391
APN: 163-24-111-021 Requestor:

RECORDING REQUESTED BY: RESOURCE GROUP LLC
Recorded By: SCA Pge: 3
DEBBIE CONWAY

When Recorded Mail Document CLARK COUNTY RECORDER

and Tax Statermnent To:

Bourne Valley Court Trust
900 S. Las Vegas Blvd #810
Las Vegas, NV 89101

RPTT: § EXEMPT.
‘;.._,.GRANT BARGAIN, SALE DEED

THIS INDENTURE WITNESSET hal:Resouces Group LLC, a Nevada Limited Liability Company,
Trustee of the Rollingstone Drive Trust.-dated 01/25/2012 who acquired title as Rollingstone Drive
Trust

FOR VALUABLE CONSIDERATION, rece:pt
Bargain, Sell and

:h is hereby acknowledged, do(es) hereby Grant,

Convey 1o Resources Group LLC, a Nevada Limits
Valley Court Trust dated 05/04/2012

all that real property situated in Clark County, State of Nevad
PARCEL I: i

Lz bilily Company as Trustee of the Bourne

unded and described as follows:

LOT NINETEEN (19) OF GLENVIEW WEST TOWNHOMES, AS SHO:WN BY MAP THEREOF ON
FILE IN BOOK 30 OF PLATS, PAGE 65, IN THE OFFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA.

PARCEL Ii:

AN EASEMENT FOR INGRESS AND EGRESS OVER THE COMMON AREA AND PRIVATE
STREETS AS SHOWN BY MAP THEREOF ON FILE IN BOOK 30 OF PLATS, PAGE 65, IN THE
OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA,

SUBJECT TOA. Taxes for the fiscal year 2011-2012

2. Covenants, Conditions, Reservations, Rights, Rights of Way and Easements now
of record.

Together with all and singular tenements, hereditaments and appurtenances thereunto belonging or
in anywise appertaining,

DATED: May 28, 2012
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STATE OF /l/V Rollingstone Drive Trust dated 01/25/2012
CouNTY OF  Cxrdrire

], /%:PZ” -g‘ 7, a Notary Public of the

County and State first above written, do hereby
certify that tyad Haddad personally appeared
before me this day and acknowledged the due
execution of the foregoing instrument.

Witness my hand and official seal, this the
= Uy e

)

Notary Pi

My Co
(SEA
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STATE OF NEVADA
DECLARATION OF VALUE

1.  Assessor Parcel Numboer(s)
a) 163-24-111-021

b)

c)

d)
2. Type of Property:

a) Vacant Land b) [X] single Fam. Res. [FOR RECORDERS OPTIONAL USE ONLY

c) Condo/Townhouse  d) 2-4 Plex Book: ‘ Page:

e) Apt. Bidg. f) CommUind nete SlRAORIAG

g) Agricultural Mobila Home

i) Other Qﬁ-’\k ) [(\ T/‘u b‘jf Nt

3. a) Total Valuef‘Sales-Pri f Property 5

b)  Deed in Lieu of Foreclosure: Only (value of property) $

c) Transfer Tax Value: $

d)  Real Property Tax Due § 0.00
4. If Exemption Claimed: '

a) Transfer Tax Exemption, per NRS 375 0890, Section: 7

b)  Explain Reason for Exemption: Tﬂi{ o TEus T

WWITHoWT Cowvs inerzaTio _

5.  Partlal Interest: Percentage being transferred: . - 100.00%

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060 and
NRS 375.110, that the information provided is correct to the bést of their information and belief, and can
be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest al 1% per month. Pursuant
to NRS 375.030, the Buyer and Seller shallbeyand severally liable for any additional amount

owed.

Signature: //'/p - Capacity: Grantor

Signaw Capacity: Granlee
A LER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

{Required) {Required)
Print Name: Rollingstene Drive Trust dated Print Name: Bourne Valley Court Trust
01/25/2012
Address: 500 S. Las Vegas Bivd #810 Address: 900 S. Las Vegas Blvd #810
City, State, Zip: Las Vegas, NV 89101 City, State, Zip: Las Vegas, NV 89101
COMPANY/PERSON REQUESTING RECORDING (required if not the seller or buyer)
Fidelity National Title Agency of Nevada, Inc. Escrow #: FT13-FT00000442-LC

3100 W Sahara Avenue #115
Las Vegas, NV 89102
(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)
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Inst #: 201201310001704
Fees: $17.00 N/C Fee: $0.00
RPTT: $28.05 Ex: #
01/31/2012 09:09:48 AM
Receipt #: 1052023

/\
/(} Requestor:

ALESS] & KOENIG LL.C (JUNES
Recorded By: DXi Pgs: 2
When recorded mail to and DEBBIE CONWAY
Mail Tax Statements to: CLARK COUNTY RECORDER
4254 Rolling Stone Dr Trust
PO Box 36208
Las Vegas, NV 89133

AP.N. No.163-24-111-021 TS No. 24230-4254

TRUSTEE’S DEED UPON SALE

The Gratitee (Buyer) herein was: 4254 Rolling Stone Dr Trust

The Foreclosing Beneficiary herein was: Glenview West Townhomes Association

The amount of unpaid debt together with costs (Real Property Transfer Tax Value): $5,331.00
The amount paid by the Grantee (Buyer) at the Trustee’s Sale: $5,331.00

The Documentary Transfer Tax: $28.05

Property address: 4254 ROLLINGSTONE DR, LAS YEGAS, NV 89103

Said property isin [ ] unincorporated area: City of LAS VEGAS

Trustor (Former Owner that was foreclosed on): EDWARDS GEORGE R TRUST

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed Trustee under that certain Notice of
Delinquent Assessment Lien, recorded January 4, 2011 as instrument number 0005412, in Clark County, does
hereby grant, without warranty expressed or implied to: 4254 Rolling Stone Dr Trust (Grantee), all its right,
title and interest in the property legally described as: LOT 19, as per map recorded in Book 30, Pages 65 as-
shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:
This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. All requirements, of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been complied with. Said property was sold by said Trustee at public auction on January 25, 2012 at the
place indicated on the Notice of Trustee’s Sajs.

Ryan Kerbow, Esq
Signature of AUTHORIZED AGENT for Glenview West Townhomes Assaciation

State of Nevada )
County of Clark )
SUBSCRIBED and SWORN to beforeme J - 27 | 2012 C: ;ﬂ
____,_./
WITNESS my hand and official seal. —
(Seal) e T (Signature)
i AT

% 10— 2800 -1
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)
a. 163-24-111-021

b.
c.
d.

2. Type of Property:

a.| | Vacant Land b.] | Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c.|¥'| Condo/Twnhse d.| | 2-4 Plex Book Page:
e.l | Apt. Bldg ] | Comm'Vind'l Date of Recording:
g.] | Agricultural h.| | Mobile Home Notes:
Other _
3.a. Total Value/Sales Price of Property $ 5,391.00
b. Deed in Lieu of Foreclosure Only (value of property( )
c. Transfer Tax Value: $ 5331.00
d. Real Property Transfer Tax Due $ 28.05

4, If Exemption Claimed:

a. Transfer Tax Exemption pet NRS 375.090, Section

b, Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100.00 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer and Sgller shall be jointly and severally liable for any additional amount owed.

Signature

Signature

SELLER (GRANTOR) INFORMATION
(REQUIRED)

Print Name: Alessi&Koenig, LLC

Capacity: Grantor

Capacity:

BUYER (GRANTEE) INFORMATION
(REQUIRED)
Print Name: 4254 Rolling Stoone Dr Trust

Address:9500 W Flamingo # 205

City: Las Vegas

Address: PO Box 36208

City: Las Vegas

State; NV Zip: 89147

State:NV Zip:89133

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer)

Print Name: Alessi&Koenig, LLC

Escrow # N/A Foreclosure

Address; 9500 W Flamingo # 205
City: Las Vegas

State:NV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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0090326-0003747

Fee: $21.00
oreoared By NIG Fee: $25.00
Srsgfhr\iest);inancial Services, Ltd. 03/26/2009 16:35.04
537 E Pele Rose Way, STE 300 120099104864
Cincinnati, OH 45202 Requestor:
IR 5 ol
Return To (name and address): Debbie Conway TN
Uil - Clark County Recorder Pos: 8
St. Paul, MN 55117
Assessor's Parcel Number; .183-24-111:021.Eh
—— State of Nevada Space Above This Line For Recording Data
7 SS3IEE :_)_Cl\,, NS DEED OF TRUST
A TaA 1 4 (With Future Advance Clause)
O Master Mortgage
Recorded By . ...uimmsiimsisecaiiesssonssind toibians din s oabaubodiam s i 0 b it Lok aaitie
Y i N A A R e Y A N A S R
By i e i i R R R A S e e R RS S AR
{Signature) (Date)

1, DATE AND PARTIES, The date of this Deed of Trust (Security Instrument) is .., 03/03/2008. .,
................................ . The parties and their addresses are:
GRANTOR:
GEORGE R. EDWARDS, UNMARRIED

163-24-111-021,ENTIRE PROPERTY

0 If checked, refer to the attached Addendum incorporated herein, for additional Grantors,
their signatures and acknowledgments.

TRUSTEE:

t).S. Bank Trust Company, National Association,

a national banking association organized under the laws of the United States

111 SW Fiith Avenue

Portland, OR 97204

LENDER:

U.S. Bank National Association ND,

a national banking association organized under the laws of the United States

4325 17th Avenue SW

Fargo, ND 68103

NEVADA - HOME EQUITY LINE OF CREDIT DEED OF TRUST

{NOT FOR FNMA, FHLMC, FHA OR VA USE) fpage 1 of 7)

© 1994 Wolters Kluwer Financial Services - Bankers Systems ™
Form USBOCP-DT-NV 9/7/2006
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2. CONVEYANCE. For good and valuable consideration, the receipt and sufficiency of which is
acknowledged, and to secure the Secured Debt (defined on page 2) and Grantor's performance
under this Security Instrument,  Grantor irrevocably grants, bargains, conveys and sells to
Trustee, in trust for the benefit of Lender, with power of sale, the following described property
{if property description is in metes and bounds the name and mailing address of the person who
prepared the legal description must be included) :

See attached Exhibit "A"

The property is located in . .CLARK COUNTY......coiiviriiiniiianeee. ] e R A I
(County)
4254 RQLLINGSTONE DR L LASVEGAS. ..ot emiiiaenee , Nevada ..89103-3407...
(Address) (City) (ZIP Code)

Together with all rights, casements, appurtenances, royalties, mineral rights, ol and gas rights,
all water and riparian rights, ditches, and water stock and all existing and future improvements,
structures, fixtures, and replacements that may now, or at any time in the future, be part of the
real estate described above (all referred to as "Property”).

3. MAXIMUM OBLIGATION LIMIT, The otal principal amount secured by this Security
Instrument at any one time shall not exceed $ .,.80,000.00.........ccvvcvvivnvnnnn.. . This limitation
of amount does not include interest and other fees and charges validly made pursuant to this
Security Instrument. Also, this limitation does not apply to advances made under the terms of
this Security Instrument  to protect Lender's security and to perform any of the covenants
contained in this Security Instrument,

4, SECURED DEBT AND FUTURE ADVANCES. The term "Secured Debt™ is defined as
follows:

A. Debt incurred under the terms of all promissory note(s), contract(s), guaranty(ies) or other
evidence of debt described below and all their extensions, renewals, modifications or
substitutions. (You rmust specifically identify the debi(s) secured and you should include
the final maturity date of such debt(s).)

Borrower(s): GEORGE R. EDWARDS
Principal/Maximum Line Amount: §0,000.00
Maturity Date: 03/02/2034

Note Date: 03/03/2009

B. All future advances from Lender to Grantor or other future obligations of Grantor 0

Lender under any promissory note, contract, guaranty, or other evidence of debt executed

by Grantor in favor of Lender after this Security Instrument whether or not this Security

Instrument is specifically referenced. If more than one person signs this Sccurity

Instrument, each Grantor agrees that this Security Instrument will secure all future

advances and future obligations that are given to or incurred by any one or more Granior,

or any one or more Grantor and others, Future advances are contemplated and are

governed by the provisions of NRS 106.300 to 106.400, inclusive.  All future advances

and other future obligations are secured by this Security Instrument even though ail or part

may not yet be advanced. All future advances and other future obligations are secured as if

made on the date of this Security Instrument, Nothing in this Security Instrument shall

constitute a commitment to make additional or future loans or advances in any amount.

Any such commitment must be agreed 1o in a separate writing.

{page 2 of 7)
© 1984 Wolters Kluwer Financial Services - Bankers Systems ™ MrE.
Form USBOCP-DT-NV 9/7/2006
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C. All other obligations Granter owes to Lender, which may later arise, to the exient not
prohibited by law, including, but not limited to, liabilities for overdrafts relating 1o any
deposit account agreement between Grantor and Lender.

D. All additional sums advanced and expenses incurred by Lender for insuring, preserving or
otherwise protecting the Property and its value and any other sums advanced and expenses
incurred by Lender under the terms of this Security Instrument.

In the event that Lender fails to provide any required notice of the right of rescission, Lender
waives any subsequent security interest in Grantor's principal dwelling that is created by Ihis
Security Instrument, _

5. DEEDOF TRUST COVENANTS.  Grantor aprees that the covenants  in this section  are
material obligations under the Secured Debt and this Security Instrument. If Grantor hreaches
any covenant in this section, Lender may refuse to ma ke additional extensions of credit and
reduce the credit limit. By not exercising cither remedy on Grantor's breach, Lender does not
waive Lender's right to later consider the event a breach if it happens again.

Payments. Grantor agrees that all payments under the Secured Debt will be paid when due and
in accordance with the terms of the Sccured Debt and this Security Instrument.
Prior Security Interests. With regard to any other mortgage, deed of trust, security agreement
or other lien document that ereated a prior securily interest or encumbrance on the Propenty,
Grantor agrees to make all payments when due and to perform or comply with all covenants.
Grantor also agrees not to allow any modification or extension of, nor to request any fuwire
advances under any note or agreement secured by the lien document without Lender’s prior
written approval.
Claims Against Title.  Grantor will pay all taxes, assessments, liens, encumbrances, lease
payments, ground rents, utilities, and other charges relating to the Propecty when due. Lender
may require Grantor to provide (o Lender copics of all notices that such amounts are due and the
receipts evidencing Grantor's payment. Grantor will defend title to the Property against any
claims that would impair the lien of this Security Instrument. Grantor agrees to assign to
Lender, as requested by Lender, any rights, claims or defenses Grantor may have against partics
who supply labor or materials (o maintain or improve (he Property.
Property Conditien, Alterations and Inspection. Grantor will keep the Property in good
condition and make all repairs that are reasonably necessary. Grantor shall not commit or allow
any waste, impairment, or deterioration of the Property. Grantor agrees that the nawre of the
occupancy and use will not substantially change without Lender's prior written consent. Grantor
will not permit any chanpe in any license, restrictive covenant or easement without Lender's
prior written consent. Grantor will notify Lender of all demands, proceedings, claims, and
actions against Grantor, and of any loss or damage to the Property.
L.ender or Lender's agents may, at Lender's option, enter the Property al any reasonsble time
for the purpose of inspecting the Property. Lender shall give Grantor notice at the time of or
before an inspection specil?'mg a reasonable purpose for the inspection, Any inspection of the
Property shall be entirely for Lender’s benefit and Grantor will in no way rely on Lender's
inspection.
AuFt)ﬁorlty to Perform. If Grantor fails to perform any duty or any of the covenants contained in
this Security Instrument, Lender may, without notice, perform or cause them 1o be performed,
Grantor appoints Lender as attorney in fact 10 sign Grantor's name or pay any amount necessary
for performance. Lender's right to perform  for Granior shall not create an obligation  to
erform, and Lender's failure to perform will not preclude Lender from exercising any of
ender's other rights under the law or this Security Instrument.
Leaseholds; Condominiums; Plunned Unit Developments.  Grantor agrees to comply with the
provisions of any lease if this Security Instrument is on a leaschold. 1 the Property includes a
unif in a condominium or a planned unit development, Grantor will perform all of Grantor's
duties under the covenants, by-laws, orregulations of the condominium or planned unit
development.
Condemnation. Grantor will give Lender prompt notice of any pcndini;1 or threatened action, by
privaie or public entities to purchase or take any or all of the Property through condemnation,
eminent domain, or any other means. Grantor authorizes Lender to intervene in Grantor's name
in any of the above described actions or claims. Grantor assigns to Lender the proceeds of any

fpage 3 of 7)

® 1994 Wolters Kluwer Financial Services - Bankers Systems ™
Form USBOCP-DT-NV 8/7/2006
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award or claim for damages connected with a condemnation or other taking of all or any part of
the Property. Such proceeds shall be considered payments and will be applied as provided in this
Security Instrument. This assignment of proceeds is subject to the terms of any prior mortgage,
deed of trust, security agreement or other lien document,
Insurance. Grantor shall keep Property insured against loss by fire, flood, theft and other
hazards and risks reasonably associated with the Property due (o its type and location, This
insurance shall be maintained in the amounts and for the periods that Lender requires. What
Lender requires pursuant to the preceding two sentenees can change during the term of the
Secured Debt. The insurance carrier providing the insurance shall be chosen by Grantor subject
to Lender's approval, which shall not be unreasonably withheld. If Grantor fails to maintain the
coverage described above, Lender may, at Lender's option, obtain coverage to protect Lender's
ri?hts in the Property according to the terms of this Security Instrument.
All insurance policies and renewals shall be acceptable to Lender and shall include a standard
"mortgage clause"” and, where applicable, "loss payee clause.” Grantor shall immedialelr' notify
Lender of cancellation or termination of the insurance, Lender shall have the right to hold the
policies and rencwals. If Lender requires, Grantor shall immediately give to Lender all receipts
of paid premiums and renewal notices. Upon loss, Grantor shall give immediate notice to the
icl:surance carrier and Lender, Lender may make proof of loss if not made immediately by
Irantor.
Unless otherwise agreed in writing, all insurance proceeds shall be applied to the restoration or
repair of the Property or to the Secured Debt, whether or not then due, at Lender's option. Any
application of proceeds to principal shall not extend or postpone the due date of the scheduled
payment nor change the amount of any payment. Any excess will be paid to the Grantor, If the
Property is acquired by Lender, Grantor's right to any insurance policies and proceeds resulling
from damage to the Property before the acquisition shall pass to Lender to the extent of the
Secured Debt immediately before the acquisition.
Financial Reports and Additional Documents.  Grantor will provide 1o Lender upon request,
any financial statement or information Lender may deem reasonably necessary. Grantor agrees
to sign, deliver, and file any additional documents or certifications that Lender may consider
necessary to perfect, continue, and preserve Grantor's obligations under this Security Instrument
and Lender's lien status on the Property.
WARRANTY OF TITLE, Grantor warrants that Grantor is or will be lawfully seized of the
estate conveyed by this Security Instrmment and has the right to irrevocably grant, bargain,
convey and sell the Property to Trustee, in trust, with power of sale, Grantor also warrants that
the Property is unencumbered, except for encumbrances of record.
DUE ON SALE. Lender may, at its option, declare the entire balance of the Secured Debt to be
immediately due and payable upon the creation of, or contract for the creation of, a transfer or
sale of all or any part of the Property. This right is subject to the restrictions imposed by federal
law (12 C.F.R. 591), as applicable.
DEFAULT. Grantor will be in default if any of the following occur;
Fraud. Any Consumer Borrower engages in fraud or material misrepresentation in connection
with the Secured Debe that is an open end home equity plan.
Payments. Any Consumer Borrower on any Secured Debt that is an open end home equity plan
fails 10 make a payment when due.
Property. Any action or inaction by the Borrower or Grantor occurs that adversely affects the
Property or Lender's rights in the Property. This includes, but is not limited to, the following:
(a) Grantor fails to maintain required insurance on the Property; (b) Grantor transfers the
Property; (¢) Grantor commits waste or otherwise destructively uses or fails 10 maintain the
Property such that the action or jnaction adversely affects Lender's security; (d) Grantor fails to
pay taxes on the Property or otherwise fails to zct and thereby causes a lien to be filed against
the Property that is senior to the lien of this Security lnstrument: (e) a sole Grantor dies; (f) if
more than one Grantor, any Grantor dies and Lender's security is adversely affected; (g) the
Property is taken through eminent domain; (h) a judgment is filed against Grantor and subjects
Grantor and the Property 10 action that adversely affects Lender’s interest; or (i) a prior
lienholder forecloses on the Property and as a result, Lender's interest is adversely affccted.

fpage 4 of 7}
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Executive Officers. Any Borrower is an executive officer of Lender or an affiliate and such
Borrower becomes indebted to Lender or another lender in an aggregate amount greater than the
amount permitted under federal laws and regulations,

REMEDIES ON DEFAULT. !n addition to any other remedy available under the terms of this
Security Instrument, Lender may accelerate the Secured Debt and foreclose this Security
Instrument in a manner provided by faw if Grantor is in default. In some instances, federal and
state Taw will require Lender to provide Grantor with notice of the right to cure, or other notices
and may establish time schedules for foreclosure actions,

At the option of the Lender, all or any part of the agreed fees and charges, accrued interest and
principal shall become immediately due and payable, after giving notice if required by law, upon
the occurrence of a default or anytime thereafter. Lender shall be entitled te, without limitation,
the power to scll the Propenty,

If there is a default, Trustee shall, at the request of Lender, advertise and sell the Property as a
whole or in separate parcels at public auction to the highest bidder for cash and convey absolute
title free and clear of all right, title and interest of Grantor at such time and place as Trustee
designates. Trustee shali give notice of sale, including the time, terms and place of sale and a
description of the Property to be sold as required by the applicable law.

Upon the sale of the Property and to the extent not prohibited by law, Trustee shall make and
deliver a deed to the Property sold which conveys absolute title to the purchaser, and after first
paying all fees, charges, and costs, shall pay to Lender all moneys advanced for repairs, taxes,
insurance, liens, assessments and prior encumbrances and interest thereon, and the principal and
interest on the Secured Debt, paying the surplus, if any, to Grantor. Lender may purchase the
Property. The recitals in any deed of conveyance shall be prima facie evidence of the facts set
forth therein.

The acceptance by Lender of any sum in payment or partial payment on the Secured Debt after
the balance is due or is accelerated or after foreclosure proceedings are filed shall not constitute
a waiver of Lender’s right to require complete cure of any existing default. By not exercising
any remedy on Grantor's default, Lender does not waive Lender’s right 1o later consider the
event a default if it happens again,

10. EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS' FEES; COLLECTION

COSTS. If Grantor breachies any covenant in this Security Instrument, Grantor agrees to pay all
expenses Lender incurs in performing such covenants or protecting its security interest in the
Property. Such cxpenses include, but are not limited 1o, fees incurred for inspecting, preserving,
or otherwise protecting the Property and Lender's security interest. These expenses are payable
on demand and will bear interest from the date of payment until paid in full at the highest rate of
interest in effect as provided in the terms of the Secured Debt. Grantor agrees to pay all costs
and expenses incurred by Lender in collecting, enforcing or protecting Lender's rights and
remedies under this Security Instrument, This amount may include, but is not limited 1o,
attorneys' fees, court costs, and other legal expenses. To the extent permitted by the United
States Bankruptcy Code, Grantor agrees to pay the reascnable attorneys’ fees Lender incurs to
collect the Secured Debt as awarded by any court exercising jurisdiction under the Banknuipicy
Code. This Security Instrument shall remain in effect until released. Grantor agrees to pay for
any recordation costs of such release.

11. ENVIRONMENTAL LAWS AND HAZARDOQUS SUBSTANCES, As uscd in this section, (1)

©

Environmental Law means, without limitation, the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA, 42 U.5.C. 960! et seq.), and all other federal, state
and local laws, regulations, ordinances, court orders, attorney geueral opinions or interpretive
letters concerning the public health, safety, welfare, environment or a hazardous substance; and
(2) Hazardous Substance means any toxic, radioactive or hazardous material, waste, pollutant or
contaminant which has characteristics ~ which render the substance dangerous or potentially
dangerous 10 the public health, safety, welfare or environment. The term includes, without
limitation, any substances dchined as "hazardous  material,” "toxic substanccs,” "hazardous
waste” or "hazardous substance” under any Environmental Law.

fpage 5 of 7)
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Grantor represents, warrants and agrees that;

A. Except as previously disclosed and acknowledged in writing to Lender, no Hazardous
Substance is or will be located, stored or released on or in the Property. This restriction
does not apply to small quantitics of Hazardous Substances that are generally recognized
to be appropriate for the normal use and maintenance of the Property.

B. Except as previously disclosed and acknowledged in writing 10 Lender, Grantor and every
tenant have been, are, and shall remain in full compliance with any applicable
Environmental Law,

C. Grantor shall immediately notify Lender if a release or threatened release of 2 Hazardous
Substance occurs on, under or about the Property or there is a violation of any
Environmental Law concerning the Property. In such an event, Grantor shall take all
necessary remedial action in accordance with any Environmental Law.

D. Grantor shall immediately notify Lender in writing as soon as Grantor has reason o
believe there is any pending or threatened investigation, claim, or proceeding relating to
the release or threatened release of any Hazardous Substance or the violation of any
Environmental Law,

12. ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate
agreement, Grantor will not be required to pay to Lender funds for taxes and insurance in
escrow.

13. JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS
BOUND. All duties under this Security Instrument are joint and individual, If Grantor signs this
Security Instrument but does not sign an evidence of debt, Grantor does so only to mortgage
Grantor's interest in the Property to secure payment of the Secured Debt and Grantor does not
agree to be personally liable on the Secured Debt, If this Security Instrument secures a guaranty
between Lender and Grantor, Grantor agrees to waive any rights that may prevent Lender from
bringing any action or claim against Grantor or any party indebted under the obligation, These
rights may include, but are not limited to, any anti-deficiency or one-action laws. The duties and
benefits of this Security Instrument shall bind and benefit the successors and assigns of Grantor
and Lender.

14, SEVERABILITY; INTERPRETATION, This Security Instrument is complete and fully
integrated. This Security Instrument may not be amended or modified by oral agreement. Any
section in this Security Instrument, attachments, or any agreement related 1o the Secured Debt
that conflicts with applicable law will not be effective, unless that law expressly or impliediy
permits the variations by written agreement. If any section of this Security Instrument cannot be
enforced according to its terms, that section will be severed and will not affect the enforceability
of the remainder of this Security Instrument, Whenever used, the singular shall include the
plural and the plural the singular. The captions and headings of the sections of this Security
Instrument are for convenience only and are not to be used to interpret or define the terms of
this Security Instrument. Time is of the essence in this Security Instrument.

15. SUCCESSOR TRUSTEE. Lender, at Lender's option, may from time to time remove Trustee
and appoint a successor trustee without any other formality than the designation in writing, The
successor trustee, without conveyance of the Property, shall succeed to all the title, power and
duties conferred upon Trustee by this Security Instrument and applicable law,

16. NOTICE. Unless otherwise required by law, any notice shall be given by delivering it or by
mailing it by first class mail to the appropriate party's address on page 1 of this Security
Instrument, or to any other address designated in writing. Notice to one grantor will be decmed
10 be notice to all grantors.

17. WAIVERS. Except to the extent prohibited by law, Grantor waives all appraisement and
homestead exemption rights relating to the Property.

18. LINE OF CREDIT. The Secured Debt includes a revolving linc of credit. Although  the
Secured Debt may be reduced to a zero balance, this Security Instrument will remain in etfect
until released.

(page 6 of 7}
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19, APPLICABLE LAW. This Security Instrument is governed by the laws as agreed to in the
Secured Debt, except to the extent required by the laws of the jurisdiction where the Property is
located, and applrcablc federal laws and regulations.

20. RIDERS. The covenants and agreements of each of the riders checked below are incorporated
into and supplement and amend the terms of this Security Instrument.

[Check all applicable boxes)
O Assignment of Leases and Rents 00 Other ..vvuveuiiiiiersinninsnnisess s ieanennaes

21, 0 ADDITIONAL TERMS.

SIGNATURES: By signing below, Granlor agrees to the terms and covenants contained in this
Security Instrument and in any atlachments Grantor also acknowledges receipt of a copy of this
Security Instrument on the date stated on page 1.

t'su;éru;@éﬁcé"él'éti%iébé" T (Oe

ACKNOWEDHETN) D D couny %um ——

This instrument was acknowledged bcl‘ore mc this M50, day of
(Individual) by GEORGE R. EDWARDS, UNMARR

.......................................................................................................

' (Tltk: .m.c‘l’g%eu &ﬂm

ke DEBRA A. GRUSMAN
% Motary Public, Stite of Meveda

R Appoiniment Mo, 99-9804-1
My Appt. Expire Sep 19, 2012
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Page: 1 of |

EXHIBIT "A"™ LEGAL DESCRIPTION

Account #: 14560224 Index #:
Order Date ; 02/27/2009
Relerence : 20090581626510 Parcel #: 163-24-111-921

Name : GEORGE R. EDWARDS
Deed Rel: 20020712928

SITUATED IN THE STATE OF NEVADA, COUNTY OF CLARK:

LOT NINETEEN (19) OF GLENVIEW WEST TOWNHOME, AS SHOWN BY MAP THEREOF ON
FILE IN BOOK 30 OF PLATS, PAGE 65, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK
COUNTY, NEVADA.

SUBJECT TO ALL EASEMENTS, COVENANTS, CONDITIONS, RESERVATIONS, LEASES AND
RESTRICTIONS OF RECORD, ALL LEGAL HIGHWAYS, ALL RIGHTS OF WAY, ALL ZONING,
BUILDING AND OTHER LAWS, ORDINANCES AND REGULATIONS, ALL RIGHTS OF TENANTS IN
POSSESSION, AND ALL REAL ESTATE TAXES AND ASSESSMENTS NOT YET DUE AND PAYABLE.

BEING THE SAME PROPERTY CONVEYED BY DEED RECORDED IN DOCUMENT NO. 20020712928,
OF THE CLARK COUNTY, NEVADA RECORDS.
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""-_g JM‘
DAVID ALBSA ADIATIONAL OFFICES
THOMAS BAYARL *
DRENIO PHONE ui umcso
EXT X " . 848
g VA Multi-Turistictional Law Firm
RYAN XERE(yWas? moug:;‘g g&u =
) . 9500 W. Plamingo Rosd, Suite 100 g
* Admilied 1o tha Colifwaia Bar Las Yegos, Nevada 89147 DIAMOND BAR CA
# Admilted 0 Uk Califtrnia, Nevada Telephorne: 702:222-4033 THONE; #09-861-8300
apd Colorsdo Bar Facgimile: 702-222-4043
“r¢ Admiced (0 the Nevade mnd Califorala Ber www,alessikoenig.com
December 20, 2010
LIEN LETTRR
Vid REGUIAR AND CERITEIER MAIL
EDWARDS GECRGE R TRUST
4254 ROLLINGSTONE DR

LAS VEGAS, NV 89103

Re: Glenview West Townhomes Associstlon/4254 ROLLINGSTONE DR/HO #24230
Dear EDWARDS GBORGE R TRUST ;

Our office has been retained by Glemview West Towabomes Asseciation to collect the past due
assessment balance on your account. Please find the enclosed Notice of Delinquent Assessment (Lien),
signed and dated on behalf of Glenview West Townbomes Association on December 20, 2010. The total
amount due by January 24, 2011 is $2,460.00. Pleaso note thai the total kmount due mey differ from the
amount shown on the enclosed lien. Plaass submit payment to our Nevadsa mafling atldvess listed above by

January 24, 2011, Payment must be in the formo of a cashior's check or mopey order and mede payable so
Alessi & Koenig.

Unless you, within thirty days after recoipt of this notice, dispute the validity of this debd, or any
portion theraof, our office will assume the debt is valid. 1f you sotify our office in writing within the thirty-
doy period that the debt, or any portion thereof, is disputed, we will oblain verification of the debt and & copy
of such verification will be mailod to you. Upon receipt of your written sequest within the thirty-day period,
we will pravida you with the name and address of the orlginal creditor, if differcnt from the current creditor.
Pluasc note the |aw does not require me to wait until the end of the thisty-day period before procoeding to the
next step in the collection process. 1f, however, you reanest proaf g ; At & ot
ariginal creditor within the thipty-day period that begis U.S. Postal Service
to suspend my efforts o collect the dobt until | mail th CERTIFIED MAIL.. RECEIPT
you bave the right to inspect the association records, | Soaeste A Qoty

(1] DL aOLOrn

559

.......

In the event Alessi & Koenig, LLC does not rt "
costs of $2,460.00 by January 24, 2011, a Notice of L 3

Recorder; resulting in additional fees and costs. Shoul ¥
ownership of your property, :
i ' oo’
Sinci 5
- ;
0 e T
R ™™ LDWARDS GEORGE &
: E RTRUST
ALESSI& K o [%F75 ™ 4254 ROLLINGSTONE DR,
| e i
Pleuso bo advised (hat Alessi & Koenig, 11.C is n dobt colke & [arromeen = YEGAS, NV 89103

obtainoed will be us

T
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When recorded return to:

ALESSI & KOENIG, 144

9500 W. Flaniingo Rd., Suite 100
Las Vegas, Novada 89147

Phowe: (702) 222-4033

APN. 16324-131-021 . ' Trustee Salo # 24230-4284
NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In sccordance with Nevads Revised Statutes and the Association’s Dectacation of Covenants, Conditions and
Restrictions (CC&Rs) of the officlal records of Clark Couaty, Novads, Glenview West Townhomes
Associntion tws alien on the following legally deseribed property.

The property agpinst which the liLn Is imposed is commonly reforred to as 4254 ROLLINGSTONE DR
» LLAS VEGAS, NV 89103 and more particularty legally doseribed as: LOT 19 Book 30 Page 65 in the
County of Clark, |

] '
The uwner(s) of record as reflected on tha public record a3 of today's dute is (are) EDWARDS
GEORGE R TRUST i‘
The malling address(es) ix: 4254; ROLLINGSTONE DR, LAS VEGAS, NV 89103

The total amount due through toduy’s date Is: $2,330.00. OF this total amount $2,280.00 fepresent
Collection nad/or Attorncy fees, assessments, intercst, late fees snd service charges, $50.00 represont
collection costs.  Note: Additional monies shall scerue upder this elalm at the rate of the chiimpot’s regular
monthly or speoial assessments, plus pecissible Inte cherges, costs of collection and inferest, accruing
subsequent to the date of thia notlcu,

Date: December 20, 2010

Mary Indalecio - Lepal Assistant :

Alessi & Koenlg, TLC on behalf of Glenview West Townhomes Assoviation
State of Nevada
County of Clark i
SUBSCRIBED and SWORN before me December 20, 2010

(Seal) (Signatare)

NOTARY PUBLIC

T ASKOOOO T

EOWARD (SN0
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Inst# 201101040005412
Fees: $14.00

NIC Fee: $0.00

01/04/2011 05:456:04 AM

Receipt #: 631834

Requestor:

ALESSI & KOENIG LLC (JUNES
Recorded By: BGN Pgs: 1

DEBBIE CONWAY
When recorded return to: CLARK COUNTY RECORDER
ALESSI & KOENIG, LLC /
9500 W, Flamingo Rd., Suite 100
Las Vegas, Nevada 89147
Phone: (702) 222-4033
APN. 163-24-111-021 Trustee Sale # 24230-4254

NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the official records of Clark County, Nevada, Glenview West Townhomes
Association has a lien on the following legally described property.

The property against which the lien is imposed is commonly referred to as 4254 ROLLINGSTONE DR
, LAS VEGAS, NV 89103 and more particularly legally described as: LOT 19 Book 30 Page 65 in the
County of Clark.

The owner(s) of record as reflected on the public record as of today’s date is (are): EDWARDS
GEORGE R TRUST

The mailing address(es) is: 4254 ROLLINGSTONE DR, LAS VEGAS, NV 89103

The total amount due through today’s date is: $2,330.00. Of this total amount $2,280.00 represent

Collection and/or Attomey fees, assessments, interest, late fees and service charges. $50.00 represent
collection costs. Note: Additional monies shall accrue under this claim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late chargcs costs of collection and interest, accruing
subsequent to the date of this notice.

Date: December 20, 2010

By; (—M
Mary Indalecio — Legal Assistant
Allessi & Koenig, LLC on behalf of Glenview West Townhomes Association

State of Nevada
County of Clark 2%
SUBSCRIBED and SWORN before me December.20, 2010

NOTARY PUBLIC

Wy -

G4 STATE OF NEVADA (Signa :
;% County of Clark rb
il LANI MAE U, DIAZ 4

#/ Appt. No. 10-2800-1 <
'/ My Appt. Expices Aug. 24, 2014 NOTARY PUBLIC

(Seal)
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36¢0)(8) David Aldessi -
1.8, Hagk Natianal Associntion vs. Genrge K. Edwards, ef al,

Page 25

¢ Do you have any reason to believe that (.S,
Recordings and U.S. Bank are the same entity?

A Ihaveno ides. I have ne reason to believe -
believe either way. They have different addresses,

Q  Asyou review this, Is i your opinion - Well,
1 guess fet me go back a little bit,

You do a fot of -~ Alessi & Koenig does a lot of
HOA forcelosure work; is that sorrect?

A Yes.

(¢ And you have a loi of ecxpericnce
of HHOA foreclosures; is that correct?

A Yes.

Q  In your opinion then do you think it was — In
your opinion do you thiok it was correct to not matl the
Notice of Default to the lender in Fargo, North Dakota?

A Edoen't know, § would defer @ a judicial body
to answer that question. I don’t know ~ 1 can testify
that our Mevada counsed felt that it was - iat it was
correct to mail the Notives the way they were reailed, |
would irmrgine that it would depend on what conel yon were
in,

Q@ If'you were to conduct a foreclosure today,
Alessi & Koenig, would vou allow a foreclosure to go
foxward if a Notice of Defauli had not been mailed (o the
lender at thetr address?

in this fiald

Page 2G

A That would be a question that | woeuld defer to
vwr Nevada conusel, X would not be the one to make that
call. ¥ believe that the statuies are wuch different now
than they were baclk in 2680, 1n 2015 there were
amendments to the statute changiar the requivements for
muiling, 1 beliove that the banks are required to Hst
thely addresses on 2 specific Web site,

Se f dos't know that the answer naw would be the
samme as it was baek in 2018, In any event I wouldn't be
the one at my office making that call. 1 dos'l koew i
the matling af the Notice of Default to the entity listed
en the Deed of Trust, that the document is to be veturned
tg, is sufficient to constitute nntice to the fender, §
don't know the answer {0 that guestion.

{3 Does Alesst & Koenig typically mail Notices of
Detanlt to lenders?

A Well, a5 1 said carlier, you knew, the Netice of
Trustes's Sale was mailed to the fender. J cun testify
that } wonlda’t iave minded sceing the Netice of Defnult
mailed to the lender, I just don't know the legal import
of it not being malted to the lender i this tme,

¢ Tdon't think yon answered my question. Does
Aldessi & Koenig as a patiern and practice email -- or
wail Notices of Defauit to the lendey?

A Our curvent policy, as § said, s pot - §
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November 28, 1956

woutdn' think would be the sarme as it was bach in 2618, |

the faws have changed guite a bit since then in regard to
the maibing of the Motice of Defnult, You kunw, we are
going back six years. And  just don't know what the
amswer is. | have dene, 3¢ { said, 110 depositions, |
don’{ krow what the trapsrt of the NOD being majled fo
1.8, Recordings would have on the effcet of the
foreclasure, 1 just don't -

Q So Alessi & Koenig as a patiern and practice
does not mail the Notice of Default to the lender?

A& Well, I mean, { don't know that you could say
that we did not mail the Notice of Defnuli o the lender
in this case. That's the whole guestion, right, whether
er not mailing to 1.8, Reeprdings constitutes avties to
the lender fov purpeses of this forecinsure pursuant to
this Beed of Trast., I'm sure that our Nevada counset
would argoe that we did mail notice to the lender. 'm
sure you would argue that we gidn't,

Q I zuess another question then. In 2009 was
Alesst & Koenig mailing Notices of Default for HOA
foreclosures to lenders in general?

A Yes,

Q  And we can agree in a yes or no question that
U.S. Bank National Association was not mailed the Notice
of Default at their Fargo, North Dakota address for this

age 47 |

Paga 28

propesty?

A 1 wouakl agree with you (hat they were not maifed
the Notice of Default at that Farge, North Dakota
address. Iwonldn't go 5o far as to agree with you that
the lender in this foreclocure was not given notice,
That would be above my pay grade, { would defer tn o
court to answer that question.

VIS, MEKRUT: And your angwer acmally sbvistes
my need for an objection, so thank you,
BY MR, BECKOR:

Q@ And we can also agree that U.5. Bank Trust
Company was not mailed the Metice of Default at their
Portland, Oregon address?

A That's cerrect. It does not ook like they were |
wmaifed @ Notive of Defauit 2t their Portland, Oregon |

address according to the st on AKK44,
Q¢ Whao is your attorney that reviewed this
foraclosure?

A Fdoo't kaew. 16 wag, as you kaow, a long time |

ago. | did nole that Ryan Kerbow sipned the Notice of

Trusice's Sale, but | dos't know tha! Ryan Kerbow was the |

one who reviewed the NOIL
Q  How long had My, -
for you i 20097
A Lden't recsl, ¥ will say, though, that hig

{702} 386322 or (REO) B§2-3299 | www.depoinfernational.com

Docket 74575 Document2018- L3057

So Mr. Kerbow was wotking

{73 Papec 25 28



3HBYE) David Alesst - November 28, 2616
U.8, Bank Natisnal Association vs. George R Edwards, et al.
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1 signing of the Notice of Trustee's Safe in Seplember of
2 2011 weold indicate that he did review all of the
3 mailings prior o autherizing the sale.

4 Andsoyou believe thai Mr, Kerbow most tikely

5 reviewed the mailings for the Notice of Default, correct?

5 A Yes,

7 {3 Okay. Let's meove on beeauss [ kacw you'se dying

8 to get to that Motice of Sale.

g A&KASZ, what is that that we are looking at?
10 A 1 helieve this is a ledgey that was sent to us
11 by the management company. it does not look ~ i#'s not
13 oneof -~ It is a ledzer sent to us by the management
13 company. 18's pot snc of our docoments.

14 Q Okay. Number 44, which is - A&K44 is your
15 mailings list for the Notice of Defauli, correct?
16 A Yes.
17 Q  Apd then A&K4S, is the Notice of Defanli you
1e  were referring to?
19 A Yes
20 Who is Mary Indalecio?
23 A She was a former legal assistant. She ne longer
22 works for the corapany.
23 @ Isthere any reason why she no longer works for
24 ihe company?
as A MNotiw particular,

Page %0

1 @ Was she teemuinated or did she resign?

2 A Thatwas Bavk in 2011, She was - I helieve she

3 was terminated,

&  What was the reason she wag terminated?

5 A Iden't know. Shewasn't doing her job

s sdequate,

7 G 8o you bad issues with Mary Indalecio -~

3 A Yeah. Itwas seveeal years Inter. She wasn't

9 as a lepal assistant. She had moeved departments, She
10 wouldn't have been the one to make the call on the

1 mailings though.

12 €3 How was she not deing ber job correctly?
12 A She was - [ dor't reentl, P'mnot the one that
14 termninated her. Buf it wasn't, 1 can tell you, in any
15 way relevant to this fle,
16 Qs that you know and you're refusing to testy
17 or that you <lon't know but vou don't think it was
1e relevant to this foreclosure?
18 A Dhknow that it wasn't refevant to this
z¢ fereclosure. }wasn't the one that made the call en
2)  termipating her, It was noi -~ It did sot have anvtbing
22 1o g with ker performing as a legai assistant.
23 Q What did it have to do with?
i24 A Tibink i was in her porformsnce doing the
5 receivabies aud payabies. But that wasn't my department,
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so I don't know the specific yeasons, But again, H had
nothing to deo with this file,

Q  But she did have a history of -- T guess was
it -~ Was Ms. Indalecio not performing according to
Alessi & Koenip's policies and procedures and that's why
she was terminated or was there some other reason?

A Tdon't reenll the specific reason excep 1o say
that it didn't ~ it did not periain to this file.

O IHd you ever have issues with Ms. Indalecio not
following the policies and procedires of Alesss & Koenig?

A '~ I'm -~ | donr't ~ Mot in any manner that
was refevant to this file, just in o normal performance
type of manner, But there je nothing that T would feel
comfortable disclosing as T don't feel it would be
relevant i this fereclosure.

Q  So yow're declining to answer?

A Well, I don't have an answer for you. Ican
just tell you I prepared for this depesition. ¥ dida’t
prepare for questions about why a6 employes might have oy
might not have been terminated on maiters unrelated to
preparation of this depositinn. Se | know s preparatisn
for this deposition, there was nothing that I uneovered
that pertsined to s, Indalecis's fermination. That was
not part of the scope of what I was called to testify to,

@ Butyou do bave a specific knowledge as to why

Page 32

Ms, Indalecio was terminated; do you not?

A Ng, not one that is —~ § wounld feel — I'm not
prepaved to give, It was — [ know -~ can state it was
prebakly fone years ago. YWe have had several dozens of
people working at Alessi & Kuoendp over the years. 8o the
reasons for ey fernnation or not for her termination
are just ot - it's 5ot an ares that I'm prepared to
testify on today,

Butcan you tesiify?

A Ng, because I'm - I wouldn't be able to give
vou an answey that ¥ would be comfortable with based upon
my recobiection,

3 So--

A 1 would Bave go back and look af the records in
her file, see why she was ferminated and get a - You
know, I'm just not prepared o answer why this specific
employee was termiinated, you know, several years nge.

G o geing (o a3k two rsore questions and we raost
bkely will move on.

Sa vour testimeny s you don't remember why Ms.
{ndalecio was terinated over and sbove just misconduct?

M8, MIKRUT ] just want (o lodge 2n ebjection |
tor relevance.

THE WITNESS: ¢
BY MR, BECKOM:

Teot.
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L., Bank National Asso

{3 Is there sumconc :n your organization that wonld
know why Ms. Indalecio was terminated?

ME. MIKRUT: Same objeclion.

FTHE WITMHESS: § - { don't know thal anybody
there would know, but | can find out. 1t was several
years ago. Our Mevada counsel is different than it was
wiien she wag terminated. Se J would have to do some
research.
8Y MR, BECKOM:

Q Bui yoo know 1t was for something 1o do with not
doing her job correetly?

A Well, § would imagine. That's why people get
ferpinated. §-- ¥ don't — Yearh, 20 I would say yes {0
thai.

) Okay. Fair enough. I'm going to lot vou oft
the hot seal on that one.

A Okay, Thank you.

(J Lets go to A&K number 49, Can you tell ine what
it is that we are looking at?

A Yes. This is a Netics of Trustee’s Sale dated
Septembes 16, 2011, Behingd H yon will find o ALKS0 the
MNOTS list of mailings. Kach of these parties on the Hst
were mailed (fie Notice of Trugiee's Sale via certified
and reguniar mail,

(3 Okay. Now, on titis one - 1 kaow you were dying

17
18
13
20
21
22
23
24
25

istion vs, Gearge K. Edwards, ¢f ak

Page A5

vedaction log. 1 don't see anylhing in the stafus |
report. ¥ don't see anything iu the Notices, Se T don't |
know why we meailed the NOTS to those eatities and not the
NOGD. i

3 Is this semething that you see a iot at Alessi &
Koenig whese the Notice of Sale is mailed to more people
than the Notice of Defanki?

A Well, we ahways sce that it's mailed to the
wxbudsman is addition to the parties meiled the Notice of
Drefanit. ¥ wosldn'™ say ¥ see it o lot. There are
Assiporsesnts of Besds of Teasts oftentimes in {iles that ]
have reviewed. We mail to prior partics in inferest as
wedl as current parties in tnterest. So § have scen
where the list for the Notice of Trustee’s Sale does
contain more entitics, but § wonld set say that it is
COVRENS,

Q Lot me juat so { can get my head around if ~ So
you're always going to see the ombudsmar added on the |
Notice of Trustee's Sale, correct? E

A Correct,

Q  And then from there, it there is an assigament
that has happened between the Notice of Default and the
PMotice of Trustee's Sale, then that now cntity that's
taking the assigament would be added on; is that correct?

A Yes,

Page 34

Lo testify on this. On this one your testimony is that
yon did mail it to U.8. Bank or at {east €he -~ This s
for the Motice of Sale, correci?

A Yes.

3 How do vou know that?

A U.5. Bank's address in Poriland, Oregon sad UK,
Bank's address - Well, one i U8 Bask Trust Company in
Fortland, Oregon and the other U.8, Bapk National
Assoeintion in Farge, North Bakota, Both of those
entities now appesy on ouy list of partics that the
Netice was mailed to. Se for that reason my testimpny &
that they were mintled the Notice of Trustee’s Sale, And
o fave - You can see on the attached A& KSEL and 52
copies of the actual certificd mail receipt to those
entities,

Qs there any reasen why vou would have mailed it
to -- the Notice of 3ale to more peopie than the MNotice
of Default?

A Well, the Ombudsman's Gffice the Netice of
Frustee's Sate is required e be madded fo. The Notice
of Drefault is not. Why the U.8. Bank National
Association and U.8. Bapk Trusi Company were mailed ihe
Maotice of Trusice's Ssle and gof thee NOD, § don't have
any answer for that in the file. § don't see anything in
the pates, 1 don't see anything in the privileged 2nd
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€3 Butitis not cormmon o see such a largs
discrepancy between the Notice of Trustee's Sale and the
Notice of Default as is shown in this {ile?

A Correet, Yoo see on A&R34 aysl 35 there v 4
quitelaim deed. That s somewhat unusasl. That
quitclaim deed resulted in us adding ~ vesulting in os
adding Robert Hazed to the madiog Het, Bot that is nat
vexy commaa that you see a guitclaim deed in 3 file.

(}  Understood. And then on A&KS], these are
certified mail receipts?

A Yes. Sowe matied the Notice of Trustee's Sale
certificd and regular moil {e each of these endities as
well as the entities op ASKSZ.

O What's that stamp on those?

A Thatis a date stmmp, The postivan, pest office
plaves that stamp - Thal's ray noderstanding -~ on the
certified mail receipt. We don't have that stamp.

2 Now, ow do you know if - How do you knew if
e Notice of - Well, bow do you know f the centified
mail is reeeived? 3o you have any renord of that?

A Wedo. I the cortified rotice is signed {or,
we retain 1he green cards in an off site storage
facility., My understapding is it is chirenelopicat
order, But we have stacks, a5 you can imagine, of
thensands of thare, We dor’t ~ We didw'e and we - |

{93 Pages 33- 34
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Fags 37 Page 39 |
1 don'l believe we de currently scan Grose green cards into | 1 Mr. Hazel that the HOA sale would be postponed? |
2 our program. 2 A 1do nat believe - 1 did not see any such
3 Isee. I'mgoing to move over to A&ES4. It 3 communications with Mr. Hazel,
4 looks like this is a cashier's check from a Hobert Hazel § & [Hd you agree to postpone the HOA salein |
5 to Alesst & Koenig for 3700, 5 exchange for the $700 cashicr's check? §
5 Did you receive a cashier’s check from Rebert | € A 1 don't know that the BOA sale was posiponed. s
7 Hazel for $7607 7 Was it? Let's ses. The property sold January 25th, 5
8 A 1 bedeve so, 8 2012. Bt books like it was in — I den's know. Itlooks |
s Q Do youkeow why he paid you 37607 5 Hke it may have been. The oviginal date of the sale was
10 A 1 believe it was g partial pavment, $don't 10 November §6, 2011, It losks dike ~ I can see now that
13 ksow ihe speeific reason for it But | was when [went {31 the -~ Mr. Hazel brought in a check fov 3700 a1 that

2 pyer the fle this morning aware of this payment. Twas {12 tinte. ! den't know what discussions surrounded that
13 sade aware of this payment, 13 payroent, Swl it does sppear that that resulied in the
14 @ Robert Hazel had received & quitciaim deed from {14 postponement of the sale for a couple of months,
15 the George Bdwards Trust at that time, sorreci? 15 @ Okay. Do you know who would?
16 &  Cerrect, 16 A Who would kaow?
17§ Auod he atterapted to pay you 3700, correct? 17 Uh-hsh,
e A& lden't- 18 A We did — No. Qutside of these entries in the
18 Q@  Or did he pay you $7007 19 status report, I deubt thal anybedy frem my offise weunld
20 A ¥ mean, I ses we preduced a copy of the 20 have a specific recollection of the facts and
21 cashicr's cheek inasmuch as it was saved into this file. |21 circumsisnces surronnding that payment.
22 By waderstanding would be that thai wonld havebeena (22 Q  Understood. Let's move on then to - So T think
23 payment from Mr. Hazel to onr office November of 2011 for {23  your records show that the HOA - that you sold this
24 $708. 24 property on behalf of the HOA on January 23, 2012; is
25 3 Didyou -~ Do vou have any recollection or is (a5 that correat?

Page 33 Pége 40

1 there anything in your file discussing any contmenications | L A ¥Yes.

2 with M. Hazel? 2 O Uspderstood. Al nght. And then A&KSS shows -

3 A 1did potses any references in the jile te 3 1" two cashiet’s checks, one for $3,000, one for

& communications with ¥y, Hazel sther than the copy of the I 4 10,000, phus cash of $460 from Resources Group, LLC.

5 cashier's check that we produeced and g copy of the | 8 Who is Resources Group, LLC?

6 veceipt that we produced. 6 A 1am assunting it was the investor who purchased |

7 Okay. And it looks like going back to A&K ! and | 7 the property at the sale, !

a 2 that this payment was noted i your systemn; is that | 8 QDo you know wha represenied Resourees Group, LLC

g correct? 3 ot the sale?

5 A Isecethat therc was a progress - Yes, Isee (18 A 1believe it was Hddie Haddad, bat | don't have
flesi thers was a progress payment ent do Glenview West |11 a specifie recolfection of that. The veason I say that
Townhomes on Detober 16, 2011 for $414.48. My assumption |12 15 becansa My, Haddad's attorney is here at this
is that that would have been 2 pertien of the $700 that |13 deposition, o that would be my assamption,
wage received sad noted or 13-24-2811, a partial pavment (14 Q¥ Tmoved over o A&KS0 and showed you 2
veceived, a §f-day waiting periog for the funds to clear, |15 cashier's check from lyad Haddad - or if says, "Pay to
8o yes, those two eniries at the top of A&KOZ refer to |16 the order of {yad Haddad."
the 3760 payment. 17 Would that refiesh your recollection in terms of

18 O And looking at - It fooks like the cashier's 13 Mr. Haddad being invelved in this sale?

i38 check and your receipt is dated November 16 on A&KS4. {13 A No. but it would fucther belster my sssumption.

i2¢ Can we agres oo that? 20 I don't bave any specific recollection of this sale.

21 A Yes, {21 Q  Fairenough, Let's go over to A&KS7. Who is

22 Q  Whythen on A&KT and 2 ia the partial payment zz Sin City Resity, LLO?

23 potiapatied unill sight days later, on November 2% {23 A That is an entity that we used, a third party,

24 A Idon't-§den't know. ‘24 (o ory sades for a briel peried of time during this tine
5 {3 Do youkoow if there was any cormmuaications with 25 period, January 2812,

{10) Pages 37 - 48
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...... e i i 3
30 @ Okay, Seyen osed Sin City Realty, LLC wory | 2 BY MR, BECEOM:
2 this sale? 2 Q8o Mr. Kerbow and My, Haddad, do you know if’
3 4 Yes. 3 they had any kind of attorney/client relationship af the
4 @ Did yonuse - This document is signed by Matt | 4 time of this salg?
S Miichel] down at the bottorn, Did you use Matt Mitchell | 8 &4 Ne. And when you say Mr. Kerbow represented Mr,
& o ery vour sale? 6 Kaddad, F'ra oot sure if you wean My, Kerbow ia big
7 A That would be my assumption. 7 capacity as an attorney for Alessi & Koenig orin 2
g Q Okay. Atthe time of the sale - And you sold | & separate capaeity,
i 9 itto the Resources Group, corract? & Q Didyon know Mr. Kerbow to frequently mnonlight?
10 A Ttlooks like i was sold to 4254 Rollingstone |10 A  Ne. That's just -
11 Drive Trust. 11 Q@ Okay. Scarc you atieroptisg to 1estity that
1z Okay. And then who -~ Tyad Haddad - Why is [12 Alessi & Koenig at no point in time was retained by Tyad
13 there a cashier’s check at A&K60 to fyad Baddad for {13 Haddad?
14 $10,0007 14 A No. As 1 testifisd eavlier, [ believe that we
15 & [den't know, 15 had been retuined. 1 don't know if it was by lyad
16 Did A&K process any refund to him? 16 Haddad, } don't know if lyad Haddad is the sawse s Eddie
37 A Dmisure that if there was a payment made to our |17 Haddad, if #t's the same person, Bud ¥ do believe - 5
18 office above and beyond the suecessful bid amount, a3 |18 was my recollection, as § testified, that we hag
1¢ vefund was processed, yes. 19 represenied Eddic on some matters. I don't know which
2o Ave youaware of any relationship - You said {20 type of matters. Yau've telling me that we represented
21 Mz, Kerbow signed yvour Notice of Sale, correct? 21 him in guiect titfe nction, at least one it appears. That
22 A Correct, 22 wounld net shock me.
23 Q And Mr Kerbow would have reviewed the mailings {23 @ When was the first that Aless] & ¥oenig
24 prior o the sale being conducted, correet? 2¢ represented Eddie Haddad?
25 A Yes. 25 A I don't know.
o faga 42 o Page 44 |
@ Areyouaware of any rclationship between Mr, | 1 Q@ Was it before 20132
2 Kerbow and Mr. Haddad? 2 A Iden't kaow.
3 A There - No. Thereis none. 3 Would it bave been betore 20127
4 Has Mr Kerbow ever performed lopal work for Mr, § 4 & [ doubt it was before 20812 becanse my - It may
5 Haddad? 5 have been 2011, £t would be the earliest that { would
6§ A ldon'tknow. Itis--1 believe that we have | & think we represenied bim, but ¥ readty bave ne speciiic
7 performed Iegal work for investors on ocension, Ydou't | 7 recollection.
8 know if we have ever performed tegal work for Mr. Haddad. © 3 QDo vou have any recollection about what you
8 Wemay bave.  know be has sued we guiie a bit. Fden't | 5 represented Mr. Haddad in in 20117
10 kuowif we have ever represented him, but we may haveon (10 A Y den'tknow that we did represent him in 2011, |
11 some small fssues, 12 My tesBmony would be that that's abont as far back as b |
12 Q Okay. Would you be surprised it T told you that {33 would think we would Bave ever represented him. I don'l
12 Mr. Haddad indicated that Mr. Kerbow represented himin {13 kaow what it wonid have beon shout. 1 doesn't surprise
4 qutet title actiong? 14 e if there were -- i be redained us for an action lo |
15 A 1 would not be shocked, no. 15 guiet title, ¥ don't - § have no specific recolfection
e  Q Why? 16 on what we wese retained by Mr. Haddad to do or bow often
37 A As T said, we have vepresented investers in {17 except to say that i wasn't very often. :
{18 quiet title actions before, H's not completely unusual. |14 Q) Understond, Would you be abic to state with any
13 We are -~ consider ourselves to be experienced in the (19 certaindy that you had represented -- that Alessi &
izo field. § - AsJiestified, § believe that we have 26 Koetig had rapresentad Mr, Haddad poor o Jannary 20127
21 represented Mr. Haddad on eccasion. I don't believe it 121 A [ wouldn't be able 0 state one way or another
: ra¢ that extensive. So it wookl nol shock me. 22 with any eertainty. i
! MBS MIKRUT: Off the tecord just forasecond. 123 @ Chay. Dis 2 senig tepresent Mr, Haddad |
24 (O the record) 24 at the tinie of his
"f MR, BECKOM: Weean go back onthe veonrd. 125 A 1 den't know,

Min-tl-Seripe® Deps internatinnal (11} Pages 41 - 44
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....... Pageltiﬁ
¢ Is there someone that woold know?

A Nv. Haddad.

O Okay. A&K mumber 62, il's ancther cashier's
chzck paid to the order of fyad Haddad, Do you know what
thig 187

A DNe.

@ Why did -- Are these cashier’s checks coming
frorn your firm or are they coming from somewhere slse?

A They're coming fren ooy firon They're Bates
stamped with our ALK stasop, So ihese could have cither
been checks that were gsed to pay or cheeks wed 0
gualify as a bidder. U'm not suye.

) But the sale didn't take place unti} January
25th, 2012, correct?

A I believe that's correct, yes,

3 And these checlts are dated Januvary 31st, 2012,
comect?

A Yes.

3 Buthold on. Wait. Tthink you said you
thongh that they may be used to qualify M. Haddad as a
bidder. Would Alessi & Koenig use their own funds to
qualify Mr. Haddad as a bidder?

A DNet sur own funds, P'm sorry. Lot me see what
vou're Jooking at. 8o investors have cashier's checks
made oot to themselves that they bxlng to sales tu show

Page 48

what they are - how much they are gualified to bid up
to. That's my uaderstanding. I den't know what this
check relates to. Let's see.

3 isthis -- Was this issued by Aloss; & ¥oenig?

A Ydon't believe so, I beHeve this was Issued
by Hoddad., Apd § think that ihe investor signa it over
to us on the back as pryment. So this Isn’t a check -
A&KG? is not 2 pavment trom Alessi & Koenig to Haddad,

O But this in ao way could have been for this sale
beeanse dus cashier's check wast't issped undl five
days after the sale, correct?

A Correct. | don't know i it pertained to this
saje or pot. $5,331 was the suceessful ameount,

@  Question though, It looks ke your firm chose
0o redact the bank account nurnbers st A&K mumber 60,
Waould you be able to deternsine if this came
account or from Mr. Haddad's account if those bank
account numbers were unredacted?

A MNo. Fust from sft of my depositiens and my
understanding of the business, this wounld not be o
cashier's check generated by ouy offive.

Q  So Alessi & Koenig doesn't generate casbist’s
cheoks?

A Correct.

QO And why do you kaow that?

~
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A Well, we - You know, we colleet onr funsls —
the funds infe the cliend fenst accaunt aml we pay the
fuads out vie cheeks. So nermally when 1 see & eashict's
¢heck like ks, sy inference is that this {5 2 — these
are funds that are ueed by the invesior to purchase the
property or to gualify as an investor.

Q  And you have no explanation then for why there
would have been copies of these checks five days after |
the sale, dated five days after the sale in the file for
ihis properiy?

A Mo,

3 Is there any reason why you have a photocopy of
$460 in cash at A&K61?

& My undevstanding is that would have been part of
the payment tendered 1o purchase the property. So we
wontd have recsived 35,331, If we received more than
that, due to the increments of the cashier's checks, then
the balance wourld have been - So my testimeny would be
that the $5,008 cashier's check o A&KS2 plus the cash
shown on A&K61 were the funds used by Mr, Haddad to
purchase the property.

He may have had larger denominations at the sale
and asked us o -~ so thai he didn't have te wall for 2
vefund, asked us to 2flow him fo pay to change the
denominaiivns of the cashier's checks so that ke did not

Page 48
have te wailt for 2 refund. §don't know, 1dpa't know.

O T'mlocking at - Let's po forward 1o ASK number
70,

A Yes

G This is another one of your activity screens.
What 1s this?

A Well, it appears fo be 2 strius report generated
subsequent to the sale. And [ don't know why it's in
this ~~ in thic production. Well, it's the same
assosintion, 1 don't knew i this was a subsequent
foreclosure activity on the same property against the
subsequent owner or i this was mistakenty placed in here |
and this is for another property, i

(3 it mentions & Chapter 11 banlauptcy on that
status soreen. Are you fanmiliar with any Chapter 11
bankruptey that was filed involving this property?

A Well, vou can see that the sale teok place
January 25, 2812, H Whoks like - 5o this Chapter 1
bankrupley which the siatus repart says was tled Joiy of

2012 doesn't appear to have been 3 bankruptey that weuid
Bave alfecied s ferecinsure, § don't know what thic
dscument is, i
Q Let's go forward to A&KHES, In your file you
included @ ather fepgthy banbruptey docket from e |
Chapter FE bankruptey filed by Ryan Alexander. Do you

{12} Puges 45 - 48
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know who Mr, Alexander is7
A Ebelieve ke is a bankruptey attarney.
¢ How do you know Mr. Alexander?
A 1den't knoew him, I believe ¥ have mef him.,
G In what capacity did you meet him?
A 1 believe he is a -~ Steve Loivzi is an sttorney

with eny Bem, who was a fovmer bankruptcy attorney with
Haines & Krieger. [ believe Steve knows Ryan from
those -~ from his prior bankruptey — from his prier days
as a bankruptcy attorney.

QG And that's how you met Mr. Alexander wag throngh
Steve Lolzel?

A Yes,

¢ Have you ever retained Mr, Lotzzi - not Mr.
Loizzi, Mr. Alexander for any purpose?

A 1have nol, ne,

¢ And you have no I guess understanding or
testimony as fo why your firm was tracking a Chapler 11
hankruptey filed by the Resources Group on behalf of
Oliver Sagebrash Drive Trust? You have no understanding
about why your firm was tracking this bankruptoy?

A Hi Jooks fike the entity may have -~ Jt looks
like in August 2012 we initiated foreclosure proceedings
against Bourne Valley Court Trost. So I doen't know if
there was  {ransfer between Rollisgstone Drive Trusi and

Benrae Yalley Trust on this property subject to Januwary
2012, but it looks ke at some poiut -

QG Bid you ever assist in filing Chapter 11
bankrupicies for Mr, Haddad in 20127

A No,

¢ Did you ever provide -- So you would have no
kncwledge -- You and vo cne at Alessi & Keenig would have
any knowlsdge of any Chapter 11 baokruptey in 2012
involving Mr. Haddad?

A Well, as you can see, we produced these
documents that would indicate that we did have knuwiedye.
Idon't now who Resonrees Greup, LLC is. But we woult
have had notice of that bankraptoy. Ax you can see, we
inchaded it in cur fife.

G Qkay. Id you still represent Mr. Haddad or
wouid you have represented My, Haddad as of the roididte
and iaiter part of 20127

A Ldon't knaw. §don't know, We ¢id not
vepresent him, 25 you can see, on thic -- 1€ itds wag hivn
filing bankruptey, we would not have represented him in
this bankruptey. | don't know whether we were
representing Mr. Haddad pa any other matters ju 2017,

€ Would you be shocked at all if 1 rold vou that

Fage 50

this ennty Resources Group was controiled by Mr Haddad?

A Mo,
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G Woeuld you be shocked at all 111 told you that
Mr. Haddzd placed this entity into bankrapicy w 20127

&  Nao.

O Would you be shocked at all if | told you that

Mz, Haddad listed the property subject to the bank's
tien?
A Would § -~ Yeah, } wouldn't --

MS. MIKRUT: Ohjection, calls for speculation, :

sa 1 object to that extend,

THE WITNESS: | don't know that | would be
shocked at that,
BY MR, BECKUOM:

(3 Why would you not be shocked at that?

A Y den't - Why would 17 { guess [ don't Kuov
what - I'm oot 2 bankrapeey atigraey, § don’t know what
strategies My, Haddad was using in the iiing of his
banheoptey or why be would list the property subject to
the bank morigage. So -- 8o [ woeuld therefors net be
sioched by if since I don't know what his strategy would
Bave been.

3 Now, we can agree -- So this sale took place in
January 2012,

MS. MIKRUT: Which sale?
MR, BECKOM: This oac, on Rollingstone Drive,
the one we have beeo - the foreclosure - Sorry. 1

gucss he delineated there weye two separats foreclosure
proceedings.
BY ME. BECKOM:

Q0 Sothedi ig to the Resources Group and to
the trust took place 1w January 2012 1 believe; 15 that
correct?

A Yes.

(3 Can weagrae thal's s preity old sale for HOA
sales?

A Yes. Janaary of 2812 would bave been right
taward the beginaing of the thres-and-a-half, four-year
period of trustes sales. It weouli bave beeu right toward
the beginning.

¢ Okay. And 1 think vou stated previoasly that
you would not bave been swpnsed at all i My, Haddad
had stated this property was subject {0 a lien, correct?

BES, MAKRUT: § would jusi object agarn. It
cabls for speculation (o testify about that,

BY MR. BECKGM:

Q  You cap still aoswer.
A Fhat ds correct. | would not be shovked,
0 Okay. Didyoy ever go to any of theae HOA s

in Januaey 2017 or was 8 just Matt Michell from Sin
City Realty?
A Wa did approimately 858 sades from end of 201

(782} 386-9322 or (BBE) BE2-3299 | www. depointernational.com
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through 2 -~ through present. § would ~- You koow, we
did many of them ia our conference room. I attonded or
walkied by a few. T have cried a few sales. § have ne
specific hnowledge of this sule. So [ don’t know — 1
doubt that I was there,

¢ But did you -- But had you attended any saies in
let's say fowrth quarter 201 L, first quarter 20127

A P'm not sure. § do recall one sale. ¥ don't
know what year ¥ attended it but that 1 did want te
atiend. it invelved the sale of 114 pareels at g
Seuthern Highlands master. Ftowas 2 big dead, And I
know § wanted to be there foy that one. But in general §
did not attend sales.

(' When did this sale take place?

A 1 den't renember i it was 2612 or net.

Q  Was it one of your older sales?

A H was quite swhile age. I would not be shocked
oy surprised if i was 2012, § wouldn't be surprised if
it was 2013 either.

MR, BECKOM: Okay. Can we take a break for a
secong?
(Recess taken from 2:33 pan. through 2:39 pam.)
BY MR, BECKOM:

¢ Allrvight. Solet's goon. It looks like you

have some more bankruptey information, A&KI0L, i looks

U B W R 4
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MS. MEKRUT: I'm going o have to object, 1
don't think that be ever testified that therc was 3
casual friendship.

MR, BECKOM: He just testified. 1t's his answey
now. 30 he is allowed o answer bowever he wantg, |
will speak stower if you want to get your sbjection on
the record.

MS. MEKRUT: You can't speak slower.

MR, BECKOM: Maybe if vou're lucky.

BY MR, BECKOM:

3 Okay. And then over here it looks like there is
another — AKK 116 there is snother ledger here that just
shows a bunch of -- 1t looks like it's dated Janvary 9,
20114,

A Yes.

3 Do you have any idea about why you would have a
ledger or an auction -- or 3 ledger as of January 20147

A No.

3 Okay. Itiooks like in the final document that
1 bave here, actually aoi the final docurnent, 18 the
Deciaration of Covenants, Conditions and Restrictions,
Have you sesn this document before? ;

A Y have sesn a - don't knoew that § kave seen |
this specific doenment before, bt ¥ hizve seen downments |
Yike this.

like an order submitted to fudge Beesley by McCarthy &
Holthus concerning this same bankroptcy.

And again, you have no recollection as 10 why
this case wordd have been dismissed and why you would
have been tracking that?

A 1 believe that we were tracking it because we
were deing a subseguent foveclosnre against this entity,
ang that is why we would bave been {racking ft.

€ Understond. You have another bankruptey here at
A&K 104, Ttiooks like one for Baticoy Bay LLC Series
Bowman Lair. Do you have any idea abowt why vou would
have been tracking this hankruptey?

A Mo

Q  And I guess just to be clear, your testunony is
that Alessi & Koenig bad no affifiation with the
bankruptey of Saticoy Bay LLC Series Bowman Lair?

A Well, we may have represented the HOA en a clnim
made, but we had o aiffiliation with the debteor.

¢ Okay. And you had no aifiliation with Ryan
Alexandor oiher than -~

A Correct.

3 - acasual friendship of one of your croplayess?

A Correct. And the employee wasn’ employed in
28313 by vuar effice. So ¥ did pof meet Ryan Alexander
until 1 elieve this year,

Page 54
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Q  Why wenld Alessi & Koenig have a copy of this
docunent in their possession?

A We oftentimes have copies of the CC&Rs in owr
possession, Oftentbnes we do gexera] counsed work for
associations. We don't always have the CC&Rs v the
file, but 25 can you see, we did on this one. ¥ don't
know why we would have for this particular file,

g  De you know i you did general counae! work for
the HOA?

A [donot.

Q  Ckay. Do yoo review the CC& R at all prior o
foreclosure?

A Semctimes, Most of the CC&Rs are pretty
penerie. But I believe we do review the CC&Rs. We da
review the CC&Rs at imes, again, nof always,

0 Do you have any reason to believe that you had
reviewed the CO&Rs of this property prior to selling it
in January of 20127

A Tdon't knew.

O Let's gnto A&KI33

A Yes,

O Scetion 1 where it says
Lent to yoorigages,” did your
prior o sething the property? :

A M doen't knew whether or net we veviewed this |

"Suhordination of the
11t review this at ajt

{14} Papes 53 - 56
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speeific provision. Ican testify that we were aware of

these types of provisions,

J  You were aware of these types of provisions in
January 20127

A Yes. Oftentimes they are cafled morvigagee
protection clauses,

¢ Did you aver discuss these with aby potential
purchasers?

A Nao.

G Why?

A We just did not discuss these types of things
with investors,

G Okay. So you were aware this was there prior o
the saie of this property?

A  Tdon't kaow if we were aware that this
provisinn swas in this specific CO&RBs on the sale of this
specific property. { cam testify that we weve aware of
mortgagee profection cluuses within CO&RSs, ¥ just don’t
Bave any specific knowledge as to whether or not these
were reviewed five years ago,

3 Docg Alessi & Koenig have a public position as
to the effect of a montgage protection clause on an HOA
sale?

A& That, again, weuld be a guestion that 1 would
defer to a court, Our ~ My understanding from sor

Nevada counsed s that any provisiens contaioed within
the CO&RS that condlict with the statutes {e void, Se to
the extent a mortgages profection clause may or may not
conflict with the provisions of MRS 116, that gprovision
weould be void.

3 Was that Alessi & Fooenig's public position in
the hbeginning of 20127

A Wedidn't have a public position. YWe
specifically stayed away frem baving those types of
making those types of — taking those types of positions.
We would defer to the courts on thase types of matievs.

3 Butyou were aware of mortgage protection
clauses?

A Yes.

Q And at po point — And then also vour Mevada
covnsel had advised you that they conflicted with the
statute and were vold?

A Neo. fthey - No., We didn't take
conclusory - conclusory positions ke that,

¢ Conclusory.

A That was -~ Thank you, As veu know, the
investor takes up without wayranties the effect of 2
mortgagee profection clause on {he sale, 1 was nt
spimetbing that we were overly conderped about, That
wiedd he a wadter that the eourty would docide, What §

ped
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did tectify to i thai (o the extent such s clause
conilicted with the statutes, i it Gid conflcd with the
statutes, then onr understonding wowld be that such a
provision would be void.

Q  So vou thought that you were selling these
praperties subjest to a lawsuit?

A Subjeet o n laowvsuit?

ME, MEKRIT: [ just object. That oaissiate fs
caclier testimony. '
THE WITN
terms, We were just seiting the property pursuang to the
vights and duties that the board of dircctors and the
association had as outlined by NRS [0,
BY MR. BECKOM:

g I'mconfused.

A The effect of that cale was somethiog that we
feave up to the courts.

O You keep mentioning that, ke we've going to
feave it vp to e courts. We're going to leave it up to
the couwrts. All our sales are going to be left up to the
courts. Wouldn'l that fraply 2 lawsuit?

A Me, If - kf there is 2 Imwsuit, This
pariiealar case, when we wend -« when we went to ssle, we
did not make any -~ we did not offer any warranties to
the investors.

581 { dow’t think we thought in those |

Page G0

{3 Butactions -- But like it was not your
responsibility to deal with thiags such as the mortgage
protection clanse on AR5 and you were geing to leave
it up to the courts?

A No, Fm leaving that answer up — You ssked me
the guestion. § said | would defer that answer to the
courts. At the time of the sales, we did not think in
those ferme, bl we were fusd selling the properties, as
1 said, pursuant {0 ihe dutios and vights that the
association hnd under NRS 116, We didn't go any further
in oue ansiyss of the effect of those cales. We were
pusy selling the properties.

Q' You know, one thing | found that was noticeably
absent ooy this sale, and this ceminds me, 8 can vou
aliow me in here where you published this sale to the
public?

A Fhis sade - There was an omail to0 Nevada Legal
News, Yes, on A& I41 i the anail between pur office and |

Nevada Legal Nows confivoing that the safe was published.

€2 Okay

A Hyou were fo go to those pablications, P'm
sure vou would find that,

€2 Gkay. Faiv enough. We bave an emaii from |
Margais Aurbach Coffing on Alessi & Koenig 139 Do vou |
know what that is? :

{35 Pagev 57 - 60
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A Yes, [ saw that, dveee § believe is an HOA
atiorney. She may have beey gensral counsel for the
association at that time. So my guess, it would have
semething to do with that.

€ Okay. Anything else you would like to add to
your testimony here today?

A Mo, sir.

MR. BECKOM: | belicve 1 have no further
<LEESHONS.

BES. MIKRUT: Lot me jost ask one quick question
on the record.

EXAMINATION
BY MS. MIKRUT:

€ Mr, Alessi, my name is Denise Mikrot. 1
represent Resources Group in this matter,

If — At any ponit between the time that the
Notice of Trustee's Sale was recorded and the trustee's
sale actually ocourred, if you would bave ever been
contacted by the lender, wonld that be reflected in yowr
screenshot notes that you provided?

A Yes,

€} To your knowledge did the lender or the
beneficiary o the Deed of Trust ever contact Alessi &
Koenig regarding the delinguency during that sme frame?

A Ng.

¢ To your knowledge did the baneficiary of the
Deed of Trost ever send or remit any payment e Alessi &
Koenig during that time frame?
A N,
MES, PMIKRUT: Allright, That's ali | have.
Thank vou.
{Concluded at 2:53 p.m.j
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CERYIFISATE OF REFORTHER

SYATE OF HEVADA

V¥ .
COVNYY OF CLARK

7., Joanna . Williame. CCR No. 835, certify
follovia:

That I repozisc the raking of the depesition
the witnesa, 0AVID ALE33X. st the tiwme and place
aforesaid.

That prier te being ezamined, the witnesa was by
we Suly svieyn to tastify ko the truth, tha whole txuth
and nnthing buat the &ruth.

Phat X thevenftsr transcribed my atencgraphic
motes inte dypawwiting and that the transceript of gadd
depesition 47 A eompizks, true and accurake tranpoxipt of
said stenogxaphice nokes.

han tranaerlpt revisw pursuant te BRCP 30 {4)
wag walvaed,

I ¥urther cextify that I aw not a xelative or
suployes of any party imvslved in snid acviown, nor o
the action.

this 30th day

persen financially interested in
Datad at Lze Vegxs, Nevada,

of Novembsar, 20%6.
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an;-;.ggﬁu:m

CLERK OF THE COURT

Attorneys for defendant/counterclaimant Resources Group, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association

Plaintift,
VS,

GEORGE R. EDWARDS, an individual; ANY AND
ALL PERSONS UNKNOWN, CLAIMING TO BE
PERSONAL REPRESENTATIVES OF GEORGE
R. EDWARDS ESTATE, OR DULY APPOINTED,
QUALIFIED, AND ACTING EXECUTOR OF THE
WILL OF THE ESTATE OF GEORGE R.
EDWARDS; RESOURCES GROUP, LLC, a Nevada
Limited Liability Company; GLENVIEW WEST
TOWNHOMES ASSOCIATION, a Nevada non-
profit corporation; DOES 4 through inclusive; and
ROES 1 through 10 inclusive

Delendants,

RESOURCES GROUP, LLC,

Counter-claimant
vs

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association
Counter-defendant

CASE NO.: A~12-667690-C
DEPT NO.: XVI

RESOURCES GROUP, LLC’S
OPPOSITION TO U.S. BANK’S
MOTION FOR SUMMARY
JUDGMENT
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Defendant/counterclaimant, Resources Group, LLC, as Trustec for the Bourne Valley Court Trust
(hereinafier “Resources Group™), by and through its atlorneys, Michael F. Bohn, Esq. and Adam R.
Trippiedi, Esq., submits the following points and authorities in response to the motion for summary
judgment filed by U.S. Bank National Association ND (hereinafler “plaintiff”) on January 3, 2017.
POINTS AND AUTHORITIES

FACTS

Resources Group is the owner of the real property commonly known as 4254 Rollingstone Drive,
Las Vegas, Nevada (hereinafter “Property”). Resources Group acquired title to the Property from 4524
Rolling Stone Dr Trust by a grant, bargain, sale deed recorded with the Clark County Recorder on May
29,2012. A copy of the grant, bargain, sale deed is Exhibit A.

4254 Rolling Stone Dr Trust acquired title to the Property by a foreclosure deed recorded with the
Clark County Recorder on January 31, 2012. A copy of the foreclosure deed is Exhibit B. The
foreclosure deed arises from a delinquency in assessments due from the George R. Edwards Trust
(hereinafter “former owner”) to Glenview West Townhomes Association (hereinafter “HOA”), pursuant
to NRS Chapter 116.

Plaintiff is the beneficiary of a deed of trust that was recorded as an encumbrance against the
Property on March 26, 2009. A copy of the deed of trust is Exhibit C.

On December 20, 2010, Alessi & Koenig LLC (hereinafter “foreclosure agent”) mailed a prelien
letter to the former owner and enclosed a copy of a notice of delinquent assessment (lien) for $2,330.00.
A copy of the letter, notice of lien, and proof of mailing is Exhibit D.

On January 4, 2011, the foreclosure agent recorded the notice of lien. A copy of the recorded
notice is Exhibit E. As proved by the HOAs statement of financial transactions for the Property, as of
January 4, 2011, the former owner had lailed to pay assessments of $130.00 per month that fell due from
January 1, 2010 to December 1, 2010. A copy of thec HOA’s statement of financial transactions, dated
July 10, 2012, is Exhibit F.

On March 29, 2011, the foreclosure agent recorded the notice of default and clection to sell. On

April 5, 2011, the foreclosure agent mailed copies ol the notice to the former owner, o plaintiff, and to

2
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other interested partics. A copy of the notice of default and proof of mailing is Exhibit G,

On October 13, 2011, the foreclosure agent recorded a notice of sale. A copy of the notice of sale
is Exhibit H.

The foreclosure agent also mailed copies of the notice of sale to the former owner, to plaintiff,
and to other interesied parties. A copy of the proof of mailing is Exhibit I.

The authenticity of the business records attached as Exhibits E through 1is verified by the aflidavit
of custodian of records attached as Exhibit J.

As reflected by the recitals in the foreclosure deed, 4254 Rolling Stone Dr Trust appeared at the
public auction conducted on January 25, 2012, and entered the high bid of $5,331.00 to purchasc the
Property.

Legal Argument
A. Plaintiff’s Trust Deed has been Extinguished.
In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408

(2014), the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which will
extinguish a first deed of trust. Because Chapter 116 permits nonjudicial foreclosure of
HOA liens, and because SFR’'s complaint alleges that proper notices were sent and
received, we reverse the district court’s order of dismissal. In view of this holding, we
vacate the order denying preliminary injunctive relief and remand for further proceedings
consistent with this opinion.

334 P.3d at 419.

Because the facts in the present case are substantially the same as the facts in SFR Investments

Pool 1, LLC v. U.S. Bank, N.A., this Honorable Court should reach the same conclusion that the

nonjudicial foreclosure arising from the HOA’s super priority lien extinguished the deed of trust held by

plaintiff on the date of sale.
B. The majority opinion in Bourne Valley Court Trust v. Wells Fargo Bank, N.A.
is not a binding interpretation of Nevada’s HOA foreclosure statute.
Alpage 6 ol 1ts motion, plaintiff argues that this court should adopt the ruling by the Ninth Circuit

courl of appeals in Bourne Valley Court Trust v. Wells Fargo Bank, N.A., 832 F.3d 1154 (9th Cir. 2016),
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and find that “NRS § 116.3116 et seg is unconstitutional in all respects due to the ‘opt in’ noticing as
outlined in the statute.” On the other hand, NRS 116.31168(1) expressly incorporates the notice
requirements in NRS 107.090(3)(b) and NRS 107.090(4) that require copies of the notice of default and
notice of foreclosure sale to be mailed to every holder of an interest subordinate to the assessment lien
being foreclosed.

1. In SFR, the Nevada Supreme Court rejected the due process argument
that was adopted by the majority opinion in Bourne Valley.

In SFR Investments Pool 1. LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408

(2014), the Nevada Supreme Court expressly rejected the lender’s argument that the statutory scheme
granting to the HOA its superpriority lien rights violated due process:

The contours of U.S. Bank's due process argument are protean. To the extent U.S. Bank
argues that a statutory scheme that gives an HOA a superpriority lien that can be
foreclosed nonjudicially, thereby extinguishing an earlier filed deed of trust, offends
due process, the argument is a nonstarter. As discussed in 7912 Limbwood Court
Trust, 979 F. Supp. 2d at 1152".

Chapter 116 was enacted in 1991, and thus [the lender] was on notice that
by operation of the statute, the [earlicr recorded] CC & Rs might entitle
the HOA to a super priority lien at some future date which would take
priority over a [later recorded] first deed of trust.... Consequently, the
conclusion that foreclosure on an HOA super priority lien
extinguishes all junior liens, including a first deed of trust recorded
prior to a notice of delinquent assessments, does not violate [the
lender's] due process rights.

Accord Nationstar Mitg., 2014 WL 3661398, at *3 (rejecting a due process
challenge to nonjudicial foreclosure of a superpriority lien). (emphasis added)

334 P.3d at 418,
In Nationstar Mortgage, LLC v. Rob and Robbie, LLC, 2014 WL 3661398 (D. Nev. July 23,

2014), the court slated:

The Court rejects Plaintif's due process arguments. The fact that Nevada has arace-notice
recording statute is no rebuttal 1o the argument that the HOA foreclosure statutes permit
an HOA foreclosure to extinguish a mortgage that was recorded afier the CC & R
permitting HOA liens but afier a particular HOA licn itself. As the Court has noted in
ruling that HOA foreclosures do not extinguish first mortgages, the State of Nevada may
structure its foreclosure and recording statutes as it sees fit. That is true whatever the
propet interpretation of the statutes. The statutes governing HOA foreclosures were in
place when Plaintiff gave the mortgage at issue. The recording statute provides a
general statutory exception to the first-in-time, first-in-right rule provided by the common
law. That is, under the recording statute, a person who records his deed may have priority
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over another party who received a competing interest in the same property before the
recording party received his interest. The HOA foreclosure statutes provide that
certain HOA liens are prior even to first mortgages so long as the CC & R
permitting foreclosure are recorded before the first mortgage. The recordation of the
CC & R puts a potential mortgagee on notice of the risk of a future HOA
foreclosure. Plaintiff has long been on notice of the statutory scheme that would permit
its mortgage lo potentially be extinguished by an HOA lien in some circumstances, and
it has been able to protect itself by periodically checking the postings at the front entrance
of the Washoe County Courthouse or the electronic records available online for fice.
Plaintiff was on constructive notice of the CC & R permitting an HOA (oreclosure
(recorded before the (irst mortgage), the notice of HOA lien, and the notice of sale. The
fact that Plaintiff gave its mortgage at a time when no actual lien had been placed
against the Property does not matter. It is notice of the possibility of an action
against the security by a senior party that matters.. (cmphasis added)

1Id. at *3,

The Nevada Supreme Court therefore rejected the exact due process argument that was adopted

by the majority opinion in Bourne Valley. The misinterpretation of Nevada law by the majority opinion

in Bourne Valley is not a binding interpretation of the statute.

2. Only the Nevada Supreme Court can authoritatively construe NRS Chapter 116.
In California Teachers Association v. State Board of Education, 271 F.3d 1141 (9th Cir. 2001),

the court identified the following limits on a federal court’s power to interpret statc law:

We recognize that it is solely within the province of the state courts to authoritatively
construe state legislation, See United States v. Thirty—=Seven (37) Photographs, 402 U.S.
363,369, 91 S. Ct. 1400, 28 L. Ed. 2d 822 (1971). Nor are we authorized to rewrile the
law so it will pass constitutional muster. Virginia v. American Booksellers Ass'n, Inc.,
484 U.S. 383, 397, 108 S. Ct. 636, 98 L. Ed. 2d 782 (1988). A federal court's duty, when
faced with a constitutional challenge such as this one, is to employ traditional tools of
statutory construction to determine the statute's “allowable meaning.” Grayned v. City of
Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294, 33 L.Ed.2d 222 (1972): Stoianoll v.
Montana, 6935 F.2d 1214, 1218 (9th Cir,1983). In doing so, we look to the words of the
statute itself as well as state court interpretations of the same or similar statutes,
Grayned, 408 U.S. at 109-10, 92 8. Ct. 2294. Moreover, before invalidating a state statute
on its face, a federal court must determine whether the statute is “readily susceptible”
to a narrowing construction by the state courts. American Booksellers, 484 U.S. al
397, 108 S. Ct. 636; Nunez v. City of San Diego, 114 F.3d 935, 942 (9th Cir.1997).
(emphasis added)

271 F.3d at 1146-1147.
In Arizonans lor Official English v. Arizona, 520 U.S. 43, 48 (1997), the Supreme Court stated:

Federal courts lack competence to rule delinitively on the meaning of state legislation,
see, ¢.g, Reelz v. Bozanich, 397 U.S. 82, 86-87 (1970), nor may they adjudicate
challenges to state measures absent a showing of actual impact on the challenger, see, ¢.g..
Golden v. Zwickler, 394 U.S. 103, 110 (1969).
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The United States Supreme Court has final appellate jurisdiction over federal questions
arising either in state or federal proceedings, and by reason of the supremacy clause the
decisions of that court on national law have binding effect on all lower courts whether
state or federal.

In Bromley v. Crisp, 561 F.2d 1351, 1354 (10th Cir. 1977), cerl. denied, 435 U.S. 908 (1978), the

court stated that “the Oklahoma Courts may express their differing views on the retroactivity problem or
similar federal questions until we are all guided by a binding decision of the Supreme Courl.”
(cmphasis added)

In Arizonans for Official English v. Arizona, 520 U.S, 43, 77 (1997), the Supreme Court stated

that “[a] more cautious approach was in order” and that “[t]hrough certification of novel or unsettled
questions of state law for authoritative answers by a State’s highest court, a federal court may save ‘time,
energy, and resources and hel[p] build a cooperative judicial federalism.™”

The court in Bourne Valley failed to follow this direction by the United States Supreme Court in
adopting an interpretalion of the statute contrary to the interpretation adopted by the Nevada Supreme

Court in SFR Inyestments Pool 1, LLC v, U.S. Bank, N.A., 130 Nev., Adv. Op. 75,334 P.3d 408 (2014),

3. The HOA foreclosure sale could not violate due process because the statute
expressly incorporates the mandatory notices required by NRS 107.090.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408

(2014), the Nevada Supreme Court stated:
In view of the fact that the “requirements of law” include compliance with NRS
116.31162 through NRS 116.31168 and by incorporation, NRS 107.090, se¢ NRS
116.31168(1), we conclude that U.S. Bank's due process challenge to the lack of adequate
notice fails, at least at this early stage in the proceeding. (emphasis added)
334 P.3d at 418.

As provided by State v. Steyven Daniel P. (In re Steven Daniel P.), 129 Nev., Adv. Op. 73, 309

P.3d 1041, 1046 (2013), the provisions of NRS 107.090 must be read as if they were “incorporated
bodily” into NRS Chapter 116.
The majority opinion in Bourne Valley refused to apply the Nevada Supreme Court’s

constitutional interpretation of the statute because it found that incorporating  the mandatory notices

6
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provided to holders of subordinate interests required by NRS 107.090(3)(b) and NRS 107.090(4) would
make the request for notice provisions in NRS 116.31163 and NRS 116.311635 “superfluous” and
“meaningless.”

On the other hand, the mandatory notices in NRS 107.090(3)(b) and NRS 107.090(4) are only
mailed to holders of interests subordinate to the association’s lien. The request for notice provisions in
NRS 116.31163 and NRS 116.311635 may be used by any holder of a recorded interest. Because more
persons qualify to use the request for notice provisions than are required to receive notice under NRS
107.090(3)(b) and NRS 107.090(4), the mandatory notice provisions do not make the request for notice
provisions “superfluous” or “meaningless.”

Due process, even if it applies, would not necessarily require notice to a senior lienholder whose
interest would not be affected by the sale. NRS 116.31163 and NRS 116.311635 provide senior
lienholders with a method to request that copies of the notice of default and notice of sale be mailed to
the address that cach desires. The request for notice provisions also give “shadow owners” a method to
request notice when MERS is the named beneficiary identified in a deed of trust.

NRS 107.090 contains both a request for notice provision in NRS 107.090(2) and the mandatory
notice provisions in NRS 107.096(3)(b) and NRS 107.090(4) for holders of interests “subordinale” to the
deed of trust being foreclosed. If the analysis in Bourne Valley was correct, then cvery nonjudicial
foreclosure of a deed of trust in Nevada would also be unconstitutional because the mandatory notice
provision in NRS 107.090(3)(b) would make the request for notice provision in NRS 107.090(2)
superlluous.

4, Due process does not apply to a nonjudicial foreclosure sale,

The majority opinion in Bourne Valley also failed to recognize that the United States Supreme
Court requires that a “state actor” participate before due process must be provided.

In section A of the Bourne Valley opinion, the majority relied on three cases that involved judicial

remedies. Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983), involved a tax sale conducted by

the counly treasurer. Mullane v, Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), involved the

notices provided for “judicial settlement of accounls by the trustee of a common trust [und established
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under the New York Banking Law, Consol. Laws, ¢. 2, 1d. at 307. Small Engine Shop, Inc. v. Cascio,

878 F.2d 883 (5th Cir. 1989), involved a petition for foreclosure based on a confession of judgment that

waived the right to a routine adversary hearing and resulted in a sheriff’s sale conducted pursuant to a writ

of scizure and sale issued by the court. The court of appeals in Small Engine Shop, Inc, v. Cascio did not
hold that the statutc was unconstitutional; it instead adopted a different interpretation of the statute than
the one used by the district court. Id. at 893.

Unlike the cases ciled by the majority opinion in Bourne Valley, no “state actor” participates in
the nonjudicial forcclosure of an HOA lien, Furthermore, because NRS 107.090(3)(b) and NRS
107.090(4), as incorporated by NRS 116.31168(1), require that copies of the notice of default and the
notice of foreclosure sale be mailed to holders of interests subordinate to the HOA’s lien even if they do
not record or mail to the HOA arequest for notice, Nevada’s statute is different from any of the statutes
in the cases cited by the majority opinion and by plaintiff.

5. The Legislature’s enactment of NRS Chapter 116 does not constitute “state
action” for due process purposes.

The decisions by the United States Supreme Court in Lugar v. Edmondson Oil Co., Inc., 475 U.S.

922 (1982), and Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978), hold that due process is not an issuc

unless a “state actor” participates in the challenged procedure.

In Lugar v. Edmondson Qil Co., Inc., the Supreme Court analyzed its decision in Flagg Bros., Inc.

v. Brooks and stated:

Plaintiffs’ casc foundered on the [irst requirement. Because a due process violalion was
alleged and because the Due Process Clause protects individuals only from
governmental and not from private action, plaintiffs had to demonstrate that the sale
of their goods was accomplished by state action. The Court concluded that the sale,
although authorized by state law, did not amount to state action under the Fourteenth
Amendment, and therelore set aside the Court of Appeals’ contrary judgment. (emphasis
added)

475 U.S. at 930,
The Supreme Court also explained why the state’s enactment of a statute did not make a private
party using the statutory remedy a “stale actor’:

Second, the parly charged with the deprivation must be a person who may fairly be said
lo be a state actor. This may be because he is a state official, because he has acted
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together with or has obtained significant aid [rom state officials, or because his conduct
is otherwise chargeable to the State. Without a limit such as this, private parties could
face constitutional litigation whenever they seek to rely on some state rule governing
their interactions with the community surrounding them. (¢cmphasis added)

475 U.S. at 937,
In Charmicor v. Deaner, 572 F.2d 694 (9th Cir. 1978), the court found that the statutory source

of the power of sale in NRS 107.080 did not transform the private foreclosure into state action for due
process purposes:
Thus, the California statute confirms a contractual right; the Nevada statute confers a

power of sale upon the trustee.

The statatory source of the Nevada power of sale, however, does not necessarily
transform a private, nonjudicial foreclosure into state action. As this court said in
Melara v. Kennedy, 541 F.2d 802, 806 (9th Cir. 1976): “Further, the statute creates only
the right to act; it does not require that such action be taken.”

Other recent cases which hold that the source of the right is not conclusive as to state
action include Adams v. Southern California First National Bank, 492 F.2d 324, 330 (9th
Cir. 1973), cert. denied, 419 U.S. 1006, 95 S.CL. 325, 42 L.Ed.2d 282 (1974), and Kenly
v. Miracle Properties, 412 F.Supp. 1072, 1075 (D.Ariz.1976).(emphasis added)

572 F.2d at 695-696.
In Melara v. Kennedy, 541 F.2d 802 (9th Cir. 1976), the court rejecled the plaintiff’s argument

that state action existed because “the statule is the only source of the cxtra-judicial sale remedy” provided
by Cal. Commercial Code § 7210. The court stated that “the statute creates only the right to act; it does
not require that such action be taken.” Id.

In Bourne Valley, the court of appeals incorrectly found that the “state action” requirement was
satisfied by the enactment of the HOA foreclosure statule:

But that the foreclosure sale itsell is a private action is irrclevant 1o Wells Fargo's due
rocess argument. Rather than complaining about the foreclosure specifically, Wells
fargo contends - and we agree — that the enactment of the Statute

unconstitutionally degraded its interest in the Property. Absent operation of the

Statute, Wells Fargo would have had a fully secured interest in the Property. A
forcclosure by a homecowners' association would not have extinguished Wells Fargo's

interest, But with the Statute in place, Wells Fargo’s interest was not secured. Instead, if

ahomeowners'association foreclosed on a lien for unpaid dues, Wells Fargo would forfeit
all of its rights in the Property. In our view, the "state action" requirement is satisfied.

(emphasis added)

832 F.3d at 1160.

9
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As noted above, the controlling authority in Lugar v. Edmondson Oil Co., Inc. provides that the

enactment of the statutory remedy cannot transform a private party using the statutory remedy into a “state
actor.”

In the present case, the notice of delinquent assessment (lien) recorded on January 4, 2011
(Exhibit E attached) stated that the assessment lien was recorded “[i]n accordance with Nevada Revised
Statutes and the Association’s Declaration of Covenants, Conditions and Restrictions (CC&Rs) of the
official records of Clark County, Nevada. . ..” A copy of the CC&Rs recorded on December 12, 1983
in Book 1845 as Instrument 1804064 is Exhibit K.

Because the CC&Rs were recorded prior to the adoption of the UCIOA in Nevada in 1991, the
CC&Rs do not expressly refer to the rights held by the HOA pursuant to NRS Chapter 116. NRS
116.1206(1) provides:

1. Any provision contained in a declaration, bylaw or other governing document of a
common-interest community that violates the provisions of this chapter:

(a) Shall be deemed to conform with those provisions by operation of law, and
any such declaration, bylaw or other governing document is not required to be
amended to conform to those provisions.
(b) Is superseded by the provisions of this chapter, regardless of whether the provision
conlained in the declaration, bylaw or other governing document became effcctive before
the enactment of the provision of this chapter that is being violated. (emphasis added)
As a result, the CU&Rs recorded in 1983 are “deemed to conform” with the provisions of NRS
116.3116 “by operation of law,” including the provisions in NRS 116.3116(2) defining the HOA’s
superpriority lien rights.

Asrecognized by the Nevada Supreme Court in SFR Investments Pool I, LLC v. U.S. Bank, N.A.,

130 Nev., Adv. Op. 75, 334 P.3d 408, 419 (2014), NRS 116.1104 prevents that language in Article VI,
Section 11 of the CC&Rs from varying or waiving the HOA’s superpriority lien rights under NRS
116.3116(2).

At the time that plaintiff’s deed of trust was recorded on March 26, 2009, NRS 116.3116(5)
stated:

Recording of the declaration constitutes record notice and perlection of the licn,
No recordation of any claim of lien for assessmenl under this section is required.

10
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Asrecognized by the Nevada Supreme Court in SFR Investments Pool 1, LLCv. U S, Bank, N.A.,

the CC&Rsrecorded on December 12, 1983 and the statute enacted in 1991 provided plaintiff with notice
that its deed of trust was subordinate to the HOA’s superpriority lien rights.
As noted at pages 5 and 6 above, it is “solely within the province of the state courts to

authoritatively construe state legislation.” United States v. Thirty-Seven (37) Photographs, 402 U.S. 363,

369 (1971). In addition, “[{]ederal courts lack competence to rule definitively on the meaning of statc

legislation.” Arizonans for Official English v. Arizona, 520 U.S. 43, 48 (1997). As aresult, this court

18 not bound by the incorrect interpretation of the statute by the majority opinion in Bourne Valley. This
court is instead bound by the constitutional interpretation of the statuic by the Nevada Supreme Court.
On December 13, 2016, the Nevada Legislature {iled a motion for leave for late filing of amicus

curiae brief before the Nevada Supreme Courl in Navy Federal Credit Union v. Saticoy Bay LLC Series

1916 Summer Point, Case No. 69308. This bricf specifically addresses the Bourne Valley decision.

Copies of the motion and the proposed amicus curiae bricf are attached as Exhibit L. As noted in the
Nevada Legislature’s motion, the same amicus brief was filed with the Nevada Supreme Court in HSBC

Bank USA v. SFR Investments Pool |, Case No. 69437, on December 13, 2016.

6. Even if this court agrees with the Bourne Valley decision that the version
of the statute adopted in 1993 violates due process, the return doctrine
requires that the court apply the version of the statute adopted in 1991.
Under the Return Doctrine, “when a statute is declared unconstitutional, it has no effect and the

prior governing statute is revived.” We the People Nev., ex rel. Angle v. Miller, 124 Nev. 874, 192 P.3d

1166, 1176 (2008)(citing Chicago, Ind. & L. Ry. Co. v. Hackett, 228 U.S. 599, 566 (1913)). Similarly,

amended or repealed by S.B. 314 remain in (ull force and effect.” In Clark County Board of County

Comm’rv, City of Las Vegas, 97 Nev. 260, 628 P.2d 1120, 1123 (1981), the court stated: “Because these

specifications in the plan for apportionment of expenses, as amended, are unconstitutional, the law as it
existed prior lo the amendments will be controlling,” In Johnson v, Goldman, 94 Nev. 6, 575 P.2d 929,
930 (1978), the court stated “[b]ecause 1977 Nev. Slats. ch. 398, §2 (codified as NRS 1.240) is

unconstitutional, the procedures which previously governed judicial recusal by affidavit . . . and which

11
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were purportedly repealed by 1977 Nev. Stats. ch, 398 remain in effect.”
The court of appeals for the Ninth Circuit has also recognized that it is a “fundamental principle

of statutory construction that ‘a void act cannot opcrate to repeal a valid existing statute . . ..” United

States v. Tufti, 542 F.2d 1046, 1047 (9th Cir. 1976).

In Frost v. Corp. Comm™n of Oklahoma, 278 U.S. 515, 526 (1929), the United States Supreme

Court stated: “But since the amendment is void for unconstitutionality, it cannot be given that effect,
‘because an existing statute cannot be recalled or restricted by anything short of a constitutional
cnactment.’”

The court in Bourne Valley found that if NRS 116.31168(1) is interpreted to incorporate the
mandatory notice requirements in NRS 107.090(3)(b) and NRS 107.090(4), it renders the notice
provisions in NRS 116,31163 and NRS 116.31165 [actually, NRS 116.311635] “entirely superfluous.”
Prior to the 1993 amendment to NRS Chapter 116, the provisions in NRS 116.31163 and NRS
116.311635 did not exist. In addition, NRS 116.31168(1) included three sentences:

The provisions of NRS 107.090 apply to the foreclosure of an association’s lien as il a

deed of trust were being foreclosed. The request must identify the lien by stating the

names of the unit’s owner and the common-inlerest community, The association must

also give reasonable notice of its intent to foreclose to all holders of liens in the unit

whe are known to it. (cmphasis added)

Under this version of the statute, the foreclosing HOA was required to provide notice to every
holder of a lien against a propetty even if its lien was prior lo the HOA lien being foreclosed. This
mandatory notice requirement in the 1991 version of the statute could not make the request for notice
provisions in NRS 116.31163 and NRS 116.311635 “supcrfluous” becausc those scctions of the statute
did not exist,

Consequently, even if this court agrees that the 1993 amendment to NRS Chapter 116 created a
due process problem, the Return Doctrine requires that the court apply the 1991 version of the statute,
which did not include the “opt-in” notice scheme condemned by the majority in Bourne Valley.

C. Resources Group is protected as the grantee of a bona fide purchaser.

Plainliff has identified no evidence that would have pul 4254 Rolling Stone Dr Trust on notice

of any basis for plaintiff to dispute the extinguishment of its subordinate deed of trust. 4254 Rolling

12
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Stone Dr Trust thercfore qualifics as a bona fide purchaser for value.

Shadow Wood Homeowners Association v. New Y ork Community Bancorp, Inc., 132 Nev. Ady.
Op 5,366 P.3d 1105 (2016) (hereinafier“Shadow Wood’), discusses bona fide purchaser status in detail.
The many points contained in the decision can be summarized as:

1. A bona fide purchase is without notice of any prior equity.

2, “The dccisions are uniform” that the title of a bona fide purchaser is not affected by any matter
of which he has no notice, actual or constructive.

3. The bona fide purchaser must pay valuable consideration, not “adequate” consideration.

4. The fact that the foreclosure price may be “low” is not sufficicnt to put the purchaser on notice
of any alleged defects with the sale.

5. The fact that the court retains equitable power to void the sale does not deprive the purchaser
of bona fide purchaser status.

6. The time to determine the status of bona fide purchaser is at the time of the sale.

In Shadow Wood, the court concluded its discussion regarding Gogo Way’s status as a bona fide
purchaser by stating:

And NYCB points to no other cvidence indicating that Gogo Way had notice before it

purchased the property, either actual, constructive, or inquiry, as to NYCB's attempls to

pay the lien and prevent the sale, or that Gogo Way knew or should have known that

Shadow Wood claimed more in its lien than it actually was owed, especially where the

record prevents us [rom determining whether that is true. Lennartz v. Quilty, 191 11. 174,

60 N.E. 913, 914 (II1.1901) (finding a purchaser for value protected under the

common law who took the property without record or other notice of an infirmity

with the discharge of a previous lien on the property). Because the evidence docs not

show Gopo Way had any notice of the pre-sale dispute between NYCB and Shadow

Wood, the potential harm to Gogo Way must be taken into account and further defeats

NYCB's entitlement to judgment as a matier of law,

366 P.3d at 1116 (emphasis added)

In the present case, plaintiff has likewise failed to identify any fact, recorded document or other
cvidence showing that plaintiff held a latent cquity in the Property of which 4254 Rolling Stone Dr Trust
knew or should have known.

As the grantee of a bona (ide purchaser, Resources Group enjoys the same protections as 4254

Rolling Stone Dr Trust. “[A]title or lien held by a bona (ide purchaser or encumbrancer can be conveyed

13
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lo a grantee or assignee free and clear of a prior unknown interest even if the grantee or assignee does not
fulfill the requirements of a bona fide purchaser or encumbrancer.” 5 Miller & Starr, Cal. Real Est. §
11:58 (3d ed.) (citing Jones v. Independent Title Co., 23 Cal. 2d 859 (1944)).

D. Plaintiff is not entitled to equitable relief against Resources Group.

Atpage7 of plaintiff’s motion, plaintiff states that “U.S. Bank humbly comes to this Court, sitting
in Equity, for assistance.” Under both the Restatement and Nevada law, plaintiff is not entitled to
equitable relief against Resources Group because any damages which the plaintiff may have sustained
as a result of an alleged wrongful foreclosure can be compensated with moncy damages.

The decision in Shadow Wood has limited application because Shadow Wood dealt with title
divestment of the former owner. The present case, however, deals with the extinguishment of plaintiff’s
security interest in the Property.

In Shadow Wood, the Supreme Court referred to the Restatement (Third) of Prop.: Mortgages
§ 8.3. Comment b to section 8.3 recognizes that where a property has been purchased by a bona fide
purchaser, “the real estate is unavailable” and that “price inadequacy” may be raised in a suit against the
foreclosing mortgagee for damages:

On the other hand, where foreclosure is by power ol sale, judicial confirmation of the sale

is usually not required and the issue ol price inadequacy will therefore arise only if the

party attacking the sale files an independent judicial action. Typically this will be an

action to set aside the sale; it may be brought by the mortgagor, junior lienholders, or the

holders of other junior interests who are prejudiced by the sale. 1f the real estate is

unavailable because title has been acquired by a bona fide purchaser, the issues of

price inadequacy may be raised by the mortgagor or a junior interest holder in a suit

against the foreclosing mortgagee for damages for wrongful foreclosure. This latter

remedy, however, is not available based on gross price inadequacy alone, In addition,

the mortgagee must be responsible for a defect in the foreclosure process of the type

described in Comment ¢ of this section. (emphasis added)

A copy of Section 8.3 from the Restatement is Exhibit M.

This authority from the Restatement is consistent with Nevada law and the common law rule that
there is no cquity jurisdiction when a party has available to itself an adequate remedy at law.

In1868, in Sherman v. Clark, 4 Nev. 138, 141 (1868), the Nevada Supreme Court stated:

The writ is exclusively an equitable remedy. But cquily is chary of its powers; it cmploys
them only when the impotent or tardy process of the law does not afTord that complete and
perfect remedy or protection which the individual may be justly entitled to. When

14
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therefore itis shown that thereis a complete and adequate remedy at law, equity will
afford no assistance. “When a party has a remedy at law,” says Mr. Hilliard, “he cannot
come into equity, unless [rom circumstances not within his control he could not avail
himself of his legal remedy.” (Hill. Inj. sec. 23.) That full compensation can be had at law
is the great rule for withholding the strong arm of the chancellor,” says Mr. Justice
Thompson, in Pusey v. Wright, (31 Penn. 396.) See also Thompson v. Matthews (2 Edw.
Ch. R. 213; 9 Page, 323.) Before refusing its aid upon this ground, however, it must
appear thatthe legal remedy is complete and adequate to afford the complainant full
redress; but when that fact does appear, equity at once relinquishes all control over
the case, and leaves the party to pursue his legal remedy. (Emphasis added)

The same rule was applied by the Nevada Supreme Court in State v, Second Judicial District

Court 49 Nev. 145, 241 P.317, 321-322, 43 A.L.R. 1331 (1925); Turley v. Thomas, 31 Nev. 181, 101 P.

568 (1909); and Conley v. Chedic, 6 Nev. 222, 224 (1870).
In County o Washoe v. City ol Reno 77 Nev. 152, 360 P.2d 602, 604 (1961), the court held that

whether or not the judgment is collectable is not an issue to be considered. The court stated:

During oral argument, counsel for respondents suggested that an action at law would not
be adequate because it could not be enforced by a writ of execution against a county fund.
Whether this be true or not, it is hardly to be supposed that an execution would be
necessary in the event a judgment at law were obtained against the county in this type of
case any more than a contempl proceeding would be required in the event a peremplory
wril of mandamus were issued. In answer to this suggestion however it is necessary to
say only that our concern is with the existence of a remedy and not whether it will
be unproductive in this particular case, Hughes v. Neweastle Mutual Insurance Co., 13
U.C.Q.B. (Ont.) 153, or inconvenient, Gull Research & Development Co, v, Harrison, 9
Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawflord v. Addison, 22 How,
174,63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla, 498, 181 So. 370, in affirming an order dismissing a bill
in equily on the ground that the plaintiff had an adequate remedy at law, the Florida
Supreme Court cited with approval the following language from Tampa & G. C. R. Co.
v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

‘The inadequacy of a remedy at law to produce money is nol the test of the
applicability of the rule. All remedies, whether at law or in equity,
frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not, would
the judgment procure pecuniary compensation.’

(Emphasis added)
In Shadow Wood, the court staled:;
A subsequent purchaser is bona {ide under common-law principles if it takes the property

“for a valuable consideration and without notice of the prior ¢quity, and without notice
of facts which upon diligent inquiry would be indicated and (rom which notice would be

15
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imputed to him, if he failed to make such inquiry.” Bailey v. Butner, 64 Nev. 1,19, 176
P.2d 226,234 (1947) (emphasis omitted); see also Moore v. De Bernardi, 47 Nev. 33, 54,
220 P. 544, 547 (1923) (*“The decisions are uniform that the bona fide purchaser of
a legal title is not affected by any latent equity founded either on a trust,
[ejncumbrance, or otherwise, of which he has no notice, actual or constructive.”).
Although, as mentioned, NYCB might believe that Gogo Way purchased the property for
an amount lower than the property’s actual worth, that Gogo Way paid “valuable
consideration” cannot be contested. Fair v. Howard, 6 Nev. 304, 308 (1871) (“The
question is not whether the consideration is adequate, but whether it is valuable.”); see
also Poole v. Watts, 139 Wash.App. 1018 (2007) (unpublished disposition) (stating that
the fact that the foreclosure sale purchaser purchased the property for a “low price”
did not in itself put the purchaser on notice that anything was amiss with the sale).
(emphasis added)

366 P3dat 1115-1116.

Also noted in comment b 1o the Restatement, any claim the plaintiff may have is not against
Resources Group, but is against the foreclosure agent.

In Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994), the respondent allowed
a trustee’s sale to go forward even though it had available cash deposits to pay off the loan. Id. at 828.
The trial court set aside the sale because “[t]he value of the property was four times the amount of the
debi/sales price.” Id. at 829. The court of appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale. (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.) The conclusive presumption
precludes an attack by the trustor on a trustee’s sale Lo a bona [ide purchaser even though
there may have been a failure to comply with some required procedure which
deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, 230 Cal. App. 3d at p. 436.)
The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wronglully rejected a proper tender of
reinstatement by the trustor. Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee. (Munger v.
Moore (1970) 11 Cal. App. 3d 1,9, 11 [89 Cal. Rptr. 323].)

Id. at 831-832. (emphasis added)

At the time of the HOA forcclosure sale, NRS 116.31166(1) provided that the recitals in the
foreclosure deed were “conclusive proof” of default, mailing of the notice of delinquent assessment,
recording of the notice of default, the elapsing of the 90 days, and the giving of notice of sale. The

foreclosure deed (Exhibit B) includes each ol the required recitals, NRS 116.31166(2) provided that

EDWARD APPENDIX 1213




IN THE SUPREME COURT OF THE STATE OF NEEMEAonically Filed
Apr 05 2018 02:33 p.m.
Case No. 74575 Elizabeth A. Brown
Clerk of Supreme Court
U.S. BANK N.A. N.D. a foreign Corporation

Plaintiff and Appellant
V.
RESOURCES GROUP LLC, a Nevada limited liability company
Defendant and Respondent
Appeal from a Judgment

Of the Eighth Judicial District Court, County of Clark
Hon. Timothy Williams

APPELLANT'S APPENDIX VOL. §
PART 2

Kristin A. Schuler-Hintz, Esq (NSB#7171)
Thomas N. Beckom, Esq (NSB#12554)
McCARTHY HOLTHUS LLP

9510 W. Sahara Ave., Suite 200

[L.as Vegas, NV 89117

Phone No. (702) 685-0329

Attorney for Appellant

Docket 74575 Document 2018-13057



TABLE OF CONTENTS

1. Opposition to Motion for Summary Judgment 1001

2. Opposition to Motion for Summary Judgment 1198



EDWARD APPENDIX 1136



Case 12-16387-btb  Doc 11 Entered 06/13/12 14:57:47 Page 1 of 29

Ré Sumauny (O4fieit Form 6 - Semmary) (1207}

United States Bankruptey Court
Gistrict of Nevaila
12:18387

I e Bourne Vatiey Court Trust

Cluapter, 11

SUMMARY OF SCHEDULES

tadicate 935 to ench schiadule whether that schedule i3 attached and state e nur
B, 0, E F. 1 and J in the boxes previded. Add she amounts from Schedules & ard B to detzn
Add the antouris of s11 elaimg from Scheduios D, &, and ¥ 1o detenmine the wotal an
alse comwpicte the “Statistical Summary of Certin Linbitifie

NAME OF SCHEDULE ATTACKH NG GF ASBETS LIABILITIES

{(YES/INC) SREETS

A - Beal Property Yes o1 $28,000.00

Yes 3 .00

pue]

- Pemonal Pmperty

No 0

o]

T - Froperty Claimed as Exempt

- Crachitors Holding Secured Claims

Hors Holding Unsecurad Yes 4
AT (Il of O

ms on Sche dulz E)

¥ - Creditors Hoiding Unsscured Yoo 8
mpronity Claims
3 - Executary Cowracts and Yes 4
Unexpired Leases
o Yes 1
H No 0

No g

328.8C0.00

.08

Towl L

INCORIFG

Riepiy

W

EDWARD APPENDIX 1137



Case 12-16387-bib  Doc 11 Entered 06/13/12 14:57:47 Page 2 of 29
Yora § - Statlstival Summary (12/07}
United States Bankeuptey Court

District of Nevada
s Na. 146387

nre Bourme Yalley Court Trust

Debtor
{Uhagier 11

STATISTICAL SUMMARY OF CERTAIN LIABILITIES AND RELATED DATA 28 US.C, § 159

biz, a5 defined in § 101(8) of the Bankrupicy Cede (31 U.S.C.§ 101{8)), filing
ed below.

3} debtor whoese debts are primarily corsuns

17, 18 or 13, you must veport alf infonnaass e

i you are an indivi

1 case ander chapt:

(1 Check this box if vou are 2n individual debdor whosze debis are NOT primarily consumer debts. You are not reqguired to
repott any inforration here,

Tty information is for statisicat purpasss only under 18 U.S.C, § 158,
Summarize the following typos of Babilities, ag reporied in the Sehedules, and toinl them,

. Type of Liahility Aronnt

Dagnestic Seppert Obligssions {frowm Sshaduia ¥)

Taxes and Certain Other Dabts Qwerd 10 Govemmenial Units
{from Scheduic B)
Cl for Death or Porsonal Injury White Uiebror Wes Intoxicated
“{from Schedule B) {whether disputed or undispuied}

Stedent Loan Obligatons {from S

Dtomestic Support, Sepmation Agreeinen, snd Qiverce D
tians Mot Reported on Schadule €

(tbligations to P 5 or Profit-Shariog, aed Qiher 3

{itors Scheduie ¥}

Btate the folluawipy;

fversos Ing
Aversge Iney

8¢ Expenses {frox

EDWARD APPENDIX 1138



Case 12-16387-bth  Doc 11 Entered 06/13/12 14:57:47 Page 3 of 29

BEA (G ficiat Forsn §4) (£2/07}

Inre Bourne Valley Court Trust Case No. 12-16387
Debtor

SCHEDULE A - REAL PROPERTY

Fxeest ssdiosted helow, Ha all real propesty iy whiek the debtor has any fegal, equitable, av futore interest, inchaling all property owned as 2
cotepant, comannigy propeity.ar in which the debior has o iy © Include apy r;mpu'w i whiich the debtor holds righis and powers exercisable fop
the deblor's own bepefit, If the deblor fs mard te whether Bushand, wite, both, or the mavial cominanily g the property by placing an "HY "W
°F % ar O in the cokumn labeled "Husband, Wite, Joint, or Community,”™ I the debtor holds he Intorest s ront propeity, wrils "Nous" ander
"Description and Location of Froperty.”

Do not nelnde hnferests In execuniory confracss pasd spexpived feases on this schedule. List thew in Schodute G - Executory Contracts snd
Unexplred Leases,

If an entity claims 1o have a lies or hold & secured J“!r"??t in any properly, stafe the pmeapt of the secured claim, See Schedule D. I no entity
cluisg 1o hold a seeured inferest in the property, writ the column liheled "Ameunt of Secuted Clain." If the debtor is an individoat or
if 3 joing petition is fited, state the amount of any exempiion clatmed in the pmperty ualy in Schedule © - Property Clalmed as Exempl,

\,utTf‘ut' ant':u L‘.f

Deb }%?bfm' A £
sepriniion aad | aeaiion pep— Famrs of Debtor's Vife, Amount 0
Description and Location of Property inferest in Property Foint, or Seeured Claim

Community
3171 Castle Canyon Henderson NV 83052 - 135,000.00 Unknown
APN: 17735818027
5332 La Quinta Hills ¢ North Las Vegas, NV 89081 - 85,000.60 Unknown
APN: 12435215124
8129 Back Packer Court Las Vegas NV 89131 ~ 75,0060.00 Unknown
APN: 125163160328
410 Horse Painte Ave North Las Yegas, NV 88084 . 70,600.80 Unknown
APN: 12422311021
1452 Bourne Valley Court Las Vegas, NV 89122 B 125,000.00 Unknown
APN: 17714214043
3821 Wild Willow &t Las Vegas NV 83129 + 35,000.60 Unknown
APN: 13836803015
4254 Roilingstone Dr Las Vegas, NV 88103 a 35,800.00 Unknown
APN: 16324111021
4449 Laguna Garden Ave North Las Vegas NV = 80,000.00 Unknown
89115
APN: 12325210148
5650 E Sahara Ave #1811 Las Vegas, NV 30142 - 28,000.00 Unknown
APN: 16104816018
5733 Larkdale St Las Vegas, NV 88120 - 160,0480.00 Unknowsn
APN: 18131513015

TRubdoml>  B28000.88  (Tolal of this page)

Total » 828,000,090

i continuation sheets o

{fepost aise on Summary of Schedules)

ties: Caze Danknspicy
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“ase 12-16387-bth Doc 11 Entered 06/13/12 14:57:47 Page 4 of 29

BEB (Official Form 63) (12/07)

z
c

Inre Bourne Valley Court Trust Case 12-18387

Debtor

SCHEDULE B - PERSONAL PROPERTY

¢ i, Vol personsd propeny of s debtir of whuteeer kind, 11he debios has ma gogeliomone avnds ol e eatizgaries, place
an-"g" i dlie aprmiee positon i e column tabeted "Pone 1 adgitiont spaoe s agded I sy crrepony, ditast 5 soparate sheel proparty dwsifid
witl e case e, e nuhbee, and S animber of e smogary. 1 he Sebioy i winvied, e whotehshaned, wife, botly, o the marilel cowsmating
gwithe propoty by plaging an TS LY or 1O 1 the cotenin fihalil "Pustind, Wile, feind, tr Camgiinhitge I he dobtor i ididaad oy o ing
petition is filed, state the pmount ol any exemptions clumed oaly i Schesdule C - Propurty Claimed as Exempt,

Do not list snterests in execuiory comlracts and unexpived leases on this schedule, List them in Schedale G - Executory Condracts suid
Uaexpired Leases,
If the property is being hetd for the debtor by somecne alse, state that person’s name and address under "Doscription md Locaiion of Property.”
If the pioperty {2 beiip el for 2 winor child, simply state the child's initials and the name and address of the child's parent or guardian, suchi ss
*AB., a minor chiid, by John Do, gragdian.” Do not disclose the child's name. See, 11 US.C. 5112 and Fed. R, Banir. P, 1087(m).

e PR

M Husband, Curren| Value of
ne o ] 0 e sy 7 : b —— Wite, Debitay's diterest in Propecty,
Yype of Praperty Deseripton and Location of Property Yoint, or without Teducting aay
B Community  Seswred Clann or Bxamption
i, Cashoen hand X
2. Checking, savings or other financial X
accounts, certificates of deposit, or
shares in banks, savings and loan,
thrift, building and loan, and
hosnestead associations, or credit
uniohiz, brokerspe houses, or
cooperatives.
3. Swcurity deposits with public X
uiilities, ilephone companies,
lzndlonds, angd others.
4. llousshold gonds and fumishings, X
including audia, video, and
corpuisr egaipment
S and other arg X
, antiques, stamp, coin,
venord, iape, compact dise, and
other coilections or coliect
4. Wearning agparzl, X
7. Purgand jewel X
2. Firearrns and spods, photogiaphic, X
and ather nobby equipment.
4 X
10, Annuities itemize and name X
ssuer
Suts Total ~ 0.08
(Total of sz pags)
2 continuation sheels attached 1o the Schedule of Personal Propanty

EDWARD APPENDIX 1140



Case 12-16387-btb  Doc 11 Entered 06/13/12 14:57:47 Page 5 of 29

BEB (Offeirt Form 813} (12457} - Comt.

Inre Bourne Vallay Court Trust Case Neou 1216387
' Diebioy

SCHEDULE B - PERSONAL PROPERTY

{Conlinnation Sheet)

Hustiamd,
Wilke,
Jaing, by

Compnity

Type of Propernty Dasoription and Locaton of Proporty

mMZAQZ

b4

1], fateresis in an education IRA as
defined in 26 TLE.C, § 53X 1) or
under 3 qualifisd State taition plat
as defined in 26 LL.8.C. § 329()1).
Give paticulars, (Filo separately the
recordis} of any such infercsi{s)

11 U8.C 8 521(c))

12, Interssis in IRA, ERISA, Keogh, or X
oiher pansion or profit sharing
plans. Give particulars,

13. Stock and interests in incorperated X
and unincorporaied businesses,
Itemize.

14. Interests in pastnerships or joint X

ventyures, flemize,

5. Government and comporate bonds X
and other pepotiable and
sonnegotiable mstruments,

16, Accounts receivable, X

; Ahmouy, maintensnce, support, snd X
propeity seitloments to which the

Jebtor is or may be casitled. Give
paeticulars,

18, Dther hguidated debits owed i dahtor X
including fax refunds. Give parneuaisy

LA

19, Equitzbiz or future interests, life X
estaies, and vights or powers
exescisablz for the benefit of the
debtor oiher than those listed
Seheduie A - Real Property,

2. Coni

at and noncoptingend X
interssis in estaie of a decedent,

death benefit plat, life insgrance

7y, OF {mish.

Z1. Other contingent and unliguidaied X
claims of every raturg, msluding
tax vefunds, countercial ]
debtor, and ngins to seto
{Jive estimated value of each.

.00

Sub-To
{Total of this pape}

EDWARD APPENDIX 1141



Case 12-16387-btb  Doc 11 Entered 06/13/12 14:57:47 Page 6 of 29

(e Es (H ekl Form 88} £12707) - Coni.

inre Bourne Valley Court Trust Case No. 1216387
Debtor '

SCHEDULE B - PERSONAL PROPERTY
{Contisuation Sheet)

Husband, Current Value of
Wife, Debiors bnterest in Props
Joint, ot witkned Deducting any

Community  Secured Clade or Exempiicn

Typsz of Properdy Diescription end Locaiion of Property
¥¥ pery ¥

mZOZ

b

22, Patents, copyrights, and other
inieleciual property. Give
particutars,

franchises, and other X
angibles. Give

23, Licenses

b

24, Customer lists or cther compilations
containing personally identifiable
information (as defived in 11 U.S.C.
§ 101¢41A)) provided o the debtor
by individuals in connection with
obisining a pmduci or service from
the deblor primarily for personal,
family, or househoid purposes.

25, Automobiles, trucks, irailers, and X
ather vahicles and gocessonies,

26, Boats, motors, and accessones. X

27, Atreradt and accessorios. X

28, Office equipment, Rurnishings, and X
suppliss,

79. Machinery, fixtures, eguipment, and X
supplies used i business.

A Inventsry. X

31, Anin

3.

34, Farm suppiies, chewmienls, and feed. X
35, Oiher personal propeity of any kind X

net aleeady listed, Biemize

(Tl of this page}

Totai > .00

Sheet 2 of _2  continnation sheets attached
cdute of Personal Props

{Repon also an Suramary of Schedud

G L

Hazt Caze Bankantey

EDWARD APPENDIX 1142



ase 12-16387-btb  Doc 11 Entered 06/13/12 14:57:47 Page 7 of 29

B4D (Officiad Form 600y (12/067)

Inre Bourne Valley Courl Trust Case No, 1216287

ei 1‘» ;wl ey, l?w Gt ':md Y t,

o dissen, Tast svedBord hed

2 bt i,srl) ac:\
he sl wepes aF sdsisal ey e 11 ws i l.telg"w'u lwns

P mdsor <KL s o creditor, B chiid
E Aol diveise tue child's navwe Sew)
11!:1&'1!‘"‘!!
Li-:m!} Batst s moulatin, glace an "X* n the columu ind
tpsttition ds Dbeds sane whethier b, w
sin labuled “Fluchand, YWilk; Jaint, 0
" dlame i anbiquidatid, placs

]

s nitials and thename sid wddiees af e chkt's peirii or
11 USRS, $TI2 s Fed, B Bankys £ 000 g, B deoured

g ¢ p:sg\- e ﬂu runi!r.mumn &
iy iy *rllm .hau & \;mu'-s_ ina lf-;::u:m. ma

if e
- ﬁ“; i e

5 thie aopojriate
ity sy b

m
Pl '\. i e ealumn dal Comlimgent”. Htha
""'.5‘“ |_;M;pu Driggare]”, (Worangy toed to plise s ",‘1 1 llmu e \u Hicae hson columig,
of Clak Witkont nrs.h'ua;-\g Sahen i U n%!;:l«. g “tinsoenses] Porking, iF Aay? i S bekes Tboled ™ (R HEA I
the gotumar abekad " Amonnt i e Stmnaey of Sefeuied pnd, 6 he debr i s Andivideid wigh
!wl l,nmu:::mr ]:'mfh n‘ o ¢ b Seary of Tenain Lintibtee and Belined o

I T TR T E‘.:? sl “Hahagutated” i

vephistt (hetokal from i

% :
Chegk thin oy I debee has no credivors habdin

4 cleiel AMOUNT OF
CREDITOR'S NAME s ST A TR A TR it ? i \,Ln‘{x’{
AN MAJLING ADDRESS gin DATE CLAI WAS INCLRENE, i i » i’N‘%* CURED
INCLUDING ZiP CODE, B %  MATURE QF LSSk AN BRI g3 PORTION. 7
AND A ACCOUNT NUMBER aid RS "(';:r ,‘f;:rf)&‘;“r.}f"\"«m‘ ¢ 3’ : JALEE OF ANY
! . B SUBIECT TC LIEN gl 517 COLLATERAL
Account Mo. Firsi Mortgage o
o
American Home Mig Sty 5733 Larkdale St Las Vegas, NV 88120
rving, TX 75063 \ X
Viahe § 160,000.00 Unknown Unknown
Acceunt Na, First Mortgage
Century 21 Mortgage 3171 Castle Canyon Henderson NV
2001 Bishops Gate Bivd sl
Mount Laurel, NJ 08054 fooage Lo ¥
Vatge § 135,000,086 Unknown Unfinown
Accoue No, i |First Mortgage !
Countrywide 5650 £ Sahara Ave #1011 Las Vegas, NV
450 American St #SVATE .
Sirni Valley, CA 930685 APHN: 16104815019 .
i Valie b 28,000.00 i Uaknown Uﬂknown“
Acee wnt No. - First Mortgage
Countrywids 1452 Bourne Valley Court Las Vegas, NV
450 American S1#5VA16 o I
Simi Valiey, CA 93065 APN: 17714214043 "
- 125,600.00 | | Unknown Unknown
? coniin .00 4.00

EDWARD APPENDIX 1143




Case 12-16387-bth  Doc 11  Entered 06/13/12 14:57:47 Page 8 of 29

RED (rificln! Form 4D) {12/07) - Cont,

inre Bourne Valley Court Trust Case Mo. 12-18387
'''' Debtor .
SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS

{Continnation Sheet)

PP ot gt G st S ik o Sty . v Gluli T AMGUNT ﬁ}' S
AND ST il)vRC§A;\S\1S\}i}§:cg 01 DATE CLAIM WAS INCURRED, Nitls GehAM UNSECURED
N R S S S £y NATLRE OF LIEN, AND Tlife WITHOUT I
LUDING 21 CODE, YA UESCRIFTICN AND YALUY njG|T]  DEDUCTING ‘ v
5 ACCOUNT NUMBER ain QF PROPERTY 8lYiEf  VALUEOF ANY
{See tnstructions.} Ri™ SUBIBCTTO LI 8| )., COLLATERAL
Account No, o First Mortgage Tit
b
Fidslity National Title Ageney 3621 Wild Willow St Las Vagas NV 89129
5737 Hedgeford Gourt APN: 13836303015
Las Vegas, NV 894120 o X
Vilue § 35,008.00 : Unknown | Unknown
Account Na, _ First Mortgage
Mountain View Mortgage 4449 Laguna Garden Ave North Las
7311 W Charleston Blvd #9110 Vengs NV 89115
Las Vegas, NV 89117 ) APN: 12328210148 .
Value & 80,000.00 Unknown Unknown
Account Na, T First Mortgage
Mountain View Mortgage 8129 Back Packer Court Las Vegas NV
7311 W Charleston Blvd #110 i
Las Vegas, NV 89117 ) APN: 12516316038 -
Value § 75,000.00 .. Unknown Unknown |
Accaunt Ko o First Mortgage
Plaza Home Morigage 4108 Horse Pointe Ave North Las Vegas,
5090 Shoreham Place #1089 NV 89084
San Diego, CA 92122 ] APN: 124223411021 X
VIHES e 76,0000 Unknown | Unknown
Aceount No First Mortpage
Southwest Financial Services 4254 Roltingstone Dr Las Vegas, NV
537 £ Pete Rose Way #300¢ 8910'3 | vrL
Cincinnati, OH 45202 _anPHAesudate X
35,000.0¢ _____\_M__“Unknown Unknown
i3 erd continuation shee ) il 0.00 0.00
Schedule of Creditors Hokling Secured € {Tou! of this page)

EDWARD APPENDIX 1144



Case 12-18287-btb Doc il  Entered 06/13/12 14:57:47 Page 9 0f 29

B6D (Dfficiat Form G0} (E2/87) - Cond,

Inre

Bourne Valley Court Trust

2 No. 1238387

Debtor

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS

{Continuation Sheet}

UNSECURED
PORTION, IF
ANY

Unksnown

s . g oty clUbol AMOUNT OF
CEDTOR'S WAME 3 St o R s g
il O g AR WAS INCURRED,  [allis] . Qam
TINCLUDING - S z WA TURE OF LN, ARD VIl WiTHOUT
INCLUDING ZIP CODE, 3 DESCRIFTION AND YALUE L[0iE|  DEDUCTING
A;\'DIACCOUL'VT. MNUMBER ol OF FROPEETY Glrisg VALUE OF
{See tnsiruciions.) R SHBIECT 76 L ;} 2 @ COLLATERAL
| Account No. First Mortgage ¥ ﬁ
»
\Worid Savings & Loan 5332 La Quinta Hills St North Las Vegas,
ARN: Bankrupioy NY 8_9031 s
4101 Wiseman Blvd | QARI:Z2302I5124 X
San Antonic, TX 78251
{ Value § §5,000.00 ¢ Uniknown
Account o,
Vajue § )

Account Ne

Value §

Acconnt No.

Valie ¥

Account Mo

Vatue &
3 : o 2 contpuation sheetz attached o .00 4.60
Sehedule of Creihtors Holding Secured Claims

{Feport on Summary

.60

-0
RSy

oS $o OO INCTNUTORA YT ety B
ol D D Ta - SUHDINCORPORHATED « wear Baniias
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Case 12-18387-bth  Doo 11 Entered 08/13/12 14:57:47  Page 100

{(Offiat Foom SE) (3/18)

e Bourne Valley Court Trust

Debtar

SCHEDULE E -~ CREDITORS HOLDING UNSECURER PRIORITY CLAIMS

¢ g e, anpt bat o dh
N n:hla wfihe o, Lise a sephale

ded i the debior chonses to
K, by Jobn Daos, gusrdian.

NUS13 has "ALHL & minor

Do not das

fabofed "Codebiog"
weilk, both of it

st 3he entity on the appropiiuse
nwnvital noanipunin ey be
place sn "X in the
n XN the solunmt labeied

eintly
3w jainl pet
iy the enlumn
sdated, place an
re than one of these

sehedule ufersditors, .md cr
Labbe onesel olebin by pla c:rlp an "H " "W K
nlumr abotesd "C ')"tmm. 1 e Lid"" i
*{You wmay need o place
Report the wial of Shiims lisy
et i the o

alanms listed on thes Bthedule B in the box labeled

sheet, Repusd the read of
dehtiules,

nbitotals” on gach she
cdule, Individual dobtovs

at of 1l sineunts entiticd o privity
uwer debis report this total

Repog the t

iote] of albawmimais not enbitlad
Eu»! deinons with primarily corsynur debls repayt this

ML.!

iy rhm
Hary el #edain Ligbikl

teed !.):x'!-.:...

N Check this box i debier bas ne cvaditurs holding unsecvsed priosity claims 10 repost on this

i on the altached &

below i claims in that zategory sie

TYPES OF PRIGRITY CLAIME (Cher

1 Doamestic support obfigriloss
r dorestic ssppoit
or a governim

;. of child of the debtor, or the patent, leps
ed {1 the extent provi

1 puarding, or vesponsible relstive
FOT{a){ 1)

tenstans of eredit in an Involantsry onse

vase ft befors carlier of the app

smengses of §

ihe ardinary cousse of the debiar's
v osehied 11 R0 8 S0 {nx

} vising
w2 05 the ovdey

71 Wages, sslaries, sud conanissions

i) G'G»J-\

Samnissiong
i satigy af

W taries, 3md o a3, includs
Fepres lives up lo 311,
oscurred Qs to the exten §

i

niribntions fo employee benefit plans

C,,:u::b »

Tepovits by Individusis

wise, or remat of prop

of ndividuals up to 32
or pravided. 31 L3008

deiives

‘axes and cevinin other dobiy owed {o ;r"w rarnonial unity

a8 set fonh in

ustoms duties, and pena

Comwmitments i maistain the ea g:z«‘ #1 of an fuswred dopositery institation

CRGINE

[ARHIIRI

v oy prrsonal injuyy wh
veohed, a drug, o

e

L oaad cudty theen 110 CESeY LONIet £ n oY affs

PR

o continuatian s viached
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Case 12-18387-btb

BGF (Qfficint Form 68} (12/07)

hire Boume Vailey Court Trust

Deoc 11

Case Ma.

SCHEDULE ¥

mnd OF EnrGin, Hu
e lod ok iss Hated e
v ather ik
(GEENT v:m}nub &
1 by placing an H,

gehadule of
Jintde o
1t 0
chaing fs dhapuied, plage an "X in the
arport the total o it |
Schizhsles snd, iih

ule i

ll't\ ;mt-"mﬂ I he
S &, ﬁ‘s ait. !l & T

witl r-m i i mu pmf:. 1

antingant,” 13 e cleiny is unhseidaies, plas
1o phace i "X in more (han ane of theae three solumas.)
4 T on the last ghsat of the compicied sehedule, Kepart this intalalso er the Summary of
L, aeport His lial alss on the Statistical Suminmsy of Certase Liabiities and Related Daty,

Debtor

unz-p‘»s!e* ‘}‘wv %
HRH \m.i.“m
e ehifd's naw

e nochiim, phc: b Yabivd "
i 1% fibed

T
inbeled * r!uvn“d W Jr,‘ Lw*r\t or Com:

nity.”

ol
My nes

syife, both

1318387

Entered 06/13/12 14.57:47 Page 11 of 29

!Llumue F!'-:Jtiig sz st withiud

s haswith hesteding
an el

iank

e rsas

Gl thimm, of

- CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

1y %.,m a4 1.
B

of fhe L__l}lk!'Si
ity s iy

1 the apgety
THIUBIY My

28 "N i the column fnbeled "Unliguidated.” 1 the

T Check this box if debior has no eredifors hoiding wrsecured cisims 1o report g this Schodule ¥
PREDFTORS NAME, g Tt WM, ), e oty giulp
N i3 3 3 i y y Iy : 3
m’é'l‘l{f,g\mﬁ‘,ﬁ{?}é = Epn PATE CLAIM WAS INCURRED AND e
AND ACCOUNT NUMBER h 2 T[] Aamount oF cLam
{See instnctions above) 2 G el %
. 5 . N[ A S et sk adhann
Account Ho. Unpaid Lien 3621 Wild Willow Tl
g o
Alessi & Keenig LLC i
8500 W Flamingo #205 5 X
Las Vegas, NV 83147
Unknown
Acconns Na. Unpaid HOA 4254 Rollingstone Dr
Adessi & Koenig LLC
9500 W Flamingo #2035 - X
Las Vegas, NV 83147
Unkriown
Acconnt No. Unpaid HOA Lien 8129 Back Packer
Angius & Terry Cotlections
1129 N Town Center Dr #260 = X
Las Vegas, NV 83144
Unknown
RGO et Unpaid HOA Lien 1452 Bourne Vatley | | | |
Angius & Tarry Collections
+126 N Town Center Dr #2680 . X
Las Vegas, NV 83144
Unknown
RO ocontipuastiong attzched {lowt of this page) 0.00
i 23 Dansenoy
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Case 12-16387-btb

B6F (OiGickad Form 6F) (12/07) - Cont.

inre Bourne Valley Court Trust

Doc 11 Entered 06/13/12 14:57:47

Case No,

Page 12 of 25

Debtor

SCHEPDULE F - CREMTORS HOLDING UNSECURED NONPRIORITY CLAIMS

{Contimiation Zheel)

CREDITOR'S NAME, E") Hustand, Vills, Jainl. i Communiy 5 2 ‘[
MAILTNG ADDIRESS B fx S E A IR S A TP KiLis
INCLUDING ZIP CODE, il RO WAS N e |1 lels
AND ACCOUNT NUMBEER T4 s BeT i{ ) SETG! b Niu ; AMOQUNT OF CLAIM
{See instructions above.) 9ic B b
S ; Nia
Accaunt Mo, Unpaid HOA Lien 5733 Larkdale it ;
o
Angius & Terry Collections
1120 N Town Center Dr #260 b X
Las Vegas, NV 88144
Unknown
secouni No, 5650 £ Sahara Ave #1011 Lien
BAC Home Loans Serviclng
450¢ American St . X
Simi Vailey, CA 33085
Unknown
Account No, Unpiad Llen 5733 Larkdale
Chase
2780 Lake Vista Dr - X
Lewisville, TX 75067
Unknown
Account Mo, i Unpaid Utilities 3171 Castle Canyon S
City of Henderson
PO Box 52767 - X
Phoenix, AZ 85072
Unknown
err— UnpasttshlsesSjSZ I e T & "
City of North Las Vegas
2200 Civic Center Dr X
North Las Vegas, NY 89030
Unknown
Sheetna. 1 of 5 sheets aitached to Sthedule of Subtotat 0.60 '

ecured Nonpriority Clauns

Creditors Holding Uns

{Toial of this page)

EDWARD APPENDIX 1148




Case 12-16387-btb  Doc 11 Entered 06/13/12 14:57:47 Page 13 of 29

BSF (Offciat Foym §3) (12707} - Tonk.

Jure Rourne Valley Court Trust

Case No.

12-18387

Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(iZontinuation Sheaty

CREDITOR'S MAME, & | ebtann s ol o el 2Aen
£ 3 ADDRESS 8y . niLls
.}vg,«n].{mu Am;)si}:sf; ol BATE CLATH WAS INCURRE AND Hills
TNCLUDING ZIP CODE, 5w EONSIDLR AHION FOR 0 i falu
AND ACCOUNT NUMBER i M ‘-t'*“:-‘sl'l‘li TECT T ST : H }3 i AMOUNT OF CLADM
{See instructions above.) Y i Sl fs Elnio
N A
Acentr No. Unpald Utitity Service 410 Horse Polnte T
City of North Las Vegas
2200 Civic Center Dr 2 X
North Las Vegas, NV 89030
Unknown
Account Ne. Unpaid Uillity Service 4449 Lé'guna Garden
City of North Las Vegas
2200 Civic Center Dr r X
North Las Yegas, NV 89030
Unknown
Accoust Mo, TUnpaid HOA Lien 5332 La Quinta
Cortex Heights HOA
PO Box 12117 - X
Las Vegas, NV 89112
Unknows
Aocount No, Jndgement Lien 5850 E Sahara Ave #1101 18 T
Dotson & Qualey
2328 Paseo Dr Prado #8208 - X
Las Vegas, NV 89102
Unknown
Account No. 155 Bach Pasker Lian YT T
EMC Morstgage Corp
2780 Lake Vista Dr - X
Lewisviile, TX 75067
Unknown
Shestns. 2 of B . shects aitached i Scheadiie of \1:_ W | i " 000 .
Creditors Holding Unaecwred Nonprarity Claims {Feotat of this page} '
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Case 12-16387-bth  Doc 11  Entered 06/13/12 14:57:47 Page 14 of 29

B8¥F (Official Form 6F) (12/87) - Cout.

Case No,

1218387

Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

{Continuation Sheet)

CREDITOR'S MAME, g Fhrsband, Wile, Joinl, ue Gdnymaily 8 k ?
M Nt A 0SS e - ) B N|L|s
O als o £ |  DATECLAIM WARINCURRED AND. [7]1 |p
N SIVE CONSIIERAT R CEAIM. 1 CLAM 4121V sounr o eLam
AND ACCQU B 3 3 T B I T RN Y S iy s b FET | AMOUN T CLA
(Seoiii AT el }2 c 15 SUBIECTY 1O SETORE L STATE. ? :_) g
; NTA T b ]
Account No. Unpaid HOA Lien 1452 Bourne Valley i
...... 3
Hidden Crest Park Hurst HOA
PO Box 12117 > X
Las Vegas, NV 89112
Unknown
Account No. " Unpaid Lien 4254 Rollingstone Dr
Law Offices of Les Zieve
18377 Beach Blvd #2160 . X
Huntington Beach, CA 92648
Unknown
Account No, HOA Lien 3171 Castle Ganyon
Leach Johnson Song & Gruchow
5485 8. Rainbow Blvd #202 - X
Las Vegas, NV 85118
Unknown
Account No Unpald HOA Lier 5850 £ Sahara Ave #3109
MNevada Association Services
TS #N67297 : X
8224 W Desert inn Rad #A
L.as Vegas, NV 89146
Lnknown |
AcgountNe. AT Unpaid Lien 5732 Larkdale
Quality Loan Service Corp
2141 5th Ave - X
San Diego, CA 82101
Unknown
2is altached ¢ Schedule of Subtoiad
. _ . 'l 0.0¢
od Monprionty Claims (Uotal of this page)

fe3t A
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Case 12-16387-btb  Doc 11 Entered 06/1.3/12 14:57:47

B6I (Délcinl Ferm 68 (12702) - Cont,

bire Bourne Vatley Court Trust

lase N,

12-16387

Fage 15 0f 29

Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONFRIORITY CLAIMS

(Continuation Shest)

CREDITOR'S NAME, 3 AN
MAILING ADDRESS B NELES
INCLUDING ZIP CODE, B i latu
ANDY ACCOUNT NUMBER 1 N }J ; AMOUNT OF CLAIM
(8ee instructions above.) 7 Etola
NA
Account Mo, Unpaid tility Service 1452 Bourne Vailey 14
in
Republic Services
7 E. Sahara Ave X
Las Vegas, NV 88104
Unknown
Acconnt No. Unpaid Utillty Service 3621 Wild Willow
Republic Services
7 E. Sahara Ave X
Las Vegas, NV 89104
Unkoown
Account No, Unpaid HOA Lisn 4448 Laguna Garden |
Taylor Association Management
259 N Pecos Rd #1680 X
Hendaraon, NV 83074
tUnknown
Account Ne. UnpaidHUA Lien 410 Horse Pointe
The Parks HOA
2300 W Sahara Ave #1130 Box 33 X
Las Yegas, NV 83102
Unknown
Acceunt Moo Unpaid tien 410 Horss Pointe
Trustee Corps
17100 Gillette Ave X
irvine, CA 892614
Unbkinown
Skeetno. 4 of 8§ shests adached @ & Subiotal 0.00
Creditors Holdiog Unseewnd Nopprarity Clsnas {Total of this pags) ’
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BGF (O fficind Fovam F) {12/087) - Cond,

inre Bourne Vailley Court Trust {Case No. 12-16387

Bebtor

SCHEDULE ¥ - CREDITORS HOLDING UNSECURED NONPRIORITY C

{Continpstion Sheet)

LAIMS

CREDITORE NAME [ Huaé:an:i, Wie, Joing, ur-’.:um-'n-.:nily E) ;: 9]
. S P53 & NAME, ] - " i
il RGO 3 HlLis
N : L BATE CLAIM WAS BICURKED AND 17111
; ~ = il g ¥ 1 M. Al 7 AT (VT
AND ACCOUNT KUMBER e « S s 2 NELET L AMOUNT OF CLAIM
{See instructions above.) it 9{ t,-mm TR SR '.]'ATF ;S f{: o
i
Actount Mo, : Unpaid Lien 3621 Wild Wiliow TEL
US Bank
GiO First American Trustes Ssrv = X
& Campus Circle 2nd Fisor
Roanoke, TX 76262
Unknown
'Aw\,urt‘\w
Accowat No. e pmmmmmmmmmm—m—tr e
Account Mo, o
Account Ng o
Shestno. & of 5 sheets attached o Scheduls of Subisial 6 -OG
Crediior: Holding Unsecured Nonpriority Claims {Fotal of this page) - ’
ol
{Report on Surmnary of Schedujos} B _OQ_O

EDWARD APPENDIX 1152



Case 12-16387-bth  Doc 11 Entered 06/13/12 14:57:47 Page 17 of 29

BEG (Ofiicdat Form 6G) {12/07)

Inre Bourne Vailley Court Trust Case Ko, 12-16387

Dletor

SCHEDULE G - EXECUTORY CONTRACYTS AND UNEXPIRED LEASES

wapived leases of veal or personal property, Include any timeshare inforeste. State nature
of debior's intarest in condract, i.e., "Puichaser®, "Agent”, sle, Swute whether deblor is the lessor of lessee of @ Jeass, Provide the names and
complete mailing nddressss of alf other patties to cach Jease or contradd described. 2 minor child s a pavly o ong of the bsages or contricts,
state the ob initials and the name and address of the child's parent or guardian, such as "AB., a minor ¢hild, by Joha Doe, guardian.” Do not
disclose the childs name. See, 11 11,80, §1172 and Fed. R. Bankr. P. 1007(0m}.

{1 Check this box f debror has no exzcuiory contracts or unexpired leases.

Diescribe all executory conbrasts of any nature and aliy

Diescription of Contract oy Leaseand Nathre af Debter's Inferest.
State whether lease i3 for panmesidentialneal property.
State contact suber of any gavermment Gontract

Mame amd Mabling Addsss, Including Zip Code,
of Gther Parties o Lease or Contract

Great Bridge Properties
900 S Las Vegas Blvd #8140
t.as Vegas, NV 89101

Great Bridge Properties
900 8 Las Vegas Bivd #8108
Las Vegas, NV 89101

Great Bridge Properties
900 8§ Las Vegas Bhvd #810
Las Vegas, NV 83101

Great Bridgs Properties
900 S Las Vegas Bivd #810
Las Vegas, NV 39101

Great Bridge Properties
8090 § Las Vegas Bhvd #3810
Las Vegas, NV 83101

Graat Bridge Properties
904 S Las Vegas Blvd #81¢
Las Vegas, NV 89101

Great Bridge Propearties
800 S Las Vegas Blvd #810
fas Yegas, NV 83104

Graat Bridge Properties
00 S Las Vegas Bivd #810
Las Vegas, NV 83101

Great Bridge Properties
900 S Las Vegas Bivd #81¢
l.as Yegas, NV 83101

Great Bridge Propertles
9200 $ Las Vegas Bivd #3810
Las Vegas, NV 82101

fpuation sheets attached o Schedulz of Executory Coniracts and Unexpited Leases

Property Management Agreemsnt for 3171 Castle
Canyon

Properly Management Agreement for 5332 La
Quinta Hills

Property Maangsment Agreement for 8129 Back
Packer

Property Management Agreement for 410 Horse
Pointe

Property Managsment Agreement for 1452 Bourpe
Valley

Property Management Agreement for 3621 Wild
Willow

Property Managemeant Agreamaent for 4254
Rojlingstone Dr

Property Management Agreesment for 4448 Laguna
Garden

Property Management Ageesment for 5650 &
Sahara Ave #1101

Property Management Agreement for §733
Larkdale
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B6H {Officint Farm 681) {12/47)

Case No. 12-168387

noe Rourne VYalley Court Trust

I3ebtor

SCHEDULE H - CODEBTORS
Proyide the infonmation requested conceming any persen or entity, other than a spouse i 8 jeint ©
by debdor in the schedules of creditors, Tnclude all puarantors and co-signers, H the debtor resides o ed in a community properly state,

noiwealth, o teeri {including Alaska, Arizona, Californda, 1daho, Louisiana, Nevada, New Mexico, Puerie Rice, Texas, Washinglon, ot
Wistopsind within the gighi year period inunedintely preceding the commencement of the case, identify the name of the debior's speuse and of
any former spouss who resides or regided with the debtor in the community property stale, comm K, or tertitory. Include alf pames u
by the nondebtor spouse during the eight years immediately preceding the commencement of this case. If 2 minor child is a codebior or a crzditor,
state the cindd’s initials and the nawe and address of the clild's parent or guardian, such a: "A R, 2 suoor child, by lohn Dog, gusdian.” Bo not
disclose the obtid's name. See, 11 US.C §112 and Fed, B, Banks. P, 1007(m),

B Check this box if debsor has no codebtors.
NAME AND ADDRESS OF CODEBTOR

. that is aiso fizble on any debis listed

Te

o

NAME AND ADDRESS OF CREDITOR

___________ contuation sheets aitached to 3chedule of Codebtors

Scltvears Copyright {0} 19950612 - COHINCUORPCRS ik

3 - wen haslesse
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36 Declavation (Official Farm 6 - Declaration), (£2/47)
United States Bankruptey Court
Bistrict of Nevada

inre  BHourne Vallsy Court Trust CaseWo.  12-16387
Debtlor{s) Chapter 11

DBECLARATION CONCERMNING DEBTOR'S SCHEDULES

DECLARATION UNDER PENALTY OF PERRIRY ON BEHALF OF CORFORATION CR PARTNERSHIP

1, the Registered Agent of the corporation named as debtor in this case, dectare under penalty of petjury that
Thave read the foregoing sumroary and schedules, consisitng of 18 sheets, and that they are truc and correct (o
the best of my knowledge, infonmation, and belief.

Date June 13, 2012 Signature /8! Eddie Haddad
Eddie Haddad
Reglistered Agent

Perialty for making u false statement ov concealing properry: Fine of up to $500,000 or imprisenment for up to § vears or both.
I8 118.C. §§ 152 and 3371,

Hafiwsre G RHast Qage
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United States Bankruptey Court
Pistrict of Nevada
...................... : i ’2 16137
Dabior{s} Chapter 11

nre Boure Valley Court Trust

STATEMENT OF FINANCIAL AFFAIRS

o the Indormation oy
besh gpouses whatlier o
i i as a scle

ses filing & inint petition may file 2 3ing
ser 13 4 m*n'it‘d dc"'ncr sl Ji:fnish ‘nf'"-

s statement i3 ko be mrxp!c‘t.,.l by every dabtor. Spous
< i combined. 1the case is filed ender chapter 12 or
tedd, unless; 2¢ S }(II.’;C?S ire separafed wnd & jo

both 3poy
1t peiition
v, pariner, §
well as the individuals o s‘r)nai af nns.fers ;mJ {fac h:\e RIS Li
Jdeess of the child's pavent o5 gunrdisn, m..,:?) 35 A B ,a niner Child by Jobn Do, guardian,” Do not dis
; Fed, & Banlo, P 1007{m).

s initials and the
duui s pame. Bee, 11

: must complete
reeded for the answer
ey of the question.

(Quesiionz 1~ 18 ase t¢ be completed by ol debtars, Debiors that are or have boen in busines
wstions 19 - 25, H the answer 0 an applicable question v “Neune," mark the box Jabeled !
csticn, use and attach a separate shoet properly identified with the case name, ¢ase aumber {if km wal, and the

FDEARS

i

A

£

iohtor is "in
any of

il

tu buniness.” A debior is "in business” {or the purposs of this form if the debtor is a corporation or partnership. Au individual
business” for the purpose of this form if the debtor is or has been, within six years inwnzdiately proced g of this bankrapicy «
purp s

she fatlowing: an officer, director, managing cxacutive, or owner 6f § percent of mose of the voting or equity secwires of a "'\ipomtion' 4 partper,
other than a limited paringr, of a partnarship; a sole proprietor or seif: e.np]owi full-tiny: -time, An iedividual debier alse may be "in business
for the purpose of this fonn if the debtor engages in a frade, business, or other activity, other than as an smployes, o supplement income from the

\

detror's primary empioyment,

“msider, " The term "insider" inciudes but
corporations of winch ihe debtor is an offises, divestor, or pers
r-qmtv seeurilics of & corpurate debtor and thelr refatives; &

uf the debtor; general pariners of ihe debtor and thelr relatives
s ofs more of the voling at
:ni of the debstor, 1

aot limited to: relative:
op 11 contral; officers, directers, and any ¢
ates of the debtor and iny 1 atf

1, Income fram croploywent or operation of business

Mot Seare the gross amount ofir:""-‘- he the debtor has reeeived Hom employment, tade, or grofoss:
ime activitics cither ag an employee ot i ilependent trade
c-‘.)m"xcnc“d 3 noutts received dun
ains, or has od, financtal records o tha b'n
?Jeglm i enditg dates of the debioss B
sre filing under chaptar 12 ov chapisr 131
ed and 4 joint pebition is o

inning r.:f this c\.itndar
diately procuding this

ndar yosy may
Siate incore

business, inclading part-
vear to the dme th
caierdar yed

report fise
each spouss lb sarat
petition i fifed, uniess

] f()i

(4

]

&

come reeeivad by bior oih

rccu.lm-r Hhe commn

Siate the amsunt of §
c’u Fing the (9o yeurs =mnwi,ad
h \p' il H
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[av]

3. Fayrsents (o oreditavs

. astippsropricre, and o

ads OF GerViCes,

sconsmer debts. List all payments on {oans,

HIIME i MEBENCHment ¢
t {*} any pc.\.':n\nis
o7 as part ¢ altemative repayment sehadule unde {!.m l“v an ag
ney. {Married debtors §ling under chapter 12 or chapler 1
penition is fled, wunless the spouses sre separsied and a joint go

.».t W ft‘ mu!ﬁe oy

aueennt
nf;npmx;i badgaiing dnri credii e
either ar both spouses whether ars

1Y ADEBRESS DATES OF AMOUNT STILL
SREDFTOR PAYMENTS AMOUNT PAID OWING

Yo Deblor whivse débes ave ot primarily cosswner debis: Listeach 7).3) oent or ciher i )
immedistely preceding the commensginest of the case unless the i e valne of all properdy that«
transfar is fess than 55.858°, if the deblor is an individusl, indicate wzsh an asterisk (¥ any paymsnts
sccotnt of 3 domesie suppurl obligation ot 2s pavt of an alierative repayment schedulz under a plan by an approverd nonprofit

hudgeting and © spensy. (Muried debiors fling under chapter 12 o3 chaptey 155 ayrnents wind other

it counsuuig #
transfers by oither or both spoises whetber or not 2 jaint petiton s filed, wnless the spoisss are sop st petition is not
filec.)

ade within 96 days
E xt tlii('s or e affected by such
ware mada o o creditor on

AMOUNT
DA} ES l)}‘ Al O

NAME AND ADDRESS OF CREITOR

anents made withia one ‘,em immaediately preceding the conmencen if tins case o or for the beneiit of
{(Married debiors g under chapier 12 or chaptor 13 must s paymenls by :s ot hoth
wtim or not 3 joint petition 35 filed, lmis- S5 1h¢ \.; ouses are separated and a Join
AN 3 ADTHESS OF CREFHTOR AND ) ) i ) AMOUNT STILL
LATIONSHIP TO DERTOR DATE OF PAYMENT AMOUNT #al CWING
4, Suits and whainisirative proceedingy, eyecuiiony, parnishments and atiachmenis
List ,s’i suits »‘u! im 507 was a pardy within one year hnmed preceding the il

Hosm congein:

e,y

rer 13 must include
mt-:—:v: and 3 joint petition is »

- s both spo

the ',,m‘u\ec Ve

Y FTATUS R
TORITION

Q¥ COURT OR
:DXHG AND LOCATION

atder any legal o equitable pro
WS Amnf' under chapter 12 or chapter 13 musti
an 18 Rled, unte: SE

OGN
her or E‘orh \p(

BESCR

DA
RN

. Repossessions, foreclosaroy jud returas

fast afl property that has
8 .:hm)e* Jier, witd I‘H Q
apler 13 D-Uxt e f

Anint sabjoct fo adrasiment on

VETy R hYeS ¥R
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&, Assignments and recciversBips

1280 :M 3 imgsedintely greceding the commeancement of
o cha;;lc: t 3inu fnle 2 prunient by either or both spouses whether ornot a

§ case. (A\z‘arned dda'( S n‘ lmu u.ndu rh 1p?rr

Jomt petition is filed, unlzes the spouses are separzicd and a joinl petiton is not 3
DATE OF )
MAME AND ADDRESS OF ASSIGMEE ASEIGHM TERMS OF ASSIGNMENT OR SETTLEMENT

List al] property whicl has been in the hamds of a custodian, receiver, o court-appoin; wid oifickal within one yesy nunediately
sceding the commencement of th e, {Married dolifors fl,m* yader chapter 12 o chapier 13 mast inchide information concerming
operty of either or boih spouses wi i petition s filed, undess the spouses are separated and a jomt petinion 18 noj
ed.)

NAME AND LOCATION

HNAME AND ADDRESS OF COURT DATE GF DESCRIFTION AND VALUE GF
OF CUSTODIAN CASE TITLE & NUMBER ORDER PROPERTY

7. Gits

Mone ¢ iet i} g,iﬂs or charitable contributions made within one year immediately preceding the conunencement of this case except srdinary
arst ugual gifls to family mewbers aggreg: sting less than 5200 in value per individaal fimily nember and charitable conirtbutions
aggregating less than S100 per recipient, (Marricd debiors filing ander chapter 12 or chapter 13 manst insluds gifis or contributions by
cither or both spouses whether of nod a joint petition s filad, unbess the spouses ave separaded and 3 joint patition is not filed.}

NAME AND ADIIRESS OF RELATIONSHI? TO ] DESCRIPTIGN AND
PERSON OR ORGANIZATION DEBTOR, 1¥ ANY PATEGEGIET  VALUE OF GIFT

8. Losses

Nene 15t ali Josses from fire, thaft, other casvalty or gambling within ore yers hnmediately preceding the commansement of this case ox
8 since the commencement of thiv case, (Married debtors fHing under chapier 12 or ‘r\";‘t:r 13 must inciude iosses by either or both
gpauses whether or not 2 joint petition is filed, unleus the spouses are se > snd i joint petition is not filed,)

DESCRIPTION OF

CIRCUMSTANCES AND, IF

DESCRIPTION ARD VALUE LOSS WaS COVERED IN WHOLE O IN PART
OF PROPERTY BY [MSURANCE, GIVE PARTICULA] PATE OF LGS

&, Payments velated to debt counseling or hankruptey

asultaiion

mehiding attornays d
none year immediaiely

ey w

Nore { ist al] payments mads or property transfereed by o an behalf of the debtor ic any persous,
conserning debt consolidation, telief under the bankruptey law or prepuration of the petition In ba
preceding e conumencenent of this casc.

o . DATE OF PAYMENT, AMOUNT OF MONEY
NAME AND ADDRESS NAME OF PAYOR R DESCRIPTION AND VALUE
OF PAYEE THAN DERTOR QOF PROPERTY

The Firm, PC 5730112 $8HGH.08
200 £ Charleston Bivd
fas Vegas, NV 89104

16, Other fransiors

irs of the debtor,
> (Mrmied debiers
18 filed, undess the

Nome o List all other grog
N transferrad cithe hwd »l) T ag secunty
filing under chapter 12 or chapiey 13

spouses are separated and a joint petit

or than p:‘-:)ptrt\' E

TUOHHNC

whether ¢ ant a ioin

NAME ANDY ADDRESS OF TRAMSFEREE,
RELATIONSHIP TO DERTOR

A LIRS
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o a sehtacttiod

Neme b Listail pgogmt» Leansterved by the debitor within ten years bumedately precedi
4 rast of shnilar device of whieh the debtor is & beneliciasy.

{=PTE\!\' A

COF TRUST OR OFHER
oS DATE(S) OF
TRANBFER(S)

1t. Closed financial accounts
N“‘}“ st ab fismn u] Accounis c.nd nshn £ of‘h" debtor oy for the b fased, sold, of
8 i i ) SORENENCETES n" of Z i 3, ov other
trizments; 3 ks, of wsion funds,
no~sgzs .:nd ot o financial m;tuutmz‘ (N,mm:d deb wndder of apter i3 ausst

- insteuments held by or for esthier oy both
1 is et filed.)

iy ,ulu-.ic at.iormzz:ion conceming aceennts ¢ suses w:u.tht.x or not a jeist petition is Bled,

unless he spouses ars separated and 3 joint peliti

AMOUNMT AND DATES
ORCLOSING

D!ul ?\ OF /\( FSAll

NAME AND ADDRESS OF INSTITUTION AND AMOUNT OF B2

12. Safe deposit Boxes

NAMES AND ADDRESSES
VE ANE ALDRESS OF BANK. OF THOSE WITH ACCESS
OTRER DEPOSITORY TO BOX OR DEPUSITORY

1

TR OR
FAMY

L

SURRENDER, 1

13. Setoffs

W ereditor, including n bank, against & debt or deposit of the d
cornent of hiA {Mairied debtosrs filing under chapter 12 of chapler 13 pust ine
i

whether or ot 4 joint y on 35 filesd, uniess the spouses are separated and 3 joint potition §5 not filsd )

i 94 days p;echmg the
B ng either or both

FAND ADDRESS OF CREDITOR DATE OF SETOFP AMOUNT OF SETOFY

i4. Property held for another person

List

| propesty owned by another person that the debtor Bolds or controls,

NAME AN ABDRESS OF OWNER DESCRIFTION ANDF VALUE OF FROPERTY

15, Prior address of debior

iy preceding the comma ises whieh

manencentent of this ¢

ed witinn imee years imnwadiat
pertod and vacated prior o the

Nene {f he debior has me

ANCY

NAME USRED

POIRATED - worsenady

Snitwers
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L

17, Environmentnt information.

Far ihe purpose of this question, the foliswing definitions appiy:

"Envirenmental Law" means any federal, siate, or focal “4(\163 or regulaticn regulating pelivtion, conmination, releases of hazardous

or {oxic substances, wastes or matarial i the air, jand, |, surface water, greundwater, or other medivm, ncluding, but not Himited to,
. wastes, ov matarial,

statuies or regulitions regulating the cleanup of these substan:

"Stte” means any location, fac Jhty, or propeay s defined under any Environmenial Law, whether or not presently or formerly
owned or aperated E)y ti ding, but uot Himited to, disposal sites.

ce, hazardous mile

“Hazardeus Material” means anything defined ss 2 hazardous wasts, hazardous substance, toxic sub
pollutant, or contmninant of sirpiter tean under an Envirsarental Law
i

Nene s List the nams and address of every site for which the debior has received notice i writing by & governmenial unit that i may be lialde
4 or potentiaily Hable under or in vielation of an Bavironmentat Law. Indicate the governmental unit, the date of the notice, and, if kagwa,
the Environmental Law:

OF ENVIRONMENTAL
B LAW

AT
NCTI

SITE NAME AND ADDRESS

None b, List the name and address of every site for which the deblor provided notice io a governmental unit of & release of Hazardous

= Material, Indicate the govemmental anit to which the notice was sent and the date of the notice
o NAME AND ADDRESS OF DIATE GF ENVIRONMENTAL
SITE NAME AND ADDRESS GOVERNMENTAL UNIT MOTICE LAW

Mone . List all judicial or administrative proceedings, including setilemants or orders, undsr any Favironmental Law with respect to which
E: the debtor is or was a party. Indicate the name and address of the governmental anit that is or was a party to the oceeding, and the
docket sumber,

WAME AND ADDRESS CF )
GOVERNMENTAL UNIT DOCKET NUMBER STATUS OR BISPOSITION

18 . Nature, looption and name of business

ture of the busingsses, and beginning and
an ofin e, divectar, pariner, of managing executive of 3 corporation, pariner in a
partaership, solz projwietor, oF W trade, protession, of ml. v Achvity & fail- oF part-iime within six years
mm‘cdaatz,!y preceding the comymens se, o1 in which the dsbior owned S percent or more of the voting or equity securities
within 3ix yeaes immediately preceding the commencement of this cass,

identification numbers, ;

"“'f{"?" a. {f'the dekior is an individual, list t‘n‘ "mf'k‘; i
] ending dates of all basinesses in

ises, taxpayer klentibication numbers, ¢ 0f the b s, and beginning and
s partner oF owned § parcens or more of the voting or equity securitios, vithin six

if the debtor is ¢ parinersh]
d

cuding dates of al} busin ch the debior v
years mmediilely preceding the commenceniant of this case.

nesses, and beginning and
Sijuity securities within six

n aumbers, nature of the b
of the voiing o

xpavet ideniificatio
vas @ paither of owned 3 percent ar tore ¢
sment of this case,

I the debior s a corporaiion,
cndz’ng dates ot"a‘i i‘usit

FINNING AND

NAML {0 i\;/ (,awz,x N ATURE OF BUSINESS IDING DAT
Bourne Valtey Court  45-5346162 (‘/0 Ra,soucm Group LLC Rmz! Estate §4i2042-Corrent
Trust 900 Las Vegas Blvd 8. #8110

Las Yegas, NV R9107

Sothvrie Copwighi () 1938-2012 CCH IMCORPORATED - wawvw 1
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&
b. Identify any business Hsted in responss to subdivision ., above, that i "smgle 2 " as defined in 1T USCE § 100,
MAME ADDRESS
The following questions are to Be complerad by every Gatior hal 18 2 cofporation of parteershg and by any indivadual dibior whe is or
bean, within sic yesss inmediately preceding the commener: u,mu{ ihis vase, any of the Bllowing: en r:fhc er, Siecter, wmanEgng executive, of
owner of mate than 3 percent of the voting or r:qt-u; sevtritins of & corparation] a partner, other thaw  Hmited pariner, of a parnergtip, sols
propricion, or ssif-employed] in a trade, profession, or other activity, < either full- of part-itme,
(As individual or joint debior showld compleie Hiis pornon of the statemes wnly [f the debloris i besitiess, ax
withis six years inumediately preceding the comamencenisni of this case. A dubior whe has not been @ bustiiss within thae aix ye
'y 2o ihe signadure page.}
1%, Hooks, records and financial statements
2 “2“'3 3. List all bookkespers and accountants who within twe years imr‘xr.éiuteiy preceding the filing of this bankrupiey case kept or
L3 supervised the kesping of books of assows and records of the debior,
NAME AND ADDRESS DATES SERVICES RENDERED
Rosie Bonilla 1/2812-Current
200 Las Vegas Bivd #810
Las Yagas, NV 89101
None b, List all fitms or individuals who within the bwe years immediately prosading the filing of this banksupicy case bave audited the books
8 of account and resords, or prapared a financizl statement of the debtor.
NAME ADDRESS DATES VICES RENDERED
Mo o, Uist ali firms or individuals who at the time of the commencement of this case were i possessicn of the hoaks of acecunt atd records
B of the debior. If any of the books of assount and records are nol availsble, axplain
NAME ADDRE

a2 ficapcial statsment was

N

None 4. List all financial ingtitutions, crediiors and ciher parties
] insued by the deblor within bve years immediately pre

inciuding mercantibe and trade agencios, in wi
cading the commenvement of s o

NAME AND ADURESS DATE [SSUT

20, Inventories

None List the datss of the last two inventories taken of your property, the name of the person who supervized the aking of each inventory,
sl the doilar amount and basis of each veniory.
DA CINVENTORY

sone B, List the name and address of the persosn having 1

B

OF CUSTODRIAN OF INV

DATE QF INVENTORY

21 . Current Partners, Officers, Divectors and Sharchoiders

a. i the debtor 35 a partnevship, list the natez and peroe

tof cach o

rinarship,

HAME AND ADDR

MAT

SGE OF N

Soiwae Gopynght (¢) 13362012 COR INCORPORATED - wwaitesicasa.oom
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s of the corparation, and each steokholder who directly ov indirectly owns,
uily secunities of the corporation,

None b, if the deblor s a cos
B contrals, or holds

_ ) NATURE AND PERCEMNTAGE
NAME AND ADDRESS TITLE QF STOOK OWNERSHIP

22 . Formwer paviners, officers, diresctors amd shareholders

Neme 4 ¥ the debtor is a partners:

ip, st each member who withdrew from the parinarship within one year immadiately preceding the
8 commencemens of this ¢

NAME ADDRESS DATE GFWITHDRAWAL

b3 e debior is 3 corporation, 1
invediately preceding the commencemens

firzeiors whose refationship with the sorporation terminated within one year

MAME AND ADDRESS TITLE DATE OF TERMINATION

23 . Whthdrawals from a parinerskip or distributicns by 8 corporation

None  If the dobtor is a partership or corporation, st 31} withdrawals or distributions credited ot given to an insider, inciuding compensation
B in any form, bonuses, loans, stock redemptions, opticns exorcised and any niker perqguisite during one year immediatsly preceding the
somumencement of this case,

NAME & ADDRESS o AMOUNT OF MONEY
OF RECIPIENT, DATE AND PURPOSE OR DESCRIFTION AND
RELATIGNSHIP TO DERTOR OF WITHDRAWAL VALUE OF PROPERTY

24. Tax Consolidation Group.

Nowe  ff he debtor is 2 corporation, hst the name and foderal taxpayer identification number of the parent comporation of any consolidased
. i > P ] Y
proup for fux purposes of which the debior has besn 3 member af any tite within six years immediately preceding the commencement
of the case,

NAME CF PARE

TCURPORATION TAXPAYER IDENTIFICATION NUMBER (E1M)

23, Pension Funds,

I the debtor is pot an individual, jist the ns
ciplover, has bee ponsible s con

wxpayer-wdeniificaiion number of any pension fund to which the detitor, 85 an
© within 8ix years immediately presedmg the cominencement of the case,

& alany fi

MAME OF PEMBION FUND TAXPAYER IDENTIFICATION NUMBER (RINY

DBECLARATION UNDER PENALTY OF PERIURY ON BEHALF OF CORPORATION OR PARTNERSHIP

£z contsined in the & siatement of firancial aff o) oy sitachments thersio

my knowiedge, infusmstion and be

Tdse aity of perju
and thai they are {tue and cortect

/sl Eddie Haddad
Eddie Haddad
Registered Agent

Date June 13, 2012

[An ndividual signing on behald by st indicate pasision or relatioaship o debio

Sonf 397

Fenaliv for makm fine of wg fo $IG,GGI or imprivenment Jor up i¢ 3 pears, o hoth JE L8 88

SGRATED - vavw Baslaasa com Pt Case Bankiy

Sialhware Copyaght () 138520 2 UK 120
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United States Bankruptey Court
District of Nevada
12-16387

inre  Bourne Valley Court Trust .
14

rjth‘l)\(Q

DISCLOSURE OF COMPENSATION OF ATTORNEY FOR DEBTOR(S)

stomey for the above-named debtor and that
paid fo me, for servicss rendered ar 1o
3 follows:

Purseant to 31 ULSHT § 329(8) and Ba
\ompcnsah.m paid to me within ons year bef: g
¢ rendered on behalf of the debtor(s} in contempiation of or i

kruptey Rude 2016(0), 1 certify that | am fhe
: i {1he petition in banksepiey, o agrezd o
counection with the bankruptey case

For legal services, E have agreed o accept e

& 6.000.00
& 0.08

Prior 1o the filing o this statoment | have recet

E‘Ealancc I}uan.ul S o ey R [T e TR i s e et ¥ Wamm plIaases e o

The source of the compensation paid o me was:

[

B Debtor TF Other (specify):
3 The source of compensation to be paid 62 me is:
B Debtor [l Osher {specify):
4 B 1 have not agreed to share the 2bove-disclosed compensaiion with any othes person unless they are members and associaies of my law finn,

¢ menshers o asseciates of my Inw firm. A

{1 1 have agreed to share the above-disclosed cmnpe-waiiim with a persen of pegsons who ars
copy of the apreement, together with 2 list of the names of the prople sharing in the compansation is atinched.

5. Ini rcturn for the above-disclosed fee, T have agreed to render legal service for all aspects of the bankruptey eass, mchding:

i /'\Iid])’blb of the debtor's financial situation, and rendering advice to the debtor in determining whether to file a petition in bankwuptey;

b. Preparation and filing of any petition, schedules, statomeni of affairs and pian which may be raguired;

¢. Represeniation of the debtor at the meeting of creditars and coafimmation hearing, and any adjournad heavings thersof;

4. {Other provisions as needed]
Negotiations with securad creditors to reduce to market value; exemption planning; preparation and fifing of
reafiirmation agreemends and spplications as needed; preparation and filing of motions pursuantto 11 UBC
A22THZUA) for aveidance of ens on household goods.

& By agreement with the debtors), the above-disclosed fee does not inchuds the following sexvice:
Representation of the deblers i any dischargeability actions, fudicial ien avoidances, relisf from stay actions or

any other adversary proceeding,

CERTIFICATION

1 certify that the forepoing is a compiete statement of any agreement or strangement for paymest o me for raprescamation of the debdtor(s) in

banksupicy nrocesding.
H ()

Dated:  June 13, 2012 sl Ryan Alexander

Ryan Alexander 10348

The Firm, PC

200 E Charleston Bivd

L.ag Vegas, NV 89104

(702} 222-3478 Fax: (702} 252-3476
ryani@thelinm:v.comm
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United States Bankruptey Court
Distriet of Nevada

inre Bourne Valley Court Trust Case N, 12-16387

Piebhior

Chspter

LIST OF EQUITY SECURITY HOLDIRS

Polfowing is the bat of the Debtor's equity security holders which i3 preparsd in accordance with Rule 1087(a)3} for filing in

this chapter 11 case.

Name and last known address Security Number Kind of
or place of business of helder Cass of Securiites Intsrest
Owner

Edsdio Haddad

C/O Resources Group LLC
800 l.as Vegas Bivd S, #3810
Las Vegas, NV 83107

DECLARATION UNDER PENALTY OF PERJURY ON BEHALY OF CORPORATION OR PARTNERSHIY

I, the Registered Agent of the corporation namesd as the debtor in this case, declare under penalty of perjury that ] bave
read the foregoing List of Equity Secarity Holders and that it is true and correct to the best of my information and belef,

Date June 13,2003 . Slgnaturs: 58/ Ediie Haddad
Eddie Haddad
Registered Agent

Fena
18 UB.C 88 152 and 3571,

Q ______ continuzton sheeis attached (© List of Eguity Secunty Halders
Seolbwz e Lepyright 121 16882032 SO INCORPORATED « wwevbasicase.com

Wiy for meking a faise statement or conceading properiv:  Fine of up to $506,00C or brprisonment for up to 5 vears or both.
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United Siates Bankruptey Court
District of Nevada
12-16387

Inre _Bourne Valley Court Trust

13

Byebtor(s}

VERIFICATION OF CREDITOR MATRIX

1, the Registered Agert of the corporation named as the debtor in this case, hereby verity that the attached Hst of cred

correct to the bes of my kncwledge.

1tors 16 irue and

Date:  June 13, 2012 _ faf Eddie Haddad _
' Eddie Haddat/Registered Agent
Signer/Title

Saltaarg Sopy

Hend {gae Bansnianioy
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In The Matter OF:
{78 Bank National Association vs.

George R. Edwards, et al.

30¢(b)(6) David Alessi
November 28, 2016

depo international

woridwide deposition services

Min-U-Scripf® with Word Index
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38(h)5) David Alessd - Novernber 28, 2015
i ROR Bank Mational Aammaimie vs. (Geoy e R. Edwards, et al.

==
IK THE RISHTH JUDICYAL DISTRICT COURT IN TR X
FOR THR STATE (‘V N'F‘\ADP
WITNESS PAGE
N AD ¥OR THEE COUNTY OF TIARK 3 DAVID BLES3E
J.9. BANK HATYIONWAL ASSOCIATION, Ezaminabicen by Mr. Beckow 4
WO, A NATIONAL AS3OCIATION, } 4 Examination by Ma. Mikrur 51
§ .
Plalncifs, 1) 5
ve. 3 case Mo, A~12-e975s0-C | € BEXHIBYLITS
) Dept. Mo, XVI .
BECRGE R. EDWARDE, an individual,) 7 EXHYBITS Pacy
ANY AND ALL PERSCHN UNKNOWN, ]
CLATWING TC BY PRRSONAL 1 g 1 AfEidavit of David Aleesi, Beg. zs
REPRESENTNTITVES OF GEQRGE R. ) Cunte m-m cf Records Iox . X
EDWARDS ESTATE OR DULY ARDOINTED, ) 3 Rleseil 5 Xoenig, LI, copy of file of
GUALIFIED, AND ACTING EXECUTOR OF} Alessi s Koenly
THE WILL OF TAE BSTATE OF GEORGE 10
R. EDRBROG; RESGURCES GROUP, LLU, ,
a Kevada Llmlted-Lisbility 11
Comuanyy C‘L_.m"'i‘:k‘ hk?‘-'J.‘ TOAHOMES e
AYHRCIATION, a Nevads pan- §.\“rsi‘if s 12
ornparation; DOWE & through 10 ¥ 3
dwdinsive, and ROBS 1 chedugh 9.} 1
inelupive, 3 +
4 14
Teterndasnks. 15
BTV A B2 E Y T O R - 16
17
DEPOZITION OF DAVID ALESSX 18
30{b) {§) DEPONINT FOR ALZIZYY & HOENIE, LLC
18
Taken on Novembexr 28, 2018 20
at 1:11 p.m
21
at 703 Houth &tu Itreet 22
Las Vegag, Nevada
23
Reported By: Joeanns ¢. Williams, RFR, CR 24
SCK No. $€39 a5
Page 2 Page 4
I BPPERRANCRS: .
1 DAVID ALESSI,
Z  ¥or Bimintiff: . o R ; , o
MoCazthy & Bolthug, LK 2 having been firet duly sworn, was examined and festified
. By: ‘thonss ¥. Beokom, Teq. a5 follows:
4 9510 Wmmt qaha*‘g Av ,'am-r.-l, Suite 200 3 48 FQUQWS!:
Las vegas, W §3127 Rl YR - B o
=a Wegds, Nevada ! 4 EXAMINATION
5 Feor Dafendant Resources Group, LLC: Y NI :
. Law Offlces of Michasl P, Bonn 5 BY MR. BECKOM:
® B e oka, setre 260 | € Allright. Can you piease state and spell your
7 B0 Wogely Hewaan geLL) 7 namc for the record,
9 5 A David Alessi, A-Fg-s-5-§.
8 g 3 Okay. And what trings you here -- I guess what
1o 1o brings yon here today, Mr, Alessi?
% 11 A §amthe PMEK for Alessi & Koerig. U'm here to
L2 12 go over {he foreclosure file with you,
i3 1z G Okay. Have you ever had vour deposition taken
L34 14 before?
{35 15 A Yes, approximately 119 times this year.
i1 16 (3 JFustthis year, buh?
17 17 A Yes.
‘18 13 O Well, a lot of this is going to seem like old
{39 {19 hal, The court reporter gave vou an osth to tell the
20 ‘20 trath in this matter. Please be advised that this is the
21 121 same kind of oath that you would give in a couriroom, so
22 122 the same penaltics of perjury apply to any testimony you |
: I . = D
i23 f2z give here today. Do you understand?
24 (24 A Yes,
< f2s  Q  Okay. A couaple of things don't transenbe weil

Y

Min-U-Seript®

Depo Infernational

(1) Pages 2 -4

{7623 386-9327 or (BOG) 982-329% | www.depninternatinaal.cem
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38{b){6} Davig Alessi - November 28, 2616
.S, :mk National Assouatmn VS, uem ge K Edwards, of ‘ai

Pace

on court transcripts, uh-huhs. uh-ubs, nods of the head.
I might understand you, Deaise bere roight anderstand
vou. But it will not reflect well on a court iranseript.
So please try 10 avoid those kinds of gestures ot

sirtoroends n response 1 guestions. Do you undorsiaml?

A Yes.

Q  Cur court reporter has very many talents. One
of them is not ransposing two people at the same Ume.
So please make sure that you wait for me to fully finish
my question before answering., Do vou nnderstand?

A Yes

O Have you had any alcohol or drugs or any other
substances n the last 24 hours that would affect your
ability to give testimony here today?

A Na,

Q  Is there any other reason why you can't give
your bast testimony here today?

A Nag.

MR. BECKOM: And [ guess it the record reflect
that Mr. Alessi is under & trial subpoena for ancther
maiter. Should be be called awny 1 guess, will you
stipulate to reschedule at an appropriate time?

MS. MIKRUT: Yes.

MR, BECKOM: Okay. So let the record reflect
that both partics to this action will stipulate to

continue the deposition at an appropeiate time in the
event Mr. Alessi 15 called away,
{Exhibit 1 marked}

BY MR. BECKOM:

Q3  Have you seen Exhibit 1 before?

A& Yes,

) Can vou explain to me what it s that we are
looking at?

A Therels an —

3 Go ahead.

A There is an affidavit from me a3 awtodian of
records. And I believe this i 3¢ 2 copy of ouyr fHe
on this matier,

3 And what do you mean by file? Are you referring
1o the foreclosure tile --

A Yes,

Q- for 4254 Rollingstons Drive -

A Yes,

-~ Las Vegas, Nevada 891037

A Correct.

G Okay. Can you take a reimnsie and just kind of go
through this and let e know - This is vour entive

foreclosurs file?
A Yes.
¢ Andis theyre any -- These

docunents, do they

{797) 3889312

5

W W =

S W N S

[ T T s
W om oW e W M

20
2%
%2
23
24
25

Pagse §

-

WM oW T o W

P
- o

ok B R
S W et N Y

<1

U
v W

2C
21
2
23
24

Brepo Infernational
ar (800} 982-3285 |

Page 7

get - are they kept in any kind of system at ali?

A Yes. We have an ebectronie program. One of the
iabs in the program is a letlers and notices {ab, That
is where the documenis are seved or seannesd toto that
would constitatic our file.

{)  And then how do these documents get saved and
iput into the file?

A They're either PBFed oy seanned oy just saved
directly from an email, or if we print 2 Notice of
Delinguent Assessment or Notiee of Befauli, the program
autematically suves & copy of that Notive inio the
letters and rotices tab,

) 'Wheo inpuis these documents mito your systera?

A It depends on who the legal assistant is. At
the time it looks ke there is a RMary Indalecio, I-n -
Sorry. Check that, Attorney Ryan Kerbow signed the
Netice of Trusiee's Sale. Mary Indaleciv,
T-n-d-a-i-e-c-i-0, signed the Notice of Default. So she
woeld have been the one i print it at that time.

Q  And so they are input into your system at or
near the thioe that they are generated and/or received?

A Correct.

Q  Okay. And you have no reason to believe that
the documents | have sct before you - And | guess your
office - Let this reflect that these were documents

Pags &

produced o 1.8, Bank pursuant (o the subpoena and they
were Bates stamped by Alessi & Koenig ag A&KKO00001
through AKKO00144,
Do you have any reason to believe that there is
anything wrong with these documents?
A De.,
{3 Okay. Let's take a look at A&KO000G!
let's start with somne foundation first,
What do vou do at Alessi & Koenig?
A Fdo alot of depositions. 'm one of the
founding members of the fivm, 1 was previously an HOA
manager. 5o I have been in the HOA industry for
approximately 28 years now, 1do marketing, Ide not
practice by, As you know, 'm a California lawyer, 1

I guess

do not practice baw in Nevada. | don't, for that matter, :

praciice law in California either.

Q  Is thers a reason wihy you dos't practics Jaw in |
California? i

A E just choose not tg,

}  Fair. And then how long -~ You said you founded

Alessi & ¥oemg?

A §was one of the Tounding members, Robert Koeunig !
and myset, early 2008s.

{  How do you know Robert Koenig?

A T have known Rebert Kocnig since the fate 1998s.

{2) Papges 5 -

www.depoisteruritonal.com
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38(h3(6) David Alessi -~ November 28, 28146

He is 2 friend of mine. We were - are neighbors - were
neighbors iy seuthern Culifornin, ¥ finiched my fast
year of law school or tast semester of law school at
Pepperdine, He praduated from Pepperdine Law, We worked
tepeiber in Maliby, Califorain before § moved to Las
Vegas, 1 have known Robert for guite a long tine,

3 Okay. Lets go onto A&K - I'm going to omit |

the zeros and just go with A&K .

A Okay. Yes. A&KIE is the — what { eall the back
end of the online statns report. These are the data
fields that would be transposed inte the online status
report that the BOA and the mapagement company have
necess (0 via a nsername sod password 2477, As you can
see ni the Jeft coluran, there are names, That would be
the names of the individuais who eatered the information
underneath the heading Activity, The date [ belicve is
automatically populated the day that the entry is made.

© Okay. So anytime an action is iaken ona file
at Alessi & Koenig it would be input on this screen?

A Yes.

¢ Okay. Would there be any activities that were
taken on this file that would not have been inputted on
the screen?

A Not that ¥ can think of,

Q  Okay. So let's start with - Do you have a

Page 10

recollection about who you were conducting 4 forectosure
sale on behalf of?

A Well, | had looked at 2 fedger in the file. {
believe the name of the aswsorintion was Gleaview West
Townhoemes,

3 And then how do you know Glenview West
Townhomes?

A& Well, I mean, [ know them as one of sur clients,
) don't bave a specific knowledge of that asseciation.

' You have never spoken with any of their
community managers?

A Ydon't kunow i€ #ave spant - [ belleve | have
spoken with thely coramuaity mraager. 1 believe thely
community manager way Gld West Realty, 1 doa't believe
that § bave spoken to any of the board members at
Glenview, At feast bave xn recobiecifon of having doene
36,

Q Do you have any recollect:on about who the

specific person was at the oanagereent company that you |

spoie with?

A Mo,

Q0 Okay. Do you know hew maay thnes yoo spoke with
this person? Do you recall?

&  No. Tdoa't - § don’f - [ winaddn't have been
the main contact persen, The legal assistant handling

et o
k2 O @ R U e AN

L2

[l

[ ]

[STEE SR
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b

w

N
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Page 11

the dav-to-day activities of the fife for {he association
waonld be thelr - the maoager’s priraary contaet, We
vepreseat seversd dozen HOA ainnagement companies and
several hundred HOAs, so § don’t bave a specific
cecoliectivn, ¥ belleve the swaer of Okd West Really was
Judy Fenner,

3 Judy Feoner?

A Ferper § believe,

¢ But vow bave no specific recollection of your
interactions with Ms. Fenner?

A ldon't know if - ¥ dow’t know that I ever
spoke to her. M ¥ did i may bave beea once or iwice,
years and years ago.

3 Ckay.

A Idon't have any specific recsilection,

Q  Qkay. Let's move on to A&K number 3. Can you
tell me what it is that we are kooking at?

A ALK mumber 3 s 2 Hea) Property Parced Record,
We pull this record at the beginning of the foreclosure
process when a fle is opened.

3 Why do you pull this record at the beginning of
the foreclosure provess when a file 1s opened?

A The record gives us the pareel number which we
will need for the foreclosure process. It alvo instructs
us a8 to whether or not there is an off site mailing

address for the homeowser as well as offering the legal
deseription of the property. It gives us the recovded
docnment mumber for the Deed of Trust or the Grant Deed.

¢ Okay. 3o this is the document that you rely on
to get ail your informetion for your foreclosure notices?

A Not-- Well, not alf of It, but a starting
point, i

Q  Understood. 1s there any other information you
get from this docurpent other than the uame of - 1 guess
the fapal deseription and the mailing address of the
homenwner?

A Well, we wesld have the recorded document number
for the last transfer of Hitle. And we may
eross-reference that fo poll that actual decument,

¥ Does your office analyze the form or the area
calied real property assessed value at all duning this
process?

A Mo, Wewouwldn't analyze that duriag this stage
of the process. There may be some reference to the |
assessed value after the property sells, bat I don't Know
that it's altogether relevant at this stage of the
process.

Q' S at ne poine in time do vou take netice of the
otal -~ jike the ares i this document that says total
taxable value?

{3) Pages ¢ - 12

(782) 386-9322 or (BGI 982-3299 { www.depointernational.com
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ID(DE) Vavid Alessi - November 28, 2016
LLS. Baok National Asseciation vs, George R, Edwards. et al

1

1 A [don'tkuow if at noe peini in time. Likel 1 WNolice of Sale and shottly before the actual sale?

2 sald, there ware different recovders that wers working at 2 &  Corvect. And also when we opern the file, but |

3 ihe Clark County Recorder's Gffice between 2042 and 2035, | 3 generally at the Notice of Belinguent Asscssment stage.

4 And as | testified before, my undeystanding is thatone | 4 Q  And there would be no other reason that you

5 of the recorders required that the document carry | 5 would review for a bankruptey?

¢ transfer tax, be set at the assessed value of the 5 A We would be leoking for a bankruptey - We would

property, My nnderstanding is that another recorder | 7 be Josking to see 3f the delinquent homeewner has fited
required that that number be caloulated based npon the | 8 bankroptey to see whether of nof (he automatic sfxy is in
sraonnt that the preperty sofd at the trastec’s sale. So | 5 effect,
in that way the assessed value of the property beecame {10 Q[ believe you stated previously that A&K1,
soptewhat relevant, 11 that was a record of everything thathad gene ou on this
(O  Understood. So lef's move on then to A&K number 112 file, correct?
4, 13 A GenerzHy that is a reenrd - Well, 1 den't know
18 A So ASK number 6 is 2 PACER -- what is titled {14 i it's everything that had gone on. 1 think yeuwr
15 PACER Cage Locater, This is 2 decument that we would |15 goeslion was all activities. And I actually thought fe
16 pull to discover whether or not the komeowser was in |16 sk you how you define that. But all refevant astividies
;17 bankruptcy. 17 that we wounld want to commusnicate te sur client woulkd be
18 Q  And based on I gueas your review of this 12 on the staius repord
i19 document, was the homeowner in bankruptey at the ime {19 I don't know if every interaffice note would be
iz0 this file was refemred to you? 20 there or non-relevant activities that the legal
21 A The homeowner's name Is George Edwards. Tt (21 assistant - There may he eerisin - When you said
{22 looks like the property is held in a trust. T don’tkmow (23 activities, X took that to mean the steps in the
%23 3t would be able to tell if the same George Edwards was {23 forecipsure process veladed {o the file, Maybe you want
24 in bankruptcy simply by lovking at this doenment. My {24 to define it
25 understanding is that there may have been a bankruptey (25 Q It looks like - I'm not seeing any notations
Fags 14 Paga 18
issue. But 1 don't see relerence to any on the statng | 1 for bankruptey searches. ls it fair to say that
report. 2 bankruptey seerches are not tudicated on your ledger,

3 @ Isihere any oiher reason that you would review | 1 ASKT and 27

4 bankruptey records other than to determine if the 4 A Isee. Thatis correct. We would not make g

5 borrower was in bankruptey? 5 note in the status report that we did a PACER search,

¢ & No. Thet wonld be the reason. Asyouknow,if | 6 Q Is there noy reason why?

7 aborrower is in bankruptey, an automatic stayis § 7 A No.

8 crealed. Seowe wonld want 1o know whetherornotz | 8 ¢ Okay. Let's goonio A&KE.

9 borrower or in 6ur case a homeowner in the association | 9 A A&KE is a Netice of Yutent to Lien dated
10 was o bankruptey, 16 MNevember 3rd, 2818, it shows that there i5 a coriified
11 ) How many tiraes do you review for bankrupicies |11 miail receipt copied ente the face of the document,
12 during the course of hitigation - not htigation, 12 reflecting that the docoment was maijled certified
123 foreclosure? 13 November 3rd, 2010, We alse mailed this document regukar
14 A Wecheck for bankrupteies at each stage of the {14 wail, regular First-Class Mail,

15 process. So we would be looking — so generally two, (15 Q Who all do you mail this document to?

16 thres - two oy three thnes, 16 A We mall this docamest {o the delinguent
17 ) When do those two ot thres times happen? 17 hoemeowser enly,

13 A “When we open the file, when a Notice of Defaudt (13 Q Why do you only mail 1t to the delinquent

19 ¢ recorded and when o Notice of Trustee's Saleis {13 homeowner?

20 recorded. We would also check for 2 bankruptey when (20 A That's just sur policy.

21 the - shortly before the Notice of Trustee’s Saleds |21 @ Why is that your policy?

2z cried. 22 A That s cur Nevada counscl’s opinlen as o what
23 3 Qkay. So - 22 the siatuie reguives and the association’s eollection
4 A We could ¢all that a sale date 24 policy,

25 @ Soit's before the Noties of Default and the 25 Usdersteod. And ¥'mjooking at AKK mumber 9.

Pepo Indernational
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That leoks like a copy of the same thing as A&K nuraber
10; is that corvect?
A& Carrect,
¢ Okay.
MES MEKRUT: You mean number 8,
MR, BECKOM: 'm sorry. A&K number 8. Thanl:
Yo,
THE WITNESS: Correc
MR. BECKOM: Youre suppcsed t object to fonm.
MES. MIKRUT: That disda’t bave to be on the

record.

MR. BECKOM: No. That's fair.

THE WITNESS: And the sccompanying five-page
ledger, A&KI0 through 15, you can see that -- I'm
SOITY - 10 ¢ nugh 14, ’\’ou seo the handwritten

"Intent.” There is also our trustes sale number or enr
HO number. That's our internsi fingerprint of the
property, "24233." S this ledger would have been what
we received when we opened the fife.

BY MR, BECKOM:

Q  So the BOA seads you this ledger?

A Correct.

@ Ckay. Now, itsays th
November 3rd, but in your
looks like it says -- Cm ”,&K

S,

51,855 was due as of
iedger it show< that -~ it
4 it says $1,310 way due.

Page 14

acded in another $130 fora
R owe

And it looks like they
Noveraber 201 | assessinent for a tota) of $1,444,
agree on that point?

A Yes.

Q¢ Where does the 51,855 number cume fiom then -
A Itis the -

3 --as shown in Bxhibit A&KS?

A Itis the $1,440 ameount plus the infent to len
fee that's eharged by owr law firm. 1 beleve it wag
either u hundved — 1 doa't know what it was back is
201D, buek i1 33 X believe $156, And then there is the
fhivd fes which would be the maazgement company sudit
fee, which is currently set statmiordly al $200. Thatis
3 fee that poes to the management company for the work
done when a file is turped over 1o coblections, 1 don't
know what this managemest company charged in 2080, but jt
waould be the sam of these three numbers.

¢ Understood. Let's go on to A&K neunber 15,
A So this -

Q Can you tell roe what it is we are looking at?
A Thisis a ller letter dated December 26, 2018,

¥t shows that it was ~ it's got a certified mail receipt
enpied to the cover of i,

F R

~1 o B

17

24
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Intent to Lien informiog the homeowner that a len s
being placed on the pmpert;su

This Netice is roalled certified and repular
mail, again, to the homeowaer only. Apain, the reason
for that is that that I what sur Nevada attorneys feel
is consistent with the statute ag well as the
association’s governing documents aad collection policy.

Q@ Okay. Let's zo on to A&K number 17,
A So A&K number 17 i3 a Pre-Notice of Default.

This is sort of a last warning to the homeowner prior fo
a Naotice of Defuuit being recorded. We warn them that
the pext step involves substantizi additivasi charges snd
if they hope to avoid these charges, they need to contact
our office to bring the avcount carrent. This notice is
maifed to the delinguent homeowner onky and it is mailed
regular mail,

€} Did you hear any response frora the Edwards
George R, Trost in response to that?

A So U'm lpoking at A&KI, our online status
report. | note that there is an eniry December 20, 2010,
"Mo contact from property ewner," same entry February
2nd, 2011, So it Joes not agpear that we recelved any
communication from the delinguent homeoswner.

Q  And so what's the next step in your process
after vou send this Pre~-Notice of Default letter?

And this is ¢ cover letter |
that we matled te the delinguent homeowaer after the
expiration of the due date parsuant to the Notice of

e s

D ooy

Depo International

Page 20

A 'The next step in the process is the Notice of —
I we are not -~ i e hemeowner does not coniact us,
the next stap in the process is the recording of o Notice
of Default.

Q  Ts it fair to say - Al of these documents you
produced to us, are they in chronological order?

A It leoks Bhe it

Q  Okay. So this next one here, it Iooks like
A&KLE through 22, What is it that we are looking at?

&  So 1815 2 eopy of the title regort that we
order from in 1ls case Firet American Title, As you can
see on AKKIY, there is g list of encumbrances that
show - The document shows that U8, Bank has a mortgage
on the proparty dated March 26, 2089 in the amount of
$30,860 as well ay a claim of lien by Republic Services,

The document also shows ihe Hen that was
recorded by our office on bebalf of Glenview West on
January 4th. This documesnt is 3 docorent that we wie te
okiria the pariies that we mail the Notice of Default to,
Those parties include Republic Services in this ease as |
sveth as the first mortgage holder and the definguent |
hameswner.

G Okay. So thus is what you use {0 determine who
you mail {6, correct?

A Correet

{3) Pages 17 - 20
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¢ Okay. A&K number 23, this looks like another
printout of the Assessor's Web site. Why would this be
in your file at this juncture?

A It jooks tike the legal sssistant checked the
parcel record again to confirm owsership, 1t looks lke
they also, as I stated earlier in my testimony, did pull
the Deed of - the Deed of Trast, That's A&K26
through - This gees en for several pages. There js alse
2 copy of the Notice of Default on A&KAS shawing that the
Notice of Default was recorded March 29th, 2611,

Sehing ihe Notice of Default on AKKAT are copies
of the Notice haviag been mailed to Republic Servives a¢
well as the Law Office of Ad. Ko, Kenen, Kun. A&K44
shows that the — So A& K44 gives a list of the parties

thai the Notice of Defacit was mailed e, The first

party being the deinquent homeswner. The Netice of
Tiefault was mailed fo the delinguent homeowner via
certified mail and then to all other parties via vegular
mail

Q  Who is Robert Hazel? It's on A&K44.

A That's a good guestien, You ean see that there
is oa A&K34 2 quitclaim deed reguestad by Robert Hazel,
And it gives an address in Fontana, California,

Q  Understood. And where do you get these
addresses to perform your maitings from?

A From botls our search of the pubdic reeprds - We
have an in-house tiile researcher privuarily - and alse
from the repeort that we get, the title report that we get
from in this case Firet Amevican Title

) Fair enough. I'm going to go back to A&K2A.

A Yes,

3 There is ao address on here that says, "Prepared
by: Southwest Financial Services, Lid,, 537 East Pete
Rose Way, Suits 300, Cincinnati, Ohio 45202."

Do you see what I'mo referring tof

A Give me o second, Yes,

(¢ Now I'm going 1o go back, fip back to A&
munber 44, Tra not seeing that address listed on your
yoailings. Can we agree on that poini?

A Correct.

(3 Ts there a reason why you did not mail the
Motice of Defauit to o rest Financial Scrvices?

A& Our Nevada counsel fel¢ that by mailing to US.
Recordings, the entity shown just below Scuthwest
Financial Services on that same Deed of Trust cover page,
was sufficient to meet the regairemants of PIRS 116, And
that address is U.S. Recoxdings, 2925 Country Drive,
Suite 201, St Pach, Minnecots 35117,

Q  Soyou wouldd bave bad an attormey
determination abeut whe should have received notice and

male the
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maiiings and all that other good stuff?

A In the end that is who would be responsible. §
don'i inow that thai i who madse the determination on
this file. 1 don’t have any specific koowledge of bow
that determination was made, Buf an attorney does review
the - all the foreciosure files prioy tu the properties
poiag to sale. And one of the important aspects of sur
Nevada connsel’s veview of each file is that the mailings '
were done properky.

@ Understood. F'm going fo go bach 10 A&K pumber
26,

A Yes.

G | weuld like you to go dewn o the bottom of the
page under where it savs "Lender.” 1t says, "U.S. Bank
National Association NI, a national banking association
organized vnder the laws of the Usited States, 43235 17th
Avenue Southwesl, Fargo, North Dakota 58103."

Do you see what P referring 107

A& Yes.

¢ MNow, fhipping back o A&K number 44, can we
agree that no Notice and that there is not a mailing
address tsted for 11,8, Bank National Association in
Fargo, North Dakota?

A Ido ser that adidress Bsted on A&KS0 and -~

0 Well, let's stick with A&K44. So no - 80 the

Notice of Defzult was not mailed to the address for the
lender. Can we agree on that?

A 1t does ~ It appears that the Notice of Default
was not mailed to U.S. Bank National Association DI} at
their Pargo, North Dakola address. Tt does, however,
appear that the Notice of Trustee's Sale was muiled to
that address. ;

Qb Well, we will get to the Notice of Trustee's
Sale in just a second,

And then san we alse agiee that the Notiee of --
Now, do you see where it says "Trustee” and i says, "1U.S
Bank Trust Company, Mational Association, a nationat
banking association organized under the laws of the
United States™? Tt says, "111 Southwest Sth Avenue,
Fortland, Cregon 37204

Do vou see what ' talking about on A&K26?

& Yes. And i does nol, o answer your sext
guestion, appear that the Notice of Defnudt was mailed o
that address etther.

Q15 A&K required to mail the Notice of Brefzult to
the lender under a Deed of Trust?

A Our Nevada vonssel analysis of this foreclosure

was must Bave been that by mailing to U.S, Recordings, |
that was sufficient fo give notice o the Jender in this
Luse.
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