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MR. VILKIN:  Yes.  And there was a column.  It

said list all claims, and he used the word claim.  And

then it had a column to check to the right as to

whether it was disputed, and he checked disputed.

THE COURT:  Okay.

MR. VILKIN:  But that issue aside, he didn't

get any relief in the bankruptcy court, and that's one

of the requirements for judicial estoppel.  So we don't

think that doctrine has any application to this case no

matter what.

THE COURT:  Tell me this, I mean, doing --

disputing the claim, number one, I understand why he

had to list it out as a claim.  I get that.  You know,

the strict requirements of bankruptcy.  But number two,

he disputed the claim.  How is that any different than

a quiet title action in the state court?  Because it's

my understanding he disputed the enforceability of the

claim; right?

MR. VILKIN:  Well, is the Court saying that

that appears consistent?

THE COURT:  I'm asking you, is it?

MR. VILKIN:  I think it does.  I mean, I think

it's --

THE COURT:  I mean, that's the way I'm looking

at it --
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MR. VILKIN:  Yeah.

THE COURT:  -- if it's a claim to his real

property that he owned and he said he's disputing that

claim or that lien interest, how is that any different

than this quiet title action in front of me today?

Because it's the same type of dispute, I would think,

as it relates to title to property.  The only

difference is you're in federal court.  I don't know

what the bankruptcy laws are.  All I know is one thing,

and that's to seek relief from the automatic stay to

proceed against insurance proceeds.  I know that.  I

know the impact of the automatic stay.  But other than

that it seems like to me under both scenarios you're

disputing the first deed of trust.

MR. VILKIN:  I agree with that, your Honor.

THE COURT:  Yeah.

MR. VILKIN:  Just one more point, and I'll be

done.  With regard to this issue about the mortgage

protection clause, this is an argument that is made

over and over again.  But we believe that this was

clearly rejected by the Nevada Supreme Court in the SFR

case where the Nevada Supreme Court said the rights and

obligations of NRS 116 can't be waived by an agreement

such as CC&Rs.  And that's 334 P.3d, 408 at 419.

Thank you, your Honor.
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THE COURT:  Okay.

-o0o- 
(Recess) 
-o0o- 

THE COURT:  Okay.  I guess, we can continue.

MR. BECKOM:  You all finished up, Richard?

MR. VILKIN:  Yes.

MR. BECKOM:  I'll keep this brief so maybe we

can all get out of here and get home a little early.

It's still our contention that Saticoy Bay

versus Wells Fargo Home Mortgage did not dispose of the

statute in terms of the opt-in notice.  Whether or not

that was an opt-in noticing statute or not, my

understanding, and I was trying to find it, but, like,

I'm fairly certain that Judge Boulware up in federal

court has actually certified a question to the Nevada

Supreme Court which is currently under consideration as

to whether or not that statute does require notice to a

first deed of trust holder as it stood prior to 2015

amendments.  And in this situation, I would contend

that it does.  And I would contend that that was not

done.

Irrespective, last thing that I would point

out is just this -- one thing that, I guess, in closing

I would point out to the Court that we need to remember

the applicable standard of view that the Nevada Supreme
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Court was analyzing in the Shadow Wood Homeowners

Association.  That was on a motion for summary

judgment, not a trial on the merits.

Varying that opinion, despite all those

arguments on summary judgment as a matter of law,

Justice Pickering wrote that perhaps NYCB, New York

Community Bank could prove its claim, meaning the

equity claim here, to prove its claim at trial by

presenting sufficient evidence to demonstrate that the

equities weigh so far in its favor as to support

setting aside Shadow Wood's foreclosure sale.

It is US Bank's contention here today that,

you know, pursuant to that opinion by Justice Pickering

the equities sway very far in favor of US Bank.  Both

in terms of the failure of notice.  Both in terms of

the inappropriate relationship between Mr. Alessi and

Mr. Haddad.  In terms of the notices that fail to

guarantee title to the property.  And that is not

required by statute.  And both in terms of the fact

that nobody bid at the sale.  And as we -- I discussed

earlier, under the restatement which was relied on by

the Nevada Supreme Court, chilled bidding has always

been held to be unfair.

And I think at the conclusion of the trial, I

would vehemently contend that US Bank here today has
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shown the totality of the circumstances when taken

together demonstrate that Mr. Haddad was not a bona

fide purchaser and that the equities sway in favor of

US Bank to an extreme degree.  And I would request that

this Court invalidate this sale.  I would request that

this Court declare that US Bank still has a valid deed

of trust.  That there is a breach under that deed of

trust.  That that deed of trust is still attached to

this property and that we have the ability to

foreclose.

I believe I've made extensive arguments to

date, so I won't belabor the Court any more with that.

I will rest US Bank's case here today and request the

relief as I just described it.  

Thank you very much for your time, your Honor.

THE COURT:  Do we have -- do I have copies of

all -- I'm sorry.  I know I have copies of all proposed

findings of fact conclusions of law.  Have those been

emailed to me?

MR. BECKOM:  I -- we emailed ours to your JEA.

MR. VILKIN:  Yes, to your JEA.  And your JEA

acknowledged receipt.

THE COURT:  Because what I'll do now, I'll

review those along with my notes.  And I may make some

changes to them, and hopefully get a decision out
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within a couple of weeks.

MR. VILKIN:  Thank you, your Honor.

MR. BECKOM:  Thank you.

THE COURT:  You're more than welcome.

(THE PROCEEDINGS WERE CONCLUDED.) 

* * * * * * * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO

HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE

PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE

TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID

STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT

AND UNDER MY DIRECTION AND SUPERVISION AND THE

FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND

ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE

PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

                           

                          /s/ Peggy Isom        
                          PEGGY ISOM, RMR, CCR 541 
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