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1 LAS VEGAS, NEVADA, MONDAY, NOVEMBER 13, 2017, 8:36 A.M.

2 (Court was called to order)

3 THE COURT:  Good morning.  I had from Mr. Peek's

4 office a motion to redact their supplemental brief dropped

5 off.  Is everyone okay with hearing that this morning at the

6 end of this proceeding?

7 MR. PISANELLI:  Your Honor, we don't have an

8 objection to what it is that he does want to seal, but we

9 haven't had an opportunity to read it yet.  We may want more

10 sealed.  How would you want to handle that?

11 THE COURT:  I gathered that from your reply brief

12 yesterday.

13 MR. PISANELLI:  Yeah.

14 THE COURT:  So have you seen a redacted -- proposed

15 redacted version of their brief?

16 MR. PISANELLI:  No.

17 THE COURT:  Here.  Will you give this back to me in

18 a little bit after Ms. Spinelli looks at it.

19 MR. PISANELLI:  Yes.  Thank you.

20 THE COURT:  Thank you.

21 All right.  So we are here on the continued hearing

22 on the Wynn motion -- Wynn board's motion for summary judgment

23 on the business judgment rule.  Mr. Pisanelli.

24 MR. PISANELLI:  Thank you, Your Honor.

25 We're on a 10-minute calendar?

3
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1 THE COURT:  You are.

2 MR. PISANELLI:  Okay.  Or timer.

3 So, Your Honor, Rule 56, as you know, it's very

4 specific and it's very narrow.  It empowers parties to come to

5 the Court with their specific needs that they may have to

6 oppose summary judgment, reasons why they haven't conducted

7 the depositions or the discovery yet, and what it is they hope

8 to uncover.  Your Honor heard the defendants and granted

9 relief, four weeks of relief after four years of discovery. 

10 And you were very clear.  Your Honor said specifically, "Only

11 arguable discovery process could be the issue about

12 independence and interestedness," end quote.  That

13 instruction, Your Honor, was loud and clear to us.  It was

14 something more than just a hint.  It gave us an insight of

15 what it was Your Honor was looking at and what it is that Your

16 Honor expected of the parties over this remaining four weeks. 

17 That hint appears to have fallen on deaf ears.  Rather than

18 present additional discovery on independence or

19 interestedness, the Okada parties seem to have recycled what

20 they already argued the first time around.

21 Now, the truth of the matter is perhaps they did

22 hear you loud and clear.  But if you don't anything new, as we

23 all expected, what option did they have left but to continue

24 with the same refrains we heard in the first opposition, same

25 arguments that we heard in the first debate?  In any event, I

4
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1 think it's important after we see this 20-something-page

2 supplement to point out what this debate is not about, what is

3 not on the table.

4 First of all, the suggestion from the Okada parties

5 that the business judgment rule doesn't apply again is not a

6 serious argument.  Supreme Court could not have been clearer

7 on this point.  It gave us very specific guidance, very

8 specific findings that it does in fact apply and that it

9 addressed, if not eliminated, two central issues in this case.

10 Secondly, the Okada parties seem to continue with

11 this discussion or the suggestion that the business judgment

12 rule doesn't apply to a contract.  This is not a circumstance,

13 as they would suggest, where we have a contract for the

14 purchase of widgets, we're going to give a dollar in exchange

15 for a widget, and a business judgment is exercised to breach

16 that contract with no liability.

17 THE COURT:  Some day somebody's going to explain

18 what a widget is but not today.

19 MR. PISANELLI:  That's not what this is.  What this

20 is is, sure, a contract.  We do agree on that point.  But it's

21 a contract where the board was empowered with absolute and

22 sole discretion concerning the protection of its company in

23 particular as it relates to unsuitable persons in the judgment

24 of this board.  When you joined this company that was the

25 contract that you entered into.  That's the contract the

5
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1 company entered into with the State of Nevada.  The suggestion

2 that because it's contract based it is contrary to Nevada law,

3 it's contrary to every state that's addressed this issue, and

4 again not a serious argument and surely does not go to

5 interestedness or independence.

6 And finally, the reasonableness suggestion.  I was

7 rather amazed, Your Honor, when I opened up the supplemental

8 brief and just looked at the index.  The headings on the index

9 actually talk time and time again about what the board did

10 that was not reasonable.  I was surprised and I found it

11 remarkable in light of the very clear mandate from our Supreme

12 Court that reasonableness is not permitted in this analysis in

13 this state.  It may be so in Delaware, but we followed the

14 District Court of Virginia because our legislature had found

15 that getting behind the decision is not allowed and a

16 reasonableness test is a way to get around the decision of the

17 board.  The policy of the business judgment rule is that this

18 Court is not to substitute its judgment for that of the board

19 of directors unless there are indicia of a procedural process

20 that shows that there was either interestedness or lack of due

21 care.  That's what you gave Rule 56(f) for, that's what we

22 were supposed to be doing over the last four weeks.

23 So let's see what they came up with.  Now, on the

24 issue of interestedness again the Okada parties seem to cling

25 to a fact that is irrelevant and outside of the law in Nevada,

6
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1 and that is by redeeming one person's stock by pure math there

2 are less outstanding shares and therefore the value of

3 everyone's shares went up.  They claim that that is

4 interestedness and therefore the business judgment rule

5 doesn't apply.  But whether it be the Shoen case or any other

6 case analyzing this issue, interestedness has to be the

7 directors', the individual directors who are on both sides of

8 the transaction and they had some benefit more or other than

9 the mere ownership of stock.  In other words, let's assume for

10 the sake of discussion that they're correct and that the stock

11 went up a penny for a day, for two or three days.  That's

12 irrelevant, because every single shareholder in the company

13 enjoyed a one-penny increase for that short tick upwards

14 because of the lack or the reduction of outstanding shares. 

15 That is irrelevant.  And yet they continue to cling to that

16 argument.

17 Due care.  Now, this was pretty remarkable to us

18 again, Your Honor, that the Supreme Court tells us of these

19 indicia, the procedural indicia that guide us on the due care

20 analysis.  And I don't need to recite them to you, but the

21 court put forth five things there, including the identity and

22 qualifications of the consultants, the circumstances

23 surrounding their selection, the general topics, et cetera. 

24 And what did we see by way of new evidence touching upon the

25 procedural indicia?  Not a word.  They still don't even cite

7
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1 the Supreme Court's opinion in this case to try and suggest to

2 you that they have somehow overcome summary judgment.  And

3 again, it doesn't come as a surprise, because there is nothing

4 to do in these last four weeks that wasn't available to them

5 over the last four years.  And so the fact that we didn't see

6 anything new under the concept of the due care analysis, i.e.,

7 the procedural indicia, again, should have been predictable to

8 all of us.

9 Instead, this is what we heard.  We saw the

10 recycling of what they claim to be some bad acts, some

11 evidence of things that happened over a decade ago sometimes

12 and over less than a week ago in other circumstances and

13 somehow suggesting to you that that somehow satisfies the

14 burden that has been shifted to them to prove that the

15 business judgment rule doesn't apply.  And in each and every

16 case it has missed its mark and it's outside of the law.

17 For instance, even if we talk about the most recent

18 thing, and that is the MPDPA order that you issued, Your Honor

19 said that inferences can be drawn from that evidence.  Well,

20 inferences means that the trier of fact, be it you or this

21 jury, may draw an inference from a particular piece of

22 evidence that if there's something inflammatory in an email,

23 for instance, and we don't know who a participant was, an

24 inference can be drawn that perhaps there was something

25 contrary to our interest.  It does not mean, whether it be the
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1 three documents or all of the -- three documents they

2 identified as prejudicial or all of the documents, that

3 there's an inference overcoming actual facts without evidence. 

4 You can't just simply say there's an inference without drawing

5 to the evidence itself.  Which they never do, not once.

6 Keep this in mind, Your Honor.  Rule 56 gave those

7 inferences for purposes of this debate already.  So they

8 already had all inferences drawn in their favor.  Reliance

9 upon that order misses its mark, as it adds nothing to this

10 discussion.

11 Expert reports I won't spend much time on, because

12 it's quite simple.  It's inadmissible.  You wouldn't have

13 allowed those expert reports to come in in this trial, they're

14 not allowed into a summary judgment debate.  Even if they

15 were, what's obviously and glaringly missing from them, Your

16 Honor, is any facts.  There is no analysis drawing anything

17 from these experts on a director-by-director individual

18 analysis as is required by the law.  Instead, they say that

19 this hearsay from their experts gave opinions, there's, you

20 know, that Macau land transaction, the Cotai land transaction,

21 we think it looks a little awkward to us.  And that overcomes

22 summary judgment?  Not even close.  Even if they were

23 inadmissible, which they're not, they would not have moved the

24 needle on this discussion.

25 The nominees for the Aruze board, same thing.  Only

9
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1 here it's just flatly wrong.  It's a suggestion by lawyers

2 supported by no facts at all.  Your Honor has the minutes of

3 the nominating committee.  They were considered.  So the

4 suggestion that somehow it matters is not even supported by

5 the facts.  But, once again, even if it had some relevance,

6 there was an obligation to draw that inference, to draw that

7 facts and pull them to each individual director and show how

8 it affected their decision, how it stripped that director of

9 its independence -- his or her independence or somehow gave

10 those individual directors one at a time in their analysis an

11 interestedness in the transaction, i.e., on both sides of the

12 deal.  The Aruze nominees have nothing to do with this

13 discussion.

14 Likewise on the Brownstein advice.  I guess this is

15 the first time they touch upon anything that is procedural to

16 suggest that Brownstein did not give advice, and the evidence

17 is just simply wrong.  Brownstein didn't lead them by the nose

18 and say, you must do this and here's your decision.  But

19 Brownstein was very clear in giving its analysis of what the

20 law, what the potential regulatory consequences could be of

21 leaving these people in this company and allowed, of course,

22 unsuitability, as well, and allowed the directors to make

23 their decision.

24 Your Honor, you gave them an opportunity, four years

25 and an additional four weeks, to unturn every stone, to look

10
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1 at every place that they could to come in here and tell you

2 that the business judgment rule presumption has been

3 overturned.  A month ago they weren't able to do it.  You gave

4 them four weeks, and nothing has changed.

5 THE COURT:  Thank you, Mr. Pisanelli.

6 Mr. Krakoff.

7 Mr. Peek, are you going to argue, as well, or just

8 Mr. Krakoff?

9 MR. PEEK:  No, Your Honor.  Just join in on behalf

10 of Mr. Okada.

11 THE COURT:  I was just wondering how I was going to

12 split your time.

13 MR. PEEK:  Thank you, Your Honor.  But you weren't

14 going to give me more time?

15 THE COURT:  No, I wasn't going to give you more

16 time.

17 MR. PEEK:  Okay.

18 THE COURT:  I was going to give him less time to

19 accommodate you.

20 MR. PEEK:  Thank you, Your Honor.

21 MR. KRAKOFF:  Thank you, Mr. Peek.

22 Good morning, Your Honor.

23 THE COURT:  Good morning.

24 MR. KRAKOFF:  Mr. Pisanelli spews a lot of

25 distortion about our position and the statement of the law on

11
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1 the business judgment rule.  The simple truth, Your Honor, is

2 that if the Wynn directors were not independent, they are not

3 entitled to invoke the business judgment rule as a defense to

4 our claim for breach of fiduciary duty.  Without independence

5 there is no presumption they acted in good faith.  The last

6 hearing Your Honor directed us to return after the close of

7 fact discovery and with any additional evidence that we've

8 developed about the Wynn board's lack of independence, and

9 there was a lot.  We learned from Mr. Wynn himself that he

10 must control the company.  We learned from Mr. Wynn that he

11 handpicks old friends for the board.  The goal is to assure

12 his control.  From Ms. Wynn we learned that virtually none of

13 the directors at the time of the redemption were independent. 

14 From the head of corporate governance of T. Rowe Price, one of

15 Wynn's shareholders, we learned that the board was not strong

16 at all, the board wouldn't stand up to Mr. Wynn, and numerous

17 corporate governance professionals agreed.  And most

18 importantly we learned in recent discovery from Mr. Wynn and

19 numerous insiders at Wynn Resorts, board members, senior

20 officials, their 30(b)(6) witness about the misconduct of Mr.

21 Wynn and the misconduct of Mr. Schorr, which was clearly

22 serious enough to jeopardize their suitability and to threaten

23 the Wynn Resorts licenses.

24 Of critical importance today to Wynn's motion we

25 learned about the board's absolute refusal to investigate Mr.

12
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1 Wynn's misconduct despite the fact that Wynn's code of conduct

2 requires it.  What's remarkable, Your Honor, is that even

3 after this information was withheld from the board for over

4 10 years, Governor Miller, the head of the compliance

5 committee, admitted the even now he has no intention

6 whatsoever of conducting any sort of investigation to protect

7 Wynn Resorts' licenses.  And as he and Mr. Wynn both

8 acknowledge, they are long-time and close personal friends.

9 As to Mr. Schorr we learned there is ample evidence

10 of potential illegal conduct.  But the board conducted no real

11 investigation, and the board allowed him to keep his

12 $27 million golden parachute, and the company itself brought

13 him back on a lucrative consulting contract.

14 So when you look at all the evidence we have

15 recently obtained one thing is absolutely clear.  The Wynn

16 board will pull out all the stops to go after, to attack

17 anyone opposed to Mr. Wynn, like Mr. Okada and Ms. Wynn.  But

18 when it comes to Mr. Wynn and his friends the board does

19 nothing.  That is not an independent board acting in the best

20 interests of Wynn Resorts that qualifies for the protection of

21 the business judgment rule.  Wynn Resorts has the burden of

22 demonstrating there are no genuine issues of material fact,

23 and they haven't done that.  It's now time, we submit, Your

24 Honor, for the jury to weigh the evidence and decide whether

25 or not the board was in fact independent.

13
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1 The board's independence is relevant only to Count 6

2 of the counterclaim, the breach of fiduciary duty claim.  So I

3 want to turn now to our claims against the company.  As Your

4 Honor has said, the purpose of the business judgment rule is

5 to protect the directors.  It is not meant to give companies a

6 free pass to breach contracts.  The question is not whether

7 the directors were independent, the question is whether Wynn

8 Resorts breached its contractual obligation under the articles

9 of incorporation of the implied covenant of good faith and

10 fair dealing -- of fair dealing, to act reasonably and in good

11 faith.

12 First, on the redemption we have learned from the

13 submission of expert's gaming -- our gaming expert's report

14 that Wynn's licenses were not in any jeopardy from the conduct

15 alleged by Mr. Freeh.  If anything, only Mr. Okada's license

16 was in jeopardy, not Wynn Resorts'.

17 On the value we've also learned from our expert that

18 the discounting -- that discounting the $2.7 billion market

19 value of Aruze's shares by 30 percent to 1.9 billion was

20 hugely overstated, and that resulted in an unjustified and

21 substantial transfer of wealth to the other shareholders,

22 including the directors.  And further, there's new evidence

23 that the redemption was motivated by a desire to hide the

24 company's actions in Macau from Mr. Okada's scrutiny.  And, as

25 Mr. Pisanelli noted, Your Honor's sanctions ruling did order

14
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1 adverse inferences against Wynn that the withheld Macau

2 documents are harmful to Wynn.  So Wynn can't now --

3 THE COURT:  That's not what it says.  But okay. 

4 We'll talk about that later.  Keep going.

5 MR. KRAKOFF:  We learned, Your Honor, from Wynn's

6 corporate representative about the motive for the redemption

7 on February 18th, 2012.  If the shares had not been redeemed

8 on February the 18th, Wynn would have had to consider Mr.

9 Okada's slate of directors that day, and Mr. Wynn was

10 contractually obligated to support them.

11 As for the promissory note we learned that several

12 board members and Wynn's corporate representative admitted

13 that the note was required to be equal to the board's fair

14 value determination for the shares of $1.9 billion.  But

15 Wynn's corporate representative acknowledged that the board

16 was actually worth about -- that the note was actually worth

17 about $1.3 billion.  In other words, based on Wynn's own

18 testimony the company breached its contractual obligation

19 under the articles of incorporation to pay Aruze fair value by

20 $600 million.

21 So for all these reasons, Your Honor, Wynn Resorts

22 cannot rely upon the business judgment rule on the contract

23 claims against the company.  We respectfully submit that

24 summary judgment should be denied.  Thank you, Your Honor.

25 THE COURT:  Okay.  Before you leave the podium, on
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1 page 4 of your brief you recognize that there is a different

2 standard for the company's board members for personal

3 liability and for the company itself.  Can you tell me if you

4 believe there are any board members that have a different

5 analysis than the typical board members like the independent

6 board members?

7 MR. KRAKOFF:  Well, as to Ms. Chen, Mr. Schorr, Ms.

8 Wynn, they've already acknowledged they were not independent,

9 they were insiders.  And as to Mr. Wynn --

10 THE COURT:  Being an insider is not the same kind of

11 independence for the analysis under the business judgment

12 rule.  There has to be a personal benefit to them or such a

13 close personal relationship that would impact their ability to

14 make fair decisions on behalf of the shareholders.

15 MR. KRAKOFF:  Understood.

16 THE COURT:  Okay.

17 MR. KRAKOFF:  And as to Ms. Wynn and Mr. Wynn, the

18 two of them were -- because of the stockholders agreement had

19 transfer obligations or transfer restrictions.  They had --

20 they clearly were not independent.

21 As to the others, Your Honor, the standard as Your

22 Honor has articulated is the standard.  I don't disagree with

23 that.

24 THE COURT:  Okay.  So other than Mr. Wynn and Ms.

25 Wynn, there are no others to which you believe different
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403



1 treatment applies under the business judgment rule analysis

2 for personal liability?

3 MR. KRAKOFF:  I think that as to the so-called

4 independent directors they are evaluated differently.

5 THE COURT:  Okay.  I'm looking for names.

6 MR. KRAKOFF:  Oh.  Okay.  And I don't know if I have

7 all of them at my fingertips, but we have --

8 THE COURT:  See, you're the one who sued them, which

9 is why I'm asking you.  Because I don't have them all at my

10 fingertips, either.

11 MR. KRAKOFF:  We have Mr. Moran, we have Mr. Zeman,

12 we have Mr. -- Governor Miller, we have --

13 THE COURT:  That's all right.  Adam Miller's going

14 to now help.  Not related to Bob Miller or Ross Miller.

15 MR. MILLER:  Well, it's to be determined, but --

16 MR. KRAKOFF:  Yeah.  I think the standard is the

17 same.  Mr. Schorr was also on the board, Your Honor.

18 THE COURT:  I know he was.

19 MR. KRAKOFF:  But --

20 THE COURT:  And Ms. Chen was on the board.

21 MR. KRAKOFF:  And Ms. Chen was on the board.  She --

22 THE COURT:  And Ms. Sinatra was on the board.

23 MR. KRAKOFF:  And Ms. Sinatra -- no.  Ms. Sinatra

24 was not --

25 MR. PEEK:  Ms. Sinatra was not on the -- 

17

404



1 THE COURT:  Ms. Sinatra was not on the board.

2 MR. PEEK:  Ms. Sinatra was not on the board, Your

3 Honor.

4 MR. KRAKOFF:  No, Ms. Sinatra was not on the board,

5 Your Honor.

6 THE COURT:  Okay.  I have nods of the head on the

7 other side that she's not a board member.  Okay.

8 MR. KRAKOFF:  And I agree with that, too, Your

9 Honor.

10 THE COURT:  Okay.  Good.

11 MR. KRAKOFF:  But the -- you know, as to Mr. Schorr,

12 he had allegations of misconduct.  He could not be

13 independent.  As to Mr. Wynn same.  So that's our position,

14 Your Honor.

15 THE COURT:  Okay.  Thank you.

16 Mr. Pisanelli, if we could address the identity of

17 individuals in Footnote 1 who you believe are entitled to

18 treatment under the business judgment rule that would preclude

19 them from personal liability.

20 MR. PISANELLI:  Footnote 1 of their opposition?

21 THE COURT:  Footnote 1 of your supplemental brief

22 that was filed at 4:57 -- I'm sorry, served at 4:57 yesterday.

23 MR. PISANELLI:  Okay.

24 THE COURT:  It's on page 4.

25 MR. PISANELLI:  Yeah.
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1 THE COURT:  Since both of you raised it in your

2 supplemental briefs, I thought I'd ask you for names.

3 MR. PISANELLI:  So --

4 THE COURT:  How many board members were there?

5 MR. PISANELLI:  Well, that's an interesting point,

6 Your Honor, because we have --

7 MR. PEEK:  [Inaudible].

8 MR. PISANELLI:  -- we have counsel giving a

9 series --

10 THE COURT:  You're out of time, so my -- remember --

11 MR. PISANELLI:  Well, I'm trying to answer your

12 question.  Because we have counsel talking about

13 interestedness and desire for --

14 THE COURT:  I need names.  You're out of time.

15 MR. PISANELLI:  I'm trying to explain that to you,

16 Your Honor, because I don't know what he's talking about when

17 he says --

18 THE COURT:  Stop.  How many board members are there?

19 MR. PISANELLI:  2005, 2012, or 2017?

20 THE COURT:  2017.  February 12th, 2017.

21 MR. PISANELLI:  Nine.

22 THE COURT:  Nine board members.  So I've got seven. 

23 I'm missing two.

24 MR. PEEK:  You mean '12, 2012, Your Honor?  You said

25 '17.
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1 THE COURT:  Yes.  No.

2 MR. PEEK:  February 18, 2012, which is the date of

3 the redemption.

4 THE COURT:  At the time of the redemption, I'm

5 sorry, February 12 --

6 MR. PEEK:  February 18, 2012.

7 THE COURT:  It's been a long --

8 MR. PISANELLI:  So you want the names?

9 THE COURT:  Yeah, I want the names.

10 MR. PISANELLI:  John Moran.

11 THE COURT:  Got that one.

12 MR. PISANELLI:  Allan Zeman.

13 THE COURT:  Got that one.

14 MR. PISANELLI:  Governor Miller.

15 THE COURT:  Yep.

16 MR. PISANELLI:  Al Shoemaker.

17 THE COURT:  Okay.

18 MR. PISANELLI:  Boone Wayson, Dr. Ray Irani, Russell

19 Goldsmith, Linda Chen, Steve Wynn, Elaine Wynn, and Marc

20 Schorr.

21 THE COURT:  Eleven.

22 MR. PISANELLI:  And Mr. Okada.

23 THE COURT:  Twelve with Mr. Okada?

24 MR. PISANELLI:  Yeah.

25 THE COURT:  Okay.  Thank you.
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1 Anything else?

2 MR. PISANELLI:  If I can have a minute to respond.

3 THE COURT:  One minute.

4 MR. PISANELLI:  Okay.  There's something very

5 misleading in this argument in particular where they bring up

6 T. Rowe Price being critical of the board.  When T. Rowe Price

7 testified, Your Honor, that they didn't develop that opinion

8 till 2014, that little fact is left out of this debate.

9 And secondly, I sat here listening, waiting to hear

10 how any of these bad acts apply to any individual, whether it

11 be an individual in 2005, 2012, 2017.  These are not the same

12 directors.  All we hear is the board, the board, the board. 

13 The board what?  We need to know to overcome the business

14 judgment rule how any one of these directors were on both

15 sides of a transaction, not whether there was a bad act by

16 this person or that person, but why a majority of these

17 directors were on both sides of the transaction.  And that

18 never came up in any of the briefs, it never came up in the

19 arguments, because it's not true.

20 THE COURT:  Thanks.

21 Your motion is granted in part.  NRS 78.138(7)

22 provides protection for individual or personal liability of

23 board members who are acting in independence and exercise

24 their powers in good faith and with a view to the interests of

25 the corporation.
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1 Based upon the information that has been presented

2 to me in this summary judgment motion after supplemental

3 briefing I make a determination that 78.138(7) protects the

4 following individuals from personal liability for their

5 decision in the redemption:  Goldsmith, Moran, Zeman, Miller,

6 Schorr, Chen, Shoemaker, Wayson, and Irani.

7 It is denied with respect to Mr. Wynn, Ms. Wynn. 

8 And 78.138 does not apply to the company itself.

9 Anything else?

10 MR. PISANELLI:  Did I get it correct, Your Honor,

11 that the only people your judgment does not apply to are Steve

12 and Elaine Wynn?

13 THE COURT:  That is correct.

14 MR. PISANELLI:  And that all other directors qualify

15 for business judgment rule protection?

16 THE COURT:  Correct.

17 MR. PISANELLI:  Thank you, Your Honor.

18 THE COURT:  Which is why I asked for names.

19 MR. PISANELLI:  I understand.

20 THE COURT:  Okay.  Now you have to prepare findings

21 of fact and conclusions of law.

22 MR. PISANELLI:  I will.

23 THE COURT:  Okay.  Anything else?

24 MR. PEEK:  We have a status check, Your Honor.

25 THE COURT:  How are we doing?
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1 MR. PEEK:  I just have one quick issue, and I

2 apologize I didn't get a chance to talk to counsel on the

3 other side.  We have a motion for fees due on Wednesday, which

4 would be the 10 days from the ruling on the sanctions.

5 THE COURT:  Uh-huh.

6 MR. PEEK:  And counsel's asked for a stay and

7 received a stay.

8 THE COURT:  Uh-huh.

9 MR. PEEK:  Frankly, I didn't think that that applied

10 to the motion for fees, but I wanted to bring it up so that,

11 you know, if --

12 MR. PISANELLI:  I'm sorry, Your Honor, Steve.

13 I would assume that the stay stayed the entirety of

14 the order, including any obligations --

15 THE COURT:  That's true.

16 MR. PEEK:  Okay.  Because, you know, since there's

17 no monetary amount set, I thought the Court would want to have

18 a monetary amount before it went up on a writ.  But I

19 understand.

20 THE COURT:  I stayed the actions related to that

21 order, so that is all actions related to that order.

22 MR. PEEK:  Yeah.  That takes a big burden off of my

23 staff, Your Honor.

24 THE COURT:  Yes, it does.

25 MR. PEEK:  But --
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1 THE COURT:  For now.

2 MR. PEEK:  -- by the same token I wanted to bring it

3 up, rather than have Wednesday pass me by.

4 THE COURT:  Wynn thinks the stay applies to your

5 attorneys' fees, so that means they won't argue later it's too

6 late when you file your motion.

7 MR. PEEK:  I heard that from Mr. Pisanelli.

8 MR. PISANELLI:  That's correct.

9 MR. PEEK:  Thank you.

10 THE COURT:  Okay.  They're still going to argue

11 about how much and whether it's appropriate, but that's a

12 different issue.

13 MR. PEEK:  That is a different issue.  But that's

14 for a later date.  So I just don't have to file something by

15 Wednesday.

16 THE COURT:  On that issue.

17 MR. PISANELLI:  Your Honor, on a separate topic,

18 what we'd like to bring to your attention and see if we can

19 get some guidance hopefully to eliminate motion practice or

20 modify it.  We are finished with our document production.  We

21 told you what we did to accomplish that by November 3rd.  We

22 are informed, and maybe I'm wrong -- this is the opportunity

23 to correct me -- but we were informed that no one else is

24 finished.  And we would like some guidance from Your Honor --

25 THE COURT:  Discovery closed on November 3rd.  Fact
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1 discovery.

2 MR. PISANELLI:  Right.  And they haven't produced

3 their documents yet.

4 THE COURT:  Discovery closed on November 3rd.  If

5 somebody needs to do something, there's motion practice for

6 that.

7 MR. PISANELLI:  I'll leave it at that.  Very good.

8 THE COURT:  Ms. Spinelli, did you finish looking at 

9 the supplemental -- the proposed redaction of the Okada

10 parties' supplemental opposition?

11 MS. SPINELLI:  I did.  And assuming that the

12 exhibits that -- I'm fine the motion, I'm fine with the

13 exhibits that are under seal.  I'm assuming that the four or

14 five exhibits that are redacted are redacted consistent with

15 our confidentiality designations.  I'll take their word for

16 it.

17 THE COURT:  I didn't review them yet.  You're taking

18 Mr. Cassity's -- or Mr. Miller's word for it; right?

19 MR. PEEK:  It's actually Mr. Cassity's, but my

20 office, Your Honor --

21 MS. SPINELLI:  If he tells me that --

22 MR. PEEK:  -- [inaudible] Mr. Miller.

23 MS. SPINELLI:  If he tells me they're redacted based

24 upon the confidentiality designations, then --

25 THE COURT:  He's nodding yes from the audience.
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1 All right.  So I have signed the OST for the motion

2 to redact defendants' supplemental brief in support of

3 opposition to Wynn parties' motion for summary judgment on

4 stock redemption and to seal certain exhibits thereto.  I have

5 advanced the hearing to today after Ms. Spinelli had an

6 opportunity to review that.  It was by stipulation of counsel

7 to advance the hearing today.  She's reviewed the proposed

8 redactions, and based on her statements on the record, Mr.

9 Cassity's statements on the record the motion is granted.

10 However, you've still got to file it, and then Dulce

11 will do whatever magic it is to advance it, Mr. Peek.  What's

12 today?  Today's the --

13 MR. PEEK:  Today's the 13th, Your Honor.

14 THE COURT:  -- 13th day of November per stipulation. 

15 Here you go Mr. Peek.

16 All right.  Anything else?

17 MR. PEEK:  Your Honor, just -- I don't want to

18 create a debate with Mr. Pisanelli, and we'll all deal with it

19 in motion practice, but I certainly don't agree with his

20 statements about the status of discovery and completion on

21 their part and not on our part.  But we'll leave that for

22 another day.

23 THE COURT:  I said we'll deal with that on motion

24 practice.

25 MR. PEEK:  Thank you.
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1 THE COURT:  I assume there are issues.

2 MR. PISANELLI:  Your Honor, one point of

3 clarification as we prepare the findings of fact.  Am I

4 correct in understanding that Mr. Wynn and Ms. Wynn are

5 excluded from the protection because of their interests

6 arising from the shareholders agreement?

7 THE COURT:  Yes.  And because of the impact of a

8 decision to allow Mr. Okada's ability to redeem the shares on

9 their ability to trade the shares under the stockholders

10 agreement.

11 MR. PISANELLI:  Okay.

12 THE COURT:  Okay.  That's why they're different.

13 MR. PISANELLI:  Very good.  Thank you.

14 THE COURT:  And Elaine Wynn's motion to redact her

15 motion to modify the Wynn parties' protective order -- when is

16 that motion scheduled for?

17 MR. PEEK:  It's set the 20th, I believe, isn't it?

18 THE COURT:  Can you move that to the 20th when the

19 motion is scheduled for.

20 MR. PEEK:  Is that right, Bill?

21 MR. URGA:  I'm sorry.  What?

22 MS. SPINELLI:  Yes.

23 THE COURT:  It's not on the 20th.

24 MS. SPINELLI:  It's either the 20th or the 27th.

25 MR. PEEK:  Yeah.
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1 THE COURT:  It's on the 27th, Dulce.  See it there? 

2 So move that -- move it back.

3 MR. URGA:  You're moving it to the 20th?

4 MS. SPINELLI:  The motion to seal?

5 MR. PEEK:  27th.

6 THE COURT:  I'm moving the motion to redact to the

7 same day as the motion itself, which is on the 27th, according

8 to the calendar I currently have.  But, of course, you guys

9 can change it whenever you feel like it.

10 MR. URGA:  No.  I've got David here to help me on

11 that.

12 THE COURT:  All right.  Is there anything else on

13 Wynn?  Okay.  Thank you.  Have a nice day.

14 MR. MILLER:  Thank you, Your Honor.

15 THE COURT:  If I don't see you, have a great

16 Thanksgiving.

17 MR. MILLER:  Happy Thanksgiving.

18 THE COURT:  Thank you.

19 MR. PEEK:  Happy Thanksgiving, Your Honor.

20 THE PROCEEDINGS CONCLUDED AT 8:33 A.M.

21 * * * * *

22

23

24
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