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ROBERT E. SCHUMACHER, ESQ  

Nevada Bar No. 7504 

GORDON & REES LLP 

300 South Fourth Street, Suite 1550  

Las Vegas, Nevada  89101 

Telephone:  (702) 577-9300 

Direct Line: (702) 577-9319 

Facsimile:  (702) 255-2858 

Email:  rschumacher@gordonrees.com 

 
Attorney For: Defendant 
DANIEL L. BURKHEAD, M.D., LTD. 
 

EIGHTH JUDICIAL DISTRICT COURT  

CLARK COUNTY, NEVADA
 

  
CASE NO.   A-17-750926-B 

DEPT. NO.:  XV 

 

DEFENDANT DANIEL 

BURKHEAD M.D.’S MOTION TO 

DISMISS COMPLAINT  

FLAMINGO-PECOS SURGERY CENTER, LLC a 

Nevada limited liability company; 

 

Plaintiff. 

 

vs. 

 

William Smith MD, an individual; Pankaj 

Bhatanagar MD, an individual; Marjorie Belsky MD, 

an individual; Sheldon Freedman MD, an individual; 

Mathew Ng MD, and individual; Daniel Burkhead 

MD, an individual; and DOE MANAGERS, 

DIRECTORS AND OFFICERS 1-25, ROE 

BUSINESS ENTITIES 1-25; 

 

Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
 

DEFENDANT DANIEL BURKHEAD M.D.’S MOTION TO DISMISS COMPLAINT 

 Defendant, DANIEL L. BURKHEAD, M.D., (hereinafter “Dr. Burkhead” or 

“Defendant”) by and through his attorney of record, Robert E. Schumacher, Esq., of the law firm 

of GORDON & REES SCULLY MANSUKHANI, hereby submits this Motion to Dismiss 

Complaint (“Motion”) filed by Plaintiff FLAMINGO-PECOS SURGERY CENTER, LLC 

(“Plaintiff”). 

/ / / 
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Electronically Filed
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This Motion is brought pursuant to Nevada Rules of Civil Procedure 12(b)(5) and is 

based upon the attached Memorandum of Points and Authorities and any exhibits attached 

thereto, the pleadings and papers on file herein and any oral argument that may be presented at 

the time of hearing on this matter. 

Dated:  June 26, 2017 

 

 

 

 

By: 

GORDON & REES LLP 

 

 

/s/ Robert E. Schumacher 

  ROBERT E. SCHUMACHER, ESQ  

Nevada Bar No. 7504 

300 South Fourth Street 

Suite 1550 

Las Vegas, Nevada  89101 

Attorney for Defendant 

DANIEL L. BURKHEAD, M.D. 

 

 

 

NOTICE OF MOTION 

 PLEASE TAKE NOTICE that DEFENDANT DANIEL BURKHEAD, M.D.’S 

MOTION TO DISMISS COMPLAINT PURSUANT TO NRCP 12(B)(5), will be heard on the 

_____ day of ____________ 2017, at the hour of _______ a.m./p.m. or as soon as counsel may 

be heard in the Department XV of the District Court, Clark County, Nevada. 

 

Dated:  June 26, 2017 

 

 

 

 

By: 

 

GORDON & REES LLP 

 

/s/ Robert E. Schumacher 

  ROBERT E. SCHUMACHER, ESQ  

Nevada Bar No. 7504 

300 South Fourth Street 

Suite 1550 

Las Vegas, Nevada  89101 

Attorney for Defendant 

DANIEL L. BURKHEAD, M.D. 

 

 

 

 

 

27               July                                 9:00
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 The Plaintiff in this case was a local ambulatory surgery center (“ASC”) set up as a 

Nevada limited liability company.  The ASC has an Operating Agreement that established that 

the company would be run by and through its annually elected Board of Managers.  Numerous 

local physicians invested in the ASC and became owners, some serving from time to time (on a 

volunteer basis) on the company’s Board of Managers.  Defendant Burkhead is one such 

physician; however, he resigned from the Board of Managers prior to the occurrence of many of 

the significant events alleged in Plaintiff’s Complaint.  Since that time, Plaintiff’s status as a 

Nevada business entity has been revoked.   

 Plaintiff alleges that Defendants negligently hired, supervised and trained a former 

employee, Robert Barnes, who served as the company’s Administrator.  Plaintiff terminated Mr. 

Barnes after it discovered millions of dollars of revenue could not be accounted for.  He 

ultimately was charged with and convicted of embezzling millions of dollars from Plaintiff.  

Plaintiff also alleges that Defendants breached a fiduciary duty of care they purportedly owed to 

Plaintiff.   

 Plaintiff’s operating agreement requires it to defend and indemnify Defendant Burkhead 

for any liability and/or acts he performed within the scope of his duties as a member of the Board 

of Managers under the operating agreement or as a member of the company, unless in doing so 

he was grossly negligent or acted willfully.  Here, Plaintiff failed to allege that Defendant was 

grossly negligent or that his actions amounted to willful misconduct.  In fact, the Complaint 

alleges only that Defendant Burkhead was negligent in doing those things that are purported to 

be tortious.  For these reasons, Plaintiff’s Complaint should be dismissed as against Defendant 

Burkhead.  Alternatively, this Court should stay this action until Plaintiff rectifies it corporate 

status, which is currently revoked by the Nevada Secretary of State.   

/ / / 

/ / / 
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II. STATEMENTS OF FACTS 

 Defendant was a member of Plaintiff Flamingo Pecos Surgery Center, which is currently 

a defunct business entity.  Plaintiff’s corporate status is currently listed as “revoked” by the 

Nevada Secretary of State.  See Exhibit 1.  Plaintiff does not have standing to pursue this action 

while its corporate status is revoked.  As such, this case should be stayed for a brief, reasonable 

amount of time so that Plaintiff has the opportunity to cure its revoked corporate status.  Until 

such time, Plaintiff cannot pursue its claims.  If Plaintiff fails to rectify its corporate standing this 

suit should be dismissed for lack of standing. 

 Defendant alleged actions that form the basis of Plaintiff’s claims were performed while 

Defendant was acting within the scope and authority of his employment under Plaintiff’s 

operating agreement.  Pursuant to the operating agreement, Defendant is not liable for any 

liability and/or acts that are performed by him that is within the scope of the authority conferred 

under the operating agreement, unless those actions amount to gross negligence or willful 

misconduct.  Plaintiff has failed to allege that Defendant was grossly negligent or acted with 

willful misconduct in its Complaint.  Thus, Defendant cannot be held liable by Plaintiff for his 

alleged actions since the operating agreement precludes suits against Defendant for ordinary 

negligence.  For these reasons, Plaintiff’s complaint should be dismissed. 

III. DISCUSSION 

A. Legal Standard 

1. Motion to Dismiss 

 Pursuant to NRCP 12(b)(5), a complaint may be dismissed for failure to state a claim for 

which relief may be granted.  A complaint must be dismissed when it is beyond a doubt that 

there is no set of facts which, if accepted by the trier of fact, would entitle the Plaintiff to relief.  

See Simpson v. Mars Inc., 113 Nev. 188 929 P.2d 966 (1997).  Nevada courts are to construe the 

pleadings liberally and draw every fair inference in favor of the nonmoving party.  Id. 

/ / / 

/ / / 
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B. This Court Should Dismiss the Claims Against Defendant   

 
1. Plaintiff’s Operating Agreement Precludes Suit Against its Members for Ordinary 

Negligence so the Complaint Should be Dismissed 

 Plaintiff’s operating agreement, Section 7.8, contains the following indemnity provision: 

Indemnification.  The Company shall indemnify the officers and Board of Managers of 

the Company, and the officers, directors and shareholders of any Manager which is a 

corporation in accordance with the applicable law and the articles of organization, by-

laws and other governing documents of such corporation, for any liability incurred 

and/or for any act performed by them within the scope of the authority conferred on 

them by this Agreement, and/or for any act omitted to be performed, except for 

their gross negligence or willful misconduct, which indemnification shall include all 

reasonable expenses incurred, including reasonable legal and other professional fees and 

expenses.  The doing of any act or failing to do any act by an officer or a Board member, 

the effect of which may cause or result in loss or damage to the Company, if done in 

good faith to promote the best interests of the Company, shall not subject the office or 

Board member to any liability to the Members except for gross negligence or willful 

misconduct. 

See Exhibit 2, Plaintiff’s Operating Agreement, Section 7.8 (emphasis added).  Here, Defendant 

was a member of the Board of managers for Plaintiff.  Plaintiff claims that Defendant is liable for 

negligent training, supervision, and retention of Plaintiff’s former office manager Robert Barnes.  

Plaintiff also claims that Defendant breached his fiduciary duty of care to Plaintiff.   

 These claims relate to acts allegedly performed by Defendant while acting within the 

scope of the authority conferred to him under the operating agreement since hiring, supervising, 

and retaining an office manager is clearly within the scope of duties given to members of the 

Board of Managers.  The Board of Managers has the power to employ and retain persons to act 

as employees.  See Exhibit 2, Section 7.3(c).  Further, any power not specifically enumerated 

under the operating agreement rests with the Board of Managers.  See Exhibit 2, Section 7.1.  

Thus, any actions taken by Defendant with respect to his alleged negligent hiring, supervision, 

and retention of Mr. Barnes were performed within the scope of the authority conferred to him 

under the operating agreement.  As such, Defendant can only be held liable for such actions if 

they amount to gross negligence or willful misconduct. 

 Here, Plaintiff has failed to plead to otherwise allege that Defendant has acted with gross 

negligence or willful misconduct anywhere in the Complaint.  See generally, Complaint.  Thus, 

AA000034



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-6- 

G
o

rd
o

n
 &

 R
ee

s 
L

L
P

 

3
0

0
 S

o
u

th
 4

th
 S

tr
ee

t,
 S

u
it

e 
1
5

5
0

 

L
a

s 
V

eg
a

s,
 N

V
 8

9
1

0
1

 
 

if Defendant is found liable for the allegations in the Complaint, Plaintiff would be forced to 

indemnify Plaintiff for any loss he incurred in this action.  This would amount to a clear waste of 

scarce judicial resources, and courts should not be used for an entity to essentially sue itself 

despite the clear benefits this would provide to law firms.  For these reasons, this Court should 

dismiss this action with prejudice. 

 
2. Alternatively, the Claims Against Dr. Burkhead Should be Stayed Since Plaintiff 

Lacks Standing to Maintain this Action 

 Plaintiff’s Charter with the Nevada Secretary of State is currently listed as revoked.  See 

Exhibit 1.  When the revoked corporate status is brought to the attention of the court by a 

motion, a reasonable period of time should be allowed to the entity to bring its status back to 

current.  See AA Primo Builders, LLC v. Washington, 126 Nev. 578 (2010).  Dismissal of an 

action due to forfeiture of an entities charter should not be ordered without first staying the 

action for a brief period of time to allow the entity to be reinstated by the Secretary of State.  Id. 

 Here, should the Court reject the above bases for this Motion, Defendant requests that 

this Court stay the instant action for a brief, reasonable period of time in order for Plaintiff to 

bring its status with the Nevada Secretary of State to current.  If Plaintiff fails to do so within a 

reasonable period of time, then this Court should dismiss the Complaint since Plaintiff will not 

have standing to maintain this action.  Defendant contends that thirty days is a brief, reasonable 

amount of time for which Plaintiff should be given to remedy its corporate status with the 

Nevada Secretary of State.  If Plaintiff fails to do so this Complaint should be dismissed with 

prejudice. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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IV. CONCLUSION 

 Based on the foregoing, Defendant respectfully requests that this Court dismiss all claims 

against him.  Alternatively, this Court should stay this action for a reasonable time to allow 

Plaintiff to reinstate its charter with the Nevada Secretary of State, and if it fails to do so within 

this reasonable period of time then this action should be dismissed. 
  

Dated:  June 26, 2017 

 

 

 

 

By: 

GORDON & REES LLP 

 

 

/s/ Robert E. Schumacher 

  ROBERT E. SCHUMACHER, ESQ  

Nevada Bar No. 7504 

300 South Fourth Street 

Suite 1550 

Las Vegas, Nevada  89101 

Attorney for Defendant 

DANIEL L. BURKHEAD, M.D. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

AA000036



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-8- 

G
o

rd
o

n
 &

 R
ee

s 
L

L
P

 

3
0

0
 S

o
u

th
 4

th
 S

tr
ee

t,
 S

u
it

e 
1
5

5
0

 

L
a

s 
V

eg
a

s,
 N

V
 8

9
1

0
1

 
 

CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b) and Administrative Order 14-2, effective June 1, 2014, and 

N.E.F.C.R. Rule 9, I certify that I am an employee of GORDON & REES SCULLY 

MANSUKHANI LLP and that on this 26
th

 day of June, 2017, I did cause a true correct copy of 

DEFENDANT DANIEL BURKHEAD M.D.’S MOTION TO DISMISS COMPLAINT to be 

served via the Court’s electronic filing service on all parties listed below (unless indicated 

otherwise): 

 

Timothy R. Mulliner, Esq. 

Mulliner Law Group Chtd. 

101 Convention Center Drive, Suite 650 

Las Vegas, Nevada 89109 

Attorney for Plaintiff 

 

   

/s/ Andrea Montero 

  An Employee of Gordon & Rees LLP 

 

1133021/33432977v.1 
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