Electronically Filed
Dec 28 2017 11:19 a.m.

IN THE SUPREME COURT OF THE STATE OF MM ABN A. Brown

* * k% %

SHELDON FREEDMAN MD, PANKAJ
BHATANAGAR MD, MATHEW NG
MD, and DANIEL BURKHEAD MD,

Petitioners,
VS.
THE HONORABLE JOSEPH HARDY,
District Court Judge, Eighth Judicial
District Court of the State of Nevada, in
and for County of Clark,

Respondent.

MARK J. GARDBERG, ESQ., in his
capacity as Receiver for and acting on
behalf of, FLAMINGO-PECOS
SURGERY CENTER, LLC a Nevada
limited liability company,

Real Party in Interest

Clerk of Supreme Court

Supreme Court Case No.:

District Court Case No.
A-17-750926-B

APPELLANTS’ APPENDIX
Iof IV

Docket 74726 Document 2017-44790



MARC P. COOK

Nevada State Bar No. 004574
Email: mcook@bcklitd.com
GEORGE P. KELESIS
Nevada State Bar No. 000069
Email: gkelesis@bckitd.com
COOK & KELESIS, LTD.
517 S. 9" Street

Las Vegas, Nevada 89101
Telephone: 702-737-7702
Facsimile: 702-737-7712

Attorneys for Petitioner
Sheldon Freedman, MD

ROBERT E. SCHUMACHER, ESQ.
Nevada Bar No. 007504

Email: rschumacher@grsm.com
GORDON REES SCULLY MANSUKHANI, LLP
300 S. 4" Street, Suite 1550

Las Vegas, Nevada 89101

Telephone: 702-577-9300

Facsimile: 702-255-2858

Attorney for Petitioner Daniel L.
Burkhead, MD

BRYCE K. KUNIMOTO

Nevada Bar No. 007781

Email: bkunimoto@hollandhart.com
ROBERT J. CASSITY

Nevada Bar No. 009779

Email: bcassity@hollandhart.com
SUSAN M. SCHWARTZ, ESQ.
Nevada Bar No. 14270

Email: smschwartz@hollandhart.com
HOLLAND & HART, LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Telephone: 702-222-2542
Facsimile: 702-669-4650

Attorneys for Petitioners Matthew Ng, MD
(incorrectly named Mathew Ng, MD), and
Pankaj Bhatnagar, MD (incorrectly
named Pankaj Bhatanagar, MD)

TODD E. KENNEDY

Nevada Bar No. 006014

Email: Rschumacher@gordonrees.com
DYLAN E. HOUSTON

Nevada Bar No. 00013697

Email: dhouston@gordonrees.com
GORDON & REESE, LLP

300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101

Telephone: 702-869-8801

Facsimile: 702-869-2669

Attorneys for Mark J. Gardberg, Esq., in
his capacity as Receiver for, and acting
on behalf of, Flamingo-Pecos Surgery
Center, LLC


mailto:rschumacher@grsm.com

ALPHABETICAL ORDER

Filed / Document Vol Pages
Hearing Date

06/12/2017 Affidavit of Service Upon Daniel I AA000011-
Burkhead, M.D. AA000012

06/12/2017 Affidavit of Service Upon Mathew I AA000013-
Ng, M.D. AA000014

06/12/2017 Affidavit of Service Upon Pankaj I AA000015-
Bhatanagar, M.D. 999916

06/12/2017 Affidavit of Service Upon Sheldon I AA000009-
Freedman, M.D. AA000010

12/06/2017 Answer to Second Amended I AA000834-
Complaint AA000855

02/10/2017 Complaint I AA000001-

AA00008

06/26/2017 Defendant Daniel Burkhead I AA000030-
M.D.’s Motion to Dismiss AA000115
Complaint

10/25/2017 Defendant Daniel Burkhead AV AA000733-
M.D.’s Motion to Dismiss Second AA000744
Amended Complaint

11/21/2017 Defendant Daniel Burkhead \V/ AA000811-
M.D.’s Reply in Support of AA000820
Motion to Dismiss Second
Amended Complaint

07/20/2017 Defendant Daniel Burkhead I AA000334-
M.D.’s Reply to Plaintiff’s AA000341

Opposition to Motion to Dismiss
Complaint




06/12/2017 Defendants Dr. Matthew Ng and I AA000017-
Dr. Pankaj Bhatnagar’s Motion to AA000029
Dismiss

10/23/2017 Defendants Dr. Matthew Ng and v AA000659-
Dr. Pankaj Bhatnagar’s Motion to AA000675
Dismiss Second Amended
Complaint

08/25/2017 Defendants Dr. Matthew Ng and I AA000374-
Dr. Pankaj Bhatnagar’s Reply in AA000383
Support of Motion to Dismiss

12/15/2017 Defendant Sheldon J. Freedman’s Vv AA000914-
Motion for Stay AA000926

06/27/2017 Defendant Sheldon J. Freedman’s I AA000116-
Motion to Dismiss Pursuant to AA000236
N.R.C.P. 12(b)(5) and 12(b)(6) and
for Attorney’s Fees Pursuant to
NRS 18.020

08/16/2017 Defendant Sheldon J. Freedman’s I AA000354-
Reply to Opposition to Motion to AA000373
Dismiss Pursuant to N.R.C.P.
12(b)(6) and 12(b)(6) and Reply to
Opposition for Attorney’s Fees
Pursuant to NRS 18.020

11/20/2017 Defendant Sheldon J. Freedman’s v AA000796-
Reply to Plaintiffs Omnibus AA000796

Supplemental Opposition to
Defendants Various Motions to
Dismiss and Associated Joinders




10/24/2017 Defendant Sheldon J. Freedman’s Vv AA000676-
Supplement to Motion to Dismiss AA000732
Complaint, First Amended
Complaint and Second Amended
Complaint Pursuant to N.R.C.P.
12(b)(5) and 12(b)(6) and for
Attorneys Fees Pursuant to NRS
18.020

12/08/2017 Errata to Answer to Second Vv AA000868-
Amended Complaint AA00893

10/26/2017 Errata to Marjorie Belsky MD’s AV AA000761-
Opposition to Motion to Extend AA00783
Time and Counter-Motion to
Dismiss

07/14/2017 Flamingo-Pecos Surgery Center, I AA000299-
LLC’s Opposition to Defendant AA000310
Daniel Burkhead M.D.’s Motion to
Dismiss Complaint

07/17/2017 Flamingo-Pecos Surgery Center, I AA000311-
LLC’s Opposition to Defendant AA000333
Sheldon J. Freedman’s Motion to
Dismiss Pursuant to NRCP
12(b)(5) and 12(b)(6) and for
Attorney’s Fees Pursuant to NRS
18.020

07/13/2017 Flamingo-Pecos Surgery Center, I A000237-
LLC’s Opposition to Dr. Matthew AA000298
Ng and Dr. Pankaj Bhatnagar’s
Motion to Dismiss

10/25/2017 Marjorie Belsky, M.D.’s AV AA000745-
Opposition to Motion to Extend AA000760

Time and Counter-Motion to
Dismiss




12/08/2017 Notice of Entry of Order regarding Vv AA000861-
Consolidated Motions to Dismiss AA000868

10/10/2017 Notice of Entry of Order I AA000388-
Regarding Defendants Motions to AA000394
Dismiss

07/24/2017 Notice of Errata to Defendant I AA000342-
Daniel Burkhead M.D.’s Reply to AA000353
Plaintiff’s Opposition to Motion to
Dismiss Complaint

12/07/2017 Order Regarding Consolidated v AA000856-
Motions to Dismiss AA000860

10/10/2017 Order Regarding Defendants’ I AA000384-
Motions to Dismiss AA000387

11/21/2017 Pankaj Bhatnagar, MD and vV AA000821-
Matthew Ng, MD’s Reply in AA000833
Support of Their Motion to
Dismiss Second Amended
Complaint

12/12/2017 Pankaj Bhatnagar, MD and Vv AA000894-
Matthew Ng, MD’s Answer to AA000913
Second Amended Complaint

11/07/2017 Plaintiff’s Omnibus Supplemental AV AA000784-
Opposition to Defendants’ Various AA000795
Motions to Dismiss and
Associated Joinders

10/10/2017 Second Amended Complaint i AA000395-

AA000658




CHRONOLOGICAL ORDER

Filed / Document Vol Pages
Hearing
Date
02/10/2017 | Complaint I AA000001-
AA00008

06/12/2017 | Affidavit of Service Upon Sheldon I AA000009-
Freedman, M.D. AA000010

06/12/2017 | Affidavit of Service Upon Daniel I AA000011-
Burkhead, M.D. AA000012

06/12/2017 | Affidavit of Service Upon Mathew I AA000013-
Ng, M.D. AA000014

06/12/2017 | Affidavit of Service Upon Pankaj I AA000015-
Bhatanagar, M.D. AA0000916

06/12/2017 | Defendants Dr. Matthew Ng and Dr. I AA000017-
Pankaj Bhatnagar’s Motion to AA000029
Dismiss

06/26/2017 | Defendant Daniel Burkhead M.D.’s I AA000030-
Motion to Dismiss Complaint AA000115

06/27/2017 | Defendant Sheldon J. Freedman’s I AA000116-
Motion to Dismiss pursuant to AA000236
N.R.C.P. 12(b)(5) and 12(b)(6) and
for Attorney’s Fees Pursuant to NRS
18.020

07/13/2017 | Flamingo-Pecos Surgery Center, ] A000237-
LLC’s Opposition to Dr. Matthew AA000298

Ng and Dr. Pankaj Bhatnagar’s
Motion to Dismiss




07/14/2017 | Flamingo-Pecos Surgery Center, I AA000299-
LLC’s Opposition to Defendant AA000310
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Plaintiff’s Opposition to Motion to
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08/25/2017 | Defendants Dr. Matthew Ng and Dr. I AA000374-
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Pankaj Bhatnagar’s Motion to AA000675
Dismiss Second Amended
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Timothy R. Mulliner, Esq.

Nevada Bar No. 10692 CLERK OF THE COURT
MULLINER LAW GROUP CHTD

101 Convention Center Drive., Suite 650

Las Vegas, Nevada 89109

Tel: (702) 857-7850

Fax: (702) 920-8606

tmulliner@mullinerlaw.com

Court-Appointed Receiver for
Flamingo-Pecos Surgery Center LLC

Todd E. Kennedy (NSB# 6014)
Nevada Bar No. 6014

BLACK AND LOBELLO PLLC

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

Tel: (702) 869-8801

Fax: (702) 869-2669
tkennedy@blacklobellolaw.com

Counsel for Timothy K. Mulliner, Court-Appointed
Receiver for Flamingo-Pecos Surgery Center LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
FLAMINGO-PECOS SURGERY CENTER, Case No.:A-17-750926-B
LLC a Nevada limited liability company:;
Dept. No.: XV
Plaintaff,
COMPLAINT
VS.
William Smith MD, an individual; Panka] Business Court Requested:
Bhatanagar MD, an individual; Marjorie = (Claims Arising Under Business
Belsky MD, an individual; Sheldon Freedman Torts
MD, an individual; Mathew Ng MD, an
individual; Daniel Burkhead MD, an Arbitration Exempt:
mdividual; and DOE MANAGERS, = Amount in Controversy Exceeds
DIRECTORS AND OFFICERS 1-25, ROE $50,000
BUSINESS ENTITIES 1-25; = Action in Equity
Defendants.

Plaintiff Flamingo-Pecos Surgery Center, LLC (“Plaintiff’) complains and alleges
against the above-named defendants the following:
/1]

/17
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THE PARTIES
1. At all times relevant herein, Plaintiff 1s and has been a limited liability
company, organized under the laws of the state of Nevada doing business in Clark County,
Nevada.
2. Plaintiff was organized and founded on or about January 9, 2002 and
subsequently became the successor-in-interest to all assets and beneficial interests
previously held by Hualapai Surgery Center LLC on or about October 12, 2011,

3. At all times relevant herein, Defendant William Smith MD (“Defendant

Smith”) was an individual residing and/or doing business in Clark County, Nevada.
4, Defendant Smith was a manager, director and/or officer of Plaintiff owing
fiduciary and other duties to Plaintaff.

5. At all times relevant herein, Defendant Pankaj Bhatanagar MD (“Defendant

Bhatanagar”) was an individual residing and/or doing business in Clark County, Nevada.

6. Defendant Bhatanagar was a manager, director and/or officer of Plaintiff
owing fiduciary and other duties to Plaintiff,

7. At all times relevant herein, Defendant Marjorie Belsky MD (“Defendant

Belsky”) was an individual residing and/or doing business in Clark County, Nevada.
8. Defendant Belsky was a manager, director and/or officer of Plaintiff owing
fiduciary and other duties to Plaintaff.

9. At all times relevant herein, Defendant Sheldon Freedman MD (“Defendant

Freedman”) was an individual residing and/or doing business in Clark County, Nevada.

10. Defendant Freedman was a manager, director and/or officer of Plaintiff owing
fiduciary and other duties to Plaintaff.

11. At all times relevant herein Defendant Mathew Ng MD (“Defendant Ng”) was

an individual residing and/or doing business in Clark County, Nevada.
12. Defendant Ng was a manager, director and/or officer of Plaintiff owing

fiduciary and other duties to Plaintaff.
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13. At all times relevant herein Daniel Burkhead MD (“Defendant Burkhead”) was

an individual residing and/or doing business in Clark County, Nevada.
14, Defendant Burkhead was a manager, director and/or officer of Plaintiff owing
fiduciary and other duties to Plaintaff,

15. Certain Doe defendant managers, directors and officers (the “Doe D&O

Defendants”) are individuals who reside and do business in Clark County, Nevada and who

may be liable for the claims and damages alleged herein. The true names of the Doe D&O
Defendants 1 through 25 are presently unknown to Plaintiff, who therefore sues said
defendants by such fictitious names. Plaintiff is informed and believes, and therefore
alleges, that each of the Doe D&O Defendants are legally responsible for the events referred
to herein. This complaint will be amended to include them when their true names and
capacities become known.

16. Certain Roe Business Entities are business entities doing business in Clark
County, Nevada and may be liable for the claims and damages alleged herein. The true
names and capacities of defendants Roe Business Entities 1 through 25 are presently
unknown to Plaintiff, who therefore sues said defendants by such fictitious names. Plaintiff
1s informed and believes, and therefore alleges, that each of the defendants designated as
Roe Business Entities 1 through 25 are legally responsible for the events referred to herein.
This complaint will be amended to include them when their true names and capacities
become known.

JURISDICTION & VENUE

17. This Court has jurisdiction because the amount in controversy exceeds
$50,000, and because the parties are residents of and/or conduct business in Clark County,
Nevada.

18. Venue in Clark County 1s proper because the defendants are residents of
and/or conduct business in Clark County, and because the acts described herein occurred
there.

/17
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ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

19. Plaintiff has conducted business in Clark County for many years as an entity
associated with a group of surgeons performing surgeries in Clark County, Nevada, including
at an ambulatory surgery center located at 10195 West Twain Avenue, Las Vegas, Nevada
89147,

20.  Robert J. Barnes (“Barnes”) — who has since pled guilty to embezzling and
stealing funds from Plaintiff — was Plaintiff’s Office Manager.

21. Barnes was hired on or about October 5, 2006 by Defendant Smith, Defendant
Bhatanagar, Defendant Belsky, Defendant Freedman, Defendant Ng, Defendant Burkhead,
Defendant Manager MD, and/or the D&O Defendants (each of these defendants, collectively,

the “Defendants”) for the position of Plaintiff’s Office Manager.

22, Barnes’ functions and responsibilities as Plaintiff’s Office Manager extended to
Plaintiff’s full financial workings, accounts and books.

23. Individually and collectively, Defendants, as managers, directors and officers
of Plaintiff, had duties, obligations and responsibilities to Plaintiff during all times relevant
to the events referred to herein.

24, Individually and collectively, Defendants failed to conduct the necessary due
diligence regarding Barnes and negligently hired Barnes as Plaintiff’'s Office Manager —
effectively putting a criminal in a position to embezzle and steal from Plaintiff,

25, Individually and collectively, Defendants failed to supervise, oversee and/or
monitor Barnes for many years during Barnes’ crime spree, allowing a criminal to effectuate
and conduct his embezzlement and theft from Plaintiff and resulting in substantial damages
to and against Plaintiff,

26. Individually and collectively, Defendants negligently supervised, retained,
oversaw and/or monitored Barnes for many years during Barnes’ crime spree, resulting in

substantial damages to and against Plaintiff,
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217. Individually and collectively, Defendants omitted and grossly neglected their
duties to Plaintiff as managers, directors and officers with respect to Barnes for many years,
resulting in substantial damages to and against Plaintiff,

28. Over many years, Barnes embezzled and stole vast sums of Plaintiff’s funds
and assets. Barnes admitted in subsequent criminal proceedings (brought by the U.S.
Government against Barnes), that Barnes embezzled at least $1.2 million during the course
of his crime spree over many years.

29, The United States Government has sought a thirty (30) month sentence in
prison for Barnes based on, among other things, Barnes’ embezzlement and theft from
Plaintaff.

30. Upon discovering Barnes’ embezzlement and theft, Defendants individually
and collectively failed to take any reasonable steps to protect Plaintiff’s interests, assets and
funding.

31. Upon discovering Barnes’ embezzlement and theft, Defendants individually
and collectively failed — for an unreasonably lengthy period of time — to remove Barnes from
his position as Office Manager, and to block Barnes’ access to Plaintiff’s funds and assets,
thereby: (a) allowing Barnes to continue his crime spree for some time; (b) failing to limit
Plaintiff’s potential losses; and (c) exacerbating Plaintiff’s actual losses.

32. Upon discovering Barnes’ embezzlement and theft, Defendants individually
and collectively failed to appropriately audit, investigate, and determine the extent of
Barnes’ crimes, resulting in substantial damages against Plaintiff,

33. Upon discovering Barnes’ embezzlement and theft, Defendants individually
and collectively ignored and failed to adhere to their responsibilities and obligations to
Plaintiff, resulting in substantial damages against Plaintiff,

34. Defendants individually and collectively failed to protect and preserve
Plaintiff’s assets, funding and interests with respect to Barnes’ criminality and the

consequences thereof.
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35. Upon discovering Barnes’ embezzlement and theft, Defendants individually
and collectively failed to: (a) demand that Barnes return Plaintiff’s funds and assets; (b)
pursue Barnes; and (¢) file a cause of action against Barnes, with such failures resulting in

substantial damages against Plaintiff,

FIRST CAUSE OF ACTION
NEGLIGENT HIRING AGAINST ALL DEFENDANTS

306. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 30
above, as 1f set forth herein.

37. Defendants had a duty to Plaintiff to: (a) conduct reasonable background check
and due diligence on Barnes prior to hiring Barnes; and (b) protect Plaintiff from harm
resulting from Plaintiff’s employment of Barnes.

38. Defendants hired Barnes without conducting a reasonable background check
and due diligence to ensure he was fit for the position of Plaintiff’'s Office Manager.

39. Defendants knew or should have known that Barnes had dangerous
propensities and/or would display, initiate and perpetuate criminality.

40, Defendants breached Defendants’ duties to Plaintiff with respect to hiring,
including the duty to protect Plaintiff from the harm resulting from Plaintiff’s employment of
Barnes.

41, Defendants’ breaches of Defendants’ duties to Plaintiff in this regard resulted
in substantial damages to and against Plaintiff, in an amount greater than $50,000.

SECOND CAUSE OF ACTION
NEGLIGENT SUPERVISION AGAINST ALL DEFENDANTS

42, Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 36
above, as 1f set forth herein.

43. Defendants had a duty to Plaintiff to supervise, train, and discipline Barnes
during his employment as Plaintiff’'s Office Manager, and to protect Plaintiff from harm

resulting from Plaintiff’s employment of Barnes.
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44, Defendants failed to supervise, train or discipline Barnes during his
employment, and failed to protect Plaintiff from harm resulting from Plaintiff's employment
of Barnes — thereby breaching Defendants’ duties to Plaintiff.

45, Defendants’ breaches of Defendants’ duties to Plaintiff in this regard resulted

in substantial damages to and against Plaintiff, in an amount greater than $50,000.

THIRD CAUSE OF ACTION
NEGLIGENT RETENTION AGAINST ALL DEFENDANTS

46. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 40
above, as 1f set forth herein.

47, Defendants had a duty to protect Plaintiff regarding Barnes’ continued
employment as Plaintiff’'s Office Manager, especially after Barnes’ embezzlement and theft
was discovered.,

48, Defendants failed to remove Barnes and negligently retained Barnes as
Plaintiff’'s Office Manager, allowing Barnes to continue his embezzlement and theft — thereby
breaching Defendants’ duties to Plaintiff.

49, Defendants’ breaches of Defendants’ duties to Plaintiff in this regard resulted

in substantial damages to and against Plaintiff, in an amount greater than $50,000.

FOURTH CAUSE OF ACTION

DEFENDANTS’ BREACH OF FIDUCIARY DUTY OF CARE TO PLAINTIFF

50. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 44
above, as 1f set forth herein.

51. As managers, directors and/or officers of Plaintiff, Defendants had a fiduciary
duty of care to Plaintiff,

52, Defendants were ‘asleep at the wheel’ in completely neglecting this duty, and
Defendants let Barnes’ embezzlement and theft continue unabated.

53. Defendants individually and collectively breached Defendants’ fiduciary duty
of care to Plaintiff by, among other things, failing to: (a) oversee, supervise, monitor and

discipline Plaintiff’s Office Manager, who was embezzling and stealing from Plaintiff; (b)
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supervise, care for, monitor or review Plaintiff’s books, accounts, and finances while Barnes
was Plaintiff’s Office Manager; (c) expeditiously remove Barnes from the position of
Plaintiff’s Office Manager upon the discovery of Barnes’ embezzlement and theft; (d) audit,
investigate and/or determine the extent of Barnes’ embezzlement and theft; (e) pursue
Barnes on behalf of Plaintiff in order to recover Plaintiff’s assets, funding and interests from
Barnes; and (f) take appropriate, reasonable and necessary steps to protect Plaintiff’s
interests vis-a-vis Barnes and certain Defendants.

54, Defendants’ individual and collective breaches of Defendants’ fiduciary duty of
care to Plaintiff resulted in substantial damages to and against Plaintiff, in an amount
greater than $50,000.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff demands and prays for relief as follows:

a. For an award of compensatory damages in an amount far in excess of
$50,000;

b. For pre- and post-judgment interest, as applicable;

C. For an award of costs and reasonable attorneys’ fees; and

d. For such other and further relief as the Court deems just and proper.

Dated this 24t day of January, 2017.

Respectfully Submitted,

/s/ Timothy R. Mulliner
Timothy R. Mulliner, NV Bar No. 10692
MULLINER LAW GROUP CHTD
101 Convention Center Drive., Suite 650
Las Vegas, Nevada 89109

Court-Appointed Receiver for
Flamingo-Pecos Surgery Center LLC

Todd E. Kennedy, NV Bar No. 6014
BLACK AND LOBELLO PLLC

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

Counsel for Timothy K. Mulliner, Court-
Appointed Receiver for Flamingo-Pecos Surgery
Center LLC
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Timothy R. Mulliner, Esq.

Nevada Bar No. 10692

MULLINER LAW GROUP CHTD

101 Convention Center Drive., Suite 650
Las Vegas, Nevada 89109

Tel: (702) 857-7850

Fax: (702) 920-8606
tmulliner@mullinerlaw.com

Court-Appointed Receiver for
Flamingo-Pecos Surgery Center LLC

Todd E. Kennedy (NSB# 6014)
Nevada Bar No. 6014

BLACK AND LOBELLO PLLC

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

Tel: (702) 869-8801

Fax: (702) 869-2669
tkennedy@blacklobellolaw.com

Counsel for Timothy R. Mulliner, Court-Appointed
Receiver for Flamingo-Pecos Surgery Center LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

FLAMINGO-PECOS SURGERY
CENTER, LLC a Nevada limited liability
company;

Plaintiff,
vs.

William Smith MD, an individual; Pankaj
Bhatanagar MD, an individual; Marjorie
Belsky MD, an individual; Sheldon
Freedman MD, an individual; Mathew Ng
MD, an individual; Daniel Burkhead MD,
an individual; and DOE MANAGERS,
DIRECTORS AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

AFFIDAVIT OF SERVICE UPON SHELDON FREEDMAN, M.D.

Case No.: A-17-750926-B

Dept. No.: XV

Case Number: A-17-750926-B

Electronically Filed
6/12/2017 7:39 PM
Steven D. Grierson

CLER? OF THE COUE :I
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Timothy R. Mulliner, Esq.

Nevada Bar No. 10692

MULLINER LAW GROUP CHTD

101 Convention Center Drive., Suite 650
Las Vegas, Nevada 89109

Tel: (702) 857-7850

Fax: (702) 920-8606
tmulliner@mullinerlaw.com

Court-Appointed Receiver for
Flamingo-Pecos Surgery Center LLC

Todd E. Kennedy (NSB# 6014)
Nevada Bar No. 6014

BLACK AND LOBELLO PLLC

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

Tel: (702) 869-8801

Fax: (702) 869-2669
tkennedy@blacklobellolaw.com

Counsel for Timothy R. Mulliner, Court-Appointed
Receiver for Flamingo-Pecos Surgery Center LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

FLAMINGO-PECOS SURGERY
CENTER, LLC a Nevada limited liability
company;

Plaintiff,
vs.

William Smith MD, an individual; Pankaj
Bhatanagar MD, an individual; Marjorie
Belsky MD, an individual; Sheldon
Freedman MD, an individual; Mathew Ng
MD, an individual; Daniel Burkhead MD,
an individual; and DOE MANAGERS,
DIRECTORS AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

AFFIDAVIT OF SERVICE UPON DANIEL BURKHEAD, M.D.

Case No.: A-17-750926-B

Dept. No.: XV

Case Number: A-17-750926-B

Electronically Filed
6/12/2017 7:39 PM
Steven D. Grierson

CLER? OF THE COUE :I
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AFFIDAVIT OF SERVICE
DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA
FLAMINGO-PECOS SURGERY CENTER, LLC a Case No.:A-17-750926-B
Nevada limited liability company, Timothy R. Mulliner, Esq No. 10692
MULLINER LAW GROUP, CHTD
Plaintiff(s) 101 Convention Center Drive Suite 650
V. Las vegas, NV 89109
(702) 240-8545
William Smith MD, an individual; et al., Attorneys for the Plaintiff
Defendant(s) Client File#
1, Tanncr Trewet, being sworn, states: That I am a licensed process server registered in Nevada. I received a copy of

the Summons; Complaint, from MULLINER LAW GROUP, CHTD

That on 6/6/2017 at 8:15 PM at 70 Glade Hollow Drive, Las Vegas, NV 89135-7886 I served Daniel Burkhead, M.D. with

11 || the above-listed documents by personally delivering a true and correct copy of the documents by leaving with Melissa
Burkhcad whose relationship is Co-Resident/Wife,
12| That the description of the person actually served is as follows:
Gender: Female, Race: Caucasian, Age: 40's, Height: 5'9", Weight: 150 Ibs., Hair: Blonde, Eyes:Blue
13
14
15 | I being duly sworn, states: that all times herein, Affiant was and is over 18 years of age, not a party to or interested in
the proceedings in which this Affidavit is made. I declare under perjury that the foregoing is true and correct.
16 / /
17 Date: Aé: 51 30/ 7
- | W
44#“‘—-‘-_
19 Tanner Trewet
20 Registered Work Card# R-075655
State of Nevada (No Notary Per NRS 53.045)
21 Service Provided for:
Nationwide Legal Nevada, LLC
22 626 S. 7th Street
Las Vegas, NV 89101
23 (702) 385-5444
Nevada Lic # 1656
24
25
26
27

28
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101 CONVENTION CENTER DRIVE, SUITE 650

(702) 240-8545 FAX (702) 920-8606

LAS VEGAS, NEVADA 89109-2001

© 00 3 O O s~ W N

M N DN DN DN DN DN DN DN e e e
o I O Ot A~ W N H O O N0 Ot WD O

AOS

Timothy R. Mulliner, Esq.

Nevada Bar No. 10692

MULLINER LAW GROUP CHTD

101 Convention Center Drive., Suite 650
Las Vegas, Nevada 89109

Tel: (702) 857-7850

Fax: (702) 920-8606
tmulliner@mullinerlaw.com

Court-Appointed Receiver for
Flamingo-Pecos Surgery Center LLC

Todd E. Kennedy (NSB# 6014)
Nevada Bar No. 6014

BLACK AND LOBELLO PLLC

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

Tel: (702) 869-8801

Fax: (702) 869-2669
tkennedy@blacklobellolaw.com

Counsel for Timothy R. Mulliner, Court-Appointed
Receiver for Flamingo-Pecos Surgery Center LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

FLAMINGO-PECOS SURGERY
CENTER, LLC a Nevada limited liability
company;

Plaintiff,
vs.

William Smith MD, an individual; Pankaj
Bhatanagar MD, an individual; Marjorie
Belsky MD, an individual; Sheldon
Freedman MD, an individual; Mathew Ng
MD, an individual; Daniel Burkhead MD,
an individual; and DOE MANAGERS,
DIRECTORS AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

AFFIDAVIT OF SERVICE UPON MATHEW NG, M.D.

Case No.: A-17-750926-B

Dept. No.: XV

Electronically Filed
6/12/2017 7:39 PM
Steven D. Grierson

CLER? OF THE COUE :I

Case Number: A-17-750926-B
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AFFIDAVIT OF SERVICE
DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA
FLAMINGO-PECOS SURGERY CENTER, LLC a Case No.:A-17-750926-B
Nevada limited liability company, Timothy R. Mulliner, Esq No. 10692
MULLINER LAW GROUP, CHTD
Plaintiff(s) 101 Convention Center Drive Suite 650
V. Las vegas, NV 89109
(702) 240-8545
William Smith MD, an individual; et al., Attorneys for the Plaintiff
Defendant(s) Client File#
I, Tanner Trewet, being sworn, states: That I am a licensed process server registered in Nevada. [ received a copy of

the Summons; Complaint, from MULLINER LAW GROUP, CHTD

That on 6/6/2017 at 8:01 AM at 10757 Rivendell Avenue, Las Vegas, NV 89135-1803 I served Matthew Ng, M.D. with
the above-listed documents by personally delivering a true and correct copy of the documents by leaving with Matthew
Ng, M.D.,

That the description of the person actually served is as follows:
Gender: Male, Race: Asian, Age: 35-45, Height: 5'7", Weight: 160 Ibs., Hair; Black, Eyes:Brown

I being duly sworn, states: that all times herein, Affiant was and is over 18 years of age, not a party to or interested in
the proccedings in which this Affidavit is made. 1 declare under perjury that the foregoing is true and correct.

Date: é,/gfl /f)O/ ]

7

Tanner Trewet
Registered Work Card# R-075655

State of Nevada (No Notary Per NRS 53.045)

Service Provided for:
Nationwide Legal Nevada, LLC
626 S. 7th Street

Las Vegas, NV 89101

(702) 385-5444

Nevada Lic # 1656
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Timothy R. Mulliner, Esq.

Nevada Bar No. 10692

MULLINER LAW GROUP CHTD

101 Convention Center Drive., Suite 650
Las Vegas, Nevada 89109

Tel: (702) 857-7850

Fax: (702) 920-8606
tmulliner@mullinerlaw.com

Court-Appointed Receiver for
Flamingo-Pecos Surgery Center LLC

Todd E. Kennedy (NSB# 6014)
Nevada Bar No. 6014

BLACK AND LOBELLO PLLC

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

Tel: (702) 869-8801

Fax: (702) 869-2669
tkennedy@blacklobellolaw.com

Counsel for Timothy R. Mulliner, Court-Appointed
Receiver for Flamingo-Pecos Surgery Center LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

FLAMINGO-PECOS SURGERY
CENTER, LLC a Nevada limited liability
company;

Plaintiff,
vs.

William Smith MD, an individual; Pankaj
Bhatanagar MD, an individual; Marjorie
Belsky MD, an individual; Sheldon
Freedman MD, an individual; Mathew Ng
MD, an individual; Daniel Burkhead MD,
an individual; and DOE MANAGERS,
DIRECTORS AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

AFFIDAVIT OF SERVICE UPON PANKAJ BHATANAGAR, M.D.

Case No.: A-17-750926-B

Dept. No.: XV

Electronically Filed
6/12/2017 7:39 PM
Steven D. Grierson

CLER? OF THE COUE :I

Case Number: A-17-750926-B

\

AA000015



10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

26

27

28

AFFIDAVIT OF SERVICE
DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA
FLAMINGO-PECOS SURGERY CENTER, LLC a Case No.:A-17-750926-B
Nevada limited liability company, Timothy R. Mulliner, Esq No. 10692
MULLINER LAW GROUP, CHTD
Plaintiff(s) 101 Convention Center Drive Suite 650
V. Las vegas, NV 89109
(702) 240-8545
William Smith MD, an individual; et al Attorneys for the Plaintiff
Defendant(s) Client File#

I, Tanner Trewet, being sworn, states: That I am a licensed process server registered in Nevada. I received a copy of
the Summons; Complaint, from MULLINER LAW GROUP, CHTD

That on 6/6/2017 at 7:48 AM at 202 South Royal Ascot Drive, Las Vegas, NV 89144-4310 I served Pankaj Bhatanagar,
M.D. with the above-listed documents by personally delivering a true and correct copy of the documents by leaving with
Melissa Bhatanagar whose relationship is Co-Resident/Wife.

That the description of the person actually served is as follows:
Gender: Female, Race: Caucasian, Age: 35-45, Height: 5'6", Weight: 140 Ibs., Hair: Blonde, Eyes:Blue

I being duly sworn, states: that all times herein, Affiant was and is over 18 years of age, not a party to or interested in
the procccdmg which this Affidavit is made. I declare under perjury that the foregoing is true and correct.

Date: g / ‘}U

e et

Vi
B e
r'é/’(,bz/
Tanner Trewet L

Registered Work Card# R-075655
State of Nevada (No Notary Per NRS 53.045)

Service Provided for:
Nationwide Legal Nevada, LLC
626 S. 7th Street

Las Vegas, NV 89101

(702) 385-5444

Nevada Lic # 1656
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Electronically Filed
6/23/2017 3:04 PM
Steven D. Grierson

CLERK OF THE COU
MTD Cﬁ;‘“_‘é ,ﬂa«-

Bryce K. Kunimoto, Esq.
Nevada Bar No. 7781
bkunimoto@hollandhart.com
Robert J. Cassity, Esq.
Nevada Bar No. 9779
beassity(@hollandhart.com
Erica C. Smit

Nevada Bar No. 13959
ecsmit@hollandhart.com
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134
Phone: (702) 222-2542

Fax: (702) 669-4650

Attorneys For Defendants Matthew Ng MD
incorrectly named Mathew Ng MD
and Pankaj Bhatnagar MD incorrectly named

Pankaj Bhatanagar MD
DISTRICT COURT
CLARK COUNTY, NEVADA
FLAMINGO-PECOS SURGERY CENTER, Case No. :A-17-750926-B
LLC, a Nevada limited liability company; Dept. No. :XV
Plaintiff, DEFENDANTS DR. MATTHEW NG AND)
DR. PANKAJ BHATNAGAR’S MOTION
V. TO DISMISS
WILLIAM SMITH MD, an individual, Hearing Date:
PANKAJ BHATANAGAR MD, an ) )
individual; MARJORIE BELSKY MD, an Hearing Time:

individual; SHELDON FREEDMAN MD, an
individual; MATHEW NG MD, an
individual; DANIEL BURKHEAD MD, an
individual; DOE MANAGERS,
DIRECTORS AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

Defendants Dr. Matthew Ng and Dr. Pankaj Bhatnagar (collectively, the “Defendants”),
by and through their attorneys of record at HOLLAND & HART LLP, hereby move this Court to
dismiss all claims for relief against the Defendants. Specifically, the Defendants move to dismiss

Page 1 0of 13

9946918_1

AA000017

Case Number: A-17-750926-B



HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89134

[um—

2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiff’s negligence based claims and breach of fiduciary duty. This motion is made pursuant
to NRCP 12(b)(5) and EDCR 2.20, the Memorandum of Points and Authorities, the pleadings
and papers on file herein, and any oral argument this Court may allow.

DATED this 23rd day of June, 2017

HOLLAND & HART LLP

T 0 o

Bryce K. Kunimoto, Esq.
Robert J. Cassity, Esq.

Erica C. Smit, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

Phone: (702) 222-2542

Fax: (702) 669-4650

Attorneys For Defendants Matthew Ng MD
and Pankaj Bhatnagar MD
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NOTICE OF MOTION

TO: ALL INTERESTED PARTIES

PLEASE TAKE NOTICE that DR. PANKAJ BHATNAGAR AND DR. MATTHEW,
NG’S MOTION TO DISMISS will come for hearing before Department XV of the above-
entitled Court on the 2_1 day of July 2017 atg_:_(_)_Q_A.m.

oy e

Bryce K. Kunimoto, Esq.
Robert J. Cassity, Esq.

Erica C. Smit, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

DATED this 23rd day of June, 2017

Attorneys for Defendant Dr. Pankaj Bhatnagar and
Dr. Matthew Ng.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANTS’ MOTION TO DISMISS

I

INTRODUCTION

Defendants Dr. Pankaj Bhatnagar and Dr. Matthew Ng (collectively “Defendants™),
former officers of Plaintiff Flamingo-Pecos Surgery Center, LLC are also victims of the
despicable conduct caused by Robert Barnes, the Plaintiff’s former officer manager, who
embezzled monies from the Plaintiff. Though there are no allegations of any intentional
misconduct by Defendants, the Plaintiff seeks to shift liability to the Defendants for thej
intentional wrongful conduct of Plaintiff’s former officer manager.

Here, Plaintiff has alleged claims based on negligence and breach of fiduciary duty.

The negligence claims must be dismissed under the economic loss doctrine because

negligence claims must result in physical injury to Plaintiff’s person or property. Money is nof

Page 3 of 13
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considered property. Economic injury cannot serve as a basis for a negligence claim. The
Nevada Supreme Court previously held that “[blecause [Plaintiff’s] claimed damages are purely
economic in nature, the district court erred in failing to dismiss [Plaintiff’s] negligence claim
pursuant to the economic loss doctrine.”

Furthermore, even if Plaintiff could allege physical injury to person or property (which it
cannot), Plaintiff’s claims for negligent hiring/supervision/retention must be dismissed because
these claims impose liability only on an employer (as opposed to the employee). The Complaint
does not allege the Defendants were the employer of Mr. Barnes, but instead acknowledges
through the Complaint that Mr. Barnes “was Plaintiff’s Office Manager” (Comp. Y 20, 22, 24,
48, 53) and that Mr. Barnes’ employment was with Plaintiff (Id. at 49 37, 43, 44 “Plaintiff’s
employment of Barnes”)(See also /d. at § 47 “Barnes continued employment as Plaintiff’s Office]
Manager”).

In addition, Plaintiff’s claim for breach of fiduciary duty of care must also be dismissed
as a matter of law because the Complaint does not plead particularized allegations that overcome
the powerful statutory protections afforded to business decisions made by Nevada officers and
directors. First, the Complaint does not plead with particularity allegations to overcome the basic
and express statutory presumption that that “Directors and officers, in deciding upon matters of
business, are presumed to act in good faith, on an informed basis and with a view to the interests
of the corporation.” NRS 78.138(3). Second, the Complaint does not plead with particularized
allegations that either Dr. Ng or Dr. Bhatnagar engaged in “intentional misconduct, fraud or 4
knowing violation of law” (See NRS 78.138(7)) which is necessary to overcome the business
judgment rule. Rather, Plaintiff alleges that the Defendants were merely “asleep at the wheel.”

Accordingly, Plaintiff’s claims based in negligence and breach of fiduciary duty must be

dismissed as a matter of law.
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I1.
SUMMARY OF PLAINTIFF’S ALLEGATIONS!

Plaintiff alleges that Dr. Pankaj Bhatnagar? and Dr. Matthew Ng? were both managers,
directors and/or officers of the Plaintiff. Comp. 496, 12. Plaintiff has conducted business in
Clark County for many years as an entity associated with a group of surgeons performing
surgeries at an ambulatory surgery center located at 10195 West Twain Avenue, Las Vegas,
Nevada §9147. Id. at § 19. Robert J. Barnes (“Barnes”) was the Plaintiff’s office manager (/d.
99 20, 22, 24, 48, 53) and he has since pled guilty to embezzlement and stealing funds from
Plaintiff. /d. at § 20.

Plaintiff alleges that the Defendants hired Mr. Barnes on October 5, 2006 for the position
of Plaintiff’s office manager. /d. at § 21. Plaintiff concedes that Mr. Barnes’ employer was the
Plaintiff. /d at 37,43, 44 and 47. Mr. Barnes’ functions and responsibilities extended to
Plaintiff’s full financial workings, accounts and books. /d. at § 22. Plaintiff alleges that the
Defendants failed to conduct the necessary due diligence regarding Barnes and negligently hired
him as Plaintiff’s Office Manager. /d. at § 24. Plaintiff alleges that Defendants failed to
supervise, oversee and/or monitor Barnes for many years during Barnes’ crime spree, allowing a
ctiminal to effectuate and conduct his embezzlement and theft from Plaintiff. /d. at q25.
Plaintiff alleges that the Defendants failed — for an unreasonably lengthy period of time — to
remove Barnes from his position as Office Manager, and to block Barnes’ access to Plaintiff’s
funds and assets. Id. at  31. Plaintiff alleges that Defendants were “asleep at the wheel” by
allowing Barnes’ embezzlement and theft continue unabated. /d. at § 52. Barnes admitted in
subsequent criminal proceedings (brought by the U.S. Government against Barnes) that Barnes
embezzled at least $1.2 million during the course of his crime spree over many years. /d. at g 28.

Upon discovery Barnes’ embezzlement and theft, Defendants failed to (a) demand that Barnes

! To be clear, Defendants vehemently dispute the numerous false allegations asserted in the Complaint. For
purposes of considering the instant motion, however, the factual allegations are presented as alleged.

2 Plaintiff’s Complaint incorrectly spelled Dr. Bhatnagar.
3 Plaintiff’s Complaint incorrectly spelled Dr, Matthew Ng.
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return Plaintiff’s funds and assets; (b) pursue Barnes; and (c) file a cause of action against
Barnes, with such failures resulting in substantial damages against Plaintiff. /d. at  35.
III.
LEGAL ANALYSIS

A. Legal Standard Under Rule 12(b)(5)

Rule 12(b)(5) of the Nevada Rules of Civil Procedure (“NRCP”) specifically provides
that the defense of failure to state a claim upon which relief can be granted may be made by
motion. Gull v. Hoalst, 77 Nev. 54, 59, 359 P.2d 383, 385 (1961); NRCP 12(b)(5). In Buzz
Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670, 672 (2008), the
Nevada Supreme Court stated that when ruling on a motion to dismiss, the Court must
“recognize all factual allegations in [the plaintiff’s] complaint as true and draw all inferences in
its favor.” However, only “fair” inferences arising from the pleading must be accepted by the
court. Simpson v. Mars, Inc., 113 Nev. 188, 190, 929 P.2d 966, 967 (1997). In addition, the
court need not accept as true conclusory allegations or legal characterizations of counsel. See
Western Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981) (interpreting substantively
identical FED. R. Civ. P. 12(b)(6)). Dismissal for failure to state a claim “can be based on the
lack of a cognizable legal theory or the absence of sufficient facts alleged under a cognizable
legal theory.” E.g., Balistreri v. Pacifica Police Dept., 901 F.2d 696, 699 (9th Cir. 1990)
(quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)).

B. Plaintiff’s Negligence Based Claims Must Be Dismissed Because They are

Barred Under the Economic Loss Doctrine.

Absent injury to person or property, a plaintiff may not recover in negligence for
economic loss. Here, Plaintiff’s Complaint includes claims for Negligent Hiring Against All
Defendants (First Cause of Action), Negligent Supervision Against All Defendants (Second
Cause of Action) and Negligent Retention Against All Defendants (Third Cause of Action). All
of these three claims are based on negligence but yet Plaintiff’s alleged damages are pure

monetary losses. Specifically, Plaintiff alleges that “Barnes embezzled and stole vast sums of
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Plaintiff’s funds and assets [totaling] at least $1.2 million during the course of his crime spree
over many years.” Comp., §28.

Plaintiff’s negligence based claims must be dismissed under Rule 12(b)(5) because the
Complaint does not allege that Plaintiff suffered any physical injury to its person or property.
The Nevada Supreme Court has held that “[t]he well established common law rule is that absent
[] any injury to person or property, a plaintiff may not recover in negligence for economic loss.”
Local Joint Executive Bd. of Las Vegas, Culinary Workers Union, Local No. 226 v. Stern, 98
Nev. 409, 411, 651 P.2d 637, 638 (1982)(citing Robins Dry Dock & Repair Co., v. Flint, 275
U.S. 303, 48 S.Ct 14 (1927). The starting point in Nevada for the Economic Loss Doctrine is
Stern, which expressly applied the doctrine for the first time and set forth in its underlying
rationale.

Since Stern, the Nevada Supreme Court has many times reaffirmed the Economic Loss
Doctrine. For example, in Arco Prods. Co. v. May, 113 Nev. 1295, 948 P.2d 263 (1997), a
franchisee of an AM/PM Mini Market sued its franchisor for a defective cash register, which
often failed to scan purchases made by customers. The franchisee sued under theories of
negligence and strict liability. The Court granted a motion to dismiss with regard to the strict
products liability claim, but a jury awarded damages on the negligence claim. The Nevada
Supreme Court reaffirmed its position that the doctrine applies equally to claims of negligence
and strict liability. The Court then reversed the negligence verdict due to the fact that the
claimed damages were “purely economic in nature.” Arco, 113 Nev. at 1298. The Nevada
Supreme Court held that “[bJecause [Plaintiff’s] claimed damages are purely economic in
nature, the district court erred in failing to dismiss [Plaintiff’s] negligence claim pursuant to the
economic loss doctrine.” /d. The Nevada Supreme Court specifically reaffirmed the well-
founded common law rule that “absent... injury to person or property, a plaintiff may not
recover in negligence for economic loss.” 4rco, 113 Nev. at 1299.

Moreover, the Nevada Supreme Court addressed a similar case to the one at issue. See
Jordan v. State of Nevada on Relation to the Dept. of Motor Vehicles, 121 Nev. 44, 110 P.3d 30
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(2005). In Jordan, the Court noted that even assuming a motel owner had a duty to inform
Plaintiff that a motel guest was a scam artist, the economic loss rule precluded the Plaintiff from
bringing a negligence claim against the motel owner. The Nevada Supreme Court held that a
plaintiff “failed to sufficiently state any cause of action for negligence” because he “did not
allege that he was physically harmed or injured in any way other that through [a scam artist’s]
appropriation of a sum of money.” Jordan?, 121 Nev. at 51.

Plaintiff’s Complaint seeks damages for economic loss only, and binding Nevada
Supreme Court authority directs adjudication as a matter of law. Plaintiff’s negligence based
claims are an attempt “to pound a square peg in a round hole” for purposes of manufacturing
legal liability where none exists. For these reasons, all of Plaintiff’s negligence based claims
must be dismissed which include the following: (1) Negligent Hiring Against All Defendants
(First Cause of Action); (2) Negligent Supervision Against All Defendants (Second Cause of
Action); and (3) Negligent Retention Against All Defendants (Third Cause of Action).

C. Plaintiff’s claims for negligent hiring/supervision/retention must be
dismissed because these claims impose liability on an employer (as opposed
to the employee)

Moreover, even if the Plaintiff could show physical injury to person or property (which
Plaintiff does not and cannot allege), the tort of negligent hiring (first cause of action), negligent
supervision (second cause of action) and negligent retention (third cause of action) are claims
against an employer (as opposed to the employee). In this case, Plaintiff’s Complaint
acknowledges that Mr. Barnes, the person who embezzled monies from the Plaintiff, was
“Plaintiff’s Office Manager.” Comp. Y 20, 22, 24, 48, 53) and that Mr. Barnes’ employment
was with Plaintiff (/d. at 4 37, 43, 44 “Plaintiff’s employment of Barnes™)(See also Id. at § 47
“Barnes continued employment as Plaintiff’s Office Manager™). In other words, the Complaint
acknowledges that Mr. Barnes’ employment was with the Plaintiff, and not the individual

physician Defendants. The torts of negligent hiring/supervision/retention are all claims against

4 This case was abrogated by Buzz Steew, LLC v. City of North Las Vegas, 124 Nev. 224 (2008)
on unrelated grounds.
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an “employer” who in this case is the Plaintiff.

“The tort of negligent hiring and supervision creates employer liability when
the employer exacerbates the normal risks to be borne by the business through
the employer’s own negligence.” (emphasis added) Wright v. Watkins and
Shepard Trucking, Inc., 968 F.Supp.2d 1092, 1095 (2013).

The Nevada Supreme Court recognized that “negligent hiring liability is
imposed ‘when the employer knew or should have known that the employee was

9%

violent or aggressive and might engage in injurious conduct.”” (emphasis added)
Hall v. SFF, 112 Nev. 1384, 1392, 930 P.2d 94, 99 (1996)(citing Yunker v.
Honeywell, Inc., 496 N.W.2d 419, 422 (Minn. Ct.App. 1993)).

“The tort of negligent training and supervision imposes direct liability on the
employer if (1) the employer knew that the employee acted in a negligent
manner, (2) the employer failed to train or supervise the employee adequately,
and (3) the employer's negligence proximately caused the plaintiffs injuries.”
(emphasis added). Helle v. Core Home Health Services of Nevada, 2008 WL
6101984 at * 3 (Nov 20, 2008, Nev.)

“To prove negligent su[;ervision/retention, a plaintiff must establish that the
‘employer knew or should have known its employee behaved in a dangerous or
otherwise incompetent manner, and that the employer, armed with that actual or

constructive knowledge, failed to adequately supervise the employee.” (emphasis

added) ETT, Inc. v. Delgada, 2010 WL 3246334 at * 7 (April 29, 2010, Nev.)

Moreover, even if the Plaintiff had alleged injury to person or property (which it has

not), the torts of negligent hiring/supervision/retention are all claims against an “employer.” In

this case, the employer was Plaintiff itself (as opposed to the individual defendants, including

Dr. Bhatnagar and Dr. Ng). Because there is no allegation that Dr. Bhatnagar and Dr. Ng were

the employers of Barnes, the claims for negligent hiring/supervision/retention must be

dismissed as against the Defendants.
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D. Plaintiff’s Breach of Fiduciary Duty of Care Claim Fails as a Matter of Law.

Plaintiff’s claim for breach of fiduciary duty of care must be dismissed against
Defendants because this claim is governed by an express statutory scheme that protects officers
and directors by strictly limiting the circumstances in which they can be held personally liable
for their business decisions. First, NRS 78.138(3)° establishes a presumption that “Directors
and officers, in deciding upon matters of business, are presumed to act in good faith, on an
informed basis and with a view to the interests of the corporation.” Second, NRS 78.138(7)
provides that in order to state a damages claim against officers and directors, a plaintiff must
allege that the defendants breached their fiduciary duties and that they engaged in “intentional
misconduct, fraud or a knowing violation of law.” The liability imposed upon directors and

officers is set forth in NRS 78.138(7) which, inter alia, states as follows:

7. Except as otherwise provided in NRS 35.230, 90.660, 91.250,
452.200, 452.270, 668.045 and 694A.030, or unless the articles of
incorporation or an amendment thereto, in each case filed on or after
October 1, 2003, provide for greater individual liability, a director or
officer is not individually liable to the corporation or its stockholders
or creditors for any damages as a result of any act or failure to act in
his or her capacity as a director or officer unless it is proven that:

(a) The director’s or officer’s act or failure to act constituted a breach of
his or her fiduciary duties as a director or officer; and

(b) The breach of those duties involved intentional misconduct,
fraud or a knowing violation of law.

(emphasis added).

Here, Plaintiff alleges that “Defendants were ‘asleep at the wheel’ in completely
neglecting this duty, and Defendants let Barnes embezzlement and theft continue unabated.”
Comp., § 52. The Plaintiff also alleges that Defendants failed to “(a) oversee, supervise,

monitor and discipline Plaintiff’s Office Manager, who was embezzling and stealing from

> Though NRS 78 is the Nevada Corporations code and the Plaintiff is a limited liability company,
Nevada Courts have consistently applied the law of corporations to LLC’s for purposes of the business
judgment rule. Guy v. Casal Institute of Nevada, LLC, 2015 WL 56048, at *2 (Jan 5, 2015, D. Nev.)
(citing Montgomery v. eTrepped Technologies, LLC, 548 F.Supp.2d 1175, 1179 (D. Nev. 2008)
(recognizing that federal and state courts have consistently applied the law of corporations to LLCs
for piercing the corporate veil, the ‘alter ego’ doctrine, the ‘business judgment rule,” and derivative
actions).” (emphasis added).
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Plaintiff; (b) supervise, care for, monitor or review Plaintiff’s books, accounts, and finances
while Barnes was Plaintiff’s Office Manager; (c) expeditiously remove Barnes from the position
of Plaintiff’s Office Manager upon the discovery of Barnes’ embezzlement and theft (d) audit,
investigate and/or determine the extent of Barnes’ embezzlement and theft; (e) pursue Barnes in
behalf of Plaintiff in order to recover Plaintiff’s assets, funding and interests from Barnes; and
(f) take appropriate, reasonable and necessary steps to protect Plaintiff’s interest vis-a-vis
Barnes and certain Defendants.” Id., § 53.  While Plaintiff alleges that Defendants failed to
take these actions, this does not rise to the level of alleging that Defendants engaged in
“intentional misconduct, fraud or a knowing violation of law.” Moreover, even if Plaintiff
could assert such an allegation, the Nevada Supreme Court requires, pursuant to NRS
78.138(7), the claim must be pleaded “with particularity” pursuant to Rule of Civil Procedure
Ib). Inre AMERCO Derivative Lit., 127 Nev. 196, 223, 252 P.3d 681, 700 (2011). Simply
put, Plaintiff’s Complaint does not contain allegations (including under the heightened pleading
standard) that the Defendants acted with “intentional misconduct, fraud or a knowing violation
of law” which is necessary to overcome Nevada’s statutory business judgment rule
presumption. Because Plaintiff has not asserted facts necessary to overcome Nevada’s statutory
business judgment rule presumption, Plaintiff’s claim for breach of fiduciary duty must be

dismissed as a matter of law.
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of law;

9946918_1

IV.
CONCLUSION

Accordingly, the following claims asserted by the Plaintiff must be dismissed as a matter

(1) Negligent Hiring Against All Defendants (First Cause of Action);

(2) Negligent Supervision Against All Defendants (Second Cause of Action);

(3) and Negligent Retention Against All Defendants (Third Cause of Action); and

(4) Defendants’ Breach of Fiduciary Duty of Care to Plaintiff (Fourth Cause of Action).

DATED this 23rd day of June, 2017

72 e //’/

Bryce K. Kunimoto, Esq.

Robert J. Cassity, Esq

Erica C. Smit, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

Attorneys for Defendant Dr. Pankaj Bhatnagar and
Dr. Matthew Ng.

Page 12 of 13

AA000028




HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89134

O X 0 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of June, 2017, I served a true and correct copy of

the foregoing DEFENDANTS DR. MATTHEW NG AND DR. PANKAJ BHATNAGAR’S

MOTION TO DISMISS was served by the following method(s):

X

Timothy R. Mulliner, Esq.

Mulliner Law Group CHTD

101 Convention Center Drive Ste 650
Las Vegas, Nevada 89109
tmulliner@mullinerlaw.com

]

]

]

9946918 _1

Electronic: by submitting electronically for filing and/or service with the Eighth
Judicial District Court’s e-filing system and served on counsel electronically in
accordance with the E-service list to the following email addresses:

Todd E. Kennedy

Black and Lobello PLLC

10777 West Twain Avenue, Ste 300
Las Vegas, Nevada 89135
tkennedy@blacklobellolaw.com

U.S. Mail: by depositing same in the United States mail, first class postage fully
prepaid to the persons and addresses listed below:

Email: by electronically delivering a copy via email to the following e-mail address:

Facsimile: by faxing a copy to the following numbers referenced below:

//4 @ /%
Al Employe¢ of Holland & Hart LLp

Page 13 of 13

AA000029




Gordon & Rees LLP

300 South 4™ Street, Suite 1550
Las Vegas, NV 89101

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
6/26/2017 6:05 PM
Steven D. Grierson

CLERK OF THE COUE :I
MDSM Cﬁfu—l&

ROBERT E. SCHUMACHER, ESQ
Nevada Bar No. 7504

GORDON & REES LLP

300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101

Telephone: (702) 577-9300

Direct Line: (702) 577-9319
Facsimile: (702) 255-2858

Email: rschumacher@gordonrees.com

Attorney For: Defendant
DANIEL L. BURKHEAD, M.D., LTD.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

FLAMINGO-PECOS SURGERY CENTER, LLCa ) CASENO. A-17-750926-B
Nevada limited liability company; DEPT. NO.: XV

DEFENDANT DANIEL
BURKHEAD M.D.’S MOTION TO
DISMISS COMPLAINT

Plaintiff.
VS.

William Smith MD, an individual; Pankaj
Bhatanagar MD, an individual; Marjorie Belsky MD,
an individual; Sheldon Freedman MD, an individual;
Mathew Ng MD, and individual; Daniel Burkhead
MD, an individual; and DOE MANAGERS,
DIRECTORS AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

N N N N N N N N N N N N N N N N

DEFENDANT DANIEL BURKHEAD M.D.’S MOTION TO DISMISS COMPLAINT

Defendant, DANIEL L. BURKHEAD, M.D., (hereinafter “Dr. Burkhead” or
“Defendant”) by and through his attorney of record, Robert E. Schumacher, Esq., of the law firm
of GORDON & REES SCULLY MANSUKHANI, hereby submits this Motion to Dismiss
Complaint (“Motion”) filed by Plaintiff FLAMINGO-PECOS SURGERY CENTER, LLC
(“Plaintiff”).
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This Motion is brought pursuant to Nevada Rules of Civil Procedure 12(b)(5) and is
based upon the attached Memorandum of Points and Authorities and any exhibits attached
thereto, the pleadings and papers on file herein and any oral argument that may be presented at

the time of hearing on this matter.

RD REES LLP
Dated: June 26, 2017 GORDON & S

By: /s/ Robert E. Schumacher
ROBERT E. SCHUMACHER, ESQ
Nevada Bar No. 7504
300 South Fourth Street
Suite 1550
Las Vegas, Nevada 89101
Attorney for Defendant
DANIEL L. BURKHEAD, M.D.

NOTICE OF MOTION

PLEASE TAKE NOTICE that DEFENDANT DANIEL BURKHEAD, M.D.’S
MOTION TO DISMISS COMPLAINT PURSUANT TO NRCP 12(B)(5), will be heard on the
27 dayof July 2017, at the hour of 9:00 a.m.b(. or as soon as counsel may

be heard in the Department XV of the District Court, Clark County, Nevada.

Dated: June 26,2017 GORDON & REES LLP

By:  /s/Robert E. Schumacher
ROBERT E. SCHUMACHER, ESQ
Nevada Bar No. 7504
300 South Fourth Street
Suite 1550
Las Vegas, Nevada 89101
Attorney for Defendant
DANIEL L. BURKHEAD, M.D.
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MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

The Plaintiff in this case was a local ambulatory surgery center (“ASC”) set up as a
Nevada limited liability company. The ASC has an Operating Agreement that established that
the company would be run by and through its annually elected Board of Managers. Numerous
local physicians invested in the ASC and became owners, some serving from time to time (on a
volunteer basis) on the company’s Board of Managers. Defendant Burkhead is one such
physician; however, he resigned from the Board of Managers prior to the occurrence of many of
the significant events alleged in Plaintiff’s Complaint. Since that time, Plaintiff’s status as a
Nevada business entity has been revoked.

Plaintiff alleges that Defendants negligently hired, supervised and trained a former
employee, Robert Barnes, who served as the company’s Administrator. Plaintiff terminated Mr.
Barnes after it discovered millions of dollars of revenue could not be accounted for. He
ultimately was charged with and convicted of embezzling millions of dollars from Plaintiff.
Plaintiff also alleges that Defendants breached a fiduciary duty of care they purportedly owed to
Plaintiff.

Plaintiff’s operating agreement requires it to defend and indemnify Defendant Burkhead
for any liability and/or acts he performed within the scope of his duties as a member of the Board
of Managers under the operating agreement or as a member of the company, unless in doing so
he was grossly negligent or acted willfully. Here, Plaintiff failed to allege that Defendant was
grossly negligent or that his actions amounted to willful misconduct. In fact, the Complaint
alleges only that Defendant Burkhead was negligent in doing those things that are purported to
be tortious. For these reasons, Plaintiff’s Complaint should be dismissed as against Defendant
Burkhead. Alternatively, this Court should stay this action until Plaintiff rectifies it corporate
status, which is currently revoked by the Nevada Secretary of State.

/1
/1
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II. STATEMENTS OF FACTS

Defendant was a member of Plaintiff Flamingo Pecos Surgery Center, which is currently
a defunct business entity. Plaintiff’s corporate status is currently listed as “revoked” by the
Nevada Secretary of State. See Exhibit 1. Plaintiff does not have standing to pursue this action
while its corporate status is revoked. As such, this case should be stayed for a brief, reasonable
amount of time so that Plaintiff has the opportunity to cure its revoked corporate status. Until
such time, Plaintiff cannot pursue its claims. If Plaintiff fails to rectify its corporate standing this
suit should be dismissed for lack of standing.

Defendant alleged actions that form the basis of Plaintiff’s claims were performed while
Defendant was acting within the scope and authority of his employment under Plaintiff’s
operating agreement. Pursuant to the operating agreement, Defendant is not liable for any
liability and/or acts that are performed by him that is within the scope of the authority conferred
under the operating agreement, unless those actions amount to gross negligence or willful
misconduct. Plaintiff has failed to allege that Defendant was grossly negligent or acted with
willful misconduct in its Complaint. Thus, Defendant cannot be held liable by Plaintiff for his
alleged actions since the operating agreement precludes suits against Defendant for ordinary
negligence. For these reasons, Plaintiff’s complaint should be dismissed.

II1. DISCUSSION
A. Legal Standard

1. Motion to Dismiss

Pursuant to NRCP 12(b)(5), a complaint may be dismissed for failure to state a claim for
which relief may be granted. A complaint must be dismissed when it is beyond a doubt that
there is no set of facts which, if accepted by the trier of fact, would entitle the Plaintiff to relief.
See Simpson v. Mars Inc., 113 Nev. 188 929 P.2d 966 (1997). Nevada courts are to construe the
pleadings liberally and draw every fair inference in favor of the nonmoving party. Id.

/17
/17
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B. This Court Should Dismiss the Claims Against Defendant

1. Plaintiff’s Operating Agreement Precludes Suit Against its Members for Ordinary
Negligence so the Complaint Should be Dismissed

Plaintiff’s operating agreement, Section 7.8, contains the following indemnity provision:

Indemnification. The Company shall indemnify the officers and Board of Managers of
the Company, and the officers, directors and shareholders of any Manager which is a
corporation in accordance with the applicable law and the articles of organization, by-
laws and other governing documents of such corporation, for any liability incurred
and/or for any act performed by them within the scope of the authority conferred on
them by this Agreement, and/or for any act omitted to be performed, except for
their gross negligence or willful misconduct, which indemnification shall include all
reasonable expenses incurred, including reasonable legal and other professional fees and
expenses. The doing of any act or failing to do any act by an officer or a Board member,
the effect of which may cause or result in loss or damage to the Company, if done in
good faith to promote the best interests of the Company, shall not subject the office or
Board member to any liability to the Members except for gross negligence or willful
misconduct.

See Exhibit 2, Plaintiff’s Operating Agreement, Section 7.8 (emphasis added). Here, Defendant
was a member of the Board of managers for Plaintiff. Plaintiff claims that Defendant is liable for
negligent training, supervision, and retention of Plaintiff’s former office manager Robert Barnes.
Plaintiff also claims that Defendant breached his fiduciary duty of care to Plaintiff.

These claims relate to acts allegedly performed by Defendant while acting within the
scope of the authority conferred to him under the operating agreement since hiring, supervising,
and retaining an office manager is clearly within the scope of duties given to members of the
Board of Managers. The Board of Managers has the power to employ and retain persons to act
as employees. See Exhibit 2, Section 7.3(c). Further, any power not specifically enumerated
under the operating agreement rests with the Board of Managers. See Exhibit 2, Section 7.1.
Thus, any actions taken by Defendant with respect to his alleged negligent hiring, supervision,
and retention of Mr. Barnes were performed within the scope of the authority conferred to him
under the operating agreement. As such, Defendant can only be held liable for such actions if
they amount to gross negligence or willful misconduct.

Here, Plaintiff has failed to plead to otherwise allege that Defendant has acted with gross

negligence or willful misconduct anywhere in the Complaint. See generally, Complaint. Thus,
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if Defendant is found liable for the allegations in the Complaint, Plaintiff would be forced to
indemnify Plaintiff for any loss he incurred in this action. This would amount to a clear waste of
scarce judicial resources, and courts should not be used for an entity to essentially sue itself
despite the clear benefits this would provide to law firms. For these reasons, this Court should

dismiss this action with prejudice.

2. Alternatively, the Claims Against Dr. Burkhead Should be Stayed Since Plaintiff
Lacks Standing to Maintain this Action

Plaintiff’s Charter with the Nevada Secretary of State is currently listed as revoked. See
Exhibit 1. When the revoked corporate status is brought to the attention of the court by a
motion, a reasonable period of time should be allowed to the entity to bring its status back to
current. See A4 Primo Builders, LLC v. Washington, 126 Nev. 578 (2010). Dismissal of an
action due to forfeiture of an entities charter should not be ordered without first staying the
action for a brief period of time to allow the entity to be reinstated by the Secretary of State. Id.

Here, should the Court reject the above bases for this Motion, Defendant requests that
this Court stay the instant action for a brief, reasonable period of time in order for Plaintiff to
bring its status with the Nevada Secretary of State to current. If Plaintiff fails to do so within a
reasonable period of time, then this Court should dismiss the Complaint since Plaintiff will not
have standing to maintain this action. Defendant contends that thirty days is a brief, reasonable
amount of time for which Plaintiff should be given to remedy its corporate status with the
Nevada Secretary of State. If Plaintiff fails to do so this Complaint should be dismissed with
prejudice.

/17
/17
/17
/17
/17
/17
/17
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IV.  CONCLUSION

Based on the foregoing, Defendant respectfully requests that this Court dismiss all claims
against him. Alternatively, this Court should stay this action for a reasonable time to allow
Plaintiff to reinstate its charter with the Nevada Secretary of State, and if it fails to do so within

this reasonable period of time then this action should be dismissed.

Dated: June 26, 2017 GORDON & REES LLP

By:  /s/Robert E. Schumacher
ROBERT E. SCHUMACHER, ESQ
Nevada Bar No. 7504
300 South Fourth Street
Suite 1550
Las Vegas, Nevada 89101
Attorney for Defendant
DANIEL L. BURKHEAD, M.D.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) and Administrative Order 14-2, effective June 1, 2014, and
N.E.F.C.R. Rule 9, I certify that [ am an employee of GORDON & REES SCULLY
MANSUKHANI LLP and that on this 26" day of June, 2017, I did cause a true correct copy of
DEFENDANT DANIEL BURKHEAD M.D.’S MOTION TO DISMISS COMPLAINT to be
served via the Court’s electronic filing service on all parties listed below (unless indicated

otherwise):

Timothy R. Mulliner, Esq.

Mulliner Law Group Chtd.

101 Convention Center Drive, Suite 650
Las Vegas, Nevada 89109

Attorney for Plaintiff

/s/ Andrea Montero

An Employee of Gordon & Rees LLP
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Entity Details - Secretary of State, Nevada

Page 1 of 3

FLAMINGO-PECOS SURGERY CENTER, LLC

Business Entity Information

Status: | Revoked File Date: | 1/9/2002
Domestic Limited-Liability i
Type: Entity Number: | LLC240-2002
Company
Qualifying State: | NV List of Officers Due: | 1/31/2015
Managed By: | Managers Expiration Date: | 1/9/2502
NV Business iD: | NV20021004335 Business License Exp: | 1/31/2015

Additional Information

Central Index Key:

Registered Agent Information
Registered Agent resigned

Financial Information

No Par Share Count;

o

Capital Amount: | $ 0

No stock records found for this company

;_j Officers

Jinclude inactive Officers

Manager - WILLIAM D SMITH MD

Address 1: | 10195 W. TWAIN AVE Address 2:
City: | LAS VEGAS State: | NV
Zip Code: | 89147-6727 Country: { USA
Status: | Active Email:
Manager - CHARLES TADLOCK MD
Address 1: {10195 W. TWAIN AVE Address 2:
City: | LAS VEGAS State: | NV
Zip Code: | 89147-6727 Country: | USA
Status: | Active Emaik:
=] Actions\Amendments
Action Type: | Articles of Organization
Document Number: { LLC240-2002-001 # of Pages: | 2
File Date: { 1/9/2002 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | LLC240-2002-004 # of Pages: | 2

AA000039
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Entity Details - Secretary of State, Nevada Page 2 of 3
File Date: | 11/26/2002 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | LLC240-2002-003 # of Pages:
File Date: | 1/16/2004 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | LLC240-2002-002 # of Pages:
File Date: | 1/17/2005 Effective Date:
List of Officers for 2005 to 2006
Action Type: | Annual List
Document Number: | 20060060240-00 # of Pages:
File Date: | 1/30/2006 Effective Date:
(No notes for this action)
Action Type: { Annual List
Document Number: | 20070035531-16 # of Pages:
File Date: | 1/16/2007 Effective Date:
(No notes for this action)
Action Type: | Annuat List
Document Number: | 20080173775-90 # of Pages:
File Date: | 3/10/2008 Effective Date:
08/09
Action Type: | Registered Agent Change
Document Number: | 20090103452-46 # of Pages:
File Date: | 2/2/2009 Effective Date:
2009-2010
Action Type: | Annual List
Document Number: | 20090103453-57 # of Pages:
Fiie Date: | 2/2/2009 Effective Date:
2009-2010
Action Type: | Annual List
Document Number: | 20100010732-96 # of Pages:
File Date: { 1/8/2010 Effective Date:
{No notes for this action)
Action Type: | Registered Agent Change
Document Number: ; 20100213597-40 # of Pages:
File Date: | 4/2/2010 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | 20110117689-36 # of Pages:
File Date: | 2/16/2011 Effective Date:
AA000040
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{No notes for this action)

Entity Details - Secretary of State, Nevada

Page 3 of 3

Action Type: | Merge in
Document Number: | 20110754933-05 # of Pages:
File Date: | 10/20/2011 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | 20120061226-72 # of Pages:
File Date: | 1/27/2012 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number; | 20130138695-98 # of Pages:
File Date; Effective Date:

{No notes for this action)

2/28/2013

Action Type:

Amended List

Document Number:

20130647725-57

# of Pages:

File Date: { 10/2/2013 Effective Date:
{No notes for this action)
Action Type: | Annuatl List
Document Number: ; 20140100816-93 # of Pages:
File Date: | 2/10/2014 Effective Date:
{No notes for this action)
Action Type: | Commercial Registered Agent Resignation
Document Number: | 20150276898-08 # of Pages:
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FLAMINGO-PECOS SURGERY CENTER, LLC

A Nevada Limited Liability Company

OPERATING AGREEMENT

AS INDICATED IN THE FLAMINGO-PECOS SURGFRY
CENTER, LLC COUNTERPART SIGNATURE PAGE AND
SUBSCRIPTION PURCHASE FORM, THIS OPERATING
AGREEMENT PROVIDES FOR BOTH THE POSSIBILITY THAT
KINDRED HOSPITAL LAS VEGAS WILL INVEST IN THE
PROJECT AND THE POSSIBILITY THAT KINDRED HOSPITAL
LAS VEGAS WILL NOT INVEST IN THE PROJECT.
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FLAMINGO-PECOS SURGERY CENTER, LLC

OPERATING AGREEMENT

This Operating Agreement is made and entered into as of the 10th day of December,
2001, by and among the persons identified as Members (collectively the “Members™) in Exhibit
A annexed hereto and incorporated herein. Except as otherwise provided, the capitalized terms
used in this Agreement shall have the meanings set forth in Article [ hereof.

WHEREAS, the Flamingo-Pecos Surgery Center, LLC (the “Company™) has been
formed as a limited liability company under the laws of the State of Nevada by the filing, on or
about the st day of January, 2002 (the “Effective Date™). of the Articles of Organization in the
office of the Secretary of the State of Nevada;

WHEREAS, the Members desire to ensure the availability of ambulatory surgery care
services in the most cost-effective and patient-friendly setting in which such services can be
rendered in Las Vegas, Nevada and the surrounding areas;

WHEREAS, the Members have determined that the creation of a limited liability
company 1o operate a Medicare certified surgical center formed and organized under the laws of
the State of Nevada will provide cost-efficient patient care and will produce quality results for
patients residing in Las Vegas, Nevada and the surrounding areas;

WHEREAS, the Company is being formed by two (2) or three (3) classes of Members,
including (1) physicians practicing in the Las Vegas, Nevada area ("Class A Members” or
“Physician Class Members™); (2) if. and only if, it invests, Kindred Hospital Las Vegas
("Kindred Hospital” or “Class B Member” or “Institutional Class Member™); and (3) Regent
Surgical Health, LLC and certain affiliates thereof (the “Class C Member™).

WHEREAS, the Members own all of the membership interests in the Company (the
“Units™); and

WHEREAS, the Members desire to enact this Operating Agreement to provide for their
respective rights, obligations and duties with respect to the Company, and the management and
governance of the Company.

NOW, THEREFORE, in consideration of the mutual covenants herein expressed, and
for other valuable consideration, the receipt of which is hereby acknowledged, the parties hereto
hereby agrec as follows:

ARTICLE |
Definitions

The following defined terms used in this Agreement shall have the meanings specified
below:

“Act” shall mean Chapter 86 of the Nevada Revised Statutes, as in effect at the time of
the tnitial filing of the Articles, and as thereafter amended from time to time.

AA000048



“Adjusted Capital Account Deficit” shall mean, with respect to any Member, the deficit
balance, if any, in such Member's aggregate Capital Account as of the end of the relevant fiscal
year, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is
obligated to restore pursuant to any provision of this Agreement or is deemed to be obligated to
restore pursuant to Regulations Section 1.704-2(g)(1) and 1.704-2(i}5); and

(b Debit 1o such Capital Account the items described in Regulations Section
1.704-1(b)(2)(11)(d)4), (5) and (6).

The foregoing definition is intended to comply with the provisions of Regulations Section
1.704-1(b)}(2)(ii}(d) and shall be interpreted consistently therewith.

“Adjusted Capital Contribution” shall mean a Member's aggregate Capital Contribution
to the Company reduced by all distributions made to such Member under Article VI hereof,

“Affiliated Person™ or “Affiliate™ shall mean, with reference to a specified Person, (a)
any member of such Person’s Immediate Family, (b} any Person who owns directly or indirectly
ten percent (10%) or more of the beneficial ownership in such Person, (¢} any one or more Legal
Representatives of such Person and/or any Persons referred to in the preceding clauses (a) or (b);
and (d) any entity in which any one or more of such Person and/or the Persons referred to in the
preceding clauses (a), (b) or (¢) owns dircctly or indircctly ten percent (10%) or more of the
beneficial ownership.

e

Agreement” shall mean this Operating Agreement as it may be amended, supplemented,
or restated from time to time.

“Applicable Federal Rate™ shall mcan the Applicable Federal Rate as that term is defined
m Code Section 1274(d)(1), whether the short-term, mid-term or long-term rate, as the case may
be, as published from time to time by the Secretary of the Treasury.

“Approval of the Managers™ and any grammatical variation thereof, shall mean the
approval or vote of Managers then in office representing Members holding a majority of Units of
the Company.

“Articles” shall mean the Articles of Organization creating the Company, as they may,
from time to time, be amended in accordance with the Act.

“Bankruptey” shall mean any of the following:

() If any Member shall file a voluntary petition in bankruptcy, or shall file any
petition or answer seeking any reorganization, arrangement, composition, readjustment,
liquidation, dissolution, or similar relief under the present or any future federal bankruptcy act or
any other present or future applicable federai, state, or other statute or law relating to bankruptcy,
insolvency, or other relief for debtors, or shall file any answer or other pleading admitting or
failing to contest the material allegations of any petition in bankruptcy or any petition seeking
any reorganization, arrangement, composition, readjustment, liquidation. dissolution, or similar

(]
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relief filed against such Member, or shall seck, consent to or acguiesce in the appointment of any
trustee, receiver, conservator, or liquidator of such Member or of all or any substantial part of
such Membet’s properties o¢ interest in the Company (the term’ “acquiesce” as used herein
Jincludes but is.not limited to the failure.to file a petition o motion 1o vacate or discharge any

order, judgment, or decree within thirty (30) days after such order, judgment or decree);

b)Y M oa court of competent jurisdiction shail enter an order, judgment ‘or decree
approving a petition filed against any Member sceking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief”under the present of any
future federal bankruptey act or any other present or future applicable federal, state, or other
statute or Jaw relating to bankruptcy, insolvency. or other relief for debtors and such Member
shall acquiesce in the entry of such order, judgment, or decree, of if any Member shall suffer the
entry of an order for relief under Title 11 of the United States Code and such order, judgment, or.
decree shall remain unvacated and unstayed for an aggrepate of sixty (60).days (whether or not
consecutive) from the date of entry thereof; or if any trustee, receiver, conservator, or liguidator
of any Member or of all or any substantial part of such Member's properties or interest in the
Company shull be appointed without the consent or acquiescence. of such Member and such
appointment shall remain unvacated and unstayed for an aggregate of sixty (60) days (whether or
not consecutive); or

(¢} If any Member shall make an assignment for the benefit of creditors or
take any other similar action for the protection or benefit of creditors.

“Board” or “Board of Managers” shall refer collectively to the Persons named to the
Board in this Agreement and any Person who becomes an additional, substitute or replacement
Manager as permitted by this Agreement, in each such Person’s capacity on the Board of
Managers of the Company.

“Book Value” shall mean, with respect to any asset of the Company, such asset’s
adjusted basis for federal income tax purposes, except that;

(a) The initial Book Value of any asset contributed by a Member of the Company
shall be the gross fair market value of such asset (not reduced for any liabilities to which it is
subject or which the Company assumes), as such value is determined and for which credit is
given to the contributing Member under this Agreement;

(d) The Book Value of each of the assets of the Company shall be adjusted to
equal their respective gross fair market values, as determined by the Approval of the Board, at
and as of the following times: '

() The acquisition of an additional or new interest in the Company by
a new or existing Member in exchange for other than a de minimis capital contribution by such
Member. if the Board, acting by Approval, reasonably determines that such adjustment is
necessary or appropriate to reflect the relative cconomic interests of the Members;

(i) The distribution by the Company to a Member of more than a de
minimis amount of any asset of the Company (including cash or cash equivalents) as
consideration for all or any portion of an interest in the Company, if the Board, acting by

\ud
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Approval, reasonably determines that such adjustment is necessary or appropriate to reflect the
relative cconomic interests of the Members: and

(iif)  The liquidation of the Company within the meaning of Regulations
Section 1.704-1(b)2)(11)(g); and

(e) The Book Value of all of the assets of the Company shall be increased (or
decreased) to reflect any adjustment to the adjusted basis of such assets pursuant to Section
734(b) or Section 743(b) of the Code, but only to the extent such adjustments are taken into
account in determining Capital Accounts pursuant to Regulations Section 1.704-1(b}2)(iv¥m);
provided, however, that such Book Value shall not be adjusted pursuant to this clause {c) to the
extent that the Board, acting by Approval, determines that an adjustment pursuant to the
immediately preceding clause (b) is necessary or appropriate in connection with the transaction
that would otherwise result in an adjustment pursuant to this clause (c).

If the Book Value of any asset of the Company has been determined or adjusted pursuant
to the preceding clauses (a), (b) or (¢}, such Book Value shall thereafter be adjusted by the
Depreciation taken into account with respect to such asset for purposes of computing Profits or
lLossces.

“Capital Account” shall mean a capital account maintained and adjusted in accordance
with the Code and the Regulations, including the Regulations under Section 704(b) and (c) of the
Code. The Capital Account of each Member shall be:

(a) Credited with all payments made to the Company by such Member on account of
Capital Contributions (and as to any property other than cash or a promissory note of the
contributing Member, the agreed (as indicated by the Approval of the Board) fair market value of
such property, nct of liabilities secured by such property and assumed by the Company or subject
to which such contributed property is taken) and by such Member’s allocable share of Profits and
items in the nature of income and gain of the Company;

(f) Charged with the amount of any distributions to such Member (and as to
any distributions of property other than cash or a promissory note of a Member or the Company,
by the agreed fair market value of such property. net of liabilities secured by such property and
assumed by such Member or subject to which such distributed property is taken), and by such
Member’s allocable share of Losses and items in the nature of losses and deductions of the
Company;

(2) Adjusted simultaneously with the making of any adjustment to the Book
Value of the Company’s assets pursuant to the definition thereof, to reflect the aggregate net
adjustments to such Book Value as if the Company recognized Profit or Loss equal to the
respective amount of such aggregate net adjustments immediately before the event causing such
adjustments; and

(h) Otherwise appropriately adjusted to reflect transactions of the Company
and the Members.
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“Capital Contribution” shall mean the amount of cash and the value of any other property
contributed to the Company by a Member.

“Class A Member” shall mean any Member holding Class A Units in the Company, in
each such Member’'s capacity as a holder of Class A Units. Class A Units shall be held only by
Eligible Physicians, as defined in Section 2.4(h) hereof.

“Class B Member” shall mean any Member hoiding Class B Units in the Company, in
each such Member’s capacity as a holder of Class B Units. Class B Member Units shall be held
only by persons and entitics which are not Eligible Physicians.

“Class C Member™ shall mean any Member holding Class C Units in the Company, in
each such Member’s capacity as a holder of Class C Units. Class C Units shall only be held by
persons and entities which are not Eligible Physicians.

Code™ shall mean the Internal Revenue Code of 1986. as amended from time to time.

“Consent_of the Members™ except as otherwise provided herein, shall mean the written
consent of Members holding more than sixty-six percent (66%) of the total number of Class A
Units, Class B Units (if and only if Kindred Hospital invests), and Class C Units then issued and
outstanding voting together as one class in the Company.

Y

“Depreciation” shall mean, for each year or other period. an amount cqual to the
depreciation, amortization or other cost recovery deduction allowable for federal income tax
purposes with respect to an asset for such year or other period. except that if the Book Value of
an asset differs from its adjusted basis for federal income tax purposes at the beginning of such
year or other period, Depreciation shall be an amount that bears the same relationship to the
Book Value of such asset as the depreciation, amortization or other cost recovery deduction
computed for tax purposes with respect to such asset for such period bears to the adjusted tax
basis for such asset, or if such asset has a zero adjusted tax basis, Depreciation shall be
determined with reference to the initial Book Value of such asset using any reasonable method
selected by Approval of the Board. but not less than depreciation allowable for tax purposes for
such year,

“Disability” means the inability of a Physician Class Member by reason of mental or
physical illness, disease or injury, to perform the usual surgical procedures within such
Member’s medical specialty on a regular and continuous basis for a minimum period of twelve
(12) consecutive months as determined by the Approval of the Board.

“lmmediate Family” with respect to any individual, means such individual’s ancestors,
spouse, issue, spouses of issue, any trust principally for the benefit of any one or more of such
individuals, such individual’s estate, and any entity beneficially owned by such individuals or
trusts for their principal benefit.

“Legal Representative” shall mean, with respect to any ndividual, a duly appointed
executor, administrator, guardian, conservalor, personal  representative or other legal
representative appointed as a result of the death, minority or incompetency of such individual.
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“Losses” shall have the meaning provided below under the heading “Profits and Losses.”

“Manager” shall refer to each Person serving as an officer of the Company and any
Person who becomes an additional, substitute or replacement Manager as permitted by this
Agreement, in each such Person’s capacity as a Manager of the Company.

“Member” shall mean any Person named as a Member in this Agreement and any Person
who becomes an additional, substitute or replacement Member as permitted by this Agreement,
in each such Person’s capacity as a Member of the Company.

“Member Minimum Gain” shall mean “partner nonrecourse debt minimum gain™ as that
term 1s defined in Regulations Section 1,704-2(1)(2).

“MemberNonrecourse Debt” shall mean “partner nonrecourse debt” or “partner
nonrecourse Hability™ as those terms are defined in Regulations Section 1.704-2(b)(4).

“Member Nonrecourse Deductions™ shall mean “partner nonrecourse deductions™ as that
term is defined in Regulations Section 1.704-2(1)(1).

“Minimum Gain” shall have the meaning given in Regulations Section 1.704-2(d),

“Net Operating Cash Flow of the Company™ shall mean the Company’s taxable income
or loss arising in the ordinary course of its business activitics. increased by tax-exempt interest
and by depreciation and any other deductions thal do not involve cash expenditures, and
decreased by principal payments, capital expenditures (other than those made from borrowings)
and any other nondeductible cash expenditures.

“Nonrecourse Deductions” shall have the meaning given in Regulations Section 1.704-

2(b)(1).

0

“Person™ or “Party” shall mean any natural person, partnership (whether general or
~ “Person” or “Party y p p p 8
limited). limited liability company, trust, estate, association or corporation.

“Profits and Losses™ shall mean, for cach year or other period. an amount egual to the
Company’s taxable income or loss for such year or period, determined in accordance with Code
Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be
stated separately pursuant to Code Section 703(a)(|) shali be included in taxable income or loss),
with the following adjustments:

(a) Any income of the Company that is exempt from federal income tax and not
otherwise taken into account in computing Profits and Losses pursuant to this provision shall be
added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2XB) or
treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1.704-
1{(b}(2)(1v)(i), and not otherwise taken into account in computing Profits and Losses pursuant to
this provision, shall be subtracted from such taxable income or added to such loss;
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{¢) Gain or loss from a disposition of property of the Company with respect to which
gain or loss is recognized for federal income tax purposes shall be computed by reference to the
Book Value of such property, rather than its adjusted tax basis;

(d) In hieu of the depreciation, amortization and other cost recovery deductions taken
into account in computing taxable income or loss, there shall be taken into account the
Depreciation on the assets for such fiscal year or other period; and

) Any items which are separately allocated pursuant 1o Sections 6.5 and/or 6.6
hereof which otherwise would have been taken into account in calculating Profits and Losses
pursuant to the above provisions shall not be taken into account and, as the case may be, shall be
added to or deducted from such amounts so as to be not part of the calculation of the Profits or
Losses.

I the Company’s taxable income or loss for such year. as adjusted in the manner
provided above, is a positive amount, such amount shall be the Company’s Profits for such year;
and if negative, such amount shall be the Company’s Losses for such year.

“Reasonable Reserves™ shall mean such amount as the Board, acting by Approval, shall
deem reasonably necessary to meet the foreseeable liabilitics or obligations of the Company
taking into consideration historic costs as well as reasonably projected cash flow, and including,
but not limited 1o, (i) the normal expenses of the operation and management of the Company’s
activities, as such liabilitics and obligations become due and payable, and (ii) the expenses of
any redemptions pursuant to the provisions of this Agreement.

LTS L3

Regulations™ shall mean the Rcgulations promulgated under the Code, and any
suceessor provisions to such Regulations. as such Regulations may be amended from time to
time.

“Retirement” shall mean when a Class A Member completely ceases to practice medicine
and publicly announces such retirement or., if he or she does not publicly announce such
retirement, the Board determines in its reasonable discretion that such person no longer practices
medicine on at least a substantially full-time basis (i.e.. at least thirty (30} hours per week for at
Icast thirty (30) weeks per year).

“Terminating Capital Transaction” shall mean a sale or other disposition of all or
substantially all of the assets of the Company.

“Iransfer” and any grammatical variation thereof shall refer to any sale, exchange,
issuance, redemption, assignment, distribution, encumbrance, hypothecation, gift, pledge,
retirement, resignation, transfer or other withdrawal, disposition or alienation in any way as to
any interest as a Member. Transfer shall specifically, without limitation of the above, include
assignments and distributions resulting from death, incompetency, Bankruptey, liquidation and
dissolution.

“Unit” shall mean a unit or share of interest in the Company. The interest of each Unit in
the Company shall be equal to one (1) divided by the total number of Units then authorized and
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outstanding (including, but not limited to, Class A Units, Class B Units (if and only if Kindred
Hospital invests), and Class C Units).

The definitions set forth in the Act shall be applicable. to the extent not inconsistent
herewith, to define terms not defined herein and to supplement definitions contained herein,

Organizational Powers and Membership

2.1 Organization. The Board of Managers shall file such articles, certificates and
documents as appropriate to comply with the applicable requirements for the operation of a
hmited liability company in accordance with the laws of any jurisdictions in which the Company
shall conduct business and shall continue to do so as long as the Company conducts business
therein. By Approval of the Board, the Company may establish places of business within and
without the State of Nevada, as and when required by its business and in furtherance of its
purposes set forth in Section 2.2 hereof, and may appoint agents for service of process in all
Jurisdictions in which the Company shall conduct business.

2.2 Purposes and Powers of the Company. The Company is organized for the general
purposes of (i) establishing, owning and operating a surgical center in Las Vegas, Nevada (the
“Facility”), (ii) engaging in other activitics in connection therewith which are necessary or
beneficial to the Company, and (iii) engaging in any other lawful business activity permitted
under the Act and consistent with the foregoing.

2.3 Permissible Relationships. The Members understand that the Company’s and the
Facility's operations arc subject to various state and federal laws reguiating permissible
relationships between the Members and entities such as the Company. including 42 U.S.C. §
1320a-7b(b) (the “Fraud and Abuse Statute™). and 42 U.S.C. § 1395nn (the “Stark Act™). H is
the intent of the parties that the Company and the Facility operate in a manner consistent with the
foregoing statutes and substantially comply with the Fraud and Abuse Statute safe harbors.
Accordingly, each Physician Class or Class A Member represents and warrants that he or she (i)
has not received loans for the purpose of investing in the Facility from the Company or from any
investor in the Company: (i) has not been excluded or suspended from participation in the
Medicare and/or Medicaid programs; (iii) is actively and substantially engaged in his or her
practice in performing ambulatory surgical procedures (i-e.. he or she is a person who directly
performs surgical procedures and he or she does not mtentionally generate surgical referrals for
other physicians who may use the Facility); and further, he or she generates approximately
thirty-three percent (33%) of his or her medical practice income from the performance of
outpatient surgical procedures; {(iv) maintains active staff privileges at the Facility and performs
not less than approximately thirty-three percent {33%) of his or her procedures that require, or
can be performed in, an ambulatory surgery center or hospital outpatient surgical setting (in
accordance with applicable Medicare reimbursement rules) at the Facility; (v) fully informs each
patient, prior to referring such patient to the Facility, of such physician’s investment interest in
the Facility; and (vi) treats patients receiving medical benefits or assistance under any federal
health care program in a nondiscriminatory manner. These requirements are referred to herein as
the Physician Class Requirements.
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The Members also acknowledge that Stark H, the regulations promulgated thereunder and
similar Nevada laws and regulations may restrict the Facility (as presently formed) from
providing “designated health services™ (as defined by Stark f1) or other services to patients
referred by Members. The Facility shall not provide “designated healih services.” If, in the
future, any of the services that the Facility provides are deemed to be “designated health
services,” such services shall be provided by the Facility only if such services may be provided
in compliance with one or more exceptions to the ban on seff-referrals set forth in Stark Ii, the
regulations promulgated thercunder, or any successor statutes and/or regulations thereto.
Furthermore, if the owner of a Member is a pension plan, trust or other entity, all of the owners
and beneliciarics of such pension plan, trust or other entity who arc practicing physicians shall
also comply with Stark L the Fraud and Abuse Statute. its regulations and similar Nevada laws
and regulations.

2.4 Membership.

(a) Reference is hereby made to the fact that there shall initially be two (2) or
three (3) authorized classes of Members of the Company: Class A Members, Class B Members
(if and only if Kindred Hospital invests), and Class C Members. All Members shall have (based
on Units held) the same economic rights. The Members. acting as Members, shall have no right
to act for or bind the Company. The initial Class A Members, the initial Class B Member (if and
only if Kindred Hospital invests) and the initial Class C Member are identified on Exhibit A
hereto.

(b) No Person shall be cligible to become a Class A Member (or remain a
Class A Member, as applicable) unless the following eligibility requirements are satisfied: (H
such Class A Member shall be a physician, licensed and registered. in good standing, to practice
medicine in the State of Nevada; (2) such Class A Member shall maintain an active practice of
medicine in the greater Las Vegas, Nevada metropolitan area and shall generate approximately
thirty-three percent (33%) of his or her medical practice income from performing inpatient and
outpatient surgical procedures and perform not less than approximately thirty-three percent
(33%) of his or her surgical services at the Facility (such physician shall maintain active
privileges at the Facility and at least one hospital within thirty (30) miles of the Facility), (3)
such Class A Member shall comply with the Physician Class A Member requirements set forth in
Section 2.3 hereof as the Physician Class Requirements: and (4) under applicable law, such Class
A Member’s ownership shall not disqualify (and, without further action, would not disqualify)
the Company or Facility from engaging in operations as a Medicare certified surgical center for
any reason or from having such physician perform cases at the Facility. (A physician who meets
such requirements may be referred to herein as an “Eligible Physician™).

The intent of the onc-third tests set forth above is to ensure that a physician is not serving
as an indirect referral source with respect to the Company and that physicians actively perform
services at the Company. The one-third tests are intended to establish a general standard for
physicians based on the Office of Inspector General ("OIG”) safe harbors for surgery centers.
The Board of Managers, acting in its sole discretion, may waive a Member's compliance with the
one-third tests above, if a Member is constrained in complying with the tests due to various
factors such as managed care contract exclusion or general practice mix; provided. however, the
Board must believe that the Member is acting in good faith to comply with the safe harbors and
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statutes and must believe that the Member does not own the Units for the purpose of indirectly
reterring patients to the Center.

2.5 Physician Class Members as Entities. The Institutional Members agree that a
Physician Class Member may invest in the Company through or as an entity (“Entity Investor™)
and such Entity Investor and its owners must make, agree to and abide by the agreements and
make the following representations and warranties, with such additions or modifications as the
Board of Managers may require from time to time:

() All of the equity interests in the Entity Investor are owned by individual
Physician Class Members (the “Individual Physicians Owners™);

(b)  Each of the Individual Physicians satisfies the requirements for an cligible
Class A Member set forth in Sections 2.3 and 2.4 (b) hereof:

(c) Each of the Individual Physicians agrees to be bound by each of the
covenants contained in this Agreement. including, without limitation, all confidentiality and non-
competition covenants and agrees o abide by the requirements for an eligible Class A Member
in Sections 2.3 and 2.4 (b} hereof:

(d) Each of the Individual Physicians has read this Agreement and has had the
opportunity (o discuss this Agreement with counsel. FEach of the Individual Physicians
understands the eligibility requirements and other provisions of this Agreement,

{e) The Entity Investor does not distribute income from the Company based
on value or volume of referrals.

() The Entity Investor may be a trust or pension plan of which the Physician
is the grantor; provided if a Terminating Event occurs with respect to the Physician grantor or
beneficiary. the trust or plan must redeem the Units in accord with Section 4.3 of this
Agreement.

ARTICLE HI
Capital Contributions and Liability of Members

3.1 Capital Accounts. A separate Capital Account shall be maintained for each
Member, including any Member who shall hereafter acquire an interest in the Company.

32 Capital Contributions.

(a) Capital Contributions. Hach of the Members shall be required to make a
Capital Contribution to the Company in accordance with the following provisions of this
paragraph (a). The Capital Contributions are based on the equity nceds of the Company and are
directly proportional to each Members™ Unit ownership in the Company. Capital Contributions
shall be made in installments as provided below.

(1) The Class A Members, Class B Member (if and only if Kindred
Hospital invests), and Class C Member shall acquire, collectively, one hundred (100) Units for a
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Capital Contribution of One Million Dollars ($1.000.000) in the aggregate. The Units shall be
sold such that if and only if Kindred Hospital invests. the Class A Members collectively have the
right 1o acquire a total of sixty (60) Units or sisty percent (60%) of the Units (the “Physician
Class Units™ or “Class A Units”), the Class B Member has the right to acquire a total of twenty-
five (25) Units or twenty-five percent (25%) of the Units {the “Class B Units” or “Institutional
Class Units”), and the Class C Member has the right to acquire a total of fifteen (15) Units or
fifteen percent (15%} of the Units (the “Class C Units™). The Members may acquire fractional
Units to maintain their proportion of Unit ownership among the classes of Members. If and only
if Kindred Hospital does not invest, the Class A Members collectively shall have the right to
acquire a total of eighty (80) Units or eighty percent (80%) of the Units, and the Class C Meniber
shall have the right 1o acquire a total of twenty (20) Units or twenly perceni (20%) of the Units.
The Members shall contribute their respective shares of the ageregate Capital Contributions,
based on cach Member’s pro-rata share of the Company, in three (3) equal instaliments on the
following dates: (i} the first installment shall be made on the date this Agreement is executed, (ii)
the second installment shall be made on February 1. 2002, and (ii1) the third instaliment shall be
on May |, 2002,

(i) The Company intends to secure nonrecourse loans to finance
certain equipment requirements of the Facility. In the event such nonrecourse financing 1s
unavailable or insufficient, it is hereby agreed and acknowledged that only upon the approval of
holders of at least sixty-six percent (66%) of the Class A Units. at least SIXty-six percent (66%)
of the holders of the Class B Units (if and only if Kindred Hospital invests), and at least sixty-six
percent (66%) of the Class C Units, each Member shall be required to guarantee debt of the
Facility, solely on a pro-rata and several basis. and in an amount to be agreed upon by the Board
of Managers and consented to pursuant to Section 7.4 hereof and. in such event, each Member
further agrees, to execute and deliver such agreements and instruments as the Company or the
Facility may require with respect o such Member's guarantee; provided, the aggregate debt 1o
which such personal liabilities relate may not exceed One Million Dollars ($1,000,000) without
the consent of the holders of more than eighty-five percent (85%) of all of the Membership
Units.

(i) At any time after the initial offering Units are sold to new
Members, each Class of Members shall have the right to acquire Units on a proportionate basis
o permit the Unit ownership to remain proportionate among the classes of Members. For
example, if the Institutional Class Member owns twenty-five percent {23%) of the Company, the
Physician Class Members as a class own sixty percent {60%) of the Company, and the Class C
Member owns fificen percent (15%) of the Company. and an additional nine (9) Units are (o be
sold to a new physician, the Institutional Class Member shall have the right to acquire an
additional three and three-quarter (3.75) Units. and the Class C Member shall have the right o
acquire an additional two and one-quarter (2.25) Units so as to retain the same proportionate
ownership as classes.

(iv)  As proportionate ownership changes based on the occurrence of
events such as the redemption of Membership Units, non-exercise of the right to acquire Units on
a proportionate basis, or for any other reason, such offers shall be made based on the then-
proportionate ownership of the classes.
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(v} All offerings for this purpose shall be provided to the Members via
a wrilten purchase notice. Such purchase notice shall include the specific terms of the offering,
which terms shall include, without limitation. the identity of purchasers, the proposed number of
Units to be acquired. and price per Unit. Members shail have no more than fifteen (15) days
from the receipt of the purchase notice to respond with a check for the tendered amount needed
to buy additional Units, if desired. Any subscriber or Member who does not respond to said
purchase notice with a check within fifteen (135) days after a purchase notice is received shall be
deemed to have waived such purchase right.

Each new physician subscriber shall be required to complete a subseription or purchase
agreement. including a counterpart to this Agreement.  Such subscription agreement shall
evidence the subscriber’s acceptance of the terms and conditions of this Agreement and shall be
returned to the Company with such new Subscriber’s Capital Contribution.  If such new
subscriber has been accepted by the Compuny as a Member of the Company. then the Class B
Member (if and only if Kindred Hospital invests) and the Class C Member shall be sent a written
purchase notice and subscription materials describing the specilic terms of such new Member’s
mvestment in the Company (e.g.. the number of Units to he acquired. the per-Unit price, etc.) 5o
that the Class B Member (if and only if Kindred Hospital invests) and/or Class C Member may
exercise their option to maintain ownership in the Company on a proportionate basis.

(b) Loans. Except with the Consent of the Class A Members, the Consent of
the Class B Member (if and only if Kindred Hospital invests). and the Consent of the Class C
Member(s). no Member or Manager shall be entitled. obligated or required to make any loan to
or guarantee for the Company or any Capital Contribution to the Company in addition to his or
her Capital Contribution made pursuant to Section 3.2(a) above. No loan made to the Company
by any Member or Manager shall constitute a Capital Contribution to the Company for any
purpose.

{c) Additional  Capital  Contributions. Addinonal  required  capital
contributions may only be required if approved by both the Approval of the Board of Managers
and the consent of the holders of more than eighty-five percent (85%) of all Units then issued
and outstanding in accord with Section 7.4 hereof,

3.3 No Withdrawal of or Interest on Capital. Except as otherwise provided in this
Agreement, (1) no Member shall have any right 10 demand and receive property of the Company
in exchange for all or any portion of his or her Capital Contribution or Capital Account, and (ii)
no interest or preferred return shall accrue or be paid on any Capital Contribution or Capital
Account.

3.4 Liability of Members. No Member. in his or her capacity as a Member, shall have
any liabilily to restore any negative balance in his or her Capital Account or to contribute to, or
in respect of, the liabilities or the obligations of the Coempany, or to restore any amounts
distributed from the Company, except as may be required specifically under this Agrecment, the
Act or other applicable taw. Except to the extent otherwise provided by law, in no event shall
any Member, in his or her capacity as a Member, be personally liable for any liabilities or
obligations of the Company.
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35 Managers as Members. No Manager s required to hold any membership interest
in the Company in order to serve as a Manager.

3.6 Additional Members. Additional Members may be admitted to the Company only
upon the approval, including the terms of admission. of the Board in accordance with the terms
of Article VII hereof and upon execution and delivery by the new Member of a counterpart of
this Agreement, delivery of the required Capital Contribution (as determined by the Board of
Managers) and execution and delivery of such other documents, instruments and items as the
Members may require. Issuance of Membership Units to new Members shall be structured in
accordance with Section 3.2 hereof. Al such issuances shall be structured such that the amount
paid for Units is not less than fair market value, pavments are made in cash and such that the
issuance of Units does not take into account the potential volume or value of referrals to the
Facility of the Member.,

ARTICLE IV
MEMBERS AND MEMBERSHIP UNITS

4.1 Classification of Members. If and only if Kindred ospital invests in the
Company, there shall be three (3) classes of Members of the Company: a Physician or Class A
Member Class, an Institutional or Class B Member Class. and a Class C Member Class. If and
only if Kindred Hospital does not invest, there shall be two (2) classes of Members: The Class A
Member Class and the Class C Member Class. All Members shall generally have (based on
Units held) the same economic rights.

4.2 Withdrawal of a Member. Except in connection with a Non-Adverse Terminating
Event, no Member may withdraw or resign from the Company at any time prior to the later of (i)
five (5) vears after the Facility has obtained its Medicare certification or (i1) the expiration of five
(5) years after the date on which such Member became a Member. If a Member withdraws or
resigns as a Member in violation of this Section, such Member hereby agrees that such
withdrawal or resignation will constitute a breach of this Agreement and an Adverse Termination
Event. The Company may offset any damages due 1o such a breach against any amounts
otherwise distributable to such Member in addition to any remedies otherwise available to the
Company. No assessment of damages shall account for or be based on the volume or value of
business generated by such Member.

4.3 Redemption of a Member.

(a) Termination Events are categorized as either Adverse Terminating Events
or Non-Adverse Terminating Events for purposes of differentiating the Company’s redemption
obligations to the Member to which an event oceurs. With respect to an Entity Investor, if an
Adverse or Non-Adverse Terminating Event occurs with respect to an Individual Physician
Owner of the Entity Investor and the number of Physician Owners to which a Terminating Event
has not oceurred is less than fifty percent (50%) of the Initial Physician Owners in such Entity
Investor, it shall be a Terminating Event which shall require the Entity Investor, to redeem the
proportion of Units held by the Entity Investor muliiplied by the fraction which is one (1)
divided by the then number of equity owners of the [ntity Investor who are still owners and who
have not had a Terminating Event plus one (1). The purchase price for the redeemed Units shali
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be based on whether the Terminating Event applicable to the fatest Initial Physician Owner of the
Entity Investor was Adverse or Non-Adverse. in accordance with the formula provided in

Section 4.3(h) below.

b For purposes of this Section. an ~Adverse Terminating Event” means;

(i)

(i)

with respect to any Member:

A

B.

the improper Transfer (or attempted Transfer) of Units;

the exclusion, suspension or debarment of a Member from
participation in the Medicare. Medicaid Programs or by any
Nevada health care licensing authority:

the conviction of any felony;

any breach of this Agreement:

any event of Bankruptey;

the resignation or withdrawal of a Member prior to the later
of (1) five (3) years after the Facility has obtained its
Medicare certification or (1) the expiration of five (5) years

after the date on which such Member became a Member;

Failure to fund a properly approved additional Capital
Contribution: or

Any withdrawal or resignation by a Member that occurs
within a one (1) year period before or after the occurrence
of an Adverse Terminating Event relating to such Member.

with respect to any Physician Class Member:

A.

B.

the relocation of the primary site of such Physician Class
Member's medical practice to a location more than fifty
{530) miles away from the Facility:

the revocation or suspension of the Physician Class
Member's license to practice medicine in the State of
Nevada;

the failure by the Physician Class Member to maintain
active unrestricted staff privileges at the Facility (or failure
to continue to meet all of the requircments set forth in
Section 2.3 and 2.4 hercof): or
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D. the failure by the Physician Class Member to maintain
active, unrestricted staft privileges at a minimum of one (1)
hospital within thirty (30} miles of the Facility.

{c) For purposes of this Section. a “Non-Adverse Terminating Event” means:

() With respect to any Member. the resignation or withdrawal of a
Member after the later of (1) five (3) years after the Facility has obtained its Medicare
certification or {11) the expiration of five {3) years after the date on which such Member became a
Member, and such withdrawal or resignation does not occur in the one (1) year period before or
after the occurrence of an Adverse Terminating Event relating to such Member.

(11) With respect to a Physician Class Member:

A. death:
B. adjudication of incompetence; or
C. Disability or Retirement at any time.

(d) Each Termination Event. if subject to cure within thirty (30) days, shall
trigger termination only after written notice 1s provided and if a cure has not been made of the
Termination Event within such thirty (30} day period.

(e) If an Adverse Terminating Lvent shall occur with respect to any Member,
the Company may elect, at the Company’s sole option {upon writtcn notice to such Member), to
purchase the Member’s Units, with notice to be provided within sixty (60) days after the
Company has received actual knowledge (meaning knowledge ot a majority of the Board of
Managers) of the occurrence of such Adverse Terminating Event.

(fy If a Non-Adverse lerminating Event shall occur with respect to any
Member, the Company shall acquire such Member's Units and the Member shall sell such Units
1o the Company in accord with the provisions hereol.

(g) If any Member's Units ar¢ purchased because of the occurrence of an
Adverse Terminating Event, the amount the Company shall pay for the Units owned by such
Member shall be the Formula Amount (as defined below) times the Member’s Unit Proportion
(as defined below), and discounted by forty percent (40%;) {the “Purchase Price”),

(h) If any Mcmber's Units are purchased because of the occurrence of a Non-
Adverse Terminating Event, the amount the Company shall pay for such Units owned by such
Member shall be equal to the Formula Amount (defined below) multiplied by the Member’s Unit
Proportion (defined below). The following formuia (the “Formula Amount™) is intended to
provide a method to approximate fair market value that will minimize disputes and appraisal-
related costs and expenses regarding valuation of Units for purposes of redemption. For
purposes of this Section 4.3, “Unit Proportion™ equals the number of Units held by the Member

T
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divided by all Units then issued and outstanding. The “Formula Amount™ for purposes of this
Section 4.3 shall be determined as follows: (i) if the Facility has been in operation as a Medicare-
certified surgical center for less than one (1) calendar vear. the Formula Amount shall be equal to
the actual amount of cash equity invested in the Company by all Members, or { i1} if the Company
has been in operation as a Medicare-certified surgical center for more than one (1) calendar year,
the Formula Amount shall be equal to four (4) times the average of the Company’s annual net
operating income {in accordance with generally accepted accounting principles), excluding
extraordinary gains and losses, calculated before deduction of interest, taxes, depreciation and
amortization (“EBITDA™) minus the Company’s outstanding long term debt and long term
llabilities as of the date of the Termination Event determined in accordance with generally
accepted accounting principles.  For this purpose. the annual net operating income of the
Company shall be based on the calendar year of the vear immediatety prior 10 the year in which
the Termination Event occurs. For example. if the Termination Event occurs in 2003. the
Formula Amount shall be calculated using 2002°s EBITDA. 1§ the Company has been in
operation as a Medicare-certified surgical center for at least two (2) full calendar years, the
Formula Amount shall be three (3) times the average of the Company™s EBITDA for the most
recent two (2) fully completed prior calendar years,

(i) All calculations used 10 determine the Formula Amount shall be
performed by the Company’s regularly retained accountants and such caleulations shall be final
and binding upon all parties 1o this Agreement. All Members acknowledge and agree that the
Formula Amount is an inexact proxy for fair market value and all Members waive any and all
rights to contest the use of the Formula Amount for any and all purposes in lieu of an appraisal
method.

(i} The Board of Managers. in #ts sole discretion. with approval of the
holders of at feast sixty-six percent (66%) of total Units outstanding. shail have the ability to
adjust the multipie used to arrive at the Formula Amount {1.c.. the number 4 indicated in Section
4.3(h) above) based on its assessment of the market conditions for surgery centers on an annual
basis or whenever determined; provided. once adjusted. the multiple may not be adjusted for the
next twelve (12) months; and provided further. a multiple adjustment taking effect after the
occurrence of a Termination Fvent will not affect the Formula Amount with respect to the
Member for whom the Termination Event had occurred. Rather. in that case. the multiple shall
remain the multiple in effect on the effective date of such Member's Termination Event.

(i) Payments for Units hereunder shall be made as follows: twenty-five
percent (25%) on the initial payment date. which shall be within ninety (90) days after the
determination of the Valuation Price {the “Purchase Date™). and twenty-five percent (25%) of the
Purchase Price on each of the anniversaries of the Purchase Date with interest on the outstanding
principal balance accruing at the prime rate as indicated by the Wall Street Journal on the
Purchase Date. Payments may be delayed at the direction of the Company to the extent that the
Company has insufficient assets as provided by law to make any such payments.
Notwithstanding any such delay in the payment of amounts duc. the Member's rights as a
Member shall cease on the Purchase Date. Aggregate payments (0 be made in connection with
redemption events shall not exceed seven and one half percent (7.5%) of the Company’s
aggregate collections. If payments are so restricted. payments shall be made in proportion to
amounts owed to all Members being redeemed. In sum. notwithstanding the provisions of this
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Article, the Company shall not be required to make pavments o former Members pursuant to
this Section which, in the aggregate. would exceed seven and one half percent (7.5%) of the
aggregate collections of the Company for any such period. I the aggregate amount of payments
otherwise due o former Members pursuant to this Section would reasonably be expected to
exceed this limitation in any calendar year or portion thercof, with the Approval of the
Managers, the Company shall pay such former Members. on a pro rata basis, based on the
amount still owed such Members. pavments totaling seven and one half percent {7.5%) of the
Company’s anticipated aggregate collections for such period, and the balance of that period’s
payment obligations to such former Members shall be deferred o the following calendar year or
years. until such amounts can be paid without violating such limitation with respect to any such
year or years. Within thirty (30) days following the end of each calendar vyear, the Company
shall make a pro rata adjusted payment (o the former Members i and to the extent that actual
aggregate collections during the prior year {or relevant portion thereof) have exceeded the
antictpated amount.

Additional Capital

5.1 Funding Capital Requirements.

() In the event that the Company requires additional funds to carry out its
purposes. to conduct its business. or to meet its obligations, the Company may borrow funds
from such lender(s). including Members and the Board of Managers, and on such terms and
conditions as are Approved by the Board of Managers. all on such terms as reflect fair market
value. It 1s specifically provided that (except as sct Torth in Section 3.2 hereof) no such terms or
conditions shall impose any personal liability on any Member without the prior written consent
of such Member.

(b) A Member or Manager shall have an obligation to give notice of an
existing or potential default of any obligation of the Company that he or she becomes aware of to
the Board of Managers. No Member or Manager shall be obligated to make any Capnal
Contributions or loans to the Company (except as provided in Section 3.2 hereof) or otherwise
supply or make available any funds to the Company. even if the faiture to do so would result in a
default of any of the Company’s obligations or the loss or termination of all or any part of the
Company’s assets or business.

5.2 Third Party Liabilities. The provisions of this Article and of Section 3.2 hereof
are not intended to be for the benefit ol any creditor or other Person (other than a Member in his
or her capacity as a Member) to whom any debts. liabilities or obligations are owed by (or who
otherwise has any claim against) the Company or any of thc Members. Moreover.
notwithstanding anything contained in this Agreement, including specifically, but without
limitation, this Article V, no such creditor or other Person shall obtain any rights under this
Agreement or shall, by reason of this Agreement, make any claim in respect of any debt, Liability
or obligation (or otherwise) against the Company or any Member.

Distributions: Profits and Losses
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6.1 Distribution of Company Funds - In General.

(a) Except as necessary 10 comply with Sections in this Article VI, ail Net
Operating Cash Flow of the Company over and above Reasonable Reserves shall be distributed
at least quarterly to the Members on a pro rata basis. based on the proportion of Umits then held
by each such Member to the total number of Units then issued and outstanding. While the imtent
ts to distribute substantially all available cash flow (minus reserves), in accordance with this
Section, at a minimum the Company shall atempt to distribute at feast the estimated amount
(1.c.. forty to forty-two percent (40-42%) of Company net income) as is necessary for Members
to meet expected individual tax obligations related 1o Company income.

(b) Except as necessary to comply with certain of the following Sections in
this Article VI, all other cash flow of the Company shall be distributed among the Members of
the Company on a pro rata basis based on cach Member's Unit proportion as determined by
Approval of the Board.

6.2 Distribution Upon Dissolution. Proceeds from a Terminating Capital Transaction
and/or other amounts or assets available upon dissolution, and after payment of, or adequate
provision for, the debts and obligations of the Company. shall be distributed and applied in the
following prionty:

{a) First, to tund reserves for liabilities not then due and owing and for
contingent habilities 1o the extent deemed reasonable by Approval of the Board, provided that,
upon the expiration of such period of time as the Board. acting by Approval, shall deem
advisable, the balance of such reserves remaining after pavment of such contingencies shall be
distributed in the manner hereinafter set forth in this Section 6.2: and

{b) sSecond. to the Members. an amount sufficient to reduce the Members’
Capital Accounts to zero, in proportion to the positive balances in such Capital Accounts (after
reflecting in such Capital Accounts all adjustments thereto necessitated by (i) all other Company
transactiens {distributions and allocations of Profits and Losses and items of income, gain,
deduction and loss) and (ii) such Terminating Capital Transaction).

6.3 Distribution_of Assets in Kind. No Member shall have the right to require any
distribution of any assets of the Company in kind. 1 any assets of the Company are distributed
n kind, such assets shall be distributed on the basis of their respective fair market values as
determined by the Approval of the Board. Any Member cntitled to anv interest in such assets
shall. unless otherwise determined by the Approval of the Board, receive separate asscts of the
Company and rnot an interest as tenant-in-common, with other Members so entitled, in each asset
being distributed.

6.4 Allocation of Profits and Losses. After giving effect to the allocations set forth in
Sections 6.5 and 6.6 hereof which atfect the Members™ distributive shares, Profits and Losses
shall be allocated among the Members on a pro rata basis, based on the proportion of Units then
held by each such Member to the total number of Units then issued and outstanding.

0.5 Required Regulatory Allocations.
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(a) Linutation on and Reallocation of Losses. At no time shall any allocations
of Losses, or apy item of loss or deduction. be made to a Member if and to the extent such
allocation would cause such Member to have, or would increase the deficit in, any Adjusted
Capital Account Deficit of such Member at the end of any fiscal year. To the extent any Losses
or items are not allocated to one or more Members pursuant to the preceding sentence, such
[Losses shalf be allocated to the Members to which such losses or items nay be allocated without
violation of this Section 6.5(a).

{b) Minimum Gain Chargeback. I there 15 a net decrcase in the Minimum
Gain of the Company during any fiscal year. then items of income or gain of the Company for
such fiscal year (and, if necessary. subsequent fiscal vears) shall be allocated to each Member in
an amount equal to such Member's share of the net decrease in the Minimum Gain, determined
i accordance with Regulations Section 1.704-2(d)(1). A Member’s share of the net decrease in
the Minimum Gain of the Company shall be determined in accordance with Regulations Section
1.704-2(g}. The items of income and gain to be so altocated shall be determined in accordance
with Regulations Section 1,704-2()(2)(1).

(¢} Nonrecourse Deductions. Nonrecourse Deduetions for any fiscal year or
other period (not including any Member Nonrecourse Deductions allocated pursuant to Section
6.5(dy below) shall be allocated among the Members on a pro rata basis. based on the propoertion
of Units then held by each such Member o the total number of Units then issued and
outstanding.  Solely for purposes of determining cach Member's proportionate share of the
“excess nonrecourse liabilities™ of the Company. within the meaning of Regulations Section
1.752-3(a)(3), the Company Profits shall be altocated among the Members on a pro rata basis,
based on the proportion of Units then held by cach such Member to the total number of Units
then issued and outstanding.  The items of losses. deductions and Code Section 705¢(a)(2)(B)
expenditures to be so allocated shall be determined in accordance with Regulations Section
E704-2()(1 i)

{d) Member Nonrecourse Deductions. Any Member Nonrecourse Deductions
for any fiscal vear or other period shall be allocated to the Member who bears the economic risk
of loss with respect to the nonrecourse lability. as determined and defined under Regulations
Section 1.704-2(b)}(4), to which such Member Nonrecourse Deductions are attributable in
accordance with Regulations Section 1.704-2(1%(1). The ttems of losses. deductions and Code
Sectton 705¢a}2)b) expenditures to be so allocated shall be determined in accordance with
Regulations Section 1.704-2(:)( 1 )(it).

(e} Member_ Minimum _Gain_Chargeback.  Notwithstanding any contrary
provisions of this Article V1, other than Section 6.5(b) above. if there is a net decrease in
Member Minimum Gain attributable to Member Nonrecourse Debt during any fiscal year, then
each Member who has a share of such Member Mininium Gain. determined in accordance with
Regulations Section 1.704-2(i), shall be allocated ttems of income and gain of the Company,
determined in accordance with Regulations Section 1.704-2(j)(2)(ii). for such fiscal year {and, if
necessary, subsequent fiscal years) in an amount equal 1o each such Member’s share of the net
decrease in such Member Minimum Gain, determined in accordance with Regulations Section
1.704-2(1)3) and 2¢i}(5).
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(N Qualified Income Olfsct. [f any Member unexpectedly receives an item
described in Regulations Section 1.704-1(b)Y(2)aixd)4). (5) or (6). items of income and gain
shall be allocated to each such Member in an amoust and manner sufficient to eliminate, as
quickly as possible and to the extent required by Regulations Section 1.704-1{b)Y2)(ii)(d). the
Adjusted Capital Account Deficit of such Member. provided that an allocation pursuant to this
Section 6.5(f) shall only be made if and to the extent that such Member would have an Adjusted
Capital Account Deficit after accounting for all other allocations provided for in this Articie VI
other than that described in this Section 6.5(#).

(£} Basis Adjustment. To the extent an adjustment to the adjusted tax basis of
any Company assel pursuant to either of Code Scetions 734(h) or 743(h) is required to be taken
into account in determining Capital  Accounts pursuant to Regulations Section  1.704-
I(bX2)(iv)(m), the amount of such adjustment to the Capital Accounts shall be treated as an item
of gain (if the adjustment increases the basis of the asset) or toss (il the adjustment decreases
such basis) and such gain or loss shall be allocated to the Members in a manner consistent with
the manner in which their Capital Accounts are required 10 be adiusted pursuant to said Section
of the Regulations.

(h) Gross Income Allocation. It at the end of any Company fiscal year any
Member has a Capital Account deficit which is in excess of the sum of the items to be credited to
a Member's Capital Account under clause (a) of the definition of Adjusted Capital Account
Deticit contained herein, then each such Member shall be atlocated items of income and gain in
the amount of such excess as quickly as possible provided that an allocation pursuant to this
Section 6.5(h) shall only be made if and 1o the extent that such Member would have a Capital
Account deficit in excess of such sum after accounting for all other allocations provided for in
this Article VI other than that described in this Section 6.5(h). As among Members having such
excess, if there are not sufficient items of income and gain to climinate all such excess, such
allocations shall be made in proportion to the amount of euch Member’s respective excess.

6.6 Curative Allocattons. The allocations set forth in Section 6.5 hereof are intended
to comply with certain requirements of Regulations Scetions 1.704-1(b) and 1.704-2 and shall be
tnterpreted consistently therewith. Such allocations may not be consistent with the manner in
which the Members intend to divide Company distributions and make Profit and Loss
allocations.  Accordingly, by the Approval of the Board. alter effecting the allocations required
pursuant to Section 6.5 hereof. other allocations of Profits. Losses and items thereof shall be
divided among the Members so as to prevent the allocations in Section 6.5 hereof from distorting
the manner in which Company distributions will be divided among the Members pursuant to
Sections 6.1 and 6.2 hereof. In general. the Members anticipate that this will be accomplished by
specifically allocating other Profits, Losses and items of income. gain. loss and deduction among
the Members so that the net amount of allocations under Section 6.5 hereof and allocations under
this Section 6.6 to each such Member is zero. However, the Board shall have discretion to
accomplish this result in any reasonabie manner.

6.7 Tax Allocations and Book Allocations.

{a) Except as otherwise provided in this Section 6.7, for federal income tax
purposes, each item of income. gain, loss and deduction shall, to the extent appropriate, be
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allocated among the Members in the same manner as its correlative ttem of “book™ income, gain,
loss or deduction has been allocated pursuant o the other provisions of this Article VL

(b In accordance with Code Section 704(¢) and the Regulations thereunder,
depreciation, amortization, gain and loss, as determined for tax purposes, with respect to any
property whose Book Value differs from its adjusted basis for federal incone tax purposes shall,
tor tax purposes, be allocated among the Members so as (o take account of any variation between
the adjusted basis of such property to the Company for federal income tax purposes and its Book
Value. such allocation to be made by the Approval ol all members of the Board in any manner
which 1s permissible under said Code Section 704(¢) and the Regulations thereunder and the
Regulations under Code Section 704(b).

(<) In the event the Book Valuc of any property of the Company is
subsequently adjusted, subsequent allocations of income. gain. loss and deduction with respect to
any such property shall take into account any variation between the adjusted basis of such asset
tor federal income tax purposes and its respective Book Value in the manner provided under
Section 704(c} of the Code and the Regulations thereunder.

{d) Allocations pursuant to thts Scction 6.7 are solely for federal, state, and
Jacal income tax purposes, and shall not affect. or In any way be taken into account in
computing. any Member’s Capital Account or sharc of Profits. Losses. other items, or
distributions pursuant to any provision of this Agreement.

6.8 General Allocation and Distribution Rules.

(a) For purposes of determiming the Profits, Losses. or any other items
allocable to any period. Profits, Losses, and any such other ttems shall be determined on a daily,
monthly. or other basis, as determined by the Approval of all of the Board of Managers using
any permissible method under Code Section 706 and the Regulations thereunder.  Except as
otherwise provided in this Agreement. all items ol income. gain. loss, and deduction shall be
allocated among the Members in the same proportions as the allocations of Profits or Losses for
the hiscal year in which such items are to be allocated.

(b) Upen the admission of a new Member or the Transfer of an interest, the
new and old Members or the transferce and transteror shall be altecated shares of Profits and
Losses and other allocations and shall receive distributions. if any, based on the portion of the
fiscal year that the new or transferred Company interest was held by the new and old Members.
or the transteror and transferee, respectively. For the purpose of allocating Profits and Losses
and other allocations and distributions. (i) such admission or Transfer shall be deemed to have
oceurred on the first day of the month in which it occurs or, if such date shall not be permitted
for allocation purposes under the Code or the Regulations. on the nearest date otherwise
permitted under the Code or the Regulations. and (it) if required by the Code or the Regulations,
the Company shall close its books on an interim basis on the last day of the previous calendar
month,

6.9  Tax Withholding. If the Company mncurs a withholding tax obligation with
respect to the share of income allocated to any Member. (a) any amount which is (i) actually
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withheld from a distribution that would otherwise have been made to such Member and (11) paid
over in satisfaction of such withholding tax obligation shall be treated for all purposes under this
Agreement as if such amount had been distributed to such Member. and (b) any amount which is
so paid over by the Company. but which exceeds the amount, il any. actually withheld from a
distribution which would otherwise have been made to such Member. shall be treated as an
interest-free advance to such Member. Amounts treated as advanced to any Member pursuant to
this Section 6.9 shall be repaid by such Member to the Company within thirty (30) days after the
Board, acting by Approval of the Board of Managers. give notice to such Member making
demand therefor, Any amounts so advanced and not timely repaid by such Member shall bear
interest. commencing on the expiration of said thirty (30) day period. compounded monthly on
unpaid balances. at an annual rate equal to the lowest Applicable Federal Rate as of such
expiration date. The Company shall collect any unpaid amounts so advanced from any Company
distributions that would otherwise be made to such Member.

6.16  Tax Matters Partner.  The Board of Managers wili designate a “Tax Matters
Partner” (as defined in Code Section 6231) of the Company. The Tax Matters Partner is
authorized and required to represent the Company (at the Company’s expense) in connection
with all examirations of the Company’s affairs by tax authorities. including, without limitation,
administrative and judicial proceedings (collectively. “Audits™). and to expend Company funds
for professional services and costs associated therewith, The Members agree to cooperate with
cach other and to do or refrain from doing any and all things reasonably required to conduct such
proceedings. The Company shall indemnifly and hold harmless the Tax Malters Partner and its
directors, officers, employees and agents from and against any loss. expense, damage or injury
suffered or sustained by them by reason ol any acts. omissions or alleged acts or omissions
arising out of their activities on behalf of the Company as Tax Matters Partner, absent the gross
negligence of the Tux Matiers Partner. The Members specifically acknowledge that the Tax
Matters Partner shall not be liable. responsible or accountable in damages or otherwise to the
Company or any Member with respect to any action taken by the Tax Matters Partner with
respect to an Audit, absent the gross negligence ot the Tax Matters Partner.

ARTICLE V1l
Management

7.1 Management of the Company. The overall management and control of the
business and affairs of the Company shall be vested in the Board. acting by Approval of the
Board of Managers, subject to the Management Agreement and to the Member protections
indicated in Section 7.4 hereof. All management and other responsibilities not specifically
reserved to the Members in this Agreement. or requiring Member Consent, shall be vested in the
Board of Managers. and the Members shall have no voting rights except as specifically provided
in this Agreement. FEach member of the Board shall devote such time to the affairs of the
Company as is reasonably necessary for performance by such member of the Board of his or her
duties, provided such member of the Board shall not be required to devote full time to such
affairs. Moreover. each member of the Board shall act in goed faith with the care an ordinarily
prudent person in a like position would exercise under similar circumstances and in the best
interest of the Company.
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7.2 Board of Managers. The business and attairs of the Company shali be managed
by a governing board (the “Board of Managers™ or "Board™).

(a) The Board shall be composed of four (4) or five (5) Managers. The
Physician Class Members, voting as a class. shall ¢lect three (3) Managers who shall have that
number of votes as calculated pursuant to Scetion 7.3 below. 1t and only if Kindred Hospital
invests. the Institutional Class Member shall appoint enc (1) Manager who shall have that
number of votes as calculated pursuant 1o Section 7.3 befow, and the Class C Member voting as
a Class shall appoint one (1) Manager who shali have that number of votes as calculated pursuant
to Section 7.3 below. The powers of the Board in all cases shail be exercised subject to the
Member protections indicated in Section 7.4 hereol. Rach Manager elected or appointed to the
Board shall have the right to sit on the Board and to vote as a Board Manager. Unless terminated
sooner. each Board Manager shall serve for a one (1) vear term.

(b} There shall be at least one (1) mecting of the Managers per annum and al
least one (1) meeting of the Members per annum. The Managers or Members, as applicable,
may provide, by resolution, the time and place for the holding of this or additional meetings.
Written notice shall be provided to all Managers and Members ol such resolution,

Special meetings of the Board of Managers may be calied at the request of any
Manager upon ten (10) days advance writlen notice Lo all other Managers. The time. place and
purpose or purposes for such special meeting shall be stated in the notice of such meeting,

special meetings of the Members also may be called at the request of any
Member upon ten (10} days advance written notice to other Members, The time, place and
purpose or purposes for such special meeting shall be stated in the notice of such meeting,

(c) Managers representing a majority of Member Units shall constitute a
quorum at any meeting of the Board of Managers. Members representing a majority of Member
Units shall constitute a guorum at any meeting of the Members.

(d) Regarding Board meetings. Board members may provide a proxy to attend
who shall have powers to vote as a Board member. For Physician Class Members, such proxy
must be a Member.

{e) A Class A Manager’s status as Manager may be terminated at any time,
with or without Cause, upon the consent of the holders of at least seventy-five percent (75%) of
all Class A Member Units then outstanding. In the cvent that any Class A Manager ceases to
serve as Manager (whether by reason of termination, resignation, removal or any other cause),
thereby creating a vacancy in the position of Class A Manager. a replacement shall be elected by
the vote of fifty percent (50%) of all Class A Units. I a Class A Member who is also a Manager
has his or her interest in the Company terminated for any reason whatsoever, then such Class A
Manager shall be removed and a new Manager elected by the vote of fifty percent (50%) of all
Class A Units,

() If and only it Kindred Hospital invests in the Company, a Class B
Manager’s status as Manager may be terminated at any time. with or without Cause upon the
consent of the holders of at least seventy-live percent (75%) of all Class B Member Units then

1
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outstanding. In the event that a Class B Manager ceases fo serve as Manager (whether by reason
of termination, resignation, removal or any other causc). thereby creating a vacancy in the
position of Class B Manager, the Class B Member shall designate a suceessor Class B Manager
to filt such vacancy.

(g) A Class C Manager's status as Manager may be lerminated at any time,
with or without Cause upon the consent of the holders of at least seventy-five percent (73%) of
all Class C Member Units then outstanding. In the event that a Class C Manager ceases to serve
as Manager (whether by reason of termination. resignation. removal or any other cause), thereby
creating a vacancy in the position of Class € Manager. the Class € Member shali designate a
successor Class C Manager to fill such vacancy.

(h) A Member who holds Units in more than one Ciass shall be allowed to
appoint only one (1) Manager of the Company. i that Manager 1s appointed by the Class B
Member, that Manager can only be removed in accordance with Scetion 7.2(f) hereof and if that
Manager 1s appointed by the Class C Member. that Manager can only be removed in accordance
with Section 7.2(g) hereof. For purposes of applying this paragraph. a Manager shall be deemed
1o have that voting interest and Units as the Member who appointed the Manager.

(i) No Manager may resign from. retire from. abandon or otherwise terminate
his or her status as a Manager except after thirty (30) davs” written notice to the Member or Class
of Members who appointed him or her or to the Company. unless such Member or the Company
otherwise consents in writing.

() The election of Managers shall be conducted at any duly convened
mecting of the Members, Termination of a Manager pursuant to Section 7.2(e), 7.2(f) or 7.2(g)
hercof shall be conducted as follows:

(1) Any Member may call a speeial meeting of the Members for
purpose of calling for the termination of a Manager pursuant to Section 7.2(e), 7.2(f) or 7.2(g) as
applicable. At such spectal meeting. the Members of the class who appointed such Manager
shall vote on the termination of the Manager in guestion: such Manager shall be immediately
terminated if the holders of at least seventy-five percent (75%) of the Units in the class who
elected him such manager vote affirmatively for the Manager’s termination. Consistent with and
subject to Scetions 7.2(e). 7.2(H) and 7.2(g) hercol. as applicable, the class of Members who

appointed such Manager shall destgnate a successor Manager Lo fill such vacancy.
(k) Managers representing a majortty of Member Units shall constitute a

(uorum at any mceting of the Board of Managers.  Board members may provide a proxy to
attend who shall have powers to vote as a Board manager,

(H No Manager may resign {rom. retire trom, abandon or otherwise terminate
his or her status as a Manager except after thirty (303 days” written notice to the Member or class
of Members who appointed such manager. unless such class of Members otherwise consents in
writing,

7.3 Manner of Exercise of Board's Authority. All responsibilities granted to the
Board of Managers under this Agreement shall be exercised by the Board of Managers as a body,
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and no member of the Board of Managers. acting alone. shall have the authority to act on behalf
of the Board of Managers. The Board shall act by the vote of the Board of Managers
representing Members holding a majority of Units. For example. if a member of the Board is
appointed by a class of Members owning twenty-five {25} Units. he or she (if he or she 15 the
sole representative of the Class) will be accounted twenty-five (23) votes in any vote. For the
Board miembers elected by the Physician Class Members. such Board members shall have that
number of Units as is equal to the total number of Physician Class Units then outstanding divided
by the number of Board members elected by the Physician Class Members (i.e., three (3)). For
the Board member appointed by the Institutional Class Member and the Class C Member, such
Board miember shall have that number of votes as is equal o the total number of Institutional
Class Units or Class ¢ Units then outstanding divided by the number of Board members
appotinied by the Institutional Class Member or Class C Member, as applicable (i.e. one {1)). If
and only if Kindred Hospital docs not invest. there shall be no Board Members elected by the
Institutional Class Member. and the Instituttonal Class Member shall have no Board rights.

None of the tollowing actions shall be taken by the Company except upon Approval by
the Board of Managers, subject to the Management Agreement and to the Member protections
mdicated in Section 7.4 hereof:

{a) Borrow money and  otherwise obtatn credit and  other  financial
accommodations in the ordinary course of the business of the Company: :

(b) Perform or cause to be perlormed all of the Company's obligations under
any agreement to which the Company is a party, including. without fimitation, any obligations of
the Company or otherwise i respect of any indebledness secured in whole or in part by, or by

lien on. or sceurity interest in. any asset(s) of the Company:
{c) Employ. engage. retain or desl with any Persons in the capacity of

cmployees. agents. brokers, accountants, lawyers or in such other capacity as may be necessary
or desirable:

(d) Appoint individuals to act as officers of the Company and delegate to such
individuals such authority to act en behalf of the Company and such duties and functions as
would normally be delegated to officers of a corporation holding similar offices;

(¢ Adjust. compromise. sctile or refer to arbitration any claim in favor of or
against the Company or any of its assets, make clections in connection with the preparation of
any lederal, state and local tax returns of the Company. and institute, prosecute, and defend any
iegal action or any arbitration proceeding;

(H Acquire and enter into any contract of insurance necessary or proper for
the protection of the Company and/or any Member and/or any Manager/or any Board member,
including, without limitation, to provide the indemnity described in Section 7.8 hereof or any
portion thereof;

{®) To make electtons in connection with the preparation of any federal, state

and local tax returns of the Company. and to institute, prosccute. and defend any legal action or
any arbitration proceeding;
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(hy To establish a record date for any distribution 1o be made under Article
VI and

(1) To cause Units in the Company o be tssued in accord with Section 3.2
and 3.6 hereof.

) To perform any other act which the Board may deem necessary or
desirable for the Company or its business.

7.4 Restrictions.  Noetwithstanding any other provision 1o this Agreement to the
contrary, the Company shall not take any of the following actiens withour written consent or vote
of Members holding at least sixiv-six percent (66%) of the Units issued and outstanding in each
separate class of Units (provided, however, it a Person. other than the Members or their
Affiliates, purchases or otherwise acquires by a sale, exchange. merger or by public offering
more than fifty-one percent (51%) of the Units, actions of the Members under this Section 7.4
{other than Section 7.4(¢). which shall remain subject o the vote of holders of more than eighty-
five percent (85%) of all Unitsyshall require the vote of Members holding at least fifty-one
percent (51%) of the Units issued and outstanding in cach separate class of Units):

(a) Except as contemplated by Article 1V hereof, authorize, or set aside any
sums for, the purchase. repurchase. redemption or other acquisition by the Company of any
Member's Units of any class or make loans or distributions to Members;

{b) Authorize a merger. consolidation or similar combination with any other
entity, or authorize the sale of all or substantially all the assets ol the Company or the dissolution
or liquidation of the Company:

{c) Approve a recapitalization. reclassification. reorganization, split or other
similar event affecting the Units;

(d} Effect any Bankruptey event with regard to the Company;

(e) Require a Member to make an additional Capital Contribution or
personally guarantee an obligation of the Company. provided. however, that the actions in this
Section 7.4¢e) or the requirement {o guarantec any amount pro rala in excess of $1,000,000 in
aggrepate pursuant to this Section 7.4¢c¢) shall require the vote of holders of more than eighty-
live percent (85%) of all Units then outstanding in the Company and the vote of eighty-five
percent (85%) of all holders to amend such provision: except for pavments under a duly
approved management agreement or medical director agreement:

(H) Pay any compensation to any Member or Athliate or enter into any
transaction with a Member or Affiliate. except to the extent that all Members are paid
compensation on a pro rata basis, based on the proportion of Units then held by each such
Member to the total number of Units then issued and outstanding;

(g Enter into. amend or terminate any arrangement or agreement with any
Company administrator, management company. consulting company or other senior executive of
the Company. provided, the Class B (if and only if Kindred Hospital invests) and Class C
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Member shall not utihize this provision w unrcasonably withhold consent 1o the appointment of
another management company or administrator and. provided further. this qualification does not
serve as a waiver of any of the rights and obligations set forth in the management agreement
between the Class C Member and the Company:

(h Except for purely technical amendments, amend this Agreement or the
Articles of Organization of the Company;

(i) Adjust, arbitrate. compromise. sue, defend. abandon, or otherwise deal
with and settle any and all claims in favor of or against the Company. as the Board shall, in its
sole discretion, deem proper; and

M Appoint a liquidator. waive uny Member obhigations or approve the
Transter of Units.

7.5 Binding the Company. Any action taken by a member of the Board with
Approval of the Board. or, where so required. by the Consent of the Members, shall bind the
Company and any other Board members and shall be deemed to be the action of the Company.

7.6 Compensation of Managers and Members. No direct or indirect payment shall be
mnade by the Company to any Board member. Member, or officer of the Company, or to any
Affiliate of any Board member, Member, or officer of the Company. for such Board member’s,
Member's, or officer’s services as a Member. Board member or officer.  Each Board member
and officer shall be entitled to retmbursement from the Company for all expenses incurred by
such Board member or officer in managing and conducting the business and affairs of the
Company. Also, it is intended that the Class ¢ Member will have a contract to manage the
Facility substantially in the forny of Exhibit B hereof.

7.7 Contracts with Aftthiated Persons. Subject 1o Section 7.4, the Company may enter
into one or more agreements, leases, contracts or other arrangements with any Member, Manager
or Aftiliated Person for the furnishing 10 or by the Company of goods. services or space. and
tay pay compensation thereunder for such goods. scrvices or space. provided in each case the
amounts payable thereunder are reasonably comparable o those which would be payable to
unatfiliated Persons under similar agreements. H the determination of such amounts is made in
zood faith, it shall be conclusive absent manifest error.

7.8 Indemnification. The Company shall tndemnify the officers and Board of
Managers of the Company, and the officers. directors and shareholders of any Manager which is
a corporation in accordance with applicable law and the articles of organization, by-laws and
other governing documents of such corporation. for any liability incurred and/or for any act
performed by them within the scope of the authority conferred on them by this Agreement.
and/or for any act omitied 1o be performed. except for their gross negligence or willful
misconduct. which indemnification shall include all reasonable expenses incurred, including
reasonable legal and other professional fees and expenses. The doing of any act or failing to do
any act by an officer or a Board member. the cifeet of which may cause or result in loss or
damage 1o the Company. if done in good faith to promote the best interests of the Company,
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shall not subject the officer or Board member to any liability o the Members except for gross
neghigence or willful misconduct.

7.9 Other Activitics. Sabject to any other restrictions set forth in this Agreement, the
Members, Managers and any Affiliates of any of them may engage i and possess interests in
other business ventures and investment opporiumities of every kind and  description,
independently or with others ax long as they do not violate Article X hereof.  Neither the
Company nor any other Member or Manager shall have any rights in or to such ventures or
opportunities or the income or profits theretrom.

7.10  Audited Financial Statements.  the Board shall authorize and cause to be
prepared audited financial statements on an annual basis.  Fach Member. upon request, shall
have the right to inspect such audited financial statements.

ARTICLE Vil
Officers

8.1 Number; Election: Resignation.  The Company shall have a President, a
Ireasurer. a Secretary, and such other officers us the Board may in its discretion create, All
officers shall be elected annually by the Board. acting by Approval, at any duly convened
meeting of the Board. Regarding the selection ol olficers. the Managers shall consider the skill,
gualifications, dedication. and lovalty of olficer candidates. With respect to such officers, the
Managers shall select only those individuals who. in the Managers™ sole opinion, shall best
promote and advance the interests of the Company.  Each otticer shall hold office for one (1)
vear and until their successors are chosen and qualilied. unless terminated earlier pursuant 1o
Section 8.4 hereof and except as otherwise provided at the meetings respectively at which they
are clected or appointed.  Any officer may resign by delivering a written resignation to the
Company at its office, or to the Managers. and such resignation shall be effective upon receipt,
unless it is specified to be effective at some other time or upon the happening of some other
event. A director or officer may serve consecutive tenms if elected or so appointed.

8.2 Same Person Holding Two or More Offices. 1o the extent permitted by the Act,
any two or more of the offices referred o in this Scction may be fitled by the same person.

g3 Officers Need Not Be Members or Managers. Except as otherwise provided by
the Act, any person shall be eligible for clection o be an officer of the Company without the
necessity of being a Member or Board member.

84  Removal of Officers.  Any oflicer may be removed by the Board, acting by
Approval, with or without cause.

8.5 Vacancies. In case a vacancy in any oflice shall occur due to any cause, the
Board of Managers. acting by Approval. may elect a person to (il such vacancy who shall hold
office until the date on which the office would ordinarily be fitled, and until a successor is
chosen and qualified.

8.6 President. The President shall be the chiel executive officer of the Company and

shall. subject to the provisions set forth hereinafier. have the authority to oversee such
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administrative activities and to take such administrative actions as shall be customary for a chief
executive officer. The President shali perform such additional duties as may be delegated by the
Board of Managers or as may be imposed by law. [t shall be the duty of the President, and the
President shall have the power 10 see to it that all orders and resolutions of the Board are carried
to effect. The President. as soon as reasonably possible after the close of each fiscal year, shall
submit to the Board a report of the operation of the Company for such year and a statement of its
afTairs. and the President shall. from time to time, report to the Board all matters within the
President’s knowledge which the interests of the Company may require to be brought to its
notice.

87 Treasurer. The Treasurer shall. subject to the supervision and control of the
Board of Managers, have custody of the funds and of all the valuable papers of the Company.
The Treasurer shall keep the accounts of the Company in a clear manncr. and the Treasurer shall,
at all times, when requested by the Board of Managers. exhibit a true statement of the affairs of
the Company.  Except as the Board of Managers may otherwise order, the Treasurer shall sign
and/or endorse all promissory notes. bills. checks. drafts. trade acceptances, and bankers®
acceptances, and the Treasurer may execute all deeds. mortgages, reports, contracts, agreements,
and other legal documents of the Company. but the Board of Managers may authorize any other
officer or officers, or agent or agents, to sign any obligations. instruments. or papers on behalf of
the Company. and/or may limit the authority of the Treasurer in any of said matters. The
Treasurer shall perform such other duties as may be detegated 10 the Treasurer by the Board or as
may be imposed by law. When the Treasurer shall be absent or for any other reason unable to
perform the Treasurer's duties. the Treasurer may appoint any other officer of the Company to
act as Temporary Treasurer. and said Temporary Treasurer shall have all the duties herein
delegated to the Treasurer during the term of the Treasurer’s appointment.

§.8 Secretary. The Secretary shall keep the records of the Company, of its Members,
and of the Board of Managers and shall perfornt such duties and have such powers additional to
the foregoing as the Board shall designate.

ARTICLE IX
Fiscal Matters

9.1 Books and Records. The Company shall engage the services of a certified public
accounting firm (“Accounting Firm™) which shall keep complete and accurate books and records
of the Company. using the same methods of accounting which are used in preparing the federal
income rax returns of the Company to the extent applicable and otherwise in accordance with
generally accepted accounting principles consistently applied. Such books and records shall all
be maintained and updated monthly. and shall be available. in addition to any documents and
information required to be furnished to the Members under the Act, at an office of the Company
or the Accounting Firm for examination and copving by any Member, or such Member's duly
authorized representative, upon reasonable request therefor and at the expense of such Member,
Alternately, copies of such books. records. documents and information shall be sent by the
Company o any Member., or such Member's duly authorized representative, upon reasonable
request therefor and at the expense of such Member. The Company shall keep at its registered
office all items required pursuant to the taws governing Nevada himited liability companies.
Within one hundred twenty (120} davs after the end of each fiscal vear of the Company, each
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Member shall be furnished with audited financial statements which shall contain a balance sheet
as of the end of the fiscal year and statements of income and cash flows for such fiscal year.
Any Member may. at any time. at such Member’s own expense, cause an audit or review of the
Company books to be made by a certified public accountant of such Member's own selection.

9.2 Bank Accounts. Bank accounts and/or other accounts of the Company shall be
maintained in such banking and/or other linancial institution(s) as shall be selected by Approval
of the Board. and withdrawals shalt be made and other activity conducted on such signature or
signatures as determined by Approval of the Board. Any and all records with respect to such
bank accounts and/or other accounts, inctuding. but not limited to. copies of any checks written
on such account or records of other withdrawal activity. shall be available at an office of the
Company or the Accounting Firm for examinatton and copying by any Member, or his or her
duly awhorized representative. upon reasonable request therefor and at the expense of such
Member. Alternately. copies of such records shall be sent by the Compuny to any Member, or a
Member’s duly authorized representative. upon reasonable request therefor and at the expense of
such Member.

9.3 Fiscal Year. The fiscal year of the Company shall end on December 31 of each

year.
ARTICLE X
Transfer and Redemption of Interests
and Admisston of New Members

10.1  Restriction on_Transfers.  Except as otherwise indicated in this Article X, no
Member may sell, Transfer, pledge, hypothecate. pill or otherwise dispose of or encumber all or
any portion of such Member’s Membership Units without the prior written consent of the holders
of al least sixty-six percent (66%} of all of the Membership Units (the Member proposing 1o
Transfer his or her Units shall be entitled to vote): provided. however. any Class A Transfer must
be 1o a person who meets the requirements set forth at Sections 2.3 and 2.4 hereof, and any
deciston shall not take into account the volume or value of referrals of a transferee.  Provided
further. that the Class B Member (il and only if Kindred Hospital invests) and the Class C
Member may not withhold consent to the Transler of Class A Units as long as such Transfer
does not result in the reduction of the number of Physician Class Members, and the transferee
meets the requirements of Sections 2.3 and 2.4 hercol and any other Physician Class eligibility
requirements hereunder.

1.2 Transferability of Units.

(a) Any Transler ol Units in violation hereol shall be treated as an Adverse
Terminating Event. The Units of 2 Member. and any interest of such Member’s spouse in such
Units, shall remain subject to this Agreement regardless of the termination, for any reason, of the
marital relationship of any Member and the Member's spouse. During the marriage of the
Member and such Member’s spouse. such Member’s obligations to sell or offer to sell Units
pursuant to this Agreement shall include any interest of such Member's spouse in the Units. Any
Units Transterred in contravention ol this Section shall be void of all voting, inspection and other
rights with respect to the pledgee/transferee and any such Transfer shall be null and void ab initio
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and shall be subject to purchase by the Company as 5 Terminating Event. Each spouse of a
Physician Class Member shail sign a Consent of Spouse form, substantially in the form of
Exhibit C hereto, agreeing to be bound by the werms hereot including. without himitation, the
term providing that ownership by a spouse is not permitied.  Any transferor must sign a
counterpart to this Agreement. agreeing to be bound by the terms hereof prior to such Transfer
being deemed effective.

Notwithstanding the foregoing, the Class B Member (f and only if Kindred Hospital
mvests) or Class C Member (including and with respect to all Class A Units held by such Class
13 or Class C Moember) which owns the interests hercof may transfer its Units to an Affiliate {or a
purchaser of any significant portion of its stock or asscts. or tn any merger, consolidation or
public offering transaction or as part of any gratuitous transfer if for a gratuitous transfer the
transleror receives no consideration in exchange for such interest) as long as the transferor and
the transteree agree to remain bound by all of the terms hereof.

Further, Regent Investment, LLC shall be permited to wansfer its Units w Regent
Surgical Health, L1.C.

{h) The Class 3 or Class ¢ Member may not Franster its Class B or C Units,
without obtaining Transfer Consent, 1o any individual or entity engaging or intending (o engage
i the business of providing outpatient or ambulatory surgical services within fifteen (15) miles
ol the Center (“Competitor™) or 1o the owners of such Competitor.

{c) Further. notwithstanding the foregoing. any Member may pledge his, her,
or its Units to a bank or financial institution,

10.3  [rreparable Harm.  Lach Member specttically acknowledges that a breach of
Scction 10,1 hereof would cause the Company and the Members to suffer immediate and
irreparable harm, which could not be remedicd by the payment of money. In the event of a
breach or threatened breach by a Member of the provisions of Section 10.1 hereof, the Company
or other Members shall be entitled to injunctive relief to prevent or end such breach, without the
requirement to post bond. Nothing herein shall be construed to prevent the Company or other
Members from pursuing any other remedies availabic to it for such breach or such threatened
breach. including the recovery of damages. reasonable attorneys™ lees and e¢xpenses. Any such
Transfer shall be an Adverse Terminating Event.

10.4  Assignee of a Member's Membership Units. 1. notwithstanding the prohibitions
in Sectien 10.] hereof, a Member Transfers all or anv portion of its Membership Units (whether
voluntarily, involuntarily or by operation of law, including. but not limited to, the death, divorce,
Disability. merger, or bankruptcy of a Member) and a Person acquires such Membership Units,
(but is rot admitted as a substituted Member pursuant o the terms of this Agreement) such
Person shall:

(a) be (reated us an assignee of a Member’s Membership Units, as provided in
the Act and not as a Member of the Company {unless the provisions of Section 10.5 have been
met);
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§5)) have no right to participate in the business und aflairs of the Company or
to exercise any rights of @ Member under this Agreement or the Act:

(<) share in distributions from the Company with respect to the transferred
Membership Units on the same basis as the transterring Member previously had; and

{d) be required to Transfer the Units to the Company in accord with the
redemption provisions hereof relating to Adverse Ferminating Events.

105 Admission of Transferces.  Subject to the Transfer permitted in Section 10.1
hereof, a transferee (not already a Member) may be admitted 1o the Company as a substituted
Member only with the prior written consent of the holders of at least stxty-six percent (66%) of
all Units then issued and cutstanding (the transferce shall not be entitled to vote); provided, Units
of the Institutional Class Member or Class ¢ Member may be transferred to any Affiliate or party
related (o the Institutional Class Member or Class ¢ Member as applicable, as indicated in
Section 10.1 hereof.

10.6 Obligations of Permitted Transferces.  In the ease of any approved Transfer or
disposition of Units. the transferee shall execute and deliver an appropriate instrument agreeing
to be bound by this Agreement as a Member and such additional agreements or instruments as
the Board of Managers may require. Any permilted transferee of Units shall receive and hold
such Units subject to this Agreement and all of the restrictions. obligations and rights created
hereunder, and the Members and cach transferce shall be bound by their obligations under this
Agreement with respect to each subsequent transferce.

10.7  Noncompetition. Buring the term of a4 Member's membership in the Company,
whether a Class A Member. Class B Member or Class ¢ Member. and for a period of two (2)
vears thereafter, other than through the Company. no Member shall. without the prior written
Approval of the Board and the Consent of the Members, and in accordance with Section 7.4
hereof, directly or indirectly own. manage, operate. control or participate in any manner in the
ownership. management, operation or control ol, or serve as a partner, employee, pringipal,
agent. consultant or otherwise contract with. or have anv financial interest in, or aid or assist any
other person or entity that operates an ambulatory surgical center. surgical hospital or a facihity
(including an office or practice based facility which is aceredited. licensed or Medicare-certified)
that provides services of the type provided by the Company. within fifteen (15) miles of the
address of the Facility (“the Territory™)). nor may a Member own or operale equipment in his or
her office of the type used by the Facility. The preceding sentence shall not be construed to
prevent a Physician Class Member or anv of its Alfiliates from practicing medicine and
performing procedures at any location. meluding any inpatient or outpatient setting, or in such
Physician Class Member’s or its Affiliates office. as long as such Physician Class Member is not
an owner, employee, contractor of. and does not have any financial relationship with, and such
office does not constitute, a ticensed, accredited. or Medicare-certified ambulatory surgery center
or surgical hospital within the Territory: provided further. a physician may perform a procedure
under local anesthesia with no sedation in his or her office (as long as a site of service
differential is paid), as long as the office is not accredited. licensed or Medicare certified as an
ambulatory surgery center or surgical hospital,
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It Kindred Hospital invests, this restriction shall not restrict the Institutional Class
Member from offering and providing outpatient surgical services in its hospital located at 2250
Flamingo Road. However, the Hospital shall not be permitted 1o enter into another joint venture
with physicians relating 1o the provision of outpatient surgical or endoscopy services in the
Territory.  Further the Members may jointly develop a Surgery Center to be located within the
Territory as long as all Members are offered the opportunity (o invest in the proportion and on
the same terms as provided herein: it being understood that certain of the Physician Class
Members and the Class C Members are establishing a Surgery Center in the territory and the
Class B Institutional Class Member has not vet determined iF it will invest therein.

10.8  Confidential Information.  Lach Member acknowledges that the Confidential
Information is valuable property of the Company and undertakes that for so long as he, she or it
is a Member. and thereafter until such information otherwise becomes publicly available other
than through breach of this Section. shall:

{a) treat the Confidential [nformation as seeret and confidential;

(by not disclose (directly or indirectly. in whale or in part) the Confidential
information to any third party except with the prior written consent ot the Company,

{c) not use {or i any way appropriaic) the Confidential Information for any
purpose other than the performance of the business of the Company and otherwise in accordance
with the provisions of this Agreement:

(d) recognize and acknowledge that the Company’s trade secrets and other
conlidential or proprietary information. as they may cxist from time to time. are valuable, special
and unique assets of the Company’s business. Accordingly, durning the term of the Company,
cach Member shall hold in strict confidence and shall not. directly or indirectly, disclose or
reveal to any person., or use for such Member's own personal benefit or for the benefit of anyone
else. any trade secrets, confidential dealings or other confidential or proprietary information of
any kind. nature or description (whether or not acquired. learned. obtained or developed by a
Member atone or in conjunction with vthers) belonging to or concerning the Company, or any of
its customers or clients or others with whom they now or hercafter have a business relationship,
except: (1) with the prior written consent ol all the other Members: (it} in the course of the proper
performance of the Member's duties hercunder: or (iii) as required by applicable law or legal
process, Each Member confirms that all such information constitutes the exclusive property of
the Company,

Giiven the secretive and competitive environnient in which the Company does business
and the fiduciary relationship that the Members have with the Company. cach Member agrees 1o
promptly deliver to the Company. at any time when the Company so n :quests, all memoranda,
notes. records, drawings, manuals and other documents (and all copies thereof and therefrom) in
any way relating to the business or aftairs of the Company or any of its customers and clients,
whether made or compilted by such Member or furnished to it by the Company or any of its
employees, customers, clients, consultants or agents. which such Member may then possess or
have under its control. Lach Member confirms that all such memoranda, notes, records,
drawings. manuals and other documents {and all copies thercof and therefrom) constitute the
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exclusive property of the Company. Notwithstanding the foregoing paragraph or any other
provision of this Agreement. cach Member shall he entitled 1o retain any written materials
received by such Member in its capacity as a Member: and

(¢} limit the dissemination of and access 10 the Confidential Information to
such of the Company’s and the Member's officers. dircctors, managers, employees, agents,
attorneys, consultants, professional advisors or representatives as may reasonably require such
tnformation for the performance of Company business and ensure that any and all such persons
observe all the obligations of confidentiality contained in this Section 10.8,

(H) “Confidential  Information™ means any and all policies, procedures,
contracts, quality assurance technigues. plans. market studies. projections, pro formas, managed
care initiatives, strategies. utifization management, physician lists. patient records, credentialing,
financial. statistical and other information of the Company, including (but not limited to)
information embodied on magnetic tape. computer soliware or any other medium for the storage
of information, together with all notes, analyses. compilations. studies or other documents
prepared by the Company or others on behalf of the Company containing or reflecting such
information. Confidential Information does not include information which:

(1) was lawtully made avaifable 10 or known by a third person on a
non-confidential basis prior to disclosure by a Member:

(1} is or becomes publicly known through no wrongful act of a
Member:

(in) s received by a Mesber Irom a third party other than in breach of
conlidence,

(g) The Class C Member may use Confidential Information for other purposes
- the source of such Confidential Information is not identified  the Facility or used in
competition against the Facility.

10.9 Nonsolicitation. During the term of' a Member's membership in the Company and
for & period of two (2) years thercalier. no Member nor any of its Affiliates shall employ or offer
cmployment (o any person who is employed by the Company during the term of this Agreement
without the prior written Consent of the Members. 1t s specifically provided that this Section
10.9 shall not prohibit the Class ¢ Member from soliciting the Facility Administrator.

10.10 Additional Covenants.

(a) If a court of competent jurisdiction should declare this Article X, or any
provision hereofl unenforceable because of any unreasonable restriction of duration, activity
and/or geographical area, then the Parties hereby acknowledge and agree that such court shall
have the express authority to reform this Agreement 1o provide for reasonable restrictions and/or
grant the Company such other relief at law or in equity, reasonably nccessary to protect the
interests of the Company.
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(b} Each Member spectfically acknowledges that a breach of this Article
would cause the Company and other Members to sulter immediate and irreparable harm, which
could not be remedied by the payment of moncey. In the event of a breach or threatened breach by
a Member of any of the provisions of this Article. the Company and other Members shail be
entitled 1o injunctive relief to prevent or end such breach, without the requirement to post bond.
and shall be entitled to recover reasonable attorneys” fees and expenses. Nothing herein shall be
construed as prohibiting the Company {rom pursuing any other remedies available 1o it for such
breach or such threatened breach. including the recovery of damages.

(¢} Each Member warrants and represents that he. she or it

(1) is Lamiliar with the confidentiality agreement and non-competition
agreements agreement contained herein.

(i) has concluded that the Member's obligations and the Company’s
rights and remedies described herein. including. without limitation. the right to equitable relief
contained herein, are reasonable.

(i} is fully aware of the duties. responsibilities, obligations and
liabtlities imposed by this Article X.

(tv)  acknowledges that the covenants contained herein are fair,
reasonable and just. under the circumstances. and are not a penalty.

(v) acknowledges that no registration statement is now on file with the
Securitics and Exchange Commission with respeet to any Units in the Company, and the
Company has no obligation or current intention 1o register such Units under the Federal
Securities Act 1933 (733 Act™,

(vi}  acknowledges that the Units have not been registered under the 33
Act because the Company believes such Units e not securities in that all Members will be
actively involved in the operation and management of the Company and. further, if securities are
decmed to be issued. such Units are issued in reliance upon the excepltions from registration
requirements of the 33 Act providing for issuance ol securities not involving a public offering,
together with any corresponding exemptions of the Nevada Securities Act.

(vil) acknowledges that the Member is acquiring such Units solely for
mvestment and not resale. the Member is an accredited investor (if an actual person, he or she
carned more than $200,000 per year individually in cach of the last two vears, and expects to
carn more than such amount this year), has experience and sophistication in financial matters
sufficient to evaluate the merits and risks of the investment, and can afford to lose his, her or its
entire investment and has not learned of this investment through any general solicitation or
advertising.  The Company has relied upon the fact that the Units in the Company are to be held
by the Members solely for investment and on each of the representations made hereby.

(viii) acknowledges that the exemptions from registration under the 33
Act would be unavailable if the Units in the Company were acquired by a Member with a view
to distribution.
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(ix)  acknowledges that thix Agreement does not conflict with or violate
any other agreement to which the Member is party.

(x) acknowledges that. notwithstanding any provision to the contrary
in this Agreement, no Member may resell his. her or its Units within twelve (12) months of the
purchase of such Units.

(xi)  acknowledges that the Member expects to be  substantially
involved in the operations of the Company. and does not expect a return on his, her or its
investment due to the efforts of others.

(xi1) acknowledges that entering into this Agreement will not require
the Company to be bound by any other agreement (and does not violate any other Agreement) to
which the Member is a party. such as a collective bargaining agreement. an anesthesia agreement
or any other agrecment.

(d) The Institutional Class Member (if and only i Kindred Hospital invests)
and the Class € Member each further represents. warrants and covenants to the Company, the
Board of Managers and all other Members that the appropriate approval to enact this Agreement
has been obtained from such Member's independent governing board and any other duly
constituted avthority from whom such approval is required or necessary for such Member to
enact this Agreement and for such Member o be bound hereby.

(1) Fach Member has read the Risk Factors attached to  the
subscription agreement for purchase of Units.

10.11 Drag Along Rights. Notwithstanding anything in this Agrecment to the contrary.
the following provisions shall apply to the Members:

(a) At any time alter the date of this Agreement. if the Class C Member
recetves an offer from a Person (the “Third Party Purchaser™) to purchase or otherwise acquire
all of the Class C Member’s Units in the Company. whether by purchase or exchange, or by the
merger or consclidation of the Class (. Member with or into any other Person or Persens (4
“Purchase Offer”™), and the Class C Member desires 1o accept such Purchase Offer, then the Class
C Member shall deliver written notice of such desire to the Class A Members and Class B
Member (if and only if Kindred Hospital invests) {coltectively the “Other Members™), together
with a copy of the Purchase Offer (an "Affirmative Buy-Out Notice™). The Other Members shall
have fitteen (15) days from the date of reccipt of the Affirmative Buy-Out Notice to provide
written notice (the “Acceptance Notice™) to the Class C Member of their desire 0 sell to the
Third Party Purchaser that number of Units equal 1o lorty-two and ene-half percent {(42.5%) of
the collective Units (or 36 Units of all of the issued and outstanding Units) of the Other Members
at a price set forth in the Purchase Offer. It and only i Kindred Hospital does not invest, the
Class A Members shall sell the Third Party Purchaser that number of Units cqual to thirty-eight
and seventy-five one hundredths percent (38.75%) of the collective Units (or thirty-one percent
(31%) of all issued and outstanding Units) of the Class A Members. The number of Units to be
sold by each class of the Other Members under this Section 10,11 shali equal the pro-rata share
of Units owned by such class compared to all Units owned by the Other Members. For example,
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assuming the Class A Members own, in the aggregate. sixty (603 Units and the Class B Member
owns twenty-five (23} Units out of a total one hundred (FOO) Units tssued and outstanding in the
Company, the Other Members shall be obligated to sell forty-two and one-half percent (42.5%)
of thetr Units or thirty-six (36} Units in the aggrepate. Accordingly. on an individual class basis
(as may be adjusted from time to time for the then respective ownership of the classes), the Class
A Members shall be required to sell twenty-five and four tenths (25.4) of the Class A Units and
the Class B Member shall be required to sell ten and six tenths (10.6) of the Class B Units. Upon
the timely delivery of the Acceptance Notice to the Class € Member. the Other Members shall
be obligated to sell the required number of Units to the Third Party Purchaser on a date
determined by the Class C Member and such Third Party Purchaser, but in any event not more
than sixty (60) days after the date the Affirmative Buy-Out Notice is given to the Other
Members. The Other Members may scll and retain fractional Units in order to comply with the
reguirements of this Section.

It Units are sold such that a Third Party Purchaser gains a majority
ownership i the Company. the Third Party Purchaser shall acquire the right of the Class C
Member to appoint a Manager to the Board. Such Manager shall have the number of votes as
calculated pursuant to the first paragraph of Scction 7.3 hercol.

(b} If the Other Members do not timely provide the Class C Member with the
Acceptance Notice, then the Class C Member mayv elect. by written notice to the Other Members,
to require the Company to purchase alt of the Units of the Class C Member at a price equal to the
Parchase Offer on the same terms as stated therein. The closing of a purchase pursuant to this
section T0.THb) will be held at the prineipal office of the Company on a date determined by the
Class C Member and the Company, but in any event not more than thirty (30) days after the date
the Affirmative Buy-Out Notice is given to the Other Members. [1 the Class € Member's Units
are purchased hereto, such Units shall be paid for in cash at the closing. The Institutional Class
C Member shail have the right o specifically enforee this obligation.

ARTICLE XI
Dissolution and Termination

1.1 Lvents Causing Disselution.  The Company shall be dissolved and its affairs
wound up upon the first to occur of the following cvents unless the Board approves the
continuation of the Company:

() The sale or other disposition of all or substantially all of the assets of the
Company. unless the disposition is a transler of assets of the Company in return for consideration
other than cash and, by Approval of the Board. a determination is made not to distribute any such
nen-cash ntems to the Members:

{(b) The election for any reason to dissolve the Company made by Approval of
the Board. including the Consent of the Members pursuant to Section 7.4 hereof:

(c) When there is no remaining Mcember. unless the helders of all the financial
rights in the Company agree in writing. within ninety (90) days afier the cessation of
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membership of the last Member, 1o continue ihe Jegal existence and business of the Company
and to appoint one or more new Members:

() Any consohidation or merger of the Company with or into any entity
unless the Company is the resulting or surviving entity: or

(¢) Entry of a decree of judicial dissolution.

To the greatest extent permitted by law, no event (ncluding without imitation the death,
resignation. expulsion. bankruptcy, or dissolution of the Member) shall cause automatic
dissolution of the Company. Further, upon Board approval. any event giving rise to  automatic
dissolution shall not cause dissolution if the Board votes that it shall not cause dissolution.

1.2 Procedures on Dissolution. Dissolution ot the Company shall be effective on the
day on which the event occurs giving rise to the dissolution, but the Company shall not terminate
until the Articles shall be canceled in the manner set torth in the Act. Notwithstanding the
dissolution of the Company. prior to the termination of the Company. as aftoresaid, the business
and the aftairs of the Company shall be conducted so as to maintain the continuous operation of
the Company pursuant to the terms of this Agreement. Upon dissolution of the Company. the
Board acting by Approval, or, if none. a liquidator clected by the Consent of the Members, shall
tiquidate the assets of the Company. apply and distribute the proceeds thereot pursuant to Article
VI hereof, and cause the termination of the Agreement.

ARTICLE X1

(seneral Provisions

12,1 Notices. Any and all notices under this Agreement shalt be effective (a) on the
filth (5th) business day after being sent by regtstered or certified matl, retum receipt requested,
postage prepaid, or (b) on the first business day alter bemg sent by express mail, telecopy. or
commercial expedited delivery service providing a receipt lor dehivery. All such notices in order
to be cffective shall be addressed, if to the Company at 1ts principal office, if to a Member at the
fast address of record on the Company books. and copies of such notices shall also be sent to the
last address for the recipient which is known to the sender, if dilferent from the address so
specified. A Member may chanpe its address for purposes of this Agreement by giving the other
Members notice of such change in the manner herebefore provided for the giving of notices.

12,2 Word Meanings. The words “herein.” “hereinafter.” “hercinbelore,” “hereof™ and
“hereunder™ as used in this Agreement reler to this Agreemient us a whole and not merely to a
subdivision in which such words appear unless the context otherwise requires, The singular shall
mclude the plural and the masculine gender shall include the feminine and neuter, and vice versa,
unless the context otherwise requires.  All section references. except as otherwise provided
herem. are to sections of this Apreement.

12.3  Binding Provisions. Subject to the restrictions on transfers set forth herein, the
covenants and agreements contained herein shall be binding upon. and inure to the benefit of, the
partics hereto, their hetrs, Legal Representatives, successors and assigns.

AA000085



12,4 Applicable Law. This Agreement shall be construed and enforced in accordance
with the laws of the State of Nevada, including. but not hmtted to. the Act. as interpreted by the
cotrts of the State of Nevada. notwithstanding any rules regarding choice of law to the contrary.

12,5 Counterparts. This Agreement may be executed in several counterparts and as so
executed shall constifutie one agreement binding on all parties herclo. notwithstanding that all of
the parties have not signed the original or the same counterpart.

[2.6  Separability of Provisions. Each provision of this Agreement shall be considered
separable. [If for any reason any provision or provistons herein are determined to be invalid and
contrary to any existing or future law, such invalidity shall not impair the operation of or affect
those portions of this Agreement which are valid, and if lor any reason any provision or
provisions herein would cause the Members to be hable Tor or hound by the obligations of the
Company. such provision or provisions shall be deemed void and of no effect.

12,7 Section Titles,  Section titles are lor descriptive purposes only and shall not
control or alter the meaning of this Agreement as set {ortl in the text,

12.8  Amendments.  This Agreement may be amended or modifted only with the
Approval of the Board and the Members (as Limited by Scction 7.4 hereot).

129 EntireAgreement.  This Agreement embodies the entire agreement and
understanding between the parties hercto with respect to the subject matter hereof and supersedes
atl prior agrecments and understandings relating to such subject matter.

1210 Waiver of Partitton.  Each Member agrees that irreparable damage would be done
1o the Company 1 any Member brought an action in court to dissolve the Company.
Accordingly, cach Member agrees that such Member shail not, either directly or indirectly, take
any action to require partition or appratsement of the Company or of any of the assets or
propertics of the Company. and notlwithstanding any provisions of this Agreement 1o the
contrary. cach Member (and such Member's successors and assigns) accepts the provisions of
this Agreement as such Member’s sole entitlement on termination. dissolution and/or liquidation
of the Company and hereby irrevocably watves any and all rights to maintain any action for
partition or to compel any sale or other liguidation with respect to such Member’s interest. in or
with respect to. any assets or properties of the Company.  Each Member further agrees not to
petition a court for the dissolution, termination or Liqutdation of the Company.

1211 Survival of Certain Provisions. The Members acknowledge and agree that this
Agreement contains certain terms and conditions which are intended to survive the dissolution
arnd termination of the Company. including. but witheut limitation. the provisions of Sections
10.7 through 10.10. The Members agree that such provisions of this Agreement, which by their
terms require, given their context, that they survive the dissolution and termination of the
Company s0 as to effectuate the intended purposes and agreements ol the Members hereunder,
shall survive notwithstanding that such provisions had not been specifically identified as
surviving and notwithstanding the dissolution and termination ot the Company or the execution
of any document terminating this Agreement. unless such document specifically provides for
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nonsurvival by reference to this Section 12,11 and w0 the specific provisions hercof which are
intended not to survive.

12,12 No Impairment.  The Company shall not amend. modily or repeal any provision
of the Articies or this Agreement in any manner which would alter or change the rights,
preferences, privileges or powers of, or the restrictions provided for the benefit of, the Class A,
Class B or Class C Members, without the express prior wrilten consent of holders of a majority
of the Units of the class so impacted in cach and every such instance: nor shall the Company,
through any reorganization, transfer of assets. merger. dissclution, issue, sale or distribution of
Units or any other voluntary action. avoid or seek to avoid the observance or performance of any
terms of this Agreernent that are for the benefit of the Class AL Class B (if and only if Kindred
Hospital invests) or Class C Members. without the express prior written consent of the holders of
the majority of the class impacted in each and every such instance.  The Company shall in good
faith take any and all actions which arc necessary or appropriate in order to protect the rights of
the Class A, Class B (if and only if Kindred Hospital tnvests) or Class C Members.

12,13 Specific Performance or Injunctive Relief.  The Members and the Company
hereby declare that it is impossible to measure in money the damages which may accrue to one
or more of them by reason of the failure of a Party 10 perform any of its obligations hereunder.
Therefore, it any Party hereto shall institute any action or proceeding to enforce the provisions of
this Agreement, any person (including the Companyy against whom such action or proceeding is
brought hereby waives the claim or defense therein that such Party has or may have an adequate
remedy at law and agrees not to urge in any such action or procecding that such a remedy exists.
Furthermore, any Party seeking to enforce the provisions of this Agreement shall have the right
to specific performance, injunctive or other cquitabte retict without the requirement to post bond.

12.14 Dispute Resolution: Limited Renegoliation.  Except for disputes relating to
breaches of Scctions 10.7 through 10.9 hereol’ all disputes shall be resolved in accordance with
the provisions of this Section 12,14,

This Agreement shall be construed to be in accordance with any and all federal and state
statutes, including Medicare, Medicaid and all tederal and state rules. regulations, principles and
interpretations applicable to the Company and the Members. and the refationships among them.
it is the intent of this Section 12.14 to set forth a procedure so that if certain legal developments
oceur, or certain circumstances arise in which the Board of Managers should become internally
deadlocked. a procedure will be in place that will bring the terms of this Agreement back into
legal compliance and/or resolve a Board of Managers deadlock while preserving, to the extent
possible. the cconomic and governance relationships set forth here.

It the event there 1s any dispute among the partics or there is any legal development,
including, without limitation. a change in (or the interpretation of) Medicare. Medicaid or other
lederal or state statutes, rules, regulations. principles or interpretations, that renders any of the
material terms of this Agreement unlawful or unenforceable (including any services rendered or
compensation to be paid hereunder), or a definitive judicial or State of Nevada interpretation of
Nevada law that substantially affects the business. governance. or cconomics of the Company in
an adverse manner (collectively a “Negative Legal Devetopment™). or any circumstance in which
the Board itself is deadlocked in its decision making hercunder and cannot take action (a
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“Deadlock Event™ and the failure 1o tuke such action is likely o lead to trreparable harm to the
Company). any Member affected by such Negative Tegad Development or such Deadlock Event
shall have the immediate right. upon notice o the other Members, (the "Notice™) to initiate the
renegotiation of the aftected term or terms of this Agreement. so as to remedy the impact of the
Negative Legal Development or to seek resolution of the Deadlock [Event, cach in a manner that
substantially maintains the then existing economic and governance relationships of the Members,
it is legal to accomplish the change white maintaining substantially such economic and
sovernance relationship.

It the Parties are not able to renegotiate the atfected terms of the Agreement or resolve
the Deadlock Event or dispute on a mutually satistuctory basis within ninety (90} days afier the
Notice, the Parties must submit the issue (the “Dispute”) o mediation and arbitration pursuant 1o
the procedure set forth below. The arbitrator selected in accordance with the provisions set forth
below (the “Arbitrator™) will be asked te determine the following: (a) whether there is a bona
fide Negative Legal Development or Deadlock lvent: by if so. are there modifications to the
affected term or terms of the Agreement (the "Modifications™) or a resolution of the Deadlock
Event ("Resolution™) that are legal and will resolve the Dispute n a manner that substantially
mainiamns the then existing economic and governance relationships of the Members; and (c) if
there are curative Modilications or a Resolution. what is the Resolution or the specific
Modifications to each term of this Agreemuent,

{a) Right to Mediate or Arbitrate. Any dispute between the Parties relating to
this Agreement must first be submitted to non-binding mediation in accordance with procedures
agreed upon by the Parties. It the dispute s not resotved through mediation within ninety (90)
days of the initial request tor mediation, or within a time frame mumally agreed upon by the
Parties, the dispute must then be submitted for binding arbitration in accordance with procedures
set forth by the American Health Lawyers Association.

{h) Pre-Arbitration Procedure.

(1 Any dispute shatl be submitted to arbitration by notifying the other
Party or Parties, as the case may be. hercto in writing of the submission of such dispute 1o
arbitration (the “Arbitration Notice™). The Partly delivering the Arbitralion Notice shall specify
therem. to the fuljest extent then possible, its version of the facts surrounding the dispute and the
amount of any damages and/or the nature of any injunctive or other reliel such Party claims.

(1) The Party (or Partics. as the case may be) receiving such
Arbitration Notice shall respond within sixty (60) days after receipt thereof in writing (the
“Arbrtration Response™), stating its version of the [acts to the fullest extent then possible and, if
applicable. 1ts position as to damages or other reltef sought by the Party initiating arbitration.

{it1)  The Parties shail then endeavor. in good faith, to resolve the
dispute outlined in the Arbitration Notice and Arbitration Response. In the event the Parties are
unable to resolve such dispute within sixty (60) days afier receipt of the Arbitration Response,
the Parties shall initiate the arbitration procedure outlined below.

{¢)  Arbitration Procedure.
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(i) If the Parties hereto are unable o resolve the dispute within sixty
{60} davs after receipt of the Arbitration Response as sct forth above. then the Parties must
submit the dispute to binding arbitration in accordance with the American Health Lawyers
arbitration program. If the Parties are unable 10 agree on an arbitrator within sixty (60) days after
receipt of the Arbitration Response, each of the Partics shall, within sixty (60} days after receipt
of the Arbitration Response, choose an arbitrator selector (“Selector™). The two Selectors shall
then have thirty (30) days to select an arbitrator who shall serve as the final arbitrator for the
dispute. (The arbitrator chosen by the Parties hercto or by the Selectors, as the case may be,
shall hereinafter be referred to as the “Arbitrator™. The Arbitrator shall not be an Affiliate of
any of the Parties hereto.

(i1} The arbitration shalt be held in Las Vegas, Nevada. The Parties
shall submit to the Arbitrator the Arbitration Nofice and the Arbitration Response and any other
facts regarding the dispute which any Party desires.

(111)  The Arbitrator shall apply the arbitration rules set forth below in
making his or her decision. The decision of the Arbitrator shall be rendered within sixty (60)
days of the close of the hearing record. shall be in writing and shall contain findings of fact and
conclusions of law,

(d) Arbitration Rujes.

{1} The Arbitrator shall aow reasonable discovery, which he or she
determines is necessary for determination of the issues presented.

(il The Arbitrator shall agree 1o resolve all Tactual disputes prior to
resolving legal disputes.

(i) The Arbitrator shall be guided by. and shall substantially comply
with. the then-apphicable Federal Rules of Evidence.

(iv)  The Arbitrator is empowered 1o include in any award made
hereunder such relief as the Arbitrator deems appropriate (other than punitive damages),
including, without limitation. (i) injunctive relief in addition to or in lieu of monetary damages
and (i1} reasonable attorneys” fees and expenses.

(v) Should any Party retuse or neglect to appear or participate in the
arbitration proceedings. including the procedures relating to the sclection of an Arbitrator, the
participating Party may sclect the Arbitrator and the Arbitrator is empowered to decide the
controversy in accordance with whatever evidence is presented.

(vi}  The Arbitrator’'s award shall be in a form sufficient to clearly
inform tne Parties of the Arbitrator’s decision.

(e) Arbitrator's Award. The award ol the Arbitrator shatl be binding on the
Partics and may be entered as a final judgment in a court of competent jurisdiction.
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() Other Disputes. Al disputes relating to breaches of Sections 10.7 through
10.9 hereol shall be resolved by a court of faw with the site of venue, without the right to remove
or change venue. in Las Vegas, Nevada.

12.15 Waiver of Ross & Hardies Conflict. Ross & Hardies ("R&H™) has acted as lead
counsel in developing the documentation to form the Company. In this regard, the Parties
acknowledge that R&H has informed each Member that a conflict of interest exists in R&H's
representation in such formation and that cach Member has been advised to seek outside counsel
and business adviee to review all documents relating to the Company and to advise each Member
as to the effects. consequences and legalities of the documents. Further. i is expected that the
Class A Members and Class B Member (i and only il” Kindred Hospital invests) will engage
counsel 1o negotiate the terms of this Agreement on their behalf, It is also acknowledged that
R&H provides counsel to the Class C Member and will not negotiate on behalf of the Company
any terms of the agreement between the Company and the Class € Member and, further, that a
Member in R&H owns interests in Regent Investment, LLC. (provided all voting power in
Regent Investment, LLC is provided to Regent Surgical Health for ail purposes herein) and that
such ownership can create a conflict of interest between the Company and the Class C Member,
and thus R&H shall not represent the Company in enforcing the rights of the Company against
the Class C Member or any other action between the Company and the Class C Member.

[Remainder of page intentionaily left blank|
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IN WITNESS WHEREQF, the Board of Muanagers and the Members hereto have
exceited this Agreement under seal as of the day and vear first whove written. This Agreement
shall be binding upon each Person who signs below even it all persans do not sign who are
indicated below.

CLASS A MEMBERS:

WROBSS INVESTMENT LLC
By:
Ts:

INITIAL PHYSICIAN OWNERS OF

WROCBSS INVESTMENT, L1LC /}7,07%{&4} /U(§’_ ™. D
WRCBSS Investment, LLC. & e

By: - - /2{//(/"\6

Its:

James Lovet. M.D.

(.'hn':"k:s Tadlock. M.D.

Carl Williams, ML

Michaet Crovett, M.D.

Kevin Rayls, M.D.

v aherc oRE. Em‘-@yvi LB NK o L

4
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and the Members hereto have
This Agreement
sign who are

_the Board of Managers
as of the day and vear 1t above wWritien.
fow gven it ali persons do net

IN WITNESS W HEREOF
his Agreement under seal

executed
Person who signs be

Jhatl be binding upen each
dicated below.

CLASS A M EMBERS:
WROBSS INVESTMENT LLC
I

Bv:

T

INITIAL PHYSICIAN OWNERS OF
WROBSS INVEST MENT, LLC

WROBSS investment, LLC,
BYT e

1%%0 B e i i s A ST i 8w i T

James Lavett, MDD,

Charles Tadlock, M.D.
PR .
Cart Wiliams, M.D-

Michacl'(}m*clti, M.D.

Robert Grzywacz. MDD,
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IN WITNESS WHEREOF. the Board of Managers and the Members hereto have
executed this Agreement upder seat as of the day and year Trst above writlen. This Agreement
shall be binding upon cach Person who sipns below even if all persons do not sign who are
indicated below,

CLASS A MEMBERS:
WROBSS INVESTMENT LLC

-’

fts:

INIFIAL PHYSECIAN OWNERS OF
WROBSS INVESTMENT, LLC

WIRCBSS Investment, LLC.
q""‘”‘) B
Hy: 'Y’ES&Q\‘Y\A TS
19

itsr

Fames La\*ftt M.D.
{

Charles Tadlock, M1

Card Willigms. M.D.

Michaed ('I‘?.}'Cili, M3

Kevin K'@%f](\x M.D.

Robert Grrywacz, M.D.
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IN WITNESS WHEREOF, the Board of Managers and the Members hereto have
execuled this Agreement under seal as of the day and year first above written. This Agreement
shall be binding wpon cach Person who signs below even if all persons do not sign who are

indicated below,
CLASS A MEMBERS:
WROBSS INVESTMENT LLC

By:

Is:

INITIAL PHYSICIAN OWNERS OF
WROBSS INVESTMENT, LLC

WRCRBSS Investment, LLC.

James Loval M.D.

Charles Tadlock, M.I>.

Carl wmi‘afns, M.D.

Michael C7@ﬂi, M.D.
Kevinﬁﬁls, M.D.

Robert hﬁ%}vacz, M.D.
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N WITNESS WHEREOF. the B b of Afanagers and the Members hereto have
executed this Agreement under seu as ol the Jday and seat hm above written. This Agreement

<hall he binding upon each Person who signs below oven i all persons do not sign who are

indicated helow,
CLASS A MEMBERS:
WROBSS INVESTMENT LLC

By:

1is:

INITIAL PHYSICIAN OWNERS OF
WRCBSS INVESTMENT, LLC

5 - ‘J'(:I Vi v
WROCRSS Investment, L1C.
By e J
fts: -
e Y
James Lowett, M.D.
Charlesi‘gdlock, M.D.
A . s P //
Carl Wfa]ﬁams. M.D.
v f o wtr . o
Mtt:hael Crmcm M. D . . o
} R R ; M/'/"// W ald L
3
Kevin Tﬁs M.D.
s, B * S L T s
Robert Grzywacz. M.D. . R P
—_— ) .

A4
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THE COMPANY:

FLAMINGO-PECHS sz(,th
CENT{*R,[LLC S N

By, e

- !}f{!’u(;(‘vww

fts: -4

;'

CLASS B MEMBER:

KINDRED HOSPITAL LAS
VEGAS?

By:

Tts:

CLASS ¢ MEMBER:

REGENT SUR(HCAI HEALTH
LLT

(
By: - *ir"-m //"a (/““w
/

Mes; v (\. /

/
REGENT INVESTMEN
MANAGEMENT, ﬁu’#’ bt /,)

By: /// /‘/”

Hs:

*The signature of the Class B Membur shall only be required if Kindred Hospital s an investor,
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EXHIBIEC

CONSENT OF SPOUSE:

| acknowledge that | have read the |
a1 understand 1ts contents. | am aware
11 atl his/her nterest ot
any. our com

SpOUSE agrees 10 8¢
(the “Company ), including. if
events, and that the Agreement uf
interest. ] hereby consent 1o any sale of my
Agreement, approve of the provisions of ihe
interest. if any, is subject 101
(ime to hinder operation of U
dissolution of my marriage of o1
property, I will assert 80 right. ¢}
Company so that full ownersl '
his/her separate property notwithstanding U
achieving o fair and equitable division of our

e Agreement
her event w

]
CONTAINED IN THE AG
WiTH RESPECT THERETO
SOUGHT SUCH ADVICE OR DETERM
AGREEMENTS THAT I WILL WAIVE SU

REFMENT ARE

Namie of Witness: "« e 7

Signature of Witness:____ .

Date: _

hat the Agrecment cont

50 IMPOSCs pestnictions

he provisions ol the

aim ar other entitle
vip of the mterest therein
jat it may be subject 10 vatu
AM AWARE THAT THE Lt

FROM TNDEPENDENT

crating Agreement (“‘f\grecn‘;em“) and
ains provisions whereby my
ccos Surgical Center, LLC
in it upon the pecutrence of certam
on the wransfer of such ownership
pouse’ s nterest ‘n the Company pursuant 1o the
and agrec that our community property
Agroviment and that | will take no action at any
at interest, Further, i the event of
| necessitates the division of marital community
Jient to the interest of my spouse in the
¢ remain with my spouse as
ation for the purpose of

orenoiig O
iy form. n Flamingo-P
Mty inwerest

5
Agreement,

in relation o th
nicl

<hall thereaite

community propeity.

FINANCIAL AND OTHER MATTERS
EX AND [ AM FREE TO SEEK ADVICE
COUNSEL. I HAVE EITHER
ULLY REVIEWING THE

OAL.
COMPL

INED AFTER CAREF
CH RIGHT.
ALY

‘i Wb LUK

e i

Name of Member: "0

-

Name of Spouse_

Signature of Spouser . JA.
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ENT OF SPOUSE

I acknowledge that § have read the foregoing Operating Agreement ("Agreement”) and
that 1 understand its contents. 1 ant aware that the Agreement containg provisions whereby my
spouse agrees 1o sell all histher interest of any form. in Flamingo-Pecos Surgical Center, LLC
(the “Company ), including, i any. our community fiterest in it upon the occurrence of certain
events. and that the Agreement also imposes restrictions on the wransfer of such ownership
interest. 1 hereby consent to any sale of my spouse’s interest in the Company pursuant to the
Agreement. approve of the provisions of the Agreement. and agree that our community property
interest. if any. is subject 1o the provisions of the Agreement and that | will take no action at any
timie 1o hinder operation of the Agreement in refation (e that interest. Turther, in the event of
dissolution of my marriage or other event which necessitates the division of marital community
nroperty. B owill assert no right. claim or other entitiement o the interest of my spouse in the
Company so that full ownership of the interest (herem shall thereafler remain with my spouse as
histher separate property notwithstanding that it nay be subject to valuation for the purpose of
achicving a fair and equitable division of ouwr commumnity property.

POAM OAWART THAT THE LEGALL FINANCIAL AND OTHER MATTERS
CONTAINED IN THE AGREEMENT ARE COMPLENX AND 1 AM FREE TO SEEK ADVICE
WITH RESPECT THERETO FROM INDEPENDENT COUNSEL [ UAVE EITHER
SOUGHT SUCH ADVICE OR DETTRMINED AFTFR CAREFULLY REVIEWING THE

AGREEMENTS TITAT T WILL WAIVE SUCH RiGIT ] ‘ .
(lactcs Hromey T lont

Name of Meomber:

| R Vi YL S //,;’:“”
Namie of Spouse:; [ Ty B SgE fT
o T L)f" 47
Signature of Spouser £y & p g A
. Chf..
Name ol Witness:

Signature of Winess:

Date:
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EXHIBIT ¢
CONSENT OF SPOUSE,

I acknowledge that | have read the foregoing Operating Agrecnient {(“Agreement”™) and
that | understand its contents. T ant aware that the Agreement containg provisions whereby my
spouse agrees to sell all his/her interest, of any form. m Famingo-Pecos Surgical Center, LLC
(the “Company™). including, il any, our community mterest i i, upon the oceurrence of certam
events. and that the Agreement alse imposes restrictions on the trunster of such ownership
interest. | hereby consent to amy sale of my spouse’s interest in the Company pursuant to the
Agreement, approve of the provisions of the Agreement. and agree that our community property
interest. il any, is subject to the provisions of the Agreement and that I will take no action at any
time to hinder operation of the Agreement in relation to that interest. Further, in the event of
dissolution of my marriage or other event which necessitates the division of marital community
property. I will assert no right. claim or other entitfement 1o the interest of my spouse in the
Company so that full ewnership of the interest therein shall thereafter remam with my spouse as
his/her separate property notwithstanding that it may be subject to valuation for the purpose of
achieving a fair and equitable division of our community property.

1AM AWARIL TTIAT THE LEGALL FINANCIAL AND OTHER MATTERS
CONTAINED IN THE AGREEMENT AR COMPLEX AND | AM FREE TO SEEK ADVICE
WITH RESPECT THERETO FROM INDEPUNDENT COUNSEL. | HAVE EITHER
SOUGHT SUCH ADVICE OR DETERMINED AFTER CAREFULLY REVIEWING THE
AGREEMENTS TTHAT I WILL WAIVE SUCH RIGHT

Namw ul‘F\icmhcz';______m(%?4 r"f’hwu /bj P

Name of Spouser 30””#3” “ //U?/

a
Sgnnttre of Spousy. '?%_'éwe//%v?/

Namwe of Witness:
Sigiature of Witness:

Date:
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FIRST AMENDMENT TO OPERATING AGREEMENT

THIS FIRST AMENDMENT TO OPERATING AGREEMENT (“Amendment”) is
made and entered into on this  dayof . 2002 and amends the Operating
Agreement dated December 10, 2001 (“Agreement”y of Flamingo-Pecos Surgery Center, LLC, a
Nevada limited liability company (the “Company™).  This Amendment has been approved in
sccordance with Sections 7.4 and 12.8 of the Agreement.

WITNESSETH:

WHEREAS, the Company has entered into a Lease Aygreement (~Agreement™) dated as
of May 23. 2002 with Transitional Hospitals Corporation of Nevada, Inc..

WHEREAS. certain default provisions of the Lease require the Company to remove a
Member under certain circumstances in order to avoid an Event of Default under the Lease:

WHEREAS. the Resolutions of the Company adopted by the Members and Managers of
the Company on April 22, 2002 authorize the Board ol Managers to make such changes to the
Agreement as are necessary to enable Company to comply with Article XV of the Lease:

WHERFEAS, Sections 7.4 and 12.8 of the Agreement provide that the Agreement can be
amended upon approval of the Board of Managers and the written consent of Members holding
at least sixty-six percent (66%) ot the Units issues and outstanding in cach separate class of
Units: and

WHERFEAS. terms not otherwise defined heremn shall have the meanings ascribed 1o
such terms in the Agreement.

NOW, THEREFORE. in accordance with the Agreement. the parties hereto agree that
the Agreement shall be amended ax follows:

Section 1. The Agreement is hercby amnended by mserting the following language at
the end ot Section 4.3(¢)(i). after the word “Member™ and belore the period:

= or the removal of a Member pursuant to Article XV of the Lease
Agreement between Company and Transitional Hospitals
Corporation of Nevada. Ine. dated as of May 23,2002 (™ case
where such removal is required to avord termunation ol the Lease
pursuant to Sections 15.1.10 0 15. 1.4 or 15.1.15 of the Leasc (or
other Lease Sections): provided. such removal may be expedited as
needed to avoid a termination of the Lease. and upon such
expedited removal. the Member shall be deemed removed
immediately upon notice from the Board (a Board meeting for such
purpese may be calied upon three (3) days notice to the Board). but
may arbitrate after such removal any dispute related thereto:
provided, however. il'such removal is due to an event that is also
an Adverse Terminating Ivent pursuant to Scction 4.3(h) hereot,

ZAEZAO000.5:¢ TI293503 IH K1
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such removal shall be treated us an Adverse Terminating Dvent
hereunder.”

Section 2. The Agreement is amended only 1o the extent sel forth herein, and all
other termss of the Agreement shall remain the same and are not atfected by this Amendment. In
the event of any conflict between the terms of this Amendment and the terms of the Agreement,
the terms of this Amendment shall control.

Section 3. This Amendment may be executed i iwo (2) or more counterparts, gach
of which shall constitute an original. and all of which together shall constitute one and the same
Insirument.

Section 4. This Amendment shall be governed by the faws of the State of Nevada.
Section S. This Amendment shall be effective as of the date first set forth above.
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IN WITNESS WHEREOF . the undersigned parties, being all of the voting members of
the Board of Managers and the Institutional Class Member, have caused this Amendment to be
adopted in accordance with the terms of Scctions 7.4 and 12.8 of the Agreement and have duly
executed this Amendment as of the day and vear first writien above,

MEMBERS OF THE BOARD:

3
AN

Michael i ishel. MNI)

Ben Vcngs:.r. M.D.

~~~~~ . Laurie L, M.
Sheidon I Freedman, M.D.

CLASS C MEMBERS:

Charles Tadlock. M.D. | Repent Surgical Health, LLC
e By IO

Fom Mallon
lis S—

CLASS A MEMBERS: Regent Investment Management, Inc./Scott
Becker

WRCBSS Investment Group, LLC

. By -
Byo
Its:

Charles 1] Tadlock. MDD [ ad.

By: .

Paul Chao. M.D.

Sheldon Freedman. M.D.

Matthew Ng. M.D.

Robert Wang, M.D.
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IN WITNESS WHEREOQF. the undersigaed praties prng alf 01 the voting members of
the Board of Managers and the Institutional Class Mepidwr Duve Caased thrs Amendment to be
adopted m accordance with the terms ot Sectien: 74 gwi 2R ofthe Aweement and have duly
executed this Amendment as of the day and vei s anigion abave

MEMBERS OF THE BOARD:

f&é;{m\“f{:ngerf M.D. .

i i
,,,,{,14 ’

Sheldon i, Ereedmanﬁ M.D.

Charles Tadlock, M.

Tom Mallon

CLASS A MEMBERS:
WROBSS Investment Group. FLo
i3y

s PR o s 2 e =
¢ ‘hartes H. Tadlock. M.D.. Lid.

By

s

?’a_ul Chao. M.D.

v
P
e

g&heldon Freedman. M.D.

Matthew Ng, M.ID.

Robert Wang, M.D.

My fyacd Feshel, M 1Y

D | arson M.
L ASS O MEMBERS:

Kegent Surgcal Health, FLC

i3

Reps o by estinent Management, Inc./Scott
% [T N

iy
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IN WITNESS WHERKEOF | the undersigned particn bomng all o1 the - oting members of
the Board of Managers and the Insttutional € Jiss Moember, fises cau~ed this amendment to be
adopted in accordance with the terms of decirons T4 ared 12 %o the Agreement and have duly
executed this Amendment as of the day md vwar Hrstantien above

MEMBERS OF THE BOARD:

HS I i’\;ici Frodief N “i N

Ben Venger, M.D.

e e Daseerve boarson, M

‘shéf:i{m J Frg:edmang M.D. S
£ 1 AN O MEMBERS.

Charles Tadlock. M.D, o . topent surgieal Health ELC

it-

Yom Mallon

N

CLASS A MEMBERS: Repent Inve<tment Mapagement, Inc./Scott
WROBSS Investment Group. Ti.0 et

Hy
Jis e
Charles H. Tadlock. M.D).. Ltd
By

Mo

?;atii Chao. M.D.

Sheldon Freedman. M.D.

M;nhew Ng. M.D.

Robert Wang, M.D.
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IN WITNESS WHEREOF. the undersigned partjcs. being al! of the voting members of
the Board of Managers and the Institutiona] Class Member, have caused this Amendment to be
adopted in accordance with the terms of Scetions 7.4 and 12.8 of the Agreement and have duly
executed this Amendment as of the day and vear tirst written above.

MEMBERS OF THE BOARD:

Ben Venger, M.D.

fg”heldun 1F reedman, MD.

Charles Tadlock. M.D.

Tom Mallon . {

CLASS A MEMBERS:

WRCBSS Investment Group. LEC

By:
s

Charles H. Tadlock. M.D_ Ltd.
Byv:

Paul Chao. M.D.

§hcldon I'reedman. M.ID.

Robert Wang, M.D.

Michacl Vishel. M.D.

Laurie [arson. M.D.

CLASS € MEMBERS:

Regent Surgical Health, LLC
L . ‘ E ) !r
By: v Al b

J P ——— o erenen e e el i

s

Revent Investment Management. Inc./Scott
Becker

By
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{N WITNESS WHERFEOF. the undersigned parties. being all of the voling members of
the Board of Managers and the Tnstitutional Class Member. have caused this Amendment o be
adopted in accordance with the terms of Sections 7.4 and 12.8 of the Agreement and have duly
exceuted this Amendment as of the day and year first writlen above.

MEMBERS OF THE BOARD:

,,,,,,,,, | . Michael Fishel M.
Ben Venger, M.D.
{aurie .i.,;zfsson. ';*H] 7 - -

Sheldon J. Freedman, M.D.
CLASS C MEMBERS:

Charles Tadlock, M.D. Regent Surgical Health, LEC
By
Tom Mallon o
s
CLASS A MEMBERS: Regent Investment Management, Ine./Scott
o Becker
WRCBSS Investment Group. [L1LC
By:
By: . 7
]IS: e A PR PO ) el 1 —— et e Peretnem e = e
Charles H. Tadlock, M.D., L1d. ‘

Its:

ﬁaul Chao, MD

Sheldon Freedman, M.D.

Matthew Ng, M.D.

Robert Wang, M.D.

AA000107



IN WITNESS WHEREOF. the undersigned parties. being all of the voting members of
the Board of Managers and the Institutional Class Member, have caused this Amendment 10 be
adopted in accordance with the terms of Sections 7.4 and 12.8 of the Agreement and have duly
executed this Amendment as ol the day and year first written above.

MEMBERS OF THE BOARD:

Ben \&*:ﬂg;a?;‘~ M.D.

Laurie Larson, M.D.

Sheldon J. Freedman, M.D.
CLASS C MEMBERS:

Charles Tadlock. M.D. - Regent Surgical Health, 1LLC
e By:
Tom Mallon

sz
CLASS A MEMBERS: Regent Investment Management, Inc./Scott

N Becker

WRCBSS Investment Group, 11.C

By: . o
By: -
its: y

S .
Charles H. Tadlock, M.D., Lid. ) M/n
ot S,
. ( /’

By: @ l‘/“l?loc:[a\&?- LA- o,
ts:

i’aul Chao, M.D.

Sheldon Freedman, M.D.

Matthew Ng, M.D.

Robert Wang, M.D.
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IN WITNESS WHEREQOF _the unde:signed partics. being it of the voting members of
the Board of Managers and the Institutional € s Member nave cawsed thas Amendment to be
adopted in accordance with the terms of Sections 7.4 ad iR ot the aereement and have duly
executed this Amendment as of the day and vear first aniten above

MEMBERS OF THE BOARID:

v
[

A Dise] Fashet ANETE

Ben Venger. MDD

e e e Laurne barserr M

%h:%dm* I Freedman. M.D.
1 ASS U MEMBERS:

Charles Tadlock, M.1. Repent Surgreal Health, FHC

1
A

'fani Mgllnn

b R

CLASS A MEMBERS: Repent nvestiment Management, Ine./Scott
AT

WRCBSS Investment Group. F.ht
{4

By B

by

e

{Charles H lTadlock, MDD Liwd

By. ..

Paut Chao, M.D

Sheldon f;rccdman- M.D.

LR

Matthew Nig, M.D.

Robert Wang, M.D
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IN WITNESS WHEREOF, the undersigned partics. being all of the voting members of
the Board of Managers and the Institutional Class Member. have caused this Amendment to be
adopted in accordance with the terms of Sections 7.4 and 12.8 of the Agreement and have duly
executed this Amendment as of the day and vear first written above.

MEMBERS OF THE BOARD:

Michael Fishel. M.D.

Ben Venger, M.D,

|.aurie Larson, ML)

CLASS ¢ MEMBERS:

Charles Tadlock. M.D. Regent Surgical Health, 1LLC
. Byv: U

Fom Mallon
It —

CLASS A MEMBERS: Revent Investment Management. Inc./Scott
Becker

WRCBSS Investment Group, [1(
I3y B

Bv:

[is:

Charles HL Tadlock. MDD, Lad.

Bv:

Paul Chac. M.D.

§§1eld0n Freedman, M.,

Matthew Ng, M.I.

Robert Wang, M.D.
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IN WITNESS WHEREOF . the undersigned partics. being all of the voting members of
the Board of Managers and the Institutional Class Member. have caused this Amendment to be
adopted in accordance with the terms of Sections 7.4 and 12.8 of the Agreement and have duly
cxecuted this Amendment as of the day and year first written above,

MEMBERS OF THE BOARD:

Mmhmlis;hd M.ﬁ

Ben Venger. MD.

e .. I,;iru ml i;;ni,Al‘S()ll. MM;.I).
Sheldon 1. Freedman. M)
CEASS C MEMBERS:

Chasles Tudlock, MDD Regent Surgical ileatth, Li.C
- o Byv: N -
Tom Mallon
s o N
CLASS A MEMBERS: Regent Investment Management, Inc./Scott
BBecker
WROBSS Investment Group, 1O
B . S
By o
3

Matthew Ng, M1

Robert Wang, M.D.
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IN WITNESS WHEREOF  the underapned parties bemy alt of the soting members of
the Board of Managers and the Instrutional ¢ rase Manibor fiove Contsed thns omendment to be
adopted in accordance with the terms of Sections 7 Lo O K ettt apreement and have duly
executed this Amendment as of the day .and vear s s abos

MEMBERS OF THE BOARD:

S heod Fashicd ALY

Ben Venger, MD.
e e | .\ifi'n‘-; .s(hi“;u f’-"i.i}
Sheldon b, Freedman, M.D.

1 oass & ViFABERS:

(‘}{;Eie:fddlock M.D. | Floucns surgial floaithe, ¢ LO

Vom Mallon

1

CLASS A MEMBERS: b Tos 2c e Vianagement, Ine/Scott
vk
WROBSS Investment Group. 110

2 S

[{EVE——

i3y

paul Chao. M.D.

Sheldon Freedman. M.D.

Viatthew Ny, M.D.

Robert Wang, M.D.
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IN WITNESS WHEREOF  the undersmnc | parias being ait ot tise »uting members of
the Board of Managers and the Instirutional Claee Manber fove cased thes Amendment to be
adopted in accordance with the terms of Section- 7 b amd {0 ¥ of the Apreement and have duly
executed this Amendment as of the day asd veu tiest e hon g

MEMBERS OF THE BOARD:

Nts bt \t\gaasf Y | ,s

Ben Venger. MD.
. {oaurne | Li.”'w‘:":!i “g ii T
Sheldon ! Freedman, M.D.
¢ P ARNE MEMBERM

Chaddes Tadlock. MD. o yont argical iscaz';?‘ w /.
B . f ’ i -
/ . oh { ;;-... B /J / ff v J/ / /
RPN W ol Ll Ll L e
gt e - 3 AR ST 1 A AP, SE b —
Tom Mallon et .
: v LD
s . LT e T —
’LASS A MEMBERS: i erent ievestmen Management, Inc./Scott
!;s 8 F L
WROBSS Investment Group. LU Y
LU SR —
v e '
nst L e .

By o )
jis L ~
baal Chao. MDD

Sheldon Freedman, M.1D.

Matthew Ng, M.D.

Robert W ang, M.D.
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SECOND AMENDMENT TO OPERATING AGREEMENT OF
FLAMINGO-PECOS SURGERY CENTER, LLC

This SECOND AMENDMENT TO OPERATING AGREEMENT (“Consent™) of
Flamingo-Pecos Surgery Center, 1.EC is herchy emtered into as of this  day of June. 2006
{the “Bffective Date™, by and among the undersigned Moembers of Flamingo-Pocos Surgery
Center. LLC. d/b/a Surgery Conter of Southern Nevada, o Nevada Dimited Lability company
(*Company’). All capitalized terms used herein but not otherwise defined shall have the
respective meanings set forth in the Opoerating Agreement (as defined below).

WHERFEAS, the Company and the Memoers are parlies o thal certin Opcrating
Agreement, dated as of December 100 2001, as amended rom Gme to time (the “Operating
Agreement™y

WHERKEAS, pursuani to the exception to Sccton 7.4 ol the Onprerating Agreement,
amendments to the Operating Aprecment require the written consent or vote of Members holding
at least sixty-six percent (66%) of the i'nits ssued and ouwtstanding in each separate class of
Unns; and

WHERFEAS, the Members desire 1o deleie Scehion 10,11 of the Operating Agreement,
and Regera Surgical Health, LEC ("Regent™). as a show of good [aith and collegiality. agrees to
such amendment of the Operating Agreement.

NOW, THEREFORE, the Members of the Company hereby Consent. adopt, ratify, and
approve the foliowing resolution:

RESOLVED, that Regenl, as a show of good faith and collegialily, hereby agrees with

the Members that Scction 10,11 of the Agreement. regarding drag-along rights.  shall be and
hereby is deleted in its entirely. and sueh amendment is fully ratified, adopted and approved.

{Signature page o follow.)

d B6ZB~-BES (L04) sUCWWG Radgdar de1:40 90

AA000
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IN WITNESS WHEREOQF, all

of the Members of the Campany have executed

the foregoing Amendment and Consent as of the date first written above.

CLASS A MEMBERS:

ATACA FOUR, LLC

‘§u,vc m} fﬁ“ M. D
e

slmidebﬂ d }éll M.D.

Laurie Tarsen, M.D.

Scotl Slavis, M.D.
Gerald Tliggins, M.

CLASS C MEMBILRS:

REGENT SURGICAL HEALTH, 1L.LC

By:

Its:
L2602 1

o BBZB-BES (404

[van Karabachey. M.

VF‘\’Lluil%“[-ﬂ1C\R’-Ng* MDD

'i'imuth-}-’m:l“cﬁan., M.D).

e

Michael Fishell. M.

R
e
P

pramd

S oA

Farry Goldsiem. M.D.

e i

John Thalgot. M.D.

REGENT INVESTMENT
MANAGEMENT, INC./
SCOTT BECKER

By

Scott Becker. President

sucwwlg RaJdgar de1:+0 390

12 dasg
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MARC P. COOK

Nevada State Bar No. 004574
GEORGE P. KELESIS
Nevada State Bar No. 000069
COOK & KELESIS, LTD.
517 S. 9™ Street

Las Vegas, Nevada 89101

Telephone:  702-737-7702
Facsimile: 702-737-7712
Email: mcook@bckltd.com

Attorneys for Defendants

Electronically Filed
6/27/2017 2:32 PM
Steven D. Grierson

CLERE OF THE COUE :I

DISTRICT COURT
CLARK COUNTY, NEVADA

FLAMINGO-PECOS SURGERY CENTER,
LLC a Nevada limited liability company,

Plaintiff,
VS.

WILLIAM SMITH MD, an individual;
PANKAJ BHATANAGAR MD, an
individual; MAJORIE BELSKY MD, an
individual, SHELDON FREEDMAN MD,
an individual;, MATHEW NG MD, an
individual; DANIEL BURKHEAD MD, an
individual; and DOE MANAGERS,
DIRECTORS, AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendant.

CASENO. A-17-750926-B
DEPT.NO. XV

DEFENDANT SHELDON J.
FREEDMAN’S MOTION TO DISMISS
PURSUANT TO N.R.C.P. 12(b)(5) and
12(b)(6) AND FOR ATTORNEYS FEES
PURSUANT TO NRS 18.020

Hearing Date:
Hearing Time:

COMES NOW, Defendant Sheldon J. Freedman, by and through his attorney of record, Marc

P. Cook, Esq., of the law firm of Cook & Kelesis, Ltd., files the following Motion to Dismiss
pursuant to Nev.R.Civ.P. 12(b)(5) and Nev.R.Civ.P. 12(b)(6).

Case Number: A-17-750926-B

AA000116
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This Motion is based on papers and pleadings on file herein, the following points and

authorities, and upon oral argument of counsel at the time of the hearing of the motion.

Dated this @ day of June, 2017,

COOK & KELESIS, LT).

517 8. 9" Street
Las Vegas, Nevada 89101
Attorneys for Defendant, Sheldon J. Freedman

Page 2 of 15
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NOTICE OF MOTION
TO: THE PARTIES HERETO, and
TO: THEIR RESPECTIVE COUNSEL.
PLEASE TAKE NOTICE that the undersigned will bring the foregoing DEFENDANT
SHELDON J.FREEDMAN’S MOTION TO DISMISS PURSUANT TO N.R.C.P. 12(b)(5) and
12(b)(6) AND FORATTORNEYSFEES PURSUANT TO NRS 18.020 on for hearing before the

above-entitled court on the 1 day of Aug , 2017, at the hour of 9:00 a.m., in

Department XV, or as soon thereafter as counsel may be heard.
Dated this day of June, 2017,
COOK & KELESIS, LTD.

By:

MARC P. COOK

Nevada State Bar No. 004574

GEORGE P. KELESIS

Nevada State Bar No. 000069

517 S. 9" Street

Las Vegas, Nevada 89101

Attorneys for Defendant Sheldon J. Freedman

Page 3 of 15
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POINTS AND AUTHORITIES
I
INTRODUCTION

Plaintiff Flaming-Pecos Surgery Center is a revoked entity.! This action was initiated, not
for the benefit of the named Plaintiff, but'to collect sums owed to a creditor of the Plaintiff, Patriot-
Reading Associates LLC, a Delaware limited liability company (“Patriot”). The Plaintiffis actually
in receivership under the control of a Receiver who has initiated this action to collect on behalf of
Patriot. This Complaint is improper for a number of reasons and must be dismissed.

A motion to dismiss for failure to state a claim must be granted when it appears to a certainty
that a plaintiff is not entitled to relief under any set of facts which could be proved in support of the
claim. See Stockmeierv. Nevada Dep’t of Corrections, 124 Nev. 313, 183 P.3d 133 (2008); Pankopf
v. Peterson, 124 Nev. 43,175 P.3d 910 (2008); Vacation Village, Inc. v. Hitachi Am., Ltd., 110 Nev.
481, 874 P.2d 744; Tahoe Village Homeowners Ass'nv. Douglas Cty., 106 Nev. 660, 799 P.2d 556
(1990).

When evaluating a 12(b)(6) motion to dismiss, the pleader is entitled to the presumption of
truth. However, to be proper, allegations in a complaint may not simply recite the elements of the
cause action, but must contain sufficient allegations of underlying facts to give fair notice and to
enable the opposing party to defend itself effectively. See e.g., Starr v. Baca, 652 F.3d. 1202 (9 th
Circ. 2011). Second, the factual allegations taken as true must plausibly suggest an entitlement to
relief such that it is not unfair to require the opposing party to be subjected to the expense of
discovery and continuing litigation. Id. A complaint must set forth sufficient facts to establish all

necessary elements of a claim for relief. Hay v. Hay, 100 Nev. 196, 678 P.2d 672 (1984).

! See Secretary of State printout attached hereto as Exhibit “A” and incorporated
herein by this reference.

Page 4 of 15
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Dismissal under Rule 12(b)(5) is proper where the allegations in the complaint are
insufficient to establish the elements of a claim for relief. NRCP 12(b)(5); Stockmeier, 124 Nev. 30,
183 P.3d 133 (2008). Here, dismissal is warranted as to the claims pled.

II.
FACTUAL BACKGROUND

In March 2017, Patriot-Reading Associates LLC (“Patriot™), a Delaware limited liability
company sued Plaintiff, Flamingo-Pecos Surgery Center, LLC (“Surgery Center”), arevoked Nevada
entity, in Case No. A-16-733627-B. When the Surgery Center defaulted, Patriot obtained a Default
Judgment and requested the appointment of a Receiver for the Surgery Center. The Receiver was
appointed in September, 2016.

The Receiver, appointed on behalf of Patriot, a third-party creditor, filed the present action.
There is no dispute the Receiver has undertaken this lawsuit to collect sums for the benefit of Patriot
and is not acting by and through the members of the Surgery Center. The Surgery Center’s entity
status is “revoked”.

This action is purely an effort by a third party creditor to try to circumvent the provisions of
NRS § 86, et seq. In Patriot’s efforts to ignore NRS 86, the company alleges that the members and
rﬂanagers should be liable for their actions as managers and directors of the Surgery Center.” The
stated justification for obtaining liability is the allegation that they are responsible for a rogue
manager who stole from the Surgery Center. Specifically, § 20 of the Complaint alleges that Robert
Barnes (“Barnes”) pled guilty to embezzling and stealing funds from the Surgery Center in his
capacity as office manager. Thus, itis the allegation of this Delaware company through the Receiver
that because these local doctors, with their own medical practices, were managers, directors and
participants in the Surgery Center they are liable for the acts of the Chief Operating Officer who stole

money out from under them.

2 See 9 23 through 27 of the Complaint.

Page 5 of 15
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Barnes’ theft led to litigation arising from various personal guarantees some of these
members were alleged to have signed.> Moreover, not only were some of the managing members
forced into bankruptcy” based on this theft, but now, a Delaware creditor alleges that these individual
Defendants should somehow have to pay a third party creditor for the LLC’s debt because someone
stole from the company.

Paragraph 21 of the Complaint advises that Barnes was hired in 2006. It is clear he was no
longer with the company by the end of 2013. The Complaint alleges that “Barnes embezzled and
stole vast sums of Plaintiff’s funds and assets. Barnes admitted in subsequent criminal proceedings
(brought by the U.S. Government), that he ... embezzled at least $1.2 million during the course of
his crime spree over many years.” It is evidently the position of Patriot, through the Receiver that
the members of the company, the victims of the crime, are now responsible to the Surgery Center’s
default creditors.

Plaintiff’s assertions are unconscionable, and fly in the face of law and facts. Accordingly,
all claims must be dismissed.

1.
NEVADA REVISED STATUTES PREVENT THIS ACTION

An employee of the Surgery Center embezzled and defrauded the entity for over a million
dollars. He was ultimately terminated for the same and went to prison with an Order for restitution.
That appears to be the underlying basis for a Delaware creditor of the Surgery Center to hold

individual members liable. However, this theory flies in the face of NRS § 86.

} See case styled Michael G. Valpiani v. Flamingo-Pecos Surgery Center, LLC,
Charles H. Tadlock, William D. Smith, and Stuart S. Kaplan, et al, District Court Case No. A-
14-698938-C, JPMORGAN CHASE BANK, N.A. v. Flamingo-Pecos Surgery Center, LLC, Jason E.
Garber, Mario F. Tarquino, Marjory E. Belsky, and William D. Smith, et al, District Court Case
No. A-14-700424-C, and Desmed, LLC v. William D. Smith, M.D., District Court Case No. A-
15-723445-C.

4 See In Re: Charles H. Tadlock and Mary E. Tadlock, Bankruptcy Court Case No.
BK-S-15-13135-ABL.

Page 6 of 15

AA000121




LI

NoRENe < I T e RV T o

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

NRS 86.371 advises that “unless otherwise provided in the articles of organization or an
agreement signed by the member or manager to be charged, no member or manager of any limited-
liability company formed under the laws of the State is individually liable for the debts or liabilities
of the company.” Further, NRS 86.381 states that a “Member of company is not proper party in
proceeding by or against company; exception. A member of a limited liability company is not a
proper party to proceedings by or against the company, except where the object is to enforce the
member’s right against or liability to the company.”

NRS 86.391 states that a member is liable to a limited liability company only for the
“difference between the member’s contribution to capital as actually made and as stated in the
articles of organization or operating agreement as having been made” and “[flor any unpaid
contribution to capital which the member agreed in the articles of organization or operating
agreement to make in the future at the time and on the conditions stated in the articles of
organization or operation.” Finally, NRS 86.391(3) advises that liabilities of a member can only be
waived by consent of all members.

The above cited statutes protect the Surgery Center members from the liability asserted here.
This is not a dispute alleging members did not pay their initial capital. Therefore, there is zero basis
to bring the members into this case.

Accordingly, a third party creditor, the Delaware LLC, Patriot, is trying to get paid from the
LLC by suing its members. The limitations of NRS § 86 prevent any such recovery. Accordingly,
this matter must be dismissed from the Complaint.

Iv.
THE OPERATING AGREEMENT

The Surgery Center is governed by its Operating Agreement.” The Operating Agreement
specifically advises in Section 3.4 that “no member in his or her capacity as a member, shall have

any liability to restore any negative balance in his or her Capital Account or to contribute to, or in

5 See Operating Agreement, bates stamped FREEDMANO0001-FREEDMANO0078
attached hereto as Exhibit “B” and incorporated herein by this reference.
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respect of, the liabilities or the obligations of the Company, or to restore any amounts distributed
from the Company, except as may be required specifically under this Agreement, the Act or other

applicable law. Except to the extent otherwise provided by law. in no event shall any Member. in

his or her capacity as a Member, be personally liable for any liabilities or obligations of the

7% As was outlined hereinabove, there is no other circumstances that would provide for

Company.
any liability asserted by the Plaintiff here. Accordingly, this Complaint fails on the entities own
behalf as a result of the Surgery Center’s Operating Agreement.

Moreover, in the event that the Court were to ignore NRS § 86 and Section 3.4 of the
Operating Agreement the result under the indemnification paragraph of paragraph 7.8 would require
the LLC to indemnify its members for this litigation and for any damages from this litigation.
Specifically, under the indemnification, the entity would have to pay costs and damages on behalf
of the directors. (See 7.8). Thus, even ignoring 3.4 and NRS § 86, this would be at best an exercise
of futility in that the entity (by and through the Receivers), would pay for the individual members
defense in this case and then pay any judgment back to itself.

V.
PLAINTIFF’S CAUSES OF ACTION DO NOT
MEET THE STATUTE OF LIMITATIONS RESTRICTION

Plaintiffs allege four (4) separate negligence based causes of action. Pursuant to NRS
11.190(4)(e) the general negligence has a statute of limitations is two (2) years. By Plaintiff’s own
allegations, Barnes was hired in 2006. Accordingly, the cause of action for negligent hiring against
the Defendants filed February 10, 2017, for a 2006 hiring is well past any statute of limitations.

Asto the remaining causes of action for negligent supervision, negligent retention and breach
of fiduciary duty, all negligence based causes of action, Plaintiff is clearly aware of the statute of
limitations issue as its refused to provide any specificity as to when the alleged actsoccurred instead
using the phrase “for many years” in {q 25, 26, 27, and 28 of their Complaint. However, this

intentional vagueness can not be a basis to avoid the statute of limitations. Plaintiff refers to the

emphasis added.
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criminal proceedings in 28 and 29 of the Complaint but neglects for obvious statute of limitations
reasons to include a time period during which Barnes was committing crimes. A copy of the plea
agreement to which this information was undoubtedly obtained is attached hereto as Exhibit “C” and
incorporated herein by this reference. As set forth in page 5 lines 16-17 of the plea agreement’
Barnes embezzled funds from “approximately 2010 and continuing through 2013". (As an aside
with regard to the negligent hiring cause of action, there was no evidence that during Barnes first
four (4) years he engaged in any criminal activity).

Thus, there is no facts to even support a negligent hiring cause of action. Further, there is
no information to suggest any criminal activity occurred by Barnes after 2013. As the current
Complaint was filed in February 2017, there is no mechanism in which this Complaint can be
considered timely for any negligence action and therefore, all actions should be dismissed.

VL
STANDING

This Plaintiff is without standing to bring this suit. “It is a well-established rule that a litigaﬁt
may assert only his own legal rights and interests and cannot rest a claim to relief on the legal rights
or interests of third parties.” Coal. of Clergy, Lawyers, & Professors v. Bush, 310 F.3d 1153, 1163
(9th Cir. 2002). "Standing is a legal right to set judicial machinery in motion." See Heller v.
Legislature of Nev., 120 Nev. 456, 93 P.3d 746, 749 (2004). The question of standing is similar to
the issue of real party in interest because it also focuses on the party seeking adjudication rather than
on the issues sought to be adjudicated. Szilagyi v. Testa, 99 Nev. 834, 673 P.2d 495 (1983). NRCP
17(a) provides that “[e]very action shall be prosecuted in the name of the real party in interest.” A
real party in interest “is one who possesses the right to enforce the claim and has a significant interest
in the litigation.” Szilagyi, 99 Nev. 834, 838, 673 P.2d 495, 498 (1983). The inquiry into whether
a party is a real party in interest overlaps with the question of standing. /d. If a party does not own
the claims, it has no standing to bring the action or seek the relief. Livingston v. State Farm Mut.

Auto. Ins. Co., 774 So.2d 716, 718 (Fla. 2d DCA 2000).

7 See Exhibit “C” attached hereto.
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In the case sub judice, because a Receiver has been appointed, the Receiver became the real
party in interest to pursue this case, if in fact the Receivership appointment Order provides for the
same. See e.g., First State Bank of Northern California v. Bank of America, M.T. & S.A., 618 F.3d
603 (1980). Accordingly, if properly pursued, this action would be in the name of the Receivership
on behalf of the entity as opposed to misleading the Court into believing that it was the entity itself
suing. See e.g., Haddockv. Eighth Judicial District Court, 128 Nev. 900,381 P.3d 617 (2012) (this
case is cited for the limited purpose of demonstrating how the caption should read wherein it is a
Receiver as the real party of interest pursuing a matter rather than pretending that it was the entity
itself). See also, Walters v. Eighth Judicial District Court of State ex rel County of Clark, 127 Nev.
723, 263 P.3d 231 (2011). Accordingly, if the Receiver has authority under its Order granting
Plaintiff’s appointment of Receiver in the Patriot-Reading case, then this action would appropriately
be pursued on behalf of the Receiver as the real party in interest as opposed to the entity itself.
Further, it would appear that there was no direct order authorizing the Receiving to take actions
against the Receivership entity’s own members. It further appears from the docketing statement that
no motion to authorize this action was even brought before the Court in A-733677.

Paragraph 7 of the Receivership Order allows the Receiver to “[b]ring and prosecute all
proper actions for the collection of debts owed to Flamingo, and for the protection and recovery of
the Receivership Property.” However, in reading the plain language of this it would appear to be for
the collection of actual debts owed to the Surgery Center from third parties as opposed to an action
against its own members. There does not appear to be any specific order approving this particular
litigation in that underlying manner nor anything specific in the Receiverships Order to even
demonstrate there is proper standing to move forward with this suit.

Accordingly, Defendants would submit that there is no proper standing for this Complaint.
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VIIL.
ALL CAUSES OF ACTION VIOLATE THE ECONOMIC LOSS DOCTRINE

Plaintiffs causes of action include a claim for negligent hiring, negligent supervision, and
negligent retention. These claims are clearly based on the tort theory of negligence yet seek
economic damages without alleging personal injury or property damage. “The economic loss
doctrine marks the fundamental boundary between contract law, which is designed to enforce the
expectancy interest of the parties, and tort law, which imposes a duty of reasonable care and thereby
[generally] encourages citizens to avoid causing physical harm to others.” Terracon Consultants,
Western, Inc. v. Mandalay Resort Group, 125 Nev. 66, 72,206 P.3e 81, 86 (2009) citing Calloway
v. City of Reno, 116 Nev. 250, 256, 993 P.2d 1259, 1263 (2000). Accordingly, the economic loss
doctrines application to negligence claims applies in the sense that “unless there is personal injury |
or property damage, a plaintiff may not recover in negligence for economic losses.” Terracon
Consultants, Western, Inc. 125 Nev. at 73, 206 P.3d at 87 (further citations omitted).

Accordingly, there is no basis for Plaintiffs to proceed on these negligence claims on behalf
of a third party Delaware vendor for economic loss. '

VIIL
MOTION FOR ATTORNEYS FEES

NRCP Rule 11 carries with it certain requirements in which and whereupon individuals
pursuing matters are bound to do so diligently and with a clear understanding of the law. In the case
sub judice it is obvious that this action was brought by a Receiver appointed by a Delaware company
in a default action. There is no indication as to the authority in the Complaint as to how this matter
would proceed. Moreover, it is equally clear that the action was brought well past the statute of
limitations. The Complaint references Government action in the criminal case and certain years that
suit their benefit from the plea agreement. Yet, rather than citing the latest year in which the
embezzlement occurred, Plaintiff instead uses the phrase “many years” in an effort to seek to avoid
the obvious ramifications of the statute of limitations that were occur by putting in the 2013 date in
the Complaint. These actions do not meet the bear minimum of NRCP Rule 11. Moreover, it does

not meet the guidelines set forth in NRS 18.010.
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In the case sub judice this Receiver has ignored so many facts in an effort to bring these
causes of action on behalf of a third party creditor in violation of the LLC rules and requirements,
the statute of limitations, and further has done so in a manner which is significantly less than up front
with the Court. Accordingly, it is clear that pursuant to NRS 18.010, this Court should find that this
claim “was brought or maintained without reasonable ground or to harass the prevailing party.”

NRS 18.010(2)(b) is to be liberally construed “in favor of avoiding attorneys fees in all
appropriate situations” and further that it is the legislative intent that “the court award attorneys fees
pursuant to this paragraph and impose sanctions pursuant to Rule 11 of the Nevada Rules of Civil
Procedure in all appropriate situations to punish for and deter frivolous or vexatious claims and
defenses because such claims and defenses overburden limited judicial resources, hinder the timely
resolution of meritorious claims and increase the costs in engaging in business and providing
professional service to the public.” It is clear that in the case sub judice attorneys fees must be
granted.

Section 7.085 of Nevada's Revised Statutes also applies. It reads:

1. If a court finds that an attorney has:

a. Filed, maintained or defended a civil action or proceeding in any court
in this state and such action of defense is not well-grounded in fact or is not
warranted by existing law or by an argument for changing the existing law -
that is made in good faith; or

b. Unreasonably and vexatiously extended a civil action or

proceeding before any court in this state, the court shall

require the attorney personally to pay the additional costs,

expenses and attorney's fees reasonably incurred because of

such conduct.

Similarto N.R.S. § 18.010(2)(b), N.R.S. § 7.085 also reads the "court shall liberally construe
the provisions of this section in favor of awarding costs, expenses and attorney's fees." Nev. Rev.
Stat. § 7.085.

There is simply no manner in which a good and conscientious plaintiff would have been able
to go forward with this action suggesting that it is on behalf of the entity against its members (as
opposed to an out-of-state third party creditor) to retrieve money that they understand was stolen

(and leave out that in the sentencing of the individual and collapse of the corporation) well after the

statute of limitations and in violation of all rules governing limited liability companies as well as the
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Plaintiff Company’s own Operating Agreement.

To support an award of attorney's fees under these statutes, "there must be evidence in the
record supporting the proposition that the complaint was brought without reasonable grounds or to
harass the other party." Semenza v. Caughlin Crafted Homes, 111 Nev. 1089, 1095 (1995), citing
Chowdhryv. NLVH, Inc., 109Nev. 478,486 (1993). In Bergmann v. Boyce, 109Nev. 670(1993), the
court recognized that a claim is groundless if the complaint contains allegations which are not
supported by any credible evidence at trial. See also Allianz Ins. Co. v. Gagnon, 109Nev. 990, 996,
860 P.2d 720,724 (1993) (quoting Western United Realty, Inc. v. Isaacs, 679 P.2d 1063,1065-69
(Colo. 1984) (attorney's fees allowable if action is frivolous or groundless, i.e., cannot be supported
by any credible evidence at trial". In Bergmann, the court stated: "In assessing a motion for
attorney's fees under NRS 18.010(2)(b), the trial court must determine whether the plaintiff had
reasonable grounds for its claims. Such an analysis depends upon the actual circumstances of the
case .... " Bergmann, 109 Nev. at 675.

As a result of this litigation, the Operating Agreement had to be reviewed, as well as all
applicable law. This has been a single Motion and thus far the time incurred at the time of filing has

been in the amount of $4.230.00.% Additionally, it is anticipated that up to an additional 3 hours may

be necessary to review the opposition and prepare the reply. If the same is set before the Court, the
time in court and reasonable prep time would be included. However, for having to have dismiss this
improper litigation, the total of the fees incurred to date at the hourly rate of $450.00 equals
$4.230.00 ptus the additional time is estimated at $1.800.00.

The fees requested are reasonable. In determining the reasonableness of attorneys' fees, the
court may consider several factors including the character of the services rendered, the time
expended and the amount of fees requested. See, Womens Fed. Sav. and Loan Associationv. Nevada
National Bank, 623 F.Supp. 469 (Nev. 1985); Brunzell v. Golden Gate National Bank, 85 Nev. 345,

455 P.2d 31 (1969) (factors to be considered in determining reasonable value of attorney services

8 See billing statements attached hereto as Exhibit “D” and incorporated herein by
this reference.
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are the quality of the service, character of the work to be done, work actually performed by
attorneys, and the result). See also Farmers Insurance Exchange v. Pickering, 104 Nev. 60, 765
P.2d 191 (1988); Blane Fashions, Inc. v. ScheriShop, 84 Nev. 339,440 P.2d 904 (1968).

When reviewing the factors in Brunzell it is clear that the attorneys fees requested are
reasonable in amount. The quality of the advocate can be best determined by the outcome of this
Motion and the same with regard to the character of the work. However, it should be noted that this
work was actually performed in a reasonable and brief manner and the compensation thereon is
appropriate. Accordingly, attorneys fees in the amount of $6,120.00 should be recovered upon the
granting of this Motion to Dismiss.

X,
CONCLUSION

Therefore, it is respectfully requested that this matter be dismissed and attorneys fees

awarded.

Dated this _ 2}_’—)day of June, 2017.

i< P. KELESIS
Nevada State Bar No. 000069
517 S. 9" Strect
Las Vegas, Nevada 89101
Attorneys for Defendant Sheldon J. Freedman
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the A y of June, 2017, in accordance with
NRCP 5(b), NEFCRRR Administrative Order 14-2 and NEFCR 9(¢), the undersigned provided the
clerk with a service list of parties to be served with the above and foregoing DEFENDANT
SHELDON J. FREEDMAN’S MOTION TO DISMISS PURSUANT TO N.R.C.P. 12(b)(5) and
12(b)(6) AND FOR ATTORNEYS FEES PURSUANT TO NRS 18.020 as follows:

Timothy R. Mulliner, Esq.
MULLINER LAW GROUP CHRD.
101 Convention Center Drive
Suite 650
Las Vegas, NV 89109

tmulliner@mullinerlaw.com

Todd E. Kennedy
BLACK AND LOBELLO PLLC
10777 West Twain Avenue
Suite 300
Las Vegas, Nevada 89135

tkennedy@blacklobellolaw.com
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Entity Details - Secretary of State, Nevada

Page 1 of 3

FLAMINGO-PECOS SURGERY CENTER, LLC

Business Entity Information

Status: | Revoked File Date: | 1/9/2002
Domestic Limited-Liability .
Type: Entity Number: | LL.C240-2002
Company .
Qualifying State: j NV List of Officers Due: | 1/31/2015
Managed By: | Managers Expiration Date: | 1/8/2502
NV Business ID: | NV20021004335 Business License Exp: | 1/31/2015

Additional Information

Centrai Index Key:

Registered Agent Information
Registered Agent resigned

Financial Information

No Par Share Count:

0

Capital Amount: t $0

No stock records found for this company

_-_l Officers

] include Inactive Officers

Manager - WILLIAN D SMITH MD

Address 1: [ 10195 W. TWAIN AVE Address 2:
City: | LAS VEGAS State: [ NV
Zip Code: | 89147-6727 Country: [ USA
Status: | Active Email:
Manager - CHARLES TADLOCK MD
Address 1: | 10195 W. TWAIN AVE . Address 2:
City: | LAS VEGAS State: | NV
Zip Code: | 89147-6727 Country: | USA
Status: | Active Email:
=] Actions\Amendments
Action Type: | Articles of Organization
Document Number: | LLC240-2002-001 # of Pages: | 2
File Date: | 1/9/2002 Effective Date:
{No notes for this action}
Action Type: | Annual List
Document Number: | LLC240-2002-004 # of Pages: | 2

http://nvsos.gov/SOSEntitySearch/PrintCorp.aspx?lx8nvq=L3deDBiEf3yZh)cDVHR M0 0d467201 7



Entity Details - Secretary of State, Nevada

File Date: I11J‘26!2002

Effective Date: l

Page 2 of 3

{No notes for this action)

Action Type:

Annuat List

Document Number;

LLC240-2002-003

# of Pages:

File Date: | 1/16/2004 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | LLC240-2002-002 # of Pages:
File Date: | 1/17/2005 Effective Date:

fList of Officers for 2005 to 2006

Action Type: | Annual List
Document Number: | 20060060240-00 # of Pages:
File Date: | 1/30/2006 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | 260700635531-16 # of Pages:
File Date: | 1/16/2007 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: { 20080173775-90 # of Pages:
File Date: | 3/10/2008 Effective Date:
08/09
Action Type: | Registered Agent Change
Document Number: | 20090103452-46 # of Pages:
File Date: | 2/2/2009 Effective Date:
12009-2010
Action Type: | Annuati List
Document Number: | 20090103453-57 # of Pages:
File Date: | 2/2/2009 Effective Date:
2009-2010
Action Type: | Annuat List
Document Number: } 20100010732-96 # of Pages:
File Date: | 1/8/2010 Effective Date: F

{No notes for this action)

Action Type:

Registered Agent Change

Document Number:

20100213597-40

# of Pages:

File Date: | 4/2/2010 Effective Date:
[{No notes for this action)
Action Type: | Annual List
Document Number: | 20110117689-36 # of Pages:
File Date: | 2/16/2011 Effective Date:

http://nvsos.gov/SOSEntitySearch/PrintCorp.aspx?1x8nvg=1.3 chBiEByZhchDvHRé‘Ce‘Qagoéﬁ 3’/201 7



{No notes for this action)

Entity Details - Secretary of State, Nevada

Page 3 of 3

Action Type: [ Merge In
Document Number: | 20110754933-05 # of Pages:
Fite Date: | 10/20/2011 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | 20120061226-72 # of Pages:
File Date: | 1/27/2012 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | 20930138695-98 # of Pages:
File Date: | 2/28/2013 Effective Date:

(Ne notes for this action}

Action Type:

Amended List

Document Number:

20130647725-57

# of Pages:

File Date: | 10/2/2013 Effective Date:
(No notes for this action}
Action Type: | Annual List
Document Number: | 20140100816-93 # of Pages:
File Date: | 2110/2014 Effective Date:

(No notes for this action)

Action Type:

Commercial Registered Agent Resignation

- Document Number:

20150276898-08

# of Pages:

Fife Date:

6/18/2015

Effective Date:

(No notes for this action)

Action Type: | Resignation of Cfficers
Document Number: | 20160215742-70 # of Pages:
File Date: | 5/12/2016 Effective Date:

{No notes for this action)

http:/mvsos.gov/ SOSEntitySearch/PrintCorp.aspx?lenvqu3chBiEf3yZhchDvHRW90&56/201 7
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FLAMINGO-PECOS SURGERY CENTER, LLC

A Nevada Limited Liability Company

OPERATING AGREEMENT

AS INDICATED IN THE FLAMINGO-PECOS SURGERY
CENTER, LLC COUNTERPART SIGNATURE PAGE AND
SUBSCRIPTION PURCHASE FORM, THIS OPERATING
AGREEMENT PROVIDES FOR BOTH THE POSSIBILITY THAT
KINDRED HOSPITAL LAS VEGAS WILL INVEST IN THE
PROJECT AND THE POSSIBILITY THAT KINDRED HOSPITAL
LAS YEGAS WILL NOT INYEST IN THE PROJECT.
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FLAMINGO-PECOS SURGERY CENTER, LL.C

OPERATING AGREEMENT

This Operating Agreement is made and entered into as of the 10th day of December,
2001, by and among the persons identified as Merabers (collectively the "Members™) in Exhibit
A annexed hereto and incorporated herein, Except as otherwise provided, the capitalized terms
used in this Agreement shall have the meanings set forth in Article | hereof.

WHEREAS, the Flamingo-Pecos Surgery Center, LLC (the “Company”) has been
formed as a limited liability company under the laws of the State of Nevada by the filing, on or
about the 1st day of January, 2002 (the “Effective Date™). of the Articles of Organization in the
office of the Secretary of the State of Nevada,

WHEREAS, the Members desire to ensure the availability of ambulatory surgery care
services in the most cost-effective and patient-friendly setting in which such services can be
rendered in Las Vegas, Nevada and the surrounding areas;

WHEREAS, the Members have determined that the creation of a limited lability
company to operate a Medicare certified surgical center formed and organized under the laws of
the State of Nevada wili provide cost-efficient patient care and will produce quality results for
patients residing in Las Vegas, Nevada and the surrounding areas;

WHEREAS, the Company is being formed by two (2) or three (3) classes of Members,
including (1) physicians practicing in the Las Vegas, Nevada area ("Class A Members™ or
“Physician Class Members™); (2) if. and only if, it invests, Kindred Hospital Las Vegas
(“Kindred Hospital” or “Class B Member” or “Institutional Class Member™); and {3} Regent
Surgical Health, LLC and certain affiliates thereof (the “*Class C Member™).

WHEREAS, the Members own all of the membership interests in the Company (the
“Units™); and

WHEREAS, the Members desire to enact this Operating Agreement io provide for their
respective rights, obligations and duties with respect to the Company, and the management and
governance of the Company.

NOW, THEREFORE, in consideration of the mutual covenants herein expressed, and
for other valuable consideration, the receipt of which is hereby acknowledged, the parties hereto
hereby agree as follows:

ARTICLE |
Definitions

The following defined terms used in this Agreement shall have the meanings specified
below:

“Act” shall mean Chapter 86 of the Wevada Revised Statutes, as in effect at the time of
the initial filing of the Articles, and as thereafier amended from time to time.
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“Adjusted Capital Account Deficil” shall mean, with respect to any Member, the deficit
balance, il any, in such Member’s aggregate Capital Account as of the end of the relevant fiscal
year, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is
obligated to restore pursuant 10 any provision of this Agreement or is deemed to be obligated to
restore pursuant to Regulations Section 1.704-2(g)(1) and 1.704-2(i)(5); and

(b)  Dcbit to such Capital Account the ftemns described in Regulations Section
1.704-1(b)(2)(iiXdX4), (5) and {6).

The foregoing definition is intended to comply with the provisions of Regulations Section
1.704-1(b)(2)(ii)(d) and shall be interpreted consistently therewith.

“Adjusted Capital Contribution” shall mean a Member’s aggregate Capital Contribution
10 the Company reduced by all distributions made to such Member under Article VI hereof.

“Affiliated Person” or “Affiliate™ shall mean, with reference lo a specified Person, (a)
any member of such Person's Immediate Family, (b} any Person who owns directly or indirectly
ten percent (10%) or more of the beneficial ownership in such Person, (c) any one or more Legal
Representatives of such Person and/or any Persons referred to in the preceding clauses (a) or (b);
and (d) any entity in which any one or more of such Person and/or the Persons referred to in the
preceding clauses (a), (b} or (¢) owns directly or indirectly ten percent (10%) or more of the
beneficial ownership.

“Agreemenlt” shall mean this Operating Agrecnient as it may be amended, supplemented,
or restated from time Lo time,

“Applicable Federal Rate” shall mean the Applicable Federal Rate as that term 1s defined
in Code Section 1274(d)(1), whether the short-term, mid-term or long-term rate, as the case may
be, as published from time to time by the Secretary of the Treasury.

“Approval of the Managers” and any grammatical variation thereof, shall mean the
approval or vote of Managers then in office representing Members holding a majority of Units of
the Company.

“Articles” shall mean the Articles of Organization creating the Company, as they may,
from time le time, be amended in accordance with the Acl.

“Bankruptcy” shall mean any of the following:

(@)  If any Member shall file a voluntary pelition in bankruptcy, or shall file any
petition or answer secking any reorganization, arangement, composition, readjustment,
liquidation, dissolution, or similar relief under the present or any future federal bankruptey act or
any other present or future applicable federal, state, or other statute or law refating to bankruptcy,
insolvency, or other relief for debtors, or shal! file any answer or other pleading admitting or
failing 1o contest the material allegations of any pctition in bankruptcy or any petition seeking
any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar

]
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relief filed against such Member, or shall seek, consent to of acquiesce in the appointment of any
trusiee, receiver, conservator, or liquidator of such Member or of all or any substantial part of
such Member's properties or interest in the Company (the term “acquiesce” as used herein
includes but is not limited Lo the failure to file a petition or motion o vacate or discharge any
order, judgment, or decree within thirty (30) days afier such order, judgment or decree);

(b) If a court of competent jurisdiction shall enter an order, judgment or decree
approving a petition filed against any Member secking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under the present or any
future federal bankruptcy act or any other present or future applicable federal, state, or other
statute or law relating to bankrupicy, insolvency, or other relief for debtors and such Member
shall acquiesce in the entry of such order, judgment, or decree, or if any Member shall suffer the
entry of an order for relief under Title 11 of the United States Code and such order, judgment, or
decree shall remain unvacated and unstayed for an apgregate of sixty (60) days (whether or not
conseculive) from the date of entry thereof, or if any trustee, receiver, conservator, or liquidator
of any Member or of all or any substantial pari of such Member’s properties or interest in the
Company shall be appointed without the consent or acquiescence of such Member and such
appointment shall remain unvacated and unstayed {or an aggregate of sixty (60) days (whether or
not conszcutive); or

{e) If any Member shall make an assignment for the benefit of creditors or
take any other similar action for the protection or benefit of creditors.

“Board” or “Board_of Managers” shall refer collectively to the Persons named to the
Board in this Agreement and any Person who becomes an additional, substitute or replacement
Manager as permitted by this Agreement, in each such Person’s capacity on the Board of
Managers of the Company.

“Book Value” shall mean, with respect tw any asset of the Company, such asset’s
adjusted basis for federal income tax purposes, except that:

(1) The initial Book Value of any asset contributed by a Member of the Company
shall be the gross fair market value of such asset {not reduced for any liabilities to which it 15
subject or which the Company assumes), as such value is determined and for which credit is
given to the contributing Member under this Agreement;

(d) The Book Value of each of the assets of the Company shall be adjusted to
equal their respective gross fair market values, as determined by the Approval of the Board, at
and as of the following times:

{1) The acquisition of an additional or new interest in the Company by
a mew or existing Member in exchange for other than a de minimis capital contribution by such
Member, if the Board, acting by Approval, reasonably determines that such adjustment is
necessary or appropriate to reflect the relative economic interests of the Members;

(1)  The distriibution by the Company to 2 Member of more than a de
minimis amount of any asset of the Company (including cash or cash equivalents) as
consideration for all or any portion of an interest in the Company. if the Board, acting by

ud
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Approval, reasonably determines that such adjustrment is necessary or appropriate to reflect the
relative economic interests of the Members; and

(i)  The liquidation of the Company within the meaning of Regutations
Section 1.704-1{b)(2)(ii){g); and

3] The Baook Value of all of the assets of the Company shall be increased (or
decreased) to reflect any adjustment to the adjusted basis of such assets pursuantl to Section
734(b) or Section 743(b) of the Code, hut only to the extent such adjustments are taken into
account in determining Capital Accounts pursuant o Regulations Section 1.704-1(b)(2)(iv)}m);
provided, however, that such Book Value shall not be adjusted pursuant to this clause (c) to the
extent that the Board, acting by Approval, determines that an adjustment pursuant to the
immediately preceding clause (b) is necessary or appropriate in connection with the transaction
that would otherwise result in an adjustinent pursuant to this clausc (c).

1f the Book Value of any asset of the Company has been determined or adjusted pursuant
o the preceding clauses (2), (b) or (¢), such Book Value shall thereafter be adjusted by the
Depreciation taken into account with respect 1o such asset for purposes of compuling Profits or
Losses.

*Capital Account” shall mean a capital account maintained and adjusted in accordance
with the Code and the Regulations, including the Regulations under Section 704(b} and (c) of the
Code. The Capital Account of each Member shall be:

(a) Credited with all payments made to the Company by such Member on account of
Capital Contributions (and as to any property other than cash or a promissory note of the
contributing Member, the agreed (as indicated by the Approval of the Board) fair marke( value of
such property, net of liabilities secured by such property and assumed by the Company or subject
to which such contributed property is taken) and by such Member’s allocable share of Profits and
items in the nature of income and gain of the Company;

(f) Charged with the amount of any distributions to such Member (and as 1o
any distributions of property other than cash or a promissory note of a Member or the Company,
by the agreed fair market value of such property, net of liabilities secured by such property and
assumed by such Member or subject to which such distributed property is taken), and by such
Member’s allocable share of Losses and items in the nature of losses and deductions of the
Company;

{g) Adjusted simultaneously with the making of any adjustment to the Book
Value of the Company’s assets pursuant to the definition thereof, to reflect the aggregate net
adjustments to such Book Valuc as if the Company recognized Profit or Loss equal 1o the
respective amount of such aggregate net adjustments iimmediately before the event causing such
adjustments; and

{h) Otherwise appropriately adjusted to reflect transactions of the Company
and the Members.
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“Capital Contribution” shall mean the amount of cash and the value of any other property
contributed to the Company by a Member,

“Class A Member” shall mean any Member holding Class A Units in the Company, in
each such Member’s capacity as a holder of Class A Units. Class A Units shall be held only by
Ehgible Physicians, as defined in Section 2.4(b) hereof.

“Class B Member” shall mean any Member holding Class B Units in the Company, in
each such Member’s capacty as a holder of Class B Units. Class B Member Units shall be held
only by persons and entities which are not Eligible Physicians.

“Class C Member” shall mean any Member holding Class C Units in the Company, in
each such Member’s capacity as a holder of Class C Units. Class C Units shall only be held by
persons and entities which are not Eligible Physicians.

Code™ shall mean the Internal Revenue Code of 1986, as amended from time to time,

“Consent of the Members™ except as otherwise provided herein, shall mean the writlen
consent of Members holding more than sixty-six percent (66%) of the iotal number of Class A
Units, Class B Units (if and only i Kindred Hospital invests), and Class C Units then issued and
outstanding voting together as one class in the Company.

“Depreciation” shall mean, for each year or other period. an amount equal to the
depreciation, amortization or other cost recovery deduction allowable for federal income tax
purposes with respect to an asset for such year or other period, except that if the Book Value of
an asset differs from its adjusted basis for federal income tax purposes at the beginning of such
vear or other period, Depreciation shall be an amount that bears the same relationship 10 the
Book Value of such asset as the depreciation, amoriization or other cost recovery deduction
computed for tax purposes with respect to such asset for such period bears to the adjusted tax
basts for such asset, or if such asset has a zero adjusted tax basis, Depreciation shall be
determined with reference to the initial Book Value of such assel using any reasonable method
selected by Approval of the Board, but not less than depreciation allowable for tax purposes for
such year.

“Disabrlity” means the inability of a Physician Class Member by reason of mental or
physical illness, disease or injury, to perform the usual surgical procedures within such
Member’s medical specialty on a regular and continuous basis for a minimum period of twelve
(12} consecutive months as determined by the Approval of the Board.

“Immediate Family” with respect to any individual, means such individual’s ancestors,
spouse, issue, spouses of issue, any trust principally for the benefit of any one or more of such
individuals, such individual’s estate, and any entity beneficially owned by such individuals or
trusts for their principal benefit.

“Legal Representative” shall mean, with respect to any individual, a duly appointed
executor, administrator, puardian, conservator, personal representative or  other legal
representative appointed as a resull of the death, minority or incompetency of such individual,
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“Losses” shall have the meaning provided below under the heading “Profits and Losses.”

“Manager” shall refer to each Person serving as an officer of the Company and any
Person who becomes an additional, substitute or replacement Manager as permitted by this
Agreement, in each such Person’s capacity as a Manager of the Company.

“Member™ shall mean any Person named as a Member in this Agreement and any Person
who becomes an additional, substitute or replacement Member as permitted by this Agreement,
in each such Person’s capacity as a Member of the Company.

“Member Minimum Gain™ shall mean “partner nonrecourse debt minimum gain” as that
term is defined in Regulations Section 1.704-2(1)(2).

“Member Nonrecourse Debt” shall mean “partner nonrecourse debt” or “partner
nonrecourse lability™ as those terms are defined in Regulations Section 1.704-2(b)(4).

“Member Nonrecourse Deductions™ shall mean “partner nonrecourse deductions” as that
termn is defined in Regulations Section 1.704-2(13(1).

“Minimum (ain” shall have the meaning given in Regulations Section 1.704-2(d).

“Net Operating Cash Flow of the Company” shall mean the Company’s taxable income
or loss arising in the ordinary course of its business activities, increased by lax-exempt interest
and by depreciation apd any other deductions that do not invelve cash expenditures, and
decreased by principal payments, capital expenditures (other than those made from borrowings)
and any other nondeductble cash expenditures.

“Nonrecourse Deductions™ shall have the meaning given in Regulations Section 1,704~

2(b)(h.

LS

“Person™ or “Party” shall mean any natural person, parinership (whether general or
limited), limited liability company, trust. cstate, association or corporatiorn.

“Profits and Losses” shall mean, for each year or other period, an amount equal fo the
Company’s taxable income or loss for such year or period, determined in accordance with Code
Section 703(a) (for this purpose, all iterms of income, gain, loss. or deduction required to be
stated separately pursuant to Code Section 703{a)(1) shall be included in taxable income or loss),
with the following adjustments:

(a) Any income of the Company that is exempt from federal income tax and not
otherwise taken into account in computing Profits and Losses pursuant to this provision shall be
added to such taxable income or loss:

(b) Any expenditures of the Company described in Code Section 705(=)(2)B) or
treated as Code Section 705(a)(2)(B) expenditures pursuamt to Regulations Section 1.704-
1{b)23(1v)(1}, and not otherwise taken into account in computing Profits and Losses pursuant to
this provision, shall be subtracted from such taxable income or added to such lass;
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{c) Gain or loss from a disposition of property of the Company with respect to which
gain or loss is recopnized for federal income tax purposes shall be computed by reference to the
Book Value of such property, rather than its adjusted 1ax basis;

{d) In tieu of the depreciation, amortization and other cost recovery deductions taken
inlo account in computing taxable income or loss, there shall be iaken into account the
Depreciation on the assets for such fiscal year or other period: and

(e) Any itemns which are separately allocated pursuant to Sections 6.5 and/or 6.6
hereof which otherwise would have been taken into account in calculaling Profits and Losses
pursuant to the above provisions shall not be taken into account and. as the case may be, shall be
added to or deducted from such amounts so as 1o be not part of the calculation of the Profits or
Losses.

If the Company's taxable income or loss for such year. as adjusted in the manner
provided above, is a positive amount, such amount shall be the Company’s Profits for such year;
and if negative, such amount shali be the Company’s Losses for such year.

“Reasonable Reserves™ shall mean such amount as the Board. acting by Approval, shall
deemn reasonably necessary to meel the foreseeable liabilities or obligations of the Company
taking into consideration historic costs as well as reasonably projected cash flow, and including,
but not limited to, (i) the normal expenses of the operation and management of the Company’s
activities, as such liabilities and obligations become due and payable, and (ii) the expenses of
any redemptions pursuant to the provisions of this Agreement.

“Regulations™ shall mean the Regulations prnmulgated under the Code, and any
successor provisions to such Regulations, as such Regulations may be amended from time to
tme.

“Retirement” shall mean when a Class A Member completely ceases to practice medicine
and publicly announces such retirement or, if he or she does not publicly announce such
retirement, the Board determines in its reasonable discretion that such person no longer practices
medicine on at least a substantially full-time basis (i.e.. at least thirty (30) hours per week for al
feast thirly (30) weeks per year).

“Terminating Capital Transaction™ shall mean a sale or other disposition of all or
substantially all of the assets of the Company.

“Transfer” and any grammatical variation thereol shall refer to any sale, exchange,
issuance, redemption, assignment, distribution. encumbrance, hypothecation, gift, pledge,
retirement, resignation, transfer or other withdrawal, disposition or alienation in any way as to
any interest as a Member. Transfer shall specifically, without limitation of the above, include
assignments and distributions resulting from death, incompetency, Bankruptcy, liquidation and
dissolution.

“Unit” shall mean a unit or share of interest in the Company. The interest of each Unit in
the Company shall be equal to one (1) divided by the total number of Units then authorized and

AAOOQIAEDMAN0012



outstanding (including, but not limited to. Class A Units. Class B Units {if and only if Kindred
Hospital invests), and Class C Units).

The definitions set forth in the Act shall be applicable. to the extenl not inconsistent
herewith, to define terms not defined herein and to supplement definitions contained herein.

ARTICLE I
Organizational Powers and Membership

2.1 Organization. The Board of Managers shall file such articles, certificates and
documents as appropriate to comply with the applicable requirements for the operation of a
limnited liability company in accordance with the laws of any jurisdictions in which the Company
shall conduct business and shall continue to do so as long as the Company conducts business
therein. By Approval of the Board, the Company may establish places of business within and
without the State of Nevada, as and when required by its business and in furtherance of its
purposes set forth in Section 2.2 hereof, and may appoint agents for service of process in all
jurisdictions 1n which the Company shall conduct business.

2.2 Purmposes and Powers of the Company. The Company is organized for the general
purposes of (i) establishing, owning and operating a surgical center in Las Vegas, Nevada {the
“Facility”), (i} engaging in other activities in connection therewith which are ‘necessary or
heneficial to the Company, and (1ii} engaging in any other lawful business aclivity permiited
under the Act and consistent with the foregoing,

2.3 Permissible Relationships. The Members understand that the Company’s and the
Facility’s operations are subject to various state and federal laws regulating permissible
relationships between the Members and entities such as the Company, including 42 U.S.C.§
1320a-Th(b) (the “Fraud and Abuse Statute™). and 42 U1.S.C. § 1393nn (the “Stark Act™). It is
the intent of the parties that the Company and the Facility operate in a manner consistent with the
foregoing statutes and substantially comply with the Fraud and Abuse Siatute safe harbors.
Accordingly, each Physician Class or Class A Member represents and warrants that he or she (i)
has not received loans for the purpose of investing in the Facility from the Company or from any
investor in the Company; (ii) has not been excluded or suspended from participation in the
Medicare and/or Medicaid programs; {ili) is actively and substantially engaged in his or her
practice in performing ambulatory surgical procedures (i.c.. he or she is a person whe dircetly
performs surgical procedures and he or she does not intentionally generate surgical referrals for
other physicians who may use the Facility); and further. he or she generates approximately
thirty-three percent (33%) of his or her medical practice income from the performance of
outpatient surgical procedures; (iv) maintains active staff privileges at the Facility and performs
not less than approximately thirty-three percent (33%) of his or her procedures that require, or
can be performed in, an ambulatory surgery center or hospital outpatient surgical setting {in
accordance with applicable Medicare reimbursement rules) at the Facility; (v) fully informs each
patient, prior to referring such patient to the Facility, of such physician’s investment interest in
the Tacility; and (vi) treats patients receiving medical benefits or assistance under any federal
health care program in a nondiscriminatory manner. These requirements are referred to herein as
the Physician Class Requirements.

AAOOQR4B paraneor3



The Members also acknowledge that Stark I1. the repulations promulgated thereunder and
similar Nevada laws and regulations may restrict the Facility (as presently formed) from
providing “designated health services” (as defined by Stark [1) or other services to patients
referred by Members. The Facility shall not provide “designated health services,” If, in the
future, any of the services that the Facility provides are deemed to be “designated health
services,” such services shall be provided by the Facility only if such services may be provided
in compliance with one or mare exceptions to the ban on seli-referrals set forth in Stark II, the
regulations promulgated thereunder, or any successor siatutes and/or reguiations thereto.
Furthermore, if the owner of a Member is a pension plan, trust or other entity, all of the owners
and beneficiaries of such pension plan, trust or other entity who are practicing physicians shall
also comply with Stark Ii, the Fraud and Abuse Statute, its regulations and similar Nevada laws
and regulations.

2.4 Membership.

(2} Reference is hereby made 1o the fact that there shall initizlly be two (2) or
three (3) authorized classes of Members of the Company: Class A Members, Class B Members
(if and only if Kindred Hospital invests), and Class C Members. All Members shall have (based
on Units held} the same economic rights. The Members. acting as Members, shall have no right
to act for or bind the Company. The initial Class A Members, the initial Class B Member (if and
only if Kindred Hospital invests) and the initial Class C Member are identified on Exhibit A
hereto.

(b) Mo Person shall be eligible 1o become a Class A Member (or remain a
Class A Member, as applicable) uniess the following eligibitity requirements are satisfied: (1)
such Class A Member shall be a physician, licensed and registered, in good standing, to practice
medicine in the State of Nevada; (2) such Class A Member shall maintain an active practice of
medicine in the greater Las Vepas, Nevada metropolitan area and shall generate approximately
thirty-three percent {33%}) of his or her medical practice income from performing inpatient and
outpatient surgical procedures and perform not less than approximately thirty-three percent
(33%) of his or her surgical services at the Facility (such physician shall maiptain active
privileges at the Facility and at least one hospital within thirty (30) miles of the Facility); (3)
such Class A Member shali comply with the Physician Class A Member requirements set forth in
Section 2.3 hercof as the Physician Class Requirements: and (4) under applicable law, such Class
A Member's ownership shall not disqualify (and. without further action. would not disqualify}
the Company or Facility from engaging in operations as a Medicare certified surgical center for
any reason or from havimg such physician perform cases at the Facility. (A physician who meets
such requirements may be referred 1o herein as an “Eligible Physician™).

The intent of the one-third tests set forth abave is o ensure that a physician is not serving
as an indirect referral source with respect to the Company and that physicians actively perform
services at the Company. The one-third rests are intended to establish a general standard for
physicians based on the Office of Inspector General (“QIG™) safe harbors for surgery centers.
The Board of Managers, acting in ils sole discretion. may waive a Member's compliance with the
one-third tests above, if a Member is constrained in complying with the tests due to various
factors such as managed care contract exclusion or general praclice mix; provided, however, the
Board must believe that the Member is acting in good faith to comply with the safe harbors and
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statules and must believe that the Member does not own the Units for the purpose of indirectly
referring patients to the Center.

2.5 Physician Class Members as Entities. The Institutional Members agree that a
Physician Class Member may invest in the Company through or as an entity (“Entity Investor™)
and such Entity Investor and its owners must make, agree to and abide by the agreements and
make the following representations and warranties, with such additions or modifications as the
Board of Managers may require from time to time:

() All of the equity interests in the Entity Investor are owned by individual
Physician Class Members (the “Individual Physicians Owners’™});

(b) Each of the Individual Physicians salisfies the reguirements for an eligible
Class A Member set forth in Sections 2.3 and 2.4 (b) hereof,

(c) Each of the Individual Physicians agrees to be bound by each of the
covenants contained in this Agreement, including, without limitation, alt confidentiality and non-
competition covenants and agrees 1o abide by the requirements for an eligible Class A Member
in Sections 2.3 and 2.4 (b) hereof:

(d) Each of the Individual Physicians has read this Agreement and has had the
opportunity to discuss this Apreement wilh counsel. Each of the Individual Physicians
understands the eligibility requirements and other provisions of this Agreement;

(e) The Entity Investor does not distribute income from the Company based
on value or volume of referrals.

f The Entity Investor may be a trust or pension plan of which the Physician
is the grantor; provided if a Terminating Event occurs with respect to the Physician granior or
beneficiary, the trust or plan must redeem the Units in accord with Section 4.3 of this
Agreement.

ARTICLE 1L
Capital Contributions and Liability of Members

3.1 Capital Accounts. A separate Capital Account shall be maintained for each
Member, including any Member who shall hereafier acguire an integest in the Company.

32 Capital Contributions,

(a) Capital Contributions. Each of the Members shall be required to make a
Capiml Contribution to the Company in accordance with the following provisions of this
paragraph (a}. The Capital Contributions are based on the equity needs of the Company and are
directly proportional to each Members” Unit ownership in the Company. Capital Contributions
shall be made in instaliments as provided beiow.

() The Class A Members, Class B Member (if and only if Kindred
Hospital invests), and Class C Member shali acquirc. collectively, one hundred (100) Units fora

10
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Capital Contribution of One Million Dollars ($1.000,000) in the aggregate. The Units shall be
sold such that if and only if Kindred Hospital invests, the Class A Members collectively have the
tight to acquire a tatal of sixty (60) Units or sixty percent (60%) of the Units (the “Physician
Class Units” or “Class A Units™), the Class B Member has the right to acquire a total of twenty-
five (25) Units or twenty-five percent (25%) of the Units (the “Class B Units™ or “Institutional
Class Units™), and the Class C Member has the right to acquire a total of fifteen (15) Units or
fifteen percent (15%) of the Units (the “Class C Units™). The Members may acquire {ractional
Units (o maintain their proportion of Unit ownership among the classes of Members. If and only
if Kindred Hospital does not invest, the Class A Mambers collectively shall have the right to
acquire a total of eighty (80) Units or eighty percent (80%) of the Units, and the Class C Member
shall have the right to acquire a total of twenty (20) Units or twenty percent (20%) of the Units,
The Members shall contribute their respective shares of the aggregate Capital Contributions,
based on each Member’s pro-rata share of the Company. in three (3} equal instaliments on the
following dates: (i) the first installment shall be made on the date this Agreement is executed, (i)
the second installment shall be made on February 1. 2002, and (itf) the third installment shall be
on May [, 2002.

{ii) The Company intends to secure nonrecourse loans to finance
certain equipment requirements of the Facility. In the event such nonrecourse financing is
upavailable or insuffictent, it is hereby agreed and acknowledged that only upon the approval of
holders of at least sixty-six percent (66%) of the Class A Units, at least sixty-six percent {(66%})
of the holders of the Class B Units (if and only if Kindred Hospital invests), and at least sixty-six
percent (66%) of the Class C Units, each Member shall be requircd to guarantee debt of the
Facility, solely on a pro-rata and several basis, and in an amount to be agreed upon by the Board
of Managers and consented to pursuant to Section 7.4 hereof and. in such event, each Member
further agrees, to execute and deliver such agreements and instruments as the Company or the
Facility may require with respcet to such Member's guarantee; provided, the aggregate debt to
which such personal liabilities relate may not exceed One Million Dollars ($1,000,000) without
the consent of the holders of more than eighty-five percent (85%) of all of the Membership
Units.

(i) At any time after the inttial offering Units are sold to new
Members, each Class of Members shall have the right to acquire Units on a proportionate basis
to permit the Unil ownership to remain proportionate among the classes of Members. For
example, if the Institutional Class Member owns twenty-five percent {25%) of the Company, the
Physician Class Members as a class own sixty percent (60%) of the Company, and the Class C
Member owns fifteen percent (15%) of the Company. and an additional nine (9) Units ate to be
sold to a new physician, the Institutional Class Member shall have the right to acquire an
additional three and three-quarter (3.75) Units, and the Class C Menber shall have the right to
acquire an additional two and one-quarter (2.25) Units so as to retain the same proportionate
ownership as classes.

(ivy  As proportionate ownership changes based on the occurrence of
events such as the redemption of Membership Units, non-exercise of the right to acquire Units on
a proporiignate basis, or for any other reason, such offers shall be made based on the then-
proportionate ownership of the classes.
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(v) Al offerings for this purpose shall be provided to the Members via
a written purchase notiee. Sueh purchase notice shall include the specific terms of the offering,
whieh terms shall inelude, without limitation. the identity of purehasers, the proposed number of
Units to be acquired, and priee per Unit. Members shall have no more than fifteen (15) days
from the receipt of the purehase notice to respond with a check for the tendered amount needed
to buy additional Units, it desired. Any subscriber or Member who does not respond to said
purchase notice with a check within fifteen (15} days after a purchase notice is received shall be
deemed to have waived such purchase right.

Each new physician subscriber shall be required to eomplele a subscriptior or purchase
agreement, including a counterpart 1o this Agrecment. Such subscription agreement shali
evidence Lhe subscriber’s aeceptance of the terns and conditions of this Agreement and shall be
returned 1o the Company with such new Suhscriber’s Capital Contribution.  If such new
subscriber has been accepted by the Company as a Member of the Company, then the Class B
Member (if and only if Kindred Hospital invests) and the Class C Member shall be sent a wrilten
purchase notice and subscription matcrials describing the specific lerms of such new Member’s
investment in the Company (e.g.. the number of Units to be acquired, the per-Unit price, etc.) so
that the Class B Member (if and only if Kindred Hospital invesis) and/or Class C Member may
exercise their option to maintain ownership in the Company on a proportionate basis.

{b) Loans. Except with the Consent of (he Class A Mermbers, the Consent of
the Class B Member (if and only if Kindred Hospital invests), and the Consent of the Class C
Member(s). no Member or Manager shal! be entitled, obligated or required to make any loan to
or guaraniee for the Company or any Capital Contribution to the Company in addition to lus or
her Capital Contribution made pursuant to Section 3.2(a) above. No loan made to the Company
by any Member or Manager shall constitute a Capital Conlribution to the Company for any
purpose.

{c) Additional Capital _ Contribulions. Additiona! required capital
contributions may only be required if approved by both the Approval of the Board of Managers
and the consent of the holders of more than eighty-five percent (83%) of all Units then issued
and outstanding in accord with Seetion 7.4 hereof.

33  No Withdrawal of or Interest on Capital. Except as otherwise provided in this
Agresment, (1) no Member shall have any right 10 demand and receive property of the Company
in exchange for all or any portion of his or her Capital Contribution or Capital Aecount, and (1)
no interest or preferred return shall accrue or be paid on any Capital Contribution or Capital
Aceount.

3.4 Liability of Members. No Member, in his or her capacity as a Member, shall have
any liability to restore any negative balance in his or her Capital Account or to cantribute to, or
in respect of, the liabilities or the oblipations of thc Comipany. or to restore any amounts
distributed from the Company. except as may be rcquired specifically under this Agreement, the
Act or other applieable law. Except to the extent otherwise provided by law, in no event shall
any Member, in his or her eapaeity as a Member, be personally liable for any liabilities or
obligations of the Company.
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3.5 Managers as Members. No Manager is required to hold any membership interest
in the Company in order (o serve as a Manager.

3.6 Additional Members. Additional Members may be admitted to the Company only
upon the approval, including the terrns of admisston. of the Board in accordance with the terms
of Article VIT hereof and upon execution and delivery by the new Member of a counterpart of
this Agreement, delivery of the tequired Capital Contribution (as determined by the Board of
Managers) and execution and delivery of such other documents, mstruments and items as the
Members may require. Issuance of Membership Units to new Members shall be structured in
accordance with Section 3.2 hereof. All such issuances shal! be structured such that the amount
paid for Units is not less than fair market value, payments are made in cash and such that the
issuance of Units does not take into account the potential volume or value of referrals to the
Facllity of the Member.

ARTICLE 1V
MEMBERS AND MEMBERSHIP UNITS

4.1 Classification of Members. If and only if Kindred 1lospital invests in the
Company. there shall be three (3) classes of Members of the Campany: a Physician or Class A
Member Class, an Institutional or Class B Member Class, and a Class C Member Class. [f and
anly 1f Kindred IHospital docs not invest, there shall be two (2) classes of Members: The Class A
Member Class and the Class C Member Class. All Members shall generally have (based on
Units held) the same economic rights.

4.2 Withdrawal of a Member. Exeept in connection with a Non-Adverse Terminating
Event, no Member may withdraw or resign from the Company at any time prior to the later of (i)
five (5) vears after the Facility has obtained its Mcdicare certification or (ii) the expiration of five
(5) years after the date on which such Member becime a Member. 1f a Member withdraws or
restgns as a Member in violation of this Section, such Member hereby agrees that such
withdrawal or resignation will constitute a breach of this Agreement and zn Adverse Termination
Event. The Company may offset any damuges due to such a breach against any amounts
otherwise distributable to such Member in addition to any remedies otherwise available 1o the
Company. No assessment of damages shall account for or be based on the volume or value of
business generated by such Member.

4.3 Redemption of a Member.

(a) Termination Events are vateporized as either Adverse Terminating Events
or Non-Adverse Terminating Events for purpases of dilTerentiating the Company’s redemption
obligations to the Member to which an event occurs. With respect to an Entity Investor, if an
Adverse or Non-Adverse Terminating Event occurs with respect to an Individual Physician
Owner of the Entity Investor and the number of Physician Owners to which a Terminating Event
has not occurred is less than fifty percent (50%) of the Initial Physician Owners in such Entily
[nvestor, it shall be a Terminating Event which shall require the Entity Investor, to redeem the
proporiion of Units held by the Entity Investor multiplied by the fraction which is one (1)
divided by the then number of equily owners of the Entity lnvestor who are still owners and who
have not had a Terminating Event plus one (1). The purchase price {or the redeemed Units shall
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be based on whether the Terminating Event applicable Lo the latest Initial Physician Owner of the
Emity Investor was Adverse or Non-Adverse. in accordance with the formula provided in
Section 4.3(h} below.

{b) For purposes of this Seciion. an “Adverse Terminating Evenl’’ means:

(i) with respect 10 any Member:
A the improper Transfer (or attempted Transfer) of Units;
B. the exclusion, suspension or debarment of a Member from

parlicipation in the Medicare, Medicaid Programs or by any
Nevada health care licensing authority:

the conviction of any felony;
any breach ol this Agreement;

any event of Bankruptey;

moom 90

the resignatian or withdrawal of a Member prior to the later
of (i} five (3) years after the Facility has obtained its
Medicare cerlification or (i) the expiration of five (3) years
after the date on which such Member became a Member;

G Failure to fund a properly approved additional Capiial
Contribution: or

H. Any withdrawal or resignation by a Member that occurs
within a ane {1} year period betore or afier the occurrence
of an Adverse Terminating Event relating to such Member,

(it}  with respect to any Physician Class Member:
A the relocation of the primary site of such Physician Class

Member’s medical practice to a location more than hifty
{30} miles away from the Facility:

B. the revocation ur suspension of the Physician Class
Member's licensc o practice medicine in the State of
Nevada;

C. the failure by the Physician Class Member to mainiain

active wirestricted staff privileges at the Facility (or failure
o continue o mect all of the requirements set forth in
Section 2.3 and 2.4 hereof): or

14
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D. the failure by the Physician Class Member to maintain
active, unrestricted staff privileges at a minimum of one (1)
hospital within thirty (30) miles of the Facility.

(c) For purposes of this Section. a "Non-Adverse Terminating Event” means:

0 With respect to any Member, the resignation or withdrawal of a
Member after the later of (i) five (5) years after the Facility has obtained its Medicare
certification or (i) the expiration of five (3) years after the date on which such Member became a
Member. and such withdrawal or resignation does not occur in the one (1) year period before or
after the occurrence of an Adverse Terminating Event relating to such Member.

(i) With respect to a Physician Class Member:

Al death;
B. adjudication of incompetence; or
C. Disability or Retircrment at any time.

{d) Each Termination Event. if subject to cure within thirty (30) days, shall
trigger (ermination only afier written notice is provided and if a cure has not been made of the
Termination Event within such thirty {30) day period.

() If an Adverse Terminating Event shall occur with respect to any Member,
the Company may clect, at the Company’s sole aption {upon written notice to such Member), to
purchase the Member’s Units. with notice to be provided within sixty (60) days after the
Company has received actual knowledge {mcaning knowledge ot a majority of the Board of
Maitagers) of the occurrence of such Adverse Terminating Event.

n IT a Non-Adverse Terminating Event shall occur with respect to any
Member. the Company shall acquire such Mcmber's Units and the Member shali sell such Units
to the Company in accord with the provisions hereof.

(2) If any Member's Units arc purchased because of the occurrence of an
Adverse Terminating Event, the amount the Company shall pay for the Units owned by such
Member shall be the Formula Amount (as defined below) times the Member’s Unit Proportion
{as defined betow), and discounted by forty percent (40%) (the “Purchase Pricc™).

(h) If any Member’s Units arce purchased because of the oceurrence of a Non-
Adverse Terminating Evert, the amount the Company shall pay {or such Units owned by such
Member shall be equal 1o the Formula Amount (defined below) multiplicd by the Member's Unit
Proportion (defined below). The following formuifa (the “Formula Amount™) 15 intended (o
provide a method o approximate fair market value that will minimize disputes and appraisal-
related costs and expenses regarding valuation of Units for purposes of redemption. For
purposes of this Section 4.3, “Unit Proportion” cquals the number of Units held by the Member
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divided by ail Units then issued and outstanding. The “Fonmula Amount™ for purposes of this
Section 4.3 shall be determined as follows: (i) if the Facility has been in operation as a Medicare-
certified surgical center for less than one (1) calendar yvear. the Formula Amount shall be equal o
the actual amount of cash equily invested in thc Company by z2ll Members, or {ii} if the Company
has been in opecation as a Medicare-certified surgical center for more than one (1) calendar year,
the Formula Amount shall be equal to four (4) times the average of the Company’s annual net
operating income (in accordance with generaily accepted accounting principles), excluding
extraordinary gains and losses, calculated before deduction of interest, taxes, depreciation and
amortization ("EBITDA”) minus the Company’s outstanding long term debt and long term
fiabilities as of the date of the Termination Event determined in accordance with generally
accepted accounting principles.  For this purpose. the annual net operaling income of the
Company shall be based on the calendar year ol the vear immediately prior to the year in which
the Terrnination Event occurs, Far exampie. if the Termination Event occurs in 2003, the
Formula Amount shall be calculated using 2002°s EBITDA. f the Company has been in
operation as a Medjcare-certified surgical center for at least two (2) fTull calendar vears, the
Formula Amount shall be three (3) times the average ol the Company’s EBITDA for the most
recent two {2) fully completed prior calendar vears.

{i) All caleulations used to determine the Formula Amount shali be
performed by the Company’s regularly retatned accountants and such caleulations shali be final
and binding upon alf parties to this Agreement. Afl Members acknowiedge and agree that the
Formula Amount is an inexact proxy for fair market value and all Members waive any and ail
rights o contest the use of the Formula Amount for any and all purposes in liew of an appraisal
method.

(iiy  The Board of Managers. in its sole discretion, with approval of the
holders of at least sixty-six percent (66%) of total Units cutstanding. shall hbave the ability to
adjust thz multiple used to arrive at the Formula Amount (i.¢., the number 4 indicated in Section
4.3(h) above) based on its assessment of the market conditions tor surgery centers on an annual
basis or whenever determined; provided. once adjusted. the multiple may not be adjusted for the
next twelve (12) months; and provided further. a muliiple adjustment taking effect afier the
cccurrepze of a Termination Event witl not alfcet the Formula Amount with respect to the
Member for whom the Termination Event had occurred, Rather, in that case, the multiple shall
remain the multiple in effect on the effective date of such Member's Termination Event.

{i Payments for Units hereunder shall be made as follows: twenty-five
percent (23%) on the imitial payment date. which shall be within ninety (90) days after he
determination of the Valuation Price (the *Purchase Date™). and twenty-{ive percent (25%) of the
Purchase Price on each of the anntversaries of the Purchase Date with interest on the outstanding
principal balance aceruing at the prime rate as indicated by the Wall Street Journal on the
Purchase Date. Payments may be delayed at the direction of the Company to the extent that the
Company has insufficient assets as provided by law to make any such pavments
Notwithstanding any such delay in the payment o! amounts duc. the Member's rights as a
Member shail cease on the Purchase Date. Apyregate payments 1o be made in connection wilh
redemption events shall not exceed seven and one halt percent (7.5%) of the Company’s
aggrepate collections. If payments are so restricted. payments shall be made in proportion to
amounts owed to all Members being redeemed. In sum. notwithstanding the provisions of this
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Article, the Company shall not be required to make puyments to former Members pursuant 1o
this Section which, in the aggregate. would exceed seven and one half percent (7.5%) of the
agpregate collections of the Company for any such period. If the aggregate amount of payments
otherwise due to former Members pursuant to this Section would reasonably be expected to
exceed this limitation in any calendar year or portion thercof. with the Approval of the
Managers, the Company shall pay such former Members. on a pro rata basis, based on the
amount still owed such Members. payments totaling seven and one half percent (7.5%) of the
Company’s anticipated ageregate collections for such period, and the balance of that period’s
payment obligations to such former Members shall be deferred to the following calendar year or
years, until such amounts can be paid without violating such limitation with respect to any such
vear or years, Within thirty (30) days following the end of each calendar year, the Company
shall make a pro rata adjusted payment to the former Members if and to the extent that actual
agpregate collections during the prior year (or relevant portion thereof) have exceeded the
anticipated amount.

ARTICLE V
Additional Capital

3.1 Funding Capital Reguirements.

{(a) In the event that the Company requires additiona! funds to carry out its
purposes, to conduct its business, or to meet its obligations, the Company may borrow funds
trom such lender(s). including Members and the Board of Managers, and on such terms and
conditions as are Approved by the Board of Managers. afl on such terms as reflect fair market
value. [t is specifically provided that {except as set forth in Section 3.2 hereof) no such terms or
conditions shall impose any personal liabitity on any Member without the prior wrilien consent
of such Member.

(b} A Member or Manager shall have an obligation to give notice of an
existing or potential default ot any obligation of the Company that he or she becomes aware of to
the Board of Managers. No Member or Manager shall be obligated o make any Capital
Contributions or loans to the Company {except @s provided in Section 3.2 hereof) or otherwise
supply or make available any funds to the Company. even if the failure to do so would resultina
default of any of the Company’s obligations or the loss or termination of alt or any part of the
Company's assets or business.

3.2 Third Party Liabilities. The provisions of this Articte and of Section 3.2 hereof
are not mtended to be for the benefit of any creditor or other Person (other than a Member in his
or her capacily as a Member) o whom any debts. liabilities or obligations are owed by (or who
otherwise has any claim against}) the Company or any of the Members. Moreover,
notwithstanding anything contained in this Agreement. including specifically, but without
limitation, this Article V, no such creditor or olher Person shalt obtaim any rights under this
Agrecment or shall, by reason of this Agreement. make any claim in respect of any debt, liabiluy
or obligation {or otherwise) against the Cempany or any Member.

Distributions: Profits and Losses
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6.1 Distribution of Company Funds - In Genernl.

{a) Except as necessary to comply with Sections in this Article V1, all Net
Operating Cash Flow of the Company over and above Reasonable Reserves shall be distributed
at least quarterly to the Members on a pro rata basis. based on the propertion of Units then heid
by each suck Member to the total number of Units then issued and oulstanding. While the intent
is to distribute substantially all available cash Now (minus reserves), in accordance with this
Section, al a minimum the Company shall attempt v distribute at least the estimated amount
(i.e.. torty to forty-two percent {40-42%) of Company net inconie) as is neecessary for Members
i meet expected individual tax obligations related to Company income.

{b) Except as necessary to comply with certain of the following Sections in
this Article VI, all other cash flow of the Company shall be distributed among the Members of
the Company on a pro rata basis based on cach Member's Unit proportion as determined by
Approval of the Board.

6.2 Distribution Upen Dissolution. Procecds from a Terminating Capital Transaction
and/or cther amounts or assets available upon disselution. and after payment of, or adequate
pravision for, the debts and obligations of the Company. shall be distributed and applied in the
toliowiny priority:

{(a) First, to tund reserves for liabilities not then due and owing and for
contingent liabilities to the exient deemed reasonable by Approval of the Board, provided that,
upon the expiration of such period of time as the Board. acting by Approval, shall deem
advisable, the balance of such reserves remaining after payment of such contingencies shail be
distributed in the manner hereinafter set forth in this Section 6.2: and

(b Second. to the Members. an amount sufficient o reduce the Members’
Capital Accounts to zero, in propertion to the positive balances in such Capital Accounts (after
reflecting in such Cepital Accounts all adjusiments thereto neeessituted by (1) all other Company
transactions (distributions and allocations of Profits and Losses and ilems of income, gain,
deduction and loss) and (i1} sueh Terminating Capital transaction).

€3 Distribution of Assets in Kind. No Member shall have the right to require any
distribution of any assets of the Company in kind. 1f any asscts of the Company are distributed
m kind. such assets shall be distributed on the basis of their respective fair market values as
determined by the Approval of the Board. Any Member entitled to unv interest in such assets
shall, unless otherwise determined by the Approval ol the Board, receive separate assets of the
Company and not an interest as tenani-in-commaon, with other Members so entitled, in each asset
being distributed.

6.4  Allocation of Profits and Losscs. After giving eftect to the allocations set forth in
Sections 6.5 and 6.6 hercof which affect the Members™ distributive shares, Profits and Losses
shail be atlocated among the Members on a pro rata basis, based on the proportion of Units then
held by each such Member to the total numher of Units then issued and outstanding.

6.5 Required Regulatory Allocations.
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{a) Limitation on and Reallocation of Losses. At no ime shall any allocations
of Losses. or any item ol loss ov deduction. be made to a Member if and to the extent such
allocalion would cause such Member to have. or would increase the deficit in, any Adjusted
Capnal Account Deficit of such Menther at the end of any fiseal year. To the exient any Losses
or items are not allocated 10 one or more Members pursuant to the preceding sentence, such
Losses shall be allocated to the Members to which such losses or items may be allocated without
violation of this Section 6.5{a).

{b) Minimum_Gain Charueback. If there is a net deercase in the Minimum
Gain of the Company during any fiscal year. then items of income or gain of the Company for
such fiscal year (and. if necessary, subsequent liscal years) shall be allocated o each Member in
an amount equal 1o such Member's share of the net decrease in the Minimum Gain, determined
in accordance with Regulations Section 1.704-2(d)(1). A Member’s share of the net decrease in
the Minimum Gain of the Company shall be determined in accordance with Regulations Section
1.704-2(g). The items of income and gain (o be so allocaled shat) be determined in accordance
with Regulations Section 1.704-2())(2)(1).

(c) Nonrecourse Deductions. Nonrecourse Deductions for any fiscal year or
other period (not including any Member Nonrecourse Deductions allocated pursuant to Section
6.5(d} below) shall be allocated among the Members on 4 pro rata basis. based on the proportion
of Units then held by each such Member tw the total number of Units then issued and
outstanding.  Solely for purposes of determining cach Member's proportionate share of the
“exeess nonrecourse liabilities™ of the Company. within the meaning of Regulations Section
1.752-3(a)(3), the Company Profits shall be allocated among the Members on a pro rata basis,
based on the propertion of Units then held by cach such Member to the total number of Unils
then issued and outstanding. The items of losses. deductions and Code Section 705(a)(2}{(B)
expericditures 1o be so allocated shall be determined in accordance with Regulations Section
1.704-2(i 0 H(ii)-

{d) Member Nonrccourse Deductions. Any Member Nonrecourse Deductions
tor any fiscal year or other period shall be allocated 1o the Member who bears the economic risk
of loss with respect to the nonrecourse hiability. as deterimined and detined under Regulations
Section 1.704-2(b)(4}, 10 which such Member Nonrecourse Deductions are attributable in
accordance with Regulations Scetion 1.704-2(1¢#y. The ilems of losses, deductions and Code
Section 703(a)(2}b) expenditurcs 10 be so allocated shall be determined in accordance with
Regulations Section 1.704-2()(1)(ii).

{e) Member Minimum Gain_Charecback.  Notwithstanding any contrary
provisions of this Article VI, other than Section 635(b) above. il there is a net decrease in
Momber Minimum Gain atributable to Member Noarccourse Debt during any fiscal year, then
each Member who has a share of such Member Minimum Gain, determined in accordance with
Regulalions Section 1.704-2(1), shall be allocated iteras of income and gain of the Company,
determined in accordance with Regulations Section 1.704-2(3)(2)(i). Tor such fiscal vear (and, if
necessary, subsequent fiscal years) in an amount equal to each such Member's share of the net
decrease in such Member Minimum Gain. delermined in accordance with Regulations Scction
[.704-2013(3) and 2(i%3).
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(f) Qualified Income Offsct. It any Member unexpectedly receives an item
described in Regulations Section 1.704-1(b)(2)ii}d)(4) (3) or (6). items of income and gain
shall be allocated o each such Member in 2an amount and manner sulficient to eliminate, as
quickly as possible and to the exient required by Regulations Section [.704-1(b)(2)(i)(d), the
Adjusted Capital Account Deficit of such Member. provided that an allocation pursuant to this
Section 6.3(0 shall vnly be made it and to the cxtent that such Member would bave an Adjusted
Capital Account Deficit after accounting for all other altocations provided for ir this Article Vi
other than that described in this Section 6.5(1).

() Basis Adjustment. To the extent an adjustment to the adjusted tax basis of
any Company asset pursuant to either of Code Sections 734(b) or 743(b) is required 10 be taken
into account in determining Capital Accounts pursuant o Regulations Section 1.704-
Hb)(2)(iv){(m), the amount of such adjustment 1o the Capital Accounts shall be treated as an ilem
of pain (if the adjustment increases the busis of the asset) or loss (if the adjustment decreases
such basis) and such gain or loss shall be aliocated 10 the Members in a manner consistent with
the manner in which their Capital Accounts are required to be adjusted pursuant to said Section
of the Regulations.

(h) Gross Income Allocation. If at the end of any Company fiscal year any
Member has a Capital Account deficit which is in excess of the sum of the 1tlems to be credited to
a Member's Capital Account under clause (a) of the definition of Adjusied Capital Account
Deficit contained herein, then each such Member shall be allocated items of income and gain in
the amount of such excess as quickly as possible provided that an alfocation pursuant to this
Scetion 6.53(h) shall only be made if and o the extent that such Member would bave a Capital
Account deficit in excess of such sum afler accounting for all other allocations provided for in
this Article V1 other than that described in this Scetion 6.5(h). As among Members having such
excess, if there are not sufficient items of incoime and gain to climinate all such excess, such
allocations shall be made in proportion to the amount of cach Member’s raspective excess.

6.6 Curative Allocations. The allocations set forth in Section 6.5 hereof are intended
to comply with certain requirements of Regulations Scetions 1.704-1(b) and 1.704-2 and shall be
interpretad consistently therewith.  Such allocations may not be consistent wilh the mannper in
which the Members intend to divide Contpuany distributions and make Profit and Loss
aliocations. Accordingly, by the Approval of the Board. after effecting the allocations required
pursuant to Section 6.5 hereof, other atlocations of Profits. Losses and items thercof shall be
divided among the Members s0 as to prevent the allocations in Section 6.5 hereof from distorting
the manner in which Company distributions will be divided among the Members pursuant to
Sections 6.1 and 6.2 hereof. In general. the Members anticipate that this will be accomplished by
spectficalty allocating other Profits. Losses and itemis of income. pain. loss and de duction among
the Members so that the net amount of allocations under Section 6.5 hereof and allocations under
this Section 6.6 10 each such Member is zero. However. the Board shall have discretion to
accomphsh this result in any reasonable manner.

6.7 Tax Allocations and Book Allocations.,

{a) Except as otherwise provided in this Scction 6.7, for federal income tax
purposes, each item of income. gain. loss and deduction shall. to e extent appropriate, be
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allocated among the Members in the same manner as its correlative item of "book™ income, gain,
loss or deduction has been alocated pursuant to the other provisions of this Article VL

{b) In accordance with Code Section 704(c) and the Regulations thereunder,
depreciation, amortization, gain and loss. as determined for wx purposes. with respect to any
property whose Book Value differs from its adjusted basis for federal income tax purposes shall,
for tax purposes, be allocated among the Members 50 as 1o take account of any variation between
the adjusted basis of such property to the Company for federal income tax purposes and its Book
Value. such allocation to be made by the Approval ot all members of the Board in any manner
which is permissible under said Code Seetion 704(c) and the Regulations thereunder and the
Regulations under Code Section 704(b).

{c) In the even: the Book Value of any prapeny of the Company is
subsequently adjusted, subsequent aliocations of income. gain. loss and deduction with respeet o
any such property shall take into account any variation between the adjusted basis of such assei
for federal income tax purposes and its respective Book Value in the manner provided under
Section 704(c) of the Code and the Repulations thereunder.

(d) Allocations pursuant to this Scetion 6.7 are solely for federal, siate. and
local income tax purposes, and shall not affect. or in any way be taken into account in
computing, any Member's Capital Account or share of Profits. Losses, other items, or
distributions pursuant to any provision of this Agreement

6.8 General Allocation and Pistribution Rules.

(a) For purposes of delermining the Profits, Losses, or any other iems
allocable to any period, Profits. Losses. and any such ather items shall be determined on a daily,
monthly. or other basis, as determined by the Approval of all of the Board of Managers using
any permissible method under Code Section 706 and the Repulations thereunder.  Except as
otherwise provided in this Agreement. all items of income. gain. loss. and deduction shall be
allocated among the Members in the same proportions as the ailucations of Profits or Losses for
the fiscal year in which such 1tems are to be allocated.

(by Upon the admission of a new Member or the Transfer of an interest, the
new and old Members or the transferce and (ransferor shait be allocated shares of Profits and
Losses and other allocations and shall receive distributions. il any, based on the portion of the
fiscal year that the new or transterred Company interest was held by the new and old Members,
ar the transteror and transferee, respectively. For the purpose of allocating Profits and Losses
and other allocations and distributions. (i} such admission or Transfer shail be deemed to have
occurred on the first day of the month in which it oeeurs or. if such date shall not be permitied
for allocation purposes under ihe Code or the Regulations. on lhe rearest date otherwise
permitied under the Code or the Regulations, and {if) if required by the Code or the Regulations,
the Company shalt close its books op an interim basis on the last day of the previous calendar
moath.

69 Tax_Withholding. I the Company incurs a withholding tax obligation with
respect t the share of income allocated to any Member, (a) any amount which is (1) actually
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withheld from a distribution that would otherwise have been made to such Member and (1) paid
over in satisfaction of such withholding tax obligation shall be treated for all purposes under this
Agreement as it such amount had been distributed o such Member. and (b) any amount which 13
so paid aver by the Company. but which excceds the amount. il any. actually withheld from a
distribution which would otherwise have been made to such Mcmber. shall be treated as an
interest-free advance to such Member. Amounts treated as advanced o any Member pursuant to
this Section 6.9 shall be repaid by such Member 1o the Company within thirty (30) days after the
Board. acting by Approval of the Board of Managers. give notice to such Member making
demand therefor. Any amounts so advanced and not timely repaid by such Member shall bear
interest. commencing on the exptration of said thirty (30) day period. compounded monthly on
unpaid balances, at an annual rate equal o the lowest Applicable Federal Rale as of such
expiration date. The Company shall collect uny anpaid amounts so advanced from any Company
distributions that would otherwise be made to such Member,

6.10  Tax Maiters Partner. The Hoard ol Managers will designate a “Tax Matters
Partner” (as defined in Code Section 6231) of the Company. The Tax Matiers Partner is
authorized and required to represent the Company (at the Company’s expense) in connection
with all examinations of the Company’s affairs by wx authorities. inchudling, without limitation,
administrative and judicial proceedings (collectively, “Audits™). and 1o expend Company funds
for professional services and costs associated therewith. The Members agree to cooperate with
cach other and to do or refrain from doing any and all things reasonably required to conduct such
proceedings. The Company shall indemnify and hold harmless the Tax Matters Partner and its
directors, officers, employees and agents from and against any loss. expense, damage or injury
suffered or sustained by them by reason of any acis. omissions or alleged acts or omissions
arising out of their activities on behalf of the Conipany as Tax Matters Partner, absent the gross
neglipence of the Tax Matters Partner. The Members specifically acknowledge that the Tax
Matters Partner shall not be liable. responsible or accountable 1 damages or otherwise 1o the
Company or any Member with respect to any action taken by the Tax Matters Partner with
respect to an Audit, absent the gross negligence ol the Tax Matters Partner.

Management

7.1 Managemem of the Company., The overall management and control of the
business and affairs of the Company sball be vested in the Board. acting by Approval of the
Bourd of Managers. subject to the Management Agreement and to the Member protections
indicated in Section 7.4 hereof. Al management and other responsibilities not specifically
reserved to the Members in this Agreement. or requiring Member Consent, shall be vested in the
Board of Managers, and the Members shall have no voting rights except as specifically provided
in this Agreement. Each member of the Board shall devole such time to the affairs of the
Company as is reasonably necessary for performance by such meinber of the Board of his or her
duties, provided such member of the Board shal! not be required to devote full time to such
affairs. Moreover, each member of the Board shall act in good faith with the care an ordinarily
prudent person in a like position would exercize under similar circumstances and in the best
interest of the Company.
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7.2 Board of Managers. The business and affairs of the Company shall be managed
by a governing board (the “Board of Managers™ or "Bouard™).

{a) The Board shall be composed of four {4) or five {5) Managers. The
Physician Class Members, voting as a class. shall elect three (3) Managers who shall bave that
number of votes as calculated pursuant to Scction 7.3 below. [ and only if Kindred Hospital
invests. the Institutional Class Member shall appoint one (1) Manager who shall have (hat
number of votes as calculated pursuant to Section 7.3 below, and the Class C Member voting as
a Class shall appoint one {1} Manager who shall have that number of vuies as calculated pursuant
to Section 7.3 below. The powers of the Board in all cases shall be exercised subject to the
Member protections indicated in Section 7.4 hereoll Each Manager elected or appointed to the
Board shall have the right to sit on the Board and 1o vote as a Board Manager. Unless terminated
sooner. vach Board Manager shall serve foraone (1) vear term.

(b) Therc shall be wt least one (1) mecting of the Managers per annum and at
least one (1) meeting of the Members per annum. The Managers or Members, as applicable,
may provide, by resolution, the time and place for the holding of this or additional meetings.
Written notice shall be provided to all Managers and Members of such resolution,

Special meetings of the Board of Managers may be called at the request of any
Manager upon ten (10) days advance written notice w all other Managers. The time, place and
purpuse or purposes for such spectal meeting shall be stoted in the notiee of such meeting.

Special meetings of the Members also may be called at the request of any
Member upon ten (10) days advance writien notice (o other Members, The time, place and
purpose or purposes for such special meeting shall be stated in the notice of such meeting,

{c) Managers represcnting a majurity of Member Units shall constitute a
quorum at any meeting of the Board of Managers. Members representing a majority of Member
Units shall constitute a quorum at any meeting of the Members.

q y %

{d) Regarding Board meetings. Board members may provide a proxy 1o attend
who shall have powers to vote as a Board member.  For Physician Class Members, such proxy
must be a Member.

(e) A Class A Manager's status as Manager may be terminated at any time,
with or without Cause, upon the consent of the holders of at least seventy-five percent (75%) of
all Class A Member Units then outstending. [n the event that any Cluss A Manager ceases to
serve as Manager (whether by reason of termination. resignation. removal or anv other cause),
thereby creating a vacancy in the pesition of Class A Manager. a replacement shall be elected by
the vote of fifty percent {(50%) of all Class A Units. 1f'a Class A Member who is also a Manager
has his or her interest in the Company terminated for any reason whatsoever, then such Class A
Manager shall be removed and a new Manager elected by the vote ol fiily percent (30%) of all
Class A Units.

() If and only if Kindred Hospital invests in the Company, a Class B
Manager's status as Manager may be terminated at any time. with or without Cause upon the
conscent of the holders of at least seventy-five percent (75%) of all Class B Member Units then

(B
ted
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outstanding. [n the event that a Class B Manager ccases to serve as Manager (whether by reason
of termination, resignation. removal or any other ciwsc). thereby creating a vacancy in the
position of Class B Manager, the Class B Member shall designate a successor Class B Manager
to filt such vacancy,

{2) A Class C Manager's status as Manager may be terminated al any time,
with or without Cause upon the consent of the holders of at least seventy-five percent (75%) of
all Class C Member Urnits then cutstanding. In the event that a Class C Manager ceases to serve
as Manager (whether by reason of termination, resignation, removal or any other cause), therehy
ereating a vacancy in the position of Class C Manager. the Class C Member shall designate a
successor Class C Manager 1o fill such vacancy.

h A Member who holds Units in mare than one Ciass shall be allowed to
appoint only one (1) Manager of the Company. 1If that Manaper is appointed by the Class B
Member, that Manager can only be removed in accordunce with Scetion 7.2(f) hereof and if that
Manager is appointed by the Class C Member. that Manager can only be removed in accordance
with Section 7.2(g) hereof. For purposes of applying this paragraph. a Manager shall be deemed
1 have that voting interest and Unils as the Momber who appointed the Manager.

{1 No Manager may resign rom, retire irom. abandon or otherwise terminate
his or her status as a Manager except after thirty (30) days” written notice to the Member or Class
of Members who appointed him or her or w the Company. unless such Member or the Company
otherwise consents in writing.

1) The election ol Managers shall be conducied at any duly convened
meeting of the Members, Termmnation of a Manager pursiant 1o Sccbon 7.2(e), 7.2(f) or 7.2{g)
hereof shall be conducted as follows:

() Any Member may call a speeial meeting of the Members for
purpose of calling for the termination of a Manager pursuant to Section 7.2(e). 7.2(f) or 7.2(g) as
applicakle. At such special meeting, the Members ol the class who appointed such Manager
shall vote on the termination of the Manager in question: such Manager shall be immediately
terminated if the holders of at least seventy-live percent (75%) of the Units in the class who
clected him such manager vote aftirmativeiy for the Manager's termination. Consistent with and
subject to Sections 7.2(e). 7.2(f) and 7.2(g) hercol. as applicable. the class of Members who
appointed such Manager shall destgnate a suceessor Managesr 1o 11 such vacancy.

(kj Managers -representing a4 majority of Member Units shall constiluie a
quorum at any meeting of the Board of Managers, Board members may provide a proxy to
artend who shall have powers to vote as a Board managcr.

() No Manager may resign from, retire {rom, abandon or otherwise terminate
his or her status as a Manager except after thirly {30) days™ written notice 1 the Member or class
of Members who appointed such manager, unless such class of Members otherwise consents in
writing,

73 Manner of Exercise of Board's Authority. Al responsibilities granied to the
Board of Managers under this Agreement shall be excercised by the Board of Managers as a body,
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and no member of the Board of Managers. acting atonc. shall have the authority 10 act on behalf
of the Board of Managers. The Board shall act by the vote of the Board of Managers
representing Members holding a majority of Units, Tor example. it a member of the Board is
appointed by a class of Members owning twenty-five (233 Units. he or she (if he or she is the
sole representative of the Class) will be accounted (wenty-five (23) votes in any vote. For the
Board miembers elected by the Physician Class Members. such Board members shall have that
number of Units as is equal to the total number of Physician Class Units then outstanding divided
by the number of Board members elected by the Physician Class Members (i.e.. three (3)). For
the Board member appointed by the Institutional Class Member and the Class C Member, such
Board member shall have that number of votes as is equal to the total number of Institutional
Class Units or Class C Units lhen outstanding divided by the number of Board members
appointed by the Institutional Class Member or Clags C Member. as applicable (i.e. one (1)), If
and only if Kindred Hospital does not invest. there shall be no Board Members elected by the
Institutivnal Class Member. and the Institutional Clags Member shal! bave no Board rights.

None of the following actions shall be taken hy the Company excepl upon Approval by
the Board of Managers, subject to the Management Agreement and to the Member prolections
indicated in Section 7.4 hereo!:

{a) Borrow money and otherwise obtain credit and other financial
accommodations in the ordinary course of the business af the Company:

fb) Perform or causc to be performed all of the Company’s obligations under
any agrezment 1o which the Company is a party, including. withow! limitation. any ebligations of
the Company or otherwise in respect of any indebtedness secured in whole or in part by, or by
lien on. or security interest in. any asset(s) of the Company:

(c) Employ. engage. retain or deal with any Persons in the capacity of
cmiployees, agents. brokers. accountanls, fawyers or in such other capacity as may be necessary
or desirable;

(d) Appoint individuals o act as ofheers of the Company and delegate to such
individuals such authority to act on behalf of the Company and such duties and functions as
would normally be delegated to olficers of a corpuration holding similar offices;

(e) Adjust, compramise, scithe or refer W arbtiration any claim in favor of or
against the Company or any of ils assets, moke elections in connection with the preparation of
any federal, state and local tax returns of the Compauny. and instituie. prosecute, and defend any
tepal action or any arbitration proceeding;

‘ {H Acquire and enter into andy coniract of insurance necessary or proper for
the protection of the Company and/or any Member and/or any Manager/or any Board member,
including. without hmitation, to provide the indemnity described in Section 7.8 hereof or any

portion thereof:

{u) To make elections in conneetion with the preparation of any federal, state
and local ax returns of the Company. and o instilute, prosccute. and defend any legal action or
any arbitration proceeding;

i
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{h) To establish a record date tor any distribution to be made under Article
Vi and

(1) To cause Units in the Company to be issued in accord with Section 3.2
and 3.6 hereof,

0 To perform any other act which the Board may deem necessary or
dasirable for the Company or its busiress.

74  Restrictions. Notwithstanding any other provision in this Agreement to the
contrary, the Company shall not take any of the following actions without written consent ar vote
of Members holding at least sixty-six percent (66%) of the Units issued and outstanding in each
scparale class of Units (provided, however, il a Person. other than the Members or their
Affiliates, purchases or otherwise acquires by i sale. exchange. merger or by public offering
more than fifty-one percent (31%) of the Units. acdons of the Members under this Section 7.4
{other than Section 7.4(e). which shall remain subject to the vote of holders of more than eighty-
five percent (83%) of all Unis)shall require the vore of Members holding at least fifty-one
percent (51%) of the Units 1ssued and owtstanding in cach separate class of Units):

(a) Except as contemplated by Article {V hereof, authonze, or set aside any
sums for, the purchase. repurchase, redemption or other acquisition by the Company of any
Member’s Units of any ¢lass or make loans or distributions 1o Members;

h) Authorize a merger. consolidalion or similar combination with any other
entity, or authorize the sate of atl or substantially all the assets of the Company or the dissolution
or Hiquidation of the Company:

{¢) Approve a recapitalization. reclasstfication, reorganization, split or other
simikar event affecting the Units:

{d) Effect any Bunkruptey event with regard 1o the Company,

(e) Require a Member to make un additional Capital Contribution or
personally guarantee an obligation of the Company. provided, however, that the actions in this
Section 7.4{e) or the requirement to gudarantee any amoant pro rata in excess of $1,000,000 in
aggrepate pursuant to this Section 7.41¢) shall requice the vote of holders of more than eighty-
five percent (85%) of all Units then outstanding in the Company and the vote of eighty-five
percent (85%) of alfl holders to amend such provision: except for payments under a duly
upproved management apreement or medicat directlor agreement:

{F Pay any compensation to any Member or Affiliate or enter into any
transaction with a Member or Affiliate. except to the extent that all Members are paid
compensation on 2 pro rata basis, hased on the proportion of Units then held by each such
Member to the total number of Units then issued and outstunding,

{2) Tater into. amend oF erminate any arrangement or agreement with any
Company administrator, manageiment company, consulting company or other senjor executive of
the Company, provided. the Class B (if and only i Kindred Hospital invests) and Class C
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Member shalt not utilize this provision to unreasonably withhold consernt to the appointment of
another management company or administrator and. provided turther. this qualification does not
serve as a waiver of any of the rights and obiigations set forth in the management agreement
between the Class C Member and the Company:

() Except for purely technical amendments. amend this Agreement or the
Articles of Qrganization of the Company:

- (1) Adjust, arbitrate, compromise, sue. defend. abandon, or otherwise deal
with and settie any and all claims in favor of or against the Company. as the Board shall, in its
sole discretion, deem proper; and

1)) Appoint a liquidator. waive any Member obligations or approve the
Transter of Umts.

7.3 Binding the Company. Any action taken by a member of the Board with
Approval of the Board, or, where so required. by the Consent of the Members, shall bind the
Company and any other Board members and shall be deemed to be the action of the Company.

7.6 Compensation vi Manavers and Membery. No direct or indirect payment shall be
made by the Company w any Board member. Member. or oflicer of the Company, or 1o any
Aftiliate of any Board member. Member, or ofticer of the Company. for such Board member’s,
Member's. or officer’s services us a Member. Board member or officer.  Each Board member
and officer shall be entitled w reimbursement from the Campany for all expenses incurred by
such Board member or officer in managing sod conducting the husiness and affairs of the
Company. Also, it is intended that the Class C Member will bave a contract to manage the
Factlity substantially in the form of Exhibit B hereol,

7.7 Contracts with Affifiated Persons. Subject to Secuon 7.4, the Company may enter
inle one or more agreements, fcases. contmels or other arrangements with any Member, Munager
or Affiliated Person for the furnishing to or by the Canmpany of soods. scrvices or space. and
may pay compensation thereunder for such goods. services or space. provided in each case the
amounts payable thereunder are reasonably compurable o thase which would be payable o
unalfiliaied Persons under similar agrecments. I the determination of such amounts is made in
pood Faith, 1t shall be conclusive abscat manitest crror.

7.8 Indemnification. The Company shall indemnify the ofticers and Board of
Managers of the Company, and the officers. directors and shareholders of any Manager which is
a corporation in accordance with applicable Jaw and the articles of organization, by-laws and
other govermng documents ol such corporation. far any liability incurred and/or for any act
performed by them within the scope of the authority conferred on them by this Agreement,
and/or for any act omitted ro be performed. except lor their gross neghigence or willfu
misconduct. which indemmification shall include all reasonable expenses incurred, including
reasonable legal and other professional fees and expenses. The deing of any act or failing to do
any act by an officer or a Board member. the elfect of which may cause or result in loss or
damage 1o the Company, if done in good faith 1o promote the best interests ot the Company,
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shall not subject the officer or Board membuer wr any liabikity to the Members except for gross
negtivence or willful misconduct.

7.9 Other Activities. Subject to any other restrictions set forth t this Agreement, the
Members. Managers and any Affiliates of any of them may engage in and possess interests in
other business ventures and investment opportupitics of every kind and  description,
independently or with others as long as they do not violale Article X hereof. Neither the
Company nor any other Member or Manager shall have any rights in or to such ventures or
opportunities ot the income or protis therefrom.

7.10  Audited Financial Statements. The Bourd shall authorize and cause to be
prepared audited fipancial statenients on an anoual basis. Each Member. upon request, shall
have the right to inspect such audited financial statements.

ARTICLE Vil
Qfficers

8.1 Number; Election: Resiunation.  The Company shall have a President, a
Treasurer. a Secretary, and such other officers as the Board may in its discretion create. All
officers shall be e¢lected annuaily by the Baard, acting by Approval. at any duly convened
meecting of the Board. Regarding the selection of afficers. the Managers shalt consider the skill,
qualifications, dedication. and loyaly of officer candidates. With respeet to such officers, the
Managers shall select only those individuals who. tn the Managers™ sole opinion, shall best
promote and advance the interests ot the Compuny. Lach officer shall hold office for one (1)
vear and uniil their successors are chosen and qualified. uniess wrminated earlier pursuant to
Section 8.4 hereof and except as otherwise provided at the mectings respectively at which they
are elected or appointed.  Any officer may resign by delivering a written resignation to the
Company at its office, or to the Managers. and such resignation shail be effective upon receipt,
unless it is specified to be effective at some other time or upon the happening of some other
event. A director or officer may serve conscoutive terms if elected or so appeinted.

82 Same Person Hoiding Two or More Qffices. o the exient permitied by the Act,
any two or more of the offices relerred to tn this Scetion may be liled by the same person.

8.3 Officers Need Not Be Members or Manawers. Except as otherwise provided by
the Act. any person shall be eligible for clection to be an officer of the Company withourt the
necessily of being a Member or Board member.

5.4 Removal of Officers. Any officer may be removed by the Board, acting by
Approval, with or without cause.

8.5 Vacancies. o case a vacaney n any office shall pceor due to any cause, the
Board of Managers, acting by Approval. mayv elect a person to {1l such vacaney who shall hold
office until the date on which the oftice would ordinarily be filled. and until a successor is
chosen and qualifted. '

8.6 President. The President shall be the chivl exceutive officer of the Company and

shall, subject to the provisions set forth herctnafter. have the authority to oversee such
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admimstrative activities and to take such administrative actions as shall be customary for a chief
executive officer. The President shall perform such additenal duties as may be delegated by the
Buard of Managers or as may be imposed by law. {t shall be the duty of the President, and the
President shall have the power to see to it. that all arders and resolutions of the Board are carried
into effect. The President. as soon as reasonably possible after the close of each fiscal year, shall
submit to the Board a report of the operation of the Campany for such year ind a statement of its
affairs. and the President shall. from (ime to time. report to the Board all maiters within the
President’s knowledge which the intcrests of the Company may require to be brought to its
notice,

€7  lreasurer. The Treasurer shall. suhject w0 the supervision and control of the
Board of Managers, have custody of ihe tunds and of all the valuable papers of the Company.
The Treasurer shall keep the accounts of the Company in a clear manncer, and the Treasurer shall,
at alf times. when requested by the Board ol Managers. exhibit o true statement of the affairs of
the Company. Except as the Board of Managers may otherwise order, the Treasurer shall sign
and/or endorse all promissory notes. bills. checks, drafts, trade acceplances, and bankers’
acceplances. and the Treasurer may execute all deeds. mortgages. reports, contracts, agreements,
and other fegal documents of the Company. but the Board of Managers may authorize any other
officer or officers, or agent or agents, 1o sign any obligalions, instruments. or papers on behatf of
the Company. andfor may [imit the aothority of the Treasurer in any of satd matters. The
Treasurer shall perform such other duties as may be delerated to the Treasurer by the Board or as
may be imposed by law. When the Treasurer shall be absent or for any other reason unable to
perfornm the Treasurer’s duties. the Treasurer may appoint any ather otiicer of the Company to
uct as Temporary Treasurer. and said Temporary Treasurer shall have all the duties herein
delegated to the Treasurer during the term of the Treasurer’s appoiniment.

8.8 Secretary, The Secretary shal] keep the records ol the Campany, of its Members,
and of the Board of Managers und shall perform such duties and have such powers additional 1o
the forecoing as the Board shall destgnate,

ARTICLE IX
Fiscal Matters

9.1 Bogks and Revords. The Company shalf engape the services of a certified public
accounting firm (“Aceounting Firm™) which shall keep complete and accurate books and records
of the Company, using the same methvds of accounting which are uscd in preparing the federal
income tax returns of the Company to the extent applicable and otherwise in accordance with
gencrally accepted accounting principles consistently applied. Such books and records shalt all
be muimained and updated monthly. and shall be available. in addition o any documents and
information required to be furnished to the Members under the Act. at an office of the Company
or the Accounting Firm for examination and eopying by any Member, or such Member’s duly
authorized representative, upon reasonable request therefor and at the expense of such Member,
Aliernately, copies of such books. records, documents and infonmation shafl be sent by the
Company 0 any Member, or such Member's duly authorized representative, upon reasonable
request therefor and at the expense of such Member, The Company shall keep at its registerad
office all items required pursuant to the faws governing Nevada limited fiability companies.
Within onc hundred twenty (120) days afier the cnd ol cuch {iscal year of the Company, each
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Member shall be furnished with audited financial statements which shall contain a balance sheet
as of the end of the fiscal year und statements of income and cash flows for such fiscal vear.
Any Member may. at any time. at such Member's own expense. cause an audit or review of the
Company books to be made by a certified public accountant of such Member’s own selection.

Q.2 Bank Accounts. Bank accounts and/or ather accaunts of the Company shall be
maintained in such banking and/or other linancial institution(s} as shall be selected by Approval
of the Board. and withdrawals shall be made and other activity conducted on such signatute or
signaturss as determined by Approval of the Board. Any and all records with respect lo such
bank accounts andfor other accounts. including. bul not limited to. copies of any checks written
on such account or records of other withdrawal activity, shall be available at an office of the
Compary or the Accounting Firm for examination and copying by any Member, or his or her
duly awhorized representative. upon reasonable request therefor and ot the expense of such
Member, Alternately, copies of such records shait be sent by the Company to any Member, ora
Member's duly authorized representaiive, upon reasonable request therelor and at the expense of
such Member.

9.3 Yiscal Year. The fiscal vear of the Company shall end on December 31 of each

ARTICLE X
Transfer and Redemption of Interests
and Admission of Noew Members

10.1  Resirgtion on Trapsfers.  Except as otherwise indicated in this Article X, no
Member may sell, Transfer, pledge, hypothecate. gift or otherwise dispose of or encumber all or
any portion of such Member's Membership Units without the prior written consent of the holders
of at least sixty-six percent {66%) of all of the Membership Units (the Member propesing to
Transfer his or her Units shall be entitied 1o vote): provided, however, any Class A Transfer must
be to a person who meets the requircments set forth at Sections 2.3 and 2.4 hereof, and any
decision shall not take into account the volume or vatue ol refcrrals of a transteree. Provided
further. that the Class B Member {if and oniv il Kindred Hospital invests) and the Class C
Member may not withhold consent 1o the Transfer of Class A Units as fong as such Transfer
does not result in the reduction of the number of Physician Class Members, and the transferee

meets the requirements of Sections 2.3 and 2.4 hercof and any other Physician Class eligibility
requireaents hereunder.

10.2  Transferability of Units.

(a) Any Transfer of Units in violation hercol shall be treated as an Adverse
Terminating Event. The Units of a Member. and any inlerest of such Member’s spouse in such
Units. shall remain subject o this Agreement regardless ol the termination. for any reason. of the
mzrilal relationship of any Member and the Member's spouse. During the marriage of the
Member and such Member’s spouse. such Member’s obligations to seil or ofTer Lo sell Units
pursuant 1o this Agreement shall include any interest of such Member's spouse in the Units. Any
Units Transferred in contravention of this Section shali be void of all voting. inspection and other
rights with respect (o the pledgec/transteree and any such Transfer shall be aull and void ab initio
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and shail be subject to purchase by the Company as a Terminating Event.  Each spouse of a
Physician Class Member shall sipn a Consent ol Spouse form, substantally in the form of
Exhibit C hereto, agreeing to be bound by the erms hercof including. without limitation, the
term providing that ownership by a spouse is no1 permitted.  Any transferor must sign a
counterpart to this Agreement. agreeing to be bound by the terms hereof prior to such Transfer
being deemed effective.

MNotwithstanding the foregoing. the Class B Member (if and only if Kindred Hospital
invests) or Class C Member (including and with respect to ali Class A Units held by such Class
B or Class C Member) which owns the interests hereol may transfer its Units to an Affiliate {or a
purchaser of any significant poriion of its stock or asscts, or in any merger, consolidation or
public offering transaction or as parl of any gratuitous transfer it for a gratuitous transfer the
transferor receives no consideration in exchange for such interest} as long as the transteror and
the transferee agree 1o remain bound by all of the terms hereef.

Further, Regent Investmient, LLC shalt be permitted to transter s Units 1o Regent
Surgical Heahh, LLC.

{b} The Class B or Class C Member may not Pransier its Class B or € Units,
without obtaining Transfer Consent, to any individual or entity engaging or intending to engage
in the business of providing outpatient or ambulatory surgical services within Hfteen (15) miles
ot'the Center {"Competitar™ or ta the owners of such Competitor.

(c) Further, notwithstanding the foregoing. any Member may pledge his, her,
or its Units 1o a bank or financial institution.

10.3  Irreparable Harm. Fach Member specilically acknowledges that a breach of
Scetion 10.1 hereot’ would cause the Company und the Members 10 sutfer immediate and
irrepurable harm. which could not be remcedicd by the payment of money. In the event of a
breach or threatened breach by a Member of the provisions of Section 1(.1 hereof, the Company
or other Members shall be entitled to injunctive reliel to prevent or end such breach, without the
requirement 1o post bond. Nothing herein shall be construed to prevent the Company or other
Members from pursuing any other remedics avatlable 10 1t for such breach or such threatened
breach, including the recovery of damages. reasonable attorneys” lees and expenses. Any such
Transfer shall be an Adverse Ternminating Event.

10.4  Assignee of a Member’s Membership Units. 1f, notwithstanding the prohibitions
in Sectien 10,1 hereof, a Member Transfers all or any partion ot its Membership Units (whether
voluntarily, involuntanly or by operation of law, including. but not limited to, the death, divorce,
Disability, merger, or bankruptey of a Member} and a Person acquires such Membership Units,
(but is not admitled as a substituied Member pursuant to the terms of this Agreement) such
Person shall:

() be treated as an assignec of a Member's Membership Units, as provided in
the Act and not as a Member of the Company {unless the provisions of Section 10.5 have been
met):
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{b) have no right to participale in the business and affairs of the Company or
to exercise any rights ot a Member under this Agreement or the Act;

() share in distributions trom the Company with respect to the transferred
Membership Units on the same basis as the transterring Member previously had; and

(d) be required to Transfer the Units to the Company in accord with the
redemption provisions hercof relating 1o Adverse Terminating Events.

10.5  Admmission of Transferces.  Subject to the Transfer penmitted in Section 10.1
hereof, a transferee (not already a Member) may be adimitted 10 the Company as a substijuted
Member only with the prior written consent of the hulders of at least sixty-six percent (66%) of
all Units then issued and outstanding (the transterce shall not be entitled to vote); provided, Units
of the Institutional Class Member or Class C Member may be transferred to any Affiliate or party
refated 1o the Institutional Class Member or Class € Member as applicable, as indicated in
Section 10.1 hereof.

10.6  Qblipations of Permitted Transferces. i the case of any approved Transfer or
disposition of Units. the transterce shall execuie und deliver an appropriale instrument agreeing
to be bound by this Agreement as a Member and such addizional agreements or instruments as
the Beard of Managers may require. Any permitted transteree of Units shall receive and hold
such Units subject to this Agreemient and all of the restrictions. abligations and rights created
hereunder, and the Members and cach transferce shall be bound by their obligations under this
Agreement with respect to each subsequent transterce.

10.7  Noncompetition. During the term of 0 Member’s membership in the Company,
whether a Class A Member. Class B Member or Class U Member. and for a period of two (2)
vears thereafter, ather than through the Company, no Member shall. withaut the prior written
Approval of the Board and the Consent ol the Members, and in accordance with Section 7.4
hereot. directly or indirectly own. manage. eperile. control or participate in any manner in the
ownership. management, operation ar control of, or serve as a partner. employee, principal,
agent. consultant or otherwise contract with, or have any financial interest in, or aid or assist any
other person or entily that operates an ambujatory surgical center, surgical hospital or a facitity
(includirg an office or practice based facility which is aceredited. licensed or Medicare-certified)
that provides services of the type provided by the Company, within tilteen (15) miles of the
address of the Facility (the Territory™)). nor may a Member awn or operate equipment in his or
her office of the type used by the Facility, the preceding sentence shall not be construed to
prevent a Physician Class Maomber or any of its Affiliates from practicing medicine and
performing procedures at any location, inciuding any inpatient ar outpatient setting, or in such
Physician Class Member’s or its Affiliates oflice. as long as such Physician Class Member is not
an owner, employee, contractor of. and does not have any financial relationship with, and such
office does not constitute, a licensed, accredited. or Medicare-certitied ambulatory surgery center
or surgical hospital within the Territory: provided further, a physician may perform a procedure
under Jocal anesthesia with no sedation in his or her office (us long as a site of service
differential is paid), as long as the office is not aceredited. licensed ar Medicare certified as an
ambulatcry surgery center or sureical hospital.
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It Kindred Hospital invests, this restriction shall not restrict the Institutional Class
Member from offering and providing outpatient surgical services in its hospital located at 2250
Flamingo Road. However. the Hospital shall not be permitted o enter into another joint venture
with physicians relating to the provision of owpatient surgical or endoseopy services in the
Territory. Further the Members may jointly devetop a Surgery Center (o be Jocated within the
Territory as long as all Members are offered the opportunity to invest in the proportion and on
the same terms as provided herein: it being understood that certain of the Physician Class
Members and the Class C Members are establishing a Surgery Cenler in the territory and the
Class B Institutional Class Member has not vei determined if it will invest therein,

10.8  Confidential Information. Each Member acknowledges that the Confidential
Information is valuable propeny of the Compuny and undertakes that for so long as he, she or it
is a Member, and thereafter umil such information otherwise becomes publicly available other
than through breach of this Section. shath:

(a) treat the Confidential Information as seerct and confidential;

(b) not disclose (direcily or indirectly, in whole ar in part) the Confidential
tnformarion to any third parly except with the prior written copsent of the Campany;

{c) not use (or in any way appropriate) the Confidential nformation for any
purpase other than the performance ol the business of the Company and otherwise in accordance
with the provisions of this Agreement:

()] recognize and acknowledge that the Company’s trade secrets and other
confidential or proprietary information. as they may cxist from time to Uine. are valuable, specia)
and unique assets of the Company’s busincess. Accordingly. during the term of the Company,
each Member shall hold in strict confidence and shall not. directly or indirectly, disclose or
teveal Lo any person, or use for such Member’s own personal benefit or for the benefit of anyone
clse. anv trade secrets, confidential dealings or uther confidential or proprietary information of
any kind. nature or description {whether or not acquired. learned. obtained or developed by a
Member alone or in conjunction with others) belonging to or concerning the Company, or any of
ils customers or clients or others with whom they now or hereafier have a business relationshp,
except: (1) with the prior written consent of all the other Members: {§1) in the course of the proper
performance of the Member’s duies hereunder: or (i1i) as required by applicable law or legal
process, Each Member contirms that all such infurmativn constitules the exclusive property of
the Company.

Given the secretive and compelitive environmient in which the Company does business
and the fiduciary relationship that the Members have with the Company. each Member agrees to
promptiy deliver to the Company, at any time when the Campany so requests, all memoranda.
notes, records, drawings, manuals and other documents (and all copies thereof and therefrom) in
any way relating to the business or aftairs of the Company or anv of its customers and clients,
whether made or compiled by such Member or furnished o it by the Company or any of its
empieyees. customers, clieats, consultants or agents. which such Member may then possess ar
have under s conirol. Bach Member confirms that all such memoranda, notes, records,
drawings, manuals and other documents (and all copics thercof and therefrom) constitute the

i
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exclusive propenty of the Company. Netwithstanding the foregoing paragraph or any other
provision of this Agreement. each Member shali be emifed 1o retuin any written materials
recetved by such Member in its capacity as a Member: and

(e) limit the dissemination of and access 1o the Confidential Information to
such of the Company™s and the Member's officers. direetors, managers, employees, agents,
altorneys, consultants, professional advisors or representatives as may reasonably require such
information for the performance of Compuny business and ensure thal any and all such persons
observe all the obligations of confidenuiality contained in this Section 10.8.

(O “Confidential Information”™ means any and ali policies, procedures,
contracts, quality assurance techniques. plans. markel studies. projections. pro formas, managed
care initiatives, stralegies, ulilization management, physician lists. patient records, credentialing,
financial, suatistical and other information of the Company, including {but not iimited 10)
information embodied on magnelic tape. computer sellware or any other medium for the storage
of information. together with all notes. analyses. compilations, studies or other documents
prepared by the Company or others on behalt of the Company containing or reflecting such
information. Confidentiat Information does not include information which:

(1) was lawlully made available 10 or known by a third person ona
nan-confidential basis prior to disclosure by a Member:

(1) ts or becomes publicly known through ne wrongful act of a
Member;

{iti)  is received by a Member trom a third party other than in breach of
confidence.

(& The Clags C Member miay use Contidentiad Information for other purposes
if the source ol such Confidential Informativn is not identiticd 1o the Facility or used in
competilion against the Facility.

10.9  Nonsolicifation. [during the tenmof a Member's membership in the Company and
for a perind of twe (2) years thercatier. no Member nor any of its A ftiliates shatl employ or ofier
cmiployment to any person who is employed by the Company during the term of this Agreement
without the prior written Consent of the Members. It is specilically provided that this Section
0.9 shall not prohibit the Class ¢ Member from soliciting the Facility Administrator.

10.10 Additional Covenants.

(a) H a coun of competent jurisdiction should declare this Anicle X, or any
provision hereol, unenforceable because of any unrcasonable restriction of duration, activity
and/or geographical area, then the Parties hereby acknewledge and agree that such court shall
have the express authority to reform this Agreement to provide fur reasonable restrictions and/or
grant the Company such other rehel at law or in equity. reasonably necessary to protect the
interests of the Company.
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(b} Each Member specificaly acknowledges thar a breach of this Article
would cause the Company and other Mentbers to sufter immediate and trreparable harm, which
cowid not be remedied by the payment of money, in the event of a breach or threatened breach by
a Member of any of the provisions of this Articke. the Company and other Members shall be
entitled 10 injunctive relief to prevent or end such breach. without the requirement o post bond.
and shall be entitled to recover reasonable attorneys™ fees and expenses. Nothing herein shall be
construed as prohibiting the Company {fom pursuing any other remedies available 1o it for such
breach or such threatened breach. including the recovery of damaopes.

(c) Each Member warrants and represents that he. she or it
(1) is familiar with the condidentiality agreement and non-competition

agresments agreement contained herein,

(1) has concluded that the Member's abligations and the Company’s
rights and remedies described herein. including, without limitation, the right to equitable refief
contained herein, are reasonable.

(iii) is (ully aware of the dutics. responsibilities, obligations and
liabilitics imposed by this Article X,

(iv)  acknawledges that the covenants contained herein are fair.
reasonable and just, under the circumstances. and are not o penalty.

(v) acknowledges that no registration statement is now on file with the
Secyrities and Exchange Commission with respect o any Units i the Company, and the
Compary has no obligation or currcnt intention o register such Uinits under the Federal
Securities Act 1933 (733 Act™).

{(vi)  acknowledges that the Units have not been registered under the 33
Act because the Company belicves such Units are not securities in that all Members will be
actively involved iny the operation and managemoent of the Company und. further, if securities are
deemed to be issued, such Units are issued i reliancee upon the exceptions from registration
requircments of the 33 Act providing for issuance ol scearities not invelving 2 public offering,
tocether with any corresponding exemptions of the Nevada Sceurities Act.

(vil} acknowledges that the Member i3 acquiring such Units solely for
investment and 0ot resale. the Member s an sceredited investor (i an actual person, he or she
carned more than $200,000 per year individually in cach of the last two years, and expects lo
carn more than such amount this year). has experience and sophistication in financial matters
sufficient to evaluate the merits and risks of the investment. and can afford to lose his, her or its
enlire investment and has not lcarned of this investment through any general solicitation or
advertising. The Company hus relied upon the fact that the Units in the Company are to be held
by the Members solely for investment and on cach of the representations ntade hereby.

(vii)  acknowledges that te exempltions from regisiration under the 33
Act would be unavailable if the Units in the Company were acquired by a Member with a view
lo distribution,
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(ix}  acknowledges that this Agreement does not conflict with aor violate
any other agreement to which the Member is party.

{x) acknowledges that. nolwithstanding any provision o the contrary
in this Agreement. no Member may resell his. her or its Units within twelve (12) months of the
purchase of such Units.

(xi)  acknowledges that the Member expects to be substanbially
invoived In the operations of the Company. and does not expect a rawurn on his, her or its
investment due to the efforts of others,

(xiiy  acknowledges that entening nto this Agreement will not require
the Company to be bound by any other agreement tand does nat vialate any other Agreement) to
which the Member is a party, such as a collective bargaining agreement. an anesthesia agreement
or anv other agreement.

(d) The Institutional Class Member (it and only tf Kindred Hospital invests)
and the Class € Member each further represents. warrants and covenants to the Company, the
Board of Managers and all other Members that the appropriate approval to enact this Agreement
has heen obtained from such Memher's independent governing board and any other duly
constituzed authority from whom such approval is required or necessary for such Member 10
cnact this Agreement and for such Member 10 be bound hereby.

(1) Each Member has read the Risk Factors attached to the
subscription agreement for purchase of Units.

1011 Drag Afong Rights. Notwithstanding anyvthing tn this Agrecment to the conirary,
the following provisions shall apply to the Members:

(a) At any timwe after the date of this Agrecment. it the Class C Member
receives an offer from a Person (the “Third Party Purchaser’) 1o purchase or otherwise acquire
all of the Class C Member’s Units in the Company. wiether by purchase or exchange, or by the
merger or consolidation of the Class ¢ Membuer with or into any other Person or Persons (a
“Purchase Offer”), and the Class C Member desires o aceept such Purchase Offer, then the Class
C Member shall deliver writter: notice ol such desire to the Class A Members and Class B
Member (if and only if Kindred Hospital investsy (eoliectively the ~(iher Members™), together
with a copy of the Purchase Offer (an ~Aftirmative Buv-Out Notice™). The Other Members shal
have fifteen (15) days from the date af reecipt ol the Affirmative Buy-Qut Notice to provide
written notice (the “Acceptance Notice™) to the Cliss ¢ Member of their desire to sell to the
Third Party Purchaser that number of Units equal to forty-two and one-half percent (42.5%) of
the collective Units (or 56 Units ol all of the tssued and outstanding Units) of the Other Menmbers
at a price set forth in the Purchase Offer. If and only if Kindred {1ospilal does not invest, the
Class A Memboers shall sell the Third Party Purchaser that number of Units equal to thirty-eight
and seventy-five one hundredths percent (38.73%) ol the callective Units (or thirty-one percent
(31%) of all issued and outstanding Units) of the Chass A Members. The numiber of Units to be
sold by each class of the Other Members under Unis Section 10,11 shall equal the pro-rata share
of Units owned by such class compared to all Units awned by the Other Members. For example,

AACOQR £8Daranooar



assuming the Class A Members own. in the aggregate, sixty (60) Units and the Class B Member
owns twenty-five (23) Units out ol a total one hundred (HH) Units issued and outstanding in the
Company. the Other Members shail be obligated to sell forty-two and one-half percent (42.5%})
ol their Units or thirty-six (36) Units in the aggregate. Accordingly. on an individual class basis
(as may be adjusted from time 1o time for the then respective ownership of the classes), the Class
A Members shall be required to sell twenty-five and four tenths {23.4) of the Class A Units and
tire Class B Member shall be required o sell ten and six tenths ((1.6} of the Class B Units. Upen
the timely delivery of the Acceptance Notice to the Class € Member, the Other Members shall
be obligated to sell the required number of Units to the Third Pany Purchaser on a dale
determined by the Class C Member and such Third Party Purchaser. but in any event not more
than sixty (60} days after the date the Affirmative Buy-Out Notice is given lo the Other
Members. The Other Members may selt and retain tractional Linits in order to comply with the
requirements of this Section.

If Units are sold such that a Third Party Purchaser gains a majorty
ownership in the Company. the Third Party Purchaser shall acquire the eighi of the Class C
Metmber to appoint a Manager to the Board. Such Manager shall have the number of votes as
calculated pursuant to the first paragraph ol Scction 7.3 hereol

(b) If the Other Members do not tGmely provide the Class C Member with the
Acceptance Notice. then the Class C Member niay eleet, by writien notice to the Other Members,
to reguire the Company to purchase atl of the [nits of the Class C Member at a price equal to the
Purchase Offer on the same terms as stated therein, The closing of o purchase pursuant o this
Section 10.11(b) will be held at the prineipal office ol the Company on a date determined by the
Chass ¢ Member and the Company. but in anyv cvent not more than thirly (30) days after the date
the Attirmative Buy-Out Notice is given to the Other Members, 1f the Class C Member™s Units
are purchased hereto, such Units shall be paid for in cush at the closing. The Institutional Class
C Member shall have the right to specifically enforce this obligation,

ARTICLE X1
Dissoclution and Termination

1.1 Evenis Causing Dissolution. The Company shall be dissolved and its affairs
wound up upon the first to occur of the following cvents waless the Board approves the
continuation of the Company:

(a) The sale or other dispusition of all or substantially all of the assets of the
Campany, unless the disposition is a transfer of assets of the Company in return for consideration
other than cash and, by Approval of the Board. a dewrmination is made not 1o distribute any such
non-cash items to the Members:

{b) The election for any reason o dissolbve the Company made by Approval of
the Board. including the Consent of the Members pursuant o Section 7.4 hereof;

3] When there is no remaiing Mcember. unless the holders of all the financial
rights in the Company apree in writing. within nincly (90) days after the cessation of
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membership of the last Member. to continue the legal existence and business of the Company
and 10 appoint one or more new Members;

{d) Any consolidation or merger ol the Company with or into any entity
unless the Company is the resulting or surviving entity: or

{e) Entry of a decree of judicial dissolution.

To the greatest extent permitted by law, no event (including without limitations the death,
resignation. expulsion, bankrupicy. or dissolution of the Member) shall cause automatic
dissolution of the Company. Further. upen Board approval. any event giving rise to  aulomatic
dissolution shall not cause dissolulion if the Board votes that it shall not cause dissolution.

1.2 Procedures on Dissolution. Dissolutivn vt the Company shalt be effeclive on the
day an which the event occurs giving rise to the dissolution, but the Company shall not terminate
unti} the Articles shall be canceled in the manner set forth in the Act. Nolwithstanding the
dissolution of the Company, prior o the termination of the Company. as atoresaid, the business
and the affairs of the Company shall be conducted so as to mantain the continuous operation of
the Company pursuant to the terms of this Agreement. Upon dissolution of the Company. the
Board acting by Approval. or. if none. a liquidator elected by the Consent of the Members, shal
liquidate the assets of the Company. apply and distribute the procceds thereof pursuant to Article
V1 herect, and cause the termination of the Agreement,

ARTICLE XII
General Provisions

12.1  Notices. Apy and all notices under this Agreement shalt be effective (a) on the
fifth (3th) business day after being sent by registered or certified matil, retum receipt requested,
postage prepaid. or (b) on the first business day after being sent by cxpress mail, telecopy, or
commercial expedited delivery service providing a receipt for delivery. All such notices m order
10 be elfective shall be addressed. if tu the Company a1 its priscipal office. if 10 2 Member at the
last address ot record on the Company books. and copies of such notices shall also be sent (o the
last address for the recipient which is known to the sender, if difTerent from the address so
specified. A Member may change its address for purposes of this Agreemant by giving the other
Members notice of such change in the manner herebetore pravided for the giving of notices,

12.2  Word Meanings, The words “herein.” “hereinafler,” “hercinbefore,” “hereof” and
“hereunder” as used in this Agreement refer to this Agreement as a wholce ond not merely to a
subdivision in which such words appear unless the context otherwise requires. The singular shall
include the plural and the mascudine gender shalt metude the feminine and neuter, and vice versa,
unfess the context otherwise requires. All scotion references. oxcept as otherwise provided
herein, are to sections of this Agreement.

12.3  Binding Provisions. Subject to the restrictions on transfers set forth berein, the
covenants and agreements contaimed herein shall be binding upon, and inure to the benefit of, the
parties hereto, their heirs. Legal Representatives. successors and assigns,
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24  Applicable Law. This Agrcement shall be construed and enforeed in accordance
with the laws of the State of Nevada, including. hut not fimited 1o the Act, as interpreted by the
cottrts of the State of Wevada. notwithstanding any rules regarding choice of law to the contrary.

12.5  Counterparts. This Apreemem muy be executed in several counterparts and as so
executed shall constitute one agreement binding un all parties hercto. notwithstanding that all of
the partizs have not signed the original or the sume counterparl.

12.6  Separability of Provisions. Each provisian of this Agreement shall be considered
separablz. If for any reason any provision or previsions herein are determined to be invalid and
contrary to any existing or future kaw. such invalidity shall not impair the operation of or affect
those portions of this Agreement which are valid. and i for any reason any provision or
pravisions herein would cause the Members 1o be linble for or bound by the obligations of the
Company, such provision or provisions skall be deemed void and af na effect.

2.7 Scction Tides. Section titles vre lor descriptive purposes only and shall not
controt or alter the meaning of this Agreement as set forth in the text

12.8  Amendments.  This Agreemeant nuy be amended or modified only with the
Approval of the Board and the Members {as tisuited by Secuon 7.4 hereof).

12,9 Entirg Agreement.  Fhis Agreement embodies the entire agreemeni and
understanding between the parties hereta with respect o the subject maiter hereof and supersedes
alt prior agreements and understandings refoting to such subject matter.

12.10 Waiver of Partition. Eoch Member agrees that irreparable damage would be done
10 the Company i any Member brought an action in court (o dissotve the Company.
Accordingly, cach Member agrees that such Mewber shall not, either directly or indirectly, take
any action to require partition or appraisement of the Company or of any of the assets or
propertics of the Company, and notwithslanding any provisions of this Agreement to the
conirary, cach Member {and such Member's suceessors and assigns) accepts the provisions of
this Agrcernent as such Member's sole entitiement on terminatian. dissolution and/or liquidation
of the Company and hereby irrevocably waives any and all rights w0 maintain any action for
parlition or to compel any sale or other Houidation with respect to such Member’s inlerest, \n or
with respect to. any assets or properties of the Company. Each Member further agrees not to
petition a court for the dissolution, wermimation or hguidation of the Company.

12,11 Survival of Certain Provisions. ‘The Members acknowiedge and apree that this
Agreement contains certain terms and conditions which are mtended to survive the dissolution
and termination of the Company. including. bui without iimitation. the provisions of Sections
10.7 through 16.10. The Membcrs apree that such provisions of this Agreement, which by their
terms require. given their coniext, that they survive the dissolution and termination of the
Company so as to effectuate the intended purposes and agreemcents ol the Members hereunder,
shail survive notwithstanding that such provisions had not bheen specifically identified as
surviving and notwithstanding the dissolution and termination of the Company or the execution
of any document terminating this Agreement. unless such document specifically provides for
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nonsurvival by reference to this Section 12,1 and to the specific provisions hereof which are
intended niot 1o survive.

12,12 No impairment. The Company shall not amend, medify or repeal any provision
of the Articles or this Agreement in any manner which would alter or change the rights.
preferences, priviteges or powers of, or the restrictions provided tor the benefit of, the Class A,
Class B or Class C Members, without the express prior written consent of holders of a majority
of the Units of the class so impacted in cach und every such instance: nor shall the Company,
through any reorganization. transfer of assels. merger. dissolution. issue. sale ot distribution of
Units or any other voluntary action. avoid or seek to avoeid the observance or performance of any
ierms of this Apreement that are for the benetit of the Class A. Class B (it and only if Kindred
Hospital invests) or Class C Members, without the express prior written consent of the holders of
the majority of the class impacted in each and cvery such instance.  The Company shall in good
faith take any and all actions which are neeessary or appropriate in order to protect the rights of
the Class A, Class B (if and only if Kindred FHospital invests) or Class € Members.

12.13 Specific_Performance or Injunctive felief.  The Members and the Company
ftereby declare thar it is impossible to measure in money the damages which may accrue to one
or more of them by reason of the failure of a Party to perform any of its obligations hereunder.
Thecckore, if any Panty hereto shall institute anv action or proceeding to enforce the provisions of
this Agrzement, any person {including the Company ) against whom such action or proceeding is
brought hereby waives the claim or defense therein that such Party has or may have an adequate
remedy at law and aprees not to urge in any such action or proceeding that such a remedy exists.
Furthermore, any Party seeking to enforce the provisians of this Agreement shall have the right
to specific performance. injunctive or ather cquitable reliel without the reguirement to post bond.

12,14 Dispute Resolution: Limited Renegotiztion.  xcept for disputes relating to
brezches of Sections 10,7 through 10.9 hereof. all disputes shalf be resatved in accordance with
the provisions of this Section 12.14.

This Agreement shall be construed to be in accordance with any and all federal and state
statutes. including Medicare, Medicaid and al] federal and state rules, regulations, principles and
interpretations applicable (o the Company and the Members, and the relationships among them.
Itis the intent of this Section 12.14 to set forth a procedure so that il certain legal developmenis
ocelr, o certain circwmstances arise in which the Board ef Managers should become internally
deadlocked, a procedure will be in place that will bring the terms of this Agreement back into
legal compliance and/or resolve a Board of Managers deadlock while preserving, to the extent
possible. the cconomic and governance relationships set forth here.

In the event there is any dispute among the partics or there is any legal development,
including. without limitation. a change in (or the interpretation of) Medicare, Medicaid or other
federal or state statutes, rules, regulations. principles oc interpretalions. that renders any of the
material terms of this Apgreement unlawfut or unenforecable (including any services rendered or
compensation 10 be paid hereunder), or a definitive judictal or Srale of Nevada interpretation of
Nevada law that substantially affects the business. gavernance, or economics of the Company in
an adverse manner {collectively a “Negative Legal Develepment™. or any eireumstance in which
the Board jtself is deadlocked in its decision making hercunder and cannot take action (a
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“Deadlock Event” and the failure to take such action is likely ta lead to irreparable hamm to the
Company). any Member affected by such Negative [egul Development or such Deadlock Event
shall have the immediate right. upon notice ta the other Members, (the “Naotice™) to initiate the
renegotiation of the affected term or terms of this Agreement, so as to remedy the impact of the
Negative Legal Development or ta seck resolution ol the Deadlock Event. cach in a manner that
substantially maintains the then existing economic and governance refationships of the Members,
if it is legal to accomplish the change while maintaining subslantiaily such economic and
vevernance relatianship.

If the Parties are not able o renegotiate the affected terms of the Agreement or resolve
the Deadlock Event or dispule on a mutually satisfactory basis within ninety (90) days afier the
Notice, Lhe Parties must submit the issuc (the “Dispute™) 1o mediation and arbitration pursuant to
the procedure set forth below. The arbitrator selected in accordunce with the provisions set forth
below (1the “Arbitrator™) will be asked 1o determine the lollowing: (a) whether there 1s a bona
fide Negative Lepal Development or Deadlock fivent: (b) il su. are there modifications to the
affected term or terms of the Agreement {the "Modifications™) or o resolution of the Deadlock
Event ("Resolution™) that are legal and will resolve the Dispute in a manner that substantially
maintains the then existing econemic and governance relationships of the Members; and {c)if
there are curative Modifications or a Resalution. what s the Resalution or the specific
Modifications to each term of this Agreement.

(a) Right to Mediate or Arbitrate, Any dispute between the Parties relating to
this Agreement must first be submitled to non-binding mediaiion 0 accordance with procedures
agreed upon by the Parties. 1 the dispute is not resolved through mediation within minety (90)
days of the initial request for mediation, or within a time frame mutually agreed upon by the
Parties, the dispute must then be submitted {or binding arbitration in accardance with procedures
set forth by the American Heaith Lawvers Association.

(b Pre-Arbitration Procedure.

(i) Any dispute shall be submitied to arbitration by notifying the other
Party or Parties, as the case may be, hercto 1n writing af the submission of such dispute to
arbitration (the “Arbitration Notice™). The Party delivering the Arbitratzon Notice shall specify
therein. to the fullest extent then possible. its version of the facts surrounding the dispute and the
amount of any damages and/or the nature of any injunctive or ather refiel such Party claims.

(iiy  The Party {or Parties. as the case mav be) receiving such
Arbitration Notice shall respond within sixty (60} dayvs afier receipt thereof in writing (the
“Arbitration Response™), stating its version of the fucts to the fullest extent then possible and, if
applieable. its position as to damages or other relict sought by the Party initiating arbitration,

(iity  The Parties shall then endeavor, in good faith, to resolve the
dispute outhined in the Arbitration Notce and Arbitration Respense. In the event the Parlies are
unable 1o resolve such dispute within sixty (60) days after receipt of the Arhitration Response,
the Parties shall imtiate the arbitration procedure outlined below.

{c) Arbitratron Procedure.
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(i) If the Parlies hereto are unable (o resolve the dispute within sixty
(60) davs after receipt of the Arbitration Response as sel lorth above, then the Parties must
submit the dispute to binding arbitration in accordance with the American Health Lawyers
arbitration program. 1f the Parties are unable to agree on an arbitrator witin sixiy (60) days after
receipt of the Arbitration Response, each of the Partics shall. within sixtv (60) days after receipt
of the Arbitration Response. choose an arbitrator sefector {"Selector™). The two Selectors shall
then have thirty {30) days to selcct ann arbitrator whe shall serve as the final arbitrator for the
dispute. (The arbitrator chosen by the Parties heretr or by the Selectors. as the case may be,
shall hereinafter be referred to as the “Arbivator™). The Arbitrator shall not be an Affiliawe of
any of the Parties hereto,

{in The arbitration shall be held in Las Vegas, Nevadza, The Parties
shall submit to the Arbitrator the Arbitration Notice und the Arbitration Response and any other
facts regarding the dispute which any Party desires. ‘

(i) The Arbatrator shall apply the arbitration rules set forth below in
making his or her decision. The decision of the Arbitrator shall he cendered within sixty (60)
days of the close of the hearing record. shall be in writing and shall contain findings of fact and
conclusions of law.

(d) Arbitration Rules.

_ {1 The Arbitrator shall allow reasonable discovery, which he or she
determines is necessary for determination of (he issues presented.

(i1)  The Arbitrator sholl agree tn resolve all factual disputes prior to
resoiving legal disputes.

(iti)  The Arbitrator shail be guided by, and shall substantially comply
with. the then-applicable Federal Rules of Evidence.

{1v)  The Arhitrator s cmpowered o include in any award made
hereunder such relief as the Arbiwator deems appropriate (other than punitive damages),
including, without imhatten. (8) injunctive retiel in addition 10 or in liew of monetary damages
and {i1) reasonable attorneys” fees and expenses.

(v) Shoudd any Party refuse or neglect to appear or participate in the
arbitration proceedings, including the procedures relating o the selection of an Arbitralor, the
participating Party may select the Arbitrator and the Arbitator s empowered to decide (he
controversy in accordance with whatever evideace is presented.

(v1)  The Arbitrater’s award shall be in a form sufficient to clearly
mtorm the Parties of the Arbitrator’s decision.

(e) Arbitrator’s Award. The award of the Arbitrutor shall be binding on the
Partics and may be entered as a finul judgment in & court of competent jurisdiction.

AAOOQ';?%%DMANOWI 7



) Other Disputes. Al disputes relating to breaches of Sections 10.7 through
10.9 hereof shall he resolved by a court of law with the site of venue. without the right 10 remove
or change venue, in Las Vegas. Nevada,

12.15 Waiver of Ross & Hardies Conilict. Ross & Hardies ("E&H™) has acted as lead
counscl in devecloping the documentation to form the Campany. In this regard, the Parties
acknowledye that R&H has informed each Member that a conilict of interest exists in R&H’s
representation in such formation and that each Member has been advised to seek outside counsel
and business advice to review all docwments relating 1o the Company and to advise each Member
as to the effects. consequences and legalitics of the documents, Further, it is expected that the
Class A Members and Class B Membor (if and only if Kindred Flospital invests) will engage
counsel to negotiate the terms of this Agreement on their behalf. It is also acknowledged that
Ré&H provides counsel to the Class C Membcer and will not negotiate on behalf of the Company
any terms of the agreement between the Company und the Class € Member and, further, that a
Member in R&H owns interests in Regent Investment. LLC. (provided all voting power in
Regent Investment. LLLC is provided to Regent Surgical {ealth for all purposes herein) and that
such ownership can create a contlict of intercst between the Company and the Class C Member,
and thus R&H shall not represent the Company in enforcing the rights of the Company against
the Class C Member or any other action between the Company and the Class C Member.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Bourd of Managers and the Members hereto have
executed this Agreement under seal as of the day and vear first ubove wililen. This Agreement
shall be binding upon each Person who sjgos bolow even il all persons do not sign who are
idicated below.

CLASS A MEMBERS:

WRCBSS INVESTMENT LLC

By:

Hs:

INITIAL PHYSICIAN OWNERS OF

WRCBSS INVESTMENT, LLC ﬂk%;u NS, M. D,
WRCRSSN Investment, LLC, el

Byr . A M

ls:

Janwgs Lovett, M.D.

cm{m:f Tadlock, M.D.

Carl Williams, M1,

Michael Crovetti, M.D.

Kevin Rayls. M.D.
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IN WITNESS WHEREOF, the Board of Manogers aid the Members heréto have

exeented this Agreernent under seal as of the day and seur st above written, This Agreement
shall be binding upon eacl Person who signs below even i adl persens do net sign who are

dicated below.
CLASS A MEMBERS:
WRCBSS INVESTMENT LLC

By:

Its:

INITIAL PHYSICIAN QWNERS OF

WROBSS INVESTMENT, LLC
WICBSS Thvestment, LiLC.
3w

{is

James Levett, MU

Charles Tadiock, M.D.
) 5 L ek
R S W

Carl \\'"Lg_liams‘ ML

Michael(rovetti, M.D.

Kevin Ravls, M.D.

Robort Grzvwacy, MDD,
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IN WITNESS WHEREQF. tlie DBoard of Mznagers and the Members hereto have
executed s Agrcement under seal as of the day and yeuwr first above written, This Agreement
shafl be binding upon cach Person who signs belony even i all persons do not sign who are
indicated beiow,

CLASS A MEMBERS:

WROBSS INVESTMENT LLC
-
By: M/\/—“—““‘“‘“‘

its:

INITIAL PHYSICIAN OWNKERS OF

WROBSS INVESTMENT, LLC

WROBSS Investment, LLC.

By A_fxm_/_zkﬂ\bm S

s

James l.f.\'f'u. MDD,
™

Charkes Tadloek, M1

Carf Witligms. M.D.

Michael L'l'?q.ja_:ui, M.D.

Kuevin R@\.{\-’ls. M.D.

Robwr (}1'7'\:__“ acz, MDD,
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IN WITNESS WHEREOQF, the Board of Managers and the Members hereto have
executed this Agreement under seal as of the day and year {irst above written. This Agreement
shall be binding upon each Person who signs below even if all persons do not sign who are

indicaied below.

CLASS A MEMBERS:

WRCBSS INVESTMENT LLC

By:

Tts:

INITIAL PHYSICIAN OWNERS OF
WRCBSS INVESTMENT, LLC

WRCRBSS Investment, LLC.

By:

Its:

James Lovddy, M.D.

Charles Tadlock, M.ID.

Carl Wi!li\aiqs, M.D.

Michael t:?(ygui, M.D.

Kevink%}ls, MDD

Roberl ‘C?ﬁg%wacz, M.D.
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IN WITNESS WHEREQF. the Boarl of Managers and the Members hereto have
execuled this Agreement under seal as of the day and vear first above writteir. This Agreement
shall be binding upon each Person who signs below even if all persons do not sign who are

ndicaled below.
CLASS A MEMBERS:
WROCHSS INVESTMENT LLC

" By:

Its:

INITIAL PHYSICIAN OWNERS OF
WRCBSS INVESTMENT, LLC

WRCRBSS Investment, L1.C.

{is:

James Laveu, M.D.

Charles adlock. M.D.

Carl W’.‘:‘l’iam& M.D,

Bty Lo s e

Michael Cravetti, M.D.

kevin %5. M.D.

Lo
Robert Grzywacz. M.D,

o - "‘"C’ i s
’
e L P
. G EE
. A PR
’
PR - : A N
I'4 ‘,/w.r// ',//\ //.
' oo - !'\', e L lf".’r. 7
- S
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CLASS B MEMBER:

KINDRED HOSPITAL LAS

VEGAS*
THE COMPANY:
. By
FLAMINGP-PETOS SURGERY
CENTER,LLC J’:ﬁ ;A [ts:
By:_ ¥ S (L
[ts: i , --(/ . .
T CLASS C MEMBER:
REGENT SURGICAL HEALTH,
LI,J(,‘ ,b - . 3 ar '
! il /
By: bom A /’R {
hse ¢ P /
1
REGENT INVESTMENT ,
MANAGEMENT, %;ﬁ”é}(lxa
- . A
By ?’f/;"/ ///
Pl
[ts: l

*The signature of the Class B Member shall only be required it Kindred Hospial is an invester.
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EXHIBIY ¢
CONSENT OF SPOUSE

I acknowledge that | have read the forepoing Operating Agreement (CApreement”) and
that [ understand its contents. { am aware that the Aureenient comtains provisions whereby ny
spouse agrees o sell all his/her interest. of any form. in Flamingo-Pecos Surgical Center, LLC
(the “Company™}, including, if any. our community interest in it upon the occurrence of centain
events, and that the Agreerent also inposes restrictions on the uansfer of such ownership
interest. T hereby consent 10 any sale of my spouse’s interest in the Cormpany pursuant to the
Agreement, approve of the provisions of the Agreement. and agrev that cur community propeny
interest, 1§ any, is subject o the provisions of the Agreeient and that T wili take no action at any
fime 10 hinder operation of the Agreement in relalion: w0 that inierest. Further, in the event of
dissojuiion of my marringe or other event which necessitates the division of marital community
property, | will assert no right, claim or other entitlement 16 the interest of my spouse in the
Company so that full ownership of the interest therein shall thereaiter remain with my spouse as
hisflier separate property notwithstanding that it may he sabjeer te vatuation for the purpose of
achieving a fair and equitable division of our copnnunity property.

I AM AWARE THAT THE LEGAL. FINANCIAL AND OTHER MATTERS
CONTAINED IN THE AGREEMENT ARE COMPLEN AND 1 AM FREE TO SEEK ADVICE
WITH RESPECT THERETO FROM INDEPENDENT COUNSEL. 1 HAVE EITHER
SCUGHT SUCH ADVICE OR DETERMINED AFTER CARIFULLY REVIEWING THE
AGRUEMENTS THAT T WILL WAIVE SUCH RIGHT.

. AL b
Name of Member: AL

.. : TN ;
Nuamc of Spouse: = TR wELlOk B
. " . 4
Signaure of Spouse: ' £

Nanic nf Witness:

Signature of Witness: : p

4y
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EXHIBIT ¢
CONSENT OF SPOUSE

1 acknawledge that 1T have read the Toregoing Operating Agreement ("Agreement™) and
that 1 understand fts coments. 1 am aware that the Agreement containg provisions whereby my
spouse agrees Lo selt alt his/her interest of any form. in Flamingo-Pecos Surgical Center, LLC
(the “Conipany™). tncluding. if any. our conumurity interest in it upon the occurrence of certain
events. ard that the Agreement alsu imposes restrictions on the transfer of such ownership
interest, | hereby consent 1o any sale of wmy spowse’s interest in the Company pursuant o the
Ayreement. apprave of the provisions of the Agrcement. and agree that our community property
mterest, 1Many, 18 subject 10 the provisions of the Agreciment and that b will take no action at any
tie e hinder gperation of the Agreement in refation o that interest, Lurther, in the evem of
drssolution of my marriage or other event which necessitates the division of marital community
praperty, | will assert no right. claim or other entitlement (o the interest of my spouse in the
Company so that full pwaership af the interest therein shall thereafter remain with my spouse as
hisflier separate property notwithstinding thi it may be subject lo valuation for the purpose of
achicving a fair and equitable division of aur community property,

IAM AWARLE THAT THE LEGAL. FINANCIAL AND OTIER MATTERS
CONTAINED IN THE AGREEMENT ARE CONMPLENX AND T AM FREL TO SEEK ADVICE
WITH RESPECT THERETQ FROM INDEPENDENT COUNSEL. I UAVE EITHER
SOUGHT SUCH ADVICE OR DETERMINER AFYER CAREFULLY REVIEWING THE
AGREEMENTS THAT T WILL WAIVE SUCH RIGHT

orls Honen Testte
Nivne of Nembet: u.,klw,[»() M{/&%

Ll ? 7 4

Mgnuitncul.\pnusc:_r_m,_;c;,-:/ﬂ’ R Ziﬁz-/w' AT

Home ol Spouser

Nime of Witpess:

Signature of Waness:

Dae:
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EXHIBIT ¢
CONSENT OF SPOUSE

I acknowledge that | have read the loregoing Operating Apreenient (CAgresment”) and
that T understand its contents. 1 am aware that the Agreenient containg provisions whereby my
spouse agrees to sell all his/her interesi, of any form. in Flamingo-Peeos Surpical Center, LLC
{the "Company™), mcluding. if any, our community inlerest in i1, upon the ocewrrence of certain
cvents, and that the Agreement alse imposes restrictions on the trunsfer of such ownership
interest. 1 hereby consent to any sale of my spouse’s interest in the Company pursuant to the
Agreement, approve of the provisions of the Agreement, and agree that our community property
Interest, if any, is subject 1© the provisions of the Apreement and that | will take no action at any
time to hinder operatian of the Agreement in relation w that interest. Further, in the event of
disselution af my marriage or ather event which necessittes the divisien of marttal community
property. | will assert no right claim or other entitlement w0 the interest of my spouse in the
Company so that Tult ownership uf the interest therein shall thereafier remain with my spouse as
his/her scparate property natwithstanding that i may be subject o valuation for the purpose of
achieving a fair and equitable division of our community property,

I AM AWARLE THAT TIE LEGALD FINANCIAL AND OTHER MATTERS
CONTAINED IN THE AGREEMENT ARE COMPLEN AND 1 AM FREE TO SEEK ADVICE
WITH RESPECT THERETO TFROM INDEPENDENYT COUNSEL, | HAVE EITHER
SOUGHT SUCH ADVICE OR DETERMINED AFTER CARFFULLY REVIEWING THE
AGREEMENTS THAT T WILL WAIVE SUCLERIGHT

Nunie nl'F\Icmhur:______ffl &?f’fkm) /})Jf MP
Bovivice //UCL

Name of Spouser

!
) ’ ) . -
Sigitatine of Spotse: !@i“f_ﬂ-f// .

Name of Witness:

Signature of Witness:

Date:

1
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FIRST AMENDMENT TO OPERATING AGREEMENT

THIS FIRST AMENDMENT TO OPERATING AGREEMENT ("Amendment™) is
made and entered into on this /  davof . 2002 and amends the Operating
Agreement dated December 10, 2001 {“Agreement™Y of Flamingo-Pecos Surgery Center, LLC, a
Nevada limited Iability company (the “Company™). This Amendment has been approved in
accordancz with Sections 7.4 and 1.2.8 of the Agreement.

WITNESSETH:

YHEREAS. the Company has eptercd into a Lease Agreement ("Agreement”) dated as
of May 23. 2002 with Transitional Hospitals Corporation of Nevada. Inc.,

WHEREAS. certain default provisions of the Lease require the Company to remove a
Member under certain circumstanees in order to avoid an Event of Default under the Lease;

WHEREAS. the Resolutions of the Company adopted by the Members and Managers of
the Company on April 22, 2002 authorize the Board of Managers to make such changes to the
Agreemernt as are nccessary to enable Company to comply with Article XV of the Lease;

WHEREAS, Sections 7.4 and 12.8 of the Agreement provide that the Agreement can be
amended upon approval of the Board ol Managers and Lhe written consent of Members holding
al least sixty-six percent (66%) of the Units issues and outstanding in cach separate class of
Units: and

WHEREAS. terms not otherwise defined herein shall bave the meanings ascribed 10
such terms in the Agreement,

NOW, THEREFORE. in accordance with the Agreement. the puarties hercto agree that
the Agreement shall be amended as follows:

Section 1. The Agreement is hereby wnended by inserting the tollowing fanguage at
the end of Section 4.3(c)(i). afier the word *Member™ and belore the period:

=2 or the removal ol a Member pursuant 10 Article XV ot the Lcase
Agreement between Company and Transitional Hospitals
Corporation of Nevada, Inc. dated as of May 23,2002 {“l.case™):
where such removal is required to avoid termination of the Lease
pursuant to Sections 15.1.10 . 15, 1.14 or 15.1.15 ol the 1.ease (or
other Lease Sections): provided. such removal may be expedited as
needed to aveid a termination of the Lease. and upon soch
expediled removal. the Member shall be deemed removed
immediately upon notice from the Board {2 Board meeling for such
purpose may be called upon three (3) days notice 1o Lthe Board). bul
may arbitrate after such removal any dispuie related thercto:
pravided, however. it such removal s due Lo an event that is also
an Adverse Terminating Ivenl pursuant to Scelion 4.3¢h) nereot,

2RO T CHAUIEOR DO
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such removal shall be treated as an Adverse Terminating Fvent
hereunder.”

Section 2. The Agreement is amended only te the exient set forth herein, and all
ather terms of the Agreement shall remain the same and are not alfected by this Amendment. In
the event of any conflict between the terms of this Atvendment and the terms of the Agreement,
the terms of this Amendment shall control.

Section 3. This Amendment may be exceuted in twao (2) or more counterparis, each
of which shall constitute an oniginal. and all of which together shall constitute one and the same
instrument.

Scction 4. This Amendment shall be poverned by the laws of the State of Nevada.

Section 5. This Amendment shall be effective as of the dale first set forth above.
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IN WITNESS WHEREOF. the undersigned parties. being all of the voting members of
the Board of Managers and the Institutional Class Member. have caused this Amendment to be
adopted in accordance with the terms of Scetions 7.4 and 12,8 of the Agreement and have duly
executed this Amendment as of the day and vear lirst writlen above,

MEMBERS OF THE BOARL:

13
5

Ben Venger. M.D.

Michacl Fishel. M.D.

lLaurie Larson. M.D.

ggw!don F. Freedman, M.,
CLASS C MEMBERS:

Charles Tadlock. M.D. Regent Surgical Health, L1LC

R Byo e

Tom Mailon
lis: e

{CLASS A MEMBERS: Reuent nvestment Management, [ne/Scott
Becker

WRCBSS Invesiment Group, LLC

. By e
By
Hs:

Charles 1 Tadlock. M.D.. Lid.

ol

Paul Chao. MD.

Sheldon Freedman, M.D.

Matthew Ng, M.D.

Rabert Wang. M.D.

AAOO%%DMANMQSI



IN WITNESS WHEREOF . the undersigned proties pemyp adi of the voting members of
the Board of Managers and the Insutunonal {lass Manber, hos e Caased diis Amendment o be
adopted in accordance with the terms of Sections 7 1 exd 28 of the Agreement and bave duly
executed this Amendment as of the day and veor firstantion abme

MEMBERS OF THE BOARL:

Mciiel bisdiet, M 1),

Ben Venger, MMD ;

R .

N B o ———
o

L !'

Shetdon 3. Freedman, M.D.

Vantwe $arson ML

CTASS O MEMBLES:

Charles Tadlock, M.1>. Regend durgical Heabth, 1LLC

Tom Mallon

. e
CLASS A MEMBERS: Woes o I estment Management, Inc./Scon
ok
WRCBSS Investment Group, LL<
ity R e
By
USD

tharles H. Tadlock. M.[D.. Lid.
By

H

Paul Chao. M.D.

.
JE o, s,
>

Sheldon Free dman, M D).

Manhei-; Ng. M.D. -

Robert Wang, M.D.
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IN WITNESS WHEREOQF  the undersimed partae beng all of the woting members of
the Board of Managers and the Insunitional € fss Member buse caused this samendment o be
adopted in accordance with the terms of Secuons T4 jad 1.7 % s he Agieement and have duly
executed this Amendmentas of the day and veir Hist writien shone

MEMBERS OF THE BOARD:

Hen Venger, M.

Sheldon 4. Freedman, M.D.

Charles Tadlock. M.D.

Tom Mallon

CLASS A MEMBERS:
WRCBSS Investment Group, 1L O

Py

IS

Charles H. Tadlock. M.D .. Lid

By:

hse

#aul Chao. M.D.

Sheldon Freedman. M.I3.

Matthew Ng, M.

Roben Wang, M.D.

Shichai Frshel M.

Paing §oarson M i

Chass CMEMBERS.

fvpen surgnoad Health,
i

LC

gepon inve-tment Management, Inc./Scott

Bovkes
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IN WITNESS WHEREQF. the undersigned partics. heing all of the voting members of
the Board of Managers and the Institutional Class Member, have caused this Amendment to be
adopted in accordance with the terms of Sections 7.4 and 12.8 of the Agreement and have duly
executed this Amendment as of the day and year first written above.

MEMBERS OF THE BOARD:

Michac! IFishel. MDD,

Ben Venger, M.

e e Faurie Larson. M.,

Sheldon 1. Freedman, M.D.
CLASS C MEMBERS:

Charles Tadlock, M 1. Regent Surgical Health. L1L.C
' ‘ - PR o i
. fg_;,[--»- e By: = v oS b

Tom Mallon ’ ,
1t e —

CLASS A MEMBERS: Regent Investment Management, Inc./Scott
Becker

WRCBSS Investment Group. LLC
By . e

By . s - -

fis:

Charles H. Tadlock. M.D.. Lid.

Byv:

fts:

Paul Chao. M.D.

Sheldon Freedman, M.D.

Matthew Ng. M.D.

Robert Wang, M.D.
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IN WITNESS WHEREOQOF. the undersigned partics. being all of the voting members of
the Board of Managers and the Institutivoal Class Member, have caosed this Amendment to be
adopted in accordance with the terms of Sections 7.4 und 12.8 of the Agreement and have duly
executed this Amendment as of the day and year first written above.

MEMBERS OF THE BOARD:

Hen Venger, M.D.

Sheldon 1. Freedman, M.D.

Charles Tadlock, M 1.

Tom Malton

CLASS A MEMBERS:

WRCBSS investment Group. 1.LC

Charles . Tadlock, M. DD, Lid.

By:

i’aui Chao, M.D.

Sheldo nMFrcedman, MDD,

Matthew Ng, M.D.

Robert Wang, M.D,

Michael Fishel. M1,

Lauric Larson. M.D.
CLASS CMEMBERS:
Regent Surgical Health, LLC

By

lis:

Regent Tnvestment Management, Ine./Scotl
Becker

By:
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IN WITNESS WHEREOF, the undersigned parties, being atl of the voting members of
the Board ot Managers and the Institutional Class Member, have caused this Amendment 1o be
adopted in accordance with the terms of Sections 7.4 and 12.8 ot the Agreement and have duly
executed this Amendment as of the day and year first written above.

MEMBERS OF THE BOARD:

Ben Venger. M.D.

%heldon“j,—_ﬁgedman. M. D

Charles Tadlock. M.I).

Tom Mallon

CLASS A MEMBERS:
WRCRSS Tnvestment Group. 114G

By:

fts:

Charles H. Tadlock, M.D., Lid.

Paul CTh:to, M.D.

Sheldon Freedman, M.D.

Maithew Ng, M.D.

Robert Wang, M.D.

Michael Fishel, M.I).

E_Vaunl:i"cmi.ﬁ‘;x}sou, M.D.
CLASS C MEMBERS:
Regent Surgical Health, 1LLC

Ry

Hs:

Regent Investment Management, Inc./Scob
Beeker

A
4
Lol

e o — e

Vi TTaschas b, mi>.
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IN WITNESS WHEREOF_ the unde:sipned partics. hemy ali of the voling members of
the Board of Managers and the institutiona] (lass Member. nave caused tus Amendment to be
adopted in accordance with the terms of Sections 7.4 and 1. X of the Apreement and have duly
executed this Amendment as of the day and vea: first aniten above

MEMBERS OF THE BOARD:

N bact Fashed AL

Ben Venger. M.D.

Loune farson M)

Sheldon b Freadman, MDD
T ASNS O MEMBERS:
Eharlc.-s_r]:adloc‘.k, M., S Repens Saryesd Heplth, 11.C
- e . P> -
Tam Mallon
‘}-V v e e
CLASS A MEMBERS: Repent investment Manaeement, Inc./Scott

FOTNRet
WRCBSS Investment Group. [t
[

.

{Uharles 11, Tadlock, M1, Lid.

Hy:

fise

Paul ('irdo_. M.,

Sheldon Freedman. MD.

[P

iviatthew iNg, M.I.

Robert Wang, M.D
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IN WITNESS WHEREOF. the undersigned partivs. being all of the voting members of
the Board of Managers and the Institutional Class Member. have caused this Amendment o be
adepted 10 accordance with the terms of Sections 7.4 and 12.8 of the Agreement and have duly
execited this Amendment as of the day and year first written above,

MEMBERS OF THE BOARD:

Ben Venger, M.D.

Sheldon J, Freedman, M.D.

Eharlcs Tadlock. Rfi.D.

T‘;xm Mallon

CLASS A MEMBERS:

WROBSS Investment Group. LLC

Charles B, Tadlock. M.D.. 11d.

BBy

s

Paul Chae. M.D.

Sheldon Freedman, M.D.

Matthew Ng. M.D.

Robert Wang, M.D.

Michael Fishel. M.,

Laurie Larson. M.D.

CELASS ¢ MEMBERS:
Rugent Surgicad Health, LLC
Hy:
B

Regent Investment Management. Inc./Scott
Becker

By
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IN WITNESS WHEREOF. the undersigned partics. being alt of the voting members of
the Board of Managers and the [nstitutional Class Member, have caused this Amendment to be
adopted in accordance with the terms of Sceetions 7.4 and 12.8 of the Agreement and have duly
executed this Amendment as of the day and vear Tirst written above.

MEMBERS OF THE BOARD:

Ben Venger, M.D,

Sheldon ). Freedman. M1, e

Chasdes Todiock. M.D.

T Maljon

CLASS A MEMBERS:

WROBSS Investmen Group. [LLC

ﬁ;ul Chace, M1

Sheldon Freedman, M.D.

Matthew Ng, M.TD,

Robert Wang. M.D.

Michaci Fishel. M.

Laure Larson, M. D.

CLASS C MEMBERS:
Regent Surpjcal ileaith, LiC
By:
fss

Regent [nvestment Management, Inc./Scott
Becker

By:
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IN WITNESS WHEREOF . the undeiayrned sarties bemy ofi ot the voting members of
the Board of Managers and the Institutional Ulas. Rempar have cassed s Somendment to be
adopted In accordance with the tenns of Section. 7 4o 10 X et awreement and have duly
executed this Amendment as of the day and veas sigss e abovs

MEMBERS OF THE BOARI):

M hacl b L‘a}‘b:i. YRS

Ben m\?éngier, M.

et e+ baudic £ arcoie 8150

Sheldon ¥, Freedman, M.1D,
0 ARNT MEMBERS:

Charles Tadlock, M. Rewcrs surgseal Heaith, ¢ LC
Yom Mallon I

it e
CLASS A MEMBERS: ool bns s imie i \.1.3n:|gumenl, Inc./Scotl

ek

WRCBSS Investment Group, §.1.0°
B

Wso o

{"harles 1. Tadlock. M.D., Lid

B

Payj (‘.:mﬁ:’xu, M.

~heldon Freedman. M.D.

Matthew Ng, M D).

Robert Wang, M.
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IN WITNESS WHEREOQF . the unduerspned psihes, beng st ol the soting members of

the Board of Managers and the Instinaticmil O b

Muemnber, e cinsed thi: Amendment to be

adopted in accordance with the terms of Sectrons 74 i £ K ol the greement and have duly
executed this Amendment as of the day aod vooi B oot show

MEMBERS OF THE BOARD:

Ben ‘Vcngcr M.D.

Sheldon §. Freedman, M.]D.

< hdrtes !ad[mk M.D.

} s s i~
__1_““_,1;______1__._____.__.“ — e
m Mallon
;

CLASS A MEMBERS:

WRUBSS investment Group. LU

SN N

IIS: —————— TAmE oy MM - At A ey
¢harles 1. Tadlock. M.D.. Lid
By

bss

Paud Chi;}, MDD,

‘>heidon I reedman M. D

Matthevs 'N"g, M.D.

Robert Wang, M.D.

‘\'i?\ !]do{ i ;:._hf_s‘".\i :“]:'-

uvire Faron A1 D

CLASNG MEMBERS:

Fprenit \kﬁ‘%( a? HLJI } } L.C

wdflme

iepvkt svesment MVanugement, Inc/Scott

5'!:_1,'.{)!,‘-';
AT I SR
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SECOND AMENDMENT TQO OPERATING AGREEMENT OF
FLAMINGO-PECOS SURGERY CENTER, LLCO

This SECOND AMENDMENT TO OPERATING AGREEMENT ("Consent™ of
Flamingo-Pecos Surgery Center, 1.1.C| ks hereby entered into as of this _ day of June, 2006
(the “Effcctive Dawe™), by and among the undersigned Memboers of Ilamingoe-Pecos Surgery
Center, LLC, d/b/a Surgery Cener of Seathern Nevada, o Nevada Hmited Hability company
(*Companv™}).  All capitalizved terms used herein bul not olhernwise delined shall have the
respective meanings scl forth in the Operating Agreement {as delined below).

WHERTEAS, the Company and the Momoers are parlies o thit certain Operating
Apreement, dated as of December 10, 2001, a5 amendud fom dme 1o tine {the “Operating
Agreement”);

WHIEREAS, pursuant to the exception o Sectan 7.4 of the Operating Agreement,
amendmerits o the Operating Aprecment require the wiiten consent o vote of Members holding
at least sixty-six percem (66%) of the Units issucd and outstanding in each separale class of
Units: and

WHERFAS, the Members desire 1o delete Seation 10,11 of the Operating A greement,
and Regent Surgical Teaith, LILC ("Regent™). as a show of goad iuith and collegiality. agrees to
such amendment of the Qperating Agreement,

NOW, THEREFORE, the Mambers of the Company hereby Consant. adopt, aatify, and
approve the foliowing resolutivi:

RESOLVED, thal Regenl. us a show of good faith and colleniality, herehy agrees with

the Members that Scction 1011 of the Agreement, regarding drag-along rights.  shall be and
hereby is deleted in s entivery, and such amendment is folly ratified, adopted and approved.

Signature pave o tollow.
£ nay ;

2-d 6628-BES (L0 SUODWWLG Radjsar deT:b0 50 12 des
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IN WITNESS WHEREOF, all of the Members of the Company bave executed
the {oregoing Amendmeat acd Consentas of the date first written shove.

CLASS A MEMBERS:

ATAGA FOUR, LLC

Steve .'f}ﬂ;fnf?n. M.D.
i
|

¢

Laune Larsen, MDD,

Scout Slavis, M.D.

Gcz-ahi——ktli—g,gins; MD.

CLASS C MEVIBILRS:

REGENT SURGICAL HEALTH, LLC

[is:
W00

BEZB-8BES [(LDL)

van Karabachew, M, 1Y,

Matthew Ng, M.

Tirnothy Tolan, M.,

e b
e

Michael Fishall. MD.

|,
.__.___.._,..cf.if:_:- T

i,-:zr:'_\‘ Gioldsiein, M7,

Tolin Thalgow. MDD,

REGENT INVESTMENT
MANAGEMENT, INC./
KCOTT BECKER

iy

Scolt Recker. President

SUQUU TG Raudjja

dey 10 g0

e A s

17 dag
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THIRD AMENDMENT TO OPERATING AGREEMENT
. OFr
FLAMINGO ~PECOS SURGERY CENTER, LL.C

< :
THIS THIRD AMENDMENT TOQ OPERATING AGREEMENT (this “dmendmens™) is made and
entered into o5 of this 20% day of May, 200§, by and among FLAMINGO-PECOS SURGERY CENTER, LL.C, a
Nevada limited-Hability company (“Company”). Capitalized terms used herein that are not otherwise defined shatl,

uniess utherwise indicated, have their meanings set forth in the Operating Apreemeat (as defined below),
RECITALS

WHEREAS, the Company and Epiphany Surgical Solutions, LLC, a Nevada Hmnited-liability company
(“Epiphany™), entered into that certain Omnibus Agreement of even date herewith (the “Qminibus Agreement”).

WHEREAS, immediately fellowing the consummation of the fransactions contemplated by the
Redemption Apreements (as defined in the Omnibus Agreement), the Company will only have Class A Units issued
and outstanding.

WHEREAS, the Omnibus Agreement requires the Company and the Class A Members to who will to
make ceriain amendments to the MSA effective as of the Closing (as defiaed in the Purchase Apreement, which is
defined in the Omnibus Agreemsit).

NOW, THEREFORE, in considerglion of the mutual covenants, promises, and other agreements set forth
in the Omnibus Agreement and ir this Amendment, and for other good and valuable consideration, the recelpt and
sufficiency of which are hereby acknowledped, the parties hereto hereby acknowiedge and agree that the above
recitals are brue and correct and are, by this reference, incorporated herein, and further acknowledge and agree with
each other as follows.

1. Deletion of Section 1.7, Section §0.7 of the Operating Agreement shall be, and hereby (s, deleted
in its entirety,

2. Amendment o Seetion 10.8/s). Section 10.8(g) of the Operating Apreementshall be deleted in fis
entirety and the following Section 10.8(g) shail be, and herehy is, inserted in its place and stead:

® Notwithstanding anything contained in this Agreement to the contrary,
the Company and each of the Members hereby acknowledge and agree that EPIPHANY
SURGICAL SOLUTIONS, LLC, a Nevada limited-lizbilily company {collectively with
its successor and assigns, “Epiphany”), which is, pursuant to ihe terms of that certain
Management Scrvices Agreement dated February 12, 2002, by and between the Company
and REGENT SURGICAL HEALTH, L.L.C,, a Nevada limited-liabiity company
(“RSLY, which has been acquired by Eplphany and subsequently eriended hy Epiphany
and the Company (the “MS54™), is owned and/or controtled by one or more of the
Members, Further, the Company and the Members hereby acknowledpe and agree that
Epiphany manages andfor operates odier surgical centers within and outside of Clark
County, Nevada. As such, the Company and its Mzmbers hereby ackniowledge and agree
that Epiphany may disclose Confidentia} Information that is not Exciuded Information, in
the course of operating its other surgical centers that are not located within a three (3)
mile radius of the Facility. For purposss of this Section 10.8(g) the term “Excluded
Mformaiion”™ shali refer to and mean patient records.”

3. " Amendment to Section 18.9. Section 109 of the Operating Agreement shall be deleted in s
entirety and the foilowing Section 10.9 shall be, and hereby is, inserted in its place and stoad:
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Section 10.9. During the term of a Member’s membership in the Company and for a
period of lwo (2} years thereafler, no Member nor any of its Affiliates shall employ or offer
employment to any person who is employed by the Company during the term of this Agresment
without the prior written Consent of the Members. It is specifically provided that this Section [0.9
shall not prohibit Epiphany from seliciling any ¢f the Company’s employees for Epiphany’s self
or any other facility manragsd by Epiphany.

4, Effeciive Date. The Amendments set forth in this Amendment shall hecome effective, if at ali, at
the later of (2) the date the transactions contemplated by the Redemption Agreements are clesed; and (b) the date the
transactions contempiate d by the Purchasa Agreement are closed.

5. Affirmation. The Operating Agreement is, to the extent not inconsistent with the provisions of
this Amendment, hereby ratified and affirmed. If theve is any conflict between the termzs set forth in tiie Operafing
Agreement and the terms contaired in this Amendment, the terms of this Amendment shall control.

IN WITNESS WHEREOF, and intending to be lepally bound, the parties hereto affix their signatures
below and execute this Agreament under seal.

CLASS A ME!

-

Chartes Tadloek

Larry Goldstein
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FOURTH AMENDMENT TO OPERATING AGREEMENT
OF
FLAMINGO -PECQOS SURGERY CENTER, LLC

THIS FOURTH AMENDMENT TO OQOPERATING AGREEMENT (his
“Amendment™) is made and entered into as of this j6 day of Just_ 2011, by and among
FLAMINGO-PECOS SURGERY CENTER, LLC, a Nevada limited-liobility  company
("Company”™) and all the Members of the Company. Capiialized ternms used herein thal are not
otherwise defined shall, unless otherwise indicated. bhave their meanings set forth in the
Contpanv™s Operating Agreement dated December 10, 20010 as amended by that First
Amendment to Operating Agreement dated L2602, that Second Amendment to

Operating Agreement dated June L2006, and that Third Amendment o Qpesating Agreement
dared May 200 2008 (collectively, the “Operating Agreement™).

RECITALS

WHEREAS, the OQperating Agreement containg certain provistong that are no longer
applicable 1o the Company’s business and/or affairs:

WHEREAS, the Members desire to increase the number Units the Company is
authorized o tssue o 115 Members:

WHEREAS. e Members desire w only have tao (2) classes of Units and to retain the
right to herealter issue one or more Units in either elass of Units to existing Members, substitute
Members, and’or addittonal dMembers as permitied under the terms of the Operating Agreement,

NOW, THEREFORE, in consideraiion of the muaual covenants, promises, and other
agreements set forth i the Omnibus Agreement and in this Amendment, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged. the parties
hereto hereby acknowledge and agree that the above recitals are true and correct and are, by ihis
reference. incorporated herein, and further acknowledge and agree with each other as foltows,

1. Deletion ol all references o Class B Members, Class B Units, Insttutional Class Einis,
Institntional Member, and Kindred Uospital  For all purposes of the Operating
Agrecment. all references 1o Class B Members, Class B Units, Institutional Class Unus.
instintional Member. and Kindred lospital arc hereby deleted and each and cvery
provision of the Operating Agreement shall be yead and interpreted as thougeh there were
no Class B Units and no Class B Members, and withiout reference to Kindred Hospital.
For all purposes of the Operating Agrecment. there shatl be no Class B Members and
Class B Units. unless and ontil the Board of Managers and the Members otherwise
provide by future wneadment to the Operating Agreement. which amendment shadl be
made and approved. 1f at all, as provided in Seetion 12,8 of the Operating Agreement

Amendment to Sectiop 32001 Secton 3.21a)i) of the Operating Agreement shall be
deleted in 115 entirety and the following Scction 3.2¢a)1) shall be. and herchy 15, inserted
in its place and steact:
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(i} The Company shall be anthorized to issue five hundred (3003 Unat
The Company shall have two (20 closses of Units. The first class shall be
referred 1o ax “Class A Uuits” and the second class shall be referred to as
“Class € Unpits™  The Class A Units may also be reterred to as the
“Physician Class Lnits.” Vxeepl as otherwise provided in this Operating
Agreement, the Board of Managers and the Members may autharize
additional Units. Further, the Board of Managers and the Members may
create additional classes of Units with such rights, powers, andor
priorities as the Board of Managers and the Members shall determine.
Lach Unit (including any Unit hereatier authorized and’or issued) shall,
cxcept as otherwise provided in this Operating Agreement, have the same
rights and obligations, represent an ownership fimterest i the Company.,
and include. without limitation. any and all benelits 0 which a Member
may be eatled as provided in this Agreement. The Company shall
designate one hundred fity (130) Uniis ag Class A Units. The renmining
three hundred fifty (350} Units shall remain authonzed but unissued and
shall not be designated for any class unless and uniif the Board of
Managers and the Members so agree as provided in this Operating
Agresment.”

Amendment of Seetion 3.2(aiikH) Section 3.2(a)(iii) of the Operarmg Acrecment shatt
be deleted in its entirety and the following Section 3.2(a)ii} shall be, and hercby i3,
inseried inits place and stead:

“(ii)  Ench new Member (whether an acdditional Member or substitute
Memberi shall be required 0 camplete a subscription or purchase
agreement. including a counterpart ol this Operiting Agrecment.  Such
subscription or purchase agreement shall cvidence the  subseriber’s
acceptance of the wrms and conditons of this Agreement and shall be
returned 1o the Company  with  such  new Subscriber’s Capital
Contribution.”

-

Deletion of Section 3.2(a¥ ) and Section 3. 2{awv).  Scction 3. Zqapivy and Section

3.2(akvy of the Operating Agrecment. weluding. the full paragraph prior to Section
3.3 are hereby deleted i Tull

Effective Date. The Amendments set forth in this Amendment shall becomye effective, if
at all. au the jater of {2y the date the transactions contempiated by the Redemption
Agreements are closed: and (by the date the transactions contemplated by the Purchase

Agreemient are closed.
Alfirmation.  The Operating Agreement ks to the extent not inconsistent with the

provisions of this Amendment, hereby ratified and affirmed. 1 there {5 any contlict
between the terms set forth in the Operating Agreement and the terms contained in this
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Amendment, the tenms of this Amendment shall control.

IN WITNESS WHEREOF. and imending 1o be legally bound. the parties herewo aftix
thelr signatures below and execute this Agreement under seal.

('L.-\SS,{L\ MEMBERS:

: T
/’ ¢ ‘,’,-] ///f:/"
é lf .} %/
s 2 f i
SRR AN f S 4
Churbes

Tadlock.

Larry Goldstein

e

7
SF

Lichacl Vialp p';a!ni ¥ S
L/

Danicl Burkhead

4 AL T
e
FUTY
Tohn 'l'}gi-.]_s_zgnl
/
..... %.[72’3/‘?%

e
Marnjorig-Beisks -

i

}

H
4
B

13
]
| i
Minh Liuong ; }
. ] :
i

|

e i -\ :. l“; !
— i ey 3" H
SNSRI
LA ! [

Jason (Garber S\

N e

i %h JA‘/'*’/

111 An:;nn //

hY

Sieve Bovker

Seott Slavis

/7/?::‘& ?( R

Marthew Ng

{van Karabachev

Laurie bLarsas
;
f:" -’1
S S A
Willium Sgyth T
1
ATy s
e
Janies Vahey
[
t:
!

Fred Redfern

\\.nujm\mrﬂ

YN
A
Sheldon !-'rcﬁ‘mun
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FILL.D
DANIEL G. BOGDEN

United States Attorney 1 7%
District of Nevada MAY g as
CRANE M. POMERANTZ

Asgistant United States Attorney

CLERK, U.S. DISTRICT COUR

333 Las Vegas Boulevard South, Suite 5000 VoA
Las Vegas, Nevada 89101 oy DISTRICT OF NE ROA ot
702-388-6336 =

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
-000-
UNITED STATES OF AMERICA, )
) Case No.:
Plaintiff, g
ve. ; PLEA AGREEMENT UNDER
y FED.R. CRIM. P. 11 {c)(1){A) and
ROBERT W. BARNES, ; B)
Defendant. ;

Plaintiff United States of America, by and through Daniel G. Bogden, United
States Attorney, and Crane M. Pomerantz, Assistant United States Attorney, the
defendant Robert W. Barnes, and the defendant's attorney, Daniel Albregts,
submit this Plea Agreement under Fed. R. Crim. P. 11{c)(1{A and B).

L SCOPE OF AGREEMENT

The parties to this Plea Agreement are the United States of America and
Robert W. Barnes. This Plea Agreement binds the defendant and the United
States Attorney's Office for the District of Nevada. It does not bind any other
prosecuting, administrative, or regulatory authority, the United States Probation

Office, or the Court.
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The Plea Agreement sets forth the parties’ agreement regarding criminal
charges referenced in the Plea Agreement and applicable sentences, fines,
restitution and forfeiture. It does not control or prohibit the United States or any
agency or third party from seeking any other civil or administrative remedies
directly or indirectly against the defendant.

II. DISPOSITION OF CHARGES AND WAIVER OF TRIAL RIGHTS

A Guilty Plea. The defendant knowingly and veluntarily agrees to plead
guilty to the following charges set forth in the Criminal Information:

Count One: Embezzlement in Connection with Health Care, in violation of
Title 18, United States Code, Section 669.

The defendant also agrees to the forfeiture of the property, the imposition of
the forfeiture on the property, and the imposition of the in personam criminal
forfeiture money judgment as set forth in the Plea Agreement and the Forfeiture
Allegations of the Criminal Information.

B. Waiver of Trial Rights. The defendant acknowledges that he has been
advised and understands that by entering a plea of guilty he is waiving -- that is,
giving up certain rights guaranteed to all defendants by the laws and the
Constitution of the United States. Specifically, the defendant is giving up:

1. The right to proceed to trial by jury on all charges, or to a trial
by a judge if the defendant and the United States both agree;
2. The right to confront the witnesses against the defendant at

such a trial, and to cross-examine them;

AAFDBH 6
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3. The right to remain silent at such a trial, with assurance that
his silence could not be used against his in any way;

4, The right to testify in his own defense at such a trial if he so
chooses;

5. The right to compel witnesses to appear at such a trial and
testify in the defendant's behalf;, and

6. The right to have the assistance of an attorney at all stages of
such proceedings.

7. The right to be indicted by a grand jury.

C.  Withdrawal of Guilty Plea. The defendant will not seek to withdraw
his guilty pleas after he has entered them in court.

D. Additional Charges. The United States agrees not to bring any
additional charges against the defendant arising out of the investigation in the
District of Nevada which culminated in this Plea Agreement and based on conduct
known to the United States except that the United States reserves the right to
prosecute the defendant for any crime of violence as defined by 18 U.S.C. § 16.

III. ELEMENTS OF THE OFFENSES

Counts One: The elements of Embezzlement in Connection with Health
Care, in violation of 18 U.S.C. § 669 are:

First, the defendant, without authority, embezzled money from the
Surgical Centers of Southern Nevada and related entities;

Second, the defendant acted knowingly and willfully;

AABODBER 7




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Case 2:16-¢cr-00090-APG-GWF Document 6 Filed 05/31/16 Page 4 of 20

Third, the Surgical Center of Southern Nevada was an entity that
provided health care benefits for which payment may be made under a health care
benefit program; and

Fourth, the amount embezzled exceeded $100.

18 U.S.C. § 669; 18 U.S.C. § 24(b).
IV. FACTS SUPPORTING GUILTY PLEA

A, The defendant will plead guilty because he is, in fact and under the
law, guilty of the crimes charged.

B. The defendant acknowledges that if he elected to go to trial instead of
pleading guilty, the United States could prove his guilt beyond a reasonable doubt
and establish its right to forfeit the specified property by preponderance of the
evidence. The defendant further acknowledges that his admissions and
declarations of fact set forth below satisfy every element of the charged offenses.

C. The defendant waives any potential future claim that the facts he
admitted in this Plea Agreement were insufficient to satisfy the elements of the
charged offenses.

D. The defendant admits and declares under penalty of perjury that the
facts set forth below are true and correct:

Beginning on or about October 5, 2006, defendant Robert W. Barnes worked
as the Operating Manager / Office Administrator for Surgery Centers of Southern
Nevada (“SCSN”). SCSN is an outpatient ambulatory surgical center at which
surgical procedures not requiring an overnight hospital stay are performed.

Procedures performed at SCSN are reimbursed by public and private health
4
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insurance companies on behalf of their beneficiaries. As the Operating Manager /
Office Administrator for SCSN, defendant Robert W. Barnes was responsible for
the management and finances of that entity, including vendor payments and
distributions to the physician investors who owned SCSN and performed surgical
procedures there. At all relevant times, SCSN had locations at Burnham Avenue
and W, Twain Avenue in Las Vegas. Defendant Robert W. Barnes’ criminal
conduct took place in the District of Nevada,

In approximately 2010, SCSN began to struggle financially. Vendor
payments, including rent, were long overdue and physician-investors ceased
receiving distributions on their investments, despite the fact that SCSN continued
to receive reimbursement from the various public and private insurance companies
whose beneficiaries had procedures there. SCSN ultimately declared bankruptcy
as a result of the substantial amounts due to its various vendors, causing
significant losses to its physician investors.

Defendant Robert W. Barnes was responsible for the lack of payments to
vendors and lack of distributions to investors. Between approximately 2010 and
continuing through 2013, he embezzled at least $1.3 million doilars from SCSN,
without authority to do so. Defendant Robert W. Barnes improperly used multiple
SCSN credit cards for personal purchases, including travel, jewelry, concerts and
dining. For example, defendant Robert W. Barnes obtained approximately
$515,000 in casino cash advances using SCSN credit cards, which he used for
personal gambling. In February 2013, defendant Robert W. Barnes used an SCSN

credit card to purchase a diamond and platinum ring for $38,000. During one five
5
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month period in 2013, defendant Robert W. Barnes charged approximately $45,000
on one SCSN credit card for concert tickets, hotels and expenses at Disneyland,
expensive meals, and other personal entertainment and expenses. Defendant
Robert W. Barnes also embezzled funds from entities related to SCSN, including
Epiphany Surgical Solutions (“ESS”), a management company that received fees
from SCSN for management services, and VIP Surgical Centers, a prospective
surgical center that defendant Robert W. Barnes was managing through ESS, in
which several physicians had made substantial cash investments.

At all relevant times, the defendant acted knowingly and willfully.

The parties agree that $1.3 million is the correct measure of loss for
guideline calculation purposes.

The defendant admits that the property and the in personam criminal
forfeiture money judgment amount listed in Section X is any property, real or
personal, which constitutes or is derived from proceeds traceable to a violation of
Title 18, United States Code, Section 669, a specified unlawful activity as defined
in Title 18, United States Code, Section 1956(c)}7)(F), involving a Federal health
care offense as defined in Title 18, United States Code, Section 24, or a conspiracy
to commit such offense, and is property, real or personal, that constitutes or is
derived, directly or indirectly, from gross proceeds traceable to the commission of
Title 18, United States Code, Section 669, involving a Federal health care offense
as defined in Title 18, United States Code, Section 24, and is subject to forfeiture

pursuant to Title 18, United States Code, Section 981(a)(1)(C) with Title 28, United
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States Code, Section 2461(c); Title 18, United States Code, Section 982(a)(7); and
Title 21, United States Code, Section 853(p).
V. COLLATERAL USE OF FACTUAL ADMISSIONS

The facts set forth in Section IV of this Plea Agreement shall be admissible
against the defendant under Fed. R. Evid. 801(d)(2XA) at sentencing for any
purpose. If the defendant does not plead guilty or withdraws his guilty pleas, the
facts set forth in Section IV of this Plea Agreement shall be admissible at any
proceeding, including a trial, for impeaching or rebutting any evidence, argument
or representation offered by or on the defendant's behalf. The defendant expressly
waives all rights under Fed. R. Crim. P. 11({f) and Fed. R. Evid. 410 regarding the
use of the facts set forth in Section IV of this Plea Agreement.
V1. APPLICATION OF SENTENCING GUIDELINES PROVISIONS

A, Discretionary MNature of Sentencing CGuidelines. The defendant

acknowledges that the Court must consider the United States Sentencing
Guidelines (*USSG" or “Sentencing Guidelines™ in determining the defendant’s
sentence, but that the Sentencing Guidelines are advisory, not mandatory, and the
Court has discretion to impose any reasonable sentence up to the maximum term
of imprisonment permitted by statute.

B. Offense Level Calculations. The parties stipulate to the following
calculation of the defendant’s offense level under the Sentencing Guidelines,
acknowledge that these stipulations do not bind the Court, and agree that they will
not seek to apply any other specific offense characteristics, enhancements or

reductions

AAGDBED 1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Case 2:16-cr-00080-APG-GWF Document &6 Filed 05/31/16 Page 8 of 20

Count One: 18 U.S.C. § 669

a. Base Offense Level USSG § 2B1.1: 6
b. Loss < $1.5 million: +14
Adjusted Offense Level: 20
Less: Acceptance of Responsibility -3
Total Offenze Level: 17

The defendant acknowledges that the statutory maximum sentence and any
statutory minimum sentence limit the Court’s discretion in determining the
defendant’s sentence notwithstanding any applicable Sentencing Guidelines
provisions.

C.  Reduction of Offense Level for Acceptance of Responsibility. Under
U.8.S.G. §3E1.1(a), the United States will recommend that the defendant receive a
two-level downward adjustment for acceptance of responsibility unless he (a) fails
to truthfully admit facts establishing a factual basis for the guilty plea when he
enters the plea; (b) fails to truthfully admit facts establishing the amount of
restitution owed when he enters his guilty plea; (¢} fails to truthfully admit facts
establishing the forfeiture allegations when he enters his guilty plea; (d) provides
false or misleading information to the United States, the Court, Pretrial Services,
or the Probation Office; (¢) denies involvement in the offense or provides conflicting
statements regarding his involvement or falsely denies or frivolously contests
conduct relevant te the offense; (f) attempts to withdraw his guilty plea; (g)
commits or attempts to commit any crime; (h} fails to appear in court; or (i) violates

the conditions of pretrial release.
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Under USSG §3E1.1¢(b), the United States will move for an additional cne-
level downward adjustment for scceptance of responsibility before sentencing
because the Defendant communicated his decision to plead guilty in a timely
manner that enabled the United States to avoid preparing for trial and to
efficiently allocate its resources.

These Sentencing Guidelines provisions, if applied, will result in a total
offense level of either 18 (if two-level adjustment applies) or 17 (if two-level
adjustment and additional one-level adjustment both apply.)

D. Criminal History Category. The defendant acknowledges that the
Court may base his sentence in part on the defendant’s criminal record or criminal
history. The Court will determine the defendant’s Criminal History Category
under the Sentencing Guidelines.

E, Relevant Conduct. The Court may consider any counts dismissed
under this Plea Agreement and all other relevant conduct, whether charged or
uncharged, in determining the applicable Sentencing Guidelines range and
whether to depart from that range.

F. Additional Sentencing Information. The stipulated Sentencing
Guidelines calculations are based on information now known to the parties. The
parties may provide additional information to the United States Probation Office
and the Court regarding the nature, scope, and extent of the defendant’s criminal
conduct and any aggravating or mitigating facts or circumstances. Good faith
efforts to provide truthful information or to correct factual misstatements shall not

be grounds for the defendant to withdraw his guilty plea.
9
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The defendant acknowledges that the United States Probation Office may
calculate the Sentencing Guidelines differently and may rely on additional
information it obtains through its investigation. The defendant also acknowledges
that the Court may rely on this and other additional information as it calculates
the Sentencing Guidelines range and makes other sentencing determinations, and
the Court’s reliance on such information shall not be grounds for the defendant to

withdraw his guilty plea.

||VII. APPLICATION OF SENTENCING STATUTES

A, Maximum Penalty. The maximum penalty for Embezzlement in
Connection with Health Care under 18 U.S.C. § 669 is ten years imprisonment and
a fine of $250,000, or both.

B. Factors Under 18 I1.S.C. § 3553. The Court must consider the factors
set forth in 18 U.S.C. § 3553(a) in determining the defendant’s sentence. However,
the statutory maximum sentence and any statutory minimum sentence limit the
Court’s discretion in determining the defendant’'s sentence.

C. Parole Abolished. The defendant acknowledges that his prison
sentence cannot be shortened by early release or parole because parole has been
abolished.

D. Supervised Release. In addition to imprisonment and a fine, the
defendant will be subject to a term of supervised release of not more than three
years. Supervised release is a period of time after release from prison during
which the defendant will be subject to various restrictions and requirements. If

the defendant violates any condition of supervised release, the Court may order the
10
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defendant’s return to prison for all or part of the term of supervised release, which
could result in the defendant serving a total term of imprisonment equal to the
statutory maximum prison sentence of 10 years of imprisonment.

E. Special Assessment. The defendant will pay a $100.00 special

assessment per count at the time of sentencing.
VIII. POSITIONS REGARDING SENTENCE

In light of mutual consideration, the United States will seek a sentence
within the applicable sentencing guideline range as determined by the Court,
unless the defendant commits any act that could result in a loss of the downward
adjustment for acceptance of responsibility, in which case the United States may
recommend any term up to the statutory maximum. The defendant acknowledges
that the Court does not have to follow that recommendation. The defendant
reserves the right to request a sentence below the Sentencing Guidelines range as
determined by the Court and may seek a downward adjustment pursuant to 18
U.S.C. § 3553 ar USSG § 4A1.3(0)(1) from any sentence the Court may impose.

The Defendant acknowledges that the Court does not have to follow this
recommendation. The Defendant also acknowledges that the Court does not have
to grant a downward departure hased on the Defendant’s substantial assistance to
the United States, even if the United States chooses to file a motion pursuant to 18
U.S.C. § 8553(e)(1), USSG § 5K1.1, or Fed. R. Crim. F. 35. This Plea Agreement
does not require the United States to file any pre- or post-sentence downward

departure motion under USSG § 5K1.1 or Fed. R. Crim. P. 35. The United States

11
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reserves its right to defend any lawfully imposed sentence on appeal or in any post-
conviction litigation,

The defendant agrees that he will not seek early termination or reduction of
his term of supervised release.
IX. RESTITUTION

In exchange for benefits received under this Plea Agreement, the defendant
agrees to pay restitution in an amount determined by the Court, to be applied
towards the losses the defendant caused by his participation in the offenses,
whether charged or uncharged, pled to or not, and by all of his relevant conduct. 18
U.S.C. § 3663(a)8). The defendant cannot discharge his restitution obligation
through bankruptcy proceedings. The defendant acknowledges that restitution
payments and obligations cannot offset or reduce the amount of any forfeiture
judgment imposed in this case.
X, FORFEITURE
The defendant knowingly and voluntarily:

A. Agrees to the District Court imposing the civil judicial forfeiture or the

criminal forfeiture of:

1. 2007 Honda Accord EX Gray 4D Sedan, VIN 1HGCMb5G857A164507,

Nevada License Plate 452WV1L];
2. 2011 EXP Limited 5.4 4X4 Ford Expedition, Color: Sterling Gray
Metallic, VIN 1FMJU2A53BEF36389, Nevada License Plate 929VJR;
3. 14k white gold cluster stud earrings with four princess cut diamonds

surrounded by 16 round diamonds;
12
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4. Ladies stainless steel Breitling Lady Colt A72345 Watch with blue
Mother of Pearl dial, diamond bezel (28 diamonds), Serial No. 386210;

5. Ladies 14k white gold ring centered with one rectangle blue Tourmaline

with 45 diamonds;

6. Ladies Tanzanite (approx. 40 carats) platinum ring with 152 brilliant

diamonds;

7. Ladies 14k white gold with violetish red Garnet surrounded by 74

brilliant diamonds;

8. Ladies platinum oval shaped bluish green Tourmaline with 92 brilliant

diamonds;

9. Ladies 14k white gold ring, pear shaped cabochon cut black opal with

blue play of color and 50 diamonds;
10, Movado Womans watch with black in color face;
11.Edge Watch with brown leather like wrist band;
12.Tag Heuer lady's Watch silver in color;
13.Guect Watch gold in color;
14, Necklace, silver in color, with Tiffany pendant heart shaped;
15. Necklace, silver in color, with floral design pendant;
16.Bracelet gold in color with green in color stones;
17.Bracelet gold in color appeared to be broken at time of seizure;
18.Bracelet clear stone type;
19.Pair of Earrings with green in color stones;

20.Metal ring, yellow in color with green in color stones;
13
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21, Pair of Earrings tear drop shaped;

22, Pair of Earrings heart shaped;

23. Braided necklace, yellow in color;

24.Ring, silver in color with clear stones;

25.Pair of Earrings flower shaped;

26, Ring, silver in color with clear stones;

27.Pair of Earrings hoop shaped yellow in color;

28.Pair of Earrings, vellow in color with round white in color stones;

29.Thick Bracelet yellow in color;

30.Two (2) necklace like coils of wooden type beads;

31.Pair of Earrings, yellow in color;

32."L" shaped pendant yellow in color;

33.Three (3) rings, yellow in color: One (1) with clear type stones, Two (2)
with heart shaped designs;

34, Ring, white in color with clear stones;

35.Two (2) Rings vellow in color with blue in color stones;

36.Ring, yellow in color with green in color stone;

37.Ring, heart shaped with clear stones;

38.Two (2) Rings yellow in color with white in color stones;

39.Five Bracelets: Two (2) yellow in color; Two (2) yellow in color with name
plates on them "Lucas" and “"Joshua”; One (1) yellow in color with green
stones;

40. Necklace, white in color;
14
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41, Necklace, white in color with tear drop pendant;

42.0ne (1) Necklace, white in color with pink in color stone; One (1} pair of
earrings with pink in color stones;

43.0ne (1) Necklace, gold in color; and One (1) Bracelet gold in color;

44 One (1) pendant with picture; and One (1) round pendant yellow in color;
and

45.Pair of Earrings, orange in color

(all of which constitutes property);

B. Agrees to the District Court imposing an in personam criminal forfeiture
moeney judgment including, but not limited to, at least $1,300,000, and that the
property will be applied toward the payment of the money judgment;

C. Agrees to the abandonment, the civil administrative forfeiture, the civil
judicial forfeiture, or the criminal forfeiture of the property;

D. Abandoens or forfeits the property to the United States;

E. Relinquishes all right, title, and interest in the property;

F. Waives his right to any abandonment proceedings, any civil administrative
forfeiture proceedings, any civil judicial forfeiture proceedings, or any criminal
forfeiture proceedings of the property and the in personam criminal forfeiture
moeney judgment (proceedings);

G. Waives service of process of any and all documents filed in this action or any
proceedings concerning the property and the in personam criminal forfeiture

money judgment arising from the facts and circumstances of this case;

15
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H. Waives any further notice to him, his agents, or his attorney regarding the
abandonment or the forfeiture and disposition of the property;

I. Agrees not to file any claim, answer, petition, or other documents in any
proceedings concerning the property and the in personam criminal forfeiture
money judgment;

J. Waives the statute of limitations, the CAFRA requirements, Fed. R. Crim. P.
7, 11, and 32.2, all constitutional requirements, including, but not limited to, the
constitutional due process requirements of any proceedings concerning the in
personam criminal forfeiture money judgment;

K. Waives his right to a jury trial on the forfeiture of the property;

E. Waives all constitutional, legal, and equitable defenses to the forfeiture or
abandonment of the property and the in personam criminal forfeiture money
judgment in any proceedings, including, but not limited to, (1) constitutional or
statutory double jeopardy defenses and (2) defenses under the Excessive Fines or
Cruel and Unusual Punishments Clauses of the Eighth Amendment to the United
States Constitution;

M. Agrees to the entry of an Order of Forfeiture of the property and the in
personam criminal forfeiture money judgment to the United States;

N. Waives the right to appeal any Order of Forfeiture;

0. Agrees the property is forfeited to the United States;

P. Agrees that the in personam criminal forfeiture money judgment is
immediately due and payable and is subject to immediate collection by the United

States;
16
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Q. Agrees and understands the abandonment, the civil administrative
forfeiture, the civil judicial forfeiture, or the criminal forfeiture of the property and
the in personam criminal forfeiture money judgment shall not be treated as
satisfaction of any assessment, fine, restitution, cost of imprisonment, or any other
penalty the Court may impose upon the defendant in addition to the abandonment
or the forfeiture;

R. Acknowledges that the amount of the forfeiture may differ from, and may be
significantly greater than or less than, the amount of restitution; and

5. Agrees to take all steps as requested by the United States to pass clear title
of the property and of any forfeitable assets which may be used to satisfy the in
personam criminal forfeiture money judgment to the United States and to testify
truthfully in any judicial forfeiture proceedings. The defendant understands and
agrees that the property and the in personam criminal forfeiture money judgment
amount represent proceeds and/or facilitating property of illegal conduct and are
forfeitable. The defendant acknowledges that failing to cooperate in full in either
the forfeiture of the property or the disclosure of assets constitutes a breach of this
Plea Agreement.

X1, FINANCIAL INFORMATION AND DISPOSITION OF ASSETS

Before or after sentencing, upon request by the Court, the United States, or
the Probation Office, the defendant will provide accurate and complete financial
information, submit sworn statements, and/for give depositions under oath
concerning his assets and his ability to pay. The defendant will surrender assets

he obtained directly or indirectly as a result of his crimes, and will release funds
17
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and property under his control in order to pay any fine, forfeiture, or restitution in
the amount of $19,146.00 ordered by the Court.
XII. THE DEFENDANT'S ACKNOWLEDGMENTS AND WAIVERS

A.  Plea Agreement and Decision to Plead Guilty. The defendant
acknowledges that:

(1) He has read this Plea Agreement and understands its terms
and conditions;

(2) He has had adequate time to discuss this case, the evidence,
and this Plea Agreement with his attorney;

(3) He has discussed the terms of this Plea Agreement with his
attorney;

{4y  The representations contained in this Plea Agreement are true
and correct, including the facts set forth in Section IV; and

(65 He was not under the influence of any alcohol, drug, or
medicine that would impair his ability to understand the Agreement when he
considered signing this Plea Agreement and when he signed it.

The defendant understands that he alone decides whether to plead guilty or
go to trial, and acknowledges that he has decided to enter his guilty plea knowing
of the charges brought against him, his possible defenses, and the benefits and
possible detriments of proceeding to trial. The defendant also acknowledges that
he decided to plead guilty voluntarily and that no one coerced or threatened his to

enter into this Plea Agreement.

18
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B. Waiver of Appeal and Post-Conviction Proceedings. The defendant

knowingly and expressly waives: (a) the right to appeal any sentence imposed
within or below the applicable Sentencing Guideline range as determined by the
Court; (b) the right to appeal the manner in which the Cowrt determined that
sentence on the grounds set forth in 18 U.S.C. § 3742; and (c) the right to appeal
any other agspect of the conviction or sentence and any order of restitution or
forfeiture.

The defendant also knowingly and expressly waives all collateral challenges,
including any claims under 28 U.S.C. § 2255, to his conviction, sentence, and the
procedure by which the Court adjudicated guilt and imposed sentence, except non-
waivable claims of ineffective assistance of counsel.

The defendant acknowledges that the United States is not cbligated or

required to preserve any evidence obtained in the investigation of this case.

19
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XIII. ADDITIONAL ACKNOWLEDGMENTS

This Plea Agreement resulted from an arms-length negotiation in which
both parties bargained for and received valuable benefits in exchange for valuable
concessions. It constitutes the entire agreement negotiated and agreed to by the
parties. No promises, agreements or conditions other than those set forth in this
agreement have been made or implied by the defendant, the defendant’s attorney,
or the United States, and no additional promises, agreements or conditions shall

have any force or effect unless set forth in writing and signed by all parties or

confirmed on the record before the Court.
ElL G. RDGDEN,
ited $tatedfAttorney
Wi YR

ﬁr’gne! M. Poxplerantz
Assistant Unifed States Attorney

DATE B{Nﬂ({b @—Qﬁ\

Daniel Albregts
Counsel for the Defendant

parg_3ltelté MJQW

Robert W. Barnes
Defendant
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COOK & KELESIS, LTD.
LAWYERS

517 8. 9TH STREET

LAS VEGAS, NV 89101

Freedman, Dr. Sheldon
653 N. Town Center Dr., #308
LAS VEGAS, NV 89144

In Reference To: Fiamingo-Pecos Surgery Center

PROFESSIONAL FEES

06/09/17 MPC Review Complaint; review Operating Agreement; review Receiver's
Appointment; legai research.

06/11/17 MPC Review documents; review caselaw; draft Motion.

06/14/17 MPC Review and revise Motion.

Total Professional Fees

ADDITIONAL CHARGES

4% Administrative Expense - administrative expenses will be waived
if payment is received hy cash or check.

06115117

Total Additional Charges

TOTAL FEES & ADDITIONAL CHARGES

TOTAL AMOUNT DUE {Upon Receipt)

All bills are pavable upon receipt.

invoice No.: 65490
Invoice Date: 06/15/17
Acct. No. 170051
Hrs/Rate Amount
4.00 1,800.00
450.00thr
3.60 1,620.00
450.00/hr
0.40 180.00
450.00/hr

8.00 $3,600.00
I 4
i
Qty priceper TAICLD

1 144.00 144.00

$144.00
$3,744.00

$3,744.00

A late charge of 1-172 % per month {18% per anrem) will be assessed on alf balances 30 days overdue;

Muke Checks Payable: Baifus Cook & Kelesis, Lid, EIN 86-0020466
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