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1 RIS 
2 Steve Morris, NV Bar No. 1543 

Ryan M. Lower, NV Bar No. 9108 
3 MORRIS LAW GROUP 

411 E. Bonneville Ave., Ste. 360 
4 Las Vegas, Nevada 89101 
5 Telephone: (702) 474-9400 

Email: sm@morrislawgroup.com 
6 Email: rml@morrislawgroup.com 

7 Attorneys for Defendants 

8 
Dickinson Wright, PLLC, 
Jodi Donetta Lowry, Jonathan M.A. 

9 Salls, Eric Dobberstein, and 
Michael G. Vartanian 

10 

11 
DISTRICT COURT 

12 CLARK COUNTY, NEVADA 

13 TAE-SI KIM, an Individual, and ) Case No. A-17-756785-C 
JIN-SUNG HONG, an Individual, ) 

14 ) Dept. No. XXIV 
15 Plaintiffs, ) 

v . ) 
16 ) 
17 GIBSON LOWRY BURRIS, LLP, ) REPL Y IN SUPPORT OF 

(now known as GIBSON LOWRY, ) DICKINSON WRIGHT'S MOTION 
18 LLP), a Nevada limited liability ) TO DISMISS 

partnership; DICKINSON ) 
19 WRIGHT, PLLC, a Nevada ) 
20 Professional limited liability ) Date of Hearing: September 26,2017 

21 
company; STEVE A. GIBSON, ESQ., ) Time of Hearing: 9:00 a.m. 
an Individual; JODI DON ETTA ) 

22 LOWRY, ESQ., an Individual; ) 
JONATHAN M.A. SALLS, ESQ., an ) 

23 Individual; ERIC DOBBERSTEIN, ) 

24 
ESQ., an Individual; and MICHAEL ) 
G. VARTANIAN, ESQ., an ) 

25 Individual; and DOES I through X, ) 
inclusive, and ROE BUSINESS ) 

26 ENTITIES XI through XX, inclusive, ) 

27 ) 
Defendants. ) 
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1 I. INTRODUCTION 

2 The applicable law compels dismissing this lawsuit, with 

3 prejudice, because: 

4 

5 

6 

7 

8 

9 

10 

11 
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13 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(1) Under 28 US.C. § 1367(d), the statute of limitations 

against Damus was suspended from March 2, 2010 until September 4, 2015 

when the federal action was finally dismissed. Because the statute of 

limitations did not expire until April, 2017, plaintiffs could have sued 

Damus in state court any time until April, 2017. When Dickinson Wright 

terminated its representation of plaintiffs on July 30, 2015, it clearly advised 

plaintiffs of their ability to sue Damus in state court. 

(2) Alternatively, based on Nevada's litigation tolling rule, 

plaintiffs' legal malpractice claim against Damus did not accrue until the 

conclusion of the federal action when their damages became certain. 

(3) Under the attorney judgment rule, Dickinson Wright's 

exercise of professional judgment as to when plaintiffs could re-file their 

claims against Damus in state court is not, as a matter of law, actionable. 

(4) Even if the Court were to disregard the Federal and 

Nevada tolling rules, the plaintiffs' claims against Dickinson Wright are 

nevertheless time-barred under NRS 11.270. 

The Court should also disregard the new facts plaintiffs allege 

in their opposition, which were not included or referred to in their 

complaint, and deny plaintiffs' request for leave to amend its allegations 

against the defendants because plaintiffs failed to submit any proposed 

amended pleading, and because amendment would be futile. 

2 



1 II. ARGUMENT 

2 

3 

A. Under 28 U.S.C. § 1367(d), Plaintiffs Could Have Brought 
Their Claims Against Damus in State Court After the Federal 
Action was Dismissed on September 4, 2015. 

4 In their opposition, plaintiffs contend their "original claims did 

5 not continue to toll during the Federal [Action] after Damus was 

6 dismissed", and conclude that their "claims against Damus had to be 

7 brought no later than December 6, 2012." Opp. 8;8-10,10:6-7. Plaintiffs do 

8 not, however, identify any allegations in the complaint or develop any 

9 argument from authority to support this plainly wrong contention. 
10 Plaintiffs' opposition fails to even acknowledge, much less 

11 corne to grips with, 28 U.S.C. § 1367(d) and the cases interpreting this 

12 statute that were analyzed in the motion to dismiss. Their failure to 

13 address the federal tolling statute confirms that it is fatal to their claims 

14 against the defendants. 
15 Accepting the allegations in the complaint as true and applying 

16 tolling under 28 U.S.C. § 1367(d), the 2-year statute of limitations for 

17 plaintiffs' claims against Damus began running in September 2009 (CompI. 

18 <JI 27), and ran for five months until it was suspended on March 2, 2010 when 

19 the amended complaint, which included the claims against Damus, was 

20 filed in the Federal Action. CompI. <JI18. It remained suspended until 

21 thirty days after that action was dismissed with prejudice on September 4, 

22 2015. Ex. F, Civil Docket for Case No. 2:09-cv-02008, at ECF No. 426; In re 
23 Vertrue Inc. Mktg. & Sales Practices Litig., 719 F.3d 474, 481 (6th Cir. 2013); 

24 Turner v. Kight, 406 Md. 167, 173,957 A.2d 984, 987 (2008); Goodman v. 
25 

26 

27 

28 

3 



1 BestBuy, Inc., 777 N.W.2d 755, 761-62 (Minn. 2010); Oleski v. Dep't of Pub. 

2 Welfare, 822 A.2d 120, 126 (Pa. Commw. Ct. 2003).1 

3 On September 4, 2015 the statute and the remaining 18 months 

4 on the claims against Damus began to run again until it ran out in April 

5 2017. Id. Plaintiffs could have commenced an action against Damus in 

6 state court during that 18 month period, as they had been advised they 

7 could do by Dickinson Wright on July 30, 2015, when the firm terminated 

8 its representation of them. (CompI. ~ 29); Ex. A, Email from Vartanian to 

,9 Kim.2 

10 

11 

12 

B. Alternatively, Plaintiffs' Legal Malpractice Claim Against 
Damus in State Court Did Not Accrue until the Conclusion of 
the Federal Action When Their Damages Became Certain. 

Plaintiffs ignore the facts alleged in their complaint, 

13 misapprehend the arguments in Section III. C of the motion to dismiss, and 

14 contend that the moving defendants knew of the damages Damus's 

15 breaches caused when GLB filed the amended complaint to include claims 

16 against Damus in the Federal Action. Opp. 9:19-26, 10:10-13. This 

17 argument misses the mark because the issue before the Court is when 

18 plaintiffs' legal malpractice against Damus accrued under state law-not 

19 when they believed they suffered damages. 
20 Although it is not entirely clear what plaintiffs are arguing in 

21 their opposition, defendants do not dispute that plaintiffs alleged in the 
22 

23 
1 Tellingly, plaintiffs' opposition completely fails to address the legal 

24 authority set out in Dickinson Wright's motion regarding 28 U.s.C. § 
25 1367(d). 

26 2 The Court may properly consider on a motion to dismiss the entirety of 
documents incorporated or referenced in the complaint. Breliant v. 

27 Preferred Equities Corp., 109 Nev. 842,847,858 P.2d 1258, 1261 (1993); Lazy Y 
Ranch LTD v. 24 Behrens, 546 F.3d 580, 588 (9th Cir. 2008); Dettling v. U.S., 

28 948 F. Supp. 2d 1116, 1123 (D. Hawaii 2013). 

4 



o 

1 amended complaint in the Federal Action that Damus's breach had caused 

2 them to suffer damages. In point of fact, this issue was the subject of 

3 briefing in the Federal Action. Defendants explain this point in the motion, 

4 at 6:6-7:8, by showing that: 

5 (1) GLB filed an amended complaint on plaintiffs' behalf in 

6 the Federal Action (CampI. <[ 18); 

7 (2) the amended complaint alleged state law claims against 

8 Damus for legal malpractice, negligence, and unjust enrichment (ld.; Ex. D, 

9 Am. CampI. <[<[ 200-223, 389-396, 406-407); 

10 (3) Damus moved the federal court to dismiss the claims 

11 against him for lack of subject matter jurisdiction, arguing that the claims 

12 against him were premature because "until the underlying dispute [was] 

13 resolved it [was] too early.to know whether Plaintiffs [had] suffered any 

14 damages as a result of any alleged conduct by Damus, and the claims 

15 against Damus should be dismissed" (CompI. <[ 22; Ex. E, Damus's Mot. to 

16 Dismiss at p. 11); 

17 (4) Dickinson Wrightfiled plaintiffs' opposition to Damus's 

18 motion to dismiss (CampI. <[ 23); 

19 (5) the federal court granted Damus's motion to dismiss in a 

20 non-final and non-appealable order (CampI. <[ 25; Ex. F, Civil Docket for 

21 Case No. 2:09-cv-02008, at ECF No. 117); and 

22 (6) Dickinson Wright expressly advised plaintiffs that their 

23 claims against Damus could be brought at the conclusion of the Federal 

24 Action (CampI. <[ 39); and 

25 (7) the Nevada Supreme Court has declared that "[t]he two-

26 year statute of limitations in NRS 11.207 ... is tolled against a cause of 

27 action for attorney malpractice, pending the outcome of the underlying 

28 lawsuit in which the malpractice allegedly occurred." Brady, Vorwerck, 

5 
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1 Ryder & Caspino v. New Albertson's, Inc., 130 Nev. Adv. Op. 68,333 P.3d 229, 

2 235 (2014). Nevada courts apply this tolling rule because "[w]here there 

3 has been no final adjudication of the client's case in which the malpractice 

4 allegedly occurred, the element of injury or damages remains speculative 

5 and remote, thereby making premature the cause of action for professional 

6 negligence." Semenza v. Nev. Med. Liab. Ins. Co., 104 Nev. 666,668, 765 P.2d 

7 184, 186 (1998). The underlying federal litigation in which Damus was 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

alleged to have committed malpractice did not finally conclude until 

September 4, 2015, when it was dismissed with prejudice. Ex. F, Civil 

Docket for Case No: 2:09-cv-02008, at ECF No. 426. That is the date of "final 

adjudication" referred to in Semenza. For this reason, plaintiffs' legal 

malpractice claim against Damus did not accrue until September 4, 2015, 

irrespective of whether plaintiffs suffered damages as a result of his alleged 

malpractice before that time. Thus, under Nevada law, they still had until 

September 4, 2017, to sue Damus for malpractice, but did not do so. For 
, 

this reason, the claims against Dickinson Wright for failing to sue Damus 

on or before September 2011 (as alleged in paragraph 37 of the complaint) 

or December 6, 2012 (as alleged in the opposition at 10:7) are not actionable, 

as a matter of law, and should be dismissed, with prejudice. 

C. The Court Should Dismiss the Complaint Based on the 
Attorney Judgment Rule. 

Plaintiffs also failed to respond to defendants' argument that 

the Court should dismiss the complaint based on the attorney judgment 

rule. Mot. at 14:1-28. Their failure to oppose this substantive and 

dispositive argument is an admission of the argument's merit, and that the 

complaint should be dismissed. See EDCR 2.20(e). 

Moreover, as explained in the motion, the Nevada Supreme 

Court has not addressed the effect of 28 U.S.C. § 1367(d)'s tolling rule on 

Nevada's statute of limitations. But based on the authorities cited in 

6 
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1 defendants' motion and ignored by plaintiffs, the statute of limitations 

2 against Damus was suspended from March 2, 2010 until September 4, 2015, 

3 and did not expire until April, 2017. Thus, as a matter of law, plaintiffs 

4 cannot establish that Dickinson Wright committed malpractice, because 

5 Dickinson Wright reasonably advised them, based upon the available legal 

6 authority, that they could sue Damus at the conclusion of the Federal 

7 Action. For this reason, the Court should also apply the attorney judgment 

rule and dismiss the complaint. 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D. Even if the Court Were to Disregard the Federal and Nevada 
Tolling Rules, the Plaintiffs' Claims are Nevertheless Time
barred Under NRS 11.270. 

The complaint alleges the plaintiffs sustained damages in 

September 2011, which is the date the plaintiffs allege a claim against 

Damus should have been made. CompI.,.-r,.-r 20,27,37. The plaintiffs knew 

Dickinson Wright had not filed claims against Damus in state court after 

they were dismissed in the Federal Action on December 6, 2010 because the 

complaint specifically alleges "Defendants represented to Plaintiffs that a 

claim against Damus could be brought at the end of the United States 

District Court case." CompI.,.-r 39. 

Plaintiffs did not file this action until June 12,2017, which is 

more than 4 years after plaintiffs allegedly sustained damages in 

September 2011, and more than 2 years after plaintiffs knew or should have 

known of the material facts which constitute their alleged malpractice 

claims, i.e., Dickinson Wright had not re-filed their claims against Damus 

after the federal court dismissed them in December 2010. Therefore, on the 

facts pleaded and established in the documents referred to in their 

pleading, pIaintiffs' claims are time-barred under NRS 11.207. 

7 
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E. The Court Should Disregard the New Facts that Plaintiffs 
Allege in Their Opposition. 

Defendants moved to dismiss the complaint filed and served by 

plaintiffs, which is not the complaint the plaintiffs address in their 

opposition (the "Complaint in Opposition"). Although the plaintiffs may 

wish they had filed the Complaint in Opposition, it is not before the Court. 

The Court should disregard the new allegations and evidence in the 

opposition, which are not included or referred to in plaintiffs' complaint, 

including: (1) Mr. Vartanian's June 14,2017 email and discussion thereof 

(Opp. 2:27-3:11); (2) the allegations claiming that plaintiffs retained Damus 

to prevent the foreclosure of their property and the subsequent loss of that 

property (Opp. 5:17-22, 8:11-9:2); and (3) the additional claims plaintiffs 

"may have" against defendants, which were not alleged in the complaint 

(Opp. 10:14-11:7) because defendants' motion addresses the complaint on 

file, not a fanciful complaint cobbled together to distract the Court's 

attention from the substantive, incurable defects in the plaintiffs' case 

against the defendants. 

F. The Court Should Deny Plaintiffs' Request for Leave to 
Amend Because They Failed to Comply with EDCR 2.30(a) 
and Because Amendment Would Be Futile. 

EDCR 2.30(a) requires that "[a] copy of a proposed amended 

pleading must be attached to any motion to amend the pleading", and a 

request for leave is properly denied if no proposed amended pleading is 

attached. See Pletcher v. Boulevard Theater, LLC, No. 66196,2016 WL 

1567055, at *2 (Nev. Apr. 15,2016) (unpublished disposition) (holding 

"district court did not abuse its discretion in denying appellant's motion for 

leave to amend the first complaint because he never provided the court 

with a proposed amended complaint as an attachment to his request") 

(citing EDCR 2.30); see also Arcenas v. Mortgageit, Inc., No. 68178,2016 WL 

3943342, at *3 (Nev. App. July 13, 2016) (unpublished disposition) (holding 

8 
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1 district court did not abuse its discretion in denying the request to amend 

2 the complaint where plaintiff, who was coincidentally represented by the 

3 same counsel (Mr. Phillips) in this case, "failed to attach the required 

4 proposed amended complaint to their single-sentence request for leave to 

amend, which was included in their opposition to the motions to dismiss"). 5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Here, plaintiffs did not file a motion for leave to amend, nor did 

they submit a proposed amended complaint. Instead, they made their 

improper request to amend in their opposition to this motion to dismiss. 

Opp. at 12:5-8. Therefore, the Court follow should follow the Pletcher and 

Arcenas cases and deny plaintiffs I request to amend for failure to comply 

with EDCR 2.30. 

Although Rule 15(a) provides that leave to amend "shall be 

freely given when justice so requires", justice does not require the Court to 

allow amendment when the "proposed amendment would be futile." 

Allum v. Valley Bank of Nev., 109 Nev. 280,287,849 P.2d 297, 302 (1993). A 

motion to amend a complaint is futile when the motion offers no new set of 

facts or legal theory, or fails to state a cognizable claim on which relief 

could be granted. Gardner v. Marti1'!o, 563 F.3d 981, 991-92 (9th Cir. 2009). 

Even if the Court were to consider plaintiffs' request to amend, 

which it should not, it does not explain how they would cure the 

deficiencies in the current complaint. Moreover, plaintiffs fail to discuss or 

overcome the bar of limitations that defendants have pointed out to the 

Court. Because they do not tender new facts or cognizable legal theories to 

support their infirm claims against defendants, the Court should deny their 

request for leave to amend and bring this tortured litigation to a close. 

9 
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1 III. CONCLUSION 

2 
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25 
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28 

For the reasons discussed in the motion to dismiss and in this 

reply, the Court should dismiss the complaint without leave to amend. 

By:/-------z~---------
. Steve Morris, NV Bar No. 1543 
Ryan M. Lower, NV Bar No. 9108 
411 E. Bonneville Ave., Ste. 360 
Las Vegas, Nevada 89101 

Attorneys for Defendants 
Dickinson Wright, PLLC, 
Jodi Donetta Lowry, Jonathan M.A. 
Salls, Eric Dobberstein, and 
Michael G. Vartanian 
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1 CERTIFICATE OF SERVICE 

2 Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and B.D.C.R. 8.05, I 

3 certify that I am an employee of MORRIS LAW GROUP and that on the 

4 date below, I caused the following document to be served via the Courfs 

5 Odyssey E-Filing system: REPLY IN SUPPORT OF DICKINSON 

6 WRIGHT'S MOTION TO DISMISS. The date and time of the electronic 

7 proof of service is in place of the date and place of deposit in the mail. 

8 TO: 
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28 

Brandon L. Phillips, NV Bar No. 12264 
BRANDON L. PHILLIPS, ATTORNEY AT LAW, PLLC 
1455 E. Tropicana Ave., Suite 750 
Las Vegas, Nevada 89169 
blb@abetterlegalpractice.com 

Attorneys for Plaintiffs 

DATED this jq./i- day of September, 2017. 

BY:RIh~~ 
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