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D.P. VAN BLARICOM, Inc.
MPA, FBI-NA, CHIEF of POLICE (Ret)

POLICE PRACTICES EXPERT
835 91ST lane N.E.

Bellevue, Washington 98004-4811
(425) 453-0082 FAX 453-3263 E-Mail dvbinc@aol.com

Federal Rule 26 (a) (2) (B)
R POLICE PRACTICES EXPERT

January 7, 2014 Amended May 15, 2014

1. My name is D.P. Van Blaricom and I make this report on behalf of
plaintiff in the United States District of Nevada 2:13-cv-01546-JCM-PAL filing of
Paulos v. Las Vegas Metropolitan Police Department, et al. under my file 14-
1789.

2. My law enforcement career has spanned over fifty-seven years of
active employment to date:

a. Twenty-nine years of continuous police service, during which I was the
Chief of Police of Bellevue, Washington for the last eleven of those
years;

b. Thereafter, I have been engaged as a police practices consultant for
an additional twenty-eight years;

c. In fact, the 9th Glenn v. Washington County,
Oregon (2011) describes me as pert witness, a former
Bellevue, Washington Chief of Police with a law enforcement career

.
3. A detailed statement of my qualifications, experience, training and a list

Both my fee
schedule for services and a list of my deposition and trial testimony for the

My areas of expertise in the police arts and sciences include but are not limited
to: police administration, policies, practices, procedures and standards of care;
police use of force; internal investigation and discipline. As a police practices
expert, I have testified in state and federal courts for both plaintiffs and
defendants throughout the United States.

4. Cal Potter, III retained my services on January 6, 2014 to review the
facts and circumstances of the injurious arrest of Cristina Paulos (plaintiff) by Las
Vegas Metropolitan Police Department (LVMPD) officers (defendant officers) on
August 7, 2011 (Sunday) at approximately 1515 hours (3:15 PM). I have

counsel and this report was prepared in
reliance upon my review of the following documents:

a. Amended Complaint;
b. Answer;
c. Defendant LVMPD Initial Disclosure;
d.

1) First Interrogatories,

001596
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2) Second Requests for Admissions,
3) First Supplement to Early Case Conference Production,
4) Second Supplement to Case Conference Production;

e. LVMPD reports 110807-2714;
f.
g.
h.
i. National Law Enforcement Policy Center:

1) 001 Use of Force,
2) 007 Investigation of Employee Misconduct,
3) 070 Dealing with the Mentally Ill,
4) 089 Arrests.

5. I have reviewed the following additional documents since submitting
my January 7, 2014 preliminary report:

j. Report of defense expert John Ryan;
k.

1)
2)

l. ntal Disclosure Statement;
m. LVMPD Policies and Procedures:

1) 6/002.00 Use of Force,
2) 6/005.01 Crisis Intervention Team (CIT),
3) 6/006.00 Arrest Procedures and Declaration of Arrest;

n. LVMPD Use of Force training.
6. It is my customary practice to evaluate the objective reasonableness of

police conduct on a case-by-case basis from the perspective of a former Chief of
Police, career law enforcement officer and nationally recognized police practices

ly:
a. My training and experience as a police officer, who was required to

make arrests in the performance of my law enforcement duties;
b. My training and experience as a police supervisor, who was assigned

to conduct internal investigations;
c. My training and experience as a police supervisor and commander,

who was assigned to train police officers on patrol procedures and use
of force;

d. My training and experience as a police supervisor and commander,
who had to evaluate the performance of my subordinate police officers;

e. My training and experience as a chief of police, who had to hire, train,
assign, administer and, as may be necessary, discipline and/or
terminate police officers;

f. My training and experience as a chief of police, who had to develop
and administer policies and procedures for directing police officers
under my command;

g. My training and experience as a chief of police, who had to review
internal investigations and make the final administrative decision on
whether to sustain or not sustain allegations of misconduct;
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h. My service as an elected city council member, after my retirement as
chief of police;

i. My continuing training, as is supplemented by an ongoing review of
professional publications, that addresses contemporary developments
in my areas of expertis

j. Additionally, I have served as a police practices expert in 1,700+
matters of police-

whether or not a particular fact pattern was objectively reasonable
under the totality of circumstances.

7. My method of forensic analysis is to compare the specific facts of each
d

professional standards of care:
a. State and federal appellate court decisions such as Graham v. Connor

and similar citations,
b. National Law Enforcement Policy Center model policies and similar

publications.
8. My use of certain terms (i.e. ,

, ,
, , , etc.) merely reflects my training

and experience, in applying reasonable standards of care to polic
conduct, and does not presume or imply a statement of any legal opinion.

9. Similarly, my use of certain terms (i.e. , ,
, , , , etc.) merely reflects my

training and experience in reviewing triage and/or autopsy reports and does not
presume or imply a statement of any medical opinion.

10. This incident involved use of force, which I have hereafter briefly
l police practice.

a. Police officers, police trainers and police practice experts may not
express legal opinions on use of force:

1) But, they are trained to know and understand how much force
may be used in the lawful performance of a police duty,

2) And, w dictates officer training, not the other way
;

b. Both justification for and limitation on police use of force have been
clearly established by the United States Supreme Court, which
supercedes any contradictory state statutes or local police policies:

1) Tennessee v. Garner, 471 U.S. 1, 105 S. Ct. (1985),
2) Graham v. Connor, 490 U.S. 386, 109 S. Ct. (1989);

c. These seminal use of force decisions are further interpreted by the
United States Circuit Courts (1st through 11th), thereby further clarifying
legal standards that will be individually applied within each Circuit;

d. American police officers MUST COMPLY (emphasis supplied) with
these legal standards;

e. From a police practices perspective, the fundamental issues in any use
of force are:
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1) Was force reasonably necessary under the totality of
circumstances?

2) If force was reasonably necessary, was the amount or degree of
force used reasonable under the totality of circumstances?

f. Specific factors that police officers are trained to evaluate, in
determining the amount or degree of force to be used, are:

1) Use of deadly force:
a) Is there probable cause to believe that a criminal

suspect poses an threat of death or serious
physical injury to the officers or others?

(1) means ,
(2) means ,

b) And where feasible, has some warning been given?
2) All uses of force:

a) What is the severity of the crime at issue?
b) Does the suspect pose an threat to the

safety of the officers or others?
c) Is the suspect actively resisting arrest or attempting to

flee?
3) Situational factors also affect decision making:

a) The use of force must be judged from the perspective
of a reasonable officer on the scene and not from the
20/20 vision of hindsight,

b) Allowance must be made for the fact that officers are
often forced to make split-second judgments, about the
amount of force that is necessary in a particular
situation, in circumstances that are tense, uncertain and
rapidly evolving

c) irrelevant;
4) In all cases, THE TYPE AND AMOUNT OF FORCE USED

MUST BE OBJECTIVELY REASONABLE UNDER THE
TOTALITY OF CIRCUMSTANCES (emphasis supplied);

g. There are varying methods of applying force that may be justifiably
used by an officer in response to a reasonably perceived threat and
are, in ascending order, as follows:

1) Officer presence,
2) Voice command,
3) Escort or soft hand hold,
4) Intermediate pain compliance ALL less-lethal -inflicting

MUST COMPLY (emphases supplied)
with the Graham v. Connor
standard:

a) Hands on,
b) Oleoresin capsicum (OC pepper) aerosol spray,
c) TASER (electronic control weapon),
d) Baton,
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e) Impact projectiles,
5) K-9 bite,
6) Firearm;

h. An officer is not required to progress sequentially through the afore
described , however, and may immediately respond with the
appropriate level of force to overcome whatever level of resistance is
being encountered on a case by case basis;

i. As previously explained herein, the ONLY (emphasis supplied)
constitutional standard for use of force is

:
1) Department policy and/or procedure may require a more

restrictive use of force but does not create a constitutional
standard,

2) in any degree does not create a constitutional
standard;

j. My further analysis of this incident will be within the context of the
foregoing explanation of police practice for use of force in the United
States.

11. Based upon my training, experience and a careful evaluation of the
totality of circumstances in this matter, it is my considered professional opinion
that the following facts appear to be supported by the record:

a. Plaintiff is described as:
1) Age 31 years (at time of arrest),
2) 5 feet 3 inches tall,
3) 150 pounds,
4) Diagnosed as bi-polar;

b. Plaintiff was involved in a motor vehicle accident, whereupon she
began demonstrating bizarre behavior;

c.
;

d. LVMPD has adopted a specific policy and procedure for using specially
trained CIT officers to interact with the mentally ill generally and

specifically:
1)

appropriate to the needs of the individual i ,
2) ,
3)

;
e. Plaintiff was more probably than not in the manic phase of a bi-polar

psychotic episode:
1) Therapist Mark Premselaar made that post incident evaluation;
2) Processing defendant Officer Jeffrey Swan described her as

being in a state of
f. Defendant Officer Aaron Baca encountered plaintiff at the accident

scene and a surveillance video recorded the sequence of events:

001600

001600

00
16

00
001600



6

1) Officer Baca physically directed
2) Plaintiff turned away from him,
3) Officer Baca physically directed plaintiff back to him,
4) Plaintiff reached toward Officer Baca,
5) Thereupon, Officer Baca took plaintiff down to the asphalt

roadway in approximately 5/6 seconds, where she struggled,
6) Palms Security Officer Jeannie Houston arrived approximately

28/29 seconds later and assisted Officer Baca in securing
plaintiff,

7) Both Officer Baca and Security Officer Houston continued to
physically hold plaintiff down against the asphalt (video ended
shortly thereafter);

g. rface on a hot Las Vegas
mid-afternoon in August for an undetermined duration produced severe
burns that required hospitalization, subsequent restorative surgery and
further ongoing treatment (see photos for graphic illustration):

1) Left cheek,
2) Left outer calf and thigh,
3) Right upper thigh,
4) Right buttock.

12. Based upon my training, experience and a careful evaluation of the
totality of circumstances in this matter, it is my considered professional opinion
that plaintiff was a victim of unreasonable force. In reaching that conclusion I
was especially mindful of the following information from the record:

a. All of the information previously described herein;
b. Plaintiff has very little recall of the incident, as is typical of a psychotic

episode, but does remember:
1) The of being burned (page 76 line 7-20, page 77 lines 1-

5, page 82 lines 5-7 and page 146 lines 8-13),
2) Her continual (page 46 lines14-15, page 79 line 4

and page 82 line 17);
c. Regardless of whether or not there was probable cause to detain

and/or arrest plaintiff, it was absolutely unconscionable for ANY
(emphasis supplied) police officer to leave a secured person in a
position of direct contact with a surface so hot as to cause the extreme
burn injuries suffered by plaintiff (again, see photos for graphic
illustration);

d. To have done so demonstrates deliberate indifference to the probable
consequences of such an obvious disdain for human suffering and
clearly amounts to an objectively unreasonable use of excessive force,
especially after plaintiff was clearly secured and under complete police
control.

13. I have reviewed the report of defense expert John Ryan and offer the
following rebuttal thereto:

a. Mr. Ryan is a retired Captain (2002) from the Providence, RI Police
Department and an attorney, with whom I am familiar;
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b. Mr. Ryan describes plaintiff as a (twice) and I must
confess, if that is police practice terminology, I am unfamiliar therewith
and cannot comment;

c. Mr. Ryan has apparently ignored the fact that plaintiff ongoing
behavior demonstrated that she was experiencing a bi-polar psychotic
episode:

1) While police officers are not expected to diagnose a specific
mental illness, they are trained to recognize bizarre behavior
and make the connection to react accordingly (note: LVMPD
concedes this fact in Answer to Interrogatory No. 15),

2) Clearly, under this undisputed fact pattern, plaintiff needed to be
humanely taken into custody during a medical emergency and
reasonable force may be used in accomplishing that task;

d. The central issue in this case, however, is that after plaintiff was taken
down to a hot asphalt street in Las Vegas on an August mid-afternoon,
she was then both held and left there for a sufficient amount of time to
sustain the severe burns that have been previously described herein
(again, see photos for graphic illustration);

e.
1) There is provided to date of how

, however, qualified medical
opinion may be relied upon to estimate the duration of that
exposure, based upon the severity of burning

2) And, in an apparent effort to blame victim for her own injuries,
,

a) As any adequately trained police officer should know,
persons in a psychotic state often do not feel pain,
although that in no way lessens their injuries,

b) That is one reason police officers have a duty to prevent
unnecessary injuries to prisoners, who they have taken
into custody,

3) Otherwise and by analogy, a police officer could place a
prisoner against any excessively hot surface and, as long as
he/she , merely leave him/her
exposed to the inevitable burns I hope Mr. Ryan would agree,
as either police practices expert or attorney, that such a
proposition simply makes NO SENSE (emphasis supplied);

f. Additionally, mental illness is a protected disability, under the
Americans with Disabilities Act (ADA) ounsel may wish
to explore further discovery on that specific source of liability as well;

g. In summary, Mr. Ryan has simply failed to address the central issue of
this matter and nothing in his report has caused me to change any of
my earlier stated opinions.

14. I am prepared to testify to these opinions at deposition or trial, if called
upon to do so.
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15. If I am provided with further documentation for my review, I may have
additional opinions.

/s/ D.P. VAN BLARICOM
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Las Vegas, Nevada, Thursday, October 19, 2017

[Case called at 10:25 a.m.]

THE LAW CLERK: Case number A716850.

MR. BLUT: Good morning, Your Honor. Elliot Blut for the

plaint iff .

MR. ANDERSON: Good morning, Your Honor. Craig

Anderson on behalf of the police department and Off icer Baca.

MR. SMERBER: Good morning, Your Honor. Just in

Smerber of the Moran law firm on behalf of the defendants Jeannie

Houston and FCH1 LLC, which is the Palms.

THE COURT: Okay. You can have a seat and relax. Mr.

expect

let me see how I can say this. The thing about law yering and now

judging for me for six-and-a-half years is it should alw ays be an

judges

and then ret ire. You know , because you learn something along the

w ay and you evolve.

You know , I do f ind it en

conventional w isdom that I see sometimes in the judicial corps and

amongst law yers, that somehow if you do criminal cases, that

here to tell you that, in my view , the amount of civil law on its face
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think for law yers and judges, involves your mind at such a level that

just w hat I think.

th, the

Nevada Supreme Court aff irmed a decision that I made in a reported

decision of 20

long, though, 20 pages. And that decision had to do w ith the idea

of the Five Star

one on the hit list of the advanced opinions and it happens to be a

20 page aff irmance, not a bad day for you as a judge, really. You

of it is, I looked at that and I looked at your case here and I thought

about it and

that just came out.

k I should have

done something different the f irst t ime around. If w e look at Judge

you know , as I

ic w ay. We know how

I did it. But really, it w as actually the recent pleadings that came to
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my attent ion in this motion, you know , continued on.

As you know , there w as a motion for reconsiderat ion that

had been briefed but never decided. If you look at the

reconsiderat ion pleadings, in part they bring up this idea of the

Graham factors. And so, it seems like the part ies in our case, that is

all the law yers here in the courtroom today, engaged themselves in,

you know , in a reconsiderat ion motion posture, telling me and us in

Department 32 here how the Graham factors w ork and how they

w ould apply, you know , here.

And so, that caused me to look at w hat Judge Mahan did

more. And it occurred to me that though I found a bit of a technical

dist inction the first t ime I dealt w ith this, given that the

reconsiderat ion pleadings w ant me to engage myself in a Graham

factors analysis, and given that I had this aff irmance and it made me

think, you know , I need to really, you know , if my case is going to

be one of the ones that now is used to talk about these, you know ,

preclusion and w hat have you, you know , I need to make sure I

follow that standard the best I can.

make specif ic f indings on Graham, the case Graham. And though he

might have made it as I f irst found for one legal reason, he did make

that the Federal Court decided the issue under Graham. And so,

001662

001662

00
16

62
001662



Page 5

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

You know , w hen you file a motion for reconsiderat ion, the idea is

not afraid to say it . My prior decision, I think, w as erroneous. I

made a mistake.

should have done something dif ferent, and so it could be this is a

w hole lot or it could be that maybe more specif ically Mr. Anderson,

e it going

into our hearing today. But, Mr. Anderson, let me stop talking and

MR. ANDERSON: Based upon w hat you said, Your Honor,

,

happy to address it. Thank you.

THE COURT: Okay, fair enough. Mr. Blut?

MR. BLUT: Well yes, Your Honor. Just on that specif ic

point that for the issue preclusion it has to be necessary to the

findings. And so the findings that Judge Mahan made, he then

w e all know w hat it says.

THE COURT: Yeah.

MR. BLUT: But he then shif ts gears and w here he grants

the summary judgment is he says, the Court f inds Off icer Baca to
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not violate a clearly established right and qualif ied immunity applies

to him and the police defendants on the claim.

THE COURT: Yeah.

MR. BLUT: And so, it also has to be that the other

f indings in his order are not appealable because they have nothing to

do the Ninth Circuit is not going to let you appeal f indings that are

made that are not necessary to the decision.

I th

w hereas Judge Mahan talks about the Graham

sed on the Graham

summary judgment.

THE COURT: But he does make specif ic f indings as to

each and every one of the factors on a number of pages here.

MR. BLUT: Sure, but those issues w ere not as I say, it

w as not necessary to

n

THE COURT: Okay. Fair enough.

MR. ANDERSON: Brief ly, Your Honor, I could, you know , I
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qualif ied immunity, a judge can make a decision on w hether the

force used w as reasonable or w hether qualif ied immunity applies or

both.

specif ically f inds that the force w as reasonable. And then w hen he

goes to the qualif ied immunity analysis now , qualif ied immunity

applies if an off icer violated the Constitut ion. The off icer can then

say, but the law regarding that use of force w as not clearly

established. And what he says is even if Off icer Baca used

excessive force, so

order, w hich is called a Monell the police

department. Sect ion 1983 claims are against the individual off icer.

The department cannot be responsible. The department can only be

custom, policy or pract ice. Now , if an off icer violated the

Constitut ion, but is granted qualif ied immunity , the Monell claim as

ality claim, w ould go forw ard.

Here Judge Mahan says in one paragraph, here the Court

has already here the Court

has already determined that LVMPD officers did not vio

Fourth Amendment right. And then the Ninth Circuit upheld that.

So, I think --

more about it , but I
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THE COURT: Okay. Mr. Smerber, you probably w ould

take the posit ion that if I follow w hat Judge Mahan said and find it

to be inclusive, w here he says, a tw o-minute and forty-second delay

ground, such a delay is not unreasonable considering the off icers

arrived to a scene involving a mult i-vehicle accident, multiple

bystanders, an individual restrained on the ground, and a w inded

off icer. It is thus reasonable to take a few minutes to assess the

scene before moving a suspect that poses an unknow n level of

danger.

This conclusion is further supported by the fact and I

think this is important if you look at the Federal cases actually this

conclusion is further supported by the fact that Paulos admits she

never verbalized her discomfort to any off icer at any t ime. You

verbalizing or objecting and that made a dif ference, but here the

judge found there w as no verbalizat ion.

So basically, w hat w e have in a context that I know Mr.

Blut thinks somehow dist inguishes it , and I did the f irst t ime around,

too, but w e do have a Federal judge flat out saying that w hat this,

you know , off icer did w as reasonable. And, you know , I tend to try

to not be the one that decides cases as much, and, you know , w hen

case disposit ive as a judge, you try to get it right the f irst t ime

001666

001666

00
16

66
001666



Page 9

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

claim to sort of

been enlightened here.

that, my guess is you have a pretty good argument that since you

joined in anyw ay, that I ought to get rid of your casino claim.

making that argument under the Grosjean versus Imperial Palace

case, w hich is a good faith defense saying that a private party that

becomes liable because of their good faith assistance of a police

off icer has an immunity. And so, that is the only thing that I w ould

add, Your Honor,

said.

THE COURT: Okay, all right. Well, Mr. Blut, you know ,

fair to give you a sort of f inal thought.

MR. BLUT: Sure, I mean, I think to w ork backw ards on the

Grosjean

pract ices expert, Mr. Baker, w ho even though they say di

any crit icisms, his report is attached as an exhibit , and even in the

the

w hich if you have negligence, then you

security person, or at least I looked it over and only read it 11 t imes
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in the last w eek, but I think that the difference here is that the Palms

had no policy in pract ice as to w hat they ought to do w hen the

ground is dif f icult a . And I also think

the fact that there is expert test imony as to the unreasonableness of

w hat Ms. Houston did at the t ime.

THE COURT: Okay.

MR. BLUT: In, you know , holding her dow n and for, w e

can debate how many minutes, but several minutes after there s

other off icers standing above the scene of w hat w e can tell during

that time. So I think the facts in our case are a lit t le dif ferent than

the Grosjean and the Goodman case that he cites as w ell.

THE COURT: Okay. Let me go ahead and give you the

sk that

you prepare the order.

I did previously rule that specif ically preclusion issue

preclusion did not apply because Judge Mahan did not make findings

as to reasonableness under a negligence analysis, but rather under a

Federal qualif ied immunity analysis. I am today finding that that w as

a mistake by me.

For issue preclusion to apply, the follow ing factors have to

be met: the issue has to be decided in the prior lit igat ion, and it

must be identical to the issue presented here in the current action,

able use or unreasonable use of force.

That w as here decided, specif ically in a number of pages in his order
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merits and become final. I think it w as and in fact I think it w as

pheld by the Ninth Circuit . The party against w hom the

judgment is served must have been a party or in privity w ith a party.

Clea l the same people.

taken issue w ith, this idea of it w as actually necessarily lit igated.

Judge Mahan uses this reasonability analysis in his qualif ied

immunity order because under Federal law , reasonableness is one of

the factors to be considered. So, he did actually necessarily allow it

to be lit igated because, again, reasonability in a qualif ied immunity

analysis is a factor.

realizing that because it w as a factor of the qualif ied immunity

analysis, he w ent on to make findings. What highlighted this again

law yers on both sides are saying Graham versus Connor, Graham

versus Connor Mahan

made all these findings pursuant to all the every factor of

Graham versus Connor is all over his order.

to myself , part ly because it w as highlighted in the reconsiderat ion, I

found that dist inct ion last t ime around, you know , giving the

enough.
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MR. ANDERSON: Thank you, Your Honor.

nt ing

your joinder.

MR. SMERBER: Thank you, Your Honor.

THE COURT: Okay.

[Hearing concluded at 10:43 a.m.]

* * * * *

ATTEST: K!fq!jgtgd{!egtvkh{!vjcv!K!jcxg!vtwn{!cpf!eqttgevn{!vtcpuetkdgf!vjg!

cwfkq0xkfgq!rtqeggfkpiu!kp!vjg!cdqxg.gpvkvngf!ecug!vq!vjg!dguv!qh!o{!cdknkv{/

.

__________________
CARRIE HANSEN
Court Recorder/Transcriber
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