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DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
In the Matter of the: Case No.: P-16-089638-T
Dept. No.: PC1
FUND FOR THE ENCOURAGEMENT OF SELF
RELIANCE, )
Date of Hearing:
An Irrevocable Trust. Time of Hearing:

RESPONDENT, DOAN L. PHUNG’S OBJECTION TO
PROBATE COMMISSIONER’S REPORT AND RECOMMENDATION CONFIRMING
PRIOR REPORT AND RECOMMENDATION GRANTING PETITION TO ASSUME
JURISDICITON OF TRUST, MAKING ADDITIONAL FINDINGS OF FACT AND
CONCLUSIONS OF LAW, CONFIRMING CO-TRUSTEES AND TO MODIFY TRUST,
AND REQUEST FOR JUDICIAL REVIEW

Respondent, Doan L. Phung (“Respondent” or “Phung™), by and through his counsel,
Michael R. Mushkin and L. Joe Coppedge of Mushkin Cica Coppedge, submits his Objection to the
Probate Commissioner’s Report and Recommendation Confirming Prior Report and
Recommendation Granting Petition to Assume Jurisdiction of Trust, Making Additional Findings
of Fact and Conclusions of Law, Confirming Co-Trustees and to Modify Trust (the “Report and
Recommendations”) filed herein on August 4, 2017, and request for judicial review, This Objection
is based upon EDCR 4.17, the papers and pleadings on file herein, the Memorandum of Points and -
Authorities attached hereto, and any argument made by counsel at the hearing of this Objection.

Respondent respectfully requests that this Court not adopt the Probate Commissioner’s Report and
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SPECIFIC OBJECTIONS TO REPORT AND RECOMMENDATIONS

1. The Probate Commissioner erred by not following the applicable court rule. EDCR
4.17(a) provides in relevant part, “[i|n contested matters before the Probate Commissioner involving
disputed issues of material fact, the Probate Commissioner shall set an evidentiary hearing date and
a discovery schedule after receiving input from the attorneys for the parties and any unrepresented
parties. Such settings shall be made at the time of the hearing on the inifial petition commencing
the litigation or at the request of any party thereto. . .” (Emphasis added). As set forth in the Petition
to Assume In Rem Jurisdiction of Trust, Confirm Trustee and to Modify Trust (the “Petition™),
Respondent Doan L. Phung’s Objection to Petition to Assume In Rem Jurisdiction of Trust, Confirm
and to Modify Trust, Request for Discovery and to Consolidate Matters (the “Objection™), and the
following Memorandum of Points and Authorities, there are numerous disputed issues of material
fact which mandate the setting of an evidentiary hearing and a discovery schedule. Moreover, in
the Objection and at the time of both hearings, Respondent requested that the Probate Commissioner
establish a discovery schedule and set an evidentiary hearing. The failure of the Probate
Commissioner to follow the applicable court rule requires that this Cowrt reject the Report and
Recommendation, establish a discovery schedule and set an evidentiary hearing.

2.  The Probate Commissioner’s new findings and recommendations are not supported
by the limited evidence introduced at the initial and subsequent hearings on the Petition and are
contrary to the law.

a. Specifically, the Probate Commissioner’s finding and recommendation ‘tl_lat “a
trustee has an absolute right to decant a trust with the only requirements being that
a trustee has the power of invasion of principal and that there is no reduction of

any income interest of any income beneficiary” is contrary to Nevada law.
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I

The finding and recommendation that “the only material facts for the court to find
in applying NRS 163.556 is whether a trustee has the power ol invasion of
principal and that there is no reduction of any income interest of any income
beneficiary” is contrary to Nevada law.

There is no evidence that the parties are at a loggerhead with respect to the
administration of the Trusts.

There is no evidence of why the Trusts may not be workable as there is no
evidence that the functional purposes of the Trusts cannot be accomplished.

The finding and recommendation that the Probate Commissioner relied upon the
ability and rights of the trustee to the exclusion of the parties’ contract rights is
contrary to the evidence, not supported by any facts and contrary to the law.

The finding and recommendation that Petitioner may decant half of the Trusts’
assets as she can make that determination under NRS 163.556 is contrary to

Nevada law,

. There is no competent evidence that the parties catmot work together. To the

contrary, the only evidence presented at the initial hearing demonstrates that the
Trusts have been functioning in the same manner as they always have for more
than twenty yeats.

MEMORANDUM OF POINTS AND AUTHORITIES

Introduction

First, in the Family Court, and now in this Court, Petitioner has engaged in a systematic

campaign filled with numerous unsubstantiated and false allegations to prevail upon her agenda to

split up the charities after they have been capably managed for over 20 years, and gain control of

50% of the charity management in violation of the Trust charters and Marital Settlement Agreement
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(“MSA”). The false allegations are well documented in the objection to the initial Report and
Recommendations, and other court filings.
11 Case History
Petitioner filed two separate Petitions on Septembef 22, 2016, requesting that the assets of
the Vietnamese American Scholarship Fund (“VASF”) and the Fund for the Encouragement of Self-
Reliance (“FESR™) be divided equally into separate irrevocable charitable trusts or, in the
alternative, that the assets be divided equally and Petitioner’s portion be decanted into her own
charitable trust. Respondent filed an Objection on October 12, 2016, and the matter was initially
heard on an order shortening time by the Probate Commissioner on October 14, 2016. Following
the entry of the initial Report and Recommendations, Respondent filed a tiinely objection. That
objection was heard by this Court on February 1, 2017. At the hearing, this Court made the
following findings:
1. It is unclear from the record and Report and Recommendation whether the
Probate Commissioner considered whether there are any questions of fact that will
impact or militate a different relief under the Decanting Statute.
2. It is unclear from the record and Report and Recommendation the analysis that
the Probate Commissioner went through to reach his conclusion to decant.
Based on the foregoing findings, the Court ordered that this matter be remanded to the

Probate Commissioner to consider and clarify the following questions:

l. Whether there are any questions of fact which are material to an analysis under
the Decanting Statute.
2. Whether the Probate Commissioner ascertained those inaterial facts, and if so,

what are the material facts and how did the Probate Comimissioner consider them in his

analysis,
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3. Whether the Probate Commissioner determined there are material facts not in
dispute, and if so, what are the material facts that are not in dispute.
4.  Whether there are material facts that support a different relief other than decanting.
Following a hearing on April 28, 2017, the Probate Commissioner issued his new findings
and recommendations. Those findings and recommendations are not supported by the facts or law.
Thus, this objection follows.

111. Factual Background

Respondent Phung, age 76, and Petitioner Thu-Le Doan (“Petitioner” or “Thu-Le”), age 68,
were married in 1970 and lived together over 40 years. The sole breadwinner of the family was
Phung, who established his own nuclear engineering company, PAI Corporation (“PAI”), a
Tennessee corporation. In over thirty (30) years of working for PAI, Phung earned millions with
which he established three charity organizations to benefit the needy — VASF, FESR and the
Institute for Vietnam Future (“IVNE”). Only VASF and FESR are at issue in the Petitions filed by
Thu-Le. Although Thu-Ie performed no role in setting up the trusts, Phung made her a trustee of
VASF and FESR. Collectively, VASY and FESR are referred to as the Trusts.

VASF was created by Phung in 1988 with the purpose of assisting students and scholars
pursue their endeavors. FESR was created by Phung in 1997 with the purpose of assisting needy
citizens in health and welfare. John Schlatter and T. K. Wright were made initial trustees of VASF,
and served in that role until they resigned in approximately 2012. Efforts to nominate another
person to replace them by Phung had been blocked by Petitioner Thu-Le Doan until October 15,
2016. VASF and FESR have similar charters, true and correct copies of which are attached hereto
as Exhibit A, The following sections of the Charters are pertinent to the present discussion.

Section 2: RESTRICTION ON USE OF TRUST FUND
...no part of the Trust fund shall be used to carry on propaganda or

otherwise attempt to influence legislation, or to participate in any
political campaign...other provisions of this instrument
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notwithstanding, the Trustees shall not engage in any act of self-
dealing. ..

Section 6: APPOINTMENT OF SUCCESSOR TRUSTEE

The number of Trustees shall not exceed five (5) individuals, two of
whom are Trustors or selected exclusively by one or both Trustors,
Trustors expressly reserve the right during their lifetime to appoint
additional Trustees and the Trustees may elect additional Trustees by
not less than two-thirds (2/3) majority vote. The term for which
Trustees are authorized to act shail be for five years. A Trustee shall
be removed by not less than two-thirds (2/3) majority vote of all
Trustees when they deem that such Trustee is incompatible or not in
sympathy with the purpose of the Trust, or for any other just cause. In
the event that a vacancy shall occur because of death, resignation,
incapacity to act, or removal of a Trustee, then the remaining Trustees
shall, within sixty (60) days from the date of such vacancy, fill the
vacancy. The failure of a Trustee to attend any of the meetings of
Trustees for three (3) consecutive meetings shall be deemed
conclusive as his or its incapacity to act.

Section 8 of VASF and 9 of FESR: GIFTS IRREVOCABLE

Gifts made to the Trust shall be irrevocable.

Section 9 of VASF and 10 of FESR: TRUST IRREVOCABLE

This CHARTER is irrevocable and may not be amended or modified,
provided, however, that it for any reason whatsoever this Trust fails
to qualify as tax-exempt charitable Trust, such changes as are
necessary for the Trust to so qualify may be made by Trustors so long
as they are living and competent, otherwise and thereafter, by a court
of competent jurisdiction.

In 2010, after 40 years of marriage, Petitioner filed for divorce. Phung did not contest the
divorce and agreed to the MSA prepared by Petitioner’s attorney. The MSA was signed on February
22, 2012, The Decree of Divorce was entered on April 12, 2012, which adopted the MSA and
expressly made it a part of the court order. Generally, among other provisions, the MSA provides
that Thu-Le was awarded 51% of the community assets. The parties agreed that Phung would

continue to manage the Trust accounts on behalf of the parties, just as he had always done, subject

to monetary restrictions on making donations. Further, the MSA could not be modified unless
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agreed to in writing and signed by both parties. True and correct copies of the Decree of Divorce

and MSA are attached hereto as Exhibit B.

In relevant patt, the MSA provides:
HUSBAND shall manage the Fidelity VASF Brokerage Account No.
XXXX4792, Fidelity FESR Brokerage Account No., ZXXXX4784,
Bank of Amnerica Account No, XXX XXX 2956, Bank of America
Account XXXX XXXX 4259 on behalf of the both Trustees,
HUSBAND and WIFE. However, any and all decisions relating to
contributions, expenditures, grants, efc., in excess of $5,000.00 shall
be agreed to in writing by both trustees. Moreover, these assets cannot
be moved or transferred without the express written pertnission of
both Trustees.

MSA at Section 14.1.

The parties further agreed that:
The'parties specifically agree that the provisions of this agreement
may be enforced by the contempt powers of the Family Court,
however except where specifically provided; the Family Court shall
have no jurisdiction to modify the agreement of the parties without the
express written agreement of the parties.

MSA, Section 26.1.
1V.  Legal Argument

EDCR 4.17(a) provides, “[i]n contested matters before the Probate Commissioner involving
disputed issues of material fact, the Probate Commissioner shall set an evidentiary hearing date and
a discovery schedule after receiving input from the attorneys for the parties and any unrepresented
parties. Such settings shall be made at the time of the hearing on the initial petition commmencing
the litigation or at the request of any party thereto. . .” (emphasis added). NRS 0.025 defines “shall”
as follows: “Except as otherwise expressly provided in a particular statute or required by context:
... ‘shall’ imposes a duty to act.” Thus, use of the word “shall” in EDCR 4.17 imposed a duty on

the Probate Commissioner to act when certain conditions are met. In this instance, the act to be

Page 8 of 19 AA 001203




10
11
12
13
14
15
16
17
18
19
20
21
22
2
24
25
26
27
28

done was entering a discovery schedule and setting an evidentiary hearing in contested matters
involving disputed issues of material fact.

As set forth in the verified Petition, Respondent’s Objection thereto, and this Memorandum,
there are numerous disputed issues of material fact which inandate, as a matter of law, the setting
of an evidentiary hearing and a discovery schedule. Those disputed issues of material fact include,
but are not limited to, the following:

¢ DPetitioner has falsely alleged and Respondent has refuted that some of Respondent’s
donations are made to unauthorized political groups.

¢ Petitioner has falsely alleged and Respondent has refuted that the MSA only gave Phung
“investment” management powers over the Trust assets.

e Petitioner has falsely alleged and Respondent has refuted that the Trust’s assets are
community property.

¢ Petitioner has alleged and Respondent has refuted that the relationship between Petitioner and
Phung has become very hostile and Petitioner 1s unable to work with Phung to achieve the
charitable goals of the Trust.

¢ Due to the documented neglect of her duties and her incapacity to serve as a Trustee,
Petitioner cannot be trusted to manage the assets of VASF or FESR.

¢ Notwithstanding any statement by Petitioner, the Trust has operated just as it has since its
formation by Respondent.

s Petitioner does not have standing to petition this Court regarding VASF or FESR as she is no
longer a Trustee of either charity.

Moreover, in Respondent’s Objection and at the time of both hearings, Respondent’s counsel
requested that the Probate Commissioner establish a discovery schedule and set an evidentiary
hearing. Again, under the circumstances of this matter and at the request of any party, the Probate
Commissioner has a duty to set an evidentiary hearing date and a discovery schedule. The failure
to do so was a clear error requiring that this Court reject the Probate Commissioner’s Report and
Recommendation.

/11
i

1
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A. Petitioner is not a trustec with the power of invasion of the principal of
trust assets,

Not oﬁly did the Probate Commissioner err by failing to set an evidentiary hearing and a
discovery schedule, but he failed to follow the applicable statutory authority in decanting the Trust
funds. NRS 163.556 provides the purported authority for decanting. Section [ states: “1. Except
as otherwise provided in this section, uniess the terms of a testamentary instrument or irrevocable
trust provide otherwise, a trustee with discretion or authority to distribute trust income or principal
to or for a beneficiary of the trust may exercise such discretion or authdrity by appointing the
property subject to such discretion or authority in favor of a second trust as provided in this section.”
In analyzing this statute, the Commissioner found that the only material fact is whether the “trustee
has the power of invasion of principal and that there is no reduction of any income interest of any
income beneficiary of the trust.” Even if true, such a finding requires that the Court, at the very
least, examine the trust documents to ascertain whether a trustee does in fact have the power to
invade the principal.

As set forth in the Charter, MSA and as described above, Petitioner does not have unlimited
discretion or authority to distribute trust income or principal. The parties agreed that Phung would
manage both Trust accounts. That much is clear and not subject to dispute. See MSA at Section
14.1. Moreover, both Trustees are limited to making contributions, expenditures and grants in
amounts less than $5,000. Any contribution, expenditure or grant exceeding $5,000 must be agreed
to in writing by both Petitioner and Respondent. Such a limitation was agreed to at the time of the
divorce so neither party could misuse or waste Trust assets. On this point, the parties agreed as
followé:

HUSBAND shall manage the Fidelity VASF Brokerage Account No.
xxxx4792, Fidelity FESR Brokerage Account No. xxxx4784, Bank of
America Account No. xxxx2956, Bank of America Account

xxxx4259 on behalf of the both Trustees, HUSBAND and WIFE,
However, any and all decisions relating to contributions, expenditures,
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grants, etc,, in excess of $5,000.00 shall be agreed to in writing by
both trustees. Moreover, these assets cannot be moved or transferred
without the express written permission of both Trustees.

MSA at Section 14.1.

The language quoted above is clear. Since the Trust assets cannot be moved or transferred
without the express written permission of both Trustees, Petitioner is not a trustee with discretion
or authority to distribute trust incoine or principal. Petitioner does not have the power to invade the
principal of the Trust. Accordingly, she cannot exercise discretion or authority she does not have
and, thus, she does not have the necessary authority to decant by appointing the Trust property to a
second trust.

Unfortunately, there does not appear to be any instructive case law in Nevada regarding NRS
163.556. As a result, we look to other states for guidance. In interpreting a trust, the intent of the

trustees is paramount. Morse v, Kraft, 466, Mass. 92, 98 (Mass. 2013)!. In deternining intent, it is

particularly significant to review the language used by the trustees at the time those powers were
created. Id. In fact, “[i]t is fundamental that a trust instrument must be construed to give effect to
the intention of the donor as ascertained from the language of the whole instrument considered in

light of circumstances known to the donor at the time of its execution.” Ferri v. Powell-Ferri, 476

Mass. 651, 654 (Mass. 2016). The Probate Commissioner erred when he relied “upon the ability
and rights of the trustee to the exclusion of the parties’ contract rights.” Report and
Recommendation, p. 2. It is those contract rights that the Court must examine to ascertain the
parties” intent, and those contract rights which are paramount.

In ascertaining a trustor’s intent to permit decanting, courts look to whether a trustee has

broad discretion to distribute the assets of an irrevocable trust. Id. At 656, For instance, in Morse,

“in a case allowing decanting, the court 1 ‘us alm mlimite iscretion to
llowing decanting, the court inade note of the trustee’s “almost unlimited” discretion t

! Respondent acknowledges that Massachusetts and Connecticut have not enacted explicit decanting statutes.
However, Respondent submits these cases as persuasive authority.
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distribute the assets of an irrevocable trust. Morse, 466 Mass, At 98, Further, in states that have

enacted explicit decanting statutes, such as Nevada, courts look to “a trustee’s broad authority to
distribute principal from the trust for the benefit of one or more of the beneficiaries when
determining whether the trustee has the authority to decant.” Ferri, 476 Mass. at 656. Similarly, in
Connecticut, the authority to decant is contingent upon a very broad discretion on the part of a

trustee. Ferri v. Powell-Ferri, 2013 Conn. Super. LEXIS 1938 (Sup. Ct. Conn. 2013).

As set forth above, Petitioner does not have broad authority to distribute trust assets.
Petitioner does not have the authority to manage either of the Trusts. That authority rests solely
with Phung. Further, any contribution, expenditure or grant exceeding $5,000 must be agreed to in
writing by both Petitioner and Respondent. These limitations were put in place for a reason, and
that intent of the parties must be respected. Petitioner does not have the broad authority necessary
to decant approximately $8,000,000 into a separate trust that she alone has an unfettered right to
manage and from which she alone can distribute trust assets. The Probate Commissioner erred as a
matter of law in finding and recommending such.

B. Petitioner’s incapacity to serve as a trustee has been conclusively
determined.

The Commissioner’s finding that he relied the ability and rights of the trustee to the exclusion
of the parties’ contract rights was not only a clear error as to the parties’ intent, but it ignored
unrefuted evidence that Petitioner is not qualified to serve as a trustee over a separate trust consisting
of approximately $8,000,000 in assets. There is no dispute that Petitioner has never actively
participated as a Trustee on behalf of the Trusts. Moreover, lier fitness to serve as a Trustee of the
Trusts must be examined by this Court, Section Six of the Charter provides in part, “[t]he failure
of a Trustee to attend any of the ineetings of Trustees for three (3) consecutive meetings shall be
deemed conclusive as his or its incapacity to act.” Petitioner missed at least three (3) consecutive

meetings and, was officially removed as a Trustee. See Minutes, attached hereto as Exhibits F, G
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and H. Thus, in addition to not having discretion or authority to distribute any trust income or
principal, Petitioner’s incapacity to serve as a trustee has been conclusively determined.

Further, at the initial hearing before the Probate Commissioner, Respondent’s counsel
intimated that there may have been issues with the way a gift or gitts from the Trusts were utilized
by Trung Tam Khuyen Khich Tu Lap (“TTKKTL”). From 2012 until July 2016, Petitioner was the
chairperson of TTKKTL, a charitable trust in Vietnam that is not the subject of these proceedings.
Respondent recently discovered after her resignation that certain transition documents revealed
some loss of funds. Mr. Phan Van Hai (“[ai”), the former Director who worked directly under the
supervision of Thu-Le, maintained a secret TTKKTL account, and that upon resigning his office on
August 31, 2016, shortly after Petitioner resigned, Hai withdrew approximately $57,000 and
deposited it into his own account. Nguyen Nliien (*Nguyen”), a member of the TTKK T, Board of
Directors and Inspector General, investigated with the help of the Vietnamese police. Hai confessed
that Petitioner had instructed him to keep a portion of that money for her. TTKKTL executives then
reported this event to the government for the City of Hue, which conducted its own investigation.
The City of Hue Inspector interrogated Hai and found that, of the missing $57,000, approximately
$20,400 was money that Petitioner purportedly asked Hai to keep for her and the remaining,
approximately $36,700, was money that VASF asked him to transfer to smaller charities, but he had
not done so. The City of Hue Inspector further found that during the time Hai worked under the
direction of Petitioner, the two committed some questionable acts. Specifically, it appears that Hai
manufactured a few applications requesting funds from VAST. See Report of the Inspector General
of TTKKTL dated November 21, 2016 (English Version), attached hereto as Exhibit J. The
investigation into the misuse of funds continues. The Vietnamese police have assisted TTKKTL to
recover funds for VASF and FESR.

It is with great reluctance that Respondent raises these issues. However, for over 28 years

with VASI and 20 years with FESR, Thu-Le has not done anything to demonstrate she can manage
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the Trusts or any portion thereof to achieve the Trusts’ stated objectives per their Charters. Anything

she did was administrative support, such as typing or record keeping, directed by Phung. She has

“no record of reviewing applications for donations or screening potential recipients for awards.

Moreover, Petitioner’s documented neglect of her Trustee duties, her conclusive incapacity to serve
as a Trustee and questionable handling of other trust funds are issues that must be addressed through
competent evidence. For the Probate Commissioner to state that he was relying on the ability of
Petitioner to serve as a trustee, and not even inquire about her unrefuted incapacity to serve and her
questionable conduct with respect to another charitable trust, is an error that mandates the Report
and Recommendation be rejected.

C. Petitioner is not a bona fide trustee as she has been removed as a trustee

of the Trusts.

Since the formation of the Trusts, VASIE has been exclusively managed by Phung. Phung
spends hundreds of uncompensated hours each year reviewing applications for donations, Most of
the organizations receiving donations from VASF and/or FESR are tiny grassroots citizens’ groups
in Communist Vietnam where both Petitioner Thu-Le and Phung came from. All the recipients of
the charitable donations over the years have been properly documented with thousands of pages by
Phung. This is precisely how Dr, Phung has managed the charity operations for 28 years without
objection by Thu-Le Doan. Petitioner has never performed an active role with respect to any Trust
business and knows very little about the working of the trusts.

Notwithstanding the fact that Petitioner has never performed an active role with respect to
the Trusts, Phung has attempted to work amicably with Thu-Le concerning Trust matters, both
before and after the divorce. Since the divorce, Phung has called inultiple meé:tings, all to take place
in a public place to address specifically identified charity matters. See meeting notices scheduling
meetings for October 15, 2015; August 27, 2016 and October 15, 2016 attached hereto as Exhibits

C, D and Ii. Dr. Phung’s efforts to work with Petitioner have been constant and respectful.
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However, each time, Petitioner neglected her duties owed to the Trusts and refused to attend any
Trust meetings. Further, she had made it difficult for Phung to conduct the Trusts’ business; for
example, she asked Fidelity to freeze the accounts, causing checks to be bounced and penalized.

Following the divorce, Phung, always, acted in good faith and in compliance with the MSA
and Charter in relation to the Trusts. Moreover, he went out of his way to be courteous to and
cooperative with Petitioner Thu-Le with respect to the charities. Phung has, on several occasions,
requested Thu-Le’s cooperation in filling the trustee vacancy in the Trust, but Petitioner has refused
to cooperate. As a result, at the duly noticed meeting scheduled for October 15, 2016, Phung
provided Petitioner with an advance meeting agenda, which among other things included the
approval and appointment of Tolly Ngo as a trustee of the Trusts. See Meeting Notice, Exhibit E.

During the Trust meeting of October 15, 2016, at the North Buffalo public library, Petitioner
failed to show, just as she failed to attend any previous meetings, nor did she provide any message
or comments. At the propetly noticed meeting, consistent with his authority as a Trustor and
Trustee, Phung nominated and appointed, without objection, Holly Ngo to serve as a Trustee for a
five (5) year term. See Minutes of Trustee’s Meeting on October 15, 2016 of VASF, attached hereto
as Exhibit H.

Also at the October 15, 2016, the issue of Petitioner Thu-Le’s status as a Trustee was
addressed and resolved. Pursuant to the express terms of the Charter, “ftjhe failure of a Trustee to
attend any of the meetings of Trustees for three (3) consecutive meetings shall be deemed conclusive
as his or its incapacity to act.” See Charter, Section Six, Exhibit A (emphasis added).

The Board of Trustees discussed the fact that Thu-Le had not performed any of her duties
as Trustee, and had single-handedly done harm to the work of the Trust, such as causing real estate
in Tennessee to lose insurance and freezing bank accounts leading to its checks being bounced and

penalized, Petitioner failed to attend any meetings since 2012, and specifically failed to attend three
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(3) consecutive meetings on October 15, 2015; August 27, 2016 and October 15,2016, See meeting
minutes attached hereto as Exhibits F, G and H.

Based on the above facts, the Board voted with 2 votes out of 3 (the third vote being that of
Thu-Lc who was absent) to remove Petitioner as a Trustee, effective October 15, 2016, due to her
conclusive incapacity to serve.

Previously, this Court has assuined jurisdiction and confirnied the terms of the Trust. Those
terms are clear. As expressly authorized by the Trust Charter, Phung, as Trustor, appointed Holly
Ngo to serve as a Trustee for a five (5) year term. Moreover, because of Petitioner’s documented
failures as a Trustee and her conclusively proven incapacity to serve, she was removed as a Trustee
at the meeting on October 15, 2016. Although the Probate Commissioner failed to even address
Petitioner’s incapacity, Respondent respectfully requests that this Cowrt enter a declaratory
judgment pursuant to NRS 30.040 approving these acts of the Board, and upon such approval,
dismiss this action as Petitioner has no standing.

D.  The Probate Commissioner’s reliance, in any way, upon Petitioner’s false
allegations was an error.

It is well documented that Petitioner has made several false allegations throughout the
pendency of this case. Although the Probate Commissioner modified his initial findings fo state
that “the facts on whether the trustees are at loggerheads are illuminating, such facts are not
determinative to the ultimate resolution,” it is unclear in the context of this case what “illuminating”
means, and the extent to which the Probate Commissioner still considered those “facts”. As aresult,
it is necessary to address some of Petitioner’s false claims in her Petition. For example, it is
disingenuous for Petitioner Thu-Le to claim that she does work in Vietnam for the Trusts while in
fact all agreements she signed with the Comununist government of Vietnam are for TTKKTL of
which she was the chairperson until she resigned in July 2016. It is also disingenuous when she

claims, without proof, that the police interviewed her and asked her about the activities of Phung
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and that she is afraid for her safety. Further, Petitioner used FESR money for extended trips to
Vietnam and for providing special attention to the village of Niem Pho where her paramour was
from.

| Petitioner further claims that the relationship between she and Respondent “has beconie very
hostile, thus Petitioner is unable to work with Phung as Co-Trustees to achieve the charitable goals
of the Trust.” Petition, p. 4. Again, other than Petitioner’s unsubstantiated Statement, there is no
evidence that Respondent has been hostile to Petitioner, For Petitioner to imply that Phung has
threatened her or that he would harm her in any way is not accurate or a fair representation of the
true facts. The evidence will show continual amicable efforts on the part of Phung to work with
Petitioner. Phung’s efforts to work with Petitioner have been constant and respectful. Phung has
called multiple meetings, all to take place in a public place, to address specifically identified charity
matters. Fach time Pet.itioner has declined to meet. Phung has provided her with all documentation
supporting donations made by hinm. Petitioner has failed to reciprocate. Petitioner has declined to
provide him with documentation supporting requested donations and, apparently, is the one who
wishes to do as she pleases with respect to the charities. These facts are supported by electronic
correspondence between the parties, which is further reason this Court must reject the Probate
Commissioner’s Report and Recommendations, enter a discovery schedule and order an evidentiary
hearing. If Petitioner does not want to work with Phung, she had a readily available remedy. She
can appoint a substitute trustee.

Moreover, and contrary to Petitioner’s assertion that Phung would only have “investment
management powers,” Petitioner agreed in the MSA that Phung would manage the charity accounts.
See MSA, Section 14.1. Petitioner’s allegation that Phung is refusing to let Thu-Le send any money
to charities is another factual distortion. Petition, p. 4. As the manager of the Trust accounts, Phung
has required, not only of Thu-Le, but also of himself, that any donation be documented before a

check is written. The fact is that Phung has promptly written checks to charities requested by Thu-
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' CHARTER
[UND FOR THE ENCOURAGRMENT OF SELF RELIANCE (FESR)

For the purposc of empowering qualifi

ed but disadvantaped people and vrganization setivities in
Victnam and {he United States of America

to look for ways 10 help thernsclves, we, THU-LE DOAN
AND DOAN L, PHUNG of 5505 Painted Sunrise Drive, Las Vegas, Clark County, Nevads herein

referred to as "Trustors,” itrevocably create a Trust fund of the property listed in Exhibit *A" attached

hereto and made a part hereof, which we have today delivered to THU-LE DOAN and DOAN L,
PHUNG, trustecs,

We hereby give, transfer, and deliver the property deseribed in Exhibit "A" fo the Trus(c.cs in Trust
for the purposes stated,

This fund shall be known as the FUND FOR THE ENCOURAGEMENT OF SELF RELIANCE
(FESR). '

Trustors and Trustees agree as foliows;

SECTION ONE
MANAGEMENT OF TRUST FUND AND INCOME

Trustees shatl hold Trust fund and may, in their diseretion, use any legal means permitted under the
laws of the State of Nevada, invest the Trust fund to create income, or to raise further funds, fo be used
for the purpose of encoursging the pursuit of selfreliance. These include, but are not limited to: 6]
assisting organizations that loans micro amounts 6f money st favorable jnterest raes for the purpost of
* enabling individuals to pursus a tradc or business; (2) paying micro amounts of meney to individugls
who are qualified as above but are nevertheless uneble fo meet the loan criteria; to individuals from a
disadvantaged background who are qualified to attend Vietnamese or Amerioan insiitutions of training
but because of their financial need have diffieulty it so doing; or (3) contributions to any charitable
organizations, {rust, community chest, fund or foundation which at the time of the contribution by

Trustees is one of those orgsnizations specified in the Internal Revenue Code, contributions 1o which are
deduetible for incomne tax purposes. .

. SECTION TWO ’
RESTRICTIONS ON USE OF TRUST FUND

The Trust fund and the income thercof shall be devoted exclusively 1o the purposes deseribed above
and shall in no part and under any circumstances be given or contribuied to or inure fo the bensfii of By
privale person or corporation. No part of the Trust fund shall be used to canry on propaganda or
otherwisc atlempt to influence legislation, or o participate in any political campaign. Nolwithstanding
any other provision hereof, this Trust shall not condugt or carry oh any nctivitics nol permitled to be
condugied or carried on by an organization exempt under the Intemal Revenue Code and jis regulations
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as they now exist or as they may hercafter be amended, or by an organizalion, contributions to which are

deductible under the Internal Revenue Cotle and regulations thereto as they now exist or as they mey
hereafter be amended.

Other provisions of this instmment notwilhstanding, the Trustees shafl not engage in any act of
sclf-dealing as defined in Section 4941 subdivision {d) of the Infemal Revenue Code of 1 936, or
corresponding provisions of any subscquent fedcral tax laws; nor retain any excess business holding as
defined in Seotion 4943 subdivision (c) of the Intcrnal Revenuc Code of 1986, or corresponding
provisions of sny subsequent federsl tax laws; nor make any investments in such manner as to incur tax
liability under Section 4944 of the Intemal Revenue Code of 1986, or corresponding provisions of BNy
subsequent federal tax laws; nor make any taxable expenditures as defined in Scetion 4945,

SECTION THRER
ADDITIONAL GIFTS TO FUND
Either Truslors or other petsons or organizations may, from time to time, make additional gifts of
mongy or property {o Trustess to become part of the Trust fund, :
SECTION FOUR
ACCOUNTING
The fiscal year of the Trust shafl be from January | to December 31 of each year. Trustees shall
publish on Janusry 31 of each year a statement of the receipts and disbursements and the purposes for

which disbursements have been made for the preceding fiscal year, An annual sudit shall be made of the
aceounts of the Trust by cerlified public accountants,

SECTIONFIVE
REIMBURSEMENT AND COMPENSATION OF TRUSTER
‘Trustees shail be reimbursed from the Trust fund for 21l expenses reasonably incurrcd-by them in
the administration of the Trust fund.
SECTION SIX
APTOINTMENT OF SUCCESSOR TRUSTEE
The number of Trustecs shall not exceed five (5) individuals, 1wo of whom ase Trustors or selecled
exclusively by one or both Trustors. Trustors expressly reserve the right during their lifetime to appoint
additional Trustees and the Trustees may elect ndditional Trustees by not fess than two-thirds (2/3)
majority vote. The term for which Trustees are authorized to net shall be for three years, A Trusice may

be removed by not less than two-thirds (2/3) majority vots of all Trustees when they decm that such
Trusiee is incompatible, or nol in sympathy with the purposes of the Trust, or for any other just cause. In
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the event that a vacancy shall ocour beoause of death, vesignation, incapacity o act, or removal of &
Trustes, then the remaining Trustecs shall, within sixty (60) deys from the date of such vacancy, fi)] the
vacancy, The faiture of 4 Truslee to attend any of the meetings of Trustees for threc (3) consecutive
meetings shall be deemed conclusive rs his or its incapacity to act.

SECTION SEVEN
MANAGEMENT

Trustecs by majority vole of not less than 51%, may hire a manager who may hire staff to inanage
the operations of the Fund,

SECTION EIGHT
LIABILITY OF TRUSTEE

Trustees shall be chargeable only with the exeroist ol good fith in carrying out the provisions of
the Trust and shall not, in the absence of bad faith, be responsible or actountable for error of judgment in
making the contributions and gifls purshant to the provisions of Seotion One hereof,

SECTION NINE
GIFTS IRREVOCABLE

Gifts made to the Trust shall be jmrevocable. Donor(s) has the privilege (o designate the
gontribution for a specific usc and in honor of an individual{s) or organization(s), provided thal such use
is in line with the objectives of the fund, and that it does not run counter to the faw. Trusices of the fund
have the right to reject such privilege by majority vote. In that case, the contribution shall be returned in
total fo the donor or be given fo an organization of the donor's designation.

If it shail be determined by the Internal Revenue Scrvice subsequent to the ransfer of any funds to
Trustees by Trustors or eny other peeson that the Tyus! fund i not exempl [rom the payment of income
tax on its income or if the donors to the.fund may not be entitled to charitable deductions for income tax
purposes for contributions made thereto in the manaer and to the full extent provided by the Intemal
Revenue Code, then such gifls as remain in the fund at the time of such detenmnination shall be given by
Trustees 1o a qualified tax cxempt charitable organization selected by Trustees to best carry ou the
purpose of this Trust, and this Trust shall thereupon terminate.

SECTION TEM
TFRUST IRREVOCABLE

This CHARTRER is irrevocable and may not be amended or modified; provided, however, that il
for any reason Whatsoever this Trust fails fo qualify as tax-cxempt charitable Trust, such vhanges as are
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necessary for the Trust to so qualify may be made by Truslors so long as thoy are living and competent,
otherwise and thereafier, by a court of competont jurisdiction.

SECTION BLEVEN
INTERPRETATION OF TRUSTOR'S INTENT

In the event that fhe purpose for which this Trust has been created cannot, at any time, be carried
out, Trestees are to administer the Trust for ansther charitzble purpose which is similar 1o the original
purpose of the Trustors,

SECTION TWELVE
DISSOLUTION

In the event of dissolution, the remaining funds will be tumed over 10 & qualified not-for-profit
organizalion which itsclfis exempt ns & not-for-profit orgenization deseribed in Sections 501 (c)(3) and
170 (cX2) of the Internat Revenus Code of 21954, or corresponding sections of any prior or future
Internal Revenus Code, or to the federal, state, or local govemnment for exclusive public purpose.

TRUSTORS:

_ 18206149 mu_\ j\,l;u(qL DXL
ata
/2[/‘17 ' Sitﬁu,ﬁ Mw«m

Dale ' DOAN/I /IPH'UNG

Wo the undersigned, hereby accept and assume the Trust created by the foregoing Trust instrument
according to all lhe terms and conditions thereof,

TRUSTEES:

'Jj)(\i‘l —L s J—\((»

Ry, ) T ///x o

nasc / PHUNG /
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STATB OF /] (b sl

COUNTY OF / ’( Y2

Personally appeared before me, Thu Le Doan, with whom 1 am persanally acquainted, and who
ncknowledged that hefsho exeanted the within instrument for the purposes theroin contained,

,} Witnoss E?’ hand, at office, this 3{] pday of KLHC 19 f?.

My Commission Bxpires: EL( }C "Z, 207 /
i

B Reury Pubiic - s of Hevrda

OFFIGINL SEAL

SUSAN J. KENNISON

CLARK COURTY
My Corm. Explos Avg. 7, 2001

Personally appeared before me, Doan L. Phung, with whom I am personally nequainted, aud who
acknowledged that he/she executed the within instrument for the purposes therein contained.

~ Witness my hand/ ’a}ofﬁce, this 2( . dayof fig ¢, , 19_’(1'2.

Nl
Bt 401 [.,l}“-; L0246
" NOTARY PUBLIC ™\~

My Commissior. Expires: (f({ } 7 o2/

SO A RS ASSHTANDSILARFL YASPDIFRE . HR™

OFFICIAL SEAL,
SUSAH J. KENHISON
Hotary Publlc - S ¢ Hevac

CLARK COUNTY
ky Comm. Expies Aug 7, 2001
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Exhibit *A”

SCHEDULE OF FROPERTY

This schedule attached hercto and made a part hereof that certain imevocable trust agreement
cxecutcd by THU-LE DOAN and DOAN L. PHUNG, referred o as "Trustors,” and THU-LE DOAN and
DOAN §.. PHUNG, referred to as “Trustees™of a Trust fund known as the FUND FOR THE

ENCOURAGEMENT OF SELF RELIANCE (FESR) and identifies the initial trusi property held subject
to the trust thercunder,

A cheek of one hundred and esghty thousand dollars ($180,000.00)
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AMENDMENT 1]
(Nole: the additions to the Charter are i italic and ynderlined)

CHARTER
FUND FOR THE ENCOURAGEMENT OF SELF RELIANCE (FESR)

SECTION ONE
MANAGEMENT OF TRUST FUND AND INCOME

Trustees stall hold Trost fund and inay, in their disoretion, use any logal meens permitied under the
laws of the State of Nevada, invest the Trust fand to oreale ingome, or fo raise further funds, to be used
for the purpose of cncouraging the pursuit of self reliance within the meaning of Section 501 (el (3} of the
Inferpal Revenne Code. These include, but are not Himited to: (1) assisting organizations that loans
micro amotnis »f money at favorable interest rates for the purpose of enabling individuals to pursue a
wrade or business; (2) paying micro amaunts of money to individuals who are qualified as above but are
nevertheless unable to meet the loan eriteria; fo individuals [rom a disadvantaged background who are
qualified to attend Victnamese or Ameriocan institutions of training but because of their finsnoial necd
have difficulty in so doing; or (3) contributions to any charitable organizations, rust, community chest,
fund or foundat-on which at the thine of the contribulion by Trustees is one of those organizalions
specified in the Internal Revenue Cede, contributions to which are deductible for income tax purposes.

SECTION TWO
RESTRICTIONS ON USE OF TRUST FUND

The Trust fund and the income thereof skall be devoted exclusively to the purposes deseribed above
within the meapine of Section 501 (2] (3} of the niernal Revere Code and shalt in no pant and under any
circumstances ke given or contributed to or inure to the benefit ol any private person or corparation.
FESR shall not make gifix or erants fo foreign organszations or individualy withow faving evidence that
it has full control of the donated fimds within the meaning of the luternal Revenue Code Seciion 170 (¢)
and IRS guidelines GCM 33319 and 37444. Mo past of the Trust fund shall be used to carry on
propaganda or otherwise atiempt 1o influence fegislation, or 10 participate in any political campaign.
Notwithsianding any ather provision hereof, this Trust shall not conduet or carmy on any activities not
permitied 1o be conducted or carried on by an organization exempt under the Internal Revenue Code and
its regulations as they now exist or as they may hercafler be smended, or by an organization,
contributions to which are deductible under the Internal Revenug Code and regulations theseio s they
now exist or as they may hereafter be amended.

. Apy other provisions of this instriment nohwithstanding, the trustees shall distribute iy income
vach Iax year af g time and iy o ingnher as uel (o become subject to the tax on undistributed inconte
{mposed by Seeiion 4942 of the Internal Revemte Code, or tlie corvesponding secfion of auy fitfire
Jederal tax code.

Any other provisions of this instrument notwithstanding. the Trustees shall not engage in sny act of
seli-dealing as defined n Scetion 4941 subdiviston (d) of the Intemal Revenue Code of 1986. o
vorresponding provisions of any subsequent {ederal tax laws; nor retain any cxecss business holding as
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defined in Section 4943 subdivision (¢) of the tnternal Revenue Code of 1986, or comesponding
provisions of any subsequent federal tax taws; nor make any mnvestments in such manner &s to jncur tax
linbilily under Section 4944 of (he Toternal Revenue Code of 1986, or comesponding provisions of any
subsequent federal tax laws; nor make any taxable expenditures as defined in Section 4945 () of the
Internal Revenue Code, or the corresponding section of any fitnre federal tax code.

SECTION TWELVE
DISSOLUTION

In the event of dissolution, gssets shall be distributed for one or more exempl purposes within the
meaning of Section 501 {¢) (3} of the Internal Revenue Code. The remaining funds will be turned over to
quulified not-for-profit organization which-ilself is exempt as a not-for-profit crganization deseribed in
Scctions 501(c¥ ) and 170 (¢)(2) of the Imtemnat Revenue Code of 21954, or comrespanding sections of
any prior or futurc Internal Revenue Code, or to the federal, state, or Jocal government for exclusive
public purpose.

¥

END OF AMENDMENT 1. All OTHER SECTIONS REMAIN THE SAME,

TRUSTORS:

/}nn :6,1999 ﬂj(‘,xutk‘%\/

Date. THU-LEBOAN X
ﬂ.ﬂs:?{;!qqy LA f/ﬁjwr“!z—/

m% ; / DOAN 17\{UNG

‘We the undersigned, hereby sceept and assume the Amendment 1 of the Trusi created by the
foregoing Trust mstrutnent according 1o all the terms and conditions thereof.

TRUSTEES:

“Yn 2E,155¢ L |l ET’CCN/

e 20, 199 o erm‘(\h. A /ﬁw Aly e
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Elecironically Filed
DECD 0411212012 03:11:38 PM
KIRBY R, WELLS, L84},
Nevada Bar No, 001666 W_ %ﬁ‘ i
WELLS & RAWILINGR e )‘

6900 Westeliff Drive, Suite 710 CLERK OF THE COUR‘I‘
Las Vegas, Nevada 89145

(702) 341-1117

(702) 341-8527

kwolis@wellsrawlings,com

Attorney for Plaintiff

DISTRICT COURT
EAMILY DIVISTON
CLARK COUNTY, NEVADA
THU-LE DOAN, )
) CASENO: D-11-455322-D
Plaintlft, ) DRPTNO: I
)
Y&, )
)
)
DOANTL. PHUNG, )
)
Defendant. )
)
DECREE OF DIVORCE
Plaintft, Thu-Le Déun, by and through her attorney, Kirby R, Wells, lisq., of WeLLS &

RawLmas, wnd Defendant, Doan L, Phung, by and through his attorney, Ann I, Kalbey, Fsq.; of
Law Pinctice, Ltd,, submitiet this matter to the Court for Sumamucy Disposition of Dlverce, with
botlt parties having consented to this Cour’sjurisdiction. The Cowt was filly advised s to the law
and the faets of the cuse, and finds thal: the parties wore martied on Juilc 28, 1970, in Luke Forest,
Hlinvis; thete ute no minee ehildren tho jsswe of this martage, no olitdren adopted during the
marrlage, aud the PlaintifTis not pregnant; (his Coutthag complete Jutisdietion in the premises, both
as to tho subject inatter, uy well as tho patties; the Plaintiff is an actual and bonn fide wsi:iant afthe

Couniy of Clark, Stale of Nevada, and was actually domioilod hotein for niore than six weeks
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t C
immediately preceding the .‘conmwmmment ol this gcﬂon; all of the jurisdictional allegations
coniained in PlalutifP's Complnin nxo truo as totain alleged and PIntiY is entitled 10 a Decrea of
Divoree from the Defendant on the gromnd as sof forth in Plaintiffs Complaint; nod Dafendant
having answered has walved Flndings of lfact, Conclusions of Law, and writion Notice of Iintvy of
Judgmeit in gaid cavse;

NOVW, THEREFORE, I'T IS HEREBY ORDERED, ADJIIDGED, AND DECREILD
that the bonds of matrlmony existing hetween Platutiff, Thu-Le Doan (“Thu-Le*), mnd Defondun,
Doan L. Phung (“Doan’), be, aud the sume are whally disselved, und an absolute Deotea of Divorce
ia horeby granted to Thu-Le, and each of the partivs I vestored to the status of a single, whmarried
pez;son.

IT IS TURTHRR ORDEIEED, ADIMGED, AND DECREED that all of tcims of the
Martial Seitlement Agrecment, dated w’ are upproved, ndopted, atified, and
confirmed a3 an Order ol this Cowdd, and nre morged into fhits Decreo asif set forth in full, A copy
of the Marital Settfement Agreement (MSA) is altached to this Decren nf Divorce as Exhibil <1,

ITISFURTHER ORNERED, ADJ dDGED, AND DECREED thatneither parly shall pay
the other aliniony,

IT 18 FURTHER ORDERED, ADJUDGED AND DIECREED that, recognizing the

patlies have alvendy ngreud Lo the equitable divislon ot'al] of thelr community, jointly vwned, and -

sepacate asscts, as well as their community, joint, and scpevate debity, us sel forth In the MSA, each
party shull coroply fally with the same, and cach purty fa hereby onﬁmd to comply with cach and
avery proviz;'iou set forth in the MSA,

R kR V
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IT IS YORIIER ORDERED, ADIUDGIED AND DECRERD that neither party shalt
heroafier hicwr iy debis ar obligations in the hame of or against the other and ench shall pag dubly
| inoutred byhiiﬁ or her aud each agrees o indemnify, defend, and hold ench other free and hanulass

from and against utiy elnims asseited by either of them sgainst the othict, or by a thicd pady throngh

& oither of thon agningt the olher, which claims are confrary to atiy of tho provistons contained in the

MSA,

B h IT'I8 FURTHER ORDERED, ADJUDGED AND DECREED that ench patty has had u

reasonable opportunity with the advise of independent counsel to obtain adequate undt sutlictent
knowrledge of the extent and approximnte present value of the comnwmnity and separate propsrty of
ihe other puriy, and to the extont of having declined 1o examine and/or tuvestigate furthor, hns

theroby waived and doey hereby waive aud rolingquish the right to do so.

14 u IT IS FURTHER ORDERED, ADJUDGED AND DECRREED that The-Le and Doan

seknowledgoe and apree tha;t ut thedr specific instructions, nelther of their attomeys hyve wndortakon

noy discovery and investigationta delexmine orconfien the nature, e)'ctent oryaluation of{he ﬁartics’
assets and obligations, Thu-Le and Dorn hereby Indemnify and agree to hold hymless, Thu-Le’s
alturney, Kirby R, Wells, Esy., of Wiitts & RawLines and Doan’s attoruey, Ann . Kolbor, Byq.,
of LAW PRACYICE, LD, from Hnbility relaling to tho valuation of connunity nssels and/oy the
divigion of property set fosthin fhe MSA, “Whu-Lo end Doun alsa acknowledge and agreo that each
hay indepandently obtained sufficlent intorntation to individually dotermine to thelr satistiction, the
nulure, exlent, and/or valuation of the subject usses nud obligations. Thw-Le and Dom further
aeknowledgo and agree that enoh hins ot relied on any rupresentations by Kirby R, Walls, isq,, of

WRLLS & RAWLINGS or Ann B, Kolbet, Hsq)., of LAW PRACTICR, 110, as ta tho nature, extent and

Papo 3 of 4
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valuation of the subject assots and obligation or with respeet to the dlvision of properties and
indebiedness hetein,

The parties thether acknowledge and agrea that they are fully aware of and understand the
contents, legat -cffocts, aud cansequences of this Decree of Divorce; that thoy enter inta this
égrccmcntﬁ;oolj, voluntarily, free from dureys, lmud, undue influcneo, coercion ot mistepresostation
of any klnd, and with full knowledge of the consequoences thereol,

IT IS FURTHER ORDERED, ADJUDGER, AND DECREED thut the paclics shall
perform ench nnd every uo! required vnder the tets of the Maritad Settlement Agresment, and the

Courtretains jurisdiction (o unforco the fimely performance of nid nots through its contompt powers.

DATED April 6, 20148 / g

; 9
S : <)
DISTRIGT COURT JUDHIE— 7.
Subnu
{b/% : M

KIRFY R. WEI{;RS , B3,

Approved ng to form and comient:

LAZPMCT %{3

ANN E. KOLBER, ESQ)

Nevada Bar No, 001666 Nevada Bar No. 008144
6900 WestoliffiDrive, Suitc 710 5616 8. Fort Aptohe Road #110
Lus Vegay, Nevada 89145 Lus Voyus, Novada 89148
(702) 31417117 (702) 871-6144
Aborney for Plaintlff Attoiney for Dofondant
Approved by: Appmved by:
UW(‘/M é}/;‘&hg\ / ' A.Jmnﬁﬂq «ﬂﬁf/&
Plaintiff, Thu-Ye Doan Datext fendant, Doan L. Phung [+ Dated

Fage 4 of 4

AA 001228




1o e m————— s e b = T

—— e —_— - g mr - ikt g e ——— [————
P ok e T LT = A rimfrprRint e RS

i

s HERT ¢

AA 001229



WELLS & RAWLINGS

ATTORNEYS AT LAW
TODO VEFTCLIT CRWVWD EUTE 7

LASD VEDAL NEVADA SRS

TTLOFMMEOME POT D7 7

= im o =27

FaC3(MtLe 723

_—

ot

24
25
26
27

28

THIS AGREEMUEN', is made aud enterod jnto by sud betwesn THU-LEDOAN (“WIFE™),
i resldent of the County of Claik, Stete of Nevada and DOAN L, THUNG (“HUSBAND®), &
resident of the County ol Clark, State of Nevada on thccﬂa“j dny nfﬁﬂm&ﬂ(_, 2012:

WITNESSETI:

WHRERHEAS, the parties to this Agroomont were matiied on Jino 28, 1970, in Lake
Forest, Ulinois, and ever since suid dals have heen and now arc hushand mlld wife;

WHERBAS, there are no minor children the issue of thix marringe; there were no
ehildroiy adopted durlng the mavringe ngt WIRE s not pregnhant;

WHEREAS, inconscquence of digputes and numsroud di forences, the pasties heroto
lntend to Jive scparate and apart ons from fhe othat; _

WHBREAS, it is the mutual wish and desire of the purlies thul # full ond final

acdjustment and seitlement of their property rights, interests and claims agalnst each other Do had,

seitled and determined at 1he present timc by this Agreement, including oll issuos regavding the

support and maintenance of flie parties; fiuther, that fhis agreement be subjoct fo the spproval and
order of the court, a divorco action shall be entered in tha Eig}ltl& Judlolal District Coutt of Nevada,
Cowdy of Clack, Pamily Division;

NOW, TUHHRBPORE, in considoration of tho foregolng facts 'nnd the mutusl
ngreements and covenants horein contnined, It is covenanted, agreed nnd proimised by each py

herett as follows:

WIFEES INTUTALS: :l;@

AA 001230
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1.0 INCORPORATION OF RIECTIALS

L1 The recitals above set torih o incorporated herein as a part of this ‘
Apreement,

2.0  LIVING SEPARATE AND APAR!

21 HUSBAND and WIFE agree that at all imes hu;.'uu[\er, it shadl be lawfid for

each party to live sepurate amd apnet from the other fics from the marital conbrol, Inferferoncs,
reatraint, and authorlty of the other whntscevor, cither directly or indireotly as if ensh party were
single aud nnmarried, Neithcr party shatl molest, harass, disturb or nalign the other ie his or lor
frionds, relatives, conployess oi ngents in sty manner whatsoover,

3.0 PROVISIONS

31 Neither party shall pay the other alitmony, support, or malutenanes.
4.0  DIVISION OIf COMMONITY PROPERT Z.
. 4.1 WIPE shal) have conlirmed (o fier as her solc and separute property, free of
any claims of TIUSBAND, the sole ownership in and 10 tho following:

4.1 One-half of tho net proceeds fiom the sule of the mardtal residence located at 8021
Golfers Oasls Drlve, Las Vogas, Nevada 89149 (APN; 125-33-210-058), owned free
tudl clear, subject to the provisions set forth i Section 6 below,

4.12  Oue-half of the Kci!cy Bine Book valus of the 2011 Tayotr RAVA, subject to the
provislons set forth in Section 7 belew,

4.1.3  Her 51% ownership Interest 1t the businens entity known as PAI Corporation u/k/u

Professional Apalysis, Inc., subject to the provisions sot forth in Seofion 8 bolow.

WIFE'S INITTALS: 4£,.D HUSBAND'S INITIALS:_’DLP
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4.1.4  One-hall' of the ﬁl;ld-‘! In the Bank of Amerien Checking Account No,
(04970158473, subject to the provisions set forth in Section ¥ bolow,

41,5 One-half of tho fands in the Bank of America Money Markel Account Na,
004960573822, subject to the provisions set forth in Section 9 helow,

416  One-hnif of the Fidelily Investments Account No, X94-109180, subject o the
provisions sot forth in Scotion 10 below, |

4.1.7 DBunk ol Ametica Checking Account No. 501009793082

4.1.8  Bank of Amorien Moncy Market Savings Accomt Nu, 005012957722,

4.1.9 Fidekily Investments Accovnt No. X66-411963,

fF. 1.10 One-halt (5%) of the partioy 10% intorest in Ridgeway Square Parinership.

4.1.11 Ol.le-lmlt‘ (5%} of the puctivy 10% Interest in Brondway Shopping Center, LLC,

4.£.12 One-half of partles' retirement nccounty, IRA’s, and pensiony, subjection fo the
pro.visioné set forth in Smtio;\ 11 below.

4.1.13 One-half of the household furniture and furnishings located at 8021 Golfers Ousix

| Drive, Las Vegas, Nevady 89149, subjcct to Scotlon 12 below,

4.1.14 WIFE’s clolblng, jewelty and petsonal possessions (including all gifts from the
pattios’ children, grndehildren, and frionds), subject to Seotion 12 below.
42  HUSBAND shall have confirmed fulim aghis sole snd separate property fiee

of uny uml all claims by WIFE, the sole ownership in and to Hie following:

WIFE'S INCTIAT.S: 44T HUSBAND'S INITIAT.S: ) P
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4.2.1  One-half of the net praceeds from the salo of the marital resldonee located af 8021
Giolfers Oapis Drivo, Las Vegnas, Nevuda 89149 (APN: 125-33-210-058), owned free
angt oleat, subject 10 the provisions set furth in Seotion 6 below.

422 One-half of the Kolley Blue Rook valns of (lie 2011 Toyota RA V4, sabject to the
provisions sct fortl in Section 7 below,

4,23  1lis 49% ownership intorest in the business ontlty knowa ns PAL Corporation a/k/a

Prolesgional Analysis, Ing,, subject to the provisions sct forth i Seetlon § below,

4.24 Ove-balf of the funds In the Rank of America Checking Actount No,
004970158473, subject to the provisions set forth i Scotion 9 below. |
4.2.5 One-lulf of the funds jit the Bank of Amorica Money Market Account Na.
004960573822, subjcet to the piovislens set forth, in Scotion 2 below,
426 One-lf of the Vdelity Investments Account No, X 94-109380, subject to the
provisions set forth in Scetion 10 below.
17 (: 4,27 Bank of Amories Checking Account No. 501013725444,
428 Tidelity lnvestments Account No. X66-411280. |
4.29 Ouc-hnlf (5%) of the parties 10‘}_6 infercst in Ridngay Squnro Partnership,
- 42,10 One-hlf (5%) of ihe partics 10% inteceat In Broadway Shopping Center, LLC.
4.2.11 One-half of parties’ velivement acconnts, IRA’S, and pansions, subjestlon to the
provisions set Forth in 11 helow.
4,2.12 Onge-half of (e household furnilyre and fummishings localed at 8021 Golfors Onsis

Disive, Las Vagas, Nevada 89149, subject to Soction 12 below.

WIFLS INITTALS: S, TIISBAND'S INITIALS: DL P
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4.2.13 HUSBANTY's clothing, jewelry and personal possessions,

50  ASSUMPTION OF COMMUNITY DEBTS

5.1 WITE sholt assume and pay the following dcbis and hold HUSBAND
harmless therefrom:
51,1 Any and ail personal dobts incorred by WIFE slucs Seplember 1, 2011,
51,2  Aay and all ofher obligations relnting 1 the property nwarded to WITE b.y this-
Agresment,
52  MUSBAND shall assume und pay the following debis and hold WIFE
lirmless fherefron
521 Auny sndall plcrsounl dobts incutred by IUSBAND since Seplember 1, 2011,
522  Anyand ol other obligations relatlng to the propuny awarded to FIUSBAND by this
Apteement,
6.0 OVYIRIONS REG L [ RESIDENCE
6.1.  Thepatties shall share possession of the resldence separately und equally until
itis sulrnl, and equally share the expenses associated with the rcsldcncef including, hit not limited to,
faxes, homeowner’s association dups, rapairé, maintenanco, utilitics, ste,, to pald from the joint
aecount, |
6.2 ‘Thocostofmajoritnprovements made to the property shall be shated equaliy
and paid with joint fuds, Any additlonal improvements must bo mutaally apreed to by the puties

prior to the improvernents being made.

WIFE'S INITIALS: LT HUSBAND'S INITIALS: D [P
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63 Onorbefore February 28, 2012, from funds hold inan acconnt in HUSRAND'sname
2 _ .
3 anly, he shall relmburse thejoint nccommt ull fundy pald orremoved from iy joint nceount betonging

4 ||t tho parties for his parsonal expenses since September 1, 201, i.e, food, gag, medicine, clothes,

5 || ele.
6 6.4  The murilal residence shall be listed for sale on or bulore June 30, 2012,
’ unless this date i3 extended by written mufual apreemont of the pattles, with XUSBAND snd WIFE
z equally sharing all expenses related to the sale. Alternativaly, the pafles may agiee to hyve the -
10 H imarttal residence appraised and one party muy buy out tho other party,
11 6.5  ThoCowtshall retainjurlsdiction to suter ﬂpi);'opflﬂtﬁordetﬂ {o efTeninate the

123 buy out of the residonoo ng set forth herein.

1 70 2011 TOYOTA RAV 4

1 : ‘ 7.1 Both parties shall have usc ofilio 2011 'Toyola Rav 4 during the times ho/the
1;). has posscssion of the marfial residenco, The OXpensey rolaled to the car, such as insurance,
17} maintenance, segistration shall bo pald fion the joint acconnt,

18 8.0  PALCORFORATION A/K/A PROTESSIONAL ANALYSIS, INC,

19 I 8.1  Bach porly shull wainfain their prosont mvnqmlﬁp interest in the buglness
#0 knowa as PA[C;)rpomtiona!khi Professionul Analgais, Ine., witdor the existing terms and conditions,
2: 4.2 Inthe eveni any dispule .ﬁrisus mlating'tq business operations, financials, or

5 3 [} ultimate disposition of this assets, eitherpasty may pefition tho Bighth Judicinl Distriet Cond, Vatnily

24 || Division fo resotve such dispute ju conlormity with the laws of the State of Nevadu.

Z2h
26
27 ' .
Tl wirrs INTTIALS: D HUSBAND'S INITIALS: DLP
28 0
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8.3 WIERE shall rcccivé $1% and HUSDAND sha‘!i reecive 49% of the PAL
Fidelity Investments Account X02[ [2178 ns thelr sule and soparate property.

831  HUSBAND shall continue to nionage this account on bebalf of PAIL, Whenever the
funds In the account exceed the necessaty amount (gl tho company newls for its
dally operations, (he excoss funds shall he fransforred to ¢ach patly aceording to theiy
ownership itterest, L.e, 51% to WIFL's individual Fidelity Investments Account No,
X66-411965 and 49% to HUSBAND's individual Fidelity Investments Account
Fidolty Investments Acconnt No, X66-411280.

§3.2 Neither HUSBAND or WIPE shall remove or fransfor sy other findy lhom this
accouni wi_ thont the othor'd expross written permission,

8.4  Tho Coutshall spesifically retain|urisdictionto enlor appropriate ordersto elfectuate

the provisions set forth in the section/paragraph,

90 BANK OF AMRRICA JOINT CHECKING AND MONEY MARKET
ACCOUNTS

9,1,  AsseiforlrinBections4.1.4,4.1.5,4.2.4, nd 4,25 ahovo, the fundsin these
accounts shall be divided at the fime the marital restdence is sold,

02  [MUSBAND shalf provide WIFE with an nccnuntihg of all fnds paid fiom
these ncoounts for his charlty orgnn!?ﬂllinn, Instifute for VietNam Future {IVNF) ckponses aond
ecimburse those funds to the joint Bank of Awrion account no Iater than Pebruary 28, 2012,

9.3 "Tho Court shall refain jurisdiclion to cutet an appropriafe order fo elfestonte

the provisions set forth herein.

WIFE'S INITIALS: A4, HUSBAND'S NITIALS: TP
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100 FIOELITY INVESTMENTS ACCOUNT NO, X-94-109380
10,1 HUSBAND shall continue to mansgo thiy neeount on behatf of‘HUSBAﬁD
and WIPE uniif Rebruney 28, 2012, ai which Hino the account shall be closed. The proceeds of the
account shall be divided as followa:
10.1.1 HUSBAND shullreceive thefivst $127,799.07 (§91,689.48 principal and §36,109.59
interest), which amount bolongs to HUSBANT s parents, and & 1099 shakl be issyed
to INUSBANIY's parents for the tnterest (336,1 09.59)..
10.1.2 Therenfter, the account shall be cqually divided belween the pacics, shave by shre,
dollat by dollar, ny is possible for tho assets conlnined thorein untl he account is
closed on Felruary 28, 2012,
10.2, Neither HUSBAND ar WIFE shall remove ot fransler any other funds from
this nccount without the ofhet’s expréss wrillen permission,
103 The Courl shal] retoin jurisdiotion fo entexr un appropriate orderto effectuate
{Iw transfers horein if necessary, .
110 PENSIONS. RIIREMENT AND IRA ACCOUNTS
11,1 Theparties acknowledge fhul the following accounts were nceumulated d.m‘ing
the marciage and constitale colﬁmunity property regardiess of titlo:
11.1.1 Fidelity Brokerago Scrv., Ino., Brokerage No, 411-070173,
. 11.1.2 Tidelity Brokerage Serv. Inc,, Rollover IRA, Hiokerage No. 194-363030.

11.1.3 Tldelity Brokeruge Sory, Inc., Brokerage No, 441-070181,

WIFE'S INITIAT.S: bt HUSBAND'S INTTIALS: DL P
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11.1.4 TTIAA/CRTER, 'IIAAA77‘3522—6, CRREF P773522-3, TIAA Traditional, S811034-40-
7758,

F1.1.5 Prinelpal 401(k) and 401(a), SSN: 034 40 7758, Conttact No, 4-09529, .

1106 Principal 401(k) aud 401(x), SSN: 170 46 4810, Contract No, 4-09529
112 Buchpatty shall receive one-half of the above accounts as followsé

11.2.1 All funds in cach account shall be valued as of the dato this ngreement is signed.
Bach party shali be entitled to one-balf of the tolil of the fands, pius one-half of all
gaius or losses until the aceounts are distvibuted,

1122 Fach party shall niaintain tho acconnty in their respective names, and the party with
the exceys Tunds shall pay (or transfor to) the athor party"s ﬁccouht whatever amoriul
is necesshry to equalizo the division of the accounts, -

{13, Nolther HUSBAND or WIFE shall resmove or transfo any other finds from

{hese accounts without the other's expross wrilten pormission until the aseounts are divided equall
¥ ; \ ually

to cach pacly's respective account,

120 HOUSEHOLD TFURNISHING ERS(
LOCATED. AT 8021 GOLFERS OASIS DRIVE, LAS ylw
NEVADA §%i49

12.1  Each party shuil recelve thoit respective parsonal possesslons, i.c,, clothing,
jewalty, gifts, cte.
12.2  Ench patty shall tecelve ane-hutf ol the houschold furntture and furnishings.

The division of the houschold fumiture und furnishings shall be aecomplished through the

employment of an**A/I3 List,” which entails the fullowing: WIFR shall prepare two lists, each of

WIPE'S INITHALS:;_ACT HUSRAND'S INTTIALS, DLP
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which sholl contatna fuir and equitable distribution of one-hatf (44} of the parties household farniture
and fornishings, WK shel provide these lists to ITUSBAND Defondant [ree Bxhibit “A»

attached], aud ITUSBAND shall choose, within {ive (5) days of the dulv he signs this agreement,

5 [ oittier the “A” or the “B” list us the list of fiems he wishes to have. ‘Tho pintivs shall thereafter

cooperate fo eftectuate the resulting division of property at thy time the rastdence is sold.
12,3 Neilhor party shall intorfore with the other purty'saceess to the hosve and the
Hems sot fotth horoin,

13.0 DISSOLUTION OF ¢ DOAN _PHUN{: AND THU-
TRUST (A REVOCABLI I¥ TRUST

13.1  The parties ngres that the Doan Phung and Thu-Le Doan Trust shall be

13 Hl dissolved and ¢he assets contained therein shalf be trunsferted oul of the frust Lo offectunte the torms

14
15
16
17
1B
19
20
21
22!
23
24
25
26
27

28

of this agreemenl.

14,0 ![L‘-H;{AMESD AMIRICAN SCH0OLA leﬂ‘ IF'UND (3 ST _AND

141 HUSBAND ahoil monage the Fidelity VASE Brokerage Accoumt No.
2,85044792, Fidality #HSR Brokernge Account No, Z85044784, Bank of Amerlen Account No, 5010
1205 2956, and Bank of America Account 4440 (0794 4259 on. behialf of the bofh Trustees,
HUSBAND wud WIFE., However, any and all deeisions refuting th contributions, expendilures,
grants, etc., i cxcess of §5,000.01 shall be agreed to in writing by both lrustées, Moreovet, these
agseig cannof moved or transfered withont the cxptéﬂs writtens pertndssion of bolth Tristecs,

142 HUSBAND shall provide WIFE with an aceomling of all funds paid fiom

these accounts for iy chuily organization, Institute for VietNam Bulure (IVNY) expenses and

WIFE'S INITIALS: &:{‘f@
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reimburse those imds 1o the appropriate VASE or 'RSR asconnts sl Bank of Ameriea no Jater thau
February 28, 2012,

150 INDEMNIFICATION AND PROTECTION

151  HUISBAND and WIFE acknowledge and agres that each of them covenants
and agrees not to contract any Jebls, charges, orlinbilities whatsoever for wilch the ofher*s property
or estate shall or may hecome liable ot answorable, and ngrees 1o hold the ather party harmless and
indemnified therefrom, | |

160 TAXFROVISIONS

16,1  HUSBAND and WIFRshall file a Joint fax retuen fot the calendur year 2011,
Thereafier, the pattics shall filo separate tux relng, *

162 The parties shall be equalty responsible for any past income tax Hability,
inchading withont {imitation taxes, assessiments, penaltiss awt interost on any United Stutes tax retarn
tiled during e matriage through and juoluding 2011,

163 For tax yenr 2010, in the event vl an awdit of PAT Cotporation ask/a '
Professional Anulysis, Tne., HUSBAND agrees to be fully responsibilily for additional taxes owed
and interest and penalfies impossd by tho Inteinal Revenue Servics, if it I related 1o the donation
of $657,250.00 tn :lVNl*. |

164  Additionally, enol pariy shall bo rosponsible for alf tax Habilitics andfor tax
benofity arising from or ullribulabie fo his or her property sights and ohligations awurded or cronted

by this Agreeinent,

WIFE'S INL’L'iALS:_‘I'm;D HUSBAND'S INITTALS: a{ E
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{6.5 HUSBAND and WL ucknowledge and agree that all ransfers of property
hetween them required by this Apreement are tax fiee fransfors of property made belween them
pursuunt Lo Scetion 1041 of the Internal Revenue Code and ate uot'lnxubie snfes or exchangos of
properiies, Bach parly covenants nnd agrees fiot o take uny position iticonsistent with this beliefand

agreament, Including, without limitation, any position with respect to tho basis of uny naset on his

i ot hex tax return filed afier tho date of this Apresment.

166 HUSBAND and WHE confiem and agree the ench of them hag had the

oppottunity fo discuss with-indopendent tax counselors, concerning the fncome fox and ostate tax

implications ond consequences with respect to the agrocd upon division of propeities and

indebtedioss, and (hal KIRBY R, WBL-T_.S, ESQ. und ANN E, KOLBER, ESQ, were not expected
to provide and, in fact, did nef provide a.ny tox advice concorning this Agz‘asme.mt.

170 PROPERTY ACQUIRED IN FUTURE'I'Q BESTPARATEPROPERLY

17.}  Any and all praperty acquited by either of suid partics heselo ftom and after
the duiv hereof shall be tho sole mul sepuvals property of the one 5o acquiting the sAine and ench of
said portics hereby respectively prants to the olher all such fitore nequisitions of proporly asthe sole
ahd separate properly of the one so acquiring the same, ‘

18,0 RIGHT TQ DISPOSE OF PROPERTY BY WILL,

18,1 Buch of sald partios shall have awimmediate right to dispose of or bequeath
l-wy will hig or het respective intorosts In and to any nnd alf propeviy helonging to him oy her from and
aller the date heveof, and that sqch right shall cxtend to ull of the aforesaid fitnre nequisitions of

proporty as woll as to all praperty sot over to either of the pariies hercto under this Agreement.

WIFI'S INITTATS: HED HUSBAND'S INITIALS: D(P
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19.0 WAIVER OF INHERITANCE RIGHTS

19.1  Except ng hereinafter provided, suid pucties pach heroby walvo aty ond all
right to ﬂm cstate of the other 16ft at his or her death and forover quitclaim any aud all vight (o share
in the estate of the othet by the laws of succeysion, and seid pnrtied hetoby release one to the olhur
ull rights to inherlt from the other, Turthermon, suid parties licreby renowunce, one to ihe ather, all

vight to be administrator or administeatiix, oxecutor oy exuculidx, of the estate of the olher, and satd

partles horeby watve any and all right to the eslate or nuy interest in {he estatc of the ofhier by way

of inheritance, or otherwiso,. fét fomily allownnee therein ot thesofiom, to Vn probute oy other
homestend upon any property of the other, and to have set msids to him or het ey property of the
ofher exempt fram execution, and from the date of this Agreement to (he end of the worli, said
waiver by each in the estuto of the ether parly shall be effective, nid said pactics slintl have ol the
vights of sinple persons und maintnin the relatlonship of sweh towsrd vich other,

50 MUTUAL RELEASE OF OBLIGATIONS AND LIABILTIIES

20.1 Itis‘herehy mutually indersiood and ngreed by undbetﬁrcen the partes hercto
that this Mavital Settlomont Agreerount is deemed to bo 4 final and conclusive and Jntegrated
ugseeetnent betwoon the parties, and ﬂm‘f axcopt a8 horein gpeoified, each parfy hersto is horcly
yeloased and absolved Trom any and all Habllitles and obligations for the future nct..'a nnd duties of the
other, nnd that each of said partics heveby rolenses the other from auy and all Habilitiey, Matwe
tecounty, alimany aad sﬁppoﬁc or otherwise, or dobls orubligations of any kind or character incurred

3

by the other exeapt as hereinbeforo provided, it being undevstond that this lnstrument is Intended to

WIFE'S INITIALS; LD HUSDAND'S INfALS: QL7
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seitle finally and conclusively the ddghts of the particy herolo in all reapects avlsing oul of their
muitnl velationship except ag heroinbofore provided.

21,0  BXECUTION OF NECESSARY DOCUMEN

21.1  HUSBAND und WITE agree to executa cquitchaim deeds, stock tennsfers, and
any and all other instruments that may b required in ordor o effeciuato transfer of any and all
interest either may have in and fo the said property horeby conveyed to the other as heroinabove
ap:_miﬁcd. Should either patly fail to exeeute any said documents to trﬁnsferinimusllu the other, this
Agreement shall constitte a full and complofo tansfer of the intarest of one fo the othey as
herelnabove pravided. Upon fallore of eilher party to cxcoute wnd defiver any such deed,
conveyauco, title, cortificatc orother document of instrument to the othor purly, this Agreement shall
constiluie and opcrate ns suoh properly exacnled doownent and the County Assessor and County
Recorder and any and atl other public and private olficials arc heroby nuthorized and ditected to
accept this Agresment or a properly certilied copy thereof in liou of the dooument regularly roquired

for such conveyance or fronsfer, |

220 ACCEPTANCE OF AGREEMENT ~-ADVICE AND/OR WAIYER QX
CQUNBIL,

22.1  Ruch party hereto acknowledgos thut be or sho has rend the foregoing

Agreement and fully inderstands the contents thereof'and sccepls the same as cquitable snd just anc
that there has been no promise, agreement or tiderstending ol either of the pardies fo the other excupt
as hepeinabove sct forth, which haa boon relied upon by either as a matter of Tnducement to eirter into

this agreament.

WIPI'S INITIALS: AED ITUSRAND'S INITIALS: DLP

14

AA 001243

I T




WELLS & RAWLINGS

ATTSRNEYTF AT LAW

DS WEETCWFF DR

ILTE O

LAl VADAGR NTVALA ADKME

CLAEEHONE TOS S

FARDIMI,

TOZ Qb DRIV

=

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

222 PBach pn}ty heteto stipulates with (he other that he or she has hud {he
oppartonity for Independent logal ropresentation in negotintions for and in the prepatation of the
Apveement hy connsel by his or her own chooging,

22.3 . Hach party hereto hias had e opportunity fo he independently advized as (o
the legal effect of the execution of the Agreement.

224  Bach parly fo this Agreement hosshy undorstands that KIRBY R, WELYS,
RSQ,, of Warts & RAWLINGS reprosetits WIIH inthis matter and is an advocate for ey position, and
that ANN L, KOLBER, WSQ. of LAw PRACTICH 11D, reprosents TTUSDAND jn this matter and is

an advocate Jor his position; that b_oth partios huve enieved into thls Agreemeont without undus

tnfluence or coercion, or misrcprosentation, or for any other enuss vxcept s hicroin apecified.
230 PAYMENT OF AITORNEY'S FEES
23,1 HUSBAND and Wikl agree to vach pay his or her respective reasonable
attormey's lees and costs incwered in the prepamition of this Agreoment,

240 KNOWLEDGE AND DISCLOSURE

24.1  HUSBAND aod WIFE erch acknowledge that he or she hag full knowledyo
of the assets, finuncial statis and possibilitles of inheritance of the other at the time of this
Agreoment.

24,2 Buch parly warrants 1hat he or she has made full disclosure of nil the agsets

of the parlies heseto, Shovid it be fonnd that there exlst other assets, saparato ar commurily, which

| of more than $2,500.00, olther pacty may move fhe cow fot  partition of such usset(s) at my tline

WIFR'S INITIALS: %2 - HUSRAND'S INITIALS: D L.P
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hereafier, With respect to this paragraphi, ench parly horeto specifiently waives uny and all Jimitation
peviods ['o;' the bringing of i action to partitlimt snch undiselosed ugset(s) and furlher specificalty
stipulates that the failure 1o distlose such asset(s) constitutes extrinsic [and, which wilt invoke the ‘
jurlsdiotion of the couxt to prrtilion such uindisclosed nsset(s) at any futms (lmo,

250 VALUATION OF FROPERTY

25.1 YJUSBAND nnd WIFE acknowledge and agree thut al their speoific
instructions, WIFE's attorney, Kirby R, Wells, B, and HUSBAND’s attorney, Ann B, Kolber,
Bsq., have wndertaken no independent investigation to defermine the nr;mre, extent, or valuation of
the agsets and obiigations sel forth inthis agreement. HUSBAND and WIEE herebyindemnify and
agrec 1o hold harmiess Kicby R, Wells, Bsq., and Ann I, Kofber, Bsq. from] iabi}itg;' rolating to the

valuation of commmunlly assots and/or the division ol property set forth ju this sgreoment,

HUSBAND andl WIFR alsu acknowledge and agree that each of them bas independently oblained

i s "
the infarmatlion neceasucy (o deterinlne the nature, extent, atd valyation of the sybject nssets and

obligations, TUSBAND nud WIFE firther acknowledye and agree that each of them has
indopondently valued the subjecl assels and obligations and thal they have not refied on any
reprosentations by Kirby R. Wells, Buq., and AunE. Ku!her,.blsq., as to the nature, extent, and
valvation of the sul;jcct aysuly and obligatious'or with respect tn the divislon of prop;rljes antl
indebtedness.

26,0 AGRELMINT SHALL BE MY INTO DECREE O

26,1 This Agreement siwdl be taken as the full and [aal Marltal Sottfement

Agreement between the patties, and itis nyrreed that o copy of this Agresment shul he offored to the

WIKH'S INITIALS: 44.0) HUSBAND'S INTTALS; D LP_
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Eighth Judicial Distriet Cowrl, Pamily Division, County of Clark, State of Nnv_ndn, andl the Court
shall be requested to ratify, confirm and approve the same, und thiv Agreement shafl by reforence be
merged into and becoms a part of sald Decros o the oxtent as if thereln set forth in full, The partles
speolfienlly agres that the provisions af this agecemmont iy be enforced by the contomnpt powars of
the Family Coutt, however except where specificnlly provided, the Yamily Covrt shalt Lave no

jurisdiction to modify the ugreement of the patties without the express written agreement of the

pattics,
27,0 ENTIRL AGREEMINT
27.1  This Agreement contnins the entire agicemwnl and understaiding of the

i . . ‘
pattics, ind {hero are no sepresentations, warmntles, covennnis or wnderstandings other than these

oxprossly set forth horoln, Furthermore, this Apreomont may not be changed, modifled, or
torminated orally, aud any snch change, modification, or termination imny onty he made by a written
instrumont executed by (he padies with the swme lormallty as this Agresment.

200 NOPARTY DEEMED DRAFTER

28,1  The parties agtee Ihat neither patty shall be deemed to be drafter of (his
Agreeruentand, in tho eventt this Agreement is over construed by o count of favy ot equity, such cout
shall not construo this A;;n'ecmenl ar any provision hcfcof ngainst eithor party ne the drafter of the
Agresment, JJUSBAND aud WIFE horeby acknowledge that buth partics have contributed

substantiully and materially fo the prepavation of this Agreement,

HUSBAND'S INITIALS: D
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29.0 WAIVER
29.1  No waiver ofany ono of the provisions horeof shail work o continuing waivor
or o waiver of any subsequent brouch,

30.0 BINDING LKFIECT

30.1  This Agreemont shall he bindlng upon, und inure fo the benefil of, the
respeclive agents, vopresontatives, heirs, nsyigny, and successots-nt-law of the pattios heroto,

3.0 GOVIRNING LAW

31.1  This Agreotent and the rights of the pactios heveto shall be governed and
interprofed fn all raspects by fhe law applied (o contraots mnde and wholly to be performed within
the Stats of Nevada,

32,0 CUMULATIVE EFFECT

33,1 ‘Lho parties' rights and vemedios horounder shall be cumulative, and the
exercise of one or mora shall not preclide the oxorddse of any ofher(s),
LI R
ok &R
T
RN
ok bk #
LR
¥R QR K

dode ok o
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33.0 LITIGATTON/ATTORNEY'S FEIES

331  Should litigation arlse concorning the tenns and conditions offhis Agrecment,
ox the breach of same by nny porty hereto, the provailing party shall be entitled to attorney's fees and
costs I an amount awarded by the Couct,

IN WITNESS WHEREOF, the partics hereto have hereunto sef {hoir hands to this

Tt 01 hung

AN L PHTIN(} Huapa:y"—

Agreement {he year and date above writlen.

ACKNOWLENGMENTS
STATE OF NEVADA )
COUNTY OF CLARK ; SS' .
Oun this 27 dayof D&)ﬁ L M--! ., 2012, before mo tho wndersigned Notary Pablic
in andl For sald County and Stute, personally appenved TITU-LE DOAN, knowi to mo (o pr_nvon)
1o be the person desoribed in and who cxeonled the foregoing insh'mnont; and whe acknowledged

to e that she did so freely and voluniarily and for the uses and purposes thorein mentiosed.

WITNESS iny hand and official sea,

. L
g BHUM. RLI‘(‘NEP. ' / ﬁ
TR m':fr‘:.‘ggnl:smmrmméu
S e 00 619661 ) NOTARY PUBLIC‘

£ f‘ o o r f" l‘ll "'Il"]ﬂ

WIFR'S INITIALS: 4. )
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HUMSH Mgy
STATE OF-NIYVADX ,(,{ff{')
SNEAbIISH ) B8
COUNTY OF-EHARK~ )

Onthis_/{ dayof _£EBRARY 2012, bafore ms the undorsipned Notary
Publle in and for said Comty and State, personaily appenved DOAN L. PHUNG, known 1o mo (ot
proven) io bo the person deseribed in and who execntod the foregoing Josirnment, and who

acknowledged to me that le did so freety and voluhtm'ily and for (he usos andt purpases thoreln

»
>
/ﬂzg.f.&z!.»’
]

‘Tho undersigned hescby ceitifies that o i3 an attorney at law duly liconsed und sdmitted to

mentioned,

WITNESS my hand and officinl seal.

racnid b b Sabdy

WLHJ\LL 0, LOWEN |
NOTARY 2UBLIC
3TAFS OF WASHinGTON §
COMMNSE,CY EAPIRES
APRIL 28 2094
ST TORNEY CERTUWICATIONS

/

NOTARY PU?“J-

i

practice in the State of Novacly; that he haa beencemployed by and compensated by TIIU-LEDOAN
in the foregoing Marital Seltlemeont Agresment; thut he has advlsed and consulted with hey in
connection with hey proporty rights and has fully explained to het tho lopal effect ol the foregaing,
Muita! Jettlement Agreement and the effect which it has wpon her rights oflierwise oblaining as a’
matter of law; thaty after belng duly advised by the undetsigned, she acknowledped fo the

undersigned thatshe undersiood the legal effect of the foregoing Property Selliemcnt A pmeemerst and

she exeouted the same ficely and vuluu(cmiy
paTED 7 @ M zg

KIRBY X, WELLS F}s’Q

wires eaLs: D HUSBAND'S INrTiALS; 207
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The undessigned hereby certifics that he s an attorney ut Tuw duly Heonsed and admitted to
practice in the State of Novada; that he has bsen employed by and compensaicd by DOAN L,
PHIUNCG In the forcgolng Marital Seftlement Agreement; {hat he hag advised and eonsuftod with him
in connection with his propoity rights and has fully explained to him the logal offect of the foregoing

Matital Settlement Agrooment and the offeet which # hus upon his rights ofhorwise obtalning ne o

that e understood the legal effect of the foregoing Property Seitlement Apreement and he exeuted

the same fireely and voluntarily, :

DATRD. 2~/ 7~ /72— : f//(__ Z”A

ANN I, KOLDIR, BSQ.

WIPE'S INITIALS;_ MDD HUSBAND'S INTIALS: DLP
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Gifts aro nof agoounted For ji flio AD Hst;

I8

2,

3

Blue orlental carpot in the dintng
tootn, for daugliter L1k

Grandtuthor clook, gltt tvom hnshmd
parents, husbaud should keep it
Treadmill, nsed to bolang to usband
father, hnaband shonld keep i,

List A

Mester hedtoom, king alze bedropin
fat

4" bodroam npatalss, dny bed sud
Murittiore plug sofa and ohairs in
master bedroom. -

Fymily room, alf fucniiics in the
rovin invluding tesk ind eredomza
Computer und printer
Washur/Dryor and 32 i, TV

Huif of desks file cubinet in the study
Hulf of bookonses and books

Half of kitchen items sueli as ohina,
oups, silverwace, smafl applianecs
Half of wall hanglngs such ag
lnoquors, ombroldorlos, water
palniings.

£, Hiall of all decorations such oq allk

flowar nrrangomonts mul aill plants,
vasos :

11, Half of ol lineng, lowels, bed oovers

hLH

O L I} I R

LisiT}

» Bedtoont dowastalrs, queen size

bedeoom gof
3" bodroosm upstalwg, 2 slngle bods
and ofhar feniture in the toom

Living roon, al Temilare in the
ronom .

Compuior umd privtor

461in, TV

ITnif of desks filo onbinet in the study
Half of baokeazes and-bnaks
Hall'of Xitohan items such as china,
oups, silvetvare, small npplisncey
Hulf of wull hangings such ng
lueemers, cmbrolderlos, water
poindings, '

10, Huif of ull decorations suvh ny sillc

flower atvaugements sind stk plants,
Ynges

11, Half of all linens, towoly, bed covers
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12428120006 Re: VASE and I'ESR - doaniphungJd@gmail.com - Gmal

doanthule@yshoo.com

(.':}l‘l’ié'iﬁ ) : ' - ,_,M?W k.o llrnﬁox : " - ,M_m_‘é, -
G On Monday, Septarnber 14, 2015 11:44 PM, Doan Phung <dlp.vasfeesr@usmail.com> w

Inbox (1,278}
Starred

Important Thu Le:

39”{‘ Mait While we have parsonal problems, we still should and could perform the trustee functi
Draiis

Clclas : I am calling a meseting on Thursday Octeber 15, 2015, lo take place In the private gros

p.m. The venue could also be moved to a public place of your choice by suggestion b

Amonyg items of discussion include the following:

1. Achlaverments of VASF and Ci:SK in 2014

2. Worlk in progress of VASF and CESR in 2015

3. Investment decisions

4. Discussion on electing an additional trustee to ensure conflict resolution by
faithiully.

Mo Hangonts Confacis
Find someone
s Doanl.Phung

Please let me know ASAP whether you would fike to add any additional items on the :

hlins':’fmaiLnnnnlar:nm.fmaiﬁflJl‘i!ﬂsnamhlr!nanlhnln%dnuahnn.mmﬁﬁn‘)ddmm?n?ﬁ'fr: 7 AA 001254 -~
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FEroms: Doan Phung <dip.vasfcesr@gmail.corn>
Bate: August 23, 2016 at 5:53:36 PM PDT

To: Uosn Thu-le <doanthule@yahoo.com>
Subjcct: Re: Vseting of the VASF and FESR

Hello Thu Le:

On August 15 [ wiote to invite you to selact a date of 8/20 or 8/27 to have the
trusteas’ meeting. As August 20 has past without your response, and August 31
is the date | plan to send out the announcement for the 2016-2017 program, |
have Jdecided to convene the meeting on August 28, 2 to 4 p.m.

Pleass come to the public library at Cheyenne and Buffalo before 2 p.m. When
you evier the library, you coutd ask the person at the reception deslk which room
or whit area of the library the meeting is, just citing VASF or FESR, or my name.

At the mesting, we will review and make decisions regarding four most irportant
isSUEss:

Revlaw the resuils of work In 20162016 and stalus of tho chasily organtzations.
Rewview and decide on tha Gih-year pregsem o chatfenga-cotabosation.
Review and decide on inveslments and tha detayad 2046 tax filings.

Declde on the eleclion of a third trustes.

bl il

Youi sresence is important for the operation of the organizations,
Doar L. Phung

Managjing trustee

On Wion, Aug 15, 2016 at 1:59 AM, Doan Phung <dip.vasfcesr@gmail.com>
Wrote:

Helio Thu Le:

[ arn calling @ meeting of the trustees of the VASIF and FESR. We could meet on
Saturday, August 20, or Saturday, August 27 at your choice. the meeting could
he from 2 to 4 pm, at the public library, Buffalo and Cheyenne. There are private
rooms for the meeting, or we could also meet in the public corner of the library if
there are not too many people.

The agenda of the meeting will include the following:

1. Revlaw of rasulls of tha 2045-2016 programs
2,  Reviaw of the finances of the VASF and FESR
3.  Hakededsions regasding the 2018-20%7 program and finances,
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if you have any other suggestions, please feel free to put it on the agenda.
Plesse I3t me know at least 3 days before you select a date.
Tharil you,

Doarn L Phung
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1212812016 mait - Meeting of the VASE and SR Hoad

hitns:foail.nontla.cnmimailinf3Rui=2&H=h0RKhAAHN 3R viaw=nt&searrhcinhny & th=1 AT N4 1eAd e simi=1R7 ¥ ARhAad 1 a9 aRsiml=16Thad rriad
A

M?F‘i‘!i‘lﬁj e hé VASF am‘i F‘ESR Board

10 messaqeb

OREAN pa—e B [P

Doan Phung < ’dlp vabfcesr@gmall com> Wed Sep 28, 2016 al 6:25 PM
To: trusteal.casi@yahoo.com, Doan Thu-Le <doanthulegdyahoo.com>, ihuledoan@yahoo.com

M Thee Le:

This is to infornt aid to invite you to the meeting of the Board of Directors of VASF and FESR on Saturday, Qctober 15,
front 3 pine 6o 5 v oy laiet, at the public library at N, Buffalo and Cheyenne,

At the meetivg we will discuss the Tollowlng:

1. Apgiove the appointment of Ms. Holly Ngo as a irustee of VASEF and FESR.

2. tteviaur and follow up on the results of the maeting ot Augusk 28, 2016,

3, Nevisw aclilevements of the Sth year challenge-collaboration prograns, 2015-2016,

4, Reviaw the tax fillngs for the 2015 tiscal year, _

8. Suiay the approximately 60+ applications we eipect £o raceive for the Gth year program and decide oty how
to reviews and approve the distributions, Deadline of distribution decisions is November 30, 2016.

Since 2013 | Lave uvged you to propose naimes for nomination to be a no-salary volunteer trustee of VASF and FESR in
accordance to the requirements of Section Sit of the charters, As you have not proposed any name and actually
opposed the bleu snd caused the continued non-compliance with the charters, | have searched far and witle anil found
Ms. Holly Ngis, & professtonal PeopleSoft consultant of 30 years' experience, Ms, Ngo has also done charlty work for
Vietnarmese vstises for over two dacades, | did not know hier and have never met her as of this letter, However, we have
exchanged feiters and conversations, She has told me of her enperfence In doing charity worls in the US and Vietnam,
She has furthuer used lier awn ronay I doing so. She has read the charters of VASF and FESR an is sympathetl: to our
causas, She l* a5 agreett to he notalnated to he an active trustee, Ske will travel o Las Vegas to he present at the meating
ol October iF as dascribed ahove.

Fhave included the rasume’ of Ms, Holly Ngo.

If you have & vomination of your own, please do so at this occasion. We are way behind compliance with Section Six of
the charters,

Thanlk you for your attentlon, We iook forward to your attendance on the 10/15/2016,
Sincevely,
Doan kL Phunyg

Managing trissies

This emallis confidontlal bebveen the sender and the receiver. it Is forbidden for any Wi party to use il against the sendor or racelver.

e nrm mrrmm e rauE

Léj ltotly Ns, U lastine ? docx
23K

R S L s YN el R

Doan Phung <dlp.vasfeesr@arnail.com> : Wed Oct 12 2016 at 12 00 PM

To; Doan Phtng <dip.vasfcesr@gmail.co>
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VIETNAMESE AMERICAN SCHOLARSHIP FUND (VASF}
FUND FOR THE ENCOURAGEMENT OF SELF-RELIANCE {FESR}
8021 Golfers Qasls Drive, Las Vegas, Nevada 89149

Dip.vasicesr@gmail.com; cesr.trusteel @gmaijl.com

October 15, 2015

MEMORANDUM

To: VASF and FESR file; Thu-Le Doan, trustee
From: Doan Phung, trustee

Date: October 15, 2015

Notice of policy meeting

| noticed Thu Le Doan, trustee of VASF and FESR, of this meeting on September 9, 2015, and encouraged
her to suggest opinion and suggestions, Attachment 1. None was recelved.

| again reminded her on September 14, 2015 it was very important for the organizations to decide on a
number of lssues at the planned meeting. Attachment 2, | recelved no response.

| did the same on October 5, 2015, listing 7 issues to be discussed and decided upon, Attachment 3. |
received the response that she could not work with me on any issue. Attachment 4.

On October 14, 2015, | reminded her again that the meeting was to take place as planned, at the
fRainbow Public Library, intersection of Buffalo and Cheyenne, hetween 2 pm and 4 pm, | had chosen
Study Room No. 1 for the meeting. Thu-Le Doan sent a message she wouid not come. | came anyway
due to the importance of the issues and in the event she sent a representative. | sat at the pre-informed
place in the library, in plain view of anyone who comes [nto the library beyond the reception desk. Ms.
Thu Le Doan did not show up. Neither dld any of her representatives,

Issues to be discussed and decided upon
Attachment 3 have {lsted the seven Issues. They are summarized here below,

1. How are we to review the more than 50 applications for challenge funds that VASF and CESR
expect to receive in our fifth-year challenge program? Ms, Thu-Le Doan participated in the first
year, did not participate in but did not object to the same program in the second, third and

fourth year.
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2. How are we going to invest the charity funds now that they are mostly in cash upon her earlier
request?

3. How are we to deal with the “no self-dealing” provision of the FESR and VASF charter in view
Ms. Doan’s demand, through her lawyer, to divide the VASF and FESR endowments so that she
could have control of 50% by her alone?

4. The provision of “no self-dealing” is also called upon when Ms. Thu-Le Doan used FESR money
to trave! for several months each year since 2012 to her hometown purporting to work for the
charity TTKKTL, TTKKTL is a Vietnamese organization that has received money from FESR and
VASF more than any other beneficlary. But legally it is just another beneficlary, not FESR that is
registered as a 501 (c) {3) organization under the US law. To use FESR money to spend several
months each year at her native town at her own pleasure without the concurrence of the board
of trustee is to violate the “no self-dealing” provision of the charter of FESR,

5. There is the need to elect another trustee to resolve the deadiock caused by trustee Thu-Le
Doan'’s refusal to work with trustee Doan L Phung to discharge the duties of the VASF and FESR
with respect to the faw regarding distribution of fund each year,

6. For more than 20 years, Doan L Phung has been working passionately for FESR and VASF, with
no compensation and practically no cost. Itis now time to hire an Executive Director to run the
organizations that have been very successful in pursuing the goals they envisioned when first
established. A search must be conducted and declsions must be made on this subject.

7. ltisimportant to clarify how taxes are pald and reports are compiled annually. Historically Ms,
Thu-Le Doan has been dolng these duties. However, it is not clear that she continues doing so in
the past few years.

8. Alateissue, as of October 10, 2015, is to unfreeze the accounts of VASF and FESR, when
without notice, Ms. Thu-Le Doan had her attorney cause Fidelity to freeze them, This actlon has
caused several FESR and VASF checks to bounce, with difficulties and embarrassment for Doan
Phung, the trustee of the accounts per court order.

Qutcome of the meating

Since Ms. Thu-Le Doan did not show up after being noticed more than a month ahead of time, and
reminded 3 times during the 40-day interval, she is at fault of being derelict in her duties as trustee.
Doan Phung decided to review the issues as follows, pending further communlcation and actions.

1. Dean Phung will send to Thu-Le Doan all applications to review. The deadline for ail reviews,
including his own, Is November 15, 2015, in time to issue letters of grants and to send the
money before December 15, 2015. Previously Ms. Thu-Le Doan had suggested to Doan Phung to
hire people to help in the review and paperwork,

2. While the stock market is very volatile, there are opportunities for the endowments to grow. Per
request of Ms, Thu-Le Doan In August-September 2015, Doan Phung has stopped all trading and
liguidated 95% of the equity holdings into cash, Doan Phung has suggested to Thu-Le Doan,
without receiving any objection from her, that the funds be invested in conservative mutual
funds at Fidelity or suggested by Fidelity, This Issuie will continued to be discussed by email
hetween the two trustees.

3. The question of “no self-dealing” Is contentious and would be discussed In continued
communication,

4. Same as item K3,
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5. Ms. Thu-Le Doan and Doan Phung will he asked to suggest 3 names each to be invited as trustee
of VASF and FESR. The name that is on both lists will be invited to join the Board of Trustees. In
the event he/she needs compensation, the same compensation shall be dispensed to the
existing trustees, provided that the trustee shows up in meetings that are noticed In advance of
at least two weeks,

6. Hiring an Executive Director Is difficult, John Anner, Executive Director of Cast Meets West, has
resigned from that-organization that took on the new name of Thrlive, He had grown EMW from
having no money to an organization that undertook more than $10M per year in Vietnam, It Is
doubtful, however, that he would consider VASF and FESR, even as his salary could be as high as
$150,000 per year. We will continue to communicate on the subject.

7. Doan Phung proposes that Thu-Le Doan continues to handle taxes and annual reports far VASF
and FESR, until an Executive Director is hired.

8. Doan Phung will communicate with Thu-Le Doan to have her attorney unfreeze the VASF, FESR
and other accounts fisted in the Decree of Divarce that are not frozen by court order,

Conclusion

It is regretfuf that the divorce of Thu-Le Doan from Doan Phung has affected the work of VASF and FESR.
However, as astute trustees, the parties shotid be able to conduct the duties In ways that the charters
call for, VASF and FESR have done some wonderful things and will continue to do so with the goodwill of
the trustees, Another meeting shall be called to discuss the Issues. Communication should continue,

This memo is completed at 5 pm at the Rainbow Library

October 15, 2015
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Minutes of VASF & FESR Trustees’ Meeting
Angust 27, 2016

Call to Meeting

A trustees’ meeting for the charity organizations Vietnamese American Scholavship Fund (VASE) and
TFund for the Encouragement of Self-Reliance (FESR) took piace on Saturday, August 27, 2916, at the
public library Cheyenne &Buffalo, 2 pm to 4 pm. The mecting was a joint meeting because there were
only two active frustecs in cach, and they were the same. Further, the charters of the two organizations
were identically the same, except for a small difference in Section 6,

Announcement of the meeting was made on August 15 for the frustees to select a suitable date for all
parties, Failing to hear from other trustec, Doan Phung selected the date of Augnst 27 at the above
location aud time. This information was sent to trustee Thu Le Doan on August 23.

Prior to the meeting, nirangements were made with the libravy to have a conlerence room. The meeting
room #6 was offered with the promise that a lnvger room would be available if necded, This information
was written up and given to both reception tocations at the entrance of the library.

2:00 pm came and past, Trustee Doan Phung waitcd until 2:15 pm to ensure that trustee Thn-Le Doan
may be tate but could be present. By 2:15 pm he received neither a telephone call nor an electronic
message that she would come. Neither did he see her presence in the library, Her absence was therefore
intentional,

The mecting had to go on, perforce.
Tissence of Discussions

TFour items of the agenda, pre-announced, ave:

¢  Review the results of work in 2015-2016 and status of the charity organizations.
e Revicw and decide on the 6th-ycar program on challenge-collaboration.

o Review and decide on investments and the delaycd 2015 tax filings,

¢ Decide on the election of a third frustee,

I Review of the 2015-2016 work aud status of the chariy organization

During 2016, the ehallenge-collaboration program went well, with significant recognition among civil and
charity groups in Vietnam. More than 50 groups have been chatlenged with $1000 to $5000 each from
either VASE or FESR or both, Trustee Doan Phung spent significant cfforts to review some 1000 pages
of applications (each of approximately 70 applications of 10-20 pages), shared the reviews with T Le
Doan by cmail, solicited her opinion, and gave the awards in writing with the specific challenges for each.

Duning the year, most organizations met the challenges with enthusiasm and submitted reposts as
required. But being under the Communists for so long, many were unfamiliar with the American way of
doing business, They stumbled in meeting report deadlines and they did not show sufficient proofs for
transparency, Significant correspondence went on fiom January to August 2016, and trstee Doan Phung
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estimated he spent at Ieast 20 howrs per week doing this job. He does not charge the organization a penny
for his labor or for the cost of Internet, telcphone, transportation and postage.

Some notable successes of the program include:

o The esmpowerment of Canlt Buom to develop, vohuntarily without compensation, textbooks for
elementary students to study in the self motivation style similar to the Montcssori methods.

o The empowerment of Nghi Luc Song, a school for the handicapped that is dirccted by a
handicapped person, to teach IT, English and photoshop to some 60 stadents per year, and {o find
jobs for graduates among foreign companies in Vicinam.

o Facilitating the regrouping of the fragmented Scouts organization, This organization, while being
legitimate and public in Vietnam before 1946 with Ho Chi Minh being an honorary member and
several of his ministers being members, was forbidden by the regime in favor of the Communist
party monopoly of youth organization. While the Constitution allows groups like Scouts to be
formed and to function, the goverimment steadfastly refused giving permits and uscd {he police to
disband farge gatherings of sconts. With VASFCESR challenges, somne scout leaders have
cstablished non-profit companics to further scout’s mission; that is, to train young people for
leadership qualitics and tife skills to do good for the communities, Learning for Life and Do
Good for the Community groups have been formed in Saigon, Danang, Iue, Daklak, Nghe An,
Hanoi and Hung Yen,

¢ The facilitation of civil groups such as Du Ca (Sing Along), Happicr (Volunteers for hospitals),
Sinh Vicn Dai Viet (students doing work voluntarily for the commumity)... to have more means
to excrt their voluntary labor to serve the community. Thicy have miet our challenges with
enthusiasm,

e Help to established charity groups to do their work better. Examples include Thien Duc and Bao
Tao that provide medical examinations and surgeries to the poor; Give It Back to Kids that assists
pregnant teens to keep the babics and to Jearn a job skill; Good Samaritan Medical and Dental
that organizes medical missions to help thousands of people anmually, including establishing the
emerpency medicine discipline for medical schools,

e Help to organizations that help Victnamese in need. Examples include People Serving People that
assists children of Vietnamese refugees in Thailand going to school; The Compassion Flower that
assists victims of human trafficking; Linh Quang that teaches classes for children in ghettos
whosc parents cannot afford to send them to public schools,

e Challenge was also provided to organizations in the US, designed mostly to encourage various
groups to do more to integrate the Vietnamese Americans into the main stream, Examples
include Victnamese Friendship Association in Seattle, Vietnamese Leadership Training program
in Dallas, Community Builders in Atlanta,

At the meeting, while Trustee Thu-Le Doa was infentionally absent, it was decided that should she sue
to split the organizations, then VASE and FESR will take the Iead in opposing her motion on the basis of
three clauses in the chatder;

1. Scction 2; “lustecs shall not engage in ony act of selfdealing.”
Section 8; “Gifts made to the Trust shall be irrevocable.”
3. Section 9: “This Charter is irrevocable and may not be amended or modified...”

e

TFurther, the trusts will defend trustee Toan Phung, in the event he is also sued, on the basis of

the law that states, in part:

AA 001266




“All divcctors, trustees or members of the governing bodies of nonprofit eooperatives,
corporations, clubs, associations and organizations described in subsection (d),
whether compensated or not, shall be immunc from suit avising from the conduct of
the affaivs of sueh cooperatives, corporations, clubs, associations or organizations.
Such immwunity from suit shall be removed when such conduct amounts to wiltful,
wanton or gross negligence.”

[Section 48-38-601(c) of the Tennessee Code; simifar lenv exisis In every siate of the
Union.}

It is noted that VASL had 4 trustees for a long time. The existing trustecs, Thu Le Doan and Doan Phung,
had failed to clect their replacement within 60 days after their resignation, as provided by Section 6 of the
Charter, The trustee present moved to elect a third trustee for VAST within 3 months by asking the
existing trustees fo submit names for voting. It was finther moved that a fourth trustee is not necessary for
the work at hand, and because that may cause an impasse in voting on important issucs,

1t was also noted that FESR never has more than fwo tmstees. Therefore, it was moved that a thied trustee
be invited to join the FESR board. The process could be the same as for VASTE and the third trustee could
be the same persont as VASF, becanse VASF and FESR are quite identical, except for their separate assets
and a small difference in the term of the trustees, '

HR Review and decide wpon the plan for the 2016-2017 programs

Doan Phung presented documents of the 2016-2017 program, the 6™ year of the jolnt VASF and FESR
challenge-collaboration methad of distributing funds, The documents in two languages include three pats

1. Awnounncement of rules of the challenge-collaboration program. The rules inctude the eligibility
of applicants, the challenge approach, the collaboration appronch, and the review process. The
announcement encourages organizations to work together to maximize resuits and minimize
achministrative costs.

2. Sample application outline,

3. List of more than 100 charity orpanizations, not all of them had been participants in past
programs, to act as references for those wiho would apply.

The documents were similar to buf tighter than those in the past 5 years. They were approved to be
rcieased on August 30, 2016,

oI, Review and decide upon investment strategy and the filing of the 2015 tax
returi.

Trustee Doan Phung explained most of the money of the VAST had been parked in cash since 2015,
pending clarifieation of the market conditions. Market experts opined the time has come for the market to
slow down and drop since it has been on the bull run for more than 7 years. The trustee decided, except
for some current cquitics, to wait a bit longer before investing in dividend paying funds, particularly afler
the Federal Reserve will have decided to raise the interest rate,

VASE has a real estate property worth a million doliars in Oak Riiige, ‘TN. 1t was donated to VASE by a
group of investors who wanted to get tax write-offs at the time, This property had been vacant sinee 2013
when trustee Tiwi Le Doan moved PAI Corporation out of it, causing both PAI to pay rent in a storage
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facility and VASF to pay utility, taxes and management on an empty building. After 3 years of
unsuceessfully trying to sell it, trustee Doan Phung requested to ask trustee Thu Le Doan to take over this
responsibility of managing and selling the property. This request witl be conveyed to trustee Thu Le Doan
ns soon as possible.

Trustee Doan Phung is preparing data for CPA Fred Winters to file in October. All estimated taxes for
2015 and 2016 had been paid,

V. Election of n 1hivd trustee

Tn accordance with the charter, when a trustee vacancy is available, the remaining trustecs shall make an
effort to fill it within 60 days, This lind not been done since trustees Wright and Schlatter resigned in
2011 fiom VASY, This deficiency is hereby fixed, with the following resolutions:

o Trustee Wright’s vacancy shall be filted before the end of the year 2016
o Trastee Schlatter’s vacancy shall not be filled because VASF should not have an even number of
trustees, and 5 would be too many for the jobs at hand.

A resolution was also made to elect a third trustee for FESR.

It is urged that trustces Doan Phung and Thu Le Doan work to elect the third trustee for board of tiustces
of VASF and FESR before the end of the year. Ifa joint agrcement cannot be made, trustee Doan Phung
can go ahead to invite a willing trustee who, by charter, is not paid a salary.

There being no forther items to be discussed, the meeting recessed at 4:135 pm,

Recorded on August 27, 2016; typed up on Angust 30,2016
By Doan L. Phung, trustee of VASF and FESR

Altacliments:

Invitation to Thu Le Doan to aftend the trustees’ meeting

The charter of VASE '

The charter of FESR/CESR

The 6™ year program of VASFCESR

Example outline for the application

List of charity organizations that have been helping Vietnamese in need

F\EJI-'}UJMM
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MINUTES OF TRUSTEES’ MEETING
ON OCTOBER 15, 2018 OF
VIETNAMESE AMERICAN SCHOLARSHIP FUND (VASF) &
FUND FOR THE ENCOURAGEMENT OF SELF-RELIANCE (FESR/CESR)

Prior announcement of the meeting

The announcement of the meeting together with its agenda was sent out on September 28,
2016. Since VASF and FESR have similar charters and same frustess, except for the difference
in the objeclives, it was decided over the history of ths {rusts to have common meetings. The
objective of VASF is more educational focused while the objective of FESR is more medical and
socijal focused.

Call to meeting

By 2:50 pm, trustee Doan Phung had been at the library arranging for a meeting room. The
library allowed the use of the large study room with glass door and windows at the NW corner of
the fibrary. This information was written up and placed with the two reception desks at the
entrance of the library, with request to direct inquiries from incoming trustess.

Trustee nominee Holly Ngo showed up at the same lime as trustes Doan Phung. Ms. Holly Ngo
had been driving up from Southern California.

We waited till 3:10 pm to see whether trustes Thu Le Doan showed up. She did not,
At 3:10 pm Trustee Doan Phung called the mesting to begin.
Appointment of Holly Ngo as trustee of VASF and FESR.

As previously announced of the need of a replacement trustee, and specifically on September
28, 2016, when Ms. Holly Ngo was nominated to be trustee of VASF and FESR. Her resums’
was distributed. She was informed of VASF and FESR and was sent their charters as well as
their past performances. She is highly qualified by virtue of 30 years experience as an [T
professional and dozens of years as a philanthropist and social worker, She has given tens of
thousands of dollars and fraveled te Vietnam and Thailand to help the poor, the sick and the
refugees. She has never been political. The documents were sent to Trustee and Trustor Thu-
Le Doan.

At the meeting, per Charter Section 6, without any objection, Ms. Holly Ngo was officially
appointed to he trustee of VASF, replacing Trustes T.K. Wright who resigned in 2011 and had
-not been replaced. Her term is 5 years. Ms. Holly Ngo officially accepted the position and
promised to spend time and energies to help fulfill the objectives of the charler of the VASF,

At the mesting, per Charler Section 6, Ms. Holly Ngo was officiaily appointed to he trustee of
FESR/CESR. Her term is 5 years. She is amply qualified by virtue of her 30 years experience as
an IT professional. She also has dozens of years of experience as philanthropist; having given
money to charity causes and worked for the poor, the sick and the refugees. Ms. Holly Ngo
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officially accepled the position and promised to spend time and energies to help fulfili the
objeclives of the FESR/CESR charter.

Review and follow up on the results of the meeting on August 28, 2016.

The minutes of Trustees’ meeting of August 28, 2016 were reviewed. The Board discussad the
potential threat at the time that Ms. Thu-Le Doan would bring a tawsuit to break up the VASF
and FESR/CESR to give her 50% control in one form or another. While this is in violation of
ihe Marital Setllement Agreement (MSA) section 14, this potential threat has now been real,
as Trustee Doan Phung recsived a notice on September 29 of the lawsuit that would be heard
on November 14, 20186. This hearing was moved up to October 14, 20186, in the emeargency
altempt to quash the QOctober 15, 2018 meeting of the Board. At the October 14, 2016 hearing,
the probate commissioner tentatively recommended to the Judge to approve Ms. Thu-Le
Doan’s petition, while the Trusts' Attorneys L. Joe Coppedge and Mike Mushkin indicated they
will oppose that recommendation on the basis of VASF Charter Section 8 and Section 9 and
FESR Charter Section 9 and Section 10. These sections state that all gifts to the charities are
irrevocabte, and therefore Ms. Thu-Le Doan cannot claim VASF and FESR as community
propeities as her petition indicated. They also state that no part of the Charter could he
changed or modified. Further, court ordered MSA saclion 14.1 assigns Doan Phung to
manage the funds and forbids the funds from being transferred withouit the express agreement
of both parties, and section 26 forbids the change of the MSA unless there is mutual consent
in writing.

Specifically, however, the Commissioner allowad all activities of the trusts ta continue, to
inciude the planned meeting on October 15, 2016.

At the meeling, the Board reaffirmed the decision made in the meeling of September 28, 2016,
in that the VASF and FESR will defend their breakup by trustee Thu-Le Doan

Removing Thu-Le Doan from being Trustee of VASF and Trustee of FESR/CESR

The Board also discussed the fact that since 2011 Ms. Thu Le Doan has not done anything for
VASF and FESR/CESR. In fact, she has not done practically anything for VASF for 27 years,
and has further caused harm to it by {a) moving PAl Corporation out of the VASF building in
Oak Ridge, Tennesses, causing the building to be vacant and to lose insurance; and (b)
causing Fidelity to freeze VASF accounts, causing operational payments being bounced and
penalized. Since her actions to cause the building to be vacant since 2013, with yearly
maintenance costs of approximately $30,000 in taxes and maintenance, Trustee Doan Phung
has asked her to help manage it to lessen the former's duties, but she has ignored the request
in a similar manner she did in the history of the Trusts.

Section Six of VASF Charter and Seclion Six of FESR/CESR Charter states:

“A Trustee may be removed by not Jess than two-thirds (2/3) mafority vote of all
Trustees when they deem such Truslee is incompatible, or not in sympathy with
the purposes of the Trust, or for any other just cause. In the event that a '
vacancy shall occur hecause of death, resignation, incapacily to act, or removal
of a Trustee, the remaining Trustee shafl, within sixly (60) days from the dale of
stich vacancy, fill the vacancy. The failure of a Trustee to atlend any of the
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meetings of Trustees for three (3) consecutive meetings shall be deemed
conclusive as his or its incapacily fo act.”

Trustea T.IK. Wright resigned from VASF in 2012 and no replacement has heen effected due to
blockage of Trustee Ms, Thu-Le Doan. In the meeting of October 15, 2016, using the power of a
Trustor per Section Six, Doan Phung nominated and the Board elected Ms. Holly Ngo as trustee
of boih VASF and FESR.

The Board discussed the fact that Trustee Thu-Le Doan has not altended any meatings of the
VASF since 2012, and speclfically she has not altended three consecutive mestings on
November 19, 2015; September 28 and October 15, 2016. Per Charter Seclion Six cited above,
Ms. Thu-Le Doan is not capable of nor is willing to discharge her duties as trustes. Doan Phung
moved to remove Ms. Thu Le Doan from the position of Trustee of VASF, Ms. MHoily Ngo
seconded the motion. The vole was 2 among 3 three trustees. The motion passed.

Simitarly, Ms. Thu-Le Doan has not attended any meetings of the FESR since 2012, and has
pointedly missed three consecutive mestings on November 19, 2015; September 28 and
October 15, 2016. Per Charler Section Six cited above, Ms. Thu-Le Poan is not capable of and
is not willing fo discharge her duties as frustes, Doan Phung movad to remove Ms. Thu L.e Doan
from the position of Trustee of FESR/CESR, Ms. Holly Ngo seconded the motion, The motion
passed.

Discussion was made regarding the fact that, per Charter, as Trustor, Ms, Thu-L.e Doan has the
authority to appoint another person as trustee. The Board recognized that authority but insisted
on the procedure that the appointment shall be in writing and the vote shall be in person.

Review achievements of the 5th year challenge-collahoration program, 2015-2016

Doan Phung reviewed the achievements of the 5™ year challenge-collaboration program. He
indicated he had to co all the work as Ms. Thu Le Doan specifically declined to carry out her
duties. Dusing 2015 and 2016 she used FESR/CESR moaney to trave! extensively to Vietnam,
not to worls for FESRICESR but for TTKIKTL, a Viethamese charity. This illegal per
FESR/CESR policy.

During 2015-2016 campaign, the VASF and FESR/CESR distributed approximately $205,000
to some fifty organizations to assist them in their work to help students, the poor, the sick and
the refugees. Addendum B shows the list of recipients. All recipients certified in wriling they
are not a political organization nor are they controlled by an agent of the government.

The recipients conducts a variety of work that fit very well with the purposes and goals of the
VASF and FESR/CESR. The organizations in Addendum B {not all are recipients) can he
classified as follows:

1. Organizations with a long history of providing medical, dentai, psychological, and
social assistance to the poor. Examples include: Good Samaritan Mecical and Dental
pMission (GSMDM), Give it Back to Kids (GIBTK), VNHelp, Thien Buc, Bao Bao, Linh
Quang.

2. Organizations that train young people to be in good character and contributing to
society. Examples include: Huong Nghia Scouts, Darlac Scouts, L.a Xanh Scouts,
Phuong Dong Scouts, Du Ca, Nu Cuoi, Tuong Lai.
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3. Organizations that are grassroots civil groups trying to help the communities and
environments in which they live. These include SUSDEC, Battrang, Tinh Than, Nghi
Luc Song. ,

4. Organizaiions that are doing basic worl for education and other infrastructure of a civil
society. Examples include: Canh Buom, Sach Va Hanh Dong, Hocmon Ceporer,

Allin all, the program is a smashing success and has achieved most of the goals of the two
Chartars. ,

Reviow the tax fitings for the 2015 fiscal year. -

2015 taxes for VASF and FESR/CESR were not filed by May, 2016 as planned because former
Trustee Thu-Le Doan had asked Fidslity Investments to freeze all VASF and FESR/CESR
accounts with the intention of causing probtems for Trustee Doan Phung in his management of
the Trusts. Checks were bounced by the IRS and the City of Qak Ridge and the County of
Anderson (TN).

it took several hearings in the court of justice before trustee Thu Le Doan's obstruction was
overruled and the accounts were unfrozen. After reading the documents carefully, Fidelity
further dsfined the word “manage” in clause 14.1 of the Marital Settlement Agreement as the
right of Trustee Doan Phung to manage the accounts and Trustes Thu-Le Doan cannot sign
checks against the accounts uniess they have concurrence of manager Doan Phung,

Trustee Doan Phung worked with CPA Fred Winters to complete tax returns for VASF and
FESR/ICESR on October 14, 2016. In addition to paying the taxes, Doan Phung also sent
checks of $2,100 sach 1o pay for the estimated taxss for 2016.

Applications for 2016-2017 distribution

Trustees Holly Ngo and Doan Phung surveyed some three dozen applications for funds from
small organizations, Ms. Holly Ngo pressnted a malrix that systematizes the review process,
Plan is to review ali applications by November 30, 2016 and to decide on distribution by
December 2016.

Addendum B shows the list of these applicants. Ms. Thu-Le Doan has been copled by all
applicants due to her former position as trustee of the funds.

Audits

Trustee Holly Ngo discussed the need to audit recipients to ensure there would be no fraud or
poor performance. She explained that in developing nations, due to the poor infrastructures,
frauds are rampant, We therefore plan to distribute the approved amounts {wice, 50% each
time, the second conditioned upon the verification of the correct use of the first. That is, after the
first 50% distribution, we will audit the aclivities of the recipients and the use of the money. If
everything goes according to plans and promises, we will send the second 50% the awards.

Visit Vietnam by Trustee Holly Ngo

Trustee Holly Ngo planned to visit Vietham in November 20186, She voluntesred to use this
occaston to visit and audit some of the recipients of VASFCESR in the 2015-2016 distribution,
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Trustee Doan Phung agreed to arrange for her to meet with principals of some two dozen
recipients in places such as Hanoi, Hue and Saigon.

Conslusions

The mesting of Trusteaes closed at 5:30 pm. It resolved several issues, one being the removal of
Thu Le Doan from heing frustee because of her failure to attend three consecutive meetings
and her obstructions against the functions of the Trusts. The arlicles of the charters have heen
adhered 10 in this matter.

Those issues that remain will continue to be discussed by email and telephone among the
trustees. Of particular concern is the lawsuit Ms, Thu-Le Doan is filing in probate court to break
up the trusts in order to give har 50% to control. This is a frontal attack on the charters of the
trusts, sections 2, 6, 8 and 9 for VASF and sections 2, 6, 9 and 10 for FESR/CESR. In addition,
such attack is also in violation of Section 14.1 and 26 of the Court Ordered Marital Settlement
Agreement helween trusteas Doan Phung and Thu-Le Doan,

The trustess agree the most immediate actions are to oppose the lawsuits on behalf of VASF
and FESR/CESR, and to review the applications for funds that the Probate Commissioner
allowed to proceed.

Minutes compilad by Trustee Doan Phung

October 16, 2016 M ﬂl?/

Minutes approved by Trustee Holly Ngo

,,/-/5%.;_

October 26, 2016.
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English Version
REPORT OF THE INSPECTOR GENERAL
TRUNG TAM KHUYEN KHICH TU LAP (TTKKTL)
2016-11-21

To the Board of Trustees
Trung Tam Khuyen Khick Tu Lap (TTKKTL)

_Huc, Vietnam

Dear Board Members ;

My nmne is Nguyen Nhien, volunteer member of the Board of Frustecs of the TTKKTL
since 2000, After two terms and 8 years in the office, I stepped down due to term
limitation. In 2012, T was invited to rejoin the Board af the invitation of Chairperson
Doan Thu Le and at the concurrence of all standing members of the Bonrd. T resigned in
late December 2015 because I disagreed with a decision by Chairperson Doan Thu Le
regarding the firing of a staff member. This occasioned the exarination of the eveat by
the Board, and while the Board did not reinstated the personnel, it invited mc in June
2016 1o rejoin the Board. I did but chairperson Doan Thu Le resigned in July 2016, Dr,
Doan L Phung subsequently assumed the chairman position. Citing personal reasons, Mr.
Phan Van Hai resigned as Ditector General of the Executive Office. Unable to persuade
ftimi o stay, the chairman accepted Mr, Phan Van Hat's resignation on August 31, 2016,

On September 1, 2016, chairman Doan L Phung, after consulting the opinion of all staff,
appointed Mr. Nguyen Xuan Quy io be Dircclor of the Executive Office, and Ms.
Nguyen Thi Anh Dao, Deputy Director. The new director and deputy direclor went over
the transition documents and discovered some irregulactics ; Over the years, Mr. Phan
Van [1ai had maintained a seeret TTKXTI, account that is controlled only by him, and
upon resigning from the office, he had withdrawn 1,260,456,000 VND (approximstely
51,000 USD) and deposited the money into his own account.

Ins the duty as Inspector General of TTKKTL in Hue, 1 have been working with Mr.
Nguyen Xuan Quy and Ms, Nguycn Thi Anh Dao since October 2016, and have (he
foltowing findings :

1- My, Phan Van Hai was appointed Director of the Executive Office in 2006 and
worked in that position mtii 31/08/2016. Between 2006 and 2012, he worked
closely with Dr. Doan L Phung, then chairman of TTKKTL. He also worked from
time to time with other members of the Board in Hue. His work was excellent and
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TTKKTL was trusted by clients and fellow organizations. It also received praise
from the government of the City of Hue,

Between 2012 and July 26, 2016, Mr. Phan Van Hai worked under the
supervision of Ms. Doan Thit Le, the new chairperson. All went well until Ms,
Poan Thu Le discharged a staif, [ resigned in protest because my suggestion of
mure investigation was nof given sufficient attention. Subsequently the Board
investigated the matter, did not reinstated the personnel, but asked me to rejoin
the Board, which I assented. The Board also asked me to be Inspector General
with the charer to ensure afl activities of TTEKKTL in Hue are compliant tegally
and quality wise. This appointment, however, led to the resignation of chairperson
Doan Tha Le on July 26, 2016, Subscquiently Mr. Phan Van Hai worked under the
supervision of Dr. Doan L Phuog, the acting chaitperson. In mid-August, Mr.
Phan Van Hai appointed Mr. Nguyen Xuan Quy to be Director of the Exceulive
Office while he appointed himself as Advisor. Dr. Doan L. Phung told Mr. 173
that those appointments are illegal becanse the authority belongs the Board,
Subsequently, Mr. Hai resigned and pointedly asked Dr. Phung to write a letier
accepling his resignation precisely on August 31, 2016, Not suspeeting of any
design by Mr. Haj, Dr, Phung wrote the letter per request,

The new leadership team staried transitioning in on September 1, 2016 with little
cooperation from Mr, Hai. In patticular, Mr. Hai did not mention anything about
the sceret account. In the following few weeks, the new leadership leam
discovered Mr. Hai had withdrawn the som of 1,260,456,000 VND
(approximately 57,000 USD) from that secret account but never informed the new
director nor Dr, Doan L Phung of the act. e would not retwm the moncy upon
demand, stating he kept it for Ms, Doan Thu Le per her request.

T have worked closely with the new TTKKTL executives fo uncover all related
information. I have met twice with My, Phan Van Hai and asked him to return the
money to TTKKTL. He refused. He said he was instructed by Ms. Doan Thu Le
to keep that money for her, Without any other alternative, 1 let the TTKKTL
excculives report the cvent lo the government of the City of Hue,

- 'The government of Hue asked the City Iuspeetor (ITTP) to investigate the maficr.

TTTP inierrogated Mr. Phan Van Hai and discovered the 1.2 biilion VND
(approximately 57,000 USD) consisted of 448 million YND (approximately
20,400 USD) he claimed Ms. Doan Thu Le asked him to keep for her, and the
remainder 812 million (approximately 36,700 USD) was the money VASFCESR
asked him ¢ months earlicr to iransfer to other smaller charities per request of
VASFCESR but he had not done, The TTTP demanded Mr. Phan ¥Yan Hai to
return the money. He did the 812 million on October 23, 2016, and the 448
milliott on November 15, 2016.

The TTTP also uncovered that, during the time Mr. Phan Van Hai worked under
the direction of Ms, Doan Thu Le, lhc two had committed some questionable
actions, Case in point, Mr. Hai manufactured a few applications to ask for funds
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fromy VASFCESR that {s under the management of Dr. Doan Phung and Ms.
Doan Thu Le was suing Dr. Phung {or control of VASF and CESR. Unsuspsecting
fraud. Dr. Phung approved half a dozen of those organizations and sent the money
10 Mr. Phan Van Hat for him to deliver to them beeause they did not bave a
trustworthy international bank account, It now appears that those organizations
zither did not exist, or belonged to Mr, Phan Van Hai or his relatives. 1t may be
possible that Mr, Phan Van Hai withheld dolivering the moncy to further Ms,
Doan Thu Le's Jawsuit in the USA. '

The new director, Mr. Nguyen Xuan Quy, 1old me that in the 5 years as the day-
to-day essistanl to Mr, Fai, e was not informed of any activities that Mr. Phan
Vaun Hai conducted secrefly under the direction of Ms, Doan Thuo Le.

I continve to work with the new leaders of the Executive Office lo ensure transparency
and compliance of all activitics of TTKKTL. TTKKTL is a Vietmamese charity repistered
with the City of Hue, Since TTTP is an effective inspection arm of the City of Hue, 1

have asked them to investigate further any financial wrongdoings canunitted by Mr. Hai
iy the past [ew years. I will have another report by year end on this matter,

Made in 1lue, November 21, 2016
AN :"L’Ji/w{/[/]

Neuyenr Nhicn
Metnber of the Board of Directors and Inspector General
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Electronically Filed
9/7/2017 1:15 PM
Steven D. Grierson

CLERE OF THE COUE :I

MICHAEL R. MUSHKIN, ESQ.
Nevada Bar No. 2421

.. JOE COPPEDGE, ESQ.
Nevada Bar No. 4954

MUSHKIN + CicA - COPPEDGE
4475 S. Pecos Road

Las Vegas, Nevada 89121
Telephone: (702) 386-3999
Facsimile: (702) 454-3333
michael@mccenvlaw.com

jcoppedge@mecnvlaw.com
Attorneys for Respondent, Doan L. Phung

DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA

In the Matter of the: CASE NO. P-16-089638-T
FUND FOR THE DT
ENCOURAGEMENT OF SELF- DEPT: PCI
RELIANCE

An Irrevocable Trust.

NOTICE OF HEARING FOR
RESPONDENT, DOAN L. PHUNG’S OBJECTION TO
PROBATE COMMISSIONER’S REPORT AND RECOMMENDATION CONFIRMING
PRIOR REPORT AND RECOMMENDATION GRANTING PETITION TO ASSUME
JURISDICITON OF TRUST, MAKING ADDITIONAL FINDINGS OF FACT AND
CONCLUSIONS OF LAW, CONFIRMING CO-TRUSTEES AND TO MODIFY TRUST,
AND REQUEST FOR JUDICIAL REVIEW

TO: THU-LE DOAN, Petitioner; and

TO: DARA GOLDSMITH, ESQ. and PETER CO, ESQ., of the law firm of Goldsmith &
Guyman, attorneys for Petitioner.

PLEASE TAKE NOTICE that Respondent Doan L. Phung, filed with the Court an
Objection to Probate Commissioner’s Report and Recommendation Confirming Prior Report and
Recommendation Granting Petition to Assume Jurisdictioh of Trust, Making Additional Findings

of Fact and Conclusions of Law, Confirming Co-Trustees and to Modify Trust, and Request for

OCTOBER
y of

H

Judicial Review; a hearing on the Objection has been set for thel2 da
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Electronically Filed
9/12/2017 9:17 AM
Steven D. Grierson

CLERK OF THE COU
CODE: RPLY Wﬁﬂ‘-’

GOLDSMITH & GUYMON, P.C.

Dara J. Goldsmith, Esq.

Nevada Bar No. 4270

Email: dgoldsmith@goldguylaw.com
Peter Co, Esqg.

Nevada Bar No. 11938

Email: pco@goldguylaw.com

2055 Village Center Circle

Las Vegas, Nevada 89134
Telephone: (702) 873-9500
Facsimile: (702) 873-9600
Attorneys for Thu-Le Doan,
Trustor of the FUND FOR

THE ENCOURAGEMENT OF SELF RELIANCE

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the
Case No. P-16-089638-T
FUND FOR THE ENCOURAGEMENT OF Department 26

)
|
SELF RELIANCE )
)
)
)

An Irrevocable Trust.

REPLY TO RESPONDENT, DOAN I.. PHUNG’S OBJECTION TO PROBATE
COMMISSIONER’ S REPORT AND RECOMMENDATION CONFIRMING PRIOR REPORT
AND RECOMMENDATION GRANTING PETITION TO ASSUME JURISDICTION OF
TRUST, MAKING ADDITIONAL FINDINGS OF FACT AND CONCLUSIONS OF LAW,
CONFIRMING CO-TRUSTEES AND TO MODIFY TRUST,

AND REQUEST FOR JUDICIAT, REVIEW

COMES NOW, Thu-Le Doan (“Petitioner” or “Thu-Le”), by and
through counsel, Dara J. Goldsmith, Esg. and Peter Co. Esg., of the
law firm of Goldsmith & Guymon, P.C., and respectfully submits her
Reply to Respondent, Doan L. Phung's Objection to Probate Commissioner's
Report and Recommendation Confirming Prior Report and Recommendation
Granting Petition to Assume Jurisdiction of Trust, Making Additional
Findings of Fact and Conclusions of Law, Confirming Co-trustees and to
Modify Trust, and Request for Judicial Review (“Reply”). Said Reply is made

and based on the following Points and Authorities and Cral Arguments at the
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hearing thereon.

DATED this /Y% day of September, 2017.

_Para J J Golds Esqg.
Nevada Bar/No 7O
Peter Co, E@q
Nevada Bar No. 11938
2055 Village Center Circle
Las Vegas, NV 89134
(702) 873-9500
Attorneys for Thu-Le Doan
I.
POINTS AND AUTHORITIES
Thu-Le briefly responds to those statements set forth in Doan L.
Phung’s (“Respondent” or “Phung”) Objection to Probate Commissioner's
Report and Recommendation Confirming Prior Report and Recommendation
Granting Petition to Assume Jurisdiction of Trust, Making Additional
Findings of Fact and Conclusions of Law, Confirming Co-trustees and to
Modify Trust, and Request for Judicial Review (“Objection”) as follows:
1. Phung’s Objection erroneously states that the Report and
Recommendation Confirming Prior Report and Recommendation Granting
Petition to Assume Jurisdiction of Trust, Making Additional Findings
of Fact and Conclusions of Law, Confirming Co-trustees and to Modify
Trust (the “Report and Recommendation”) should be rejected because
the Probate Commissioner failed to follow court rule EDCR 4.17(a)
when in fact there were no disputed issues of material fact that the
Probate Commissioner relied on in making his findings in the Report
and Recommendation. Thus, EDCR 4.17(a) is inapplicable and it was

proper for the Probate Commissioner to neither set an evidentiary

hearing nor a discovery schedule.
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The only material facts for the Probate Commissioner to find in
applying NRS 163.556 to decant a trust is whether a trustee has the
power of invasion of principal and that there is no reduction of any
income interest of any income beneficiary of the trust. Those facts
are solely determined by reviewing the Trust document.

NRS 163.556(1) states as follows: “Except as otherwise provided in
this section, unless the terms of a testamentary instrument or
irrevocable trust provide otherwise, a trustee with discretion or
authority to distribute trust income or principal to or for a
beneficiary of the trust may exercise such discretion or authority
by appointing the property subject to such discretion or authority
in favor of a second trust as provided in this section.”

In addition, NRS 163.556(3) states as follows: “A trustee may not
appoint property of the original trust to a second trust if: (a)
Appointing the property will reduce any income interest of any income
beneficiary of the original trust if the original trust is:...(2) A
trust for which a charitable deduction has been taken for federal or
state income, gift or estate tax purposes...”

The Probate Commissioner’s findings are supported by the undisputed

‘facts that pursuant to the Trust Agreement, Thu-Le as Co-Trustee of

the Fund for the Encouragement of Self Reliance (“FESR”), has the
power of invasion of principal and that there is no reduction of any
income interest of any income beneficiary of FESR.

The Probate Commissioner found that although the facts on whether the
trustees are at loggerheads are illuminating, such facts are not
determinative to the ultimate resolution, which is an absolute right
given to a trustee who holds the power of invasion of principal and

that there is no reduction of any income interest of any income
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beneficiary of the trust, thus even if Phung disputes that the
trustees are at loggerheads, which Phung does in his Objection, it
was not a material fact that the Probate Commissioner needed to
consider in granting Thu-Le’s request to decant FESR. The Probate
Commissioner specifically found that the Court does not have to
depend upon specific evidence or instances of evidence of why things
may or may not be workable between the trustees.

In granting Thu-Le’s request to decant FESR, the Probate Commissioner
relied upon the ability and rights of the trustee to the exclusion
of the parties contract rights. Thus, even though the Marital
Settlement Agreement (“MSA”) limited the trustees to making
contributions, expenditures and grants in amounts less than
$5,000.00, NRS 163.556 gives a trustee an absolute right to decant
a trust as long as a trustee has the power of invasion of principal
and that there is no reduction of any income interest of any income
beneficiary of the trust.

Due to the parties contentious divorce, the $5,000.00 limitation was
placed in the MSA to ensure that neither party could dissipate the
assets of FESR without the other’s consent. By decanting the assets
of FESR equally between Thu-Le and Phung, the trust dissipation issue
is resolved.

Petitioner vehemently denies Phung’s allegations that he was the sole
breadwinner of the family, Thu-Le actively participated and worked
for the family business, PAI Corporation, as the Chairperson of the
Board, Vice President of Finance and Administration, and as President
until she resigned in May 2012 because she could no longer work with
Phung due to their divorce. Thu-Le also actively participated with

Phung in setting up FESR and VASF and even if Phung’s allegations
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were true it simply does not matter as the only issue of fact is Thu-
Le as Co-Trustee of the FESR, has the power of invasion of principal
and that there is no reduction of any income interest of any income
beneficiary of FESR. It appears Phung is unhappy with the outcome
of his divorce case and attempts to retry such issues before this
Court, which is not proper.

Thu-Le denies the allegations made by Phung against Thu-Le regarding
Trung Tam Khuyen Khich Tu Lap (“"TTKKTL”), however since TTKKTL is not
before this Court, Thu-Le will not waste this Courts time in
correcting Phung’s false allegations that aren’t relevant to the
instant matter.

Phung is disingenuous in alleging that Thu-Le is not a bona fide
trustee as she has been removed as a trustee of the Trusts during a
Trust meeting held on October 15, 2016. On October 14, 2016, the
Probate Commissioner already ruled in favor of Thu-Le and granted
Thu-Le’s request to decant FESR. After further instruction from this
Court, the Probate Commissioner has again ruled in favor of Thu-le
and confirms Thu-Le’s request to decant FESR. Thus, Phung had no
power to remove Thu-Le as trustee for her portion of FESR.

In addition in the Order Shortening Time on Petition to Assume In Rem
Jurisdiction of Trust, Confirm Trustee and to Modify Trust filed on
October 5, 2016, the Court ordered that no further meetings may be
called by Phung in regards to FESR and VASF and that Phung take no
further action in regards to FESR and VASF until this matter is
resolved by the Court. At the October 14, 2016 hearing, the Probate
Commissioner inquired upon Thu-Le and Phung whether they could work
together on the scholarship program or whether a substantial bond be

required, both Thu-Le and Phung represented to the Court that they
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agreed to work together on the scholarship program. See the
Transcript of the October 14, 2016 hearing page 23 line 3 to page 26
line 6. Yet the very next day On October 15, 2016, Phung held a
meeting to remove Thu-Le as Co-Trustee.

LEGAL ARGUMENT

A. This Court should affirm the Probate Commissioner's Report and

Recommendation because the Report and Recommendation is supported
by substantial evidence and is not clearly erroneous.

In ruling upon a report and recommendation, the district court should
"accept the...findings of fact unless clearly erroneous." Nev. R. Civ. Pro.
53(e) (2). "[F]lindings of fact and conclusions of law, supported by
substantial evidence, will not be set aside unless clearly erroneous."
Edwards Industries, Inc. v. DTE/BTE, Inc., 112 Nev. 1025, 1031 (1996); see
also In re Estate of Prestie, 122 Nev. 807, 813 n.17 (2006); Goodrich &
Pennington Mortg. Fund, Inc. v. J.R. Woolard, Inc., 120 Nev. 777, 782 n.é6
(2004); Locklin v. Duka, 112 Nev. 1489, 1497 (1996) ("a district court's
findings of fact will not be set aside unless clearly erroneous"); Trident
Const. Corp. v. West Elec., Inc., 105 Nev. 423, 426 (1989). The court
should adopt a Report unless "[t]he findings are based upon material errors
in the proceedings or a mistake in law; or are unsupported by any
substantial evidence; or are against the clear weight of the evidence."
Russell v. Thompson, 96 Nev. 830, 834 n.2 (1980).

As stated above, the Probate Commissioner’s findings were supported
by the simple and substantial evidence that Thu-Le, as Co-Trustee of FESR,
has the power of invasion of principal and that there is no reduction of
any income interest of any income beneficiary of FESR, unless that finding
is clearly erroneous this Court should accept the Probate Commissioner’s
findings.

Phung also alleges that the Probate Commissioner failed to follow the
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applicable statutory authority in decanting the Trust funds. Phung
correctly cites to NRS 163.556, but misinterprets the statute by stating
that the Co-Trustees do not have unlimited discretion or authority to
distribute trust income or principal. NRS 163.556 states that “a trustee
with discretion or authority to distribute trust income or principal to or
for a beneficiary of the trust may exercise such discretion or authority
by appointing the property subject to such discretion or authority in favor
of a second trust as provided in this section.” The word “unlimited” does
not appear anywhere in the statute, thus NRS 163.556 does not require that
a trustee to have unlimited discretion, but that a trustee has discretion
to distribute trust income or principal to be able to decant trust assets.
In the instant matter Thu-Le and Phung also have discretion to distribute
more than $5,000.00 as long as both agree to the distribution. As long as
the Co-Trustees have discretion to distribute trust income or principal,
which they do, the Probate Commissioner had correctly applied NRS 163.556
in granting the decanting of FESR’s assets, thus there is no mistake in
law.
CONCLUSION

This Court should adopt the Report and Recommendation Confirming
Prior Report and Recommendation Granting Petition to Assume Jurisdiction
of Trust, Making Additional Findings of Fact and Conclusions of Law,
Confirming Co-trustees and to Modify Trust entered on August 4, 2017, as
the Probate Commissioner’s findings were supported by substantial evidence

and was not clearly erroneous and there was no mistake in law.
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Nevada Bar 4270

Peter Co, Esqg.

Nevada Bar No. 11938

2055 Village Center Circle
Las Vegas, NV 89134

(702) 873-9500

Attorneys for Thu-Le Doan

Submitted by:

[ P W@gf W, Bea. »
Nevada Bary|No.|4270
Peter Co, \Esg.

Nevada Bar No. 11938

2055 Village Center Circle

Las Vegas, NV 89134

(702) 873-9500

Attorneys for Thu-Le Doan
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Electronically Filed
9/13/2017 10:58 AM
Steven D. Grierson

CLERK OF THE COU
CODE: AOS w-'zl““"'

GOLDSMITH & GUYMON, FP.C.

Dara J. Goldsmith, Esq.

Nevada Bar No. 4270

Email: dgoldsmith@goldguylaw.com
Peter Co, Esqg.

Nevada Bar No. 11938

Email: pcolgoldguylaw.com

2055 Village Center Circle

Las Vegas, Nevada 89134
Telephone: (702) 873-9500
Facsimile: (702) 873-9600
Attorneys for Thu-Le Doan,
Trustor of the FUND FOR

THE ENCOURAGEMENT OF SELF RELIANCE

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the
Case No. P-16-089638-T
FUND FOR THE ENCOURAGEMENT OF Department PC1

)
)
)
SELF RELIANCE )
)
)
)

An Irrevocable Trust.

AFFIDAVIT OF SERVICE

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

Meredith Delaney, being first duly sworn, on oath, according to
law, deposes and says:

I am and was, when the herein-described mailing took place, a
citizen of the United States, over 18 years of age, and not a party
to, nor interested in, the within action.

On this Lé%hﬁay of September, 2017, I deposited in the United
States Mail at Las Vegas, Nevada, three (3) copies of the REPLY TO
RESPONDENT, DOAN L. PHUNG’S OBJECTION TO PROBATE COMMISSIONER’S REPORT
AND RECOMMENDATION CONEFIRMING PRIOR REPORT AND RECOMMENDATION GRANTING

PETITION TO ASSUME JURISDICTION OF TRUST, MAKING ADDITIONAL FINDINGS
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OF FACT AND CONCLUSIONS OF LAW, CONFIRMING CO-TRUSTEES AND TO MODIFY
TRUST, AND REQUEST FOR JUDICIAL REVIEW thereon, each enclosed in a
sealed envelope, maliled regular mail, upon which first-class postage
was fully prepaid, addressed to:

Thu-Le Doan

c/o Marshal Willick, Esg.

3591 E. Bonanza Rd.,

Suite 200

Las Vegas, NV 89110

Office of the Attorney General

Carson City Office

100 North Carson Street

Carson City, NV 88701

Office of the Attorney General

Attn: Sandie Geyer

100 North Carson Street

Carson City, NV 89701
and there 1s regular communication by mail between the place of
mailing and places so addressed.

I also filed the REPLY TO RESPONDENT, DOAN L. PHUNG’S OBJECTION
TO PROBATE COMMISSIONER’S REPORT AND RECOMMENDATION CONFIRMING PRIOR
REPORT AND RECOMMENDATION GRANTING PETITION TO ASSUME JURISDICTION OF
TRUST, MAKING ADDITIONAL FINDINGS OF FACT AND CONCLUSIONS OF LAW,
CONFIRMING CO-TRUSTEES AND TO MODIFY TRUST, AND REQUEST FOR JUDICIAL
REVIEW (Filed and E-Served on 09/12/2017) thereon, electronically via
ODYSSEY, the Court's electronic filing system, pursuant to EDCR 8.05,
and electronically served the following parties:
Joe Coppedge, Esqg.

dcopp7l1l6@gmail.com
Attorney for Doan L. Phung

Michael Mushkin, Esqg.
michael@mushlaw.com

These parties are deemed to have consented to electronic

service of all pleadings and other documents through their
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registration with ODYSSEY, summons and subpoenas excepted.

DATED this Ei i)jaday of September, 2017.

_f W@@f;&w&

SUBSCRI/B D AND SWORN to before me
this /j day of September, 2017. MARGARET GUARINO

] / / . NOTARY PUBLIC
?7 /@f ik @f L oA D STATE OF NEVADA
NOTARY BLIC in and for said My Commission Expires: 03-13-2019
County and State Certificate No: 13-1376-1
W:\DJG\AT\1833-2 Doan\1833-2.FESR.a0s9.wpd
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Electronically Filed
10/5/2017 4:35 PM
Steven D. Grierson

CLERE OF THE COUE :I

REPL

Michael R. Mushkin, Esq.
Nevada Bar No. 2421

L. Joe Coppedge, Esq.

Nevada Bar No. 4954
MUSHKIN CICA COPPEDGE

4475 South Pecos Road
Las Vegas, Nevada 89121
(702) 386-3999 Telephone
(702) 454-3333 Facsimile
michael@mecenvlaw,com
jcoppedge@mcenvlaw.com
Attorneys for Respondent,
Doan L. Phung

DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA

In the Matter of the:; Case No.: P-16-089638-T

Dept. No.: PC1
FUND FOR THE ENCOURAGEMENT OF | Pt O

_ SELF RELIANCE, Date of Hearing: October 12, 2017

An Irrevocable Trust. Time of Hearing: 9:30 a.m.

_ REPLY BRIEF IN SUPPORT FOR RESPONDENT*S OBJECTION
TO THE PROBATE COMMISSIONER’S REPORT AND RECOMMENDATIONS

Respondent, Doan L. Phung (“Respondent™ or “Phung”), by and through his counsel,

Michael R. Mushkin and L. Joe Coppedge of Mushkin Cica Coppedge, submits the following Reply
Brief in support of his Objection to the Probate Commissioner’s Report and Recommendation. This
Reply Brief is based upon the following Memorandum of Points and Authorities, the Fund for the
Encouragement of Self Reliance (“FESR™) Charter, ﬂle court approved Marital Settlement
Agreement (“MSA”), EDCR 4.17, the papers and pleadings on file herein, and any argument made

by counsel at the hearing of this Objection.

The Probate Commissioner’s report and recommendation is based upon an erroneous

¥ k]

interpretation and application of NRS 163.556. Further, the Probate Commissioner failed to
adequately address the questions requested by this Court, failed to analyze disputed facts that are

material to an application of NRS 163.556, failed to analyze facts that could lead to a different relief
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other than decanting, and in remarkable fashion, ignored the contract of the parties and rejected the
clear intent of the trust charter, as amended by the MSA.

The Petitioner has utilized multiple manufactured reasons and tactics to mislead the Probate
Commissioner into recommending the decanting of FESR while concealing the fact that she is not
qualified nor prepared to run a charitable trust on her own. Petitioner has proven herself to be
incompetent over the past 20 years at FESR, has been absent from all FESR activities since 2011,
has misused over $12,000 from FESR for extensive overseas travels, has taken money from the
overseas TTKKTL charity, and ignored the systematic theft of over $85,000 from TTKKTL by her
operations manager during thé period 2011-2016 under her watch.

Based upon the arguments that follow and those contained in his Objection filed herein,

Respondent requests that the Petition be dismissed, and that he be awarded his attorneys’ fees and

legal costs.

DATED this 5 day of October, 2017.
MUSHKIN CICA COPPEDGE

By:

. Michadl R. Muﬂﬂ(in,\Egﬁ.

Nevyada Bar No, 2421

———T.. Joe Coppedge, Esq

Nevada Bar No. 4954

4475 South Pecos Road

Las Vegas, NV 89121

Attorneys for Respondent, Doan L. Phung

I. SUMMARY OF ARGUMENT

1. The Probate Commisstoner relied solely upon NRS 163.556 to decant the assets of
the charitable trust FESR. In so doing, he misappliedsthe express language of the statute and failed
to properly address the inquiries from this Court following the hearing on February 1, 2017.
Previously, this Court instructed the Probate Commissioner to address and analyze the following:
{a) whether there are questions of fact that are material to a decanting analysis, (b) whether the

Probate Commissioner ascertained and considered those material facts, (¢) whether the Probate
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Commissioner determined there are material facts not in dispute, and (d) whether there are material
facts that support a different relief other than decanting. The Probate Commissioner ignored all the
material facts, and recommended that there is an absolute right to decant. This misapplication of
NRS 163.556 not only serves as an injustice to Respondent, but such flawed reasoning could lead
to an avalanche of frivolous decanting lawsuits. Further, in continuing to ignore material facts
repeatedly raised by Respondent, both verbally and in writing, the Probate Commissioner has
violated EDCR 4.17.

2. The Probate Commissioner failed to analyze relevant material facts and/or questions
that should be ascertained in the application of NRS 163.556, including the following:

o Does NRS 163.556 apply to FESR, a charitable trust that is registered as a 501 (c)(3)
whose beneficiaries are 100% the public?

. What is the original intent of the settlors/trustors of FESR?

. Does a trustee have unrestricted authority to appoint income and principal of FESR?

o Does the decanting of FESR abridge the right of other FESR trustee(s) who has the

power to appoint property which arises under any other law?

. Will decanting FESR reduce any income interest of any income beneficiary originally

intended by FESR settlors/trustors?

. Is FESR a trust for which a charitable deduction has been taken for federal or state
income tax purpose?

. Can NRS 163.556 ignore the intent of the parties as set forth in the court approved
contract that establishes the managerial authority and distribution limitations of the parties?

3. A trustee does not have the “absolute” right to decant as stated by the Commissioner
and as argued by Petitioner time and again. Nowhere in NRS 163.556 does the word “absolute”
appear. It anything, the opposite is true. The statute sets forth multiple conditions under which a
trustee cannot decant. Specifically, a trustee can only exercise such discretion as she is provided in
the trust documents. Thus, it is imperative that the trust documents be examined to ascertain the
trustee’s intent — an act the Probate Commissioner failed to do.

4. The Commissioner failed to analyze the following material facts that are in dispute

between the parties: The Petitioner has argued multiple manufactured facts, each of which has been
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proved wrong by Respondent. Among these manufactured facts are: (a) Respondent has used the
trust funds to support political groups, (b) Petitioner was afraid of Respondent for her safety, (¢) the
trustees were at “loggerhead” in the business of the trust; (d) the divorce was contentious, and (e)
Petitioner was a significant income earner of PAT Corporation, which donated money to the trust.
Petitioner has no record to prove those claims while Respondent has hundreds of records to prove
the opposite.

5. The Probate Commissioner failed to analyze and recognize the FESR’s rights to
conduct its affairs in accordance with its Charter. Section Six of the Charter prescribes the number
of trustees allowed to sit on the Board and the manner with which trustees are elected and/or
removed. The Report and Recommendation treats FESR as a community property betweén two

trustees, which it is not by definition of its charitable 501(¢)(3) charter.

. Petitioner attempted to quash the notice of a Board meeting scheduled for October 15,
2016 to review ongoing activities and make decisions regarding future donations. In the hearing of
October 14, 2016, Petitioner failed to obtain the injunction to stop the meeting, During that meeting
at the public library at North Buffalo, Las Vegas, trustee Holly Ngo was elected, pursuant to the
FESR Charter, by her competence and dedication to charity work over a period of 30 years.

. Among other issues, the Board discussed the fact that Petitioner has abandoned
virtually all activities of the FESR since approximately 2011. Petitioner has failed to respond to
notices to attend Board meetings, has missed three consecutive properly noticed meetings and is
therefore, conclusively deemed incompetent to serve as a trustee per clear language of the FESR
Charter. She was voted to be removed from the Board pursuant to the express language and intent
of the Charter. The Probate Commissioner erred by failing to recognize and analyze Petitioner’s
lack of legal standing in the April 28, 2017 hearing.

6. The Commissioner failed to consider how decanting abridges Respondent’s rights to
appoint properties pursuant to the FESR Charter and the MSA. Tt also abridges the right of trustee,

Holly Ngo to appoint properties as she is not only a trustee, but has also donated money to FESR.

These failures violate NRS 163.556(11).

7. The Commissioner failed to analyze the fact that Petitioner has never demonstrated

she meets the “ascertained standard” required by NRS 163.556(18). The opposite is true, as she is

Page 4 of 11 AA 001295




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

not capable of managing and distributing trust money to benefit the beneficiaries as originally
intended by the trustors. Over the more than 20 years of FESR’s existence, Petitioner did not
participate in the trust’s activities other than giving money to some beneficiaries from her home
town in Vietnam, she did not review any applications for funds from elsewhere, and does not know
of the documentation and finances of the trust. When no longer under the supervision of Respondeht
between 2011 and 2016, she used more than $12,000 from FESR funds for extended overseas travels
for her own pleasure and to work for TTKKTL - a Vietnamese charity in her hometown - and
falsified those as travels for FESR. Furthermore, as chairman of the overseas TTKIKTL {not FESR),
she directly supervised its operations manager Phan Van Hai who systematically stole
approximately $85,0.00 from TTKKTL between 2011 and 2016. When she and Phan Van Hai
resigned from TTKKTL in 2016, she asked the latter to surreptitiously take 448 million VND
($20,400) from the TTKKTL bank account for her, claiming it was her “own” money. See Inspector
General Report, Exhibit A. That money had been donated to TTKICTL in previous years. The
Commissioner’s failure to analyze Petitioner’s incompetence is in violation of NRS 163.556(3).

II. ARGUMENT AND AUTHORITY

The case history and actual background of this memorandum in support of Respondent’s
objections have been stated in Respondents® Objection filed August 21, 2017. The following is
intended to address matters in Petitioner’s latest Reply. It is noteworthy that Petitioner does not
refute any of the cases cited by Respondent in support of his Objection. Thus, the intent of the
parties controls. The Probate Commissioner erred by neglecting to ascertain the intent of the parties

as set forth in the trust charter and MSA.

NRS 163.556 contains four clauses that do not permit the Probate Commissioner to decant

FESR. They include the following:

I. Except as otherwise provided in this section, unless the terms of a
; testamentary instrument or irrevocable trust provide otherwise, a trustee
with discretion or authority to distribute trust income or principal to or
for a beneficiary of the trust may exercise such discretion or authority
by appointing the property subject to such discretion or authority in
favor of a second trust as provided in this section.
2. The second trust to which a trustee appoints property of the first
trust may only have as beneficiaries one or more of the beneficiaries of
the original trust:
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(a) To or for whom a distribution of income or principal may be
made from the original trust;

(b) To or for whom a distribution of income or principal may be
made in the future from the original trust at a time or upon the happening
of an event specified under the first trust; or

(c) Both paragraphs (a) and (b).
= For purposes of this subsection, a permissible appointee of a power
of appointment exercised by a beneficiary of the second trust is not
considered a beneficiary of the second trust.

3. A trustee may not appoint property of the originat trust to a second
trust if:

(a) Appointing the property will reduce any income interest of any
income beneficiary of the original trust if the original trust is:

(1) A trust for which a marital deduction has been taken for
federal or state income, gift or estate tax purposes;

(2) A trust for which a charitable deduction has been taken for
federal or state income, gift or estate tax purposes; or

(3) A grantor-retained annuity trust or unitrust under 27 C.IF.R.
§ 25.2702-3(b} and (c).
= As used in this paragraph, “unitrust™ has the meaning ascribed to it
in NRS 164.700. 7

(b) The property to be appointed is subject to a power of withdrawal
which is held by a beneficiary of the original trust and may be executed
at the time of the proposed appointment, unless after the exercise of such
appointment, the beneficiary of the original trust’s power of withdrawal
is unchanged with respect to the trust property.

(c) Property specifically allocated for one beneficiary of the original
trust is no longer allocated for that beneficiary under either or both
trusts, unless the beneficiary consents in writing.

(d) Property held for the benefit of one or more beneficiaries under
both the original and the second trust has a lower value than the value
of the property held for the benefit of the same beneficiaries under only
the original trust, unless:

(1) The benefit provided is limited to a specific amount or
periodic payments of a specific amount; and

(2) The value of the property held in either or both trusts for
the benefit of one or more beneficiaries is actuarially adequate to
provide the benefit.

(e) A contribution made to the original trust qualitied for a gift tax
exclusion as described in section 2503(b) of the Internal Revenue Code,
26 U.S.C. § 2503(b), by reason of the application of section 2503(c) of
the Internal Revenue Code, 26 U.S.C. § 2503(c), unless the second trust
provides that the beneficiary’s remainder interest must vest not later
than the date upon which such interest would have vested under the
terms of the original trust.

I'1.  The provisions of this section do not abridge the right of any
trustee who has the power to appoint property which arises under any
other law.
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* % *

18. As used in this section, “ascertainable standard” means a
standard relating to an individual’s health, education, support or
maintenance within the meaning of section 204 1(b)(1)(A) or
2514(c)(1) of the Internal Revenue Code, 26 U.S.C. § 204 1(b)(1)}(A)
or 2514(c)(1), and any regulations of the United States Treasury
promulgated thereunder.

A. The Charter of FESR does not allow Thu-Le to invade the trust’s assets

Contrary to Thu-Le’s unfounded assertion, FESR does not allow her to invade its charity
assets at will. FESR was established by Phung in 1997 in Nevada with the purpose of assisting
impoverished people in Vietnam to be self-reliant. Phung included Thu-Le, then his wife, as trustor
and trustee in this charity foundation. FESR has been recognized by the Internal Revenue Service
as a non-profit private 501(c)(3) charity designed to support the poor in health, welfare, micro-loans,
and means that help better the livelihood of the poor in Vietnam. The rules specified in the Charter
include the following essential items: |

e [t is a charity foundation, having a maximum of 5 trustees who would serve without
compensation and elected or removed per procedures delineated in Section 6. This implicitly
indicates FESR 1s not a community property of Thu-Le and Phung, and the court sanctioned MSA
explicitly recognizes as such. To decant by one trustee is to abridge the rights of other trustees per
NRS163.556 (11).

o A trustee has the duty to work for the goals of the trust (Section 1), cannot engage in self-
dealing (Section 2), and must not be absent from Board meetings 3 consecutive times (Section 6).

¢ Gifts are irrevocable (Section 8).

o The Charter is irrevocable and may not be amended or modified unless in violation of the
IRS tax code (Section 10). Implicitly, the charter cannot be modified just for the convenience of one
among many trustees without consideration of the beneficiaries. See Trust Charter, Exhibit B, and
IRS letter dated February 4, 1999. It was amended per IRS requirement to clearly stated as
“charitable unitrust”, thus satisf;/ing the NRS 163.556(3) as not decantable. ‘

Thus, FESR is clearly a charitable trust with more than two trustees and with beneficiaries

being the needy people at large. Decanting FESR is a forbidden self-dealing act to serve the selfish

desire of one trustee, abridging the rights of other trustees, and potentially leading to reducing the
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benefits of the originally intended beneficiaries because Petitioner has not demonstrated the

competence necessary to serve as the sole trustee of a successor trust.

B. The MSA does not allow Petitioner to invade the trust assets unimpeded

In 2012, Phung and Thu-Le obtained an amicable, not “contentious” divorce, as falsely
argued in the Petitioner’s Reply. The MSA, attached to the Objection as Exhibit B, was prepared by
Thu-Le, signed in February 2012 without any fight and sanctioned by a court order in April 2012,
Among other provisions, the parties agreed in writing that Thu-Le was given close to 51% of the
community assets while Phung was given the management role of FESR for the couple, and the
only restriction being any distribution of over $5,000 shall need the concurrence of both parties.
Further, Section 26 of the MSA provides that any modification shall need the exﬁress written
agreement of both parties. Thus, it is clear Petitioner does not have the po‘;ver to invade these assets

unimpeded.

C. Thu-Le used manufactured facts to influence the Commissioner to decant FESR

Having failed to get FESR decanted in the Family Court, Thu-Le submitted a petition in the
Probate Court on September 22, 2016 to decant-FESR. The hearing was initially to be heard on
November 14, 2016; however, Petitioner hurriedly requested shortening time to October 14, 2016
in the attempt to quash the planned FESR Board meeting of October 15, 2016. The attempt failed
as the Probate Commissioner declined to enter an injunction absent the posting of a substantial bond.
No bond was posted. ‘No injunction was entered. Thus, there was no impediment to continuing

FESR business as planned.

Thu-Le asserted the following grounds in her Petition to decant FESR’s assets and obtain

complete control of 50% in another trust to be set up:

o Petitioner alleges that Phung gave donations to political causes which are against the

intent of the charter;

. that Phung gave Thu-Le reasons to fear for her safety when working with him, and
. that the administration of FESR is impossible due to the two trustees being at
loggerheads.

Respondent has proved the above allegations to be false. When the Probate Commissioner

made his report and recommendation based entirely on his interpretation that a trustee has an
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“absolute” right to decant the trust per NRS 163.556, Thu-Le laiched upon this reasoning and
abandoned the false and manufactured facts. However, in her most recent Reply, Thu-Le
manufactured yet another falsehood, that the divorce was “contentious”, a falsehood that never was
but for her contingency-fee led efforts to change the MSA following the divorce decree. To the
extent that the Probate Commissioner relied even in a limited manner upon these false facts, the

Probate Commissioner erred as a matter of law in recommending that Thu-Le has an “absolute”

right to decant FESR,

D. The Qctober 15, 2016 FESR Board meeting was properly noticed and held pursuant
to the FESR Charter

It is undisputed that following the Probate Commissioner’s hearing of October 14, 2016 that

no injunction was entered to prohibit the normal business of FESR. The planned meeting of FESR
with a pre-noticed agenda to consider the election of Holly Ngo as a trustee of FESR was proper
under the FESR Charger. Further, all Board decisions in that meeting were proper pursuant to the
clear language of the FESR Charter. Among those decisions, the Board removed Thu-Le Doan as a
trustee pursuant to Section Six of the Charter due to her absence from all FESR activities for 5 years
(2011 to 2016), her deliberate abuse of FESR money to travel overseas for non-FESR purposes, and

her specific failure to attend three consecutive Board meetings.

E. Thu-Le is incompetent in managing FESR and dishonest in handling FESR funds

The law requires that the trustee who manages the decanted trust has “ascertainable

standards” to serve the trust’s purposes and beneficiaries. Thu-Le does not meet these or any

standards.

* Over the life of FESR, Thu-Le has not managed the FESR at all. She has not known any
beneficiary or groups of beneficiaries besides those from her own hometown. She has not
reviewed the more than 60 applications tor fund that FESR received annually since 2011, She
stayed absent from all FESR affairs, including not attending any FESR Board meetings.

o After seeking the divorce from Phung, she intentionally caused obstruction to Phung’s
management of FESR, intentionally froze FESR accounts twice — in 2013 and 2015

respectively- causing operational checks to be bounced.
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e She has used over $12,000 from FESR funds to travel overseas for her own pleasure and for
causes' other than FESR’s. Her current attempt to decant FESR for her to control 50% of its
assets will lead to further incompetence, loss of assets, and unfair treatment of the
beneticiaries in contradiction to the intent of the settlors/trustors.

e Over the period 2011-2016, Thu-Le was chairman of the TTKKTL, a Vietnamese charity
operating in her hometown in Vietnam. She directly supervised its operations manager, Mr.
Phan Van Hai. Under such supervision, she did not know that Mr. Hai systematically stole
85,000 USD from TTKKTL and when he resigned following her resignation in 2016 due to
criticism of the Board, he stole 1200 million VND and 1 1,500 USD, some 448 million VND
($20,400 USD) of which was for her. The new management of TTKKTL, with the assistance
of the police, has recovered the latter amounts while the 85,000 USD equivalent is still in
process of recovery through the Vietnamese court.

The Commissioner selectively ignored the above facts. Instead, the Commissioner stated he
was relying upon the abilities of the trustee to the exclusion of the parties’ contractual agreement,
If in fact the Commissioner relied upon Thu-Le’s abilities, at the very least, there is an issue of fact

concerning her competence, or lack thereof, which under EDCR 4.17, mandates discovery and the

scheduling of an evidentiary hearing.

F. The Commissioner’s Report and Recommendation, if approved, would establish a
dangerous precedent in Nevada

To date there is no record of any effort to decant a charitable trust just because a trustee has
an “absolute” right to do so. Although the foundations were functioning very well for over 20 years
under the management of Respondent to discharge the missions intended by the trustors, Thu-Le
petitioned this Court to decant them asserting fabricated reasons and the Commissioner erroneously
recommended that she has the “absolute power” to do so without regard to the evidence that
Petitioner does not have the power to invade the assets, does not have the capabilities to discharge

the purposes of the trusts originally intended by the trustors, and is not trustworthy due to her record

! Thu-Le wrote checks of $996.21 (12/28/2012), $4,814.00 (12/30/2012), $848.16 (7/14/2014), and 4,659.00
(11/1/2014) to herself; and $1,000 (12/27/2014) to her friend, despite protests by the managing trustee. She was
unable to use FESR money for similar non-FESR business since 2015 due to Fidelity Investments bank refusing to
honot her checks based on the very MSA that she used to freeze FESR accounts to impede the FESR ongoing

business. See Exhibit B.
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of mismanagement of FESR and the TTKKTL, and was unable to detect the systematic theft of
TTKKTL funds over six years by the person who was under her direct supervision. Adopting the
Report and Recommendations is not supported by the law and facts, and would set a dangerous legal
precedent for Nevada, which could lead to more frivolous disputes such as this.

111, CONCLUSION

Respondent respectfully requests that this Court to reject the Probate Commissioner’s

Report and Recommendation for the reasons set forth above. The Probate Commissioner failed to
properly address the questions requested by this Court on February 1, 2017 in the application of
NRS 163.556, and failed to recognize the simple fact that NRS 163.556 does not apply to charitable
trusts of which FESR is one. Respondent requests this Court to summarily dismiss Thu-Lé’s

petition, and that it award him his costs and attorney’s fees in being forced to respond to the Petition.

DATED this fi day of October, 2017.

MUSHKIN CICA COPPEDGE

Mithadl R. Muskkif, s

Nevada Bar No. 242
S F o0 Coppedge, Esq.
Nevada Bar No. 4954
4475 South Pecos Road

Las Vegas, NV 89121
Attorneys for Respondent, Doan L. Phung

CERTIFICATE OF SERVICF,

I hereby certify that the foregoing Reply Brief in Support for Respondent’s Objection to the
Probate Commissioner’s Keport and Recommendaiions was submitted electronically for filing
and/or service with the Eighth Judicial District Court on this Eﬂaay of October, 2017. Electronic

1] 1

service of the foregoing document shall be upon all parties listed on the Odyssey eRileNV service

contact list. M M
7
ploye of W;ﬂﬂ CICA COPPEDGE

2 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System consents to

clectronic service in accordance with NRCP 5(b)(2)(D).
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REPORT OF THE INSPECTOR GENERAL
TRUNG TAM KHUYEN KHICH TU LAP (TTKKTL)
2016-11-21

To the Board of Trustees
Trung Tam Klnyen Khich Tu Lap (TTKKTL)

Hue, Vietnam

Dear Board Members

My name is Nguyen Nhien, volunieer metnber of the Board of Trustees of the TTKKTL
since 2000, After two terms and 8 years in the office, I stepped down due to term
limitation. In 2012, 1 was invited to fejoin the Board af the invitation of Chairperson
Doan Thu Le and at the coneurrence of ali standing members of the Board. I resigned in
late December 2015 beeause 1 disagreed with a decision by Chairperson Doan Thu Le
regarding the firing of a staff member, This occasioned the examination of the event by
the Board, and while the Board did not reinstated the personnel, it invited me in June
2016 1o rejoin the Board. I did but chairperson Doan Thu Le resigned in July 2016, Dr,
Doan L Phung subsequently assumed the chairman position. Citing personal reasons, Mr.
Phan Van Hai resigned as Director General of the Executive Office. Unable {o persuade
hisn to stay, the chaioman accepted Mr. Phan Van Hai's resignation on August 31, 2016,

On September 1, 2016, chairman Doan L Phung, after consulting the opinion of all sialf,
appointed Mr. Nguyen Xuan Quy to be Director of the Exccutive Office, and Ms.

Nguyen Thi Anh Dao, Deputy Director. The new director and deputy director went over

the transition documents and discovered smne iregularities : Over the years, Mr. Phan
Van Hai had maintained a secret TTKETL account that is controlled only by him, and
upon resigning from the office, he had withdrawn 1,260,456,000 VND (approximately
57,000 USD)} and deposited the money inta his own account.

Tn the duty as Inspector General of TTKETL in Hue, 1 have been working with Mr.
Nguyer Xoan Quy and Ms. Nguven Thi Anh Dac since Qctoher 2016, and have the
following findings :

1. Mr. Phan Van Hai was appointed Director of the Executive Office in 2006 and
worked i that position until 31/08/2016. Between 2006 and 2012, he worked
closely with Dr. Doan L Phung, then chaimman of TTKKTL. He also worked from
time to time with other members of the Board in Hue. His work was cxeellent and
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TTKKTL was trusted by clients and fellow organizations. Tt also received praise
from the government of the City of Hue,

Between 2012 and July 26, 2016, Mr. Phan Van Haj worked under the
supervision of Ms. Doan Thtt Le, the new chairperson. All went well until Ms,
Poan Thu Le discharged a staff. T resigned in protest because my suggestion of
more investigation was not given sufficicnt atfention, Subsequently the Board
investigated the matter, did not reinstated the personnel, but asked e to rejoin
the Board, which I assented. The Board also asked me to be Inspeetor Generat
with the charter to ensure all activities of TTEKTY. in Hue are comphiant legally
and quality wise, This appointment, however, led to the resignation of chairperson
Doan Thu Le on July 26, 2016, Subsequently Mr, Phan Van Hat worked under the
supervision of Dr. Doan L Phung, the acting chairperson. In mid-August, Mr.
Phan Van Hai appointed Mr. Nguyen Xuan Quy to be Director of the Exccutive
Office while he appointed himself as Advisor. Dr. Doan L. Phung told Mr. Hai
that those appointmenis are ilegal because the authority belongs the Board,
Subsequently, Mr. Hai resigned and pointedly asked Dr. Phung to write a letter
aceepting his resipnation precisely on August 31, 2016. Not suspecting of any
design by Mr. Hai, Dr. Phung wrote the letter per request.

‘The new leadership team started transitioning in on Septemnber 1, 2016 with little
cooperation from Mr. Hai, In particular, Mr. Hai did not mention anything about
the sccret accouni. In the following few weeks, the new lcadership team
discovered Mr. Hai had withdrawn the sum of 1,260,456,000 VND
(approximately 57,000 USD}) from that secret account but never informed the new
director nor Dr. Doan L Phung of the act. He would not return the money upon
demand, stating he kept it for Ms, Doan Thu Le per her request,

T have worked closely with the now TTKKTL sxecutives to uncover atl related
information. [ have met twice with Mr. Phan Van Hai and asked him to return the
money to TTKKTL. He refused. Ile said he was instucted by Ms. Doan Thu Le
to kecp that money for her, Without any other alternative, I let the TTEKKTL
executives report the event to the government of the City of Hue,

The government of Hue asked the City Inspector (TTTP) to investigate the matler.

TTTP interrogated Mr. Phan Van Hai and discovered the 1.2 billion VND .

(approximately 57,000 USD) consisted of 448 million VND (approximately
20,400 USD) be claimed Ms. Doan Thu Le asked him to keep for her, and the
remainder 812 million (approximately 16,700 USD) was the money VASFCESR
asked him 9 months earlier to transfer to other siwaller charities per request of
VASFCESR but he had not done, The TTTP demanded Mr. Phan Yan Hai to
retun the money. He did the 8i2 million on October 25, 2016, and the 448
million on November 15, 2016,

- The TTTF also uncovered that, during the titnc Mr. Phan Van Hai worked under

the direstion of Ms. Dean Thu Le, the fwo had commitied seme questionable
actions, Case in point, Mr. Haj manufactured a few applications to agk for funds
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fromi VASFCESR that is under the management of Dr. Doan Phung and Ms.
Dean Thu Le was suing Dr. Phung for control of VASF and CESR. Unsuspecting
fraud, Dr, Phung approved half a dozen of those organizations and sent the money
to Mr. Phan Van Hai for bim to deliver to them because they did not have a
trustworthy infemnationsl bank account. It now appears that those organizations
zither did not exist, or belonged to Mr. Phan Van Hai or his relatives. 1t may be
possible that dr, Phan Van Hai withheld delivering the money to further Ms. -
Doan Thu Le’s lawsuit in the USA, ’

The new director, Mr, Nguyen Xuan Quy, told me that in the 5 years as the day-
to-day assistand to Mr, Haij, he was not informed of avy aclivities that Mr. Phan
Van Hai conducted secretly under the direction of Ms. Dean Thu Le.

I continue to worle with the new leaders of the Executive Office to ensure trangparcncy
and compliance of all activities of TTKXTL. TTKKTL is a Vietnamese charity registered
with the City of Bue. Since TTTP is an effective inspection arm of the City of Hue, 1

have asked them to investigate further any financial wrongdoings committed by Mr, Hai
in the past few years. 1 will have another report by year end on 1his matier,

Made in Hue, November 21, 2016

N A

Nguyen Nhien
Member of the Board of Directors and [uspector General
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Checks Thu-Le Doan wrote to herself and her friends from funds of the FESR

and not for FESR business

Check No. 1148 Dec 28, 2012 $996.21
Check No. 1150 Dec 30, 2012 $4,814.00
Check No. 1152 July 14, 2014 $848.16
Check No. 1155 Nov 1, 2014 $4,659.00
Check No. 1156 Dec 27, 2014 $1,000.00

TOTAL 12,317.37
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P-16-089638-T

DISTRICT COURT
CLARK COUNTY, NEVADA

Probate - COURT MINUTES October 12, 2017
Trust/Conservatorships

P-16-089638-T In the Matter of the Trust of:
Fund for the Encouragement of Self Reliance

October 12, 2017 9:30 AM Objection - Probate
HEARD BY: Sturman, Gloria COURTROOM: RJC Courtroom 10D
COURT CLERK: Lorna Shell

PARTIES:
Doan Phung, Respondent, present L. Joe Coppedge, Attorney, present
Fund for the Encouragement of Self Reliance,
Trust, not present
Thu Le Doan, Petitioner, present Dara Goldsmith, Attorney, present

JOURNAL ENTRIES |

- Also present was Marshall Willick, Esq. and Peter Co, Esq. representing Thu Doan and Michael
Mushkin, Esq. representing Doan Phung.

Mr. Mushkin argued the Commissioner relied on NRCP 163.556 and misapplied the statute and that
a trustee does not have an absolute right to decant a trust. Mr. Mushkin further argued regarding the
intent of the settlers, whether decanting reduced income, whether the trust was tax free subject to
those decanting s, that it was a charitable trust registered under 501(c)(3), and that an Evidentiary
Hearing should be set. Ms. Goldsmith argued there were no disputed material fact that the
Commissioner failed to follow EDCR 4.17(a) and that the trustee had the right to decant. Mr. Willick
argued that Thu Doan may have missed some meetings; however he was there representing her.
Colloquy regarding the effect of the removal of a trustee. Mr. Mushkin argued Ms. Doan signed a
contract agreeing her discretion was less than $5,000 to decant. Mr. Mushkin further argued
regarding what discretion Ms. Doan had as trustee. COURT STATED FINDINGS and ORDERED,
Objection DENIED as there was no error in the ruling by the Commissioner.

PRINT DATE: | 10/16/2017 Page 1 of 2 Minutes Date: October 12, 2017

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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P-16-089638-T

INTERIM CONDITIONS:

FUTURE HEARINGS:

PRINT DATE:

10/16/2017

Page 2 of 2

Minutes Date:

October 12, 2017

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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|
Electronically Filed

- 12/27/2017 9:38 AM
Steven D. Grierson

CLER OFTHECOUEg
ORD ’ ( ﬁ;‘w—ﬁ

Dara J. Goldsmith, Esq.
Nevada Bar No. 4270
dgoldsmith@goldguylaw.com
Peter Co, Esq. ,
Nevada Bar No. 11938
peco@goldguylaw.com

2055 Village Center Circle
Las Vegas, Nevada §9134
Telephone: (702) 873-9500
Fax: (702) 873-9600
Attorneys for Petitioner, Thu-Le Doan

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

In the matter of the Case No.: P-16-089638-T -
FUND FOR THE ENCOURAGEMENT OF Dept.: 26
SELF RELIANCE,

Date of Hearing: October 12, 2017

An Irrevocable Trust. Time of Hearing: 9:30 a.m.

ORDER DENYING RESPONDENT, DOAN L. PHUNG’S OBJECTION TO PROBATE
COMMISSIONER’S REPORT AND RECOMMENDATION AND ORDER GRANTING
TRUSTEE THU-LE DOAN TO DECANT THE ASSETS OF THE FUND FOR THE
ENCOURAGEMENT OF SELF RELIANCE AKA CENTER FOR THE
ENCOURAGEMENT OF RELIANCE PURSUANT TO NRS 163.556

This matter came on for hearing on October 12, 2017 before the Honorable Gloria Sturman
on Respondent, Doan L. Phung’s Objection to Probate Commissioner’s Report and
Recommendation Confirming Prior Report and Recommendation Granting Petition to Assume
Jurisdiction of Trust, Making Additional Findings of Fact and Conclusions of Law, Confirming Co-

Trustees and to Modify Trust entered on August 4, 2017. Respondent was present and represented

by Michael R. Mushkin, Esq. and L. Joe Coppedge, Esq. of the law firm MUSHKIN CICA

| COPPEDGE. Petitioner, Thu-Le Doan was present and represented by Dara Goldsmith, Esq. and

Peter Co, Esq. of the law firm Goldsmith & Guymon, P.C. The Court, having reviewed the
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Objection, Petitioner’s Reply thereto and Respondent’s Reply Brief in support of the Objection, and

having heard oral afguments from counsel, finds as follows.

1.

That the Fund fbr the Encouragement of Self Reliance aka Center for the Encouragement
of Reliance (“FESR”) was created in Nevada, domiciled in Nevada and is subject to
Nevada law.

That Thu-Le Doan and Doan L. Phung were Co-Trustees of FESR when Thu-Le Doan
filed her Petition to Assume In Rem Jurisdiction of Trust, Confirm Trustee and to Modify
Trust on September 22, 2016.

That a trustee has a legal right to decant a trust under NRS 163.556 if the following two
prong test is met: (1) “[A] trustee with discretion or authority to distribute trust income or
principal to or for a beneficiary of the trust may exercise such discretion or authority in
favor of a second trust as provided in this section.” NRS 163.556(1) and (2) “A trustee
may not appoint property of the original trust to a second trust if: (a) Appointing the
property will reduce any income interest of any income beneficiary of the original trust if
the original trust is:...(2) A trust for which a charitable deduction has been taken for
federal or state income, gift or estate tax purposes...” NRS 163.556(3). )

That NRS 163.556 does not state that a trustee has an “absolute right”‘to decant a trust
and that although the Probate Commissioner had incorrectly used the term “absolute
right”, the Probate Commissioner correctly analyzed NRS 163.5 §6 in finding that
Petitioner, Thu-Le Doan, had a right to decant FESR.

That the Probate Commissioner fully analyzed NRS 163.556 and correctly found that
Petitioner as Co-Trustee of FESR met the two prong test: (1) that Petiti‘oner had the
power of invasion of pﬁncipal of the trust assets and (2) that there is no reduction of any
income interest of any income beneficiary of the trust; and as such has the right to decant

FESR.
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6.

10.

11.

That Petitioher as Co-Trustee of FESR had the legal right to decant FESR when she
initially filed her Petition to Assume In Rem Jurisdiction of Trust, Confirm Trustee and
to Modify Trust on September 22, 2016, and that’ whether or not Petitioner was
subsequently removed as Co-Trustee of FESR, does not affect Petitioner’s ability to
proceed with her petition to decant FESR.

That the Probate Commissioner refused {o enjoin FESR from continuing to act, and as the
trust continued to act,‘ Petitioner was removed as a Co-Trustee for her failure to
participate.

That the Court did not address whether removing Petitioner as a Co-Trustee was wrong
as the Court does not believe that it has to look at that since Petitioner had the right to
decant FESR when she initiated the action.

That although the parties Marital Settlement Agreement limited a trustee’s discretion to
make distributions in excess of $5,000.00, unless agreed to in writing by both trustees,
such a limitation did not affect the purpose of FESR which was to provide “micro loans”
at favorable interest rates for the purpose of enabling individuals to pursue a trade or
business.

That Petitioner, Thu-Le Doan, as Co-Trustee of FESR has a legal right to decant FESR.

That as a matter of law, the Probate Commissioner did not err in applying NRS 163.556,

- that the Probate Commissioner came to the right conclusion, but used the incorrect term

12.

13..

“absolute right” versus “right”.

That Respondent, Doan L. Phung’s Objection to the Probate Commissioner’s Report and
Recommendation is denied.

That all of the assets of FESR should be divided equally and Thu-Le Doan’s portion is to
be decanted into Thu-Le Doan’s separate irrevocablé charitable trust with Thu-Le Doan

serving as sole trustee of her separate irrevocable charitable trust and Doan L. Phung’s
Page 3 of 8 AA 001315
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14.

15.

16.

17.

18.

19.

portion can either remain in FESR with Doan L. Phung serving as the sole Trustee of
FESR OR Doan L. Phung’s portion may be decanted into a new separate irrevocable
charitable trust with Doan L. Phung serving as the sole Trustee of his new separate
irrevocable charitable trust.

That all the assets of F ESR'including but not limited to: Fidelity accounts x4784, x4840,

x9909, x9921, x2574 & x2575; Bank of America account x2956; and any and all real or|

personal property owned by FESR shall bé divided equally and Thu-Le Doan’s portion
shall be distributed to Thu-Le Doan as Trustee of her separate irrevocable charitable trust
and Doan L. Phung’s portion can either remain in FESR with Doan L. Phung serving as
the sole Trustee of FESR OR Doan L. Phung’s portion may be distributed to Doan L.
Phung as Trustee of his new separate irrevocable charitable trust.

That a certified copy of this Order may be presented to effectuate any such transfers.

That if one party violates the Charter and causes a tax effect upon the other party, the
violating party shall indemnify the other party and make good of it.

That the VIETNAMESE-AMERICAN SCHOLARSHIP FUND case no. P-16-089637-T
and the FUND FOR THE ENCOURAGEMENT OF SELF RELIANCE case no. P-16-
089638-T should not be consolidated.

That this Court should relinquish jurisdiction inlaccordance with NRS 164.010(3) after
the requested relief is granted and proof of the decanting and funding is provided to the
Court by Thu-Le Doan.

That the Petition to Assume Jurisdiction of Trust, Confirm Trustee, and to Modify Trust

ought to be granted.
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Based on the foregoing findings, it is hereby

ORDERED, ADJUDGED AND DECREED that the Fund for the Encouragement
of Self Reliance aka Cenfer for the Encouragement of Reliance (“FESR”) was created in Nevada,
domiciled in Nevada and is subject to Nevada law;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that Thu-Le Doan
and Doan L.: Phung were Co-Trustees of FESR when Thu-Le Doan filed her Petition to Assume In
Rem Jurisdiction of Trust, Confirm Tms‘;ee and to Modify Trust on September 22, 2016;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that a trustee has a
legal right to decant a trust under NRS 163.556 if the following two prong test is met: (1) “[A]
trustee with discretion or authority to distribute trust income or principal to or f01.r a beneficiary of
the trust may exercise such discretion or authority in favor of a second trust as provided in this
section.” NRS 163.556(1) and (2) “A trustee may not appoint property of the original trust to a
second trust if: (a) Appointing the property will reduce any income interest of any income
beneficiary of the original trust if the original trust is:...(2) A trust for which a charitable deduction
has been taken for federal or state income, gift or estate tax purposes...” NRS 163.556(3);

IT IS FURTHER ORDERED ADJUDGED AND DECREED that NRS 163.556
does not state that a trustee has an “absolute right” to decant a trust and that although the Probate
Commissioner had incorrectly used the term “absolute right”, the Probate Commissioner had
cérrectly analyzed NRS 163.556 in finding that Petitioner, Thu-Le Doan, had a right to decant
FESR;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that the Probate
Commissioner fully analyzed NRS 163.556 and correctly found that Petitioner as Co-Trustee of
FESR met the two prong test: (1) that Petitioner had the power of invasion of principal of the trust
assets and (2) that there is no reduction of any income\ interest of any income beneficiary of the trust;

and as such has the right to decant FESR;
Page 5 of 8 AA 001317
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IT IS FURTHER ORDERED ADJUDGED AND DECREED that Petitioner as
Co-Trustee of FESR had the legél right to decant FESR when she initially filed her Petition to
Assume In Rem Jurisdiction of Trust, Confirm Trustee and to Modify Trust on September 22, 2016,
and that whether or not Petitioner was subsequently removed as Co-Trustee of FESR, does not affect
Petitioner’s ability to proceed v;/ith her petition to decant FESR;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that thje‘ Probate
Commissioner refused to enjoin FESR from continuing to act, and as the trust continued to act,
Petitioner was removed as a Co-Trustee for her failure to participate.

IT IS FURTHER ORDERED ADJUDGED AND DECREED that the Court did
not address whether removing Petitioner as a Co-Trustee was wrong as the Court does not believe
that it has to look at that since Petitioner had the right to decant VASF when she initiated the action.

IT IS FURTHER ORDERED ADJUDGED AND DECREED that although the
parties Marital Settlement Agreement limited a trustee’s discretion to make distributions in excess of
$5,000.00, unless agreed to in writing by both trustees, such a limitation did not affect the purpose of
FESR which was to provide “micro loans” at favorable interest rates for the purpose of enabling
individuals to pursue a trade or business;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that Petitioner, Thu-
Le Doan, as Co-Trustee of FESR has a legal right to decant FESR;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that as a matter of
law, the Probate Commissioner did not err in applying NRS 163.556, that the Probate Commissioner
came to the right conclusion, but used the incorrect term “absolute right” versus “right™;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that Respondent,
Doan L. Phung’s Objection to the Probate Commissioner’s Report and Recommendation is denied;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that all of the assets

of FESR should be divided equally and Thu-Le Doan’s portion is to be decanted into Thu-Le Doan’s
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separate irrevocable charitable trust with Thu-Le Doan serving as sole trustee of her separate
irrevocable charitable trust and Doan L. Phung’s portion can either remain in FESR with Doan L.

Phung serving as the sole Trustee of FESR OR Doan L. Phung’s portion may be decanted into a new

| separate irrevocable charitable trust with Doan L. Phung serving as the sole Trustee of his new

separate irrevocable charitable trust;

ITIS FURTHER ORDERED ADJUDGED AND DECREED that all the assets of
FESR including but not limited to: Fidelity accounts x4784, x4840, x9909, x9921, x2574 & x2575;
Bank of America account x2956; and any and all real or personal property owned by FESR shall be
divided equally and Thu-Le Doan’s portion shall be distributed to Thu-Le Doan as Trustee of her
separate irrevocable charitable trust and Doan L. Phung’s portion can either remain in FESR with
Doan L. Phung serving as the sole Trustee of FESR OR Doan L. Phung’s portion may be distributed
to Doan L. Phung as Trustee of hirs new separate irrevocable charitable trust;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that a certified copy
of this Order may be presented to effectuate any such transfers;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that if either party
violates the Charter and causes a tax effect upon the other party, the violating party shall indemnify
the other party and mal%e good of it;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that the
VIETNAMESE-AMERICAN SCHOLARSHIP FUND case no. P-16-089637-T and the FUND FOR
THE ENCOURAGEMENT OF SELF RELIANCE case no. P-16-089638-T should not be
consolidated;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that this Court
should relinquish jurisdiction in accordance with NRS 164.010(3) after the requested relief is

granted and proof of the decanting and funding is provided to the Court by Thu-Le Doan; and
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57
Dated this g day of December, 2017

IT IS FURTHER ORDERED ADJUDGED AND DECREED that the Petition to

Assume Jurisdiction of Trust, Confirm Trustee, and to Modify Trust ought to be granted.

Wmﬂ/

Submitted by:

G;I%MITH & GUYMON, P.C.

Dara J. Goldsmith, Esq.

Nevada Bar No. 4270

Peter Co, Esq.

Nevada Bar No. 11938

2055 Village Center Circle

Las Vegas, NV 89134

Attorneys for Petitioner, Thu-Le Doan

Approved as to form and content by:

MUSH,KIN ICAI 6‘0 PPEDGE

’Mlcha R. Mus}{km E

Nevada Bar No. 2421.. }

-7 Joe Coppedge, Esq(,

Nevada Bar No. 4954

4775 South Pecos Road

Las Vegas, NV 89121

Attorneys for Respondent, Doan L. Phung
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