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FILED
Electronically
CV15-02349
2017-07-14 09:52:11 AM
Jacqueline Bryant
REPLY Clerk of the Court

JOSH COLE AICKLEN Transaction # 6195970 : pmsewd
Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com

DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com

PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA
ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
Wife, Dept. 10
Plaintiffs, DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT
Vs. VERSA PRODUCTS COMPANY, INC.’S

REPLY TO MDB TRUCKING LLC'S

MDB TRUCKING, LLC, et. al OPPOSITION TO DEFENDANT/CROSS-

Defendants. CLAIMANT/CROSS-DEFENDANT
elendants VERSA PRODUCTS COMPANY INC.'S
AND ALL RELATED CASES. MOTION FOR SUMMARY JUDGMENT
AGAINST DEFENDANT/CROSS
CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC'S CROSS-CLAIMS
COMES NOW, Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS
COMPANY, INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David

B. Avakian, Esq. and Paige S. Shreve, Esq., of the law firm LEWIS BRISBOIS
BISGAARD & SMITH, LLP, and hereby replies to MDB TRUCKING LLC’s Opposition to
VERSA PRODUCTS COMPANY, INC.s Motion for Summary Judgment Against
Defendant/Cross Claimant/Cross-Defendant MDB Trucking, LLC’s Cross-Claims as

follows:

4815-5320-4299.1 AA001344
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AFFIDAVIT OF DAVID B. AVAKIAN, ESQ. IN SUPPORT OF
DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.’S REPLY TO MDB TRUCKING LLC'S OPPOSITION TO
DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY INC.’S MOTION FOR SUMMARY JUDGMENT AGAINST
DEFENDANT/CROSS CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC'S
CROSS-CLAIMS

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

DAVID B. AVAKIAN, ESQ., being first duly sworn, deposes and states as follows:

1. | am a Partner at LEWIS BRISBOIS BISGAARD & SMITH LLP, and am duly
licensed to practice law in the State of Nevada.

2. | am competent to testify to the matters set forth in this Affidavit, and will do
so if called upon.

3. | am an attorney of record representing Defendant/Cross-Claimant/Cross-
Defendant VERSA PRODUCTS COMPANY, INC. in the subject lawsuit currently pending
in Department 10 of the Second Judicial District Court for the State of Nevada, Case
Number CV15-02349.

4. Attached hereto as Exhibit 6 is a true and correct copy of Dr. Bosch’s Expert
Report.

5. Attached hereto as Exhibit 7 is a true and correct copy of the Mr.
Anderson’s Expert Report.

FURTHER AFFIANT SAYETH NAUGHT.

SUBSCRIBED AND SWORN to before me
this {4*¥* day of July, 2017.

Al T

In and for said County and State

MITCHELL COX

AT
A \ A
S Wx Notary Public-State of Nevada
E:‘“" ;

‘ ”-.‘,; APPT.NO. 14-12973-1

My App. Expires February 14, 2018
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MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

Respectfully, both MDB TRUCKING LLC's (“MDB") claims and MDB’s Opposition
are misplaced because VERSA PRODUCTS COMPANY, INC. (“VERSA") absolutely

should not be involved in this litigation. MDB has failed to create a genuine issue of
material fact that the VERSA valve cause or contributed to the subject incident. Simply
put, VERSA'’s subject valve has no defect and MDB has already admitted as such. None
of MDB’s experts provided an expert opinion that the VERSA valve was defective with
any factual basis or supporting evidence. MDB's expert opinions are vague and
speculative at best and do not create a genuine issue of material fact. The simple fact
that the VERSA valve is one component of a larger system that assists the belly dump in
opening and closing does not mean that the VERSA valve was defective. In fact, MDB’s
experts state that the VERSA valve worked as it was intended to work. See, Dr. Bosch’s
Expert Report, P. 46, a true and correct copy attached hereto as EXHIBIT 6.

MDB'’s Opposition cites considerable case law in what appears to be an attempt to

distract the Court that MDB'’s claims have some semblance of merit and should be able to

squeak into trial on a highly attenuated circumstantial evidence argument. However,
MDB’s argument does not hold water and, more importantly, the fact that MDB's
argument is purely speculative places MDB's claims squarely in the crosshairs for
summary judgment.

Accordingly, as MDB has failed to create a genuine issue of material fact that the
VERSA valve cause the subject incident, summary judgment is proper to prevent any
more unnecessary litigation costs.

Il. LEGAL ARGUMENT

A. MBD Is Improperly Attempting to Dispute the Facts by Manufacturing Artificial
Material Facts from Pure Speculation

The function of the summary judgment procedure is to test whether, under the

uncontroverted facts, one party is entitted to judgment as a matter of law. See,

4815-5320-4299.1 3 AA001346
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Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986), cert. denied
481 U.S. 1029 (1987). Simply, its purpose is to determine whether there is a need for
trial. See, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986). Thus, summary
judgment is appropriate where, when viewed in the light most favorable to the non-

moving party, there is no genuine issue of material fact and the movant is entitied to

judgment as a matter of law. NRCP 56(c); Allstate Ins. Co. v. Fackett, 125 Nev. 132, 137,
206 P.3d 572, 575 (2009).

A genuine issue of material fact exists where the evidence is such that a
reasonable jury could return a verdict for the non-moving party. Bulbman, Inc. v. Nev.

Bell, 108 Nev. 105, 110, 825 P.2d 588, 591 (1992). However, there must be some

indication that the non-moving party can produce the requisite quantum of evidence to
enable the non-moving party to reach the jury with the respective claim." Collins v. Union

Fed. S&L Ass'n, 99 Nev. 284, 300, 662 P.2d 610, 620 (1983). Promises that evidence will

be forthcoming are not enough. See Hahn v. Sargent, 523 F.2d 461, 467 (1st Cir. 1975).
Indeed, the nonmoving party is not entitled to build a case on the gossamer threads of
speculation, surmise, or conjecture. Wood v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d
1026, 1031 (2005); Dermody v. City of Reno, 113 Nev. 207, 211, 931 P.2d 1354, 1357
(1997).

Here, MDB does not dispute any of the facts listed in VERSA’s Statement of

Undisputed Facts. MDB’s Opposition argues that the VERSA valve is defective,
however, MDB and its experts did not find a defect with the VERSA valve. Both MDB'’s
Experts, Dr. Bosch and Mr. Anderson, did not demonstrate an actual defect or deficiency
with the VERSA valve that caused or contributed to the subject incident. In fact, Dr.
Bosch and Mr. Anderson’s reports state that the VERSA valve functioned as designed
and intended when it was tested:

9.1.2 The electromechanical testing of the valve revealed that the
valve functioned as designed.

* % %

4815.5320-4299.1 4 AA001347
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9.1.5 Disassembly of the valve did not reveal an electrical or
mechanical issues or an issue that could cause unintentional
activation.
See, Dr. Bosch's Expert Report, P. 46 (emphasis added), a true and correct copy
attached hereto as EXHIBIT 6.
The belly dump system operated as expected without any erratic
behavior. When the lever was pushed toward the trailer, the belly
doors would open. When the lever was pulled away from the
trailer, the belly dump doors would close.
See, Mr. Anderson’s Expert Report, P. 8, a true and correct copy attached hereto as
EXHIBIT 7.

MDB'’s experts’ opinions that the valve was “defective in design as they are
susceptible to accidental activation from an external magnetic field” was not based on any
accepted methodology or testing. MDB’s experts are simply providing their client serving
statements with no foundation as they provided nothing in the way of analysis to support
such an assertion. Therefore, MDB'’s claims in it's Opposition that the VERSA valve was
defective was premised strictly on speculation. Again, without any direct or
circumstantial evidence, MDB relies on a highly speculative and fanciful theory that some
unexplained external magnetic force singularly targeted VERSA's valve and had no other
effects on the subject truck or other vehicles in the respective area. MDB cannot produce
even a scintilla of evidence to support it's inventive theory and claims. Moreover, MDB’s
experts disregard the fact that the VERSA valve is a small component in a larger system
designed and installed by someone other than VERSA. As discussed above, MDB's
experts opine that the VERSA valve worked as it was intended in the defect.

Furthermore, because there is no evidence whatsoever of the alleged magnetic
force, a jury would have to speculate that such a force did in fact exist and did in fact
attach to the subject valve. Further, the jury would have to speculate again that the
magnetic force activated the subject valve. Finally, the jury would have to speculate a

third time that MDB's alleged damages stem from a defect in the valve instead of another

cause not related to a defect in the valve. In short, the jury would have to speculate

4815-5320-4299.1 5 AA001348
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regarding MDB's entire case in order to return a verdict for MDB. Such speculation goes
directly against the Nevada Supreme Court’'s summary judgment standard. Accordingly,
applying Wood, because there is no genuine issue of material fact at issue and because
MDB's entire case relies on pure speculation, VERSA is entitled to summary judgment as
to MDB’s claims.

B. VERSA's Motion for Summary Judgment Is Meritorious as the Valve Was Not
Defective Or Unreasonably Dangerous And MDB Assumed The Risk

To successfully bring a strict products liability claim, the party must show that: 1)
the product had a defect which rendered it unreasonably dangerous; 2) the defect existed
at the time the product left the manufacturer; and 3) the defect caused the plaintiff's injury.
Fyssakis v. Knight Equip. Corp., 108 Nev. 212, 214, 826 P.2d 570, 571 (1992). Nevada
courts have never directly held that circumstantial evidence is sufficient to prove a defect,
yet some Nevada cases have relied on circumstantial evidence to establish the existence

of a defect. Roberts v. Albertson's LLC, 464 F. App'x 605, 607 (Sth Cir. 2011).

1. MDB'’s Claims Are Baseless
Courts will only allow a party to take a case to the jury based purely on
circumstantial evidence of a defect provided that the party has introduced evidence on

two other points. Jenkins v. Whittaker Corp., 785 F.2d 720, 732 (9th Cir. 1986). First, the

party must present evidence which would tend to negate causes for an accident other
than a defect in the product. Id. Second, the party must present proof which would
suggest that whatever defect might have existed was one introduced into the product by
the defendant. Id.

Here, MDB has unquestionably provided no evidence, direct or circumstantial, that
the VERSA valve had any defect whatsoever. Rather, MDB has provided the court with
an interesting science fiction plot - mysterious magnetic fields that target isolated
freightliner parts while not disturbing any other electrical parts or vehicles in the
respective area. Moreover, MDB has failed to provide any credible arguments, negating

the fact that the likely reason for MDB'’s inadvertent dump had to do with the subject
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truck’s electrical system - the same electrical system MDB destroyed in the midst of
litigation and/or some other component within the system the VERSA valve is used.
Accordingly, applying Jenkins, because MDB has not provided credible or sufficient
circumstantial evidence and a more grounded and likely theory indicates that the subject
accident happened void of a defect in VERSA's valve, summary judgment is appropriate.

Jenkins v. Whittaker Corp., 785 F.2d 720, 732 (9th Cir. 1986).

Additionally, even entertaining MDB's farfetched claim that an unidentified
magnetic force curiously activated the subject valve, such an event is an anomaly.
Indeed, even MDB’s own experts have not been able to identify the alleged magnetic
force or even postulate a possible source. Clearly, if such an event was commonplace, or
even in the margin of familiarity, MDB’s experts would be able to identify or at least
provide a possible explanation of the alleged mysterious force. However, to date, no such
explanation exists, nor appears to be on the horizon as expert disclosures have now
passed. Thus, such a distinctly unique series of events, if true, rises to a level of
improbability that does not qualify as a defect which renders the subject valve as
unreasonably dangerous.

2. MDB Assumed the Risk the Belly Dump Would Open

While assumption of risk in no longer a defense to negligence, it is a defense to
strict products liability. In order to establish that the MDB assumed the risk, the
Defendant must show that: (1) the MDB actually knew and appreciated the particular risk
of danger created by the defect; (2) MDB voluntarily encountered the risk while realizing
the danger; and (3) the MDB’s decision to voluntarily encounter the known risk was
unreasonable. Central Telephone Co. v. Fixtures Manufacturing Corp., 103 Nev. 298, 738
P.2d 510 (1987).

First, MDB had two other dumps with the subject truck and trailers in less than a

4815-5320-4299.1 7 AA001350
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year from the subject incident1. See, Exhibit 7 at P. 6. Thus, MDB clearly knew or
appreciated the fact that there could be an inadvertent activation with the dumping of the
trailer. While MDB could have purchased a different model valve or a valve from a
different manufacturer, MDB chose notto. See, EXHIBIT 5 at P.56-3-18. As such, MDB
knew and appreciated the particular risk that the trailer could have an inadvertent
activation of the VERSA valve, yet chose to continue to use it and continued to use the
subject valve (even after the subject accident) until it was removed for expert testing.

Further, MDB’s Opposition argues that VERSA manufactured a safer valve design
which included a manual locking system. In doing so, MDB cites the deposition testimony
of VERSA’s PMK. However, no where in the cited testimony does it state that VERSA
manufactured a “safer valve design.” In fact, as extensively addressed in VERSA’s
30(b)(6) deposition testimony, the other model valve that MDB references is simply a
different model valve that is available for purchase based upon the needs of the
customer. See, Deposition of VERSA 30(b)(6) Gerry Gramegna, P. 54:23-56: 25, a true
and correct copy attached hereto as EXHIBIT 7. In fact, it was available for purchase
back when the trailer was first built in 2002. |d. at P. 53:15-18. Further, MDB was aware
of the other model valves prior to the subject incident, but chose not to purchase a
different model because the subject valve is “still the valve used for bottom dump trailers.”
See, EXHIBIT 5 at P. 57:16-25; 58:1-12.

MDB’s Person Most Knowledgeable, Scott Palmer testified as follows:

Q. When did you become aware of this other model that is
used on bottom dump trailers?

A. In 2014.
Q. Do you know when in 2014?
A. April?

! One occurred on July 25, 2013 and the other occurred five days later on July 30, 2013.
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Q. So you were aware of this prior to the July 7", 2014,

incident that occurred?
A. That a different model Versa valve was available?
Q. Yes.
A. | should — well, | would say that prior to that, yes, | did

know of trailers that came with different style valve,
yes, similar style valve, but slightly different, yes.

Id. at P. 58:1-12.

Therefore, assuming arguendo, MDB believes the other model valve offered by
VERSA since the late 1990’s is a “safer model” that should have been used, MDB
assumed the risk when they purchased the subject valve, since they were well aware of
two other inadvertent activations of the VERSA valve prior to the subject incident.

Accordingly, pursuant to Fyssakis, because MDB cannot prove all the elements of
a strict liabilities cause of action, summary judgment is appropriate.  Further, because
MDB can provide no evidence (direct or circumstantial) that the VERSA valve was
defective or unreasonably dangerous and because MDB assumed the risk, MDB cannot
bring equitable contribution claims based upon strict products liability.

lll. CONCLUSION
Based on the foregoing, VERSA respectfully requests that the Court grant

summary judgment in it's favor and against MDB on all claims contained in MDB’s Cross-

Claim.
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document

filed in this court does not contain the social security number of any person

DATED this 14th day of July, 2017

4815-5320-4299.1

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ David B. Avakian

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.
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LIST OF EXHIBITS

Exhibit 6 Dr. Bosch’s Expert Report

Exhibit 7 Mr. Anderson’s Expert Report
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1. INTRODUCTION

On November 11, 2014, Forensic Engineering Incorporated (FEl) was retained by
Thorndal Armstrong Delk Balkenbush & Eisinger to provide an independent forensic engineering
investigation of the accident involving a tractor triple-bottom-dump-trailer combination. The
accident occurred on July 7, 2014, at approximately 9:00 a.m. in the west bound lanes of
Interstate 80, near mile marker 39.

The accident was initiated when the third (end or rearmost) bottom dump trailer in the
combination suddenly and unexpectedly dumped a load of crushed rock onto the roadway. The
accident was exacerbated when a number of vehicles encountered the dumped crushed stone,
causing multiple collisions. The bottom dump trailer that malfunctioned was designed and
manufactured by Ranch Manufacturing Company (RANCO), Lamar, Colorado, which is presently
owned by Dragon Products, LTD, Beaumont, Texas.

Forensic Engineering’s investigation to date has included:

1.1 Review of the documents supplied by Mr‘ Barkley, including the relevant vehicle service
records;

1.2 Case research regarding the bottom dump apparatus control systems and unintended
dump scenarios;

1.3  Case research regarding unintended electromagnetic solenoid activations;

1.4  Fabrication of an dump control valve test system;

1.5  Testing, disassembly and examination of an exemplar Versa valve,

1.6  Multiple inspections and testing of the accident fractor triple-bottom-dump-trailer
combination;

1.7  Multiple inspections and testing of the second tractor triple-bottom-dump-trailer
combination that suddenly and unexpectedly dumped a load of sand onto the roadway
near the location and nearly the same time as the accident combination dumped its load,

1.8  Multiple inspections and testing of the Versa valve that was removed from the accident

trailer unit 6775;

FE14-1111A Matter of MDB Trucking, Inc. Page 1
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1.9  Multiple inspections and testing of the Versa valve that was removed from the 2" trailer;
unit 6778,

1.10 Extensive in situ electrical testing of the dump control vaive system of both vehicle
combinations;

1.11 Laboratory testing, disassembly and examination of the Versa valve that was removed
from trailer unit 6775.

1.12 Laboratory testing, disassembly and examination of the Versa valve that was removed
from trailer unit 6778.
Forensic Engineering was requested to prepare a report and to render its conclusions and

opinions regarding its investigation. Conclusions and opinions by FEl are contained throughout

its report and are summarized in Section 13. Appendix 1 contains the Curriculum Vitae of the

author.

2. SUMMARY OF MATERIALS REVIEWED

Forensic Engineering reviewed the following documents and technical resources during its
investigation. Excerpts from the materials that were relevant to FEI's assignment are provided
following the document's listing.
2.1 Vehicle Inspection Reports obtained at www.quicktransportsolutions com, 19 pages
2.2 RANCO Bottom Dump Operation — Maintenance and Parts Manual, 88 pages
2.3 Dragon RANCO Steel Mini Bottom Dump Trailer information from Dragon Products

website, 6 pages
2.4  State of Nevada Traffic Accident Report, July 7, 2014, 12 pages

2.41 Event Number: 140700621

242 DOI: July 7, 2014

243 TOI: 9:00 a.m.

244 LOI; Westbound lanes of |-80 east of Reno, Nevada, approximately 2,640 feet

east of mile marker 39

FE14-1111A Matter of MDB Trucking, Inc. Page 2
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245

248
247

2438

249

2.4.10

FE14-1111A

Conditions: two-way, divided, median barrier, curve, relatively level, daylight,
clear weather conditions, debris in roadway
Photographs were taken
No diagram was created
Narrative: V-3, V-2 and V-1 were traveling west on 1-80 near mile marker 39, in
that sequence. V-3 spilled a load of gravel on thee #1 and #2 westbound travel
lanes. V-2 came upon the gravel on the roadway at highway speeds (sic), in a
curve. V-2 slowed rapidly and steered right to avoid a coliision with a commercial
motor vehicle. Accident number 140702588. V-1 was unable to avoid striking V-
2. V-1 struck the right rear of V-2 with its left front. V-1 came to rest in the #1
travel lane facing west. V-2 rotated clockwise, struck [the] right concrete barrier
with its left front, struck V-1's right side with its front and came to rest with its rear
in contact with the concrete barrier and its front in contact with the right side of V-
1, on its wheels facing southeast. V-3 stopped west of the accident scene and
contacted NHP. [An additional 14 accident numbers are listed.]
V-1

2491 Mr. Berlie Langston

2492 White, 2005 Ford F-150

2493 Damaged left front

2.494 Statement: Gravel on the road created dust (blinding dust). Everyone

stop (sic) suddenly. Multitude of veh (sic) involved. Chain reaction.

V-2

2.4.10.1 Ms. Olivia John

24102 Silver, 2008 Chrysler Sebring

2.4.10.3 Damaged right rear

2.4.10.4 Statement: | drove through the first pile of sand then saw a dust cloud

ahead. | then saw the lights on [the] semi-truck. The truck swerved

from the slow lane and stopped suddenly. | was in the fast lane. | hit

Matter of MDB Trucking, Inc. Page 3
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my brakes and swerved to missed (sic) the semi. | then hit sand and
my car began to slide. There was nothing but a dust cloud. | then saw
a white truck and other cars. | then came to a stop against another
truck.
2411 V3

2.4.11.1 Mr. Daniel Koski

2.4.11.2 White, 2003 Peterbilt Tractor

2.4.11.3 Statement: | was west bound [on] |-80 at Derby (llegible)
hauling rock to Cemex on Galletti Way (illegible). | was
going about 65 mph when a gentleman in a pickup honked and waived
me over. | stopped [and] he told me my back trailer gates come (sic)
open and spilled the rocks and caused a bad accident. | immediately

called 911 and waited for NHP.

2.5  Sierra Appraisal and Adjusting Service repair cost estimate for insured Berlie Langston, 6
pages
26  State of Nevada traffic citation number XD1158121, Daniel Koski, illegible, 2 pages
2.7  Safety Measurement System [SMS], Complete SMS Profile, USDOT # 2157396, 5 pages
2.8  Vehicle inspection records (accident vehicle), 2 pages
2.9  Vehicle work orders (accident vehicle), 3 pages
2.10 Health insurance records, Olivia John, 9 pages
2.11  Ten black and white copies of photographs, fever locks, valves, incident scene, 10 pages
2.12 Defendant's [MDB] Answers to Plaintiffs’ First Set of Interrogatories, January 12, 2016, 14
pages
2.12.1 As a result of a prior incident involving the same exact Ranco trailer in July 2013,
MDB replaced the Versa vaive and rewired the dump valve circuit from valve to
truck. Thus isolating the dump coil circuit and removing the coil case ground [coil
shield] from the circuit.
FE14-1111A  Matter of MDB Trucking, Inc. Page 4
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2.12.2 MDB employees added a master switch and changed the voltage source for the
dump control system.

2.12.3 A similar MDB Ranco semi-trailer self-activated and dumped sand between mile
marker 40 and the rest area [on] 80 West ten to fifteen minutes before the
accident on the same day and in proximity to the location of the accident
between Mile Mark (sic) 38 and Mile Marker 39.

2.13 Defendant’s [Koski] Answers to Plaintiffs’ First Set of Interrogatories, January 12, 2016, 16
pages

2.13.1  Onthe morning of July 7, 2014, Mr. Koski picked up a load of crushed rock. At
approximately 9:00 a.m. he was traveling westbound on 180 between mile marker
39 and 28 en route to deliver the rock to Ready Mix Plant in Reno when the rock
in the rearmost trailer inadvertently dumped onto the roadway. The truck he was
driving had safety features including a master switch and three slave switches
that controlled the dump systems for each of the three individual trailers. The
master switch and slave switches were off at the time of the incident. He did not
touch nor inadvertently activate the dump control switches. Driver error was not
involved. | was employed by MDB from June 8, 2012, until | retired on December
1, 2014.

2132 Mr. Koski picked up the tractor and trailers on July 7, 2014, at the MDB facility at
approximately 5:30 a.m. He traveled to Piute Pit Wadsworth and picked up a
load of crushed gravel at approximately 7:30 a.m. He entered 180 West at the
Wadsworth ramp at approximately 8:40 a.m. and was traveling toward Reno.

2.13.3  Mr. Koski had one prior similar event where the same subject Ranco trailer self-
activated and dumped a load. | was cited on July 30, 2013. The charge was
dismissed,

214 Defendant’s Rule 16.1 Disclosure Statement, December 15, 2015, 7 pages

2.14.1 Exhibit: State of Nevada Traffic Accident Report, July 7, 2014, 12 pages
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2.14.2 Exhibit: Sierra Appraisal and Adjusting Service repair cost estimate for insured
Berlie Langston, 6 pages
2.14.3 Exhibit: State of Nevada traffic citation number XD1158121, Daniel Koski,
illegible, 2 pages
2.14.4 Exhibit: Safety Measurement System [SMS], Complete SMS Profile, USDOT #
2157396, 5 pages
2.14.5 Exhibit: Vehicle inspection records (accident vehicle), 2 pages
2.14.6 Exhibit: Vehicle work orders (accident vehicle), 3 pages
2.14.7 Exhibit: Health insurance records, Olivia John, 9 pages
2.14.8 Exhibit: Ten black and white copies of photographs, lever locks, valves, incident
scene, 10 pages
2.14.9 Exhibit: Financial Pacific Insurance Company Commercial Lines Policy,
countersigned December 12, 2015, 328 pages
2.14.9.1 The following units were insured.
2.14.9.1.1 2003 Peterbilt 379, VIN: 1XP5DB9X73D807486 (Unit
#5694, tractor)
2.14.91.2 2007 Ranco, VIN: 1RSDBSA2077L008042 (Unit #5773,
semi-trailer)
2.14.9.1.3 2003 Ranco, VIN: 1R9BP450631008610 (Unit #6774,
trailer)
2.14.9.1.4 2002 Ranco, VIN: 1R9BP45082L008431 (Unit #6775,
trailer)
2.14.9.1.5 20086 Peterbilt 379, VIN: 1XP5DBIX76D641667 (Unit
#5693, tractor)
2.14.9.1.6 2007 Ranco, VIN: 1R9BSA2047L008046 (Unit #6776,
semi-trailer)
2.14.9.1.7 2003 Ranco, VIN: 1RSBP45003L008621 (Unit #8777,

trailer)
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2.14.9.1.8 2002 Ranco, VIN: 1R9BP450X21.008432 (Unit #6778,
trailer)
2.15 Plaintiff's Initial Disclosure of Witnesses Pursuant to NRCP 16.1, December 1, 2015, 6
pages
2.16 Plaintiff's Initia! Production of Documents Pursuant to NRCP 16.1, December 1, 2015, 4
pages
2.16.1 Exhibits: Medical records for Ms. Olivia John, 176 pages
2.17 Defendant’'s [MDB & Koski] Rule 34 Response to Plaintiffs’ Request for Production of
Documents, January 19, 2016, 12 pages
2.17.1 Exhibit: Service, maintenance and inspection records for truck driven by Mr.
Daniel Koski, tractor number 5674, trailer numbers 68773, 6774 and 6775 (front,
middle and rear, respectively), 255 pages
2.17.1.1 See summary of records in Section 3 below.
2.17.2 Exhibit: Service, maintenance and inspection records for truck driven by Mr.
Scott Palmer, tractor number 5673, trailer numbers 6776, 6777 and 6778 (front,
middle and rear, respectively), 82 pages
2.17.2.1 See summary of records in Section 4 beiow.
2.18 Defendants [MDB] Amended Answers to Plaintiff's First Set of
Interrogatories, February 3, 2016, 4 pages,
2.19 Defendant Versa Products Company, Inc.’s Responses to Defendant MDB Trucking,
LLC's First Set of Interrogatories, January 6, 2017, 12 pages
2.20 Defendant/Cross-Claimant Versa Products Company, Inc.’s First Supplement to Its Early
Case Conference List of Witnesses and Documents, January 24, 2017, 11 pages
2.20.1 Exhibit: QP-11 Assembly Test Procedure, Rev. K, 3 pages
2.20.2 Exhibit: Engineering drawings, 4 pages (see Figures 2-1 through 2-4)
2.20.3 Exhibit: ISO 9001:2008, Certification of Registration, March 20, 2015, 25 pages
2.20.4 Exhibit: Product Return Analysis Reports (Copy), February 18, 2004 through

August 2, 2016, 34 pages

FE14-1111A Matter of MDB Trucking, Inc. Page 7
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2205
2.20.6

2207
2.20.8

2209

2.20.10

Exhibit: Engineering Change Requests (ECRs), 8 pages

Exhibit: Versa Valves Bottom Dump Control Valves brochure, Bulletin 165,
January 2015, 2 pages

Exhibit: Valve Repair Kit Instruction Sheet, 2 pages

Exhibit: Assembly Job Traveler, VGK-4523-20C-D012, October 26, 2012, 3
pages

Exhibit; Warnings Regarding the Design Application, Installation and Service of
Versa Products, 1 page

Exhibit: UL Certification for Peter Paul Electronics Co. Inc. solenoids, undated, 3

pages

2.21 Defendant Versa Products Company, Inc.'s Responses to Defendant MDB Trucking,

LLC’s First Set of Requests for Production, January 24, 2017, 24 pages

2.22 Defendant Versa Products Company, inc.’s First Amended Responses to Defendant MDB

Trucking, LLC’s First Set of Requests for Production, May 8, 2017, 7 pages

2.221
2222

Exhibit A: Engineering drawings, 64 pages

Exhibit B: Versa's valve failure investigation documents, 11 pages

2.23 Defendant/Cross-Claimant/Cross-Defendant Versa Products Company, Inc.’s Motion for

Summary Judgement Against Defendant/Cross-Claimant/Cross-Defendant MDB Trucking,

LLC's Cross-Claims, May 1, 2017, 16 pages

2.23.1

2232

2233

2234

2.23.5

FE14-1111A

Exhibit 1: MDB Trucking, LLC's Cross-Claim Against RMC Lamar Holdings, Inc.,
(fka Ranch Manufacturing Company) and Versa Products Company, Inc., June
15, 2016, 7 pages

Exhibit 2: Volume 3, deposition transcript of Mr. Scott Palmer, March 8, 2017,
101 pages

Exhibit 3: Deposition transcript of Mr. Tracy Shane, April 11, 2017, 130 pages
Exhibit 4: Deposition transcript of Mr. Patrick Bigby, April 10, 2017, 123 pages
Exhibit 5: Volume 2, deposition transcript of Mr. Scott Palmer, March 7, 2017,

196 pages
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2.24 Defendant Versa Products Company, Inc.'s Second Amended Responses to Defendant
MDB Trucking, LLC's First Set of Requests for Production, May 10, 2017, 7 pages
2.24.1 Exhibit: Privilege/Redaction Log, 2 pages
2.24.2 Exhibit: Engineering drawings, 64 pages
2.25 Defendant/Third ~Party Plaintiff's Request for Testing, September 30, 2016, 5 pages
2.26 Moad v Nelse Wynne; Capurro Trucking, Compilaint for Personal Injuries, June 24, 2013, 6
pages
2.26.1 Exhibit: Expert report by Peter Philbrick, Ruhl Forensics, May 13, 2014
2.26.2 Mr. Philbrick failed to determine the root cause for the Capurro trucking
unintended dump.
2.26.3 Mr. Philbrick was mistaken when he stated that a mechanical failure could have
caused the Capurro trucking unintended dump.
2.26.4 Mr. Philbrick was mistaken when he opined that “Since no electrical or
mechanical failures were found or noted the only other option is driver error.”
2.26.5 Mr. Philbrick was not qualified to make a determination regarding the root cause
for the Capurro trucking unintended dump.
2.26.6 The records reviewed by Mr. Philbrick revealed that Capurro trucking had had at
least five prior incidents of unintended dumps.
2.27 Deposition transcript of Mr. Daniel Koski, March 8, 2017, 107 pages
2.28 Deposition transcript of Mr. Daniel Koski, March 8, 2017, 107 pages
2.28 Volume 1 deposition transcript of Mr. Scott Paimer, March 6, 2017, 123
2.30 Deposition of Mr. Gerald Gramegna, May 9, 2017, 76 pages
2.31  Volume 1 deposition transcript of Mr. Bahram Nazmi, May 9, 2017, 135 pages
2.32  Volume 2 deposition transcript of Mr. Bahram Nazmi, May 10, 2017, 214 pages
2.33 Ranco Bottom Dump Operation — Maintenance & Parts Manual, 88 pages
2.34 Dragon Ranco Bottom Dump Trailer brochures, 6 pages
2.35 Carfax 2003 Peterbilt Conventional 379, VIN: 1XP5DB9X73D807486

2.36 MDB Trucking, LLC Inspection reports, www.quicktransportsolutions. com, 23 pages

FE14-1111A Matter of MDB Trucking, Inc. Page 9
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2.37 Versa Valves V and T Series Bulletin, 2014, 72 pages
2.37.1 An alternative Versa valve design includes a lockout mechanism described as a
“latching/manual reset valve” that functions essentially the same as the lockout
mechanism designed and installed by MDB Trucking, LLC.
2.38 NV Energy document titled “Generating Resources”, 1 page
2.39 Article titled “Air valve commands bottom-dump trailer, http://hydraulicspneumatics.com, 3
pages
2.39.1 The article describes an alternative bottom-dump control valve design
manufactured by AIRman, Inc., that precludes tampering and unintended dumps.
2.40 Article titled “New Technology for Bottom Dump Hopper Valves Solves Old Problems”, 3
pages
2.40.1 The article addresses unintended dumps involving train cars that are used to
haul coal. The same solution can be applied in the immediate case.

The article essentially states that if residual air pressure is present in the
dump reservoir (as little as 15 PSI) and either the manual override is actuated, the
control valve could be shifted to the “open” condition without anyone’s knowledge.
With insufficient pressure to actuate the dump mechanism, the dump cylinder
would not move (typical cylinder operating pressure with the car loaded is 25-35
PSI). Once the vaive is shifted to the “open” condition, it will stay there until a
signal to “close” is sent to it either manually or electrically while there is sufficient
pressure to shift the vaive element back to the “close” position. During charging of
the tractor-trailer combination prior to unloading, a valve left in the “open” position
due to some inadvertent action continues to supply air to the “open” side of the
cylinder. Once the cylinder reaches a pressure that is high enough to operate the
dump mechanism (again 25-35 PSI), the “ticking bomb” explodes ~ the trailer
prematurely dumps. The inherent danger in this situation is that the tractor-trailer
combination is in motion and could be at speed on a highway and could lead to an

accident involving other vehicles.
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2.4

2.42

2.43

2.44

2.45

In the case being discussed, it is known that there is an internal pitot
passage feeding the solenoid. The article essentially states that since this
passage exists, it could be equipped with an internal pressure sensing check
valve assembly. This safety check assembly would not aliow the solenoid to shift
the valve’s main element to the “open” position unless the supply pressure to the
valve was sufficient to actuate the cylinder and thus the dumping mechanism.
Since the pilot passage in the valve body contains such a small volume, there
would never be enough “stored” or trapped pressure downstream of the safety
device to allow unintended movement of the main valve element. This type of
technology would indeed prevent inadvertent operation of the opening circuit
without someone's knowledge of the event and the premature dumping of coal.
Lexair, Inc. has embodied the built-in safety check feature described above as an
option for its bottom dump hopper valve product line. A similar design could have
been integrated with the existing Versa valve design.

Two protocols written by Erik Anderson, Anderson Engineering, and David Bosch titled
“Proposed Protocol for the Recovery of the Versa Valve from MDB Trucking Ranco Trailer
Number 6778 and the testing and inspection of the MDB Trucking Tractor Number 5693,
and Ranco Trailers Number 6776, Number 6777, and Number 6778" and “Proposed
Protocol for the Destructive Testing of the Versa Valves recovered from MDB Trucking
Ranco Trailers Number 6775 and Number 6778, October 31, 2016, 4 pages

Protocol written by Erik Anderson and David Bosch titled “Proposed Versa Valve's Vaive
Examination and Testing Protocol”, November 12, 2016, 7 pages

Protocol written by Erik Anderson and David Bosch titled “Proposed Versa Valve's Valve
Examination and Testing Protocol — Revision 1, November 10, 2016, 7 pages

FE! and AEI Responses to Versa's Protocol Objections, November 17, 2016, 3 pages
FEl's inspection notes photographs for inspections completed on June 9, 2015, October
24 & 25, 2015, February 29, 2016, April 28 & 29, 2016, May 3, 2018, October 13, 2016,
October 24 & 26, 2016, November 2, 2016, November 15, 2016 and November 30, 2016.
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2.46

2.47

248

248

2.50

2.51

2.52

2.53

2.54

2.55

2.56

2.57

2.58

MDB Bills of lading #7068 and #7584, July 7, 2014, 2 pages

Driver's Daily Time Sheet & Log, Dan Koski, Tractor 5694, trailers 6773, 6774 and 6775,
July 7, 2014, 1 page

Driver's Daily Time Sheet & Log, Scott Palmer, Tractor 5693, trailers 6776, 6777 and
6778, July 7, 2014, 1 page

Versa Valve's document contained within valve packaging, 1 page

2.49.1 There were no installation instructions or valve specification included.
Forty-four color Google Earth images

Five color photographs of the accident scene (contained in Figures 2-5 through 2-9)
Various media website videos describing the accident were reviewed.

Peter Paul Electronics, “Solenoid Valves 101", Copyright 2003, 23 pages

University of Pittsburgh Safety Manual, *Guidelines for Radio Frequency Radiation (RF)”,
03-022, August 25, 2015, 6 pages

“Introducing Electromagnetic Field Momentum®, Ben Yu-Kuang Hu, European Journal of
Physics, 33 (2012), 873-881, 9 pages

“Electromagnetic Induction and Radiation”, J. Newman, 2008, 24 pages

“The Fields Outside a Long Solenoid with a Time-Dependent Current”, Kirk T. McDonald,
Joseph Henry Laboratories, Princeton University, 1996, 11 pages

“Can a solenoid emit/receive electromagnetic radiation?” www.physicsforums.com, 2

pages

(intentionally left blank)

FE14-1111A Matter of MDB Trucking, Inc. Page 12

AA001373



- B @ yne
! TN

j ﬂ m&{munu‘vﬂwnw
STIRALR FRESRER: O U R ENT

SEANA
=M

1]

| ‘[;\3\&!/ . ‘

kgt
i+

L

Figure 2-1, Engineering Drawing of Versa Valve Part No. VGK-4523-20C-D0
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Figure 2-2. Engineering Drawing of Versa Valve Part No. VGK-4523-20C-D0
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Figure 2-5. Accident Scene — Looking Southeast

Figure 2-6. Accident Scene ~ Looking Northeast
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Figure 2-7. Accident Scene — Looking Southeast

Figure 2-8. Accident Scene — Looking Northwest
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Figure 2-9, Accident Scene ~ Looking Northwest

3. SUMMARY OF ACCIDENT COMBINATION MAINTENANCE RECORDS
Table 3-1 contains a summary of the supplied MDB Trucking work orders and
maintenance and inspection records for tractor unit number 5694 and trailer unit numbers 6773,
6774 and 6675. The summary is presented in chronological order starting with September 9,
2012 through July 29, 2015.

(Intentionally left blank)
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Table 3-1. Summary of Work Order and Inspection Records — Accident Combination

NOTES:
1. Work Orders for the trailer that matfunctioned (6775) are highlighted with yeliow.
2. Blue text indicates work that was completed on a trailer dump control system.
3. Red text indicates activities that were associated with an unintended dumping of a load.

e~

! 08/09/12 | 5694 rDOT annual mspectton
. 101112 "{ 5694 | Noviolations found
i 11/08/12 | 5694 | No violations found
01/19/13 | 5694 | Add oil and antifreeze
' 02/01/13 | 5694 ‘ R&R steenng gear parts
I02/02/13 [ 5694 | Checked wheel bearmg torques change axle oal o
| 02/05/13 f 5694 , R&R oil cooler, R&R coolant, add engineoil
I 02/07/13 | 5694 ‘R&R mud ﬂaps [
| 02/08/13 | 5694 | R&Rtorque rod bushmgs o
5694 ”"s Adjust clutch brake
5694 f Re-seal fan hub studs replace fuel tank cap seals T
5694 | R&R motor mounts T
i 02113113 | 5694 '; Re-seal P/S reservou' R&R transmnssron ail
| 02/13/13 | 5694 | R&R shifttower

|
| 02/08A3 |
|
i
N
i
| 02/15/13 [ 5694 | R&R engine oil and fiters o T
|
i
!
f
|
i
i
i
i

;” 02/08/13
| 02/09/13

{ 03/06/13 | 5694 | R&R headllght

03/06/13' 5694" R&R fan clutch S

| 03/08/13 | 5694 Inspect Iube T o -
[ 03/09/13 | 5694 "'i Lube ) T B

| 03/09/13 | 5694 | Add coolant

| 03115113 | 5694 | Inspect, lube, reroute air and electncal hnes .
| 031613 | 5694 |R&Rwindshield CoTT
Doy | sed |ReRemnes .

i 03/22/13 | 5694 Hnspect

i 03/23/13 | 5694 ' R&Rstarter

| 03/26/13 | 5694 | R&R rear fender bracket -
{ 03/26/13 | 5694 | R&R lamp, servnoe

' 04/03/13 | 5694 | R&RECM

| 04/0513 | 5694 | Service

! 04/05/13 | 6774 | DOT inspection

. 04/06/13 | 6773 | DOT trailer inspection VIN 1R9BSA2077.008042
. 04/06/13 | 6773 : DOT inspection

' 04/06/13 | 6774 ,DOT inspection

. 04/06/13 | 6775 | DOT inspection, annual
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Table 3-1. Summary of Work Order and Inspection Records —~ Tractor Number 5694
{cont'd)

| 6773 fﬁiiﬁ“avii”;iﬁwe“el*swtﬁa"éw |
6774 | Repaired air leak at ouler mspect Iube | o

704/110/13
| 04/10/13 |

" 04111113 | 5694 ! R&R fuel control valve
{

|

[
!

i 04/13/13 | 5694 | No power at gate dump 4-way plug — rewired switches from light
! ; circuit to accessory circuit — wired ground to cab ground - added

; | i 3" wire for triples

' 04/30/13 | s894 [LOF ~

§' 04/30/113 f 5694 ' Adjust clutchbrake 777
| 6773 '. Remove auto tire mﬂaﬂon system 'R&R wheel hub cover o
[
|
!

1" 05/03/13
6773 w; R&R wheel hub cover, remove auto tire mﬂat;on o

| 0503113

| 05/03/13 | 6773 | R&R hub cover, remove auto tlre mﬂatxon T
| 05/07113 | 5694 ""; Fix oil leak and fan hub studs I
| 05/19/13 | 5694 | Grease and inspect T
i +
§ trailers
5”05/19/13 5694 | Inspect, grease = B j
! +
| trailers |
i 05119/13 | 5694 | Grease, inspect

+
% i trailers
I 05/19/13 | 5694+ | 3trailers, grease, inspect )
i trailers ;
. 06/02/13 | 6774 ! Inspect, grease, adjust oiler flow
i 06/03/13 | 5694 | Fix coolant loss
| 06/05/13 | 5694 M( Replace mnssmg o:i fm stopper adjust betts -
| 06/21113 | 5694 | PM-1 -
,06/21[13 r 6773 .‘ B&L < T T
;. 0621113 | 6775 | lnspect grease, B&L, adjust onlerﬂow e

i

' 06/25/13 | 5694 | No violations found

06/25/13 | 5694 | No violations found

06/25/13 | 5694 | No violations found
| 6773

07M11/13 : 5694 i PandL, adjust clutch

0711113 | 6773 iB&L ”

. 07113 | 6774 'B&L

{ 07M1/13 | 6775 | R&R cracked air tank

| 071113 | 6775 | inspect, grease, B&L

FE14-1111A Matter of MDB Trucking, Inc. Page 18

AA001380



Table 3-1.

I
[
I
!
E
I
P
P

|

| 08/19/13

i
H

i

e

07/16/13
07/18/13"
07/23113
07/23113°
07/23/13
07/2313

07/26/13
07/20/13
[ 07/3113
| 08/01/13

' 08/03/13°
08/06/13 |

08/10/13 | 5694 [ LOF, replace hor fuse, R&R turn lamp, fix temperature gages,

08/11/13

08/19/13

- 08/24/13

08/24/13

09112113
' 09/14/13
T 09/15/13
- 09/15/13
09/15/13
09/21/13

08/21/13

L 0921113

|

i

09/21/13
09121113

09/21/13

I 09/25/13

©09/26/13

H

09/27/13

- 09/27/13

FE14-1111A

iR
hl
N
N
I
R
I

I
-
N
t
|
P
[

5

Summary of Work Order and Inspection Records ~ Tractor Number 5694
{cont’d)

5694 | Accessory fabrication

6775 | Rebuilt gatecontrot 'valve 7T

5694 | B&L, tighten shock mount add oul o

6773 gl
774 | BSL, mspect §rease o o
5 | Inspect, grease, BAL

677

6775

5694 l Rewire gate switches
5694 | R&R torque bushmgs

6774 ! ‘Rewire. dump valve air out to isolate from trailer

circuit — remove coil case ground from circuit.
5694 | R&Rbackup alarm
6773 [ R&Roilersightglass

¥

R&R fuel filters ’
8773 'g R&R 7-way - front and E’ea'r‘ A
5694 | Tighten loose hydreulié ﬁttih§ ;

light
6773 flnspect grease servrce orler o
5694 | T/S charging systems T

5694 | R&R 7-way plug, R&R pigtails on all rear lights, R&R plate light,

removed outside temperature gauge
6773+ ; Inspect, grease tie up antr-lock brake wires, lamp r reparr

6774+ ; lnspect grease lamp repair, tie’ up anti-lock brake wires
6775+ ; Inspect, grease, Iamp reparr tre up antrlock brake wrres 6775 o

5694 | R&R radiator hose’

5694 | R&R water filter valves

5694 | R&R after cooler mount bushrngs T
5694 | R&Rhose B

5694 | R&R arr dryer cartridge and purge valve
6773 | R&R spring brake valve

5694 | Reseal coolant ﬁttmg S

. 6774 ‘R&R spring

5694 | #3 battery replaced

5694 ' R&R air fitting

Matter of MDB Trucking, inc.

6775 lnvestrgate unintentional gate opening, replace versa valve and
rewired dump valve circuit from valve to truck. Isolate dump coil

5694 | Trailer Irght ﬂashmg poor ground R&R 7-way plate R
5694 | Inspect, grease, install decals, R&R LR air bag bushing, fit plate
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Table 3-1. Summary of Work Order and Inspection Records - Tractor Number 5694
{cont’d)

[ 0927113 | R&R air system check valves

. 09/28/13 [ 5694 | R&R fender mount -

| 09/30/13 | 5694 [DOT annual mspectlon o

{ 10/0113 | 5694 |PM T

F'10/01/13 | 6773 iB&L T

' 10/01113 { 6774“ { B&L, mspect jube

N10/0'T/13 f 3775 ; Inspect grease B&L T T e
10/05/13 ~ [ 6774 | R&R hub cover T T

10/12/13 | 5694 ! Lube, inspect
10/12/13 | 6773+ ;ahéﬁéct;"gr'é"é'éé“, R&R plate light
'10/12/13 | 6774+ | Inspect, gr’éééé" R&R plate |’i’g"m'"’ T
10/12/13 | 6775+ E Inspect, grease replace plate light 6774
10/20/13 f 5694 | R&R a!temator mount

10/20/13 ’r 5694 ’ R&R engme brake switch, replace master switch for trailer dump -
i valves

"10/21/13 | 5694 | R&R air-to-air cooler o )
10/23/13 | 5694 iR&Rauthree battenes T R
11/0213 | 5694 | R&R belts - ’ i

11/08/13 | 5694 | R&R air govemor T

11/08/13 | 5694 is&L T

'i1/‘03/1\34 | 6773 [B&L

11/08/13 | 6774 | Inspect, g grease B&L

1100813 | 6775 | Inspect, grease, B&L™ T

11/12/13 | 5694 | PM-1, R&R 4-way on tractor o

"12/31/13 | 5694 | R&R fuel splitter and pnmer pump
{
|
i
i
i
!
i
i
i

Y T oy e b s e e, e S oy e o s, iy oo e

i 01/02/14 5694 [Tlghten smfter knob nut

i 01/03/14 T
i 01103114
{ 01/03/14 |

[ 56
{5684 ! B&L
6773 | B&L
6774 | Inspect, grease, B&L
| 0112114 | 6773 | R&RrightiCClight ~ ;
{ 02/06/14 | 5694 *R&R power steenng lines, cab power relay and clutch brake B&L
, 02/13/114 6774 | R&R 7-way plug N
' 02/15/14 | 5694 | R&R fuelfilters, grease mspect LOF ’
I 02/15/14 . 6774 'R&R 4-way plug
¢ 02/15/14 | 6775 | R&R4-wayplug

02/25/14 | 5694 . No violations found
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Table 3-1. Summary of Work Order and Inspection Records — Tractor Number 5694
{cont'd)

£ S S O G o

| 02/26/14 | 6775 | Lamp repair
[ 02/28/14 | 5684 | Inspect, grease Tt e e
. 03/0114 | 6774 'P”Rébéif'é'r“ackyé& frame i
' 03/21/14 5694 | R&R center gate ‘switch cover, re-secure ¢ deck ptates i
! 03/22114 | 5694 iB&L R&R mud ﬂap hanger R&R plate lamp T -
i 03/22/14 | 5694 | R&R coolant filter valves o
[ 03/22114 | 6773 ’B&L, removed ICC bar
i 03/22/14 | 6774 | B&E'ﬁiéa“;i'\r leak, ér?a‘ge“ iris"bé(:t
[ 03122114 | 6775 ~ Inspect grease B&L, R&R reﬂector repalr anr Ieakatmler T
f 04/01/14 | 6773 i DOT mspect:on T T
. 04/01/14 | 6774 | DOT inspection N
" 04/01/14 | 6775 | { "DOT annual mspectmn - o
{ 04/05/14 | 6773 | DOT trailer inspection T
[ 04/05/14 | 6775 | DOT annuali mspect?oﬁ T
" 04/10/14 " | 5694 [ Tighten yoke, R&R U-jomt T
| 04/24/14 | 6773 i Inspect”grease " - B
| 04124114 | 6774 |[Inspect grease R
] oar4ta | 6775 [ Inspect grease e e e e e e oo
- osi06/1a | 5864 " BMA BRL T T e .
| 05/09/14 | 5694 | Fix PTO leak, R&R hydraulic pump ~ .
| 05/10/14 | 6773 | inspect, grease T o
| 05/10/14 | 6774 | Inspect, g'ré'éﬂéé“m“w I
i 051014 ! 6775 S inspect, gr'é“a"éém o e e
| 05/14/14 | 5694 | R&R yoke and pmuon seal ) T )
, 0527114 | 6773 Inspect grease B
| 05/27/14 | 6774 | Inspect, grease i h
[ 05/27/14 | 6775 § Inspect, grease - T )
["06/01/14 [ 5694 | Fix flattire ) - )
| 06/01/14 | 6774 | Tire work ’ ’
: 08/04/14 | 6775 ‘ RepanrABS wnre co e T
| 06/07/14 | 6775 anre repaur T T
| 06/16/14 | 5694 | Fix broken frame belt
| 06/21/14 | 5694 | Remove asphalt from axles
' 06/24/14 | 6774 | Tire work
. 06/25/14 ' 5694 : R&R turn signal fuse -
. 06/29/14 | 6775 ! Tirerepair T
! 06/30/14 ' 6775 | Reattach Versa valve h
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Table 3-1. Summary of Work Order and Inspection Records — Tractor Number 5694
(cont'd)

! o7i0114

5694 [ PM-1, BaL, adjust belts

i
i 07/01/14 | 5694 | R&RPTO ) )
| 07/02/14 | 6773 i inspect, grease, B&L B
{ 07/0214 . 6774 | Inspect, g\%é&é“ B&L B
f 07/02/14 | 6775 | Inspect gmase, B&L raplace bott air tank mount T
1" 07/02/14 " | 6775 [ Replaced ABS wires
i 07/02/14 ir“ 6775 ; ‘R&R hub cover - o T
[ 07/07/14 V8773 'a Inspect, fabricate lockout for versa — vaive o
" 07/07/14 ' 8774 | Fabricate lock out for Versa vatve crteee T

707107114 | 8775+ } ‘Lost load on highway
i 07/07/14 | 6775 | Fabricate and install lockout on Versa valve

0707114 {"6”’77'5‘:” I DOI Gate opened on highway — 6775 — install positive gate vaive
i | locks
1

i

|

[ o708/14” | 677‘4‘““i'fr‘é'&éik"”“”"""

{" 07/08/14 " 6775 [ ABS circuit fault oo T

| 07/09/14 | 5694 | Trework T o
| 07110114 | 5694 | Fixairieak o

I 07/26/14 [ 5694 | Tirework I

§ 08/03/14 | '5"6"92'""? R&R suppky ‘and service lines T )
{ 08/05/14 | 6773 | R&R 4-way connector inspect, grease T
[08/05/14 | 6773 !R&Rwheel seal .

| 0B/05/14 | 6774 | Fixed repair intermittent ABS light n

. 08/11/14 | 6773 fR&R mud flaps

| 0812114 | 5694 | PM-1&PM-2andBSL

' 08/12/14 §”6773 fB&L" T i R

I 08/12/14 | 6774 | |nspect'§€éééé B&L
el Irapac, esie. Bl e e e e e
i

0817/14 | 5694 ! Tire work | -

! 08/19/14 ' 5694 | B&L

© 08/119/14 © 5694 !“Fix‘réd;at’or leak

| 08119/14 | 6773 | Inspect, grease BAL, tighten hub covers screws S
{ 08/19/14 | 6774 'lnspect grease, B&L
{ 08/19/14 | 6775 ' Inspect, grease B&L T
{ 08/26/14 | 5694 ' Fix radiator ieak

© 09/01/14 | 5694 : DOT inspection

' 09/16/14 ' 6773 ' Repaired gate cylinder valves, inspect, grease
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Table 3-1.

| 09/16/14 | 6775 |
i 09/17/114 | 5694
., 09/17/114 | 5694
| 09/17114 | 5694
i 09/26/14 | 5694
| 09/26/14 & 6773
i 09/26/14 | 6774
I 09/26/14 | 6775
[ 09/29114 | 5604
. 10/15/14 | 5694
10/15/14 | 6773
10115114 | 6774
| 1015114 | 8775
i 10/26/14 | 5694 |
[ 10/27/14 [ 5694 |
' 11/06/14 | 5694 |
11/06/14 | 5694
' 11/07/14 ; 15694
H i
| 111214 | 6774
111714 | 5694
L 111714 | e773
1111714 | 6774
P 111714 ';’" 6774
Y1174 6775
| 1117114 | 6775
3 12]0'2”/”1’4", 5694
[ 12/09/14 | 6774
12/1114 | 5694
;1211114 | 6773
1211114 | 6774
{12114 | 6775
' 12118/14 | 5694
P 12118114 | 6773
1223114 | 6774
- 01/04/15 | 5694
i 01/04/15 = 6773
FE14-1111A

Summary of Work Order and Inspection Records — Tractor Number 5694

k ;iAdeSt ClUtCh T

m* inspect, grease BaL
~,~ Inspect, grease, B&L
f R&R motor | mounts T
| Inspect, lube, B&L~
‘ i Inspect, Ngr'eamse'””B&L '
~{ Inspect, grease B&L
" E Inspect, grease B&L o
YT

Replace radiator tank, arr—to—arr bushmgs hood restramt cabie

[
5| |nspect gmase

)

i

{cont'd)

Repair gate cyhnder mspect grease

DOT annual mspectron
¢ Fix engine oil Ieak ' N

‘P’M1 B&L
lnspect grease B&L

i R&R drive axle brakes
I'R&R steer axle shocks, inspect

' R&R exhaust manifold, turbo, waste gate solenoid, line, replace -

| broken studs and boits

i R&R brake can draphragm ) o
{ LOF, mspect o .
inspect grease h
Inspect grease

| Repair front gate cylrnder R

Reparr air leak rear gate cylmder “” M

Lamp reparrs
{ Tire work o
Inspect grease

3 lnspect grease'"‘

! lnspect grease

1 lnspect greaseww B
Tghten 4-way plug

‘ R&R 4-way connector
| Tirework

: Inspect, grease

. Inspect, grease
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Table 3-1. Summary of Work Order and Inspection Records — Tractor Number 5694
{cont’d)

{ 01/04/15 | 6774 [inspect, grease
[ 01/04/15 "{ 6775 i"lnspect grease
| 0720118 | 6774 | Springwork

4. SUMMARY OF 2"° COMBINATION MAINTENANCE RECORDS
Table 4-1 contains a summary of the supplied MDB Trucking work order and maintenance
and inspection records for tractor unit number 5693 and trailer numbers 67786, 6777 and 6678.

The summary is presented in chronological order starting with November 30, 2013 to June 17,

2015.

Table 4-1. Summary of Work Order and Inspection Records — Trailer Number 6778

NOTES:
1. Work Orders for the trailer that malfunctioned (6778) are highlighted with yeliow.
2. Blue text indicates work that was completed on a trailer dump control system.
3. Red text mdlcates actuvmes that were associated with an unintended dumping of a load.

11/30A3 | 6777 | Rewire trailer to meet MDB standards, replace lights with LEDs ~
12/0313 | 5693 f DOT annual inspectlon ) S o
12/0413 [ 5693 | DOT annualinspecton =~ , .

01/03/14 ! 6776 Inspect ‘and lube
01/03/14 | 6777 [ Inspect and lube’ T
oS4 6rE" s bac G g — e e e e
1 01/05114 | 5693 | Inspectand lube

i 01/08/14 | 5693 F' é“&h"'tdrbé’Wésté'éate hose
0117114 ; 6777 | Replace m:ssmg slack adjuster bushmg
. 02/05114 | 5693 {R&RUbolt

' 02/13/14 | 5693 ;R&R ‘windshield wipers

. 02/20/14 . 6777 ' Repair leaking gate cylinder air Ieak

| 03/02/14 : 5693 | Inspect and lube

03/14/14 5693 : Inspect and PM-1

PN e e o
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Table 4-1.

0321714

['5603 | R&R steering shaft, steering shaft u-joint, steering gear box and fuel

H
i

Summary of Work Order and Inspection Records — Tractor Number 5693

{cont’d)

| sending unit

' 04/01/14 | 6776 |Inspectandlube = T
| 04/01/14 | 6777 | inspectandiube i
G | TS RAR TR Tofasier — e e e
. 04/06114 [ 8778 ' DOT annual inspection T
| 04/06/14 | 6776 | DOT annual inspection ’ ’ T
| 04/06/14 | 6777 | DOT annual inspection ) o )
f 04/05/14 W’WG‘T?”B Q R&R| Ieakmg ‘brake hnew T e
i 04/14/14 | 5693 | R&R alc ‘system e e T
i 04/16/14 “§ 5693 f R&R charge air coolé? (CAC) hoses
I 04/16/14 | 6777 | R&R air accumulator on Versa vaive
[ 64/’!*6/‘14”‘ 7 6778 | R&R hose hangers on fongue T
5” 05/04/14 [ 5693 f R&R steerttres - ST e
| 05/08/14 | 5693 i ! R&R torque arm bushing, un-loader valve and intake vaive actuator
| i (lVA) sensor
[ 0520114 ' 5693 | R&R air compressor return Ilne oo
" 0521714 5693 | R&R reliefvaive A
" 0521114 | 5693 [} inspect, lube and PM-1andPM-2 ~ T
[ 05/30/14 f“'/5”'6'93m i lnspect lube, R&R 4-way plug wmng and hang mud ﬂap
| 06/10/14 | 5693 [ R&R squurrel cage fan, shorten air Imes }
| 06/17114 | 6777 | Adjust air gap on ABS sensor ’ h
| 06/20/114 | 5693 | R&RCB radto -
[ 07/07/14 | 6778 | Lost ioad on highway ’ )
| 07/07114 | 6776 [ Fabricate and install lockout on Versa valve
| 07/07/14 i 6777 | Fabricate and install lockout on Versa valve
| "07/07/14 1 6778 | Fabricate and install lockout on Versa vaive
[ 07/10/14 | 6778 iR&R LR'and RR stopurntail lights” ST
| 07/23/14 | 5693 | Inspect, lube and PM-1 N
;| 07/2714 : 5693 | R&R steer tnres )
| 08/05/14 | 6776 | intermittent 1* trailer gate function, R&R connector
" 08/09/14 | 5693 ; R&R cab air blow gun, tighten coolant f Iter o
| 08/18/14 ' 5693 | R&Rinput shaft seal on blower T ‘
. 09/25/14 | 5693 | R&R exhaust gaskets
¢ 09/26/14 5693 ! lnspect lube and PM-1

09/26/14 | 6776 | Inspect and lube '
. 09/26/14 . 6777 . Inspect and lube
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Table 4-1. Summary of Work Order and Inspection Records - Tractor Number 5693
(cont'd)

R N S S e

| '09/26/14 | 6778 [ inspect and lube
| 09/30/14 | 5693 | R&Rcruise controi switch ~~—~~©

H

[ 10/0114 | 5693 ! Replace massmg clutch pedal pad ) T
I 10/00/14 | 5693 i Inspect and fube

“10/15114 i 5693 ! R&R turbo oil line

[ 11722114 | 6776 ! Inspect, lube and dram tanks o T

i 11/23114 | 6777 | Inspectand lube o i

B [ 8775 [ renec and be e e e e

71210114 T 8777 i’" Gate not closing with switch. Accumuiator not working. R&R Versa
valve

6778 | Reattached safety pin to Vé}gé‘;éﬁawi&ck o

6777 f R&R ABS wheel speed sensor Tt ‘

6777 | Welded cracks intab .

5693 | DOT annual mspectlon

5693 | Inspectand lube

!
1210114
| 12102114
!

12/02/14
12/03/14
[ 12112114

i

712112114 | 6776 | Inspect and Iube T
¢ 12112114 | 6777 [ Inspectand iube T
{34 6775 [ Fapaciand T — " T Www.m-_,.,»,ww |

§ o Sy St oty et o, o, o3 o o

' 01/03/15 | 5693 ’mﬁébsmﬁfbﬁaﬁé‘a{éﬁi&ém T
' 01/13/15 | 5693 | Repair head light wmng, mstau extemal cB speaker

01/14/15 | 5693 | R&R windshields

{ 01/27/15 | 5693 [R&R right headhght T

' 01/28/15 | 5693 | R&Rfanclutch

I 04/08/15 | 6776 fDOT annual inspection

© 04/06/15 ! 6777 | DOT annual inspection =~ )

I" 04/06/15 '{’ 6778 | DOT annual inspection T T

1 06/17/15 | 6776 ! Adjustair gap on ABS sensor

6. ACCIDENT TRACTOR TRIPLE-BOTTOM-DUMP-TRAILER COMBINATION INITIAL
INSPECTION, JUNE 9, 2015

An initial inspection of the accident tractor triple-bottom-dump-trailer combination was
completed by FEI on June 9, 2015, at MDB's headquarters in Sparks, Nevada. Table 5-1

summarizes the photographic documentation acquired during the inspection.
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The following notes were written during FEI's inspection of the accident tractor triple-
bottom-dump-trailer combination and later adapted for this report.
Attendees: Thierry Barkley, counsel for MDB Trucking
David Bosch, Forensic Engineering, expert for MDB Trucking
Tracy Shane, MDB Trucking dispatcher
Scott Palmer, MDB Trucking driver/mechanic
Pat Bigby, MDB Trucking mechanic
Location: MDB Trucking, Inc. Headquarters
905 East Mustang Road
Sparks, Nevada
5.1  Aerial views of the MDB Trucking Headquarters are shown in Figures 5-1 and 5-2.
5.2 Interview of MDB team members
5.2.1  Mr. Dan Koski was driving the truck at the time of the unintended [2014] dump.
5.2.2 Load King and Trail King trailers use a completely different control system.
523 USDOT approval is not required for the dump control system.
5.24  The tractor mounted dump control system [switches] for the triple-trailer
combination is shown in Figure 5-3.
5.2.5  The third (rearmost or last) trailer in the combination was the trailer that dumped.
5.2.6  The first time there was an unintended dumping of a load [July 2013}, MDB
added a master switch, changed voltage source from a light circuit directly to the
batteries and removed the dump valve solenoid shield ground for the dump
control system.
5.2.7 The voltage source (+) and ground {-) were both moved directly to the battery.
5.2.8  After the 2014 accident, MDB designed and installed a mechanical lock on all of
its trailers in order to eliminate unintended dumping. The lock is shown in
Figures 5-4 through 5-6.
5.2.9  Each trailer marker/signal/tail lamp has a ground as part of the 7 wire bundle.
5.2.10 The ABS wires are part of the 6 wire harnesses that are connected to the 7 pin
connectors.

5.2.11 The master and slave dump control toggle switches are all guarded.
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5.2.12 When ABS was first implemented, the signal voltage for the dump valve was

supplied using the formally “extra” wire (blue) in the 7 conductor bundle.

5.2.13 The ABS sensor power supply wire is always energized when the tractor is

running.

§.2.14 The accumuiator valve is opened using the palm button to release the air

pressure within the accumulator to allow the gate aperture size to be modulated.

5.2.15 The dump valve must be reset by using the cab switch.

5.2.16 The drivers are trained to use the cab switch to close the dump aperture rather

than the manual valve because if they forget to close (reset) from cab, the dump

aperture can open when the trailer is reloaded.

5.3  General views of the accident tractor triple-bottom-dump-trailer combination are shown in
Figures 5-7 through 5-13.
54  Tractor Information
541  VIN: 1XP5DB9X73D807486
542 2003 Peterbilt Conventional 379, Eaton Fuller 18 speed transmission, Peterbilt
Air Track
54.3  Unit# 5694
544  Plate # 50261A
5.5 1 Trailer Information
551  VIN: 1RODBSA2077L008042
5.52  Ranco Trailer
553  Unit# 6773
554  Manufactured: 10/06
555 GVWR: 70,000
556  Plate # TF6506
56 2" Trailer Information
5.6.1  VIN: 1R9BP450631008610
56.2 Ranco Trailer
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56.3  Unit number; 6774
5.6.4  Manufactured: 10/03
5§65 GVWR:40,0001b
56.6 Plate # 4EP2080

5.7 3" Trailer Information
57.1  VIN: 1R9BP45082L008431
67.2 Ranco Trailer
573 Unit# 6775
57.4  Manufactured: 09/02
57.5 GVWR:40,0001b
578 Plate # TE3528
5.8 Dump Valve Information
581  Manufacturer: Versa Valve
5.8.2 Model No.: VGK - 4523 - 200 - DO
5.8.3  Airpressure rating: 40 - 175 PSIG max.
5.84  Voitage: 2VDC
5.8.5 Voltage: 12 VDC
5.9  Figure 5-14 shows the unit #6775 dump control valve.
5.10 The wire bundle that contained the dump valve solenocid activation wires that ran from the
tractor to each of the three trailers was examined.
5.11 Each of the relevant intra-vehicle electrical connectors was examined.
5.12 No electrical issues were identified.
5.13 No mechanical issues were identified.
5.14 The dump controls were tested remotely (toggle switches) and manually (levers at dump
control valves).
5.156 The trailer dump control system was determined to operate as designed.
5.16 No destructive examination or testing was attempted or completed.
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Table 5-1. Description of FEI Photographs — June 9, 2015

| General views of the tractor triple-bottom-dump-trailer
; combination
016-022 | Close views of tractor — unit #5684

| 023027 | Close views of 1% trailer — unit #6773

{ 001-015

!
!
L]
)
l

T T R

' 028-032 i Close views of 2™ trailer — unit #6774
| 033037 Close views of 3“’ traller - umt #6775A

l{ 038-102 inter- and intra-vehicle wires and routin
I 109-129 ¢
§ T i A e i e o e+ e e
t
130-143
! 152-178 Versa Valve connections and identification
| 193-196 |
f' 144151 ) E V;ma Valve manual control lever Iock by MDB o
‘ 175 '187 ‘ Traller bottom dump actuatlon mechahlgrﬁ o )
I 188-192 o 3 Close wews of dump control sw:tches )
(Intentionally left blank)
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Reno, Nevada

Figure 5-1. Aerial View of MDB Trucking Headquarters Location

Figure 5-2. Close Aerial View of MDB Trucking Headquarters Location
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Front Trailer Middle Trailer | Rear Trailer |

Figure 5-3. Control Switch Configuration

Lever Lock

Figure 5-4. Manual Dump Control Lever Lock
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Locked
Configuration

Figure 5-5. Manual Dump Control Lever Lock - Locked

Configuration

Dump Activation
« CLOSE OPEN —

Figure 5-6. Manual Dump Control Lever Lock — Unlocked
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Figure 5-7. Accident Tractor Triple-Bottom-Dump-Trailer Combination

Figure 5-8. Accident Tractor Triple-Bottom-Dump-Traller Combination
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Figure 5-8. Accident Tractor Triple-Bottom-Dump-Trailer Combination

Figure 5-10.  Accident Tractor Triple-Bottom-Dump-Trailer Combination
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Figure 5-11.  Accident Tractor (Unit #5694) and 1* Bottom-Dump Traller (Unit #6773)

SR

Figure 5-12. 2" Accident Bottom-Dump Trailer (Unit #6774)
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Figure 5-13, 3™ Accident Bottom-Dump Trailer (Unit #6775)

Figure §-14. Dump Control Valve — Unit #6775
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6. ACCIDENT TRACTOR TRIPLE-BOTTOM-DUMP-TRAILER COMBINATION INSPECTION
AND DUMP SITES INSPECTIONS, APRIL 28 & 29, 2016

Inspections of the accident tractor triple-bottom-dump-trailer combination and unintended
dump sites were completed by FEI and Anderson Engineering, Inc. (AEI) on April 28 and 29,
2016. Table 6-1 summarizes the photographic documentation acquired during the inspection.
The following notes were written during FEI’s inspection of the accident tractor triple-
bottom-dump-trailer combination and later adapted for this report.
Attendees: Thierry Barkley, counsel for MDB Trucking
Brian Brown, counsel for MDB Trucking
David Bosch, Forensic Engineering, expert for MDB Trucking
Erik Anderson, expert for MDB Trucking
Pat Bigby, MDB Trucking mechanic
Scott Palmer, MDB Trucking driver/mechanic
Location: MDB Trucking, Inc. Headquarters
905 East Mustang Road
Sparks, Nevada
Unintended dump sites and travel route
6.1  The dump valve control wiring was confirmed to be completely isolated from all other
electric power and ground sources. The battery connections are shown in Figure 6-1.
6.2  No electrical issues were identified.
6.3  No mechanical issues were identified.
6.4  Field strength measurements were completed at various locations along the travel route
used by the MDB trucks at the time of the unintended dumps.
6.5 Figure 6-2 contains a schematic of the switch wiring that is used to control the dump
control valves.
6.6  No destructive examination or testing was attempted or completed.

6.7  Additional discussion regarding the field strength measurements is contained in the AEI

report.

(intentionally left blank)
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Table 6-1. Description of FEI Photographs ~ April 28 & 29, 2016

{ 212-290

! 314-343
| 201207
{ 298-309

Figure 6-1.

FE14-1111A

£310-313

o poaa
! Field strength measurements
; :
: Dimensions of combination :

; Traéing vélv;c‘:c;ntrgl power supplywures t}aétdr unii 569& o

——y —

Valve control switches in tractor unit 5693

-+1; \QIC;

Tractor Unit 5694 Trailer Valve Control Power Connections

(Intentionally left blank)
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SPDT SPDT SPDT

DPDT Front Middle Rear
Master Trailer Trailer Trailer
Switch Switch Switch Switch

30 AMP
+12VDC |

‘‘‘‘‘

Front Trailer Middle Trailer Rear Trailer
Dump Valve  Dump Valve  Dump Valve

Figure 6-2. Valve Control Switch Schematic

7. ACCIDENT TRACTOR TRIPLE-BOTTOM-DUMP-TRAILER COMBINATION INSPECTION
AND REMOVAL OF TRAILER UNIT 6775 DUMP CONTROL VALVE, OCTOBER 13, 2016

Forensic Engineering and Anderson Engineering hosted the first inspection of the accident
tractor triple-bottom-dump-trailer combination where the other relevant parties were in attendance
on October 13, 2016, at MDB'’s headquarters in Sparks, Nevada. Table 7-1 summarizes the
photographic documentation acquired during the inspection.

Attendees: Thierry Barkley, counsel for MDB Trucking
Brian Brown, counsel for MDB Trucking
David Bosch, Forensic Engineering, expert for MDB Trucking
Erik Anderson, expert for MDB Trucking
Pat Bigby, MDB Trucking mechanic
Scott Palmer, MDB Trucking driver/mechanic
Counsel and experts for additional parties
Location: MDB Trucking, Inc. Headquarters

905 East Mustang Road
Sparks, Nevada
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7.1 The parties that had not previously viewed the accident combination completed their
general inspections.

7.2 The function of each trailer dump control system was tested and confirmed to operate as
designed.

7.3 The valve control system electrical component integrity was tested using a megger. The
testing revealed that the system integrity was not compromised. Additional discussion
regarding the testing is contained within AEIl's report.

7.4  No electrical issues were identified.

7.5  No mechanical issues were identified.

76  The Versa bottom dump gate control valve was removed from trailer unit 6775 to facilitate
laboratory testing, disassembly and examination.

7.7  The removed valve is shown in Figure 7-1.

Table 7-1. Description of FEI Photographs ~ October 13, 2016
1350365 | General views of exemplar combination |
(366402 | Tested lectric components
’405-41? ivgﬁfereﬁg@ e e e
(Intentionally left blank)
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Figure 7-1. Versa Valve Removed from Trailer Unit 6775

8. TRACTOR UNIT 5693 TRIPLE-BOTTOM-DUMP-TRAILER COMBINATION INSPECTION,
AND TRAILER UNIT 6778 VALVE REMOVAL, NOVEMBER 2, 2016

Forensic Engineering and Anderson Engineering hosted the first inspection of the tractor
triple-bottom-dump-trailer combination power by tractor unit 5693 when the other relevant parties

were in attendance on November 2, 2016, at MDB'’s headquarters in Sparks, Nevada.

Attendees: Thierry Barkley, counsel for MDB Trucking
David Bosch, Forensic Engineering, expert for MDB Trucking
Erik Anderson, expert for MDB Trucking
Pat Bigby, MDB Trucking mechanic
Scott Palmer, MDB Trucking driver/mechanic
Counsel and experts for additional parties

Location: MDB Trucking, Inc. Headquarters
905 East Mustang Road
Sparks, Nevada
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8.1  The parties that had not previously viewed the tractor unit 5693 powered combination
completed their general inspections.

8.2  The function of each trailer dump control system was tested and confirmed to operate as
designed.

8.3  The bottom dump control wiring was traced and examined.

8.4  No electrical issues were identified.

8.5  No mechanical issues were identified.

8.6  The Versa bottom dump gate control valve was removed from trailer unit 6778 to facilitate
laboratory testing, disassembly and examination.

8.7  The removed valve is shown in Figure 8-1.

Table 8-1. Description of FE! Photographs — November 2, 2016

| 448-463 ; General views of combination

f
)
W TR B i SR
i
r
!

| Close wews of traller unit 6776

H
|

472-481 g Close views of trailer unit 6777
e

| 482492 | Close views of trailer unit 6778
! 493-530 § Trailer unit 6776 wire harness routmg and condition

F 531589 | Trailer unit 6777 wire

f 590635 k TraJer umt 677é wrké harness routxhé andcéndmér{ -
"

s

hamess routmg and condmon

636-648 = Close views of cab features mcludmg air pressure usedfor
| 656-659 ' ; functionality testing
649-655 : Teéting valve function trailer unit 6778

:zg:%g : Under dashboard valve control components

676-699 B Tranler wure contmulty and resnstance testmg ‘

E '704—“713‘ i Examlnatlon of termmal boxes

| 714738 ‘ Removal of valve from trailer unit 6778

1739742 | Alternative valve
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Figure 8-1. Versa Valve Removed from Trailer Unit 6778

9. REMOVED VALVE TESTING, DISASSEMBLY AND EXAMINATION, NOVEMBER 30, 2016
Forensic Engineering and Anderson Engineering hosted the testing, disassembly and
exarﬁination of the Versa valves that were removed from trailer unit 8775 and trailer unit 6778.
The work was completed on November 2, 2016, at Forensic Engineering’s laboratory with all
relevant parties in attendance. Table 9-1 summarizes the photographic documentation acquired
during the inspection.
The following notes were written during the testing, disassembly and examination of the
aforementioned Versa valves and later adapted for this report.
Location: Forensic Engineering, Inc.
4665 South Ash Avenue
Suite G4
Tempe, Arizona
Attendees: Brian Brown, counsel for MDB Trucking

David Bosch, Forensic Engineering, expert for MDB Trucking
Erik Anderson, expert for MDB Trucking
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David Rondinone
John Kleppe
Garrick Mitchell
Barham Nazmi
Paige Shreve
Jeremy Thompson

9.1 Valve Removed from Trailer Unit 6775
9.1.1 Discussion regarding the solenoid activation voltage and current are contained
within AEIl's report.
9.1.2 The electromechanical testing of the valve revealed that the valve functioned as
designed.
9.1.3  After the electrical and electromechanical testing was completed, debris was
removed from the valve.
9.1.4  The valve was then disassembled as shown in Figure 9-1.
9.1.5 Disassembly of the valve did not reveal an electrical or mechanical issue or an
issue that could cause unintentional activation.
9.2  Valve Removed from Trailer Unit 6778
9.21 Discussion regarding the solenoid activation voltage and current are contained
within AEl's report.
922 The electromechanical testing of the valve revealed that the valve functioned as
designed.
9.2.3  After the electrical and electromechanical testing was completed, debris was
removed from the valve.
9.24  The valve was then disassembled as shown in Figure 9-2.
9.2.5 Disassembly of the valve did not reveal an electrical or mechanical issue, or an
issue that could cause unintentional activation.
(Intentionally ieft blank}
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Table 9-1.
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Figure 9-1. Disassembled Valve Removed from Trailer Unit 6775

Figure 9-2. Disassembled Valve Removed from Trailer Unit 6778
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10. DRIVER INTERVIEWS, NOVEMBER 2 & 3, 2016

Forensic Engineering and Anderson Engineering interviewed Mr. Dan Koski and Mr. Scott

Palmer on November 2 & 3, 2016. The following notes were written by FE| during the interviews

and later adapted for this report.

10.1  Mr. Scott Paimer

10.1.1
10.1.2
1013
10.1.4
10.1.5
10.1.6
1017
10.1.8

10.1.9

10.1.10
10.1.11
10.1.12
10.1.13
10.1.14
10.1.15
10.1.16
10.1.17

it takes approximately 3-4 seconds for a trailer to dump the load.

He was traveling toward Reno on I-80 west.

After the unintended dump, the valve was still in open position.

The trailer dumped just before the rest area.

Both he and Dan were hauling from the Paiute pit in Fernley

He was hauling concrete sand.

Dan was hauling %" #67 gravel.

When he found the valve in the open position, he flipped the switch on ==> off
and the gates then closed.

He was at Vista Boulevard before he knew that the gates were open.
He was hauling his third load of the day.

He had left the Paiute pit at 8:40 a.m.

The trailer dumped at 8:50 a.m. or before.

An unintended dump had never happened before with this truck/trailer.
It was very cloudy, cool, and (relatively) overcast.

He did not think lights were on.

The unintended dump was not a unique event.

He was in San Jose to look at job and saw 30-40 trailers with locks.

10.2 Mr. Dan Koski

10.2.1

10.2.2
10.2.3

FE14-1111A

Lakeside Specialized Transport had an unintended dump on I-80 that caused

crash.
Western Nevada Transport had at least one unintended dump.

He was on his third run of day.
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10.2.4 He was hauling from Paiute Pit in Fernley to the Cemex plant in Reno on Galetti
Way.

10.2.5 He was hauling %" gravel - concrete rock.

10.2.6 He was hauling the same material as on the previous two loads.

10.2.7 He was driving his issued vehicle.

10.2.8 He would occasionally tow different trailer(s).

10.2.9 The first unintended dump (July 2013) was in almost same spot - he was hauling
sand.

10.2.10 The first dump was near the underpass at Derby Dam.

10.2.11 He was hauling the same direction for both dumps.

10.2.12 He was driving the same truck/trailers.

10.2.13 Both dumps were from the last trailer.

10.2.14 The Wadsworth Justice Court dismissed case - Tracy Shane attended court.

10.2.15 Tracy Shane is now with Cyclone Transport.

10.2.16 John Davis Construction was the source of the tractor.

10.2.17 He pulled over at Derby Dam and called 911.

10.2.18 The trooper ciaimed no injuries.

10.2.19 The gates were still open after he stopped.

10.2.20 He always used the manual lever due to his sight.

10.2.21 He always cycled the gates when heading into pits to clear material.

10.2.22 He heard that the ABS might have had something to do with dump.

10.2.23 It was nice weather - no details.

10.2.24 The truck/trailers were running normally.

10.2.25 The lights were on (safely).

10.2.26 Dan's cell phone number is: 775-338-7576.

(Intentionally left blank)
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11. EXEMPLAR VALVE TESTING AND EXAMINATION

Three exemplar Versa valves, two part number VGK-4523-20C-D012 pilot-solenoid
actuated valves [identical to the accident valve] and one VGA-4523-181J-U-218A-D012
fatching/manual reset valve.

Forensic Engineering fabricated an experimental apparatus to facilitate its investigation
regarding the unintended dumps. The apparatus was used with an exemplar vaive installed to
determine the details of valve function including the solenoid activation and deactivation voitage
and current. It was also used to investigate the electrical and/or mechanical conditions that could
cause the valve to inadvertently cause the bottom dump gates to open. The experimental
apparatus is shown in Figures 11-1 and 11-2.

One of the VGK-4523-20C-D0 pilot-solenoid actuated valves was disassembled as shown
in Figures 11-3 through 11-6. The design was analyzed and functionality it's determined.

It was determined that the solenoid that controls the dump valve can be activated by a
voltage as low as 8.5 VDC; approximately 4.7 VDC lower than the typical system voltage of 13.2

VDC. Additional information obtained using the apparatus is contained in AEI's report.

(Intentionally left blank)
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Figure 11-1.  Experimental Apparatus for Dump Valve and Control System Testing

Figure 11-2.  Experimental Apparatus for Dump Valve and Control System Testing
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Figure 11-3. Disassembied Exemplar Versa Bottom Dump Vaive

Figure 11-4. Close View of Exemplar Versa Bottom Dump Valve Components
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Figure 11-5. Close View of Exemplar Versa Bottom Dump Valve Components

Figure 11-6.  Close View of Exemplar Versa Bottom Dump Valve Components
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12. SUMMARY OF UNINTENDED DUMP INFORMATION

12.1  Mr. Koski stated that he is aware of other multiple, inadvertent activations of Versa valves
used on Western Nevada Trucking trailers.

12.2 Capurro Trucking has experienced multiple uninténded activations of the belly dump
systems since 2006. Three of the unintended activations are discussed in the report by
Ruhl Forensic.

12.3 Mr. Ferran at Western Nevada Transport (NVT) stated during an interview on October 13,
2016, that he was familiar with the erratic behavior, and unintended dumps involving
Versa valves on Ranco belly dump trailers at NVT and other trucking companies including
MDB trucking.

12.4  On July 25, 2013 and July 30, 2013, the tractor / trailer combination, owned and operated
by MDB Trucking, and driven by Mr. Koski experienced unintended activation and
dumping of the load in the third trailer.

12.5 Mr. Koski stated that he is aware of other multiple, unintended activations of Versa valves
used on Western Nevada Trucking trailers.

12.6 Mr. Palmer stated that Capurro Trucking had experienced 4 or § inadvertent activations of
their belly dump mechanisms.

There was never any electrical or mechanical malfunction discovered with any unintended
activation of the Versa valves.
Additional information regarding unintended dumps involving Versa valves is being

gathered by FE! and will be summarized in a supplemental report.
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13. SUMMARY OF CONCLUSIONS AND OPINIONS
The following summary of conclusions and opinions are based upon FEI's investigation as
summarized in Sections 1-1 through 1-12 above and upon the education, experience and training
of the author. The opinions and conclusions are within a reasonable degree of scientific and
engineering certainty. Forensic Engineering reserves the right to supplement its conclusions and
opinions if additional information is discovered and/or provided.

13.1  After the unintended dump from the tractor triple-trailer bottom-dump combination (tractor
unit 5694 and trailer units 6673, 66743 and 6775) in July 2013, MDB Trucking’s
mechanics did not find a tractor, trailer or Versa valve-related electrical or mechanical
issue that could have caused the dump.

13.2 Forensic Engineering’s examination of the evidence indicates that MDB Trucking's July
2013 investigation was thorough and compiete and that the findings were correct.

13.3 In response to the July 2013 dump, MDB replaced the Versa valve (unnecessarily but as
an extra measure of caution) on the trailer (unit 6775) that inadvertently dumped. It also
isolated the dump valve control system power supply from the vehicle's accessory (lights)
electrical system by connecting the dump valve control system directly to the tractor
batteries. MDB also added a double-pole single-throw (DPST) master toggle switch in
series with the individual trailer dump toggle switches to add a layer of redundancy to the
control system. In other words, rather than requiring that one switch be manipulated to
dump the chosen trailer, two switches require manipulation in order to complete the dump.

13.4 Note that the addition of the DPST master switch not only isolated the “hot” side of the
dump valve control circuit from other tractor and trailer circuits, it also isolated the negative
or ground side of the control circuit from all other circuits. This action made it impossible
for electrical energy from the tractor or trailers to activate any of the dump valves without
two toggle switches being placed in the “ON” position.

13.5 MDB determined that the probability of the driver causing the July 2013 unintended dump

was extremely low.

FE14-1111A Matter of MDB Trucking, inc. Page 58

AA001417



13.6 Forensic Engineering’s examination of the evidence indicates that MDB Trucking's
response after the July 2013 unintended dump was technically appropriate and correct
and completely eliminated any possibility that tractor or trailer-related electrical issues
could inadvertently cause another unintended dump.

13.7 Given that Versa Valve intended that its valve be used as MDB Trucking used it, it was
completely reasonable for MDB to continue using the valve after having eliminated any
possibility that the MDB equipment could cause another unintended dump.

13.8 After the July 2014 unintended dump from trailer units 6775 and 6778, MDB Trucking
immediately removed all of its bottom dump trailers from the roadway.

13.9 Forensic Engineering’s investigation revealed that there were no electrical issues
associated with tractor unit 5694 or trailer units 6772, 6774 or 6775 that caused the July
2014 unintended dump of crushed rock from trailer unit 6775 that lead to plaintiffs’ injuries.

13.10 Forensic Engineering’s investigation revealed that there were no electrical issues
associated with tractor unit 5693 or trailer units 6776, 6777 or 6778 that caused the July
2014 unintended dump of sand from trailer unit 6778 near the same time and location as
the trailer unit 6775 dump.

13.11 After the July 2014 unintended dumps, MDB Trucking legitimately and conscientiously
could no longer trust the Versa valve design.

13.12 After the July 2014 unintended dumps, MDB Trucking immediately designed and installed
on all of its bottom dump trailers a device that mechanically locked the Versa valve in the
“gate closed” position and positively eliminated unintended dumps due to the defective
Versa valve design.

13.13 MDB trucking immediately installed the valve locks on all of its bottom dump trailers before
it redeployed the trailers onto the roadways.

13.14 Forensic Engineering's examination of the evidence indicates that MDB Trucking's
response after the July 2014 unintended dumps was technically appropriate and correct
and completely eliminated any possibility that the defectively designed Versa valve could

cause any additional unintended dumps.
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13.15 MDB Trucking's competitors have had many other unintended dumps from bottom dump
trailers using the Versa valve, as documented during FEI's investigation.

13.16 In most of the unintended dump cases, an electrical issue associated with the truck or
trailer(s) has been investigated and determined to not have been the root cause of the
dump.

13.17 The only logical explanation for the numerous unintended dumps is that the Versa vaive
design is defective.

13.18 The Versa valve part number VGK-4523-20C-D0 design is defective.

13.19 The Versa valve part number VGK-4523-20C-D0 is unreasonably dangerous.

13.20 MDB Trucking was using the Versa valve as it was intended to be used.

13.21 MDB Trucking properly and reasonably maintained its vehicles in a condition that they did
not cause the unintended dumps.

13.22 There were no vehicle issues that could have caused the Versa valve to activate and
dump loads.

13.23 There is no evidence that the drivers caused the unintended dumps.

13.24 There were multiple alternative designs, including replacement of the electrical solenoid
with a pneumatic solencid that would have eliminated unintended dumps.

13.25 Given the severity of the consequences of unintended dumps, a valve that eliminated
unintended dumps by redundancy or other alternative design in the control system was

appropriate, reasonable and necessary.

The conclusions and opinions contained within this report are to a reasonable degree of certainty.

David Bosch, Ph.D.
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l. Summary

On July 7, 2014, at approximately 9:00 a.m., an accident occurred on Interstate 80, at mile
marker 39, outside of Reno, Nevada. The accident occurred when a tractor / triple trailer
combination inadvertently released its load from the last trailer onto the Interstate. The tractor
/ trailer combination was travelling West on the Interstate freeway. The tractor / trailer
combination was owned and operated by MDB Trucking at the time of the accident.

| have examined the tractor / trailer combination and the electrical system of the vehicle and
trailers associated with the actuator valve for the dumping system. | have examined the route
of the tractor / trailer combination from where the load was picked up in Wadsworth, Nevada,
to the accident site. | have interviewed those knowledgeable with the facts surrounding the
accident and the operation of the dumping system. | have reviewed documents and
depositions regarding this accident and the operation of the dumping gate valve manufactured
by Versa Products Company.

It is my opinion that the accident was not caused by any action, or inaction of MDB Trucking
or its employees. The Versa valve for the dumping system is susceptible to erratic operation
and external magnetic fields can cause inadvertent operation. The Versa valve is defective
in design due to its propensity for inadvertent operation.

Il._Introduction / Background Information

On July 7, 2014, the tractor / trailer combination, owned and operated by MDB Trucking, was
hauling aggregate West on Interstate 80, when the third trailer inadvertently dumped its load.
The accidental release of material occurred West of exit 40, near mile marker 39, at
approximately 9:00 a.m.

The driver of the tractor / trailer was Mr. Daniel A. Koski. Mr. Koski was a licensed driver
working for MDB Trucking. Mr. Koski was unaware that his third trailer had accidentally
released. Mr. Koski was flagged down by another vehicle traveling West who informed him

of the inadvertent release.

Mr. Koski was hauling concrete rock from the Paiute Pit in Wadsworth, Nevada to the Cemex
plant in Reno, Nevada. Mr. Koski was on his third run of the day.

The diesel tractor driven by Mr. Koski was manufactured by Peterbilt Motors Company with a
manufacturing date of 01/2003. The tractor VIN is 1XP-5DB9X-7-3D807486. The MDB
Trucking number given this tractor is 5694.

The three trailers are of Ranco manufacture.

VIN Mfg. Date | MDB Trucking No.
18! trailer (con. to tractor) 1RODBSA2077L008042 | 10/2006 | 6773
2 trailer (middle) 1R9BP450631008610 10/2003 | 6774
3" trailer (last) 1R9BP450821.008431 09/2002 | 6775
MDB Trucking Accident Page 2 of 18 2015258
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MDB Trucking Tractor / Trailer Operated by Daniel Koski.

Also on July 7, 2014, another tractor / trailer combination, owned and operated by MDB
Trucking was hauling aggregate West on Interstate 80, when the third trailer inadvertently
dumped its load. The accident release of material occurred East of exit 40 at approximately
8:50 a.m. The inadvertent activation of the Versa valve occurred near the rest stop at mile
marker 42 on Interstate 80.

The driver of the tractor / trailer combination was MDB Trucking licensed driver Mr. Scott
Palmer. Mr. Paimer was traveling West, approximately 10 minutes ahead of Mr. Koski. Mr.
Palmer was unaware that his third trailer had inadvertently released its load. Mr. Palmer was
hauling sand from the Paiute Pit in Wadsworth, Nevada to Cemex in Reno, Nevada. Mr.
Palmer discovered that his third trailer accidentally dumped when he received a phone call
asking him if his trailer had inadvertently activated when he arrived in Reno. Mr. Palmer was
on his third run of the day.

The diesel tractor, driven by Mr. Paimer, was manufactured by Peterbilt Motors Company with
a manufacturing date of 01/2003. The tractor VIN is 1XP-5DB9X-7-3D807486. The MDB
Trucking number given this tractor is 5693.

The three trailers are of Ranco manufacture.

VIN Mfg. Date | MDB Trucking No.
18t trailer (con. to tractor) 1R9BSA2047L008046 | 10/2006 6776
2" trailer (middle) 1R9BP45003L008621 | 10/2003 6777
3" trailer (last) 1R9BP450X2L008432 | 09/2002 6778
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MDB Trucking Tractor / Trailer Operated by Scott Paimer.

The Ranco trailers owned and operated by MDB Trucking incorporate a valve that controls air
pressure utilized to operate the gates of the dumping system. The valves were manufactured

by Versa Products Company, Inc. The Versa valves on the Ranco trailers are part number
VGK-5423-20C-D012. '

Versa Valve on Trailer 6775.
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On April 28, 2016, the location of the accident and portions of the route traveled by Mr. Koski
and Mr. Palmer were examined and documented, along with portions of the MDB Trucking
tractor / trailer combination driven by Mr. Koski. Mr. Pat Bigby, head mechanic with MDB
Trucking was also interviewed on April 28, 2016.

On October 13, 2016, the tractor / trailer combination driven by MDB Trucking driver Daniel
Koski was examined, tested, photographed, and documented. The Versa valve from MDB
Trucking trailer number 6775 was removed from the Ranco trailer.

On October 13, 2016, Adém Ferran, the shop foreman for Western Nevada Transport, was
interviewed.

On November 2, 2016, the tractor / trailer combination driven by MDB Trucking driver Scott
Palmer was examined, tested, photographed, and documented. The Versa valve from MDB
Trucking trailer number 6778 was removed from the Ranco trailer.

On November 2, 2016, MDB Trucking driver Scott Paimer was interviewed. On November 3,
2016, MDB Trucking driver Daniel Koski was interviewed.

On November 30, 2016, the Versa vaives from MDB Trucking trailer numbers 6775 (Koski)
and 6778 (Palmer) were bench tested, documented, and photographed.

A copy of all photographs taken will be supplied with the report along with photograph
identifications.

Il. Documents Relied Upon

State of Nevada Traffic Accident Report, Accident Number NHP 140700621.
State of Nevada Citation Number X00760952.

State of Nevada Citation Number X00862816.

Driver/Vehicle Examination Report Number NV7290001379.

Complaint for Personal Injuries CV13 01372.

Report dated 5/13/14 and authored by Peter A. Philbrick.

Defendant's (MDB and Koski) Answers to Plaintiffs’ First Set of Interrogatories.
Defendant Versa Products Company, Inc.'s Responses to Defendant MDB Trucking,
LLC's First Set of Interrogatories.

9. Documents produced by Versa Products Company, Inc.

10. Deposition transcript of Scott Palmer dated March 6, 7, and 8, 2017.

11. Deposition transcript of Daniel Koski dated March 8, 2017.

12. Deposition transcript of Tracy Shane dated April 11, 2017.

13. Deposition transcript of Patrick Bigby dated April 10, 2017.

14. Deposition transcript of Gerald Gramegna dated May 9, 2017.

15. Deposition transcript of Bahram Nazmi dated May 9 and 10, 2017.

SNoOOMWLN =

IV. Erratic Operation of Versa Valves

Multiple incidences of erratic operation associated with the Versa valve have been witnessed.
Some of those incidences of erratic behavior are described as follows.
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a. Dan Koski, with MDB Trucking, witnessed the Versa valve pulsating back and forth,
after removing the Cotter Key that held it in the closed position.

b. On July 25, 2013 and July 30, 2013, the tractor / trailer combination, owned and
operated by MDB Trucking, and driven by Mr. Koski experienced inadvertent activation
and dumping of the load in the third trailer.

The tractor / trailer combination Mr. Koski was driving in July 2013, was the same as that he
was driving in July 2014. Mr. Koski was driving West on Interstate 80, near mile marker 37
when the inadvertent dumping occurred on July 25, 2013. Mr. Koski was driving West on
Interstate 80, near mile marker 41 when the inadvertent dumping occurred on July 30, 2013.
The load that was inadvertently dumped was sand from the Paiute Pit in Wadsworth, Nevada.

c. Capurro Trucking has experienced multiple inadvertent activations of the belly dump
systems since 2006. Three of the inadvertent activations are listed below.

1. Capurro Trucking inadvertent activation of the dumping system occurred on
August 27, 2010.

2. On February 12, 2013, the tractor / trailer combination owned and operated by
Capurro, experienced an inadvertent activation and dumping of a trailer. The
tractor was manufactured by Peterbilt and the trailers were manufactured by
Ranco. The Capurro driver was traveling West on Interstate 80.

3. On March 10, 2013, the tractor / trailer combination owned and operated by
Capurro, and driven by Nelse Wynne, experienced an accidental dumping of a
trailer. The trailers were manufactured by Ranco. The tractor was a 2005
Peterbilt. Mr. Wynne was traveling West on Interstate 80.

There was never any electrical or mechanical malfunction discovered with any inadvertent
activation of the Versa valves.

V. Inspections / Testing

a. On April 28, 2016, the locations of the inadvertent activation and dumping on July 7,
2014, of the belly dump Ranco trailers that were pulled by tractors driven by Mr. Koski and
Mr. Palmer, were viewed and examined.

The inadvertent activations occurred on Interstate 80, Westbound, both East and West of exit
40,

b. The Paiute Pit in Wadsworth, Nevada, where the aggregate that was accidentally
dumped came from, was visited.

The potential sources of electromagnetic interference (“EMI”’) and radio frequency
interference (“RF1”) along the route were also observed and documented.
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Potential sources of electrical fields were found near exit 30 on Interstate 80. The Frank A.
Tracy electrical generation plant is located at this exit. Electrical transmission lines span
Interstate 80. At exit 40 on Interstate 80 is a communication tower. The tower has multiple

communication antennas attached.

Google Earth View Path of Travel.

c. On April 28, 2016, the tractor / trailer combination driven by Mr. Koski on July 7, 2014,
was examined, photographed, and documented. The examination occurred at MDB

Trucking located at 905 East Mustang Road, Sparks, Nevada.

The tractor was turned ON and the operation of the belly dump system was observed. The
wiring of the electrical system of the belly dump trailers was observed, photographed, and

examined. :
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The tractor / trailer combination is approximately 112 feet long. The electrical wiring for the
belly dump system of the truck driven by Mr. Koski was found to have been modified after the
accidental dumping in July of 2013. The power to the individual solenoids for the Versa valves
are switched individually. There are 3 switches that control individually the Versa vaive for
each trailer. There was an additional master switch incorporated into the system that switches
both the hot and ground conductors for the switches that control the individual Versa valves.

Versa Valve Activating Switches.

To operate the Versa valves the master switch must be tumed ON before any power is
delivered to the individual trailer switches. Switch covers were incorporated for the 4 switches
that activate the Versa valves.

d. On October 13, 2016, the tractor / trailer combination driven by MDB Trucking driver
Daniel Koski was examined, tested, photographed, and documented. The examination
occurred at MDB Trucking located at 905 East Mustang Road, Sparks, Nevada.

During the examination, the truck was started and the air pressure was allowed to increase.
it was noted that it took approximately 20 minutes for the air pressure to come up to a level
high enough to actuate the belly dump system at the third trailer. Once the air pressure was
sufficient, manual operation of the valve on the third trailer was performed with the use of the
Versa valve lever. The belly dump system operated as expected without any erratic behavior.
When the lever was pushed toward the trailer, the belly dump doors would open. When the
lever was pulled away from the trailer, the belly dump doors would close.

An aftermarket Cotter Key and associated bracket was attached to the trailer after the
inadvertent activation on July 7, 2014. The Cotter Key modification restricts the Versa valve
lever from movement toward the trailer. With the Cotter Key in place, holding the Versa valve
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lever stationary, the solenoid for the Versa valve was energized. The belly dump doors did
not open, and the Versa valve lever remained in its original position.

Without the Cotter Key in place, the solenoid was activated, the Versa valve lever moved
toward the trailer, and the belly dump gates opened. When the solenoid for the Versa valve
was deactivated, the lever moved back away from the trailer, and the belly dump gates closed.

All the Versa valves were individually activated and their operation was observed. The belly
dump gates for the individual trailers opened and closed as expected from the use of the
activation switches in the cab of the tractor. The functionality of the master switch was tested
and found to function as expected. With all the individual trailer belly dump switches in the
ON position, the main switch was cycled. All the belly dump gates opened and closed on all
the trailers with the activation of the master switch.

The wiring to the activation switches for the Versa valves was examined. Power to the master
switch comes from one of the 12 Volt batteries for the tractor. The power conductor insulation
coming from the positive of the battery has black insulation. The positive black conductor is
protected with a 30 Amp fuse. The yellow insulated conductor is attached to the negative of
the tractor battery.

The black and yellow conductors are both connected to a DPST (double pole single throw)
master switch. The master switch switches both the hot and ground of the power to the Versa
valves. From the master switch, the black insulated wire feeds each of the individual trailer

Versa valves SPST (single pole single throw) switches.

From the activation switches, 4 wires travel out of the tractor to power the individual Versa
valves. The four wires are a common ground and 3 individual hot wires; one for each Versa
valve.

Resistance readings were taken and recorded at the activation switches in the cab of the
tractor.

Resistance reading between hot and ground (Ohms)
First trailer 16.0 to 16.6
Second trailer 17.1t022.4
Third trailer 22.4t0 23.3

The resistance between the ground wire traveling back to the trailers and the chassis of the
tractor was found to be greater than 60 MOhms when tested with a Fluke multimeter. The
resistance between the ground conductor and the chassis was found to be approximately 370
MOhms, and increasing, when using a Megger on the 250 Voit DC scale. There are no
electrical shorts between the chassis of the vehicle and the return conductor for the Versa

valves.

The connections at the back of the first trailer and the second trailer for the 4-wire cable that
controls the Versa valves was examined and resistance measurements between the
conductors were taken. At the back of the first trailer, resistance readings of 18 Ohms and
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15.7 Ohms were found between pins 2 to 4 and pins 1 to 3 respectively. At the back of the
second trailer, resistance reading of 16.1 Ohms was found between pins 1 to 3.

The Versa valve from MDB Trucking trailer number 6775 was removed from the Ranco trailer
and preserved for further examination.

e. On November 2, 2016, the tractor / trailer combination driven by MDB Trucking driver
Scott Palmer was examined, tested, photographed, and documented. The
examination occurred at MDB Trucking located at 905 East Mustang Road, Sparks,
Nevada.

The functionality of the Versa valves associated with the tractor / trailer combination was
tested similarly as with the tractor / trailer combination driven by Mr. Koski. The Versa valves
functioned similarly. The wiring was different from the vehicle driven by Mr. Koski in that it did
not incorporate a master switch.

In the cab of the tractor, resistance measurements were taken between the hot conductors to
each of the trailer Versa valves and ground.

Resistance between: Measurement (Ohms)
hot conductor for the first trailer Versa valve to ground 18.3
hot conductor for the second trailer Versa valve to ground | 20.7
hot conductor for the third trailer Versa valve to ground 22.1

Resistance measurements were taken at the 4-pin connections from the tractor back to the
last trailer. The results are as follows:

Resistance readings at the Pogo Stick
Plug connector frc?m the tractgr to the Connection at th? front of the first
first trailer trailer
. Resistance . Resistance
Pins (Ohms) Pins (Ohms)
1to2 31.4 1t02 15.2
1t03 11.7 1t03 345
1to 4 27.7 1to 4 32.2
2t03 11.8 2t03 19.2
2t04 34.3 2104 17.4
3to4 12.2 3to4d 324
2 to GND 1.9
MDB Trucking Accident Page 10 of 18 2015258
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Connection at back of first trailer, female connector

; Resistance . Resistance
Pins (Ohms) Pins (Ohms)
1to2 12.2 : 1 to GND 12.2
1t03 14.9 2 to GND 12.9
1to4 550 K 3 to GND -2
2to 3 16.5 4 to GND 550 K
2t0o 4 550 K
3to4 530 K

Connection at back of second trailer

. Resistance . Resistance
Pins (Ohms) Pins (Ohms)
1to02 >60 M 1 to GND 30M
1t03 17.6 2 to GND >60 M
1to4 >60 M 3 to GND 30M
2t0 3 >60 M 4 to GND >60 M
2t04 >60 M
3to4d >60 M

Connection at back of third trailer

. Resistance . Resistance
Pins (Ohms) Pins (Ohms)
1to2 >60 M 1 to GND >60 M
1t03 >60 M 2 to GND 0.1
1t04 >60 M 3 to GND >60 M
2t03 >60 M 4 to GND 15
2t0 4 15
3tod >60 M -

The Versa valve from MDB Trucking trailer number 6778 was removed from the Ranco trailer
and preserved for further examination

f. On November 30, 2016, the Versa valves from MDB Trucking trailer numbers 6775
(Koski) and 6778 (Palmer) were bench tested, documented, and photographed. The
examination and testing of the Versa valves occurred at 4665 South Ash Avenue, Suite

G-4, Tempe, Arizona.

The Versa valves are part number VGK-4523-20C-D012. The Versa valve from trailer 6775
was examined first. The resistance of the coil of the solenoid was measured and found to be
approximately 15 Ohms. A DC source of 12 Volts was applied to the solenoid coil. The
solenoid activated. The power source was then decreased and the voltage and current were
recorded. The voltage was decreased in increments of 0.5 Vols. It appeared that the solenoid
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did not deactivate when the voltage was decreased siowly. The test was repeated, and the
solenoid was found to deactivate at 1.5 Volts.

Air pressure was then connected to the Versa valve. With a pressurized valve, the voltage to
the solenoid coil was increased slowly to determine what voltage the solenoid activates. The
solenoid was found to activate at 7.1 Volts and 0.46 Amps.

The Versa valve was then broken down and the individual components were examined.

The Versa valve from trailer 6778 was similarly tested. The resistance of the solenoid coil
was measured at approximately 15 Ohms. The solenoid was found to activate at 12 Volts
and 0.78 Amps. The minimum amount of voltage to activate the solenoid was found to be 8.1
Volts and .54 Amps, and the solenoid dropped out at 1.4 Volts and 0.08 Amps.

The Versa valve was then broken down and the individual components were examined.

VI. Interviews

a. Pat Bigby, head mechanic for MDB Trucking, was interviewed on April 28, 2016.

Mr. Bigby stated that after the inadvertent activation of the Versa valve in July of 2013 on the
Koski vehicle certain changes were made to the belly dump system. The Versa valve from
the last trailer of the vehicle driven by Mr. Koski was replaced with a new Versa valve. The
master switch was installed to control the activation switches. The wiring for the activation
of the Versa valve solenoids was replaced.

The green wire ground for the Versa valve solenoids was disconnected and taped off. Mr.
Bigby stated that this was done because when he energized the green wire, the Versa valve
would activate.

b. Adam Ferran, the shop foreman for Western Nevada Transport, was interviewed on
October 13, 2016.

Mr. Ferran stated that Western Nevada Transport purchased the Ranco trailers new and then
sold them to MDB Trucking in 2012. Mr. Ferran was familiar with the erratic behavior, and
accidental activation of the Versa valves on Ranco beily dump trailers.

c. Scott Palmer, driver for MDB Trucking, was interviewed on November 2, 2016.

Mr. Palmer learned about the inadvertent dumping on July 7, 2014, when he was called and
told that Mr. Koski had inadvertently dumped his load. Mr. Palmer was coming into Reno,
Nevada when he received the notifying phone call.

He later leamed that he lost the load from his third trailer on this run. The inadvertent
dumping occurred on Interstate 80, while traveling West, just East of the rest area near exit
40. Mr. Palmer was hauling concrete sand from the Paiute Pit in Wadsworth, Nevada to the

Cemex plant in Reno, Nevada.
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Mr. Paimer was driving approximately 10 minutes ahead of Mr. Daniel Koski who was hauling
on the same route. Mr. Palmer stated that Mr. Koski recalls driving through the sand that
was inadvertently dumped. Mr. Koski experienced an inadvertent activation and dumping of
his third trailer's load West of exit 40, while traveling West on Interstate 80, within a few
minutes of Mr. Palmer’s inadvertent activation and dumping.

The inadvertent activation and dumping of the third trailer was the first time Mr. Palmer lost
a load with the tractor / trailer he was driving. Mr. Palmer had experienced inadvertent
activation with other vehicles.

Mr. Palmer was unaware that he had experienced an inadvertent dump until he arrived in
Reno. To close the belly dump doors, the activation switch was cycled. The switch for the
third trailer dumping mechanism was tumed ON and then OFF. This then caused the belly
dump doors to close. Mr. Palmer stated that all the activation switches in both his truck and
Mr. Koski's truck were in the OFF position at the time of the inadvertent activation and
dumping.

Mr. Palmer stated that Capurro Trucking had experienced 4 or 5 inadvertent activations of
their belly dump mechanisms. Capurro Trucking is located in Sparks, Nevada. Mr. Palmer
did not intentionally or accidentally activate the Versa valve for his third trailer.

d. Daniel Koski, former driver for MDB Trucking, was interviewed on November 3, 2016.

Mr. Koski was driving West on Interstate 80 on July 7, 2014, when he was flagged down by
another motorist who informed him that his load of aggregate had dumped on the Interstate.
Mr. Koski was on his third run between the Paiute Pit in Wadsworth, Nevada to the Cemex
plant in Reno. Mr. Koski was hauling gravel, % minus, of concrete rock.

Mr. Koski recalled having previous issues with the inadvertent dumping of his load. His
previous inadvertent dumping occurred near the Derby Dam underpass while traveling West
on Interstate 80. When the last trailer dumped near Derby Dam, the first two trailers remained
full, and the gates to the third trailer remained open. The Derby Dam underpass is near exit
36 on Interstate 80.

Mr. Koski stated that he is aware of other multiple, inadvertent activations of Versa valves
used on Western Nevada Trucking trailers. Mr. Koski did not intentionally or accidentally
activate the Versa valve on his third trailer.

VIl. Versa Valve Operation

The part number VGK-4523-20C-D012 Versa valve is described as bbttom dump control
valve. The valve can be operated in 2 modes.

One mode is the use of the solenoid. The solenoid must be energized for pressure on one
side and exhaust on the other. The energization of the solenoid also pressurizes the air -
spring. Then when the solenoid is de-energized, the air spring will reverse the pressure and
exhaust ports.
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The other mode for use of the valve is manually with the use of the lever. With the solenoid
de-energized and the air spring de-pressurized, the lever can move the valve to pressure
one side and exhaust the other, to reverse the pressure in the ports, or to close all ports.

The valve operates between 50 to 175 psi. Itis rated for 12 Volts and 9.4 Watts. The solenoid
coil is rated for continuous duty.

Further analysis of the Versa valve was severely limited due to the lack of information
provided regarding the components, testing, and operation of the valve.

VIIl._Solenoid / Magnetic Theory

Solenoids are a loop of wire, or a coil, that is used to create a magnetic field. The coil of wire
is typically manufactured using solid copper magnet wire. The coil is typically placed around
a ferrous material.

Versa Valve Solenoid Components.

The coil incorporated in the Versa valve solenoid is energized with approximately 12 Voits
DC creating a current to flow through the coil. The current is approximately 0.78 Amps, at
12 Volts, and 9.4 Watts. The resistance of the coil is approximately 15 Ohms. The
relationship between voltage, current, and power is given by the following laws.
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Ohms Law V=|xR
Watts Law P=Vxl

Where:
R = Resistance (Ohms)
V = Voltage (Volts)
| = Current (Amps)
P = Power (Watts)

The coil for the Versa valve solenoid appears to have approximately 2500 turns. An x-ray of
an exemplar coil from a similar Versa valve is shown below.

X-Ray Film of Versa Valve Coil.

The magnetomotive force (mmf) is given by the number of turns on the coil multiplied by the
current flowing through the coil.

mmf=N x|

Where:
N = number of turns on coil
| = Current (Amps)
mmf = magnetomotive force

and:
mmf = Hf X dB
Where:

H = Magnetic Field Strength (Ampere Turns / Meter)
B = Magnetic flux Density (Teslas, Webers / Meter?)
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and:
B=pH
M = Ho Mr
Where:
Ho = 41T X 107 Henrys / meter = permeability of air
Hr = relative permeability

The current through the coil creates a magnetic field that is quantified by the amount of
current multiplied by the number of turns. The magnetic field produces a proportional
magnetic flux, and a magnetic flux density. H is the magnetic field strength and B is the
magnetic flux density.

For the coil to produce a magnetic field and a corresponding magnetic flux, there must be
current flow through the coil. Without current flow through the coil, the coil cannot produce
a magnetic flux.

The magnetomotive force developed in the solenoid coil on the Versa valve overcomes a
spring force and moves a plunger, thus increasing the inductance of the coil, and causing the
valve to change state.

The force required to overcome the spring on the solenoid plunger is approximately 1.2 Ibs.
The movement of travel of the plunger appears to be approximately 0.2 inches.

IX. Analysis

The potential for an external source of EMI or RFI to interfere with the operation of the Versa
valve in the solenoid operation mode was explored. The large size of the tractor / trailer
combination can potentially hold a large electric charge. The tractor/ trailer combination can
also potentially act as a large antenna causing it to be susceptible to RFI. The energy from
EMI or RFI would have to discharge through the coil of the solenoid to create the force
required to move the plunger. The coils for the Versa valves on Mr. Koski's truck were
isolated from the truck. One side of the solenoid coil was not connected to the vehicle
ground. Therefore, there is no path for the current to flow to ground, or discharge, through
the solenoid coil.

The wiring for the Versa valves for the Koski truck was different than that for the Paimer truck.
The Koski truck incorporated a master switch that disconnected the hot and ground from all
the solenoids. The Palmer truck did not incorporate a master switch. Both vehicles
inadvertently dumped their loads of aggregate at relatively the same time, on the same road,
going the same way, on each of their 3" trips on the same routes.

After the inadvertent dumping of aggregate that occurred to the Koski vehicle twice within a
few days in 2013, the vehicle was rewired, a new Versa valve was installed, along with the
master switch. All these changes did not stop further inadvertent dumping of aggregate.

The Versa valve was found to fluctuate between states multiple times until the air pressure
was vented. The fluctuations occurred even when wiring to the Versa valve was
disconnected. There have been muitiple occasions when inadvertent dumping of loads
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occurred on MDB Trucking vehicles, Capurro Trucking vehicles, and other trucking company
vehicles, where after close examination of the vehicles involved, no electrical or mechanical
malfunction could be found.

The examinations of the MDB Trucking vehicles operated by Mr. Koski and Mr. Paimer
revealed that there were no electrical problems with the wiring to the Versa valves on the
trailers. There were no shorts to ground and no shorts to hot.

X. Discussion

The potential for a mechanical failure of the Versa valve will be discussed by Dr. David R.
Bosch. It is my understanding that Dr. Bosch’s opinion is that the Versa valves did not
inadvertently activate due to a mechanical failure of the valve or the vehicle.

The Versa valve was not operating in the lever mode when the inadvertent activations
occurred. There was no physical force moving the lever handle causing the Versa valve to
activate.

Therefore, the only mode the Versa valve can be operating in at the time of the inadvertent
activation is the mode involving the solenoid. The solenoid incorporates a coil to create the
force needed to move the plunger. For the coil to be the source of the force to move the
plunger, there must be current flowing through the coil.

The witness and the examination of the vehicles precludes current flowing through the coil
for the solenoid due to the wiring and the witnessing of the erratic behavior while there was
no connection to the coil. Without a connection of power or ground to the coil, there can be
no current flow.

The Versa valve is susceptible to external magnetic fields. An external magnetic field can
cause the plunger to move. When all other potential failure modes have been negated, the
only cause of the failure must be that which cannot be ruled out.

The Versa valve that inadvertently activated on the MDB Trucking vehicle that Mr. Koski was
driving on July 7, 2014, was only a year old. The Versa valve that inadvertently activated on
the MDB Trucking vehicle that Mr. Palmer was driving on July 7, 2014, was significantly older.
Both failed to function properly.

XI. Conclusion

It is my opinion, within a reasonable degree of engineering certainty, based upon my
experience, education, and background, my examination of the vehicles and the Versa valve,
my interviews, and the information supplied, that the inadvertent activation and dumping of
the Ranco trailers that occurred on July 7, 2014, at approximately 9:00 a.m. on Interstate 80
West at mile marker 39 outside of Wadsworth, Nevada, was not due to any action, or inaction,
of MDB Trucking or its employees or drivers.

Further it is my opinion that the Versa valves are defective in design as they are susceptible
to accidental activation from an external magnetic field.
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These opinions are based on information and work performed to date. | reserve my right to
alter my opinion should further work be performed, or in the event of new information.

XN. Publications

| have not authored any publications within the last ten years.

Xill. Compensation

I am compensated on an hourly rate basis for all work performed on this matter.

Sincerely,

7LD

Erik S. Anderson, P.E., C.F.E.Il
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RENO, NEVADA; TUESDAY, AUGUST 29, 2017; 1:27 P.M

- 0Qo-

THE COURT: This is CV15-02349, the

consol i dated case of Fitzsi nmbns vs.

VDB Tr ucki ng.

M. Weczorek is here on behalf of Koski and
VDB Tr ucki ng.

Good afternoon.

MR. W ECZOREK: (Good afternoon, Your Honor.

Thank you.

THE COURT: Weczorek; right?

MR, W ECZOREK: Absolutely right.

THE COURT: M. Aicklen and M.

on behal f of Versa.

Good afternoon to you both as well,

MR. Al CKLEN: Good afternoon, Judge.

MR BICK: (CGood afternoon, Your Honor.

THE COURT: And seated out there in the

Bi ck are here

gent | enen.

audi ence |like a Cheshire cat wwth a big grin on his face

is M. Addison,

who Is here on behal f of RMC Lamar,

think it is.
MR. ADDI SON: That's correct, Your Honor.
THE COURT: You're settled so you are no | onger
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part of the proceedings. M. Addison had joined in a
nunmber of the notions that had been filed on behal f of
Versa Enterprise, but | guess you're not necessary
anynore in these proceedi ngs.

MR. ADDI SON: That's correct, Your Honor.
Therefore, 1'd request the Court's perm ssion to be
excused.

THE COURT: Any objection fromeither counsel ?

MR, W ECZOREK: No, Your Honor.

MR. Al CKLEN: No objection.

THE COURT: Thank you for being here,

M. Addi son. Have a great day.

THE W TNESS: Thank you, Judge.

Good | uck, gentl enen.

THE COURT: We are here for three -- strike
that -- four separate notions. As a prelimnary matter
we started about ten mnutes late today. | want to
apol ogize to all three of you gentlenen. Your tine is
just as valuable as mine, and so | try and start on tine
all the tinme, but I was actually | ooking at sone case | aw
regardi ng your notion practice, so | wasn't using your
time on sonebody else's case, | was using it on yours,
but we did start late, and | apol ogize to all three of

you for that.
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We are here today to resol ve four outstanding
notions, and we will resolve themin the foll ow ng order
The first notion that we will consider is the June 23,
2017, file-stanped MDB Trucking, LLC s Mdtion for Leave
to Anend Cross-C ai m Agai nst Cross-C ai nant RMC Lamar
Hol di ngs and Versa Products Conpany To Add Additi onal
Cr oss- Def endant Peter Paul El ectronics Conpany,
| ncorporated. The Court has received and revi ewed that
docunent .

Further, as | go through the notion practice,
the Court would note that | personally have read each of
the docunents in question, | have reviewed each and every
exhibit that is appended to any docunent, and so if at
any time you feel the need to refer to an exhibit, please
feel free to do. | always print out the docunents
t hensel ves because | find it easier to read that way, but
| don't print out exhibits, so if you ever want to talk
about exhibits that you' ve attached, please just give ne
a second and I'Il pull it up on ny conputer.

Can you stop doing that?

MR, W ECZOREK: Your Honor, thank you

THE COURT: No, no. Stop. | just said stop
doing that. You're clicking your pen. |It's one of those

odd OCD - -
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MR, W ECZOREK:  Your Honor, |'mgoing to swap
this pen out because it's a fatal habit of m ne.
apol ogi ze to the Court.

THE COURT: That's okay. |It's one of those
things that drives ne crazy, so | apologize to you.

The Court has al so received and revi ewed t he
July 13, 2017, file-stanped Defendant/Cross-C ai mant/
Cr oss- Def endant Versa Products Conpany, |ncorporated's
Qpposition to Defendant/ Cross-C ai mant/ Cr oss- Def endant
MDB Trucking, LLC s Mdtion to Anend Cross-C aim To Add
Addi tional Party, Peter Paul Electronics Conpany,
| ncor por at ed.

"Il skip over M. Addison's joinder and note
that | have al so received and reviewed the July 24, 2017,
file-stanmped MDB Trucking LLC s Reply in Support of
Motion for Leave to Amend Cross-Claimto Add Additi onal
Cr oss- Def endant Peter Paul El ectronics Conpany,
| ncorporated. The Mdtion for Leave to Anrend was
submtted for the Court's consideration on July 25th of
2017.

Just so you can anticipate where we're going to
go fromthere, after we resolve that issue, the next
thing we'll take up is the notion for the striking of the

cross-claims or, in the alternative, for an adverse jury
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instruction; fromthere we will address MDB Trucking's
notion to continue the trial; and then, finally, we wll
address Versa's objection to the recomended order that
was entered by Di scovery Conm ssioner Ayres regarding
some di scovery issues that canme up during the litigation.

So we will start first, as | said, with the
notion to anend. [|'ll let both of the parties know that
there is sone recent and very significant case | aw
regarding the notion itself. Neither of the parties have
addressed the nost recent cases fromthe Nevada Suprene
Court or | should say the nost recent case fromthe
Nevada Court of Appeals, but it's directly on point
regardi ng notion for |eave to anend a pleading after the
expiration of a deadline established pursuant to Nevada
Rule of G vil Procedure 16.

In this case the Court entered a Rule 16 Case
Managenent Order. That has been acknow edged by bot h of
the parties. The Case Managenent Order is file-stanped
January 10th of 2017 and on page 4 of the Case Managenent
Order, beginning at line 2, it says:

"Status of pleadings and parties. No official
parties may be joined unless a notion to anend or add
parties has been duly filed by May 4th of 2017."

And as | stated a nonent ago, the notion itself
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to amend and add Peter Paul was filed approximtely six
to seven weeks after that deadline, on June 23rd of 2017,
so there is a conflict there.

Nei t her of the parties addressed nor did they
rai se the case of Nutton vs. Sunset Station,
| ncorporated, 131 Nev. Adv. Op. 34, 357 P.3d 966, a 2015
case fromthe Nevada Court of Appeals. |I'mnot sure if
the parties are ready to argue Nutton or not or if you're
famliar with Nutton. |If you're not, let ne give you a
littl e background of it.

Judge Tao wote the opinion fromthe Nevada
Court of Appeals. One of the things | was | ooking at
before | came on the bench was to see if the Nevada
Suprene Court had addressed Nutton regardi ng the issues
that we're discussing today, and the Nevada Suprene Court
has taken no action regarding that. So Nutton vs. Sunset
Station, Incorporated is a case directly on point
addressing the tension between Nevada Rule of Cvil
Procedure 15 and Nevada Rule of Civil Procedure 16
regardi ng notions to anend.

Ms. Clerk -- excuse ne -- Ms. Reporter,
apol ogi ze because I'mgoing to read sone of this for the
parties' benefit. Gven the fact everyone is witing

furiously, I'mnot quite sure everyone is famliar with
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the case or not. Has anyone read Nutton?

MR, WECZOREK: Unfortunately not, Your Honor

MR, Al CKLEN:  No, Your Honor.

THE COURT: Let ne just give you the
background, and, Counsel, if you'd |ike sone tine to
t hink about it, you can, and | know |istening to sonebody
read is one of the nost unpl easant experiences in human
exi stence, but here's what Nutton says at page 968 of the
P.3d Reporter in the introduction, Justice Tao -- or
Judge Tao, | should say -- says:

“In this appeal we explore the relationship
bet ween Rule 15(a) and Rule 16(b) of the Nevada Rul es of
Cvil Procedure, both of which govern the process for
seeking | eave to anend pleadings in a civil action.
Under NRCP 15(a), a party should be granted | eave to
anend the pleading when 'justice so requires' and the
proposed anendnent is not futile. However, when a party
seeks to anend a pleading after the deadline previously
set for seeking such anmendnent has expired, NRCP 16(b)
requi res a show ng of 'good cause' for mssing the
deadline. W further explore whether a proposed
anendnent under NRCP 15(a) can be considered to be futile
because it is unsupported by, or contradicts, facts

previously uncovered during discovery.
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"We conclude that when a notion seeking | eave
to anend a pleading is filed after the expiration of the
deadline for filing such notions, the district court nust
first determ ne whether 'good cause' exists for m ssing
t he deadline under NRCP 16(b) before the court can
consider the nerits of the notion under the standards of
NRCP 15(a)."

That's just the introduction portion.

Just so you know the background of the case, it
was a civil action brought before Judge Susan Johnson
down in Las Vegas. The initial issue was -- it was a
bow i ng center, and sonebody fell while he was bow i ng,
and the argunent was nmade by the person that he fel
because the bowing alley was overly waxed or there was
sonme substance on the ground, and then as | renenber
readi ng this case, to paraphrase, even his own expert
said there was no issue with extra wax or sone foreign
subst ance on the ground.

So then the plaintiff noved to change his
theory, after the tine established to anmend the pleadings
had expired, to advance a new theory, and the new theory
was that he didn't have his bow ing shoes on and that the
Sunset Station didn't require himto wear bow ing shoes,

and so it was a conpletely different theory. It was a
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negl i gence theory.

At page 968 to 969 the Court says:

"Subsequently, Nutton filed a notion with the
district court seeking | eave to anend his conpl aint
pursuant to NRCP 15(a). Conceding that his own expert
had agreed excessive |lane oil did not cause his fall,
Nut t on sought to anend his theory of liability to instead
plead that the fall was caused by his street shoes and
Sunset Station had negligently failed to ensure he wore
bow i ng shoes while he bow ed."

That goes into page 969.

Now, these facts actually are very close to the
facts that we have in the notion to anend in this case.

The Nevada Court of Appeals described the
timng of the Nutton case on page 969 as foll ows:

“"Nutton's notion was filed approxi mately three
weeks after the expiration of the deadline to anend
pl eadi ngs previously inposed by the district court. At
the time, the final discovery cutoff date was just over
two nonths away, and trial was set to begin three nonths
after the close of discovery. Nutton's notion to anmend
was also filed after the expiration of the statute of
limtations period for asserting a negligence claim"

And then there's sone di scussi on about
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Judge Johnson denying the notion because it was futile,
but Judge Johnson really just went to the NRCP 15
argunent rather than first addressing the NRCP 16
argunent .
At page 970 the Court says the follow ng:
"NRCP 15(a) recites that when a party seeks
| eave to anend a pleading after the initial responsive
pl eadi ngs have been served, 'l eave shall be freely given
when justice so requires.' The Nevada Suprene Court has
held that 'in the absence of any apparent or declared
reason -- such as undue delay, bad faith or dilatory
notive on the part of the novant -- the | eave sought

shoul d be clearly given, citing Stephens,
S-t-e-p-h-e-n-s, vs. Southern Nevada Misi c Company,
89 Nev. 104 at pages 105 to 106, 507 P.2d 138, 139, a
1973 case.

"Thus, NRCP 15(a) contenplates the |iberal
anendnent of pleadings, which in colloquial terns neans
t hat nost such notions ought to be granted unless a
strong reason exists not to do so, such as prejudice to
t he opponent or |ack of good faith by the noving party.

"The liberality reflected in NRCP 15(a)

recogni zes that discovery is a fluid process through

whi ch unexpected and surprising evidence is uncovered
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with regularity,” and then parenthetically it says,
“"(particularly when inportant evidence was solely in the
possessi on of one party when the case was initiated)..."

At page 970 the Court goes on state:

"One rule that frequently overlaps with
NRCP 15(a) is NRCP 16(b). NRCP 16(b) requires, anong
other things, the district court to set deadlines in each
case for the various events, including deadlines for
conducting various types of discovery and for filing
various kinds of notions. One deadline specifically
contenpl ated by NRCP 16(b) is one by which notions
seeking to anend the pleadings nust be filed with the
court. Moreover, NRCP 16(b) recites that the deadlines
| nposed by the court under this rule 'shall not be
nodi fi ed" except 'upon a show ng of good cause.'

"Thus, when a party seeks | eave to anend a
pl eadi ng pursuant to NRCP 15(a) after a deadline set
under NRCP 16(b) for filing such a notion has already
el apsed, such notions inplicate NRCP 16(b) in addition to
NRCP 15(a) because they effectively seek a waiver or
extension of that deadline so that the nerits of the
notion nmay be considered. If this were not so, and a

noti on seeking | eave woul d be considered only under the

standards of NRCP 15(a) no matter when it was filed, then
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the deadlines required to be inposed under NRCP 16(b)
woul d becone neani ngl ess and could be blithely ignored.”
Thi s has now gone on to page 971.
"Functionally, NRCP 16(b) serves as sonethi ng
of a counterweight to NRCP 15(a). 1In contrast to the
fluidity reflected in NRCP 15(a), the purpose of NRCP
16(b) is "to offer a neasure of certainty in pretrial
proceedi ngs, ensuring that at sone point both the parties
and the pleadings wll be fixed,"" citing Parker vs.
Col unbi a Pictures Industries, 204 F.3d 326 at pages
339-40, a 2nd Crcuit case fromthe year 2000.
The court goes on to state a few lines later:
"Disregard of the scheduling order would
undermine the court's ability to control its docket,
di srupt the agreed-upon course of the litigation, and

reward the indolent and cavalier,"” citing Johnson vs.
Mammot h Recreations, Incorporated, 975 F.2d 604 at
page 610, a 9th G rcuit case from 1992.

Most of these cases are federal cases, but as
t he Nevada Suprene Court repeatedly says, we can rely on
federal cases because our Rules of G vil Procedure are
patterned after the Federal Rules of G vil Procedure.

So goi ng on:

"NRCP 16 was drafted precisely to prevent this
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fromoccurring, and 'its standards may not be
short-circuited by an appeal to those of Rule 15,'" and
that's cited back to the Johnson vs. Mammoth Recreati ons
case.

Judge Tao goes on to note:

"The Nevada Suprene Court has never defined
what constitutes 'good cause' under NRCP 16(b)," but
nunmer ous federal courts actually have.

Going on to page 971 and to page 972, Judge Tao
says:

"The distinction between NRCP 15(a) and NRCP
16(b) is not nerely a cosnetic one, because the
definition of 'good cause' under Rule 16(b) is narrower
t han the considerably nore | enient considerations
gover ni ng anendnent under Rule 15(a). 'A court's
eval uati on of good cause [under 16(b)] is not coextensive
with an inquiry into the propriety of the anmendnent under
Rule 15," citing back to the Johnson case. "Unlike Rule
15(a)'s liberal amendment policy which focuses on the bad
faith of the party seeking to interpose an anendnent and
the prejudice to the opposing party, Rule 16(b)'s 'good
cause' standard primarily considers the diligence of the

party seeking the amendnent,"” and citing back to Johnson.

Judge Tao goes on to say:
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"I'n determ ning whet her 'good cause' exists
under Rule 16(b), the basic inquiry for the trial court
I's whether the filing deadline cannot reasonably be net
despite the diligence of the party seeking the
anendnment.” And |I'Il ignore the citations there.

"Courts have identified four factors that my
aid in assessing whether a party exercised diligence in
attenpting, but failing, to neet the deadline: (1) the
expl anation for the untinely conduct; (2) the inportance
of the requested untinely action; (3) the potenti al
prejudice in allowng the untinely conduct, and (4) the
availability of a continuance to cure such prejudice."
Those four factors are cited back to S&W Enterprises, LLC
versus South Trust Bank of Al abama, NA, 315 F.3d 533 at
page 536, a 5th Grcuit case from 2003.

Judge Tao goes on to note:

"However, the four factors are nonexclusive and
need not be considered in every case because, ultimtely,
i f the noving party was not diligent in at |east
attenpting to conply wth the deadline, 'the inquiry
shoul d end," citing back to Johnson 975 F.2d at 6009.
"Thus, of the four factors, the first (the novant's
expl anation for mssing the deadline) is by far the nost

i nportant and may in many cases be decisive by itself,”
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citing back to Johnson.

And then there's an internal quote that says --
or parenthetical quote that says, "('Al though the
exi stence or degree of prejudice to the party opposing
t he nodification m ght supply additional reasons to deny
the notion, the focus of the inquiry is upon the noving
party's reasons for seeking nodification.')" Lack of
diligence has been found when a party was aware of the
I nformation behind its anendnent before the deadline, yet
failed to seek amendnment before it expired." And then
the Court says, "See Perfect Pearl Conpany vs. Mjestic
Pear| & Stone, Incorporated,” 889 F. Supp. 2d 453 at
page 457, a Southern District of New York case from 2012,
and then parenthetically a quote back to the Perfect
Pear| case says, "('A party fails to show good cause when
t he proposed anmendnent rests on information that the
party knew, or should have known, in advance of the
deadline.') In addition, 'carelessness is not conpatible
with a finding of diligence and offers no reason for a
grant of relief,' citing back to Johnson, 975 F. 2d at
page 6009.

The end of the reading is as follows, and this
IS now on page 972:

"Even where good cause has been shown under
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NRCP 16(b), the district court nmust still independently
det er m ne whet her the anmendnent should be permtted under
NRCP 15(a)."

And so what Judge Tao tells us is that you have
to go through those four factors first under the 16(b)
anal ysi s and good cause under these circunstances. You
can't just rely on all the Rule 15 argunents that are
made by the parties and opposed by the parties in their
novi ng papers because there's been the expiration of the
deadl i ne that was set by the Court in the order of
January 1st of 2017. | apologize. | believe it was
January 10th of 2017. That's right, January 10t h.

So, M. Weczorek, it is your notion, and as |
said, there's nothing worse than sitting there |istening
to soneone read, especially on sonmething as intricate of
the interplay of NRCP 16 and NRCP 15 when you haven't
heard it before. It nmakes ne think back to nmy days in
| aw school and ny civ. pro. teacher, Dallas Isom He was
not a conpelling individual, and so he would just kind of
read to you forever. M. Isomread and read and read.

But | think you need to address the Nutton case
first before we even get to thinking about whether or not
an anendnent to add Peter Paul Enterprises would be

futile. W have to get over the good cause hurdle first.
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Wiy was there not only the delay fromthe notice that was
provided to you by Versa? And Versa argues that the

noti ce was provided by sending the UL certificate in
January of -- is it January or March?

MR. Al CKLEN: January of '17.

THE COURT: January 24th of 2017, | think it
was.

MR AICKLEN: It was, yes, sir, January 24,
2017.

THE COURT: So they sent it to you January 24th
of 2017. And then your argunment is that you didn't
really find out about any of this until you were speaking
to M. Mangiafico, which is not a westler. That's
actually a person. |Is that how you pronounce his nane,
M. MAGNF-IHKCE? |I'mnot trying to -- it's not a
quiz. As | was reading the exhibit --

MR, W ECZOREK: Your Honor, actually, | think
it was a different individual.

THE COURT: Well, it was M. Nasne?

MR. AICKLEN: | believe it was Baharem Nasne.

THE COURT: M. Nasne said he was speaking to
M. Mangi afico at Peter Paul Enterprises --

MR W ECZOREK: Correct.

THE COURT: And nmaybe it's not MAG N F- | H KCE.
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It's spelled Ma-n-g-i-a-f-i-c-o0. | guess that's not
pronounced MAG NI F-1H KOE, but it | ooked Iike
M. Magnifico to ne when | read it.

So go ahead now that |I've yammered on for a
whi | e about your case.

MR, WECZOREK: So first, with Nutton, |
appreci ate your Court's sunmary of the case. | think we
can deal with it, and I'd like to address it by pointing
out sone things which our notion does not attenpt to do
her e.

So in Nutton, one of the concerns was that a
new theory of liability was being proffered. Here it is
not a new theory of liability at all; it is the
i dentification of a new potential tortfeasor responsible
for the sanme product failure.

This is an effort to bring in another party for
contribution purposes, so | don't think any anmendnent
woul d be futile because the right accrues at sone point
| ater on, and | don't believe there is a statutory issue.

Wth regard to the nost inportant part of the
case that you recited, the concern of the Court for
parties blithely ignoring the dictates of the scheduling
order, certainly that is not the case here. The concern

of this case nowis not so nuch that there are injured
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plaintiffs seeking recovery for damages because those

I ndi vidual s have all been settled and are no |onger in
the equation of the case. This is a business dispute
primarily now between conpani es, and the good cause

| ssue -- good cause focus that | think Nutton is
confronting is looking to reconcile conpeting interests.

So, for exanple, the overt explanation |I have
for you as to why the notion was not filed prior to
May 4, 2017, is because the deposition of M. Nasne did
not take place until May 9th of 2017.

THE COURT: Let's just accept that is the
accepted chronology. So why wasn't a notion filed on
May 10th? Wiy was there a delay from May 9th when you
were made aware of it to June 23rd when the notion was
actually filed?

| acknowl edge that the Court's Case Managenent
Order says May 4th, and so May 9th is five days after you
find out, but it would at |east be sonewhat nore
persuasive to nme if the notion to anend is filed
| mredi ately upon learning of M. -- excuse ne -- |earning
of the potential contribution from Peter Paul
Enterprises, but you waited six weeks to file.

MR, WECZOREK: Certainly. And I can be

faulted for a strategic decision, but upon |earning of
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Peter Paul's status as the conmponent part supplier of the
sol enoid which is the critical issue in this case, our
office chose to try to obtain docunents or records from
Peter Paul to validate or at |east provide sone
additional information on that front because we were
still dealing with a discovery issue with Versa inasnuch
as it had neglected to produce certain docunents or
produce docunents with heavy redactions, which is the
subj ect of a second noti on.

We chose to try to get records from Peter Paul
t hrough subpoena duces tecum Upon the response date,
Peter Paul filed an objection to produce nothing,

wher eupon we filed the notion based on the infornmation we

had. W are still in a discovery dispute with Peter
Paul , they still have not produced any evi dence, and we
still may be raising a discovery proceeding in that
mat t er.

THE COURT: Are they in Connecticut? Do |
remenber that correctly?

MR WECZOREK: | believe that's true. They
have counsel, |ocal counsel, and we've been in dial ogue,
but we have no agreenents yet, and, again, we have not
recei ved anything from Peter Paul.

So the five-week delay, | appreciate, takes it
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further outside of that CMO cutoff case, case nanagenent
cutoff date, but we were trying to endeavor to get good

information to support a notion to bring Peter Paul into
t he case.

THE COURT: Was there discussion between Versa
and MDB -- | should say between MDB and Versa --
| mredi ately upon hearing this, that we're going to have
to bring in Peter Paul Enterprises? So put another way,
M. Weczorek, once you find out during M. Nasne's
deposition that Peter Paul is out there --

MR. W ECZOREK: Ri ght.

THE COURT: -- immediately is there a
conversation with MDOB along the lines of "Hey, we're
going to have to nove to anend themor, alternatively, we
start doing sone investigation," and they don't even know
about the potential of having Peter Paul Enterprises
added as a cross-claimant until they get the notion on
June 23, 20177

MR WECZOREK: | was not at M. Nasne's
deposition so | don't know what conversation took place
there. 1'mgoing to give you ny educated opinion that
probably that information was taken by the attorney from
ny office who was there that was then sent back to ne,

and then we made a decision that we needed to investigate
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Peter Paul. | personally did not pick up the phone and
call Versa's attorneys, primarily because we have
conpeting views of how the case should be litigated, and
I n many respects |I'mnot sure whether ne giving a
heads-up to Versa is the cutting issue here.

The cutting issue here, though, is when NDB
shoul d be charged with notice of Peter Paul's existence
In this case under the current scheduling. And, again,
you' ve seen that January 7th list. It provides
information. Peter Paul's name is on it. That list was
exam ned by our experts and others and people in ny
of fice, and none of us apparently connected the dots
earlier wwth respect to that information. The deposition
testinmony of the witness certainly connected those dots.
| think that --

THE COURT: M. Weczorek, just so you know,
|"mpulling up that list. | think it's an exhibit to the
opposi ti on.

MR WECZOREK: | think it's Exhibit 6.

THE COURT: |Is it Exhibit 5 or 6? Let ne
check.

Now |'ve got it. | apologize. Go ahead.

MR WECZOREK: So if you're looking at it,

per haps that nane junps out at you upon | ooking at that
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document . It didn't for us, and | can take full

responsibility for that, for not having identified it.

But

again, it was clear fromM. Nasne's

deposition that not only was Peter Paul the conponent

supplier, but there had al so been di scussi ons between

representatives of Versa and Peter Paul about at | east

potential for

I nadvertent activation of the valve due to

an el ectromagnetic force field, which is an issue in this

case.
So I think we exercised diligence in trying to
identify informati on about Peter Paul. W've hit a brick
wall with respect to conpliance fromPeter Paul. W are
still moving forward on that front, as evidenced by our

related notion to continue the trial date.

Further, if you're looking at the --

THE
MR
THE

hurts.
THE
MR.
THE

t o sonet hi ng.

COURT: Are you going to object?

Al CKLEN:  No.

COURT: Are you just stretching your |egs?
Al CKLEN: |'mjust standing up. M back

COURT: Ckay. Go ahead.
Al CKLEN: That's okay.

COURT: | thought you were about to object
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MR, AICKLEN. No. | wouldn't interrupt, Your
Honor. M back hurts.

THE COURT: If you want to stand up, feel free.
|'ve got a bad back, too.

MR, AICKLEN. That's okay. [|'ll just stretch
ny | egs.

THE COURT: Stand if it nmakes you feel better.

MR WECZOREK: So if we're | ooking at anot her
Nutton factor, the issue of prejudice to the opposing
party, | know at the outset, just intuitively, it would
seemto nake sense that a party defendant in a product
defect liability case woul d not oppose the joinder of
anot her potential co-defendant tortfeasor involved in the
manuf acture of that device. That's an intuitive
st at enent .

In this particular case, Versa is saying it's
bei ng prejudi ced because, one, we waited too long. |
under stand that argunent. Second, that it's going to
nullify all the work that went into the case thus far

| don't see that at all. The experts have
| ooked at this issue. The experts have rendered their
opi nions. To the extent Peter Paul has anything new or
different to add to the equation based upon information

fromtheir experts, they can certainly supplenment. |
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don't think it's going to vitiate anyone's position.

THE COURT: But it seens to ne that that is the
standard position that attorneys take when they're
seeking to bring in new parties, that they're only
focused on the parties that are in the case now, and by
the way, | would note you kind of skipped from NRCP 16
now to NRCP 15, and I'm not sure we've gotten over the 16
hurdl e yet.

But when people start arguing about, well, you
know, it's not going to be any prejudice because, we, the
people, the kids in the pool already, have done all our
work, it denies the fact or it conpletely ignores the
fact that if you were to bring in Peter Paul Enterprises
into this case, you're starting all over again. You're
not just bringing in one additional person who has sone
small or negligible role in the process. You're
suggesting that they are potentially entirely responsible
for everything.

" mgoing to guess that Peter Paul Enterprises
woul d want to have their own experts. W would just be
hitting the reset button on the entire case. |It's never
as sinple as, well, we'll just bring themin and pull an
extra chair up to the table. You're starting all over

again with discovery issues, with brand new experts.
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They will undoubtedly | ook at the expert opinions that
have been prepared in this case, and if any of them

suggest that the solenoid that they produced -- and by

"they" | nmean Peter Paul Enterprises -- was sonehow
responsi bl e for the dunping of the gravel, | don't see
that -- | don't see it as a giant leap of logic to

believe they're going to have sonebody that they want to
cone in and file an opposing position, and then your
experts need to look at it all over again.

So it's never just as sinple as we here in the
litigation now can easily acconmpdate it. You're
bringing in sonebody who is theoretically entirely
responsi bl e based on one analysis. It really in ny mnd
just starts the whole thing all over again.

MR, WECZOREK: And | fully understand that,
Your Honor, and | agree Peter Paul would cone into this
case and say, "W need tine to do this and that."

| can also tell you that during the life of
this case, probably the first 18 nonths or nore of this
case was focused on plaintiffs, individuals. Really, the
product discovery didn't even comence until after
medi ation in May. There was witten di scovery, but
certainly not deposition discovery, certainly not expert

di scovery.

AA001466




© 00 N oo o b~ w NP

N N N NN R R R R R R R R R
N W N B O © o N O 0~ W N B O

29

So if Peter Paul comes in and says, "Well,
we' re behind the curve,” well, you' re 90 days behind the
curve on what the parties have done to date.

THE COURT: But that was a choice that you al
made, including the plaintiffs' attorneys and counsel for
all of the other parties, in how you would continue to
prepare for trial in this case. That you chose to wait
toward the end to do your expert work or to do the
deposi tions or whatever el se you needed to do, that was a
consci ous choice that was nmade by the litigants
currently.

| don't think when you bring in sone brand new
party, you can say, "Well, we're just as far behind as
you are" or "We're just a couple weeks ahead of you."

MR. WECZOREK: | offer that not as an excuse,
but as a fact that that's the way this case lined up. |
think it is clear, however, that, again, a slightly
different fact pattern from Nutton. There's no change in
t heory here. There is no change in factual underpinnings
of this case. W all know what happened.

The question is, who is responsible for this
I nadvertent activation of this valve? Versa certainly
made it. Versa certainly did not disclose, other than

this one-sheet docunent, in the eight nonths of witten
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di scovery, what it did produce, "Hey, |ook at Peter Paul.
They nmade the sol enoid. You know, chase them™

THE COURT: Wien you say they nmade it, they
didn't make it, "it" being the solenoid, the piece in
guesti on.

MR. W ECZOREK: Peter Paul, yeah

So I'mjust pointing out Versa did not front
the information that Peter Paul was a conponent part
supplier and they happened to make the sol enoid. That

was not part of the initial case disclosures, it's not

part of the discovery disclosures. It may still be part
of docunents that are still the subject of dispute of the
di scovery conm ssioner's order. | don't know because we

haven't seen them

But the progress or the fact that the
I nvestigation was in fact del ayed by those discovery
| ssues, the irrefutable fact is it was May 9th when this
information hit the case domain, if you will, and we took
steps to do it.

So | understand, again, Nutton |ooking for
rati onal cases for conplying with cutoff dates and court
orders, and | respect those conpletely. This case -- you
know, perhaps as all attorneys would say, this case is

slightly different because of the way the facts
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devel oped, the way the case has now procedurally set
itself up because it is no longer a plaintiff case, it is
a busi ness di spute case.

And, again, | go back to the issue, Versa is
not prejudi ced because it's already commtted its
position. | would expect Peter Paul woul d probably back
It up because they are -- they are manufacturers of the
sane product with different positions.

Again, | think the equity of the situation, if
we can get past the conpliance issue -- and | don't know
i f Your Honor is or not -- but if we get to the equity of
the situation, it is far better to have those who are the
responsi ble parties for creating an all egedly defective
product before the trier of fact at one tine than
piecenealing it and letting potentially Versa play off
Peter Paul at trial in this case, letting Peter Paul play
of f sonething else at sone future point.

THE COURT: That does raise an issue that |
have t hought about, and the issue is this: Let's assune
for the sake of argunent that | deny the notion. You
can -- and by "you" | nean MDB -- can still file an
entirely new action, assumng the statute of limtations
hasn't expired, against Peter Paul Enterprises should you

choose to do so.
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| can't tell you the nunmber of contribution
cases that | have had where one of the causes of action
in a cross- or counterclaimis for contribution and the
argunent is "Well, we haven't fixed the anmount or that
there's an anobunt owed yet, and therefore the
contribution claimis too early.” The answer to that
always is "No. W're just going to do one trial instead
of two."

But, theoretically, you could be asking to do
just that, whichis, if |I deny your notion, we go forward
with trial on Cctober 30th of 2017, and then if at sone
point it is established by the jury that MDB is
responsi ble in sone way, then you can still file a cause
of action possibly against Peter Paul Enterprises for
contri bution,

MR WECZOREK: | agree. And you're
pi ecenealing litigation where we're all interested in
judicial econony. Certainly the econom es of scal e put
it better to have one trial with one trier of fact and
one set of facts and parties.

Again, | do not doubt Peter Paul, if they're
joined in this case, wll argue for an extension of
exi sting deadlines for probably nore than the four nonths

| ask for. | don't know. It is a rather discrete issue
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at this point. W're not parsing nedical records. W're
par si ng draw ng di agranms and engi neering techni que and
the fact of an event, so we could --

THE COURT: |1'mgoing to junp over the NRCP 16
hurdl e now, not that -- |I'mnot saying we have or haven't
cleared it, but I"'mgoing to talk for a second,

M. Weczorek, about NRCP 15 and the futility of bringing
I n Peter Paul Enterprises.

| don't know the answer to this question and
that's why | ask. The parties have nmuch nore know edge
about the discovery process and what has been produced,
but as | recall reading M. Nasne's excerpt testinony at
hi s deposition, the argunent is that sonehow gi ant
magnetic fields can cause this solenoid potentially to
activate, and therefore the gravel would fall out of the
bottomof the trailer and we have all of these accidents.

But then the foll owup question that was asked
by M. Nasne to the person | keep calling
M. Mangi afico was "Has that ever happened?’” And he
said, "No." "ls there any evidence of that ever
happeni ng anywhere?" And, again -- |'m paraphrasing --
but it's just "No."

And even assuming, let's say, for the sake of

argunent that it has happened, that you' ve gone -- that
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sonmehow a truck has gone through this giant nagnetic
field and that that did occur, that the solenoid did
activate, is there any evidence in the case what soever
anywhere that there was a giant magnetic field on
Interstate 80 as this truck was driving al ong that caused
t hat to happen?

| mean, it's assuming so many steps. It's
assum ng that a magnetic field could cause that, and then
It's assum ng that that nmagnetic field was, in fact,
present; therefore, it's reasonable or at least it's
arguabl e or plausible that that m ght happen.

MR WECZOREK: Right. So --

MR, AICKLEN: May | address that?

THE COURT: Yes.

MR, AICKLEN: It's a factual question, and I
took the deposition -- |'ve conpleted ny expert
di scovery -- Josh Aicklen for the defense, Your Honor. |
took Erik Anderson's deposition. He's the electrical
engi neer that MDB has retained on its -- for the products
t heory.

First we took Bausch, and Bausch is easy to
deal wth. He found no defect, either electrical or
mechani cal, so he referred to Anderson. | asked Anderson

about this theory, the electromagnetic field theory, and
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he said -- | asked himthe Hall mark factors of it.

| said, "Did you drive that route and find any
source of el ectromagnetic energy?"

He said, "No."

| said, "You show a | ot of photographs” --

THE COURT: No, he didn't drive it or none
exi sted?

MR. AICKLEN: No, he didn't drive it. He
didn't test his theory.

| said, "I see a |ot of photographs in your
wor kbook of high power lines. What's running through
t hose hi gh power |ines?"

He says, "AC."

| said, "What is the solenoid activated by?"

"DC. "

| said, "So is that your" --

"He said, "No, no, no. That's not the source
of the el ectromagnetic force."

| said, "How did you get the solenoid to
trigger?"

He said, "I held a ferrous magnet next to it,
right next toit, and it triggered."

And literally | said to him "Assum ng there

wasn't a guy running down the highway at 65 mles per
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hour with a ferrous nagnet, what is your theory as to the
el ectromagnetic force which caused that related trigger?”

He said, "I don't have one. | don't know "

So that is the evidence of this theory that the
sol enoi d was defective.

Now, even nore inportantly than that, renenber,
this is a solenoid on a truck. The systens -- and |
asked Anderson this, and he had no idea of this. Your
el ectric door |ocks are a solenoid. Your starter notor
on your car is a solenoid. Your gas release hatch is a
sol enoid. Your trunk release hatch is a sol enoid.

| asked Anderson, "Is there any evidence that
any ot her sol enoids other than the sol enoid on
M. Koski's second trailer dunped along this stretch of
t he road?"

He said, "No. |[|'ve never heard of it."

And then to further that theory about the
el ectromagnetic force, | asked himin deposition, "D d
you reach out to any of your peers and run this by them
to see what they thought?"

"No. "

"Are you aware of any other expert ever giving
t hi s opini on?"

And he said, "No."
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| said, "Have you ever published on this
opi ni on?"

"No. "

"Are you aware of any peer-reviewed articles
that state that el ectromagnetic fields can trigger --
randomly trigger solenoids in a roadway?"

And he said, "No."

So the bottomline of the question factually --
and we have the transcript. | don't have it here because
it was done after the briefing. The bottomline of the
factual basis of this whole el ectromagnetic field theory
I S not hi ng.

THE COURT: | don't want to make -- |'m not
maki ng the argunent for either party. It may
theoretically be possible. M question is, is there any
evidence in the case to support the theory that it
happened here?

Do you understand what |'m sayi ng,

M. Weczorek? |1'mnot agreeing or disagreeing with the
anal ysis that was just made. |'msinply saying, okay,
let's just, for the sake of argunent, assune that that
Is -- that Peter Paul Enterprises sonehow is responsible
because of this magnetic field theory beyond what

experimenting conducted, which is holding a nmagnet next
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toitself, is there any evidence that any of that ever
occurred?

MR WECZOREK: Right. So w thout having had
the benefit of engineering or other docunents from Peter
Paul and Versa on this issue, it is a fact that at that
same | ocation, |less than an hour before this rel evant
event, another truck dunped its |oad because it valve
| nadvertently activated. It is also a fact that other
t rucki ng conpani es have experienced these inadvertent
activations that we are chasing the information on.

THE COURT: Like the Bernuda Triangle of truck
dunps?

MR WECZOREK: Well, every expert in this
case, based on the pool of information they have to date
whi ch doesn't include Peter Paul's stuff and doesn't
I nclude Versa's stuff, says it is a conundrum as to what
happened here, but EMF is our best estinmation.

M. Anderson did not have the benefit of M. -
of the principal of Peter Paul who happened to tell the
guy at Versa in his deposition, "It would require a
trenendous anount of magnetic field if it could happen.”
He couldn't inmagi ne how that coul d happen.

"Did you have a discussion with Mark about the

size of the field that would be required?
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"W may have tal ked about it. | don't knowif
he had i deas.

"The only thing you recall is he said |arge?

"Right. Large."

That's what we know so far fromthis
deposi tion.

There is information in this world based -- in
Peter Paul's records and Versa's files that we have not
seen yet which fill in information on this. The problem
with this approach, with Versa opposing this notion now,
Is -- you know, pick your football analogy -- they're
trying to run the clock out. They're trying to scranble
for tinme.

They have not produced full information yet,
which is the subject of another notion today, yet they
want this trial date to stand, yet they want status quo
to be where it is. And | don't think that's appropriate,
and | think that is actually a run around the anendnent
di scussion in Nutter --

THE COURT: You nean Nutton, N-u-t-t-o-n.

MR. WECZOREK: Nutton. Pardon ne.

-- because Nutton is putting the onus on the
party seeking |l eave to anend to nmake their case. Here

part of that factor is the fact that the other parties
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have not produced full docunmentation which may have
allowed for an earlier decision. So that's ny -- that's
the tension | recognize in this matter right now.

THE COURT: kay. M. Aicklen, just one

monent .

M. Aicklen, maybe it was Exhibit 2 to your
opposition where the UL listing is made. Is that
correct?

MR AICKLEN: | don't recall the exhibit
nunber, Your Honor. | actually have them on a conputer

because | flew up and | couldn't carry the binder, but it
was -- the date of production was January 24, 2017, you
are correct. And it does identify the UL certification

and Peter Paul Industries as the manufacturer of the

sol enoi d.

THE COURT: | just want to look at it one
monent .

MR, Al CKLEN:  Sure.

THE COURT: kay. Go ahead and nmake your
ar gunent .

MR. Al CKLEN: Thank you, sir.
Let's go back to NRCP 16 because the issue here
Is, is there good cause for the delay? And you're right,

| was not aware of the Nutton case. However, the
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analysis is -- essentially what you do under Rule 16, the
analysis of that is, do they show good cause for not
havi ng done this before?

Their theory of this case, this whole
el ectromagnetic theory, has been articulated | ong before
January. They were focused on sone electric theory, and
the interesting reason why that is, is because nobody who
has i nspected this val ve has ever found anythi ng wong
wthit.

So their expert, Erik Anderson, says, well,
it's got to be sone type of external force triggering it
because it's been torn down and they've never found any
type of electro or nechanical defect init.

So in January of 2017, what they see as the
problemw th the Versa valve or the conponent of the
Versa valve is identified as being manufactured by a
different manufacturer, and they do no di scovery on it.
They didn't send any rogs to us. | nean, why did they
not send out a comm ssion deposition subpoena in January
to Maryland to get information if this was truly crucial
to their theory.

The notion here for leave to anmend to --
actually, I think it would be a third-party conplaint as

opposed to a cross-claim-- it would be to anend their
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answer and assert a third-party conplaint -- is filed
July 25, 2017, | believe, by the Court's reckoning --
correct? -- on the filing date.

So they did not take any steps to investigate
this potential defendant on their own stated theory until
si x mont hs post-expert initial disclosures. That is not
good cause. That is not due diligence.

At a m nimum when this conversati on went on
with Versa's 30(b)(6) wtness where he says, "I spoke to
t he chief engineer at Peter Paul, the one that provides
us with the relay and the sol enoid, and, you know, |
asked him 'Could the presence of a |arge magnetic field
cause the solenoid to activate?" And he said, 'No,'" |
mean, isn't that at a mninum at the nonment where
they' re saying, "Ckay, we have a potential target
def endant here. They're denying that that could be the
cause. That is the theory of the cause in our case,"
shoul dn't they at that nonent have said, "W have this
theory. They deny it. Even if it's anecdotally through
athird party, we need to nove to anend to get theminto
this case"?

Wiy are we doing this after all the experts
have been designated and rebuttals, after |'ve taken the

experts' depositions? Two years they had to work up
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their products liability case. And as you said, the

parties wanted to try and nediate. Well, we did, and we
settled -- they settled out wwth the plaintiffs, and we
got all that taken care of, but I'll tell you what:

During the course of that tinme, | did ny due diligence; |
did ny discovery; |'ve taken ny experts' depos; |'ve got
t he docunents that | need to take the case to trial

So if he thinks -- if M. Weczorek and his
client think they have a viable claimagainst this
potential third-party defendant, then let's go down on
the 30th and let's try the case to a jury, and if the
jury cones back and says, hey, it's not Versa valve, it's
sonebody else, then they can try that theory agai nst
t hem

But what's going to happen if you grant this
anendnent this late with no good cause is this case is
going to go on for another two years, and it's going to
cost ny client another $350,000 in fees and costs, and
that is the actual -- they say there's no prejudice to
us. That is the prejudice to the parties. | know that
that's Rule 15 analysis, but that is a significant
prej udi ce.

Thi s has been extrenely disruptive to ny

client's business. There's been a nunber of depositions,
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depositions -- you know, going back to where the client
I's, there are general counsel involved, all those things.
They had the tinme; they didn't do it. Tine to put up or
shut up. Let's go to trial

THE COURT: Thank you, M. Ai ckl en.

Any reply to that, M. Weczorek?

MR. W ECZOREK: Very briefly, Your Honor.

Let's assune | was a smarter guy than |
apparently amand | imediately filed this notion,
i Mmedi ately to join Peter Paul. That didn't change any
of the currently scheduling deadlines. W would have
still been taking expert depositions. W would have
still been issuing rebuttal reports. W would have still
been goi ng across the country deposi ng peopl e based on
the information they had because the Court had not
changed the order

And M. Aicklen was very clear; he did not want
to stipulate to change any of those dates. So we
complied to the letter with the existing order. \Wether
| filed it four weeks earlier or not, | don't know when
the Court would have gotten around to setting the hearing
on this, but | don't think it would have changed in terns
of his client being inconvenienced by these issues.

| think the fact here is that his client has
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not assisted the investigation of these issues. Hi's
client has not disclosed the information to allow the
full flushing out of these issues. His client is the
subj ect of a separate notion this afternoon regarding a
di scovery order on produci ng docunents, which may fill in
new facts, which nay nmake nme cone back and say we do need
to continue the trial because Versa did not disclose

I nportant information in a tinely fashion. I'mnot -- |
don't know that, but | don't think it's appropriate to
say they dragged their feet, they could have done this
notion three weeks earlier, the schene of this case and

t he schedul i ng order, nothing would have been different.

THE COURT: Thank you, M. Weczorek.

The Court has considered the notions and the
exhibits. Further, the Court has considered the oral
argunents of Counsel, and inportantly, the Court is
considering the analysis as directed by Judge Tao in
Nutton versus Sunset Station, |ncorporated.

As | stated a couple of times, the threshold
| ssue given the timng of the notion is whether or not
good cause exists for the Court to disregard the Rule 16
Case Managenent Order that was entered on January 10t h of
2017. And to repeat the analysis that | should go

t hrough or the factors | should consider in deciding

AA001483




© 00 N oo o b~ w NP

N N N NN R R R R R R R R R
N W N B O © o N O 0~ W N B O

46

whet her or not good cause has been denonstrated, the
Nutton court says | should consider the explanation for
the untinely conduct, the inportance of the requested
untinely action, the potential prejudice in allow ng the
unti nely conduct, and the availability of a continuance
to cure the prejudice. And, further, the factors aren't
wei ghed equally. The primary factor that the court
shoul d consider is the first factor, the explanation for
the untinely conduct. And as Judge Tao says, ultimately,
if there's not a good expl anation regardi ng why the party
was not diligent, in this case why MDB was not diligent,
then the inquiry should, in fact, end.

The Court finds, under the first Nutton good
cause factor, that the explanation for the untinely
conduct proffered by MDB is unpersuasive. The Court
finds that the information was provided to MDB by Versa
I n January of 2017.

Wiile it's true that there wasn't a highlight
on it or maybe arrows pointing to sonething, it cannot be
successfully argued to ne that sonehow the information
was withheld. It mght not have been | ooked at or the
I nport of the evidence m ght not have been i medi ately
apparent to MDB in its analysis, but there's no disputing

the fact that they were at |east provided the information
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that the sol enoid was prepared or was manufactured by
soneone el se in January. They sinply didn't |ook at it
cl osely enough, and therefore the Court finds that the
expl anation, that being "W didn't know about it until
May" -- one nonment -- "until May 9th of 2017 during
M. Nasne's deposition" is unpersuasive. They should
have known about it or certainly could have known about
It in January, sone four nonths earlier.

Further, the Court would note that NDB
Trucking, by its own adm ssion, knew of the issue on
May 9th of 2017, and as we've already noted, that's only
five days after the deadline. Wiile |I doubt that Versa
woul d have sinply consented to an anendnent of the
conpl aint or cross-conplaint to add Peter Paul as a new
cross-party, the fact that six nonths -- "six nonths," |
apol ogi ze -- six weeks approximately went by before the
noti on was even nmade is certainly telling and does
prej udi ce Versa and woul d prejudice Peter Paul as well.

Once they becane aware on May 9th, at least if
you had cone forward right away and said to Versa, "W're
t hi nki ng about filing a notion, we're going to do it
tonorrow," then the parties at | east would have been able
to act appropriately, but instead weeks and weeks and

weeks went by as we were rapidly approaching an
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Oct ober 30th trial date, and nothing was done until the
end or until the notion was filed on June 23rd.

And then we al so have to take into
consideration District Court Rule 12 and Local Rule 13
and Nevada Rule of GCivil Procedure 6, all of which |ay
out the tinme frane for a notion to be heard and
consi der ed.

MDB Trucking's notion wasn't filed on an
expedi ted basis when | eave coul d have been sought to have
it heard inmedi ately. What happened was it was just
filed in the normal course, and that normal course takes
approximately three weeks to work itself out fromthe
filing of the notion, and you don't count that day it's
filed, but then you get ten days plus three days, not
counting nonjudicial days. So it's at |east two weeks
bef ore an opposition has to be filed, and then after the
opposition is filed, there's statutory rules, the anount
of time that has to take place before the reply gets
filed, then it gets submtted to the Court for
consideration. So it's additional weeks upon weeks for a
notion to be brought to the Court's attention when | eave
I s not sought for an expedited hearing, and that | eave
was not sought in this case.

So by the time I'mfinally getting to the issue
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after it has been submitted for ny consideration -- it's
submtted for ny consideration on July 25th of 2017 -- |
see it, it's brought to ny attention quickly, | enter an
order on August 1st of 2017 to have the hearing, but now
it's August 29th of 2017, so, you know, we're give or
take two nonths away fromtrial.

When | take all of that into consideration, the
Court finds that the explanation proffered by MDB for the
untinmely conduct is unacceptable and is not good cause.
The Court could end its analysis right there. However, |
think it's always beneficial for the prevailing party who
Wi ll prepare the order in this case, and for the
nonprevailing party, to know how | would rule on the
additional three factors.

Regardi ng the inportance of the requested
untinely action, | did inquire of M. Weczorek about
this magnetic field. Wat | know about the case as | sit
here right now, the Iikelihood of what is being argued
woul d be the basis for Peter Paul's responsibility is so
wildly inplausible to ne, and | don't know that there's
any evidence that supports it in the record beyond what
has been referenced by M. Aicklen, | just don't even see
that it's that inportant. The inportance of bringing in

Peter Paul Enterprises at this point is at best
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negl i gi bl e.

The third factor is the potential prejudice in
allowng the untinely conduct. | am concerned about the
fact that by allowing a brand new party into this action,
it would dramatically inpact the other parties' ability
to have a reasonable resolution of the case in a tinely
f ashi on.

NRCP 1 tells us that all judges should construe
the Rules of Civil Procedure to ensure the just, speedy,
and i nexpensive resolution of every civil action -- |
think that's what the three factors are -- and if an
anendnent cane 60 days before trial in a conplex case
like this, adding an entirely new party who arguably, at
| east it's argued on behalf of NMDB, might be entirely
responsi bl e for what occurred, that would be antithetical
to NRCP 1 because it would just be starting the process
all over again.

And | do appreciate the fact that Versa now, as
the only remaining party in this case along with NDB,
really woul d have to spend hundreds of thousands of
dollars. | don't think that's an overestimtion, but at
| east six figures in order to be ready to go to trial
with that brand new party as part of the proceedi ngs.

And so the Court would find that there is great potenti al
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prejudice in allow ng the untinely conduct.

Finally, we'll talk in a nonent about the
ability of a continuance to cure the prejudice. A
continuance in this case is not likely. | would note
that M. Weczorek is requesting a continuance and t hat
he wants a conti nuance for approxi mately 120 days or at
the next avail able date for the Court. | know ny
col | eagues down in the Eighth are very busy and so are
we.

First off, M. Weczorek requests that |
continue the trial to February 27, 2018, or the next
avai |l abl e stack. Luckily, | don't practice down in
Las Vegas or haven't had to go through the stack process.
| don't even know what that is, but we don't stack -- we
don't have stacks of cases. W set trials. W still
have the ability, luckily, for us to do that, but |I'm
setting trials three deep into the end of next year, so |
don't have a three-week trial hole that | can plug you
guys into in February.

| went, actually, through ny cal endar and
| ooked at February, March, into the end of April, and |I'm
two or three deep trials of crimnal cases and civi
cases, conplex litigation, one nurder case that's two

weeks | ong, a sexual assault case, and then on April 30th
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of 2018, | begin a four-week penalty hearing on a death
penalty case in the State of Nevada vs. Ricky Sechrest.
M. Sechrest was convicted in 1982 of strangling and
murdering two young girls here in Washoe County, and he
received the death penalty, and that death penalty was
overturned in 2015. So we're going to, for four weeks,
be doing the penalty hearing in all of My for

M. Sechrest's case.

"' m not expecting synpathy from anybody, but ny
calendar is just conpletely stacked. There's just not
some reasonable date in the very near future in a couple
of weeks or 120 days out that | can give you. There is
no availability of a continuance to cure the prejudice
because the continuance, literally, would be alnbst this
time next year is nmy guess, and | don't think that that
I S reasonabl e under the circunstances of this case. And
so the Court would find under the NRCP 16(b) anal ysis
t hat good cause has not been denonstrated to anend and
add Peter Paul Enterprises.

The Court has nmade its finding regarding all
four factors. Further, given the fact that the Court
does not find the good cause has been denonstrated
pursuant to NRCP 16(b), the Court sees no need to anal yze

the NRCP 15(a) portion regarding the futility argunent,
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and so the Court does not address that at all.

M. Aicklen, do you need any additional
information fromthe Court in order to prepare the
findings of fact, the conclusions of |aw, and the order
for nme to sign?

MR, AICKLEN:. No, sir. W're good.

THE COURT: Ckay. So we've solved that issue.

MR, W ECZOREK:  Your Honor, before we nove off
this notion -- | apologize -- I'"'mnot asking you to
change your m nd, but as we were discussing this issue of
the Court's comments about how MDB coul d have | et Versa
know what was going with respect to Peter Paul, | was
rem nded of the fact that about a week after the
nmedi ati on session, mnmy office requested, and the Court had
granted us, a tel ephonic status check on this case. MW
recol l ection at that status conference is | notified both
the Court and Versa's counsel that part of what we were
| ooking to do, which resulted in ny request at that
status conference for a potential stipulated continuance
of the trial, was that we were looking to join a third
party who had been identified, being Peter Paul, and Your
Honor said, "That's fine. |'mnot going to grant an oral
notion for continuance. You'll have to work out a

stipulation with the parties or nmake a tinely notion."
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| believe that is the record of that
conversation, and for purposes of this record |I sinply
wanted it to be part of the fact pattern.

THE COURT: So not ed.

MR. W ECZOREK: Thank you

THE COURT: | don't have an i ndependent
recol l ection of that nor do | have the m nutes here in
front of me. I'msure | could find them sonmewhere in the
Court's digital record, but | don't have themin front of
me at this point, and | don't believe that that would
change the Court's analysis at all

M. Weczorek does make a reference to the
June 7th status hearing on page 4 of 7 of his notion that
was filed on June 23rd of 2017.

s that the sane tel ephonic status check that
you' re tal king about, M. Weczorek?

MR W ECZOREK: Yes, Your Honor.

THE COURT: There's nothing in that footnote
regardi ng that issue. The Court doesn't have an
| ndependent recollection at all of the suggestion that
M. Weczorek infornmed the Court that they, they being
MDB, was | ooking to join another party. | don't believe
that the tel ephone conference was recorded.

THE CLERK: Your Honor, there was a court
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reporter there. | don't think a transcript has been
filed yet.

THE COURT: W don't have -- if there was a
court reporter there, the transcript, it does not appear,
has been prepared and filed, and as | said, | don't have
a recol l ection independently that that was di scussed,

M. Weczorek. |'mnot suggesting that it wasn't. |'m
just saying | don't renenber that.

MR WECZOREK: | appreciate that, Your Honor
Again, | sinply wanted to have that point on the record
for whatever purpose it may serve in the future.

THE COURT: So even so, it really doesn't
change fundanentally the Court's analysis because the
deadl i ne had already expired, the notice of Peter Paul
had been provided in January and shaves a coupl e weeks
off of it but does not substantively change the Court's
anal ysis one way or the other given the timng of the
pl eadi ngs practice that occurred in this case.

Anything else to add --

MR. Al CKLEN: Just a question.

THE COURT: -- or are you stretching your back?

MR, AICKLEN: No, no. This is a question.

My understanding, listening to your rationale,

woul d be that you really actually ruled on the notion to
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continue trial as well, No. 3.

THE COURT: | said | was going to get to that
one --

MR, AICKLEN: |I'd rather argue the notion to

strike, but it sounds |ike the rationale between 1 and 3
are the sanme and that they are both deni ed.

THE COURT: Let's go to -- we've got sone tine
left. Don't worry. W're going to go to MDB Trucki ng,
LLC s Motion to Continue Trial Setting and Rel ated Dat es.
That docunent is file-stanped June 26th of 2017. The
Court has received and reviewed the docunent.

Further, the Court has received and revi ewed
the July 13, 2017, file-stanped Defendant/ Cross-C ai mant/
Cr oss- Def endant Versa Products Conpany, |ncorporated's
Qpposition to Defendant/ Cross-C ai mant / Cr oss- Def endant
MDB Trucking, LLC s Modtion to Continue Trial Setting and
Rel at ed Dat es.

The Court has al so received and revi ewed the
July 24, 2017, file-stanped MDB Trucking, LLC s Reply in
Support of Modtion to Continue Trial Setting and Rel at ed
Dates, and the matter was submtted for ny consideration
on July 25th of 2017, and then, as you know, | directed
that be set for today for oral argunment by way of an

order entered on August 1st of 2017.
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M. Aicklen, you really did correctly apprehend
that | don't believe that a continuance is warranted
under the circunstances of the case as | currently know
themto be, given the fact that Peter Paul Enterprises is
not being joined as a party. That's basically the thrust
of MDB's notion to continue is the need to conduct this
addi ti onal discovery, and it presupposes that NMDB woul d
be granted its | eave to add Peter Paul Enterprises as a
cross-def endant .

| woul d go ahead and defer to M. Weczorek.

It is your notion, so it would inappropriate for M.

Ai cklen to begin arguing, but to use a poker anal ogy, |
guess |'ve tipped ny hand a little bit about what ny
analysis is. There's just not a |ot of space to put you
in right now that doesn't |look Iike at least the late
fall of next year for a three-week trial.

And | would also note that |I've been setting
all of ny other cases around your case, so when we carved
out three weeks for one trial, it's very difficult for
this departnent, or at least in this district, to find
anot her three-week spot within the next year. W're
| ooki ng oftentinmes far down the road.

W were able to accommpdate the parties’

initial request by sone pretty heavy lifting, and it was
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in consideration of the fact that M. and Ms.
Fitzsimons, if | renmenber correctly, were elderly, and
so they had a right to demand a preferential trial
setting. | know that all of the corporate parties were
against that, and | just said no, we're going to try to
keep working to get that done because they have a right
to have that preferential trial setting.

Just because the Fitzsimons and all the other
plaintiffs are no longer in the case doesn't nean it's
any easier for ne to find that tinme in the Court's
cal endar to give you three weeks in the next six weeks,
as | said, or eight nonths. |It's just not there.

MR, W ECZOREK:  Your Honor, for what it's
worth, it's no longer a three-week case. | think it's a
five-day trial now because we're just dealing with a
di screte product issue. All the plaintiffs are gone, and
| think this case can be put on very efficiently.

The alternative reason for continuing this
trial date, in addition to trying to get Peter Paul into
it, is the ongoing nature of discovery that is still
happening. W are not at discovery cutoff yet, although
It's right there.

MR. Al CKLEN: Day after tonorrow

THE COURT: Two days.
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MR, WECZOREK: | have an outstandi ng subpoena

duces tecum agai nst Peter Paul which they have ignored,

which | will follow up with themon, which | wll seek to
enforce, which I will seek the Court's intervention if |
must to get some docunents that will allow ne to

effectively try this case.

| have outstanding di scovery requests to Versa
t hat have been pending since | ast Decenber, which is the
subject of the fourth notion today, which dependi ng on
how t he Court rules, Versa nmay be produci ng additi onal
new and unredacted docunents for ny review and ny
experts' consideration. | don't know what's in those
because they haven't produced them so | believe -- | can
expedi tiously review docunents once they're in ny hands,
but as long as parties are attenpting to avoid conpliance
W t h subpoenas or avoid discovery obligations, it makes
It very difficult.

So the standal one reason for continuing the
trial nowis | expect I"'mstill going to be in court a
nonth and a half fromnow trying to get conpliance with
certain docunent requests. | believe it is, again,
| nappropriate, as | said at the last notion, for Versa to
try to run the clock out on this trial date, oppose any

conti nuance while stonewalling witten discovery. |
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understand M. Aicklen has his position on it, but that's
what it is. They're not producing docunents, and the
di scovery conm ssioner at |east agrees in part with that
proposi tion.

So in the balancing of the equities, |
understand the Court doesn't have three weeks for us
bet ween now and next year. | don't know if the Court has
five days for us sonetine in the beginning of the year.
| think it would be an expeditious way to allow MDB, if
it's going to try this case, to at least do it
effectively and based on full information.

Ri ght now the parties are not producing stuff.
| ascribe no notivation other than the fact they haven't
produced it, and Peter Paul is, in ny view, in contenpt
of a subpoena. How | can deal with that between now and
Cctober 30th is a great challenge, and I think it wll
I npact the trial, and | think it will inpact ny ability
to make out a case agai nst Versa where now | am owni ng
the indemity paynents to all the plaintiffs because |
was the named defendant at |east in nost of those cases,
but Versa was a naned defendant, too, in sone.

["'mowning that, and I'mlooking to effectively
and properly exercise rights of contribution. | can't do

that if the information is withheld, and that's the
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separate reason that | think a brief continuance of the
trial is warranted, especially since now the scope of it
has been drastically cut down.

THE COURT: Okay.

MR, AICKLEN. It's interesting. There's a
pattern here. |It's sonebody el se's issue why they need
the time. The only issue -- | know the Court has read
our objection to the discovery conm ssioner's report and
recommendations. The only things that were redacted are
the tol erances and specifications of the valve, which is
a very trade-secret-privileged piece of information.

| don't see how the tol erances and the
specifications -- we gave themthe schematics, and it's
just the mcron tol erances that were redacted out, and
t he reason, since they raised the issue -- it kind of
segues into the objection to the DCR s report -- is that
the confidentiality order which is in place here is not
enough to protect ny client.

My client has -- this is the one valve that is
used by nost of the pneumatic controls in the world, and
|'"'msure the Court is aware, as everybody else is, if
you' ve ever wal ked down Canal Street in New York or
Tchoupitoulas Street in New Ol eans or Market Street in

Los Angeles, that if the tol erances and specifications of
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an itemare released, that itemw || be counterfeited,
and that's why ny client did not turn those things over.

What do the mcrons of that valve have to do
with his need for a continuance for a trial? It doesn't
make any sense.

THE COURT: But we're not tal king about that
yet .

MR, Al CKLEN: But that's what he raised. He
said I am obstructing his discovery. That's why he needs
a conti nuance.

The only outstanding issue -- and | know t he
Court has read it, you read the DCRR -- and do you really
think I'"ve tried to obstruct his discovery by not giving
up information which could put ny client out of business
because nobody in the world except the United States w |l
enforce trade market copyright protections? And the
confidentiality order we have now has a bunch of holes in
it, and it would not protect it.

|"ve got to tell you, Your Honor --

THE COURT: But, M. Aicklen, regarding the
confidentiality order, wasn't the confidentiality order
drafted by the parties and agreed to by the parties?

MR. Al CKLEN: But not about the specifications

for an actual trade-secret-protected item It wasn't
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contenpl ated that we would turn over how to build the
worl d's best-selling pneumatic valve down to the mcron.
That wasn't contenplated at that tinme, Your Honor.

THE COURT: Well, we'll tal k about that
nmonentarily.

Do you have anything else to add regarding the

notion to conti nue?

MR, AICKLEN: | think the trial will be a
little bit shorter. | wouldn't say five days. |'d say
seven because generally it takes -- you' ve got a day of

argui ng notions, you've got tw days of picking a jury --

THE COURT: No, we don't. W don't argue
notions. W're going to trial on Monday, October 30t h.
| appreciate everybody's different and you haven't done a
trial wwth nme before, but all pretrial issues, all
pretrial notions need to be fully briefed and submtted
to the Court for consideration 30 days before trial.
That's not filed. That's fully submtted. That's
pursuant to the Court's pretrial order. Al nbtions in
limne are fully briefed and submtted to the Court for
consi deration no fewer than 15 days before trial, and I
resol ve all of those issues.

Wien I"'min trial, we start at 8:30 and we do

trial work. W don't waste the jury's trial arguing
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pretrial notions.

from8:30 until about quarter
reasonabl e breaks three tines
MR. Al CKLEN: | was

practice, and that is a great
Is boring for the jury to sit
cases up here and sone of the

they're nore |ike you cone in

They' re here,

we're here. W grind
of 5:00 every day with

a day.

not aware of the Court's
one because, as you say, it
out at all. | have tried
ot her judges aren't as --

and now you're going to

argue the notions and things |ike that.

But nonet hel ess, |

don't see five days. |

don't see picking a jury and putting on four different

experts and all
days. |
an aggressive estinmate.

And, again,

woul d say seven to ten days.

t he damages and anounts and PMKs in five

Maybe even that is

|'d rather just go on Cctober 30th.

If the reason for the continuance was they needed their

case agai nst Peter Paul, they

Peter Paul. Let's go try the

ready to go.

don't have a case agai nst

case we have now. ' m

THE COURT: Anything el se to add,

M. Weczorek?
MR. W ECZOREK
t he case, Judge.

woul d ki nd of

We're all
Let's just try a fair case.

like to try a case based on full

Interested in trying
Again, |

di scl osure
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evidence, full information regarding the salient issue in
this case.

Your Honor has expressed sonme skeptici sm about
this theory of EM~. Sonewhere in those docunents that
answer is found, and parties have not been willing to
produce it yet, and I amworking hard to get it, but I
have not experienced full conpliance with ny request to
be able to start on October 30th and tell the jury this
s it.

Thank you.

THE COURT: Thank you.

The Court does not find that there is good
cause as the case is currently situated to continue the
trial. The Court will address nonentarily the discovery
| ssue that remai ns outstandi ng.

The two reasons for the continuance primarily
are that the thought that sonehow Peter Paul Enterprises
woul d be brought in as a cross-defendant in this case and
t he thought that there is additional discovery that needs
to be provided and | ooked into. Both of those issues
have been or will be resolved today. The first one was
resol ved by the denial of the notion to anend. The
second one will be addressed nonentarily, but neither of

those issues rise to the |l evel of a need for continuance
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as we sit here on August 29th of 2017.

| " m not suggesting that things will change
bet ween now and Cctober 30th. Certainly the closer we
get to the trial date, the nore critical eye | would
apply to any notion or a renewed notion to continue, but
i f circunstances change, legitimtely change, as you
prepare for trial on Cctober 30th, M. Weczorek, you
have the right to raise the issue again if it's
different, if sonething new has occurred, not on what you
t hi nk may have occurred or what may occur

That's kind of the argunment that you're naking

now. |I'mhaving difficulty; I don't knowif | can be
able to go; | don't knowif they're going to provide ne
what | need. Those are all hypotheticals. |f sonething

actually takes place, then you can file a notion to
continue, you can ask that it be set on an expedited
basis, the Court wll consider both requests in a tinely
fashion, and we'll go fromthere.

But as | currently sit, the Court sees no good
cause to continue the trial, and therefore the notion to
continue is denied. And, again, M. Aicklen, as the
prevailing party, you can prepare the findings of fact
and conclusions of |aw and order of the Court.

MR AICKLEN: WIIl do, Your Honor.
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Now we are noving into the notion filed by
M. Aicklen, the Defendant/Cross-C ai mant/ Cross- Def endant
Versa Products Conpany, Incorporated's Mdtion to Strike
Def endant / Cr oss- C ai mant / Cr oss- Def endant MDB Tr ucki ng,
LLC s Cross-C aimPursuant to NRCP 35 or, In the
Al ternative, for an Adverse Jury Instruction

That docunent was filed on May 15th of 2017.
There was an errata filed on May 15th of 2017 and an
errata filed on May 16th of 2017. The Court has received
and reviewed all of those docunents.

Additionally, the Court has received and
reviewed the June 2, 2017, file-stanped MDB' s Opposition
to Versa Products Conpany, |ncorporated's Mtion to
Strike and/or Spoliation Instructions; and the Court has
recei ved and reviewed the June 12, 2017, file-stanped
Def endant / Cr oss- d ai mant / Cr oss- Def endant Versa Products
Conpany, Incorporated's Reply to MDB' s Qpposition to
Versa Products Conpany, |ncorporated's Mdtion to Strike
MDB Trucking, LLC s Cross-C aimPursuant to NRCP 37 -- |
t hought that was wong, it's 37 in the reply -- and then
It goes on, the title -- or, In the Alternative, for an
Adverse Jury Instruction

| think in the original notion from May 15th of
2017 it should say NRCP 37, not 35.
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MR. AICKLEN: Right. And that was the errata,
and I was not happy.

THE COURT: That's okay. But that was funny
when | read that. It was like, wait a mnute, and then |
forgot the errata part.

And then the matter was submtted for the
Court's consideration on June 12th of 2017 and has been
directed to be part of the oral argunents today.

M. Aicklen, go ahead.

MR. Al CKLEN. Thank you, sir.

Thi s sounds kind of odd. Could I use your
chal kboard? Do you m nd?

THE COURT: You would be the first person in
al nrost five years to actually use the chal kboard. |
t hought about getting rid of it. 1've got a whiteboard.

MR AICKLEN:. No, no. | think it's inportant,
actually, and it would be hel pful.

THE COURT: Please feel free to use the
chal kboar d.

MR. Al CKLEN: Can you see it?

THE COURT: | can see it on this side.

MR, Al CKLEN: The reason | want to use is
because | think it's very inportant to visually

understand what is going on with the evidence in this
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case.

This notion is brought under 37(f) and Young
vs. Ribeiro, but it's not where sonebody puts a note into
their diary to try and docunent danages |i ke Young was.
This is about adversely and, in fact, willfully throw ng
away evidence. So | think it's inportant for the Court
to understand what's witten down here but to be able to
visualize it.

You know, basically everybody knows -- |I'ma
terrible artist, okay -- but everybody knows we have a
tractor-trailer, and that is the Freightliner in this
case, and at the back of that tractor-trailer you have
where the trailers hook onto it, and then we have two
trailers, tandemtrailers, that are bottom dunpers, and,
you know, the quality of ny artistic talents is very | ow,
but this part of it is not that inportant.

You have a control panel up where the driver
sits, and at that control panel is a swtch, and it
energi zes all the way back to here (indicating) because
this is where that -- this is where those pneumati c gates
are. And you read all this stuff, but it helps to
visualize it.

This is why this is inportant. The controls

actually run in what's called a four-plug cable, and they
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are routed through the frane of the Freightliner, and
they cone out at the back -- and this is all based on
both the plaintiffs' and defendants' experts' testinony
and phot ographs -- and they cone out the back and they're
actually suspended on a little coil, and that is either a
mal e or femal e plug, neaning one plugs into the other.

And then on the first trailer where it
connects, you have a connector that connects wth the one
that's comng off of the tractor-trailer, so that's your
first connection.

And then there is a series of cable that's run
through the trailer, and then at the back, that cabl e has
anot her connector on it, and the back trailer has another
connector, and those two connect, and that is what

controls the valve. So you have a connection in the

cab -- one-, two- -- four-pin connectors, a cable --
one-, two- -- four-pin connectors, and then it controls
t he val ve.

The evidence from MDB's witnesses is that all
of these connectors were renoved between the tinme of the
dunp that they sued over and the tine that the experts
I nspected it, they were all renoved and thrown away, but
not -- they weren't just renoved and thrown away. They

were renoved and thrown away al nost two years after the
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incident. They were torn out in an incident and then put
back on, and then when they were broken a second tine,
they were replaced and t hrown away.

Wiy is that inportant? Well, first of all,
what the experts |ooked at is not the conmponent -- the
el ectrical conponents in this case. They've been
repl aced. So the electrical conponents that were there
in July 2014 are not what the experts inspected. Howis
nmy expert, howis ny expert supposed to say it wasn't the
problemwi th the valve or -- strike that -- a problem
with the connector, a failure of the connector, when he
didn't |look at the actual connectors because MDB t ook
themoff and threw them away. That is the first and
crucial issue because that's related to the el ectronics
or the electrical system

The second issue is -- | want to show you --
and |I'' mnot saying anything here that none of the experts
haven't said -- that's a four-pin plug, and in the
four-pin plug you have a hot and a neutral for each of
the -- a hot and a ground, you call it, in a DC system --
for each of the gates, and this is insulated with a
substance that's called Bakelite, which is plastic, and
i f Bakelite gets hit -- it's very brittle -- if Bakelite

gets hit, then these contacts will go short to ground.
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And this is in the experts' reports as well.

What is the inportance of that? Well, if the
hot wire goes to ground, that opens or that opens
(indicating). So if all the experts have inspected all
of the remaining materials and all they can say is that
It's some type of EMF force that we don't know -- and
that's plaintiffs, that's not ny people, by the way,
that's not the defense experts -- defendants' experts say
nore likely than not it was an inadvertent dunp by
M. Koski or a failure of one of the connecting
conponent s.

How can | defend against their electrical
failure clai mwhen they have thrown away key conponents
t hat coul d have been, and nore |likely than not were, the
cause of the dunp? They knew about the litigation. They
threw these things away after the |lawsuit has been fil ed.

You'll recall that -- | appreciate you letting
me do that. You'll recall that | tried to nove to conpel
to find out if the defense counsel had ever told MDB that
t hey needed to save this evidence, because I'll tell you,
It wasn't just electrical conponents that were torn out
and thrown away. They continued to use the truck and all
t he conponents for two and a half years.

THE COURT: Well, that raises an interesting
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I ssue, and | thought about it as | was reading your
notion practice.

s there sone analysis that a property owner
needs to go through to determ ne what to do with the
property under these circunmstances? So, theoretically,
if it's -- I'"'mtrying to think of sonething i nnocuous --
if it's a toaster and the toaster is the subject of the
guestion, you know, we can say, well, go buy another
toaster and put that one toaster aside. |It's 30 bucks
or, if ny wife buys it, it's $70, but it's a toaster.

But then it becones nore and nore difficult,
arguably, if it's some big piece of equipnment |ike this.
| nmean, this is MDB's business, so is the suggestion that
MDB had a responsibility, under the facts and
circunstances of this case, to take this entire rig from
front to back out of service and leave it sitting in a
| ot sonmewhere or a garage sonewhere avail able for
everyone to inspect? |Is that what you're thinking? O
is it just they had an obligation to maintain it, and if
sonet hi ng happened to it, they can't dispose of the
conponents that are obviously inportant to the cause of
action?

MR. AICKLEN: | think your first question is,

shoul d they have put Versa on notice? Absolutely. If
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their theory was that this Versa valve failed and it
caused these 28 collisions, then they should have sent a
certified letter to Versa saying, "Your valve fail ed.
We're going to seek indemity against you. Keep all your
docunents that you have related to this.”™ At a mninmm
t hey shoul d have put us on notice.

But we're not even tal king about that. W're
tal king about themcontinuing to use it and then to take
the conponents. | am not suggesting that they had to
take the whole Freightliner and both of those trailers
and park themon a yard until the case went to trial.
That's not what |'m suggesti ng.

THE COURT: O at least until sone sort of
di scovery coul d have been done or inspection occurs.

MR, AICKLEN: O how about just this? You,
MDB, contend that it is a failure of the Versa val ve.
You nmust take out the entirety of the systemt hat
controls the Versa valve and retain that so that we can
defend ourselves against the claimthat it is defective.

And you know what? The interesting thing, too,
Is -- and this is why it's so inportant in this case --
none of any of the parties, whether they work for MDB or
work for the plaintiffs -- MDB's experts or our defense

experts have ever found that they found a defect wth the
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subj ect valve. They even tore it down and nobody found a
defect with it. So that neans that the defect nust have

been in one of the conponents that was thrown away. That
I's crucial evidence, and that's not --

| see you turn away there. Are you thinking --

THE COURT: No. | apologize. | put ny glasses
on and gl anced down at sonet hi ng.

MR AICKLEN: [I'msorry. | thought you were
thinking that | was going to wait for you.

THE COURT: No. |'d just interrupt you if
that's the case.

MR AICKLEN. That's normally how |l do it, too.
I"'msorry. 1've got a little headache because of ny
back.

But this isn't a tire on the back that was
changed between the tine of the inadvertent dunp and the
present. This was their theory of the case that it was
an electrical nmalfunction that inadvertently triggered
it. They either didn't know or purposefully tore out
conponents of the systemthey allege to be defective and
threw them away. Not just tore themout, but threw them
away.

They also altered the actual gate itself. They

wel ded onto it and drilled and put a pininto it, and
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t hen they continued to use the subject valve. How about
just take the subject valve off two and a half years ago?
Because even if it mght be mcrons, every tine you
operate steel on steel, it changes the tolerances. There
Is wear. So the hundreds or thousands of tinmes that

t hese thi ngs have been dunped since the tine of the

July 2014 dunping to the tine it was taken off the truck,
not even the subject valve is the sane.

And who did that? The party that did it is the
one that's saying, "Oh, your product is defective, but
we're going to throw away the evidence you need to prove
that it was one of these conponents in the electrical
system as opposed to your product that didit."

" m not saying they should have parked that
truck for two years and not used it. They should have
given us notice and they should have allowed us to
I nspect. They didn't do that. Even after the |awsuit
was filed, they still tore things out and threw t hem
away, and if you look -- you have to take that
I nf or mati on.

If you do not take any action, if you do not
strike the cross-claim then what have they done?

They' ve thrown away the evidence that | need to prove ny

defenses, but they're going to get rewarded for it. On
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cross-exam nation they're going to be able to | ook at ny
expert and say, "You didn't | ook at the sane system did
you? It was a different system"” They're going to be
rewar ded.

If this case goes to trial and we don't strike
this conplaint, this is worse than Young vs. Ribeiro
because in that case they caught himon cross-exam and
they proved that he had faked the evidence and that's why
they struck his conpl aint.

Here what they've done is throw away the
evidence so | can't defend, and then they get to use that
against ne at the trial of the case.

THE COURT: Isn't that the Zenith case -- |'m
trying to remenber -- where there was a TV that was | ost?

MR. AICKLEN: Yes. Yes. |In a subro action, a
fire subro action. And it's very simlar. |In fact, this
IS even a better analogy. You tal ked about the toaster
oven, that your wife would go get another one?

THE COURT: Yes.

MR. Al CKLEN: What if when that occurred, what
I f you kept the toaster elenents and threw away the cord
and the connections and then said to the toaster conpany,

"Your product was defective," when it could have just

been you plugged it in backwards, the cord was frayed,
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all those things.

They have deprived ne of the evidence to prove
nmy case, and if nothing happens, then they benefit from
it. | know you know that -- that you have read these
pl eadi ngs, but | think that we need to | ook at just at
| east a couple of the Young factors. Al right?

The first, the degree of wllful ness of the
of fending party. Their PWMK said, "Ch, yeah, not only did
we take that stuff off, we threwit away."

They had to know, with a 28-car collision on
the freeway where people are taken away in anmbul ances and
they know that they've got clains fromit, that there is
going to be a lawsuit. "W took the conponents off and
we threw t hem away. "

The extent to which the nonoffending party
woul d be prejudiced, | cannot nount a definitive defense
because everybody who's | ooked at ny val ve says, "Oh,

there's no defect to it," which neans logically to ne --
| was an electrician for 20 years before | went to | aw
school -- if there's no electrical defect with the val ve,
then one of those conponents in the systemwent short to
ground and triggered it, but they tore it out and they

threw it away.

So what's the prejudice to ne? | can't defend
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wi th what was probably, in ny mnd, absolutely the cause
of that trigger, a failure of one of those nmale or fenale
coupl i ngs.

The severity of the sanction of dism ssal
relative to the severity of the discovery abuse. Wll,

if | can't prove ny defense, why is it too severe to

strike his cross-clain? It wasn't ne that did it. | t
was MDB that did it. | don't think the severity is too
much.

They' re com ng back after ne saying, "W want
$2, 000,000 for indemity nonies we paid out to the
plaintiffs in these cases, but we threw away the evidence
you need to defend it." | didn't do it, so the severity
IS not too severe.

Whet her any evi dence has been irreparably | ost.
That's clear. The PWK said, "W threwit out. W threw
it inthe trash after we took it off." No question
t here.

The feasibility and fairness of alternative,
| ess severe sanctions. What would the | ess severe
sanctions be? | really can't think of -- this isn't a
negligence claim this is a products claim so if you
don't have the conponent --

THE COURT: Hold on, M. Ai cklen.
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Anot her sanction short of striking their claim
t heoretically, could be striking their expert.

MR AICKLEN. Well, that's going to cone
anyway.

Let's think about this logically. Let's think
about this logically. [If you strike their expert on a
products liability case, can they go to trial? No, they

can't. They have to have an expert.

THE COURT: I'mtrying to think how it would
work. | love that type of nental gymastics. [|'m not
saying I'"mgoing to strike their expert. |I'mtrying to

t hi nk how it woul d work.

MR, Al CKLEN. This woul d be beyond the
under standi ng of the standard juror, | think is the
standard such that you have to have expert testinony. So
I f you struck their expert for destroying the evidence,
|"d nonsuit themor |I'd ask for a notion for directed
verdi ct i medi ately because they wouldn't be able to neet
t he burden of proof. The average juror is not going to
under stand the operation of a hydropneunmatic and sol enoid
val ve.

THE COURT: They would with a fancy draw ng
i ke that.

MR, AICKLEN: That is poor, that is very poor.
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So there's really no | ess severe sancti on,
or what if you crafted a jury instruction that said, "Due
to MDB recklessly or willfully throw ng away evi dence
crucial to the defense of the case, you nust presune that
t hat evi dence woul d have been in favor of the defendant
Versa"?

Wel |, what have you just done? You' ve just
given a directed verdict on a products liability claim
do you see? Any sanction other than striking the claim
is the same thing. It just takes ne all the way to trial
and anot her 50-, $75,000 to get there.

THE COURT: Well, that's not al ways the case.
| know fromnot my own personal experience but experience
with a coll eague of mne, that on one occasion a judge
gave the jury an advi sory opinion suggesting that the
jury should find -- inthis case it was a crim nal
case -- but find the defendant not guilty. There is no
such thing as a -- the Court doesn't directly do that.
Al the Court can do in Nevada, unlike other states, is
advise the jury that the Court believes that the State
has not net its burden beyond a reasonabl e doubt.

MR AICKLEN. That's a crimnal case, though.

THE COURT: | understand that, but the reason

"' m making that point is this: The jury disregarded it
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and convicted the guy anyway. And | can tell you that
the attorney who prevailed on that was very angry at the
j udge because he thought his case just went into the
toilet and then went in and argued it and said, "Hey,

di sregard what the judge says. Find the defendant guilty
anyway. He's just giving you his opinion. [It's up to

the 12 of you" -- or in this case the 8 of you -- "to
deci de what happened. "

It's not always the case that just because that
inferential instruction is given, that the jury wll
regard it. | think it's reasonable to assune 95 tines at
| east out of 100 that they wll.

MR Al CKLEN. But, see, if you gave the
i nstruction that you woul d assune that the evidence woul d
be favorable to the defendant, that would nmean that it
wasn't a product defect, and therefore they could not
nmeet the burden of proof.

This isn't a slip-and-fall where the average
person woul d know, hey, if you don't put out a sign, it's
dangerous, or you're doing 60 in a 55, you shouldn't do
that. Those are the types of things the jury is going to
have w t hout an expert.

They couldn't not have an expert here, and if

you instructed them even a rebuttable presunption, |
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woul d i nmredi ately nove -- if the state of the evidence
was such that you struck their expert or said, "You nust
presunme that it would have exonerated the defendant," 1'd
I mredi ately nove for a directed verdict because they
cannot neet the burden of proof.

They have to prove that a product was defective
and it was defective when it left the factory, and it was
used as intended and it caused the damage. Well, if you
don't have the product and you give themthat
I nstruction, you can't prove it was defective and you
can't prove it was defective when it cane out of the
factory, and that is a directed verdict.

So essentially, by acknow edgi ng what they're
doing and the results of it and the willfulness of it,
you are getting to that solution two nonths and $150, 000
earlier.

The 7th one is whether sanctions unfairly
operate to penalize a party for the m sconduct of his or
her attorney. | do not know -- | don't know if prior
def ense counsel -- not M. Weczorek -- if prior defense

counsel told MDB, "Hey, you better hold onto the stuff,”

but | do know that they still had it on the road and they
were still using after the lawsuit was filed. So it was
either -- it may have been the party before -- right? --
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that did it, but after the lawsuit was filed, if they're
still using it on the road, | presune that the |awers
didn't tell themnot to.

So that is a toss-up. And you know what ?
Truthfully, it doesn't even matter because there's not an
| ssue here of whether it happened, and it certainly
wasn't the lawers that tore out that stuff and threw it
away. So you're not punishing the client for the actions
of the attorney. Maybe they didn't tell them but that
was already after the stuff was thrown away. Maybe the
| awyer said, "Take that thing off the road. Take the
conponents out. W have to save it. It's evidence."

But that isn't who actually threw away the evidence. It
was the plaintiff thenselves. So that is not -- you're
not puni shing the party for the actions of the attorney.

| think this one is really inportant, No. 8,
the need to deter both the parties and future litigants
fromsimlar abuses. |In the facts of this case, the
evi dence that was thrown away is the exact evidence that
| need to prove ny defense of the case. This is the nost
egr egi ous exanpl e.

' mnot being rhetorical here. |f ny
product that everybody has | ooked at is not defective,

t hen one of those cables or connectors was. That's all
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it was. It wasn't little green nmen shooting EMF out of
the sky, and it wasn't a guy running al ongside the truck
at 65 mles an hour with a ferrous magnet. |t was one of
t hose connectors and they threw it away.

So if you don't strike their conplaint, you're
just telling them you know what? Egregious, wllful,
went on for years. Not only took it off and put it into
a box to held onto it, but took it off and threw it away.
That's okay. You can do that. You can do that again.
No. This is what Rule 37 and Young-Ri beiro were nade
for. Their claim they did it, strike it.

THE COURT: Thank you.

Counsel, we're going to take a brief recess.
It's 20 minutes after 3:00. So we'll be in recess until
about 3:30 so everyone can stretch their |egs.

(A recess was taken.)

THE COURT: We'Il go back on the record in
Fitzsi mons vs. MDB Trucking, et al., in considering the
notion for sanctions pursuant to NRCP 37 filed on behalf
of Versa.

M. Weczorek, your argunent.

MR, W ECZOREK: Thank you, Your Honor

First, | think it bears pointing out the timng

of this motion. This notion was filed on May 15th of
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this year, which is roughly two weeks before nediation in
the case, and | think it was filed roughly in tandemw th
Versa's notion for summary judgnent on other issues in

t he case.

The fact of this theory that M. A cklen had
was well known two and a half nonths before the filing of
this notion. So going back to our earlier discussion
about Peter Paul, if they had known sonething that was so
drastically inportant to their case at the tine it
happened, they should have noved forward nore
expedi tiously and snoothly.

Havi ng said that, though, the theory that
M. Aicklen has spent tine telling the Court is fine.

The problemis no one el se apparently believes it. So if
you read the expert reports not only of the MDB experts,
who conpl etely discount this idea of the wiring and pins
actually being a precipitating cause of the incident, if
you |l ook at Versa's own expert, Garrett Mtchell's,
reports, he doesn't discuss this issue. He doesn't raise
this issue. He doesn't say his investigation was
hanpered by this issue. He doesn't say he coul dn't
conplete his investigation because of this issue. He
never addresses that issue. His case, as his focus

should be, is on the Versa valve and how it cane to
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| nadvertently activate.

So to the extent M. Aicklen is asking for a
death knell sanction against MDB for his theory of what
may have happened, it should at | east be borne out by
some conpetent expert opinion that validates his
position, and there is none in this case.

The issue of maintenance on this valve has been
wel | known through discovery. This is not sonebody
hiding the ball. This was revealed in the case, and,
again, this notion was filed about a nonth before Versa's
expert's initial report was published. One would think
if this was such a critical factor in this case, damagi ng
Versa's defenses, their own expert would opine on it, and
he chose not to, again, because in ny viewit sinply is a
noni ssue. It's a device to get a notion before Your
Honor, which is, | think, a sideshow to the big issue,
which is the Versa valve itself.

Add to that the fact that the experts in this
case, including Versa's own expert, not only inspected
the at-issue truck, but an exenplar truck. Not only an
exenpl ar truck, but the exact sane truck that was
I nvol ved in the exact sane dunpi ng epi sode an hour before
the incident in this case, presumably with the sane

W ring.
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THE COURT: But the difficulty I would have
with that argunment, M. Weczorek, is this: W don't
know exactly what conditions that exact sane truck was
exposed to, and so it's easy to say that it's the exact
same truck, but it's really not because it hasn't been
subject to the sanme conditions that the truck in question
was exposed to.

And even if we assune that you got all the
mai nt enance | ogs for both and they appear to be the sane,
gi ven the nature of what we're tal king about, it's not
exactly the sane. The only way we would know it is
exactly the sane is if it was exposed to the exact sane
conditions at the exact sane tine, but if one truck is
al ways in Phoenix and the other truck is always in Des
Moi nes, they're exposed to different weather conditions.

MR. WECZOREK: Certainly. But we do know the
exact sane thing happened to that truck within one hour,
t he exact sane thing happened, an inadvertent activation
of the valve.

So | understand M. Aicklen's theory, |
understand the fact he woul d have perhaps |iked to have
seen the original pins and the original wiring and the
ori ginal whatever el se was swapped out so this truck

could remain in operation, but the fact is none of the
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experts who are going to testify in this case have
adopted that analysis or that rationale.

It would be inappropriate to sanction VDB based
on a theory that their counsel holds which apparently
none of the experts do, and to the extent we spent tine
goi ng through the Ri beiro factors, you know, you -- | can
recite themall to yourself, Your Honor. This is not --
Versa likes to throw out the term "abusive litigation
practices." That's the thrust of this notion, that MDB
engaged in abusive litigation practices.

And you just | ook at the facts of this case.
You know, this is a conpany that's trying to keep its
fleet in operation. They use these trucks; they perform
mai nt enance on them There's no connection as to whether
that inpacted or affected this event at all, and counsel
was not hiding the ball on this. It becane well known
t hrough di scovery and, again, none of the experts have
opined on it.

So | think this is not a notion based in good
faith on trying to salvage defenses for a party that's
going to get slapped at trial because real evidence was
damaged or destroyed. This is a shift or a diversion
fromthe real issue in this case, which is the valve

itself and what | think was Versa's attenpt to sinply
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obtain sone | everage for purposes of other factors in
this case, including the nediation which occurred | ess
than two weeks after the notion was fil ed.

THE COURT: Anything el se?

MR, W ECZOREK: No. Thank you

THE COURT: Thank you.

Hold on a second. Let ne | ook at sonething.

M. Aicklen, go ahead.

MR. Al CKLEN: Thank you, Your Honor.

There is no strategic timng of this notion.
The notion becane ripe when we finished all the discovery
and the depositions, especially when we found that they
had thrown it away.

An expert's opinion is just that, an expert's
opi nion. How can an expert opine, "Hey, | found what
triggered it. It was a busted four-way connector, the
Bakelite was gone, it touched short to ground, and it

triggered the valve," when they threw the connector away?
How can the expert say, "Eureka, | found it," when they
t hrew away t he evi dence?

There seens to be a pattern of trying to, liKke,
blame nme or Versa for -- and in this circunstance MDB --

throw ng away the evidence. This is not a sideshow. As

the Court pointed out, exenplar evidence is not the
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actual evidence in the case. W don't -- Hallmark
doesn't say you go try cases on exenplar evidence. In
fact, it rejects -- | nmean, if that's all you can get and

you don't have anything el se, you're done.

And to say that, you know, |I'm sure the experts
woul d have liked to see it, no, that's not what it is.
It's evidence in the case where your theory is that it
was an el ectrical malfunction, and you threw away one,
two, three, four, five, six key conponents of the
el ectrical system And now you cone and say, well, the
experts didn't find that to be the problem so it's a
si deshow show, it's not inportant.

Well, it is their theory. How can the experts
opi ne on what is not there? The experts have said there
I's no evidence of any defect, but if the original of the
connectors had been there -- just think about it. [If all
the experts say there's no defect, it's this
el ectromagnetic force, which by the way didn't trigger
any other solenoids -- we didn't have people's hoods
poppi ng open and their trunks poppi ng open driving across
the freeway -- if their theory of the case is these
el ectromagnetic forces, which they can't tell us where
they cane from and all the experts say, you know what,

based on the state of the evidence, we don't find a
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defect, so it's got to be human error, then how can you
say that it is -- it is not a case dispositive sanction
to throw away a series of conponents that are crucial to
t he i ssue?

They allege an electrical nmalfunction. They
threw away a big chunk of the electrical system and
anything other than striking their cross-claimwll tell
them and others in the future that you can chuck out the
evi dence and still go forward with your case.

THE COURT: Remind ne, if you could,

M. Aicklen, regarding the truck that we're tal king about
on July 7th of 2014, were both trailers full of gravel or
just one trailer?

MR. AICKLEN: Both trailers were full of
gravel .

THE COURT: Did both trailers dunp the gravel ?

MR Al CKLEN: Just the rear dunped the gravel
That woul d seem - -

THE COURT: Does that support or refute the
whol e sol enoid magnetic field argunent because --
granted, this is ny high school education comng into
play -- but if there's a magnetic field that woul d cause
this to occur, then presumably wouldn't it occur with

both of the trailers as they pass through the magnetic
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field?

MR. Al CKLEN: And how about the starter notor,
which is actuated by a solenoid, and the electric door --

THE COURT: | guess what | would say about that
is | don't knowif they're identical solenoids. | guess
you have to | ook at each type of solenoid and see if it's
simlarly affected by magnetic fields. It gets back to
t he argunent about trunks poppi ng open or your gas tank
poppi ng open.

MR, AICKLEN: It's a magnetic relay. |[|f you
put 12 volts to it, it pulls a pole. You hear it when
you unl ock your doors. You energize it, it energizes a
magnet, it pulls a pole and opens.

So you are correct. |If there had been sone
type of electromagnetic force that had acted upon the
truck, there is an exact sane Versa val ve on doubl e No.
1, and it would have triggered that. And that actually
supports the fact that the | oss of these conponent
systens is even nore crucial, because odds are it was
somewhere back of the first val ve because they're two
separate systens. |It's in one four-pin connector, but
there's two circuits. You trigger one circuit, the front
one dunps. You trigger the second circuit, the back one

dunps. The fact that the back one dunped and the front
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one did not actually supports the theory that there was a
failure in that four-pin connector, but we wll never
know because they tore it off and threw it away. Didn't
even keep it. They threw it away.

THE COURT: Ckay, Counsel.

It's interesting. | had to address a sim|lar
I ssue |late |last year, the issue of spoliation of
evidence. It was a case of then Judge Stiglich's, but
she had been appointed to the Nevada Suprene Court, so at
the time I was considering the case and she was Justice
Stiglich at that point, but it was a notion to dismss
based on spoliation of evidence.

The parties in that case were a | ocal casino
and an el evator corporation or an el evator service
corporation, and the issue there was that the casino had
sone degradation in the hoist cables on the el evator.
And what happened was that the el evator conpany with whom
they had a servicing contract said, "No, that's your
fault because you allowed themto get wet," and the
casino said, "No, you need to cone in pursuant to our
servi ce agreenent and replace these hoist cables.” And
t he defendant said, "No, we don't."

And so then the casino went out and paid sone

ot her el evator conpany to cone in and replace the hoi st
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cabl es, and then the second el evator conpany who cane in
di sposed of the hoist cables. So they weren't able to
determine if it was rust or it was sone other type of
degradation that was causing the problem and they
couldn't certainly do any testing on it because the
second el evator conpany, who was the agent of the hotel,
di sposed of the cables, and they cane in and testified,
"It's just what we do. W go there, we fix it, and we
throw the other stuff in the garbage unless they want us
to keep it."

So I'mfamliar with the issues that are
presented. The Nevada Suprene Court has addressed those
I ssues, and | believe that district courts need to
approach case-concl udi ng sanctions with great caution,
and the Nevada Suprenme Court certainly confirnms that.

If | were to grant the notion filed by Versa,
It would be a case-concluding sanction. There are no
ot her outstanding cl ains between Versa and MDB; is that
correct?

MR, Al CKLEN. That is correct.

THE COURT: It just ends the -- it puts a
period at the end of the entire process.

In Stubli, St-u-b-I-i, vs. Big D International
Trucks, |ncorporated, 107 Nev. 309 at page 312,
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810 P.2d 785, page 787, a 1991 case, and Kelly
Broadcasti ng vs. Soverei gn Broadcasting, 96 Nev. 188 at
page 192, 606 P.2d 1089 at page 1092, a 1980 case, the
Nevada Suprene Court affirnms what it says all of the
time, and that is, discovery sanctions are within the
di scretion of the trial court. However, the Suprene
Court has also said that, as | nentioned a nonent ago,
that we should be very cautious as we approach
case-concl udi ng sancti ons.

The Suprene Court says in GNLV Corporation vs.
Service Control Corporation, 111 Nev. 866 at 870,

900 P.2d 323 at page 326, a 1995 case:

"The di sm ssal of a case based upon a discovery
abuse such as the destruction or |oss of evidence" -- and
then there's an internal quote -- "'should be used only
In extrene situations. |f less drastic sanctions are
avai l abl e, they should be utilized.'" And that's the end
of the internal quotation.

The internal quotation is from Nevada Power vs.
Flower Illinois, 108 Nev. 638 at page 645, 837 P.2d 1354
at page 1359, a 1992 case.

And then in Young vs. R beiro -- let ne find
the citation for it -- Young vs. Johnny Ri beiro Building,

| ncorporated, 106 Nev. 88, 787 P.2d 777, a 1990 case, the
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Nevada Suprene Court places a special burden on district
courts. It's not a special burden. They just expect us
to do our jobs.

At page 93 of the Nevada Reporter, the Nevada
Suprene Court says:

"W will further require that every order of
dism ssal with prejudice as a discovery sanction be
supported by an express, careful, and preferably witten
expl anation of the Court's analysis of the pertinent

factors,"” those being the eight factors that we' ve
di scussed today.

| would like to go back and | ook at a coupl e of
the cases that | have reviewed in the past regarding
spoliation of evidence and the | oss or destruction of
t hat evidence, specifically Fire Insurance Exchange vs.
Zenith Radi o Corporation, 103 Nev. 648 at page 651,
747 P.2d 911 at page 914, a 1987 case, the Young vs.
Ri beiro case, and the GNLV Corporation vs. Services
Control Corporation. | think that those wll informmny
deci sion on what to do, whether or not to grant the
notion. | will give the parties a prelimnary
under st andi ng of what ny thought process is.

There will be a sanction for the | oss of the

evi dence. | don't know what the sanction will be at this
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point. If it will be a granting of the notion, then | do
need to go through the careful and witten anal ysis that
Is required by the Nevada Suprene Court pursuant to Young
vs. Ribeiro. If it is sone |esser sanction, then | don't
bel i eve that you need to go through that full analysis
because the Court sinply is concluding that
case-concl udi ng sanctions aren't necessary.

But I'Il also have to think about the argunent
that M. Aicklen has made, and that is, regardl ess of
what you do, it's a case-concluding sanction anyway. |'m

not sure about that, though it's an interesting argunent

and I will have to give it sone thought, but | want the
parties both to be aware that there will be sone sanction
as aresult of the loss of this information -- excuse

me -- the loss of this evidence.

The Court in Ribeiro made a very inportant
observation, and it applies to this case. Strike that.
It's in the Fire Insurance Exchange vs. Zenith Radio
Cor poration case, a 1997 case.

The Nevada Suprene Court states at page 651 of
the Nevada Reporter and at page 914 of the Pacific
Reporter:

"Even where an action has not been commenced

and there is only a potential for litigation, the
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litigant is under a duty to preserve the evidence which
It knows or reasonably should knowis relevant to the
action."

And so the fact that this cane later or that
there was a conplaint on file imediately is not going to
be di spositive of the issue, nor is the fact maybe that
the cables and the el ectronics were not repl aced
I mmedi ately. | don't know that MDB had an obligation to
go and warehouse the entirety of the truck. That strikes
me as unreasonable. | don't know that they had an
obligation to rip out all of the electronics of the
sol enoi ds right when the accident occurred to preserve
themintact. That nmay or nmay not be unreasonable, but
certainly it is reasonable to assune that once these
itens are being replaced, at a mninumthey' || be
retained in order to be | ooked at or, alternatively, sone
noti ce would be provided by MDB to Versa letting them
know this truck, which is the subject of litigation or
the antici pated subject of litigation, is going to be
subj ect to mai ntenance, "Do you want us to preserve these
I tens?"

If menory serves ne correctly fromthe case
that | had, that argunent was raised by the hotel, the

argunent being, "Well, we denied that this was part of
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our service agreenent, and you said you were going to get
sonebody else to do it. You never told us to naintain
t he evi dence. "

And ny recollection of the research | did
regarding that issue was there is no affirmative duty on,
in this case, MDB's part to tell Versa, "W're going to
di spose of this stuff. Do you want to us retain it?"
They just have an obligation to retain it.

So at a mnimumthe Court will be determ ning
that sone sanction is required. | don't knowif it wll
be the adverse inference instruction or one of the other
potential sanctions contenplated by Nevada Rule of Cvil
Procedure 37 or if it will be the striking of the
cross-claimin its totality. W'IIl just have to wait and
see, but I'Il take this one notion under advisenent and
do sone nore |legal research and then wite an appropriate
order based on the argunents and the notion practice.

The final notion for the Court's consideration
t oday has already been briefly touched on, and that is
t he August 3, 2017, fil e-stanped Defendant/

Cross- C ai mant / Cr oss- Def endant Versa Products Conpany,
| ncorporated's Cbjection to the Discovery Conm ssioner's
Recommendati on For Order dated July 27th of 2017. The

Court has received and revi ewed that docunent.
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Further, the Court has received and revi ewed
t he August 7, 2017, file-stanped MDB Trucking, LLC s
Response to Defendant/ Cross-C ai mant/ Cross- Def endant
Versa Products Conpany, |Incorporated's Objection to
Di scovery Conmi ssi oner Recommendation For Order dated
July 27th of 2017.

The Court entered an order on August 9th of
2017 informng the parties that we would set this for
hearing today. The matter wasn't formally submtted for
the Court's consideration. |If | renmenber correctly, |
did indicate that Versa could file a reply if you wanted
to, but I don't have the reply.

Did you file a reply?

MR. Al CKLEN: Let ne take a | ook, Your Honor.

THE COURT: OCh, | did receive a reply. | just
didn't get to the bottom

MR. AICKLEN: M ne are out of order. | have
the objection, and | think the opp. and reply are in
front.

THE COURT: No. And I've got the reply. It
was just stuck on here. |It's file-stanped August 11th of
2017, and it is titled the Defendant/Cross-C ai mant/

Cr oss- Def endant Versa Products Conpany, |ncorporated's

Reply in Support of the Objection to D scovery
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Conmi ssi oner's Recommendati on dated July 27th of 2017.

So | entered the order. You still have the
opportunity to file the reply, and you did after the
order was entered, and then | reviewed it.

M. Ai cklen, go ahead.

MR. Al CKLEN: Thank you, Your Honor.

As you said, we briefly touched on this. What
the request seeks is the actual specifications and
cl earances and tol erances and so forth which have
absolutely nothing to do with the electrical system
You' re tal ki ng about nmechani cal tol erances, how cl osely
do things fit, how are they cut, so forth. They have
absolutely nothing to do with their theory of the case,
which is that it was an electrical defect, but nore
I mportantly than that, this information has never been
gi ven up unredact ed.

This would literally -- Versa is the
best-selling valve, and this information would all ow
reverse engineering, and that's what the Trade Secret
Protection Act is neant to avoid.

We have the affidavit -- we filed the affidavit
of the engineer from Versa Val ve, who states that if we
gi ve up these draw ngs, which we never have, sonebody can

reverse engi neer them because -- and in their opposition
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they say, well, you can tear it down and reverse engi neer
it. That's not true because you're not going to have the
sane -- whenever anything is mannade, it is not exactly
to what the specifications are. There's al ways
di fferences because nen are not perfect and machi nes are
not perfect, but if you put the tol erances and
measurenents and the specs out and they are -- they are
obt ai ned by other people, then it can be reverse
engi neered en nmasse, and that would harmny client.

THE COURT: Let nme interrupt you, then.

Here's the concern | have. Conm ssioner Ayres
noted this in his Recommendati on For Order.

There is a confidentiality agreenent in place.
Your response to that earlier today was, there's so many
holes in that that it's not going to cover what our

concerns are.

These issues are discussed -- and by "these
I ssues" | nean trade secrets -- are discussed all the
time incivil litigation, and confidentiality agreenents
are put in place. |I'mnot mnimzing your client's

concerns in the least that if this information were to
fall into the wong hands, the hands of either a
conpetitor or sone manufacturer outside of the

jurisdiction of the United States, that could be very
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detrimental to Versa's business. | get that, but | still
don't see why the confidentiality agreenment that's in

pl ace now between just MDB and Versa doesn't cover this

| Ssue.

You know, |I'mthinking the secret formula for
Coca-Col a, the 11 herbs and spices from Kentucky Fried
Chi cken, all of this very proprietary information that is
hi dden away sonewhere deep inside a vault. If it becane
an issue in a case -- the Court doesn't say you don't
have to provide it if it's a legitimate issue. Your
argunent just is it has nothing to do with the outcone of
this case, and therefore we don't have to provide it?

MR AICKLEN. No, no. Qur argunent is we have
provi ded the schematics. Their theory is that there was
a failure of a relay, which is an el ectronic device, not
that the tol erances weren't proper or the neasurenents
were wong in this device or so forth.

So what they're trying to get -- and it's
political, it absolutely is political -- pressing this
point is trying to get ny client to knuckle under because
t hey' ve never turned it over because they know it could
be the death knell of that Iine of business.

So he was tal king about other notives and

filing things and so forth at different tinmes. Wat is
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t he rel evance of neasurenents and microneters and so
forth of production when bal anced agai nst a conpany

|l osing a very proprietary and very trade secret piece of
I nformation?

THE COURT: Again, it circles back to the sane
point. How do we know that they're losing it? |It's
presupposing that there will be a breach in the
confidentiality agreenent.

So you're saying, "W're going to lose this."
In essence, the argunent you're nmaking is that sonehow
it's going to becone public know edge, and therefore it
can lead to the | oss of business or the destruction of
Versa's superiority --

MR, AICKLEN: -- in the marketpl ace.

THE COURT: Right. But that's an assunption.

MR, AICKLEN: |'ve been doing this 27 years,
Your Honor. |'ve seen it happen a lot, and |'ve seen it
break conpanies, too. And |I'msure you' ve seen it
happen, too.

There are always orders at the end -- when
there are confidentiality agreenents, there's orders that
you have to destroy this or you have to provide it back
to us, and then | see it especially in elevator cases --

you were nentioning el evator cases -- | see the specs for
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KONE and Thyssenkrupp and is El evators com ng back and
they're marked "Confidential” on the bottom and the date
and tinme. | knowthat Qis Elevator took an expert to --
for a contenpt of court order in federal court for
turning over information like this.

What |'msaying is that the potential breach of
this information could be fatal to ny client's business,
so why, if their theory -- why, if their theory is
el ectroni c based, do they need to know how to build the
exact tolerances of this device? |If their theory is that
it's Peter Paul's relay that's bad --

Renenber, all the experts have | ooked at the
actual nechanics of this el ectronmechanical valve. |If
their theory is that it's the electronics that are bad,
why do they need to know the specs and the neasurenents?
And it is political, and it's neant as a cl ub.

THE COURT: Sonetinmes we wield clubs. [|'m not
suggesting that's what's occurring in this case, but if
there is sone relevance -- and that's what the threshold
at the discovery level is, is it relevant. |If there's
sone rel evancy that can be articulated, then | believe
t hat Comm ssi oner Ayres' order woul d stand.

Now, | do have a concern for Versa's express

desire to maintain its premer place in the marketpl ace
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and to maintain its work product. |Is there a way that

the parties can fashion sonething short of photocopying
and di ssem nation that woul d acconplish the sanme goal ?

That's the first thing I was thinking of.

And the second thing | was thinking of is your
express concern about the holes that are present in the
confidentiality agreenent that the parties provided to
the Court and that the Court entered. Are there ways
that you can shore up the holes? That's the second
guesti on.

So the first one is -- | guess what |'m
t hi nking, M. Aicken, is, can you have a circunstance
where rather than -- | say "Aicken" -- | apol ogize,

M. Aicklen --

MR, Al CKLEN: That's okay.

THE COURT: No, it's not. | apologize.

Can you have a circunstance where rather than
we phot ocopy these things and we stanp them
"Confidential" all over the place and provide themto
you, we allow your expert to cone and | ook at them-- not
to photograph them not to do anything specific to copy
them-- but you're allowed to view them That m ght
sol ve the probl em

It's not that they're going to be out there in
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the world, so to speak, in an unredacted form It would
just give the expert the opportunity to reviewthe
information, and if he needs to review it again,

obvi ously we can fashion an order that allows the expert
to come in and see that information again, but it's not
sonet hi ng that has been nenorialized and di sseni nat ed,
not sitting in sonebody's file sonewhere to be snatched
up.

MR. Al CKLEN: That seens |ike a very prudent
conprom se between the two, and | appreciate it. And
what -- if | could propose sonething? Perhaps
M. Weczorek and | could talk about it and cone back to
the Court in, like, seven days and then ask for a ruling?
| s that acceptable?

MR, W ECZOREK: Your Honor, here's the problem
| have. 1'm 60 days fromtrial. I|I'mwaiting on these
docunents. M/ experts are in Phoenix. | suppose the
suggestion is they can get on a plane and fly to New
Jersey and | ook at these docunents in a conference room
after their phones are taken away fromthem and then do
with it what they will.

THE COURT: No, that wouldn't be the
conpronmi se. The conpronmise is --

MR AICKLEN: W'd have to take themto
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Phoeni x.

THE COURT: -- we're reaching for them and by
"we," | nmean the systemis reaching to acconmobdate Versa,
and so Versa bears the cost of that. They cone to your
expert. Cbviously you' re present and M. Aicklen is
present, but you set up a process where the information
I s brought to your expert, your expert is allowed to view
it, he's allowed to obviously nmake notes.

We can't expect that the expert has a
phot ographi ¢ nenory, but the expert can viewthe
I nformati on, have the tine that he or she needs to view
it in a reasonable -- it's not five mnutes, here's 5,000
pages, figure out what you need, go.

So we would set up a process. |'d allow the
two of you to set up a process and only get involved if
necessary where your clients aren't bearing any of the
cost and it is done in a way that accompdates your
client's and your experts' interests. That's ny thought.
Not we're going to do it in Las Vegas because that's
where you guys are or we're going to do it here in the
di scovery conm ssioner's office in Reno so everybody's
flying all over the place, only I'mnot inconveni enced.

We'll go to Phoenix if that's where your guy

Is, take care of it in Phoeni x.
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MR. Al CKLEN: Both of their experts are in
Phoeni x, although | don't know -- Bausch said in his depo
that he deferred all of electrical issues to Anderson

THE COURT: And it would happen within seven
days of today's date.

MR, WECZOREK: Believe nme, | appreciate this.
The problem | have is | haven't vetted this with ny
experts. Let's say they see this stuff. Let's say they
find sonmething in there very inportant. Let's say they
need to consult with sone coll eagues about how it inpacts
the issues of this case. Let's say they need to expose
some of this information that Versa finds confidential to
assi st ny representation of the client.

There are a | ot of unknowns in this process,
and | can only represent to you, Your Honor -- and
M. Aicklen has been around a long tinme, |'ve been a
| awyer for 35 years -- |'ve never been on the downside of
a protective order and the onus is on ne.

If my secretary leaks this to CNN, I'mthe one
who is going to hear about it, so | take these things
very seriously. | think we're introducing hoops into an
equation that really are not necessary because | can
vouch for taking control of this and keeping a lid on it.

THE COURT: Well, | can appreciate that,
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M. Weczorek. The counter argunent to that is this: |
was wat ching a programon CNN recently -- | watch CNN and
Fox, | watch everything -- but there was this very

I nteresting programon CNN about cyber espi onage and
about corporate espionage and about entities outside of
the United States and the efforts that they will take to
access the digital records of corporations inside the
United States in order to get their trade secrets. And
we don't have to go very far. HBO has been recently the
subj ect of a gigantic hack where terabytes of infornmation
were stolen, and | believe that was donestic, if nenory
serves ne correctly, but regardl ess, huge anounts of

I nformation worth hundreds of mllions of dollars was
stol en from HBO

| "' m assum ng you have a very sophisticated IT
presence, but there's just no way to guarantee that kind
of stuff. And so | get the argunent that the fewer
peopl e out there that they have to go poking around for
to find, the better.

So let's say we give it to you, and you're
right, | have no doubt at all, M. Weczorek, that you
woul d do everything humanly possible to maintain the
confidentiality of that information, to nake sure that it

was not dissem nated to anyone, but the mnute it is
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digitally produced, it's easily accessible. The mnute
it's stored sonmewhere -- | guess if it's in afile
cabinet, at least it's theoretically harder to get to
these days than if it's digitally stored, but it's still
there. So | get the concern, and I'mnot going to -- |
don't want to set up sonething where |'m saying, well,
we're not going to do this because theoretically
sonet hi ng m ght happen.

You're right. Maybe your experts look at it
and say, "Yes, we need nore information. W need to take
sone additional steps. W need to take sone additional
time or consult other people.”™ That wll require you or
the parties to contact ne, and |I'l| take whatever
addi tional action needs to be taken, and if it's
eventual |y just enforcing Conm ssioner Ayres'
recommendation for an order, then that's what it wll be,
but I'"'mtrying to fashion sonething that takes into
consi deration both sides' concerns: Your desire to
expedi tiously have the information so you can continue to
prepare for trial and Versa's legitimate interest in
maki ng sure that their trade secrets are not exposed
unnecessarily.

MR, W ECZOREK: Your Honor, that's very fair

Your Honor. I'mwlling to work with M. Aicklen. [|'m
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not about busy work. My experts may | ook at this stuff
and say, "Who cares?" And they may | ook at it and say,
"Wow, this changes things.” So | do not know, but to the

extent that it assuages M. Aicklen's client's concerns

that they fly down to Phoenix and we all look at it in
soneone's office, | guess | can persuade M. Anderson to
do that.

THE COURT: Any objection to that as a
prelimnary step, M. A cklen?

MR. Al CKLEN: Not frommnme, but | would have to
talk to the client, but to ne it sounds reasonabl e.

THE COURT: You can tell the client the
alternative at this point intinmeis --

MR. Al CKLEN: Turn over copies, right.
Under st ood.

THE COURT: -- Conmm ssioner Ayres' order is
confi rmed.

MR AICKLEN: Wthin seven days we will take a
set of the plans unredacted -- that were produced
redacted -- unredacted, allow --

Is it just Anderson or Bausch or both?

MR, WECZOREK: | have to check with them |
don't know.

MR. Al CKLEN: We've got two experts, so allow
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their two experts to view and take notes but not to

phot ograph and/or copy. Versa will take those to Phoeni x

to them

THE COURT: Correct.

MR. Al CKLEN: Ckay. | think that sounds
reasonable and I will recomend that ny client followit.

THE COURT: And if there is sone issue
regarding that, then please contact ny office i mediately
and 1'll take further action regardi ng Comm ssi oner
Ayres' order, but hopefully that will resolve the
situation and get the information to MDB that they need
to make their final trial preparations and also at the
sane tinme protect the interests that are being expressed
by Ver sa.

MR. Al CKLEN: Thank you.

THE COURT: M. Aicklen, can you prepare an
order consistent with that conclusion regarding the
di scovery issue?

MR, Al CKLEN: Yes, sir.

THE COURT: Ckay, counsel. It is 4:15.
Hopeful ly, your flights honme are --

MR AICKLEN: [I've still got two nore days,
Your Honor.

Your Honor, may | ask a housekeeping matter?
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THE COURT: Regarding this case or just in
general ?

MR. Al CKLEN: This case.

THE COURT: Yes.

MR. Al CKLEN: Do you know how long it will take
you to take a ook at the issue of notion to strike
because that may have an effect on other things?

THE COURT: It wll probably be -- |I'"mjust
trying to think of what ny week is |ike next week. |
remenber looking at it and it's a nightmare. | know t hat
we' ve got a holiday next week as well.

My week next week is Monday's a day off;
Tuesday, | have nunerous matters set; Wdnesday, |'ve got
a wit hearing on a murder case from 2012; |'ve got ny
crimnal cal endar Thursday plus a special -set sentencing
and then two nore things in the afternoon; and then
Friday | have four things on calendar, including |'m
marryi ng a couple of people.

MR, AICKLEN: You are nmarrying two people?

THE COURT: Yes. | presune it's two people.
Thi ngs have changed, but not that nuch.

MR AICKLEN. | was teasing you because you
said you're marrying two peopl e.

THE COURT: |'mperformng a wedding for a very
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ni ce couple, so I'mdoing that in the afternoon on
Fri day.

Let ne just |ook at what the foll ow ng week
| ooks Iike so | can get a better idea.

MR, AICKLEN: So you think probably at |east

two weeks?

THE COURT: |'mthinking about two weeks.
MR AICKLEN. | just wondered. And | would
assune that you will be preparing that order and you w ||

want nme to do drafts of the other three?

THE COURT: Correct. |[If | grant the
case-concl udi ng sanction order, then it will be an order
consistent wwth the analysis required pursuant to Young
vs. Johnny Ribeiro. If not, it will be much shorter and
just describe what the sanction is, but as | said, there
wll be -- you should anticipate there will be sone
sanction. | just don't know what it is yet.

Anyt hing el se on behalf of Versa?

MR. Al CKLEN: No, sir.

THE COURT: On behal f of NDB?

MR W ECZOREK: Your Honor, just inquiry on
your consideration of the notion to strike under the
Ri beiro factors, and | understand that your intention is

to actually grant the case-term nating sancti on.
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My read of the case |aw says that in addition
to analyzing the factors, it may be necessary to hold an
evidentiary hearing to nmake sure that the representations
made in court today are, in fact, accurate. | don't know
if that's obligatory or optional to Your Honor, but
that's how |I've experienced these cases in the past. |If
you're going to dismss -- do a death knell --

THE COURT: |'ve had that conme up before, but
that is -- that prove-up hearing is -- if the
case-concl udi ng sanctions are in favor of the plaintiff,

t hen you have to have a prove-up hearing to determ ne
what the actual damages are.

Here, if the case-concluding sanction is in

favor of Versa, the cross-defendant, I'mnot quite sure
because there's -- there's no --

MR, AICKLEN: | believe the case |law is that
there does not have to be a hearing. |If it's clear upon

the evidence, there does not have to be an evidentiary
hearing, and all the evidence that we've submtted is the
deposition testinony of MDB and their discovery
responses, so that's not -- | don't think that counsel is
going to say that's an issue. That's his own client's
testi nony and docunents.

THE COURT: Well, 1'll make sure that it's
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correct. How about that? |1'Il do ny best to namke sure
that it's correct.

MR. Al CKLEN: That's all | ask.

THE COURT: Thank you. Court's in recess.

(Proceedi ngs concl uded.)
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STATE OF NEVADA )
) SSs.
COUNTY OF WASHCE )

|, PEGGY B. HOOGS, Certified Court Reporter in
and for the State of Nevada, do hereby certify:

That the foregoing proceedi ngs were taken by
nme at the tinme and place therein set forth; that the
proceedi ngs were recorded stenographically by nme and
thereafter transcribed via conputer under ny supervision;
that the foregoing is a full, true and correct
transcription of the proceedings to the best of ny
know edge, skill and ability.

| further certify that | amnot a relative nor
an enpl oyee of any attorney or any of the parties, nor am
| financially or otherw se interested in this action.

| decl are under penalty of perjury under the
| aws of the State of Nevada that the foregoing statenents
are true and correct.

Dated this 30th day of Septenber, 2017.

/ s/ Peggy B. Hoogs

Peggy B. Hoogs, CCR #160, RDR
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