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David.avakian@lewisbrisbois.com 
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LEWIS BRISBOIS BISGAARD & SMITH LLP
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Las Vegas, Nevada 89118 
702.893.3383 
FAX: 702.893.3789 
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA 
PRODUCTS COMPANY, INC. 

DISTRICT COURT 

WASHOE COUNTY, NEVADA 

ERNEST BRUCE FITZIMMONS and 
CAROL FITZSIMMONS, Husband and 
Wife, 

Plaintiffs, 

vs. 

MDB TRUCKING, LLC, et. al. 

Defendants. 

 Case No. CV15-02349 

Dept. 10 

DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT 
VERSA PRODUCTS COMPANY, INC.’S 
REPLY TO MDB TRUCKING, LLC’S 
OPPOSITION TO ITS MOTION FOR 
SUMMARY JUDGMENT AND 
OPPOSITION TO REQUEST FOR 
JUDICIAL NOTICE AND ALL RELATED CASES. 

COMES NOW, Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS 

COMPANY, INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David 

B. Avakian, Esq. and Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, 

LLP, and Replies to MDB TRUCKING, LLC’s Opposition to its Motion for Summary 

Judgment as to MDB TRUCKING, LLC’s Cross-Claims and Opposition to MDB 

TRUCKING, LLC’s Request for Judicial Notice. 

F I L E D
Electronically
CV15-02349

2017-09-28 12:42:57 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6322373 : csulezic

AA001667



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4832-4296-9680.1 2 

LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

This Reply is based upon NRCP 56; the Memorandum of Points and Authorities; 

the exhibits attached hereto; and any other evidence the Court may entertain at the 

Hearing on this Motion.   

DATED this 28th day of September, 2017 

Respectfully Submitted, 

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen 
JOSH COLE AICKLEN 
Nevada Bar No. 007254 
DAVID B. AVAKIAN 
Nevada Bar No. 009502 
PAIGE S. SHREVE 
Nevada Bar No. 013773 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA 
PRODUCTS COMPANY, INC.

AA001668
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendant/Cross-Claimant, MDB TRUCKING, LLC (“hereinafter referred to as 

“MDB”), has brought Cross-Claims1 against VERSA PRODUCTS COMPANY, INC. 

(hereinafter referred to as “VERSA”), in which it asserts a contribution claim against 

VERSA for a personal injury claims brought by Plaintiffs, Ernest Fitzsimmons and Carol 

Fitzsimmons (“Fitzsimmons”); Angela Wilt (“Wilt”); Rosa, Benjamin, Cassandra and 

Natalie Robles (“Robles”); Sonya Corthell (“Corthell”); Beverly, Patrick and Ryan 

Crossland (“Crossland”); Olivia and Naykyla John (“John”); Kandise Baird (“Kins”); James 

Bible (“Bible”); and Geneva Remmerde (“Remmerde”) (collectively referred to as 

“Plaintiffs”).  See, MDB’s Cross-Claim against VERSA, a true and correct copy is  

attached to the Motion as Exhibit 1.  Plaintiffs were driving westbound on IR80 when a 

semi-trailer driven by Daniel Koski and owned by Cross-Claimant MDB spilled gravel on 

the freeway, causing multiple automobile accidents and the injuries alleged by the 

Plaintiffs.  MDB’s contribution claim is based on its allegation that the inadvertent gravel 

dump was due to an alleged “defect” with the VERSA valve on the subject trailer. 

MDB settled the underlying personal injury lawsuits and is now seeking 

contribution from VERSA.  However, in violation of NRCP 16.1(a)(1)(C) and NRCP 26, 

MDB never disclosed any damages computations, any documents and/or evidence to 

support those damages computations, nor any witnesses that are designated to testify as 

1
There are a total of nine different lawsuits filed by the Plaintiffs.  All except for two of the above mentioned 

lawsuits have been consolidated for discovery and trial purposes.  The remaining two cases, James Bible 
(CV16-01914) and Geneva Remmerde (CV16-00976), have been consolidated for discovery purposes 
only.  VERSA is named as a direct defendant in all nine cases, except for Remmerde.  VERSA is only a 
Third-Party Plaintiff/Defendant in that case.  

 In all nine of the above mentioned lawsuits, MDB filed cross-claims/third-party action against VERSA 
for Indemnity and Contribution.  VERSA filed a Motion to Dismiss MDB’s Indemnity claim against VERSA in 
all nine cases.  The Court granted VERSA’s Motions leaving MDB with a cross-claim for contribution only 
against VERSA. 

 Plaintiffs in all of the above lawsuits have settled their claims. 

AA001669
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to those damages.  With discovery now closed, VERSA still does not know the amount of 

damages MDB is seeking and the evidentiary basis for that amount.  Because MDB has 

violated NRCP 16.1(a)(1)(C) and NRCP 26, VERSA is entitled to summary judgment as a 

matter of law. 

In its Opposition, MDB argues that it did not have the duty to provide its 

computations of damages in support of their claimed damages or designated witnesses to 

testify regarding it’s claimed damages.  MDB basis this argument on the fact that, 

generally, VERSA was aware of the amount of the settlement reached between MDB and 

Plaintiffs because they also attended the mediation.  However, this argument flies in the 

face of the disclosure requirements pursuant to NRCP 16.1, as well as the Nevada 

Supreme Court binding decision in Pizarro-Ortega.  

II. LEGAL ARGUMENT 

A. MDB Still Has the Burden of Proof Regarding it’s Alleged Damages 

The burden of proof production and persuasion in this matter is on the Plaintiff.  

See, Doud v. Las Vegas Hilton Corp., 864 P.2d 796 (Nev. 1993).  Plaintiff cannot rely on 

supposition, conjecture, or surmise.  See, Murphy v. S. Pac. Co., 101 P. 322 (Nev. 1909).  

It is the Plaintiff and not Defendants, upon whom the duty rests to use diligence at every 

stage of the proceeding to expedite his case to a final determination.  See, Thran v. First 

Judicial Dist. Court, 380 P.2d 297 (Nev. 1963).  “The general rule is that an attorney’s 

neglect will be imputed to his client and he is held responsible for it.”  Valente v. First W. 

Sav. & Loan, 528 P.2d 699 (1974), relying upon Link v. Wabash R.R. Co., 370 U.S. 626, 

634 (1962); Spring v. Texas Butadiene & Chem. Corp., 434 F.2d 677 (3d Cir. 1970), cert 

denied, 404 U.S. 854 (1971).  

1. MDB Had a Duty To Timely Disclose Any Damages Documents 
and/or Witnesses Pursuant to NRCP 16.1 and NRCP 26(b)(1)  

In it’s Opposition, MDB argues that the Court should ignore all of the well-reasoned 

discovery requirements pursuant to NRCP 26(b)(1) and NRCP 16.1, because “VERSA 

has had full possession of MDB’s damages evidence at all times.”  See, MDB’s 

AA001670
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Opposition, Page 6, Lines 25-26.  At the same time, MDB is arguing that it could not 

disclose its settlement agreement and material settlement and payment terms because of 

the “Confidentiality/Non-Disclosure” provisions in the settlement.  Id. at Page 4, Lines 24-

25.  Further, MDB argues that Scott Palmer was designated to talk about damages it 

suffered.  Each of these arguments is meritless.  MDB had a duty to timely provide three  

areas of damages documents: 

1.  Computations of it’s damages (which includes the amount of settlement(s) 

paid, any attorneys fees and costs, interest and/or any other monetary 

damages) it will seek to recover at trial; 

2.   Foundational documents to support these alleged damages computations 

(invoices, settlement documents, settlement check(s), redacted attorneys 

billing sheets, etc.); and 

3.    Foundational witnesses to discuss these damages. 

MDB failed to provide any of the above and it offers no reasonable excuse as to 

why.  MDB does not assert that its failures were as a result of an inadvertent mistake.  

Instead, it simply “doubles-down” by mistakenly arguing that it never had a duty to 

produce any of it’s damages documents, witnesses or evidence.  This is simply not true. 

i. MDB Had a Duty to Produce Its Complete Damages Computations 

In support of it’s Opposition, MDB cites a non-binding California case, Maharaj v. 

California Bank & Trust, 228 F.R.D. 458 (E.D. Cal. 2013) for the premise that if the 

damages information is generally known, the parties do not have to produce the 

computations.  This, of course, is absolutely inapplicable in Nevada, which has specific 

rules of civil procedure, codified pursuant to NRCP 26 and NRCP 16.1 that absolutely 

requires these disclosures.   

The Maharaj case involved a Plaintiff who was seeking the value of his hourly 

wages and benefits from the Defendant, while he was still employed by that Defendant. In 

essence, Defendant, California Bank & Trust, would have had all of the exhibits, 

witnesses and documents to support Plaintiff’s claims and therefore the Court did not find 
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any prejudice to the Defendant.  However, this is clearly not the case here.  VERSA does 

not have any documents to support MDB’s damages; has never deposed anyone at MDB 

regarding any damages; does not have access to MDB’s attorney’s fees and costs and 

any other damages it intends to seek at trial.   

In fact, the Court does not have out-of-state direction on how to approach 

damages disclosures in Nevada.  The Nevada Supreme Court recently clarified that 

NRCP 16.1(a)(1)(C) requires full computations of all damages that Plaintiff intends to 

present to a jury to be disclosed during discovery.  See, Pizarro-Ortega v. Cervantes-

Lopez, 396 p.3d 783, 133 Nev. Adv. App. 37 (2017).  In Pizzaro-Ortega, the Court 

reasoned that: 

NRCP 16.1(a)(1)(C) requires a party to produce, "without 
awaiting a discovery request . . . [a] computation of any 
category of damages claimed." In this appeal, we clarify that 
future medical expenses are a category of damages to which 
NRCP 16.1(a)(1)(C)'s computation requirement applies and 
that a plaintiff is not absolved of complying with NRCP 
16.1(a)(1)(C) simply because the plaintiff's treating physician 
has indicated in medical records that future medical care is 
necessary. 

Id. at Page 785 (emphasis added).  Also, citing to Calvert v. Ellis, No. 2:13-cv-00464-

APG-NJK, 2015 U.S. Dist. LEXIS 18216, 2015 WL 631284, at *1-2 (D. Nev. Feb. 12, 

[*787] 2015); Smith v. Wal-Mart Stores, Inc., No. 2:13- cv-1597-MMD-VCF, 2014 U.S. 

Dist. LEXIS 97175, 2014 WL 3548206, at *1-2 (D. Nev. July 16, 2014); Patton v. Wal-Mart 

Stores, Inc., No. 2:12-cv-02142-GMN-VCF, 2013 U.S. Dist. LEXIS 165617, 2013 WL 

6158461, at *1-3 (D. Nev. Nov. 20, 2013); Baltodano v. Wal-Mart Stores, Inc., No. 2:10-

cv-2062-JCM-RJJ, 2011 U.S. Dist. LEXIS 98306, 2011 WL 3859724, at *1-3 (D. Nev. 

Aug. 31, 2011). 

The Pizzaro-Ortega Court reasoned that a party is required to provide a 

computation of damages based on the information available is because "[a] party has an 

ongoing duty to supplement its initial disclosures"); Olaya v. Wal-Mart Stores, Inc., No. 

2:11-cv-997-KJD-CWH, 2012 U.S. Dist. LEXIS 111079, 2012 WL 3262875, at *2-3 (D. 

Nev. Aug. 7, 2012) (same); cf. Calvert, No. 2:13-cv-00464-APG-NJK, 2015 U.S. Dist. 
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LEXIS 18216, 2015 WL 631284, at *2 (observing that the purpose of providing a 

computation of damages is not necessarily to pinpoint an exact dollar figure but to 

"enable the defendants to understand the contours of their potential exposure and make 

informed decisions regarding settlement and discovery.”  Id. at Page 786 (emphasis 

added). 

The current State of Nevada law requires a timely damages computation and full 

disclosure.  Simply put, MDB’s reliance on any out-of-state authority is meritless.  MDB 

argues that the Pizzaro-Ortega stands for the premise that if the damages are 

theoretically known that relieves it from the legal requirement to produce it’s complete 

damages computations.  This is simply not true.  The Nevada Supreme Court, in Pizzaro-

Ortega, simply cited to the Calvert decision, where the Federal Court reasoned that the 

computation of damages is necessary for all parties to understand the potential exposure.  

Here, however, MDB’s damages are not at all clear.  While the amount of settlement MDB 

paid Plaintiffs is generally known, but not their claimed attorneys fees, costs and other 

damages they intend to seek at trial.  

3. Scott Palmer’s Designation Does Not Include or Even References 
Damages 

MDB argues that it designated a witness to discuss the damages, its manager 

Scott Palmer.  Specifically, MDB states that Mr. Palmer will testify to “all relevant 

business matters, inclusive of the facts and circumstance surrounding the resolution of 

the underlying personal injury lawsuits.”  See, Plaintiff’s Opposition, Page 7, Lines 18-20.  

He will not.  Mr. Palmer is limited in his testimony to the topics that he is designated to 

discuss, pursuant to NRCP 16.1(a)(1)(A), which states: 

(1) Initial Disclosures.  Except in proceedings exempted or to the extent otherwise 
stipulated or directed by order, a party must, without awaiting a discovery request, 
provide to other parties: 

(A) The name and, if known, the address and telephone number of each individual 
likely to have information discoverable under Rule 26(b), including for 
impeachment or rebuttal, identifying the subjects of the information; 

See, 16.1(a)(1)(A) (emphasis added).  
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MDB designated Mr. Palmer in its last supplement, to testify as follows: 

Scott Palmer is expected to testify regarding the facts and 
circumstances surrounding the incident as well as a prior 
maintenance and/or modifications to the subject Ranco semi-
trailer. 

See, MDB’s Third Supplement to NRCP 16.1, Previously attached as Exhibit 1 to  

VERSA’s Motion. 

The words settlement, resolution and/or damages are not included or can even be 

inferred from this disclosure.  In fact, Mr. Palmer is going to be restricted to his 

understanding of what occurred in the subject and his understanding of the mechanics of 

his trucks and the modifications to the trucks and trailers.  He is not a “catch all” witness 

related to any and all aspects of MDB’s contribution claims against VERSA. 

Finally, the Parties deposed Mr. Palmer and he did not testify related to any 

settlement, damages or any other financial issues during his testimony. 

B. MDB’s “Request For Judicial Notice” Is Missing From The Motion 

MDB’s Opposition title lists a “Request for Judicial Notice”, but does not specify 

what MDB requests the Court will take judicial notice of.  Outside of the title, nowhere in 

the body of the Opposition does MDB argue about “Judicial Notice” or what specifically 

the Court to recognize.  Thus, VERSA cannot address this portion of MDB’s brief and 

accordingly, requests that the Court deny MDB’s request for judicial notice as there are 

no points and authorities to support the request.  
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III. CONCLUSION 

Based on the foregoing, VERSA respectfully requests that the Court grants 

summary judgment in favor of VERSA and against MDB as to all causes of action in the 

Cross-claim as a matter of law and deny MDB’s Request for Judicial Notice.     

AFFIRMATION 

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document 

filed in this court does not contain the social security number of any person 

DATED this 28th day of September, 2017 

Respectfully Submitted, 

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen 
JOSH COLE AICKLEN 
Nevada Bar No. 007254 
DAVID B. AVAKIAN 
Nevada Bar No. 009502 
PAIGE S. SHREVE 
Nevada Bar No. 013773 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA 
PRODUCTS COMPANY, INC.
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CERTIFICATE OF SERVICE 

I hereby certify that on this 28th day of September, 2017, a true and correct copy 

of DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS 

COMPANY, INC.’S REPLY TO MDB TRUCKING, LLC’S OPPOSITION TO ITS MOTION 

FOR SUMMARY JUDGMENT AND OPPOSITION TO REQUEST FOR JUDICIAL 

NOTICE was served via U.S. Mail addressed as follows: 

Matthew C. Addison, Esq. 
McDONALD CARANO WILSON LLP 
100 W. Liberty St., 10th Floor 
Reno, NV 89501 
RMC LAMAR HOLDINGS, INC. 

Nicholas M. Wieczorek, Esq. 
Jeremy J. Thompson, Esq. 
CLARK HILL PLLC 
3800 Howard Hughes Pkwy, Ste. 500 
Las Vegas, NV 89169 
Attorneys for MDB TRUCKING, LLC and 
DANIEL ANTHONY KOSKI 

/s/ Susan Kingsbury 
An Employee of 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
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JOSH COLE AICKLEN 
Nevada Bar No. 007254 
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN 
Nevada Bar No. 009502 
David.avakian@lewisbrisbois.com 
PAIGE S. SHREVE 
Nevada Bar No. 013773 
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP

6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
702.893.3383 
FAX: 702.893.3789 
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA 
PRODUCTS COMPANY, INC. 

DISTRICT COURT 

WASHOE COUNTY, NEVADA 

ERNEST BRUCE FITZIMMONS and 
CAROL FITZSIMMONS, Husband and 
Wife, 

Plaintiffs, 

vs. 

MDB TRUCKING, LLC, et. al. 

Defendants. 

 Case No. CV15-02349 

Dept. 10 

DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT 
VERSA PRODUCTS COMPANY, INC.’S 
REPLY TO MDB TRUCKING, LLC’S 
OPPOSITION TO ITS MOTION FOR 
SUMMARY JUDGMENT AND 
OPPOSITION TO REQUEST FOR 
JUDICIAL NOTICE AND ALL RELATED CASES. 

COMES NOW, Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS 

COMPANY, INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David 

B. Avakian, Esq. and Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, 

LLP, and Replies to MDB TRUCKING, LLC’s Opposition to its Motion for Summary 

Judgment as to MDB TRUCKING, LLC’s Cross-Claims and Opposition to MDB 

TRUCKING, LLC’s Request for Judicial Notice. 

F I L E D
Electronically
CV15-02349

2017-09-28 12:42:57 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6322373 : csulezic
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This Reply is based upon NRCP 56; the Memorandum of Points and Authorities; 

the exhibits attached hereto; and any other evidence the Court may entertain at the 

Hearing on this Motion.   

DATED this 28th day of September, 2017 

Respectfully Submitted, 

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen 
JOSH COLE AICKLEN 
Nevada Bar No. 007254 
DAVID B. AVAKIAN 
Nevada Bar No. 009502 
PAIGE S. SHREVE 
Nevada Bar No. 013773 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA 
PRODUCTS COMPANY, INC.
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendant/Cross-Claimant, MDB TRUCKING, LLC (“hereinafter referred to as 

“MDB”), has brought Cross-Claims1 against VERSA PRODUCTS COMPANY, INC. 

(hereinafter referred to as “VERSA”), in which it asserts a contribution claim against 

VERSA for a personal injury claims brought by Plaintiffs, Ernest Fitzsimmons and Carol 

Fitzsimmons (“Fitzsimmons”); Angela Wilt (“Wilt”); Rosa, Benjamin, Cassandra and 

Natalie Robles (“Robles”); Sonya Corthell (“Corthell”); Beverly, Patrick and Ryan 

Crossland (“Crossland”); Olivia and Naykyla John (“John”); Kandise Baird (“Kins”); James 

Bible (“Bible”); and Geneva Remmerde (“Remmerde”) (collectively referred to as 

“Plaintiffs”).  See, MDB’s Cross-Claim against VERSA, a true and correct copy is  

attached to the Motion as Exhibit 1.  Plaintiffs were driving westbound on IR80 when a 

semi-trailer driven by Daniel Koski and owned by Cross-Claimant MDB spilled gravel on 

the freeway, causing multiple automobile accidents and the injuries alleged by the 

Plaintiffs.  MDB’s contribution claim is based on its allegation that the inadvertent gravel 

dump was due to an alleged “defect” with the VERSA valve on the subject trailer. 

MDB settled the underlying personal injury lawsuits and is now seeking 

contribution from VERSA.  However, in violation of NRCP 16.1(a)(1)(C) and NRCP 26, 

MDB never disclosed any damages computations, any documents and/or evidence to 

support those damages computations, nor any witnesses that are designated to testify as 

1
There are a total of nine different lawsuits filed by the Plaintiffs.  All except for two of the above mentioned 

lawsuits have been consolidated for discovery and trial purposes.  The remaining two cases, James Bible 
(CV16-01914) and Geneva Remmerde (CV16-00976), have been consolidated for discovery purposes 
only.  VERSA is named as a direct defendant in all nine cases, except for Remmerde.  VERSA is only a 
Third-Party Plaintiff/Defendant in that case.  

 In all nine of the above mentioned lawsuits, MDB filed cross-claims/third-party action against VERSA 
for Indemnity and Contribution.  VERSA filed a Motion to Dismiss MDB’s Indemnity claim against VERSA in 
all nine cases.  The Court granted VERSA’s Motions leaving MDB with a cross-claim for contribution only 
against VERSA. 

 Plaintiffs in all of the above lawsuits have settled their claims. 
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to those damages.  With discovery now closed, VERSA still does not know the amount of 

damages MDB is seeking and the evidentiary basis for that amount.  Because MDB has 

violated NRCP 16.1(a)(1)(C) and NRCP 26, VERSA is entitled to summary judgment as a 

matter of law. 

In its Opposition, MDB argues that it did not have the duty to provide its 

computations of damages in support of their claimed damages or designated witnesses to 

testify regarding it’s claimed damages.  MDB basis this argument on the fact that, 

generally, VERSA was aware of the amount of the settlement reached between MDB and 

Plaintiffs because they also attended the mediation.  However, this argument flies in the 

face of the disclosure requirements pursuant to NRCP 16.1, as well as the Nevada 

Supreme Court binding decision in Pizarro-Ortega.  

II. LEGAL ARGUMENT 

A. MDB Still Has the Burden of Proof Regarding it’s Alleged Damages 

The burden of proof production and persuasion in this matter is on the Plaintiff.  

See, Doud v. Las Vegas Hilton Corp., 864 P.2d 796 (Nev. 1993).  Plaintiff cannot rely on 

supposition, conjecture, or surmise.  See, Murphy v. S. Pac. Co., 101 P. 322 (Nev. 1909).  

It is the Plaintiff and not Defendants, upon whom the duty rests to use diligence at every 

stage of the proceeding to expedite his case to a final determination.  See, Thran v. First 

Judicial Dist. Court, 380 P.2d 297 (Nev. 1963).  “The general rule is that an attorney’s 

neglect will be imputed to his client and he is held responsible for it.”  Valente v. First W. 

Sav. & Loan, 528 P.2d 699 (1974), relying upon Link v. Wabash R.R. Co., 370 U.S. 626, 

634 (1962); Spring v. Texas Butadiene & Chem. Corp., 434 F.2d 677 (3d Cir. 1970), cert 

denied, 404 U.S. 854 (1971).  

1. MDB Had a Duty To Timely Disclose Any Damages Documents 
and/or Witnesses Pursuant to NRCP 16.1 and NRCP 26(b)(1)  

In it’s Opposition, MDB argues that the Court should ignore all of the well-reasoned 

discovery requirements pursuant to NRCP 26(b)(1) and NRCP 16.1, because “VERSA 

has had full possession of MDB’s damages evidence at all times.”  See, MDB’s 
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Opposition, Page 6, Lines 25-26.  At the same time, MDB is arguing that it could not 

disclose its settlement agreement and material settlement and payment terms because of 

the “Confidentiality/Non-Disclosure” provisions in the settlement.  Id. at Page 4, Lines 24-

25.  Further, MDB argues that Scott Palmer was designated to talk about damages it 

suffered.  Each of these arguments is meritless.  MDB had a duty to timely provide three  

areas of damages documents: 

1.  Computations of it’s damages (which includes the amount of settlement(s) 

paid, any attorneys fees and costs, interest and/or any other monetary 

damages) it will seek to recover at trial; 

2.   Foundational documents to support these alleged damages computations 

(invoices, settlement documents, settlement check(s), redacted attorneys 

billing sheets, etc.); and 

3.    Foundational witnesses to discuss these damages. 

MDB failed to provide any of the above and it offers no reasonable excuse as to 

why.  MDB does not assert that its failures were as a result of an inadvertent mistake.  

Instead, it simply “doubles-down” by mistakenly arguing that it never had a duty to 

produce any of it’s damages documents, witnesses or evidence.  This is simply not true. 

i. MDB Had a Duty to Produce Its Complete Damages Computations 

In support of it’s Opposition, MDB cites a non-binding California case, Maharaj v. 

California Bank & Trust, 228 F.R.D. 458 (E.D. Cal. 2013) for the premise that if the 

damages information is generally known, the parties do not have to produce the 

computations.  This, of course, is absolutely inapplicable in Nevada, which has specific 

rules of civil procedure, codified pursuant to NRCP 26 and NRCP 16.1 that absolutely 

requires these disclosures.   

The Maharaj case involved a Plaintiff who was seeking the value of his hourly 

wages and benefits from the Defendant, while he was still employed by that Defendant. In 

essence, Defendant, California Bank & Trust, would have had all of the exhibits, 

witnesses and documents to support Plaintiff’s claims and therefore the Court did not find 
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any prejudice to the Defendant.  However, this is clearly not the case here.  VERSA does 

not have any documents to support MDB’s damages; has never deposed anyone at MDB 

regarding any damages; does not have access to MDB’s attorney’s fees and costs and 

any other damages it intends to seek at trial.   

In fact, the Court does not have out-of-state direction on how to approach 

damages disclosures in Nevada.  The Nevada Supreme Court recently clarified that 

NRCP 16.1(a)(1)(C) requires full computations of all damages that Plaintiff intends to 

present to a jury to be disclosed during discovery.  See, Pizarro-Ortega v. Cervantes-

Lopez, 396 p.3d 783, 133 Nev. Adv. App. 37 (2017).  In Pizzaro-Ortega, the Court 

reasoned that: 

NRCP 16.1(a)(1)(C) requires a party to produce, "without 
awaiting a discovery request . . . [a] computation of any 
category of damages claimed." In this appeal, we clarify that 
future medical expenses are a category of damages to which 
NRCP 16.1(a)(1)(C)'s computation requirement applies and 
that a plaintiff is not absolved of complying with NRCP 
16.1(a)(1)(C) simply because the plaintiff's treating physician 
has indicated in medical records that future medical care is 
necessary. 

Id. at Page 785 (emphasis added).  Also, citing to Calvert v. Ellis, No. 2:13-cv-00464-

APG-NJK, 2015 U.S. Dist. LEXIS 18216, 2015 WL 631284, at *1-2 (D. Nev. Feb. 12, 

[*787] 2015); Smith v. Wal-Mart Stores, Inc., No. 2:13- cv-1597-MMD-VCF, 2014 U.S. 

Dist. LEXIS 97175, 2014 WL 3548206, at *1-2 (D. Nev. July 16, 2014); Patton v. Wal-Mart 

Stores, Inc., No. 2:12-cv-02142-GMN-VCF, 2013 U.S. Dist. LEXIS 165617, 2013 WL 

6158461, at *1-3 (D. Nev. Nov. 20, 2013); Baltodano v. Wal-Mart Stores, Inc., No. 2:10-

cv-2062-JCM-RJJ, 2011 U.S. Dist. LEXIS 98306, 2011 WL 3859724, at *1-3 (D. Nev. 

Aug. 31, 2011). 

The Pizzaro-Ortega Court reasoned that a party is required to provide a 

computation of damages based on the information available is because "[a] party has an 

ongoing duty to supplement its initial disclosures"); Olaya v. Wal-Mart Stores, Inc., No. 

2:11-cv-997-KJD-CWH, 2012 U.S. Dist. LEXIS 111079, 2012 WL 3262875, at *2-3 (D. 

Nev. Aug. 7, 2012) (same); cf. Calvert, No. 2:13-cv-00464-APG-NJK, 2015 U.S. Dist. 
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LEXIS 18216, 2015 WL 631284, at *2 (observing that the purpose of providing a 

computation of damages is not necessarily to pinpoint an exact dollar figure but to 

"enable the defendants to understand the contours of their potential exposure and make 

informed decisions regarding settlement and discovery.”  Id. at Page 786 (emphasis 

added). 

The current State of Nevada law requires a timely damages computation and full 

disclosure.  Simply put, MDB’s reliance on any out-of-state authority is meritless.  MDB 

argues that the Pizzaro-Ortega stands for the premise that if the damages are 

theoretically known that relieves it from the legal requirement to produce it’s complete 

damages computations.  This is simply not true.  The Nevada Supreme Court, in Pizzaro-

Ortega, simply cited to the Calvert decision, where the Federal Court reasoned that the 

computation of damages is necessary for all parties to understand the potential exposure.  

Here, however, MDB’s damages are not at all clear.  While the amount of settlement MDB 

paid Plaintiffs is generally known, but not their claimed attorneys fees, costs and other 

damages they intend to seek at trial.  

3. Scott Palmer’s Designation Does Not Include or Even References 
Damages 

MDB argues that it designated a witness to discuss the damages, its manager 

Scott Palmer.  Specifically, MDB states that Mr. Palmer will testify to “all relevant 

business matters, inclusive of the facts and circumstance surrounding the resolution of 

the underlying personal injury lawsuits.”  See, Plaintiff’s Opposition, Page 7, Lines 18-20.  

He will not.  Mr. Palmer is limited in his testimony to the topics that he is designated to 

discuss, pursuant to NRCP 16.1(a)(1)(A), which states: 

(1) Initial Disclosures.  Except in proceedings exempted or to the extent otherwise 
stipulated or directed by order, a party must, without awaiting a discovery request, 
provide to other parties: 

(A) The name and, if known, the address and telephone number of each individual 
likely to have information discoverable under Rule 26(b), including for 
impeachment or rebuttal, identifying the subjects of the information; 

See, 16.1(a)(1)(A) (emphasis added).  
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MDB designated Mr. Palmer in its last supplement, to testify as follows: 

Scott Palmer is expected to testify regarding the facts and 
circumstances surrounding the incident as well as a prior 
maintenance and/or modifications to the subject Ranco semi-
trailer. 

See, MDB’s Third Supplement to NRCP 16.1, Previously attached as Exhibit 1 to  

VERSA’s Motion. 

The words settlement, resolution and/or damages are not included or can even be 

inferred from this disclosure.  In fact, Mr. Palmer is going to be restricted to his 

understanding of what occurred in the subject and his understanding of the mechanics of 

his trucks and the modifications to the trucks and trailers.  He is not a “catch all” witness 

related to any and all aspects of MDB’s contribution claims against VERSA. 

Finally, the Parties deposed Mr. Palmer and he did not testify related to any 

settlement, damages or any other financial issues during his testimony. 

B. MDB’s “Request For Judicial Notice” Is Missing From The Motion 

MDB’s Opposition title lists a “Request for Judicial Notice”, but does not specify 

what MDB requests the Court will take judicial notice of.  Outside of the title, nowhere in 

the body of the Opposition does MDB argue about “Judicial Notice” or what specifically 

the Court to recognize.  Thus, VERSA cannot address this portion of MDB’s brief and 

accordingly, requests that the Court deny MDB’s request for judicial notice as there are 

no points and authorities to support the request.  
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III. CONCLUSION 

Based on the foregoing, VERSA respectfully requests that the Court grants 

summary judgment in favor of VERSA and against MDB as to all causes of action in the 

Cross-claim as a matter of law and deny MDB’s Request for Judicial Notice.     

AFFIRMATION 

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document 

filed in this court does not contain the social security number of any person 

DATED this 28th day of September, 2017 

Respectfully Submitted, 

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen 
JOSH COLE AICKLEN 
Nevada Bar No. 007254 
DAVID B. AVAKIAN 
Nevada Bar No. 009502 
PAIGE S. SHREVE 
Nevada Bar No. 013773 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA 
PRODUCTS COMPANY, INC.
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CERTIFICATE OF SERVICE 

I hereby certify that on this 28th day of September, 2017, a true and correct copy 

of DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS 

COMPANY, INC.’S REPLY TO MDB TRUCKING, LLC’S OPPOSITION TO ITS MOTION 

FOR SUMMARY JUDGMENT AND OPPOSITION TO REQUEST FOR JUDICIAL 

NOTICE was served via U.S. Mail addressed as follows: 

Matthew C. Addison, Esq. 
McDONALD CARANO WILSON LLP 
100 W. Liberty St., 10th Floor 
Reno, NV 89501 
RMC LAMAR HOLDINGS, INC. 

Nicholas M. Wieczorek, Esq. 
Jeremy J. Thompson, Esq. 
CLARK HILL PLLC 
3800 Howard Hughes Pkwy, Ste. 500 
Las Vegas, NV 89169 
Attorneys for MDB TRUCKING, LLC and 
DANIEL ANTHONY KOSKI 

/s/ Susan Kingsbury 
An Employee of 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
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