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Suite 500
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9

10

11
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14

15

16
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22

23

24
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1 - o0o-

RENO, NEVADA, FRIDAY, APRIL 6, 2018, 10: 07 A. M.
2 -000-

3

4 THE COURT: Good morning, everyone. Please be seated.

5 MR. AICKLEN: Good morning, Your Honor.

6 THE COURT: This is CV15-02349. I' m just going to

7 refer to them all as MDB versus Versa Valve. Even though

8 that's not the exact way that the parties are situated, that

9 is those are the parties that we're here about.

10 The original case is Fitzsimmons versus MDB Trucking.

11 So we' re here on CV15-02349. Additionally, we are here on

12 Remmerde versus MDB Trucking, CV16-00976. And we are here on

13 Bible versus MDB Trucking, CV16-01914. Ms. McCarty is here on

14 behalf of MDB Trucking.

15 Good morning to you, Ms. McCarty.

16 MS. McCARTY: Good morning, Your Honor.

17 THE COURT: And Mr. Aicklen is here on behalf of Versa

18 Valve.

19 Good morning again to you, Mr. Aicklen.

20 MR. AICKLEN: Good morning, sir.

21 THE COURT: I surprised Mr. Aicklen by bumping into

22 him at the local Starbucks this morning, so I said good morning

23 to him already. I think I caught him off guard because I don' t

24 wear the robe out in public, so --

Litigation Services I 800-330-1112
www. litigationservices. com

AA002921
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1 MR. AICKLEN: You know, it' s like seeing your teacher

2 at the grocery store. You don't expect to see them there.

3 THE COURT: It took him a split second when I said

4 good morning, that he went like, "Who the heck are you?"

5 MR. AICKLEN: Oh, it' s the guy I came to see today.

6 THE COURT: It' s that guy. So anyway, I did see

7 Mr. Aicklen this morning before today -- before we came in here

8 today.

9 We are here on separate motions in each case. They're

10 basically identical motions, if not very similar. They are

11

12

13

14

15

16

17

18

19

20

21

22 LLC' s opposition to cross-defendant Versa Products Company,

23 Incorporated' s Motion For Attorney's Fees and Costs Pursuant to

24 NRCP 37 and NRCP 68.

both Motions For Attorney's Fees and Costs, and Motions to

Retax Costs.

The Court has, in CV15-02349, received and reviewed

the January 5, 2018, file-stamped Defendant/Cross-Defendant

Versa Products Company, Incorporated' s Motion For Attorney's

Fees and Costs Pursuant to NRCP 37 and NRCP 68, with the

associated exhibits attached thereto. There was an errata to

that document filed on January 10th of 2018. The Court has

received and reviewed that, as well.

Additionally, the Court has received and reviewed the

January 25, 2018, file-stamped Cross-Claimant MDB Trucking,

Litigation Services I 800-330-1112
www. litigationservices. com
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1 And the Court has received and reviewed the

2 February 5, 2018, file-stamped Defendant/Cross-Defendant Versa

3 Products Company, Incorporated's Reply to MDB's Opposition to

4 Its Motion For Attorney's Fees and Costs Pursuant to NRCP 37

5 and NRCP 68. That matter was submitted for the Court's

6 consideration on February 5th of 2018.

7 In the same case the Court has received and reviewed

8 the January 5, 2018, file-stamped Defendant/Cross-Defendant

9 Versa Products Company, Incorporated's Verified Memorandums of

10 Costs, and the associated exhibits attached thereto.

11 The Court has received and reviewed the January 16,

12 2018, file-stamped Cross-Claimant MDB Trucking, LLC's Motion to

13 Retax and Settle Cross-Defendant Versa Products Company,

14 Incorporated's Verified Memorandum of Costs.

15 The Court has also received and reviewed the

16 February 2, 2018, file-stamped Defendant/Cross-Defendant Versa

17 Products Company, Incorporated's Opposition to Cross-Claimant

18 MDB Trucking, LLC's Motion to Retax Costs, with all of the

19 exhibits.

20

21

22

23

24

The Court has also received and reviewed the

February 12, 2018, file-stamped Cross-Claimant MDB Trucking,

LLC's Reply in Support of Motion to Retax and Settle

Cross-Defendant Versa Products Company, Incorporated's Verified

Memorandum of Costs.
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1 That issue was submitted for the Court's consideration

2 on February 12th of 2018.

3 In the nonconsolidated cases, the Remmerde and the

4 Bible cases -- starting with the Remmerde case, the Motion For

5 Attorney's Fees and Costs is file-stamped February 9th of 2018.

6 The Opposition to the Motion For Attorney's Fees and Costs is

7 file-stamped March 1st of 2018. The reply is file-stamped

8 March 12th of 2018, and it was submitted contemporaneously for

9 the Court's consideration.

10 Regarding the Motion For Costs and to Retax Costs in

11 the Remmerde case, the Verified Memorandum of Costs is

12 file-stamped February 9th of 2018. The Request to Retax is

13 file-stamped February 20th of 2018. The Opposition to the

14 Request For Retax is file-stamped March 8th of 2018, and the

15 Reply to the Motion to Retax Costs is file-stamped March 19th

16 of 2018, and was contemporaneously submitted to the Court for

17 consideration.

18 I' m running out of breath, but here we go.

19 Regarding the Bible case, I believe that the filing in

20 the Bible case mirrors the filing in the Remmerde case, the

21 dates of the filings; is that correct?

22 MR. AICKLEN: Yes, sir, it is.

23 THE COURT: And, Ms. McCarty, is that correct from

24 your perspective, as well?

Litigation Services 800-330-1112
www.litigationservices.com
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1

2

3

4

5

6

7 costs, and the issues that can be argued about expert fees and

8

9

10

11

12

13

14

15 Ms. McCarty, you're the opposing party, because you

16 filed the oppositions to the motions and you're requesting the

17 re-taxing of those costs, so then I'll give you the opportunity

18 to respond to all of Mr. Aicklen's argument. And then

19 Mr. Aicklen will get the opportunity to make the final

20 argument. And I will probably take the issue under advisement

21 at that point and issue a written order in each case.

22 But I'll give you the opportunity just to kind of make

23 an overall argument. I think that would be more efficient than

24 starting with the Fitzsimmons case and then we'll go to the

MS. McCARTY: I believe it is.

THE COURT: Okay. Then I am not going to waste any

more breath going through everything that has been filed. The

parties and the Court are very familiar with the facts and the

circumstances relative to the case.

Given the significant amount of attorney's fees and

whether or not somebody should have been or can be determined

to be an expert, and how much that expert should be provided

for, assuming the costs are granted, caused the Court to set

these three cases for oral argument.

What we will do is -- Mr. Aicklen, I think that you

are the primary moving party, so you can just make an omnibus

argument regarding the motions themselves.
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1 Remmerde case, and then we'll go to the Bible case.

2 One thing that jumped out at me, Mr. Aicklen, as I was

3 reviewing the motion practice, it I don't want to say it

4 made me scratch my head, but I just wasn't quite sure what --

5 what to make of it So I'll give you just something that you

6 might want to talk about during your argument regarding your

7 request for attorney' s fees and costs. And I will only refer

8 to the Fitzsimmons motion practice as I go through this, unless

9 there is some specific reason that you think I need to look at

10 one of the other motions.

11 MR. AICKLEN: I think the issues are similar. I think

12 you can pretty much take them all together.

13 THE COURT: I think so. But I'm just looking

14 specifically at the Fitzsimmons motion. What I'm talking about

15 is on page 7 of your Motion For Attorney's Fees and Costs.

16 In a general sense you indicate in the Procedural

17 History portion of the motion, beginning at page 6 and then

18 continuing into page 7, that Versa, your client, offered to pay

19 a thousand dollars per plaintiff as your amount of contribution

20 for the injuries that were suffered by the plaintiffs. So

21 $7, 000 in total. And that that offer of judgment was made on

22 May 4th of 2017.

23 Then you say: "On May 5th the parties attended a

24 mediation in an attempt to resolve the matter." Going on to
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1 page 7, you say, beginning at line 1, quote:

2 "Unfortunately, MDB and Versa were unable to resolve

3 the cases. In an attempt to resolve the matters, two business

4 days later Versa offered the amount MDB requested at mediation,

5 but MDB refused to even discuss settlement. On May 15th of

6 2017 Versa filed its motion to strike MDB's cross-claim

7 pursuant to NRCP 37. And then on May 22, 2017, Versa" --

8 "Versa's seven offers of judgment to MDB lapsed," close quote.

9 So was it a separate offer, written offer of judgment?

10 Was it just a conversation that you were having? And by "it,"

11 I mean, it sounds like you make the offer for $7, 000. They're

12 not interested. Mediation occurs. And as I read that, it

13 leads me to the conclusion that MDB suggested some amount that

14 Versa should proffer as contribution to resolve the cases. And

15 the way that paragraph is written, it sounds like after that

16 you come in and say, "We'll give you that." And they say "No"

17 to that, as well.

18 MR. AICKLEN: Yes, sir. That is correct.

19 THE COURT: What was that amount?

20 MR. AICKLEN: So the amount actually changed. At

21 mediation -- and I was going to raise this issue, too. I'm

22 glad you brought it up. I was going to raise it, as well.

23 Because in the opposition to my motion, it appears as though

24 the only money that was ever offered was the 7,000. That is
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1 not correct. Those were offered in individual offers of

2 judgment for strategic reasons.

3 But there was an omnibus mediation, meaning all of the

4 cases, with Bob Enzenberger. And at that mediation between

5 the -- what I'll call the product-liability defendants, which

6 at the time was my client, Versa Valve Company and also Ramco,

7 the trucking -- or you recall, they made the trailers?

8 THE COURT: Right.

9 MR. AICKLEN: -- there was a demand from MDB of

10 $175,000, which was approximately 10 percent of the settlement

11 monies that were paid in the omnibus plaintiffs mediation.

12 THE COURT: All of the plaintiffs.

13 MR. AICKLEN: Right, exactly. And so I offered

14 $100,000. Ramco offered $50,000. And they said, "No. 175- or

15 nothing." And so it broke down.

16 THE COURT: But that offer was not in the form of a

17

18

19

20

21

22 MR. AICKLEN: It was made during the course of

23 mediation. And normally it wouldn't even be discussed because

24 obviously you don't talk about settlement when you are talking

written offer of judgment similar to that which you made for

the thousand dollars for each of the plaintiffs in the

preceding -- or prior to the mediation?

MR. AICKLEN: That is correct.

THE COURT: Okay.
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1 about liability. But you do talk about settlement when you

2 talk about whether it's unreasonable to -- to accept or reject

3 offers of judgment.

4 So then two days later, two business days -- I believe

5 that mediation was held on a Friday. On a Monday my partner --

6 I told my partner, "You know what?" -- I won't say where I got

7 the extra money, because, you know, it doesn' t really matter.

8 I' m not waiving the privilege -- "Call up Mr. Wieczorek and

9 tell him that we' 11 do the 175-," which he did. And then there

10 was never a response. And thereafter, when the 00J' s lapsed, I

11 said, "All right. Get the motion on file, and let' s go. " And

12 the "motion" being the motion to strike.

13

14

15

16

17

18 MR. AICKLEN: Does that answer your inquiry, sir?

19 THE COURT: Well, it does. I' 11 wait to hear from

20 Ms. McCarty about what happened with that, as well.

21 It' s not an official offer of judgment in a written

22 format, like we have for the $1,000 per plaintiff. It is

23 somewhat of a head scratcher if -- if you wanted 175- and

24 two days later you offered 175- and didn't get it, and then the

THE COURT: By "00J' s" you mean "offers of judgment"?

MR. AICKLEN: Yes, sir.

THE COURT: Sometimes when we use acronyms, we throw

them out quickly, and it' s not clear what they are. So I

always like to just make sure what we' re talking about.
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1 case continues on. But I guess we'll consider that at some

2

3

4

5

6

7

8 standards. Because if you look at the -- my motion and the

9 opposition to it, there are different standards being

10 proffered. And I as the moving party contend that the standard

11 here for you to award me my fees and costs is, it would be --

12 it's within your sound discretion, and, therefore, to overturn

13 it would be an abuse of discretion by the -- found, you know,

14 by the Supreme Court filed by the trial court. So we're

15 talking about an abuse of discretion standard.

16 And the second thing is that, the opposition states --

17

18

19

20

21

22

23

24

point in the future.

What argument would you like to make about both the

motion for attorneys' fees and costs and the motion to retax

the costs?

MR. AICKLEN: Well, the first thing I would like to

do, Your Honor, is make sure that we are all using the same

talks about intentional and the desire to harm and all those

things. Those things don't matter. And what matters is, is it

a willful discovery abuse? And granted, it is sub silentio

within your order, but you found a willful discovery abuse.

You talked about in the order that "willful" doesn't

mean the intent to harm, "willful" means the intent to act.

And, in fact, you cited to Childers v. State, 100 Nev. 280:

"The Nevada Supreme Court found the term willful "implies
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1 simply a purpose or willingness to commit the act, or to make

2 the omission in question."

3 And then you continue later, citing Havas, that

4 thereafter, the Nevada Supreme Court has not opined that it is

5 necessary to establish wrongful intent to establish

6 willfulness.

7 So I just want to make it clear that we are not

8 talking about the standard which plaintiff is arguing in her

9 opposition of an intent to harm. That is not what the standard

10 is. It's the willfulness to act. And there' s no question we

11 have willful action here, because we heard the witnesses on the

12 stand say, "Yeah, I threw away the evidence." So the -- I

13 don't -- nobody contended that they threw away the evidence in

14 order to harm my client, but that's not what we have to prove

15 here. What we have to prove is a willful violation, and that's

16 what you found when you granted the motion.

17 Now, if you look at -- I think the most instructive

18 case, and the closest to what we have here, I think is Johnny

19 Ribeiro. Now, granted, in Johnny Ribeiro they found an intent

20 to harm, but they didn't say that it was necessary. It was

21 just a willful violation during discovery.

22 And in Johnny Ribeiro they look at the issue of 37,

23 NRCP 37( b) (2) ( D) and the award of attorney's fees. And it is

24 almost a given in the Johnny Ribeiro case that attorney's fees
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1 are going to be awarded.

2 THE COURT: I have never read that case in that way.

3 But "it's almost a given." I don' t know what "almost a given"

4 is. I don't know --

5 MR. AICKLEN: I am going to cite it to you.

6 THE COURT: -- what percentage --

7 MR. AICKLEN: The Court is talking about, we -- it

8 says at page 9, which is -- or strike that. That's headnote 9.

9 So 106 Nev. 93. It says: "Having stated the pertinent abuse

10 of discretion standard of review, we must now apply it II

11 And this is why I say it's almost a given. The

12 Court's money sanction was patently proper.

13 "Based on the rules just stated we further hold that

14 the district court did not abuse its discretion in imposing the

15 more severe sanctions of dismissal and entry of default."

16 That was the entirety of the analysis. And the reason

17 it was so clear to the Court in Johnny Ribeiro is, because if

18 you look at the language of the statute it says -- NRCP

19 37( B) ( 2) ( D) provides that: Where a court strikes a party' s

20 pleading, in lieu of any of the foregoing orders or in addition

21 thereto, the court shall require the party to pay the

22 reasonable expenses, including attorney's fees, unless the

23 court finds that the failure was substantially justified or

24 that the circumstances make an award of expenses unjust.
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1 THE COURT: Right. And so -- it's almost like you're

2 trying to parse that last section out, "or if the Court would

3 find it to be unjust."

4 As you know, MDB is arguing: Listen -- to

5 paraphrase you've already thrown our entire case out. We

6 get nothing. We ate the entire sandwich, so to speak.

7 I don't even know if that's a saying. I just made

8 that up, but anyway --

9 We ate the whole thing. We took the whole

10 responsibility. We settled it We thought that we were going

11 to go to trial and at least -- they, I think, had a very

12 good-faith belief that they were going to prevail at trial --

13 and we didn't for the reasons that we all know about. That's

14 enough. That is a sanction, a great-enough sanction.

15 And also, theoretically, if the case were to have gone

16 to trial and MDB would have prevailed -- theoretically, would

17 have prevailed -- none of us would guess that the amount that

18 Versa would be paying would be less than or equal to $7,000.

19 It's either -- it would be zero, and then your offers of

20 judgment you do, making the same argument, but it would be a

21 much greater amount of attorney's fees because you would have

22 gone all the way through trial. But the argument would be the

23 same: We offered 7,000, they didn' t meet or exceed it, and,

24 therefore, we are entitled to our attorney's fees.
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1 Or alternatively, if -- if MDB would have prevailed, I

2 think it is very reasonable to assume it would have been in

3 some amount greater than $7,000, just based on the facts of the

4 case. It would have either been zero or it would have been a

5 pretty good chunk.

6 Because if memory serves me correctly from Ms. McCarty

7 and Mr. Wieczorek's pleading, the amount of $7, 000 is like

8 .05 percent of what the settlement was. So I seriously doubt,

9 knowing juries as I do, that they would have come back with

10 point -- that Versa is responsible for .05 percent of the

11 damages. It would have been something had they prevailed. And

12 so you wouldn't be making this argument at all, because you

13 would not have met or exceeded your offer. They would have

14 exceeded the $7, 000.

15 So they' re basically saying: Look, you won. You

16 know, why shouldn't I exercise some discretion which I'm

17 totally allowed to do pursuant to that last portion of the

18 of Nevada Rule of Civil Procedure 37 that you've cited? Why

19 should I just disregard that part?

20 MR. AICKLEN: Well, I don't think you would be

21 disregarding it. I think what you would be doing is looking at

22 the facts and saying: Was their rejection of those $1,000

23 offers -- which you're right, they were not, you know, the

24 $175,000 that had been made at the mediation, or 150- at
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1 mediation, 175- later on, jointly by the defendants. They were

2 not that amount.

3 But what they were, were a very clear line that, if

4 you do not recover, if you don't take this thousand dollars and

5 you do not recover, then I am going to go back after my

6 attorney's fees and costs. My client is going to go back after

7 my attorney's fees and costs.

8 And the question becomes: Was it unreasonable for

9 them at that time to reject that, to not accept it? And the

10 answer is, yes, I believe. And the reason that your award of

11 attorney's fees and costs would not be unjust is because they

12 knew at that time -- even before I filed that motion -- they

13 knew at that time that they had thrown away that evidence.

14 They threw away the evidence that was needed -- was the crucial

15 part of the product liability claim.

16 So i would make it akin to this: If I get an offer of

17 judgment from a plaintiff, and I'm thinking, "Oh, no, I'm not

18 going to take that offer of judgment because, you know, I can

19 get a defense of them at trial." But if my client or I, or a

20 combination of the two, have thrown away my crucial evidence,

21 then I need to look at that offer of judgment and say, "Okay.

22 It's not much money, but I know I can't prove my case; and,

23 therefore, I know that the" -- "if they do prevail they are

24 going to come back after me for my attorney's fees and costs."
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1 So the crucial, key element here, why it is not unjust

2 and why it is within your discretion, is that they knew that

3 they had thrown away that evidence when I sent those offers

4 over.

5 THE COURT: That's true. But if I remember the

6 chronology of the case correctly, you make the offer of

7 judgment for $1,000 per plaintiff, either the next day or a day

8 or two thereafter is the mediation, then you, as you said,

9 subsequently -- there's at least some proffer of the full

10 amount that they're requesting.

11 But you file -- you filed the motion for the

12 case-concluding sanctions after the mediation. Then it was

13 fully briefed. Mr. Wieczorek and Ms. McCarty zealously

14 advocated for their clients and fought a solid, good fight

15 about whether or not case-concluding sanctions were

16 appropriate.

17 I don't see that their rejection at the time was

18 unreasonable simply because you had filed the motion that it

19 took an extended period of time to resolve. The motion had to

20 be completely briefed, then it had to be submitted, then the

21 Court had to set oral argument, and then I had to write the

22 order regarding the motion itself.

23 So I'm not so sure that just because you make the

24 offer of judgment in the amount of $1,000 per plaintiff, they
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1 don't accept it, and eventually it lapsed, and then immediately

2 thereafter -- or after the mediation, you file -- you file a

3 motion that hasn't even been responded to, that I should just

4 assume, as you're suggesting, that they should have known that

5 this was

6

7

8

9

10

11 did, but --

12 MR. AICKLEN: But is that a reasonable -- it's got to

13 be unreasonable; right? Is that a reasonable position to take

14 when you know that the crucial evidence in the case has been

15 thrown away? And I think --

16 THE COURT: I think one of the things possibly that

17 you're missing, Mr. Aicklen, in your analysis is, I don't know

18 whether or not Mr. Wieczorek knew that one of the witnesses

19 from MDB or one of the employees from MDB was going to testify

20 that what you alleged occurred, actually had happened in the

21 past. That was something that, based on the order that I

22 wrote, I strongly considered. I forget what the person's name

23 was. But there was this question of fraying, and the witness

24 actually said, "Yeah, that has happened," or he had seen that.

going to happen because they threw away the evidence.

It appears clear to me they thought -- and, again,

zealously argued -- that the Court should not even grant the

motion for case-concluding sanctions.

MR. AICKLEN: But is that --

THE COURT: Whether they were surprised or not that I
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1 MR. AI CKLEN: Yes.

2 THE COURT: I don' t know if Mr. Wieczorek was

3 anticipating that testimony. You can certainly argue that he

4 should have, or he should have talked to his witness ahead of

5 time. But I' m still not to the point where it' s unreasonable,

6 simply because they had thrown the -- they knew the evidence

7 was gone. There's no question about that. I'm not disagreeing

8 with you at all. Mr. Wieczorek, Ms. McCarty, and MDB knew that

9 their employees had disposed of the cabling --

10 MR. AI CKLEN: Sockets and the plugs.

11 THE COURT: Right. But I don't know that just because

12 they knew that, that it had been thrown away, they should just

13 say, "Well, we should take whatever Versa throws at us."

14 That's basically what you're suggesting. Because they knew it

15 was gone, we should take the thousand dollars. Or

16 alternatively, maybe you should have just offered, to use your

17 analysis: Why don' t you just dismiss us and we' 11 waive our

18 attorney's fees and costs?

19 Because the --

20 MR. AICKLEN: Which --

21 THE COURT: -- thousand dollars for the plaintiff is

22 basically the same thing: Why don' t you just go away? I mean,

23 you' re -- it' s -- no disrespect to you, Mr. Aicklen. It' s

24 below nuisance value based on the nature of the case, based on
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1 the totality of the case. A thousand dollars per person, at

2 best, could be considered nuisance value, or I think as you put

3 it, purchasing your peace.

4 MR. AICKLEN: Right. And it was strategic, because --

5 I believe there's actually -- I can't remember the name, but I

6 think an offer of judgment that offers for waiver of fees and

7 costs is found to be invalid. I think that's the case. So

8 you' re right. It was -- it was a minimal amount.

9 THE COURT: A thousand dollars could have been $1 per

10 plaintiff, some ultimately nominal amount.

11 MR. AICKLEN: Well, it wasn' t a dollar. I mean, it

12 was a thousand times a dollar, but --

13 THE COURT: I would suggest to you, Mr. Aicklen, that

14 the thousand dollars or a dollar is about the same thing in

15 this case. If it was -- if the facts were significantly

16 different, I can appreciate the argument, a thousand dollars is

17 different than a dollar. If the total amount of damages is,

18 you know, $10,000, the old statutory cap --

19 MR. AICKLEN: Then -- then let' s not analyze it under

20 NRCP 68, then. Let's analyze it under NRCP 37. And I again go

21 back to, they knew that the evidence had been destroyed.

22 Because my client was forced to incur $250,000 over the course

23 of the year in experts -- or $270,000 in attorney's fees and

24 expert's fees. And the only Complaint that I really see about
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1 the amount of the award or the fees that they allege is that,

2 well, they billed about 60 percent of it.

3 But you must admit, I was on the offensive during that

4 time. I -- and I believe that the fees and costs that were

5 billed during that time were reasonable. We had a lot of

6 people working on it. It was a lot of cases, and there were a

7 lot of moving parts to it.

8 But I did go on the offensive once I saw that there

9 was a good chance that I could get their case dismissed. So at

10 the time that I filed that motion, they knew -- right? -- they

11 knew -- or strike that -- even before that.

12 At the time I filed those offers of judgment and

13 throughout the course of the rest of litigating of that, they

14 knew that they had thrown away that evidence. And yet my

15 client had to incur well over a quarter of a million dollars to

16 defend the case.

17 So why would it be unjust? Why would it be unjust to

18 make them pay that, when they knew that they were making my

19 client incur fees on a case that ultimately they couldn't prove

20 because they had thrown away the crucial evidence?

21 Move away from a thousand dollars on NRCP 68. Let's

22 look at NRCP 37 and the dismissal, "They shall pay attorney's

23 fees and costs unless it is unjust."

24 Where is it more just that that cost, that $280,000,
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1 be placed? I was -- my client was sued by them. We did not

2 sue them. We counterclaimed after they sued us. But they

3

4

5

6

7

8 on the offensive. And that' s why I billed, according to them,

9 more than they did. But ultimately, the outcome of it under

10 Brunzell, I think is going to be justified.

11 So if we look at -- if we balance the equities of the

12 parties and say: Who is it unjust to bear the costs? It's not

13 unjust to MDB. They did it to themselves. It' s unjust to bill

14 my client $280,000 for a case that ultimately got dismissed

15 because of what the plaintiff did. So that' s why I say,

16 "unless it is unjust."

17 And you asked me about an award of expenses and fees

18 being unjust. Balance the equities in that equation. Who

19 started the case? Who kept it going, even though they knew

20 ultimately they had thrown away the evidence? And between

21 those two parties, I did not sue them. They sued me.

22 THE COURT: Would you agree with me, Mr. Aicklen, that

23 pursuant to the Nevada Rules of Civil Procedure and the Supreme

24 Court analysis regarding attorney' s fees and costs, it' s never

initiated this, and they pressed it, and they forced my client

to incur $280,000, knowing that they had thrown away the

evidence. So where does justice lie in that balance? I did

not sue them.

Now, when I knew that I could win their case, I went
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1 an all or nothing? It's not that I have to give you everything

2 or zero. I also have the discretion to order something in the

3 middle.

4 I might acknowledge -- or I have the authority to

5 acknowledge you have incurred -- just to round it off -- the

6 total number of approximately $300, 000 in attorney's fees and

7 costs. They have all been occurred -- or incurred. But then

8 when I use that "reasonable" analysis, I can also say:

9 However, based on the equities, you should get 150- or you can

10 get 50-, or I can give 295-.

11 It's up to me decide, really, not only what has been

12 demonstrated -- that is, what has actually been incurred -- but

13 also, then, also look at the equities of an offset a little

14 bit. Or as some attorneys like to say, "What's my haircut

15 going to be."

16 MR. AICKLEN: What' s my haircut? Mr. Greed, is he

17 going to show? Yes, sir, absolutely correct. It is within

18 your sound discretion.

19 I have pending within the Supreme Court the exact same

20 thing. I got a defense verdict, had made an offer of judgment,

21 it was rejected, I received an award of attorney' s fees, and I

22 got a haircut on it. And I've actually got a couple of those

23 pending.

24 So, yes, sir, it is within your sound discretion. And
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1 I have seen in the past -- and it's completely up to you --

2 judges that have awarded fees from the time that it -- that it

3 should have become apparent that they were going to have that

4 Complaint stricken. And so they calculated a date, perhaps, at

5 the end of -- or at the filing of a motion or by the time an

6 opposition was filed and say: Okay. Once you knew that that

7 was going to be the result, you're going to pay for it because

8 you made them keep going.

9 THE COURT: Right. Generally those cases actually go

10 through trial. And so you should have known you were either

11

12

13

14

15

16 THE COURT: -- you've got a dog. And so from that

17 point forward you're not going to win.

18 MR. AICKLEN: Yes, sir. And that's actually the case

19 that I was just talking about, was the judge awarded I and my

20 partner, who tried the case, all of the trial costs on an offer

21 of judgment.

22 THE COURT: But not from the offer of judgment, just

23 from when the motion -- when it became clear that the opposing

24 party could not prevail at trial?

not going to prevail based on a motion for summary judgment,

the analysis the Court went through, the motion for summary

judgment is denied, but at the same time you should have been

aware that --

MR. AICKLEN: You weren't going to prevail at trial.
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1 MR. AICKLEN: Yes, sir. Yes, sir. That was

2 essentially the preparation and trial of the case. It was

3 $158, 000.

4 THE COURT: Okay.

5 MR. AICKLEN: On the motion to retax, are there any --

6 did you have any questions on those? I thought the opposition

7 was pretty straightforward.

8 THE COURT: I think it is pretty straightforward. I

9 am not quite sure, as I sit here, about the analysis that you

10 don' t have to provide all of the information, including all of

11 the documents and the explanation for those documents when the

12 memorandum of costs is filed, and somehow suggesting

13 inferentially that once the non-prevailing party raises the

14 issue in a motion to retax costs, then you give all of the

15 explaining documentation.

16 I think it' s the Cadle, C-a-d-1-e, Company case, that

17 may stand for the proposition you've got to provide that with

18 the motion for costs.

19 MR. AICKLEN: We did attach the attorney' s

20 disbursement diary, and that's what I generally do, with the

21 affidavit. 18.10 says -- .110 says you have to give the

22 affidavit. We always attach the attorney's disbursement diary.

23 If there is a controversy, a motion to retax, then we' 11 dig up

24 all the receipts and attach them on a reply, which is what
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1 we -- or on an opposition, which is what we did, and they were

2 attached and authenticated.

3 THE COURT: And while that may be your common

4 practice, I'm not sure after the Cadle Company case that that

5 is the status of the law. That might be what you used to do.

6 But my recollection of that case -- and I don't have it right

7 in front of me. I haven' t read it recently such that I can

8 just quote from it. But it certainly is my recollection that

9 something more needs to be done initially. You can't make the

10

11

12

13

14

15

16 MR. AICKLEN: we attached the disbursement diary,

17 which is, what is the expense, the date it' s incurred, what the

18 amount incurred, and so forth. So there was documentation

19 attached, Your Honor. But I've never had a judge say to me,

20 "Hey, you have to attach all the bills and all the

21 underlying" -- you know, a copy of the bill from the court

22 reporter, and so forth. That' s not my understanding of the

23 law.

24 THE COURT: Well, the Cadle Company case is 131, I

general allegation in your Memorandum of Costs, and then follow

it up if the non-prevailing party has a complaint. It' s,

you've got to give it all to us first.

MR. AICKLEN: We did. We did attach -- from our

accounting, from our firm' s accounting --

THE COURT: Right. I got it.
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1 think --

2 MR. AICKLEN: It says you just can' t rely on nothing,

3 you have to have some documentary evidence, I believe.

4 THE COURT: Right. And you can't just come in and

5 say: I did it, and here' s a general ledger that we have, you

6 know. Legal research, $10, 000. Court reporter fees, $8, 000.

7 It's got to be more detailed.

8 MR. AICKLEN: Right. Mine breaks it down, though.

9 Ours breaks it down.

10 THE COURT: No. I' ve got it.

11 MR. AICKLEN: If you look at the disbursement diary,

12 it does say the date, the vendor, the amount, and what it's

13 for.

14 THE COURT: Anything else, Mr. Aicklen?

15 MR. AICKLEN: No, sir. Unless you had any specific

16 questions for me.

17 THE COURT: I do not. Thank you.

18 MR. AICKLEN: Thank you.

19 THE COURT: One moment.

20 Here it is. And by " here it is, " I mean, I have found

21 the citation to the Cadle Company case. It' s in Ms. McCarty' s

22 motion to retax the costs. It' s C-a-d-1-e Company v. Woods &

23 Erickson LLP, . 131 Nev. Adv. Op. 15, 345 P. 3d 1049, a 2015

24 case. So that's the citation of the case itself.
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1 Ms. McCarty, what would you like to say regarding the

2 issues I was discussing with Mr. Aicklen, or any other issues

3 regarding the motions for attorney's fees and costs and to

4 retax those costs?

5 MS. McCARTY: Good morning, Your Honor.

6 THE COURT: Good morning again.

7 MS. McCARTY: As a threshold matter, if specifics

8 about the settlement offer are important to your analysis, I

9 would request a brief recess to discuss that with

10 Mr. Wieczorek. I am aware that he disagrees with Mr. Aicklen' s

11 version of what occurred and what the amounts were, but I don't

12 have the specifics in my head, because I was not there. So if

13 there --

14 THE COURT: Well, I can' t tell you as I sit here,

15 Ms. McCarty, how important it will be in my final analysis, but

16 it may play some role in my analysis. As I was discussing with

17 Mr. Aicklen, i can either go all the way, I can go zero, or I

18 can exercise my discretion and think, well -- as we were

19

20

21

22

23

24

discussing with -- when I was discussing it with Mr. Aicklen,

where would I draw the line and say, "The meter starts to run

from here"?

Theoretically, it could be the offer of judgment.

Theoretically, it could be when the mediation occurred.

Theoretically, it could be when somebody offered MDB everything
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1 that it was seeking at the mediation, and they were told, "No."

2 Was that reasonable, and should the fees start to occur at that

3 point? Should it be after I -- or after the motion for summary

4 judgment was filed? Or fully briefed? Or submitted?

5 I mean, there' s all different kinds of mile markers in

6 the longitudinal history of the case that I may look at and go,

7 "Well, maybe it starts here." It might be right from the

8 Complaint, i t might be nothing at all, or it might be at one of

9 those mile markers.

10 So if you would like a minute to call Mr. Wieczorek

11 and get some clarification from him, I would certainly give you

12 that opportunity. The difficulty with that is, is that if

13 Mr. Aicklen says, "Yes, my" -- I think you said your partner

14 made the offer to Mr. Wieczorek?

15 MR. AICKLEN: Yes, sir. Mr. Avakian.

16 THE COURT: Yeah. So --

17 MR. AICKLEN: And you' 11 note, I didn' t -- I didn' t

18 put it in as substantive evidence, into the record.

19 THE COURT: No. I understand. But obviously it was

20 something that triggered me as I was reading the motion. It's

21 something that struck me as odd, that within a day or so, or

22 two days after you -- as I understand it as I sit here right

23 now -- you said, "We need 175-."

24 They said, "We' 11 give you 175-" -- and nothing
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1 substantively had occurred. There was just a weekend in

2 between. On Friday you' re saying, "I need 175-." Clearly

3 the -- Versa says, "No. We' 11 give you 7,000, " or whatever

4 number -- no. It was more than 7, 000.

5 MR. AICKLEN: It was 100-, plus 50 from Ramco, Your

6 Honor.

7 THE COURT: But you' re saying, "No. We' re firm on

8 175-, and that 25- matters to us" -- the difference between

9 your 175- and their 150- total. And then somehow they come up

10 with your 175-, and you say, "Pound sand," because you didn' t

11 do it, and we've had Saturday and Sunday in the interim. It

12 may be something that I consider. So I will give you a couple

13 minutes to call Mr. Wieczorek.

14 Why don' t we stand in recess until 11:00 o' clock.

15 MS. McCARTY: Thank you, Your Honor.

16 ( Recess taken.)

17 THE COURT: We will go back on the record in MDB

18 Trucking versus Versa.

19 Ms. McCarty, are you ready to go?

20 MS. McCARTY: I am. Thank you for the courtesy of the

21 brief recess.

22 THE COURT: Sure.

23 MS. McCARTY: I did speak with Mr. Wieczorek. And he

24 advises me that it is his recollection -- and he didn't have
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1 the exact figures in front of him because he's actually out of

2 the jurisdiction, as well, today -- but that Versa did make an

3 offer subsequent to mediation. However, it was not the total

4 amount that we had requested.

5 THE COURT: Okay. But he doesn't remember what it

6 was?

7 MS. McCARTY: He didff t recall what the numbers were

8 specifically, no.

9 THE COURT: And did he recall if it was at the

10 approximate time that Mr. Aicklen is suggesting, that the

11 settlement conference was on a Friday and the telephonic

12 contact was on a Monday?

13 MS. McCARTY: He didn' t recall whether or not it was a

14 Friday and a Monday, but he says it was indeed in close

15 proximity. And in his opinion and the client's opinion, they

16 had already provided an offer that they thought was far less,

17 really, than what was warranted, but they were willing to take

18 it to resolve the matter early. And when they came back with

19 less than that, they were not willing to go any lower.

20 THE COURT: Okay.

21 MS. McCARTY: I want to focus on the Rule 37 argument

22 first.

23 Mr. Aicklen argues that there was willfulness here.

24 And what I would like to do is -- is to quote from the Court's
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1 own order. The Court found the last time we were here, and

2 said when it wrote its order subsequent to our evidentiary

3 hearing, quote:

4 "The Court does not find MDB intentionally disposed of

5 the components in order to harm Versa, nor were MDB'S employees

6 acting with any malevolence. However, the Court does find MDB

7 is complicit of benign neglect and indifference to the needs of

8 Versa regarding discovery in this action."

9 The case law applying Rule 37 simply does not provide

10 for attorney's fees when there isn't intentional, harmful

11 conduct. If you look at -- and I would argue that the case

12 that is applicable here is GNLV Corporation v. Service Control

13 Corporation, 111 Nev. 866. This case involved the loss of a

14 bath mat that was central evidence to the case. The bath mat

15 was lost as a result of negligence. It was not an intentional

16 act geared towards harming the case.

17 THE COURT: Is that the case where they put it like in

18 a closet somewhere, and it just disappeared somehow --

19 MS. McCARTY: Right.

20 THE COURT: at the Golden Nugget down in Las Vegas?

21 MS. McCARTY: Right. At the Golden Nugget down in

22 Las Vegas. Exactly. It just disappeared. It wasn't

23 intentional. Nobody did it in some strategic tactic to harm

24 the case, it just happened. It was negligence.
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1 It was negligence like we had in this particular case,

2 where the mechanics were repairing parts here and there, and

3 got rid of some of the parts during the course of routine

4 maintenance.

5 THE COURT: But in the GNLV case weren't the facts

6 somewhat different, in at least there was someone who was able

7 to testify either about the condition of the bath mat or what

8 it looked like, or was it photographed in some way?

9 And I might be completing conflating all of the

10 Rule 37 cases in my head. But for some reason my recollection

11

12

13

14

15

16

17

18

19 But in this particular case our experts testified that

20 there was no electrical path that could have conducted the

21 electricity through it. So whether or not those particular

22 items were central to the case or not -- certainly it's our

23 opinion and has been throughout the case, which I think is

24 important for the Court to consider, that those things simply

was that the evidence itself was gone, the bath mat itself was

gone, but somebody else either would have said, "I saw it," or

"Yes, it was" -- you know, "the sticky part of the bottom

wasn't there anymore, it had worn off over time." There was

something there.

MS. McCARTY: That is correct. There was some

testimony to that effect. I think the difference here is --

and we can agree to disagree about the Court's finding.
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1 were not the relevant piece of evidence that opposing counsel

2 thinks they were.

3 But if you also look at Ribeiro, it's the same thing.

4 All of the case law is the same. They do not apply attorney's

5

6

7

8

9

10

11

12

13

14

15 I think I do have the authority to do it, even though

16 you may point out that the case law that we get from the Nevada

17

18

19

20

21

22 rule itself, and the phrase, "or other circumstances make an

23 award of expenses unjust."

24 Let's talk about unjust. Versa was a defendant in the

fees when you don't have intentional malfeasance and misconduct

with respect to the loss of evidence. It just isn't there.

Whether you look at GNLV Corp., whether you look at Ribeiro,

it's not there.

THE COURT: Well, even though it might not be in any

of the reported decisions form the Nevada Supreme Court, that

doesn't mean that it cannot or does not happen at the District

Court level, just as I was discussing with Mr. Aicklen the fact

that I have the discretion to go all or nothing or somewhere in

between.

Supreme Court, and now from the Nevada Court of Appeals, there

are no cases you can point to directly that say, "And in this

case it occurred." It doesn't mean it can't occur. I don't

have the authority to do it, I don't think.

MS. McCARTY: Well, I think that takes us back to the
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1 plaintiffs' cases. In order to resolve all of the plaintiffs'

2 cases, MDB came in and they paid and they paid a lot.

3 THE COURT: Let me interrupt you. I apologize,

4 Ms. McCarty.

5 When you say Versa was a defendant in the plaintiffs'

6 cases, were they a defendant in the plaintiffs' cases because

7 you brought them in, or because they were sued by the

8 plaintiffs?

9 It might not be a huge distinction, but the way you're

10 phrasing it, it sounds like Mr. Bradley and all the other

11 people who were involved, suing on behalf of their clients,

12 sued Versa. My recollection -- and it might be completely

13 faulty -- was that you brought Versa in as a cross-defendant or

14 a -- go ahead.

15 MS. McCARTY: No, Your Honor. I don't have every case

16 in front of me, but there were several cases where they were a

17 named defendant by the plaintiff, not by us.

18 THE COURT: Okay.

19 MS. McCARTY: So to that point, we came in. We did a

20 global settlement so that the plaintiffs could move forward

21 with their lives, knowing that we would then come back and deal

22 with Versa after the fact.

23 Versa got out of these cases for nothing -- not our

24 case, but cases they were sued on by the plaintiffs. And then

Litigation Services 800-330-1112
www.litigationservices.com

AA002954



TRANSCRIPT OF PROCEEDINGS - 04/06/2018

Page 37
1 they come before this Court and say that offers of judgment for

2 one -- one-half of one percent of the value of a settlement is

3

4

5

6

7

8

9

10

11

12

13

14 further compound that by adding another $300,000 of costs and

15 fees

16

17

18

19

20 parts that in our opinion and our expert's opinion simply had

21 nothing to do with why that valve activated that day.

22 Moving to Rule 68 --

23 THE COURT: Before you move to Rule 68 --

24 MS. McCARTY: Sure.

somehow reasonable to resolve the cases.

It's not. It's not even close. Not only did they get

out of having to deal with the litigation involving the

plaintiffs on the back end, they also bear no responsibility

now as a result of the evidentiary hearing that we had, and the

case-concluding sanctions that were issued. And now they want

to come back and say, "Oh, poor us. We have all these

attorney's fees now."

Well, MDB has paid the plaintiffs and also has

incurred attorney's fees, and has -- other than the appeal at

this point -- no remedy. It would be patently unjust to MDB to

that they should somehow now pay.

Rule 37, whether you look at the rule itself or

whether you look at the existing case law, simply doesn't

warrant it for what occurred here. You had a couple of

mechanics who were doing their job and threw away a couple of
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1 THE COURT: -- Ms. McCarty, I do want to just make

2 sure that my recollection of what happened at the evidentiary

3 hearing is correct as I sit here today, many months later.

4 There was that testimony from one of the employees of

5 MDB about his seeing fraying in the past -- not on this

6 vehicle. I don't want you to think I was suggesting he said

7 fraying at the time, but he had seen that before, and that was

8 one of the things that I put in the order.

9 As I said that, I glanced at you and it looked like

10 you were either disagreeing with me or maybe not recalling

11 that. So I don't want to have a bad record, but that was my

12 recollection of what had happened. I think it's actually

13 reflected in the order, and I cited to that person's testimony

14 in the order.

15 So it wasn' t just a -- a "theoretical, this might have

16 happened." It was that, "theoretical, this might have

17 happened" plus the fact that there was testimony from MDB that

18 it had happened before. Not on this specific incident, but it

19 had happened in that witness's experience with this type of

20 cabling and the hoist or whatever it is that holds them up.

21 MS. McCARTY: Your Honor, my recollection is that

22 there was some testimony that, indeed, at times some of the

23 coating can fray, but that it had never caused a valve to

24 activate. And in the particular case of the truck at issue,
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1 could not have caused the valve to activate because there was

2 no electrical path for any current to go through.

3 THE COURT: And I want you to understand something, as

4 well, Ms. McCarty. I'm not asking you to say anything that

5 would affect your rights on appeal. So I'll just leave it

6 where that was, but that was just kind of my recollection. And

7 I understand that -- or at least I believe that my order is the

8 subject of an appeal to the Nevada Supreme Court. So I won't

9 put you in a difficult position to discuss that any further.

10 Let's just leave it at that.

11 MS. McCARTY: I appreciate that, Your Honor.

12 Just closing out the Rule 37 argument. What we had

13 here, as you indicated, was benign neglect and indifference.

14 It was not an attempt to harm the case. It was not an attempt

15 at misconduct.

16 When you look at the Rule 68 argument -- you know,

17 offers of judgment are not meant to force plaintiffs to forego

18 legitimate claims The Nevada Supreme Court has stated that

19 time and time again. And to suggest that somehow we should

20 have accepted one-half of one percent of the value of this case

21 because we could somehow be on the hook for attorney's fees

22 much later and before the case -- the motion was even fully

23 briefed, frankly, just doesn't hold any water. The offers of

24 judgment were not reasonable. They do not comport with any of
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1 the Beatty factors. Our claim was brought in good faith.

2 The Court found in its order, again:

3 "The Court's decision regarding the issue presented in

4 the motion is not predicated on who has the stronger case or

5 the better expert at the evidentiary hearing. If this were the

6 analysis, the Court would agree with MDB. Dr. Bosch is a very

7 credible witness, and it's likely MDB has the more compelling

8 argument to present to the jury."

9 There is no question that throughout the entirety of

10 this litigation we believed we had a meritorious case. I think

11 you've already hit on it. The amounts are simply unreasonable,

12 also, unreasonable in timing.

13 These offers of judgment were issued on the eve of

14 mediation. They were a strategic tactic, letting everybody

15 know as they were walking in the door that they weren't going

16 to participate here. That's what those were. They weren' t

17 meaningful. They were a tactic.

18 There was nothing unreasonable about us rejecting

19 those offers, particularly -- and just to remind the Court --

20 what we had here were two inadvertent activations in two

21 different vehicles on the same day a few minutes and a few

22 miles apart. And their expert had no explanation for that, and

23 didn't even offer a theory. So we believed that our case was

24 meritorious and that a jury would find in our favor, and that
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1 all of the money we laid out upfront to allow the plaintiffs to

2 go on with their lives, that at some point Versa would be

3 contributing to that. It didn't happen. But certainly at the

4 time these offers were rejected that was the frame of mind and

5 that was the belief.

6 Finally, the fees here are unreasonable and not

7 justified. I appreciate that Mr. Aicklen was very aggressive

8 in this case. But we were just as aggressive in defending him.

9 And his bills are significantly higher than ours for virtually

10 the same rates. We think there's overbilling here, but --

11 THE COURT: You know, I addressed that issue in a

12 completely unrelated case yesterday or the day before. It was

13 a case -- the facts are completely irrelevant to the both of

14 you. But it was a dispute where the actual total amount in

15 value was $31,000. There were two separate defendants. The

16 plaintiff is suing both of the defendants.

17 The defendants prevail on a motion for summary

18 judgment. They seek attorneys' fees and costs pursuant to

19 their contractual terms with the plaintiff. And the total

20 costs and attorneys' fees for the two separate defendants was

21 $90,000, or something like that -- over a $31,000 case where

22 the defendants were getting sued by the plaintiff.

23 And the plaintiff's attorney, in opposing the motion

24 for attorneys' fees, pointed out something -- or argued
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1 something very similar to what you are arguing here. He was a

2 solo practitioner and charges a rate that was not the industry

3 standard, shall we say. A very experienced attorney.

4 actually have known him personally for many, many years, and he

5 just feels like attorneys charge too much money. He's one of

6 those guys. It's novel and refreshing. He just thinks that

7 attorneys charge too much money.

8 So he charges, as a solo practitioner, a completely

9 different rate than the insurance defense attorneys that he was

10 going against. His total -- his total bill for his client was

11 like $14,000. One was 30-, and one was like 58-. So we had

12 almost 90,000 on the other side. And his argument was

13 basically, "Look, I only charged 14-, and I was doing all the

14 lifting. These guys were feeding off of each other, were

15 working together. At the most it should be what I charged,

16 which was 15-." That was not successful -- it was not a

17 successful argument. I don't know that you look at what the

18 other side charges.

19 And I would tell both of you, all of the attorneys in

20 this case that I have seen are extremely qualified, very, very

21 competent, if not exceptionally competent. So you guys all do

22 good work. But I don't know that I would look at what

23 Mr. Aicklen charges and say, "You should only charge what

24 Ms. McCarty and Mr. Wieczorek charged." I don't do the
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1 apples-to-apples kind of comparison.

2 MS. McCARTY: I think my point, Your Honor, is that we

3 charge the same rates. This isn't --

4 THE COURT: It's just, he did a lot more work,

5 basically?

6 MS. McCARTY: He billed a lot more work.

7 THE COURT: I appreciate the distinction. Go ahead.

8 MS. McCARTY: And much of what they're requesting here

9 is legal work that in no way relates to the cross-claim. They

10 are looking for work they did related to the plaintiffs' cases.

11 And they are simply not the prevailing party on the plaintiffs'

12 cases -- and we would argue, you know, whether they're

13 prevailing parties at all, given that they did not succeed on

14 the merits here.

15 But be that as it may, they are most certainly --

16 THE COURT: That's a novel argument. I mean, I have

17 to stop you there. That's a very novel argument, Ms. McCarty,

18 that they're not the prevailing party because they didn't even

19 have to get to the merits. I'm not quite sure I've ever seen

20 the -- the Nevada Supreme Court or the Nevada Court of Appeals

21 find that because you got the case dismissed without even

22 having to go to trial that you're not the prevailing party.

23 think that's generally considered to be a better outcome than

24 going through all the expense of trial.
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1 MS. McCARTY: Yes, Your Honor. I think my point is

2 that they are most certainly not the prevailing party when it

3 comes to the plaintiffs' cases. They got a pass on the

4 plaintiffs' cases, and they should not now be allowed to come

5 back and try and recover attorneys' fees and costs for their

6 defense efforts in the plaintiffs' cases prior to settlement.

7 Moving on to the cost issue. I agree with you that

8 the Cadle case makes clear that you must provide more than just

9 your in-house self-serving diary. Cadle states that justifying

10 documentation must mean something more, quote, "than a

11 memorandum of costs."

12 They were required -- and, frankly, while Cadle is

13 relatively new, you know, Berosini makes this clear. Village

14 Builders makes this clear. You have to do more than -- the

15 obligation here is significant. You've got to not just say

16 date, time, cost. You have to indicate and provide

17 documentation for what the cost was and why it was necessary.

18 And they didn't do that for a significant amount of the costs

19 here.

20 I have itemized them all in the briefs. I'm not going

21 to bore you with the details now. You have it all. But

22 there -- in each of the cases, that is definitely a problem

23 here.

24 I can' t find it, of course.
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1 And additionally, as I' ve already stated, they' re

2 looking for costs that are in no way related to the

3 cross-claim. They also are asking for costs that were incurred

4 prior to the offer of judgment, when their own motion and

5 Mr. Aicklen' s own affidavit states that they are only seeking

6 fees and costs after the offer of judgment. And they are also

7 seeking costs that are -- that are not --

8 THE COURT: You' 11 have -- hold on a second.

9 MS. McCARTY: -- permitted.

10 THE COURT: Mr. Aicklen, you will have an opportunity

11 to --

12 MR. AICKLEN: Yes, sir.

13 THE COURT: -- reply.

14 MR. AICKLEN: That' s why I shut my mouth.

15 THE COURT: Go ahead, Ms. McCarty.

16 MS. McCARTY: They are also seeking costs that are not

17 permitted pursuant to statute. In particular, I want to spend

18 some time on Mr. Mitchell. They are seeking some $13,000 for

19

20

21

22

23

24

Mr. Mitchell' s fees, when the statute provides for $1500 for

experts, unless there is a good reason to otherwise award more.

When you look at the Frazier factors, which set forth

what the Court should consider as to whether or not it should

award more, we believe they all weigh in our favor.

When we look at the importance to the case,
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1 Mr. Mitchell provided no explanation, no opinion regarding what

2 occurred here.

3 When you look at whether or not he was an aide to the

4 trier of fact or repetitive of the other experts, we do not

5 believe he provided any new information. He simply parroted

6 what Dr. Bosch found with respect to the testing of the Versa

7 valve, that the Versa valve did work.

8 The issues in the cross-claim were not whether or not

9 the Versa valve worked. It was whether or not the Versa valve

10 was subject to interference from electromagnetic fields.

11 Mr. Mitchell did no independent testing. He

12 participated as an observer during the testing that everyone

13 participated in, but he did nothing on his own to add to the

14 record here, and he simply didn't have the requisite experience

15 that was necessary. He didn't have the knowledge of electrical

16 engineering or electricity to be of any value with respect to

17 the question of whether or not the Versa valve was subject to

18 interference from electromagnetic fields.

19 And for those reasons we do not believe that anything

20 above the $1500 threshold is applicable here.

21 Finally, they're seeking other costs for things that

22 are not in the statute. The Nevada Supreme Court says the

23 statute must be strictly construed. They are seeking delivery

24 fees, compact disc fees, e-Discovery fees, and legal services
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1 fees, none of which are provided for in the statute and simply

2 should not be awarded.

3 We are not arguing that they're not entitled to

4 anything. We have set forth, if the Court is inclined to give

5 them something, what that figure should be. We think based on

6 the equities that it shouldn't be anything, that each side

7 should bear its own fees and costs given the circumstances

8 here. But if you are inclined to grant costs, we would ask

9 that you do so based on the apportionment the we have provided

10 in our briefs.

11 THE COURT: Thank you, Ms. McCarty.

12 Mr. Aicklen, it appears you wanted to say something,

13 so a reply argument.

14 MR. AICKLEN: Yes, sir.

15 No. I'm not asking for costs after the offer that, as

16 a prevailing party, we get costs from day one. So that -- I

17 think I already said that, and I cited 18.110 in the memorandum

18 of costs.

19 I'm not aware of any case that says I have to attach

20 every single bill to the memorandum of cost. I do have to

21 swear under oath that they were incurred and that -- or have

22 actually been informed, or to the best of my knowledge and

23 belief they were necessary for the case. And then we did

24 attach documentation to support them.
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1 As far as the individual expenses, I think we did a

2 really good job in the opposition of pointing out that they

3 maybe read things wrong. For example, they say, "Well, page

4 Eskridge Travel to New York was double billed." No. One was

5 for a hotel and one was for an airline ticket.

6 So I think the opposition basically does a good job of

7 laying out what the actual costs were, and that they were not

8 duplicated.

9 THE COURT: What about the argument that some of the

10 costs that are incurred were unnecessary, because your

11 responsibility in representing Versa really had nothing to do

12 with the injuries that the plaintiffs themselves suffered?

13 It's kind of this analysis, which is, you really only

14 need to worry about the valve, and did the valve function

15 properly or was it the cause of the dump? It really has

16 nothing to do with any of the plaintiffs' injuries or any of

17 the work that MDB had to go through in analyzing the

18 plaintiffs' cases, as opposed to the third-party actions with

19 the two parties before me today.

20 MR. AICKLEN: I think that's patently incorrect, Your

21 Honor. If you look at the nature of an indemnity and

22 contribution claim -- or, actually, I got the indemnity

23 stricken -- the contribution claim, they were looking for me to

24 pay everything they paid to the plaintiffs. So theoretically,
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1 do I not have to discover and defend every plaintiffs' case to

2 try and lower those damages?

3 If my client is exposed to paying everything MDB pays

4 in the cases where MDB is sued, and they're going to try and

5 pass that on to me as a judgment, do I just not show up at the

6 plaintiffs' depos or ask them -- well, you -- questions about:

7 Hey, had you ever hurt your back before? Had you ever -- had

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22 their the motion to -- to tax, I quote -- or my opposition

23 to their motion to tax, I quoted their cross-claim, and their

24 cross-claim says, we want -- give me one second --

the doctor ever told you you were going to need a surgery

before this accident occurred?

You see, I have to defend everything that MDB may have

to pay. And I was a defendant in --

THE COURT: Under the theory that you may be

responsible up to 100 percent of that should the jury decide

that all of those costs should be transferred from MDB to

Versa.

MR. AICKLEN: Right. So I have to try and knock those

down the best that I can. I can't just sit back and go, "Oh,

well, let MDB try," and don't worry about it. I -- if that's

going to be passed on to my client I have to defend those cases

and knock them down as well as I can.

And that's actually, if you look in their -- in
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1 Oh. MDB' s cross-claim sought contribution for, quote,

2 "With respect to any settlement judgment awards or any other

3 type of resolution of claims brought forward by the plaintiffs

4 in their first Amended Complaint," close quote.

5 So they wanted to pass on to my client everything that

6 the plaintiffs hit them for. So I must defend. Those are --

7 those are integral. Those costs are not -- you can't say that

8 a cost for a plaintiff's deposition is in no way related to the

9 cross-claim, because I've got to be there and defend and try

10 and keep those costs down.

11 Do you --

12 THE COURT: No. I

13 MR. AICKLEN: Does that answer your question?

14 THE COURT: Yep.

15 MR. AICKLEN: Okay. Very good.

16 Just a couple other things, Your Honor. There is no

17 requirement that you find willfulness in order to award

18 attorney' s fees. I heard Ms. McCarty say that. I'm sorry.

19 Intent. There is no requirement that you find that they had to

20 intend to harm in order to award attorney's fees.

21 And in fact, if you look at the Skeen case, which we

22 cited, Skeen said, "Since the amendment of NRCP 37" -- and this

23 was an amendment a long time ago -- "sanctions are permissible

24 without consideration of whether the unexcused failure to make
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1 discovery was willful." Even willful. All right?

2 You do not, as Ms. McCarty says, have to find that

3 they intended to harm in order to award me my attorney's fees.

4 By the way she says, also --

5 THE COURT: And just for the court reporter, can you

6 spell the Skeen case and the citation?

7 MR. AICKLEN: Yes, sir. It' s Skeen, S-k-e-e-n, versus

8

9

10

11

12

13 harm

14 of the -- of the order to you.

15 Now, let' s talk a little bit -- unless you have any

16 other questions -- you know, this is interesting. You asked --

17 thinking about justice and injustice and so forth. I' m sitting

18 here listening to the arguments. There may be a public policy

19 reason for this, as well. And I know that that comes in to

20 deter other' s conduct, within Johnny Ribeiro. They still do

21 not know what they did wrong. They still don't see a problem

22 with it. And one of the factors of John Ribeiro in awarding

23 attorneys' fees and costs is to deter other conduct by the

24 litigants.

Valley Bank of Nevada. Its Nevada Supreme Court. The citation

is 89 Nev. 301. And the page that I cited was 303.

THE COURT: Thank you.

MR. AICKLEN: Yes, sir.

So there is no requirement that there be an intent to

You did find willfulness. Remember, I read that portion
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1 THE COURT: Well, I don't know that I would reach that

2 conclusion either from MDB's perspective or Ms. McCarty or

3 Mr. Wieczorek. I would hazard a guess that if you were to ask

4 the principles of MDB Trucking or Mr. Wieczorek or Ms. McCarty

5 today, "Would you have done something differently?" they

6 certainly would say, "Yes, we would."

7 Because the only reason that the Court entered its

8 order on December 8th of 2017, granting case-concluding

9 sanctions is, these things aren't there. So to say that they

10 haven't gotten the point or the public policy point, I think is

11 a stretch, Mr. Aicklen.

12 I am going to guess that certainly the principles of

13 MDB Trucking wished they would have done something differently.

14 And confronted with the same circumstances today, I would have

15 to hope they would say, "Yes, we will handle things

16 differently. We will make sure that there's either a policy in

17 place, or we tell our employees to behave in a different

18 fashion."

19 I certainly hope nothing of consequence occurred

20 towards the two employees that did what they did in this case.

21 I mean, it just is one of those things that has occurred. It

22 is what it is, as they say. But to suggest somehow that they

23 haven't gotten the message --

24 MS. McCARTY: Its's insulting.
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1 THE COURT: -- I doubt it. I seriously doubt it,

2 Mr. Aicklen. Go ahead.

3 MR. AICKLEN: Garrick Mitchell. I noticed, by the

4 way, Your Honor, there's a typo in the order. You swapped out

5

6

7

8

9

10 mixed up.

11 MR. AICKLEN: I think it was Palmer and Mitchell that

12 you might have swapped out. You had Mitchell being the fact

13 witness and Palmer being the other one.

14 THE COURT: Well, I' m sure if that becomes an issue

15 for the Supreme Court, they' 11 clarify it for me, but I think

16 it's pretty clear based on the record itself --

17 MS. McCARTY: It is.

18 THE COURT: -- who was who.

19 MR. AICKLEN: It is. It was a typo.

20 Mr. Mitchell does --

21 THE COURT: I actually type my own orders, just so you

22 know. If it' s a mistake, it' s my mistake. I typed it myself.

23 MR. AICKLEN: Mr. Mitchell does warrant an award of

24 all of his costs, Your Honor. They' re saying that he does not,

the fact witness for Mr. Mitchell as the expert witness.

THE COURT: Oh, I apologize.

MR. AICKLEN: The names. You might just want to swap

them back.

THE COURT: Sometimes when I' m typing I get things
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1 because he never found what the defect was.

2 Well, actually, what he found was that there was no

3 defect. If I were to not pay an expert because they didn't

4 find something wrong with something, that is ridiculous. In

5 fact, from my perspective it was good that none of the experts

6 found a defect; right? Because their claim was, "Your product

7 is defective."

8 And they say: Well, he -- he shouldn't be paid this

9 money because he didn't ultimately find that it was

10 radiofrequency interference that had caused the trigger. The

11 experts did not testify beyond -- to a reasonable degree of

12 scientific probability that it was radio-frequence

13 interference.

14 Their own expert says, "I don't know what caused it.

15 I thought about radiofrequency interference."

16 And I asked him at his deposition, I said: "Well,

17 what would be the source of that.?"

18 And he said, "Oh, the power lines."

19 I said, "Well, are the power lines AC or DC?"

20 He says, "AC."

21 I said, "Well, is the solenoid AC or DC?"

22 He goes, "It's DC."

23 And I said, "Well how would that trigger it?"

24 And he goes, "Well, I really don' t think it did."

Litigation Services 800-330-1112
www.litigationservices.com

AA002972



TRANSCRIPT OF PROCEEDINGS - 04/06/2018

Page 55
1 And I said, "All right. Well, what was the source

2 then?"

3 He goes, "I don't know."

4 So they never found any defect. So to say that, to

5 not pay my expert because he never found a defect in my

6 product -- I mean, isn't that a good thing? Isn't it good that

7 my client is putting items out on the highway that are not

8 defective?

9 Mr. Mitchell was -- was -- he was a mechanical

10 engineer. I didn't hire two experts. They hired a mechanical

11 engineer and an electrical engineer. So then they -- they

12 attacked Mr. Mitchell for saying -- by saying he's not an

13 electrical engineer. Well, I didn't need an electrical

14 engineer, because the valve is electromechanical, and he had

15 the credentials in order to evaluate. And by the way, neither

16 their electrical nor their mechanical expert found a defect

17 with the valve.

18 So to parse my expert, Garrick Mitchell, because he

19 wasn't both an electrical and a mechanical engineer, it doesn't

20 make any sense. Ultimately, he didn't testify in front of --

21 in front of a fact finder. But his testimony, at least from my

22 case perspective, would have been excellent: "Yes. I tested

23 all these things, and none of these things were found to be

24 defective."
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1 Now, they say, "Well, he didn' t actually perform the

2 testing." Do you know the only -- the only one test that their

3 electrical engineer ever carried out to try and trigger that

4 solenoid, do you know what it was? It was, he walked up to it

5 with a red ferrous magnet -- the kind that we used to have when

6 we were kids, and you play in the sand box and you pick up iron

7 filings out of the sand. He walked up to it with a red ferrous

8 magnet and held it against the side, and got it to trigger.

9 And I said, "Well, that experiment, was that the only

10 experiment that you conducted?"

11 And he said, "Yes."

12 I said, "Did that" -- "Is that how you determined that

13 it was electromechanical interference?"

14 And he said, "Yes."

15 Then I asked him, "Well, assuming somebody warn' t

16 running down the freeway alongside my truck with that

17 electro-ferrous magnet, how did it trigger?"

18 He says, "I don' t know."

19 So to take Mr. Mitchell apart and say he shouldn't be

20 paid the full amount because he didn't conduct any

21 experiments -- they only did one and it was with a red magnet.

22 I think what' s happening is, they' re trying to pick

23 apart things down to details because in the big picture of

24 things, it' s pretty clear that as the prevailing party we' re
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1 entitled to the costs.

2 THE COURT: But why shouldn' t Ms. McCarty, on behalf

3 of her clients, do exactly what you are suggesting, which is

4 pick apart things down to the last detail?

5 MR. AICKLEN: Oh.

6 THE COURT: I mean, you would do the exact same thing

7 if you were on the other side.

8 MR. AICKLEN: I don' t say that she' s wrong to do it.

9 I' m just saying that it' s -- remember, when you can' t attack

10 the facts, you attack the law. When you can't attack the law,

11 you attack the person, and I think that's what they're doing

12 with Mr. Mitchell.

13 Did you have any other questions, Your Honor? If not,

14 I am going to sit down and be quiet.

15 THE COURT: I do not. Thank you, Counsel.

16 MR. AICKLEN: Thank you, sir.

17 THE COURT: I will take all three motions under

18 advisement and enter a written order regarding all of the

19 motion practice that we have discussed today. I don't think it

20

21

22

23

24

would be a good idea just to rule from the bench, especially

given the nature of the motion to retax costs and the analysis

that the Court has to go through in deciding if some, none, or

all of the costs should be awarded. And so I will take the

opportunity to take it under advisement and issue a written
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1

2

order regarding all of the motion practice.

Court is in recess.

3 Safe travels, Counsel.

4 MR. AI CKLEN: Thank you, sir.

5 MS. McCARTY: Thank you.

6 ( Proceedings concluded. )

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 STATE OF NEVADA )

) ss.
2 COUNTY OF WASHOE )

3

4 I, MARIAN S. BROWN PAVA, Certified Court Reporter in

5 and for the State of Nevada, do hereby certify:

6 That the foregoing proceedings were taken by me at the

7 time and place therein set forth; that the proceedings were

8 recorded stenographically by me and thereafter transcribed via

9 computer under my supervision; that the foregoing is a full,

10 true, and correct transcription of the proceedings to the best

11 of my knowledge, skill, and ability.

12 I further certify that I am not a relative nor an

13 employee of any attorney or any of the parties, nor am I

14 financially or otherwise interested in this action.

15 I declare under penalty of perjury under the laws of

16 the State of Nevada that the foregoing statements are true and

17 correct.

18 Dated this 22nd day of May 2018.

19
/s/ Marian S. Brown Pava

20
Marian S. Brown Pava, CCR #169

21

22

23

24
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