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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2015-06-12 Complaint   I JA1-JA31
2015-06-18 Amended AOS - Douglas 

McEachern 
I JA32-JA33 

2015-06-18 Amended AOS - Edward Kane I JA34-JA35
2015-06-18 Amended AOS - Ellen Cotter I JA36-JA37
2015-06-18 Amended AOS - Guy Adams I JA38-JA39
2015-06-18 Amended AOS - Margaret Cotter I JA40-JA41
2015-06-18 Amended AOS - RDI I JA42-JA43
2015-06-18 Amended AOS – Timothy Storey I JA44-JA45
2015-06-18 Amended AOS – William Gould I JA46-JA47
2015-08-10 Motion to Dismiss Complaint I JA48-JA104
2015-08-20 Reading International, Inc. 

("RDI")'s Joinder to Margaret 
Cotter, Ellen Cotter, Douglas 
McEachern, Guy Adams, & 
Edward Kane ("Individual 
Defendants") Motion to Dismiss 
Complaint  

I JA105-JA108 

2015-08-28 T2 Plaintiffs' Verified Shareholder 
Derivative Complaint 

I JA109-JA126 

2015-08-31 RDI's Motion to Compel 
Arbitration 

I JA127-JA148 

2015-09-03 Individual Defendants' Motion to 
Dismiss Complaint 

I JA149-JA237 

2015-10-06 Transcript of 9-10-15 Hearing on 
Defendants' Motion to Dismiss & 
Plaintiff Cotter Jr. ("Cotter Jr.")'s 
Motion for Preliminary Injunction

I, II JA238-JA256 

2015-10-12 Order Denying RDI's Motion to 
Compel Arbitration

II JA257-JA259 

2015-10-19 Order Re Motion to Dismiss 
Complaint 

II JA260-JA262 

2015-10-22 First Amended Verified Complaint II JA263-JA312 

2015-11-10 Scheduling Order and Order 
Setting Civil Jury Trial, Pre-Trial 
Conference and Calendar Call

II JA313-JA316 
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-02-12 T2 Plaintiffs' First Amended 

Complaint  
II JA317-JA355 

2016-02-23 Transcript of 2-18-16 Hearing on 
Motion to Compel & Motion to 
File Document Under Seal

II JA356-JA374 

2016-03-14 Individual Defendants' Answer to 
Cotter's First Amended Complaint 

II JA375-JA396 

2016-03-29 RDI's Answer to Cotter, Jr.'s First 
Amended Complaint

II JA397-JA418 

2016-03-29 RDI's Answer to T2 Plaintiffs' First 
Amended Complaint

II JA419-JA438 

2016-04-05 Codding and Wrotniak's Answer 
to T2 Plaintiffs' First Amended 
Complaint 

II JA439-JA462 

2016-06-21 Stipulation and Order to Amend 
Deadlines in Scheduling Order 

II JA463-JA468 

2016-06-23 Transcript of 6-21-16 Hearing on 
Defendants' Motion to Compel & 
Motion to Disqualify T2 Plaintiffs

II JA469-JA493 

2016-08-11 Transcript of 8-9-16 Hearing on 
Cotter Jr.'s Motion for Partial 
Summary Judgment, Motion to 
Compel & Motion to Amend

II, III JA494-JA518 

2016-09-02 Cotter Jr.'s Second Amended 
Verified Complaint

III JA519-JA575 

2016-09-23 Defendant William Gould 
("Gould")'s MSJ 

III, IV, 
V, VI

JA576-JA1400 

2016-09-23 MIL to Exclude Expert Testimony 
of Steele, Duarte-Silva, Spitz,  
Nagy, & Finnerty 

VI JA1401-JA1485 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 1) 
Re: Plaintiff's Termination and 
Reinstatement Claims ("Partial 
MSJ No. 1) 

VI, VII, 
VIII, IX 

JA1486-JA2216 

(FILED 
UNDER SEAL 

JA2136A-D)  
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-09-23 Individual Defendants' Motion for 

Partial Summary Judgment (No. 2) 
Re: The Issue of Director 
Independence ("Partial MSJ No. 2")

IX, X 

JA2217-JA2489

(FILED 
UNDER SEAL 
JA2489A-HH) 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 3) 
On Plaintiff's Claims Related to the 
Purported Unsolicited Offer 
("Partial MSJ No. 3")

X, XI JA2490-JA2583 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 4) 
On Plaintiff's Claims Related to the 
Executive Committee ("Partial MSJ 
No. 4") 

XI  JA2584-JA2689 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 5) 
On Plaintiff's Claims Related to the 
Appointment of Ellen Cotter as 
CEO ("Partial MSJ No. 5")

XI, XII JA2690-JA2860 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 6) 
Re Plaintiff's Claims Re Estate's 
Option Exercise, Appointment of 
Margaret Cotter, Compensation 
Packages of Ellen Cotter and 
Margaret Cotter, and related 
claims Additional Compensation 
to Margaret Cotter and Guy 
Adams ("Partial MSJ No. 6")

XII, XIII, 
XIV 

JA2861-JA3336 

2016-09-23 Cotter Jr.'s Motion for Partial 
Summary Judgment ("MPSJ")

XIV, XV JA3337-JA3697 

2016-10-03 Order Granting Cotter Jr.'s Motion 
to Compel Production of 
Documents & Communications Re 
the Advice of Counsel Defense

XV JA3698-JA3700 
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-10-03 Order Re Cotter Jr.'s Motion to 

Permit Certain Discovery re 
Recent "Offer"  

XV JA3701-JA3703 

2016-10-03 RDI's Joinder to MIL to Exclude 
Expert Testimony

XV JA3704-JA3706 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 1 

XV JA3707-JA3717 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 2 

XV JA3718-JA3739 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 3

XV
JA3740-JA3746 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 4

XV
JA3747-JA3799 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 5

XV
JA3800-JA3805 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 6 

XV, XVI 
JA3806-JA3814 

2016-10-13 Individual Defendants' Opposition 
to Cotter Jr.'s MPSJ

XVI
JA3815-JA3920 

2016-10-13 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s MPSJ 

XVI JA3921-JA4014 

2016-10-13 Cotter Jr.'s Opposition to Gould's 
MSJ 

XVI JA4015-JA4051 

2016-10-13 Cotter Jr.'s Opposition to Partial 
MSJ No. 1 

XVI, 
XVII

JA4052-JA4083 

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 2  

XVII JA4084-JA4111 

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 6  

XVII JA4112-JA4142 

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Individual 
Defendants' Partial MSJ No. 1 

XVII, 
XVIII 

JA4143-JA4311

(FILED 
UNDER SEAL 

JA4151A-C) 
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-10-17 Cotter Jr.'s Appendix of Exhibits 

ISO Opposition to Individual 
Defendants' Partial MSJ No. 2

XVIII JA4312-JA4457 

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Gould's MSJ 

XVIII JA4458-JA4517 

2016-10-21 Individual Defendants' Reply ISO 
of Partial MSJ No. 1 

XVIII JA4518-JA4549 

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ No. 2

XVIII, 
XIX

JA4550-JA4567 

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 1 

XIX JA4568-JA4577 

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 2

XIX JA4578-JA4588 

2019-10-21 RDI's Consolidated Reply ISO 
Individual Defendants' Partial MSJ 
Nos. 3, 4, 5 & 6 

XIX JA4589-JA4603 

2016-10-21 RDI's Reply ISO Gould's MSJ XIX JA4604-JA4609
2016-10-21 Gould's Reply ISO MSJ XIX JA4610-JA4635
2016-10-21 Declaration of Bannett ISO Gould's 

Reply ISO MSJ 
XIX JA4636-JA4677 

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ Nos. 3, 4, 5, and 6 XIX JA4678–JA4724 

2016-10-26 Individual Defendants' Objections 
to Declaration of Cotter, Jr. 
Submitted in Opposition to Partial 
MSJs  

XIX JA4725-JA4735 

2016-11-01 Transcript of 10-27-16 Hearing on 
Motions 

XIX, XX JA4736-JA4890 

2016-12-20 
 

RDI's Answer to Cotter Jr.'s 
Second Amended Complaint

XX JA4891-JA4916 

2016-12-21 Order Re Individual Defendants'
Partial MSJ Nos. 1–6 and MIL to 
Exclude Expert Testimony 

XX JA4917-JA4920 

2016-12-22 Notice of Entry of Order Re Partial 
MSJ Nos. 1-6 and MIL to Exclude 
Expert Testimony

XX JA4921-JA4927 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2017-10-04 First Amended Order Setting Civil 

Jury Trial, Pre-Trial Conference, 
and Calendar Call

XX JA4928-JA4931 

2017-10-11 Individual Defendants' Motion for 
Evidentiary Hearing Re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX JA4932-JA4974 

2017-10-17 Gould's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX JA4975-JA4977 

2017-10-18 RDI's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX JA4978-JA4980 

2017-11-09  Individual Defendants'
Supplement to Partial MSJ Nos. 1, 
2, 3, 5, and 6 

XX JA4981-JA5024 

2017-11-21 RDI's Joinder to Individual 
Defendants' Supplement to Partial 
MSJ Nos. 1, 2, 3, 5 & 6

XX JA5025-JA5027 

2017-11-27 Transcript of 11-20-17 Hearing on 
Motion for Evidentiary Hearing re 
Cotter Jr.'s Adequacy & Motion to 
Seal  

XX JA5028-JA5047 

2017-11-28 Individual Defendants' Answer to 
Cotter Jr.'s Second Amended 
Complaint 

XX, XXI JA5048-JA5077 

2017-12-01 Gould's Request For Hearing on  
Previously-Filed MSJ 

XXI JA5078-JA5093 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 1 & 
2 & Gould MSJ 

XXI JA5094-JA5107 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 1 & 2 & Gould 
MSJ  

XXI JA5108-JA5118 
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2017-12-01 Cotter Jr.'s Supplemental

Opposition to Partial MSJ Nos. 2 & 
5 & Gould MSJ 

XXI JA5119-JA5134 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 5 & Gould 
MSJ 

XXI JA5135-JA5252 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
6 & Gould MSJ 

XXI JA5253-JA5264 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 6 & Gould 
MSJ 

XXI JA5265-JA5299 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
3 & Gould MSJ 

XXI, 
XXII 

JA5300-JA5320 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
So-Called MSJ Nos. 2 & 3 & Gould 
MSJ 

XXII JA5321-JA5509 

2017-12-04 Individual Defendants' Reply ISO 
Renewed Partial MSJ Nos. 1 & 2 

XXII JA5510-JA5537 

2017-12-04 Gould's Supplemental Reply ISO 
of MSJ 

XXII JA5538-JA5554 

2017-12-05 Declaration of Bannett ISO Gould's 
Supplemental Reply ISO MSJ

XXII,
XXIII

JA5555-JA5685 

2017-12-08 Joint Pre-Trial Memorandum XXIII JA5686-JA5717
2017-12-11 Transcript of 12-11-2017 Hearing 

on [Partial] MSJs, MILs, and Pre-
Trial Conference

XXIII JA5718-JA5792 

2017-12-19 Cotter Jr.'s Motion for 
Reconsideration of Ruling on 
Partial MSJ Nos. 1, 2 & 3 and 
Gould's MSJ on OST ("Motion for 
Reconsideration")

XXIII, 
XXIV 

JA5793-JA5909 
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2017-12-26 Individual Defendants' Opposition 

to Cotter Jr.'s Motion For 
Reconsideration 

XXIV JA5910-JA5981 

2017-12-27 Gould's Opposition to Cotter Jr.'s 
Motion for Reconsideration 

XXIV JA5982-JA5986 

2017-12-27 Declaration of Bannett ISO Gould's 
Opposition to Cotter Jr.'s Motion 
for Reconsideration 

XXIV, 
XXV 

JA5987-JA6064 

2017-12-28 Order Re Individual Defendants'
Partial MSJs, Gould's MSJ, and 
MILs

XXV JA6065-JA6071 

2017-12-28 Cotter Jr.'s Motion to Stay on OST XXV JA6072-JA6080
2017-12-29 Notice of Entry of Order Re 

Individual Defendants' Partial 
MSJs, Gould's MSJ, and MIL

XXV JA6081-JA6091 

2017-12-29 Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay on OST

XXV JA6092-JA6106 

2017-12-29 Transcript of 12-28-17 Hearing on 
Motion for Reconsideration and 
Motion for Stay

XXV JA6107-JA6131 

2018-01-02 Individual Defendants' Opposition 
to Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV JA6132-JA6139 

2018-01-03 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV JA6140-JA6152 

2018-01-03 RDI's Errata to Joinder to 
Individual Defendants' Opposition 
to Motion for Rule 54(b) 
Certification and Stay

XXV JA6153-JA6161 

2018-01-03 RDI's Motion to Dismiss for 
Failure to Show Demand Futility

XXV JA6162-JA6170 

2018-01-03 Cotter Jr.'s Reply ISO Motion for 
Rule 54(b) Certification and Stay

XXV JA6171-JS6178 



10 

JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-01-04 Order Granting Cotter Jr.'s Motion 

for Rule 54(b) Certification 
XXV JA6179-JA6181 

2018-01-04 Notice of Entry of Order Granting 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV  JA6182-JA6188 

2018-01-04 Order Denying Cotter Jr.'s Motion 
for Reconsideration and Stay

XXV JA6189-JA6191 

2018-01-04 Adams and Cotter sisters' Motion 
for Judgment as a Matter of Law 

XXV 

JA6192-JA6224

(FILED 
UNDER SEAL 

JA6224A-F) 

2018-01-05 Cotter Jr.'s Opposition to RDI's 
Motion to Dismiss for Failure to 
Show Demand Futility

XXV JA6225-JA6228 

2018-01-05 Cotter Jr.'s Opposition to 
Defendants' Motion for Judgment 
as a Matter of Law

XXV JA6229-JA6238 

2018-01-05 Declaration of Krum ISO Cotter 
Jr.'s Opposition to Motion for 
Judgment as a Matter of Law

XXV JA6239-JA6244 

2018-01-05 Transcript of 1-4-18 Hearing on 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV JA6245-JA6263 

2018-01-08 Transcript of Hearing on Demand 
Futility Motion and Motion for 
Judgment  

XXV JA6264-JA6280 

2018-01-10 Transcript of Proceedings of 01-8-
18 Jury Trial–Day 1 

XXV JA6281-JA6294 

2018-02-01 Cotter Jr.'s Notice of Appeal XXV JA6295-JA6297
2018-04-18 Cotter Jr.'s Motion to Compel 

(Gould) 
XXV, 
XXVI

JA6298-JA6431 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-04-23 Cotter Jr.'s Motion for Omnibus 

Relief on OST 
XXVI, 
XXVII 

JA6432-JA6561

(FILED 
UNDER SEAL 

JA6350A; 
JA6513A-C)  

2018-04-24 Gould's Opposition to Cotter Jr.'s 
Motion to Compel 

XXVII JA6562-JA6568 

2018-04-24 Gould's Declaration ISO 
Opposition to Motion to Compel

XXVII JA6569-JA6571 

2018-04-24 Bannett's Declaration ISO Gould's 
Opposition to Motion to Compel

XXVII JA6572-JA6581 

2018-04-27 Cotter Jr.'s Reply ISO Motion to 
Compel (Gould)

XXVII JA6582-JA6599 

2018-04-27 RDI's Opposition to Cotter's 
Motion for Omnibus Relief

XXVII JA6600-JA6698 

2018-05-03 Transcript of 4-30-18 Hearing on 
Motions to Compel & Seal

XXVII JA6699-JA6723 

2018-05-04 Second Amended Order Setting 
Jury Trial, Pre-trial Conference, 
and Calendar Call

XXVII JA6724-JA6726 

2018-05-07 Transcript of 5-2-18 Hearing on 
Evidentiary Hearing

XXVII, 
XXVIII 

JA6727-JA6815 

2018-05-11 Cotter Jr.'s Opposition to RDI's 
Motion for Leave to File Motion 

XXVIII JA6816-JA6937 

2018-05-15 Adams and Cotter sisters' Motion 
to Compel Production of Docs re 
Expert Fee Payments on OST

XXVIII, 
XXIX 

JA6938-JA7078 

2018-05-18 Cotter Jr.'s Opposition to Motion 
to Compel Production of Docs re 
Expert Fee Payments 

XXIX JA7079-JA7087 

2018-05-18 Adams and Cotter sisters' Pre-
Trial Memo 

XXIX JA7088-JA7135 

2018-05-18 Cotter Jr.'s Pre-Trial Memo XXIX JA7136-JA7157
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-05-24  Transcript of 05-21-18 Hearing on 

Adams and Cotter sisters' Motion 
to Compel 

XXIX JA7158-JA7172 

2018-06-01 Adams and Cotter sisters' Motion 
for Summary Judgment 
("Ratification MSJ")

XXIX JA7173-JA7221 

2018-06-08 Cotter Jr.'s Motion to Compel on 
OST  

XXIX, 
XXX, 
XXXI

JA7222-JA7568 

2018-06-12 Cotter Jr.'s Motion for Relief Based 
on Noncompliance with Court's 
May 2, 2018 Rulings on OST 
("Motion for Relief")

XXXI JA7569-JA7607 

2018-06-13 Cotter Jr.'s Opposition to 
Ratification MSJ

XXXI JA7608-JA7797 

2018-06-13 Cotter Jr.'s Opposition to RDI's 
Demand Futility Motion

XXXI, 
XXXII

JA7798-JA7840 

2018-06-15 Adams and Cotter sisters' Reply 
ISO of Ratification MSJ

XXXII JA7841-JA7874 

2018-06-18 RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII JA7875-JA7927 

2018-06-18 Adams and Cotter sisters' Joinder
to RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII, 
XXXIII 

JA7928-JA8295 

2018-06-18 Gould's Joinder to RDI's 
Combined Opposition to Cotter 
Jr.'s Motion to Compel & Motion 
for Relief 

XXXIII JA8296-JA8301 

2018-06-18 Cotter Jr.'s Reply ISO Motion for 
Relief Re: 05-02-18 Rulings

XXXIII, 
XXXIV 

JA8302-JA8342 

2018-06-20 Transcript of 06-19-18 Omnibus 
Hearing on discovery motions and 
Ratification MSJ 

XXXIV JA8343-JA8394 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-07-12 Order Granting In Part Cotter Jr.'s

Motion to Compel (Gould) & 
Motion for Relief

XXXIV JA8395-JA8397 

2018-07-12 Order Granting in Part Cotter Jr.'s
Motion for Omnibus Relief & 
Motion to Compel

XXXIV JA8398-JA8400 

2018-08-14 Findings of Fact and Conclusions 
of Law and Judgment 

XXXIV JA8401-JA8411 

2018-08-16 Notice of Entry of Findings of Fact
and Conclusions of Law and 
Judgment 

XXXIV JA8412-JA8425 

2018-08-24 Memorandum of Costs submitted 
by RDI for itself & the director 
defendants 

XXXIV JA8426-JA8446 

2018-08-24 RDI's Appendix of Exhibits to 
Memorandum of Costs  

XXXIV, 
XXXV, 
XXXVI 

JA8447-JA8906 

2018-09-05 Notice of Entry of SAO Re Process 
for Filing Motion for Attorney's 
Fees 

XXXVI JA8907-JA8914 

2018-09-05 Cotter Jr.'s Motion to Retax Costs XXXVI JA8915-JA9018
2018-09-07 RDI's Motion for Attorneys' Fees XXXVI, 

XXXVII 
JA9019-JA9101 

2018-09-12 RDI's Motion for Judgment in Its 
Favor 

XXXVII JA9102-JA9107 

2018-09-13 Cotter Jr.'s Notice of Appeal XXXVII JA9108-JA9110
2018-09-14 RDI's Opposition to Cotter Jr.'s 

Motion to Retax Costs
XXXVII JA9111-JA9219 

2018-09-14 RDI's Appendix ISO Opposition to 
Motion to Retax ("Appendix") Part 
1 

XXXVII, 
XXXVIII, 
XXXIX   

JA9220-JA9592 

2018-09-14 RDI's Appendix, Part 2 XXXIX, 
XL, XLI 

JA9593-
JA10063

2018-09-14 RDI's Appendix, Part 3 XLI, 
XLII, 
XLIII

JA10064-
JA10801 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-09-14 RDI's Appendix, Part 4 XLIII, 

XLIV
JA10802-
JA10898

2018-09-14 RDI's Appendix Part 5 XLIV, 
XLV

JA10899-
JA11270

2018-09-14 RDI's Appendix, Part 6 XLV, 
XLVI

JA11271-
JA11475

2018-09-14 RDI's Appendix, Part 7 XLVI, 
XLVII, 
XLVIII, 
XLIX, L 

JA11476-
JA12496 

2018-09-14 RDI's Appendix, Part 8
L, LI, LII 

JA12497-
JA12893

2018-09-14 Suggestion of Death of Gould 
Upon the Record 

LII,  
JA12894-
JA12896

2018-09-24 Cotter Jr.'s Reply to RDI's Opp'n to 
Motion to Retax Costs

LII 
JA12897-
JA12921

2018-09-24 Cotter Jr.'s Appendix of Exhibits 
ISO Reply to RDI's Opposition to 
Motion to Retax Costs

LII, LIII 
JA12922-
JA13112 

2018-10-01 Cotter Jr.'s Opposition to RDI's 
Motion for Judgment in its Favor

LIII 
JA13113-
JA13125

2018-10-02 Transcript of 10-01-18 Hearing on 
Cotter Jr.'s Motion to Retax Costs

LIII 
JA13126-
JA13150

2018-11-02 
 

Cotter Jr.'s Letter to Court 
Objecting to Proposed Order

LIII 
JA13151-
JA13156

2018-11-02 
 

Cotter Jr.'s Errata to Letter to
Court Objecting to Proposed 
Order 

LIII 
JA13157-
JA13162 

2018-11-06 Order Granting in Part Motion to 
Retax Costs & Entering Judgment 
for Costs ("Cost Judgment")

LIII 
JA13163-
JA13167 

2018-11-06 Notice of Entry of Order of Cost 
Judgment 

LIII 
JA13168-
JA13174

2018-11-16 Order Denying RDI's Motion for 
Attorneys' Fees

LIII 
JA13175-
JA13178
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CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-11-06 Order Denying RDI's Motion for 

Judgment in Its Favor
LIII 

JA13179-
JA13182

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Attorneys' Fees

LIII 
JA13183-
JA13190

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Judgment in Its 
Favor 

LIII 
JA13191-
JA13198 

2018-11-26 Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Cost Judgment, for Limited Stay of 
Execution on OST

LIII 
JA13199-
JA13207 

2018-11-30 RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution on OST

LIII 
JA13208-
JA13212 

2018-11-30 Adams and Cotter sisters' Joinder 
to RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution 

LIII 
JA13213-
JA13215 

2018-12-06 Order Re Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Judgment for Costs and for 
Limited Stay  

LIII 
JA13216-
JA13219 

2018-12-06 Cotter Jr.'s Notice of Appeal from 
Cost Judgment 

LIII  
JA13220-
JA13222

2018-12-07 Notice of Entry of Order Re Cotter 
Jr.'s Motion for Reconsideration & 
Amendment of Cost Judgment 
and for Limited Stay 

LIII 
JA13223-
JA13229 

2018-12-14 Cotter Jr.'s Notice of Posting Cost 
Bond on Appeal

LIII 
JA13230-
JA13232
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Date Description Vol. # Page Nos.

2018-06-18 Adams and Cotter sisters' Joinder 
to RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII, 
XXXIII 

JA7928-
JA8295 

2018-11-30 Adams and Cotter sisters' Joinder 
to RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution 

LIII 
JA13213-
JA13215 

2018-01-04 Adams and Cotter sisters' Motion 
for Judgment as a Matter of Law 

XXV 

JA6192-
JA6224 

(FILED 
UNDER 

SEAL 
JA6224A-F) 

2018-06-01 Adams and Cotter sisters' Motion 
for Summary Judgment 
("Ratification MSJ")

XXIX 
JA7173-
JA7221 

2018-05-15 Adams and Cotter sisters' Motion 
to Compel Production of Docs re 
Expert Fee Payments on OST

XXVIII, 
XXIX 

JA6938-
JA7078 

2018-05-18 Adams and Cotter sisters' Pre-
Trial Memo 

XXIX 
JA7088-
JA7135

2018-06-15 Adams and Cotter sisters' Reply 
ISO of Ratification MSJ

XXXII 
JA7841-
JA7874

2015-06-18 Amended AOS - Douglas 
McEachern 

I JA32-JA33 

2015-06-18 Amended AOS - Edward Kane I JA34-JA35
2015-06-18 Amended AOS - Ellen Cotter I JA36-JA37
2015-06-18 Amended AOS - Guy Adams I JA38-JA39
2015-06-18 Amended AOS - Margaret Cotter I JA40-JA41
2015-06-18 Amended AOS - RDI I JA42-JA43
2015-06-18 Amended AOS – Timothy Storey I JA44-JA45
2015-06-18 Amended AOS – William Gould I JA46-JA47
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2018-04-24 Bannett's Declaration ISO Gould's 
Opposition to Motion to Compel

XXVII 
JA6572-
JA6581

2016-04-05 Codding and Wrotniak's Answer 
to T2 Plaintiffs' First Amended 
Complaint 

II 
JA439-
JA462 

2015-06-12 Complaint   I JA1-JA31
2016-10-17 Cotter Jr.'s Appendix of Exhibits 

ISO Opposition to Gould's MSJ 
XVIII 

JA4458-
JA4517

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Individual 
Defendants' Partial MSJ No. 1 XVII, 

XVIII 

JA4143-
JA4311 

(FILED 
UNDER 

SEAL 
JA4151A-C)

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Individual 
Defendants' Partial MSJ No. 2

XVIII 
JA4312-
JA4457 

2018-09-24 Cotter Jr.'s Appendix of Exhibits 
ISO Reply to RDI's Opposition to 
Motion to Retax Costs

LII, LIII 
JA12922-
JA13112 

2018-11-02 
 

Cotter Jr.'s Errata to Letter to 
Court Objecting to Proposed 
Order 

LIII 
JA13157-
JA13162 

2018-11-02 
 

Cotter Jr.'s Letter to Court 
Objecting to Proposed Order

LIII 
JA13151-
JA13156

2018-04-23 Cotter Jr.'s Motion for Omnibus 
Relief on OST 

XXVI, 
XXVII 

JA6432-
JA6561 

(FILED 
UNDER 

SEAL 
JA6350A; 

JA6513A-C) 

2016-09-23 Cotter Jr.'s Motion for Partial 
Summary Judgment ("MPSJ")

XIV, XV 
JA3337-
JA3697
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2018-11-26 Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Cost Judgment, for Limited Stay of 
Execution on OST

LIII 
JA13199-
JA13207 

2017-12-19 Cotter Jr.'s Motion for 
Reconsideration of Ruling on 
Partial MSJ Nos. 1, 2 & 3 and 
Gould's MSJ on OST ("Motion for 
Reconsideration")

XXIII, 
XXIV 

JA5793-
JA5909 

2018-06-12 Cotter Jr.'s Motion for Relief Based 
on Noncompliance with Court's 
May 2, 2018 Rulings on OST 
("Motion for Relief")

XXXI 
JA7569-
JA7607 

2017-12-29 Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay on OST

XXV 
JA6092-
JA6106

2018-04-18 Cotter Jr.'s Motion to Compel 
(Gould) 

XXV, 
XXVI 

JA6298-
JA6431

2018-06-08 Cotter Jr.'s Motion to Compel on 
OST  

XXIX, 
XXX, 
XXXI 

JA7222-
JA7568 

2018-09-05 Cotter Jr.'s Motion to Retax Costs
XXXVI 

JA8915-
JA9018

2017-12-28 Cotter Jr.'s Motion to Stay on OST 
XXV 

JA6072-
JA6080

2018-02-01 Cotter Jr.'s Notice of Appeal
XXV 

JA6295-
JA6297

2018-09-13 Cotter Jr.'s Notice of Appeal
XXXVII 

JA9108-
JA9110

2018-12-06 Cotter Jr.'s Notice of Appeal from 
Cost Judgment

LIII 
JA13220-
JA13222

2018-12-14 Cotter Jr.'s Notice of Posting Cost 
Bond on Appeal

LIII 
JA13230-
JA13232

2018-01-05 Cotter Jr.'s Opposition to 
Defendants' Motion for Judgment 
as a Matter of Law

XXV 
JA6229-
JA6238 
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2016-10-13 Cotter Jr.'s Opposition to Gould's 
MSJ 

XVI 
JA4015-
JA4051

2018-05-18 Cotter Jr.'s Opposition to Motion 
to Compel Production of Docs re 
Expert Fee Payments 

XXIX 
JA7079-
JA7087 

2016-10-13 Cotter Jr.'s Opposition to Partial 
MSJ No. 1 

XVI, 
XVII 

JA4052-
JA4083

2018-06-13 Cotter Jr.'s Opposition to 
Ratification MSJ

XXXI 
JA7608-
JA7797

2018-06-13 Cotter Jr.'s Opposition to RDI's 
Demand Futility Motion

XXXI, 
XXXII 

JA7798-
JA7840

2018-10-01 Cotter Jr.'s Opposition to RDI's 
Motion for Judgment in its Favor

LIII 
JA13113-
JA13125

2018-05-11 Cotter Jr.'s Opposition to RDI's 
Motion for Leave to File Motion 

XXVIII 
JA6816-
JA6937

2018-01-05 Cotter Jr.'s Opposition to RDI's 
Motion to Dismiss for Failure to 
Show Demand Futility

XXV 
JA6225-
JA6228 

2018-05-18 Cotter Jr.'s Pre-Trial Memo
XXIX 

JA7136-
JA7157

2018-06-18 Cotter Jr.'s Reply ISO Motion for 
Relief Re: 05-02-18 Rulings

XXXIII, 
XXXIV 

JA8302-
JA8342

2018-01-03 Cotter Jr.'s Reply ISO Motion for 
Rule 54(b) Certification and Stay

XXV 
JA6171-
JS6178

2018-04-27 Cotter Jr.'s Reply ISO Motion to 
Compel (Gould)

XXVII 
JA6582-
JA6599

2018-09-24 Cotter Jr.'s Reply to RDI's Opp'n to 
Motion to Retax Costs

LII 
JA12897-
JA12921

2016-09-02 Cotter Jr.'s Second Amended 
Verified Complaint

III 
JA519-
JA575

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 1 & 
2 & Gould MSJ 

XXI 
JA5094-
JA5107 
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2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
3 & Gould MSJ

XXI, 
XXII 

JA5300-
JA5320 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
5 & Gould MSJ

XXI 
JA5119-
JA5134 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
6 & Gould MSJ

XXI 
JA5253-
JA5264 

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 2  

XVII 
JA4084-
JA4111

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 6  

XVII 
JA4112-
JA4142

2017-12-27 Declaration of Bannett ISO Gould's 
Opposition to Cotter Jr.'s Motion 
for Reconsideration 

XXIV, 
XXV 

JA5987-
JA6064 

2016-10-21 Declaration of Bannett ISO Gould's 
Reply ISO MSJ 

XIX 
JA4636-
JA4677

2017-12-05 Declaration of Bannett ISO Gould's 
Supplemental Reply ISO MSJ

XXII, 
XXIII 

JA5555-
JA5685

2018-01-05 Declaration of Krum ISO Cotter 
Jr.'s Opposition to Motion for 
Judgment as a Matter of Law

XXV 
JA6239-
JA6244 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 1 & 2 & Gould 
MSJ   

XXI 
JA5108-
JA5118 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 5 & Gould 
MSJ 

XXI 
JA5135-
JA5252 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 6 & Gould 
MSJ 

XXI 
JA5265-
JA5299 



21 

JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 

ALPHABETICAL INDEX

Date Description Vol. # Page Nos.

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
So-Called MSJ Nos. 2 & 3 & Gould 
MSJ 

XXII 
JA5321-
JA5509 

2016-09-23 Defendant William Gould 
("Gould")'s MSJ 

III, IV, 
V, VI 

JA576-
JA1400

2018-08-14 Findings of Fact and Conclusions 
of Law and Judgment 

XXXIV 
JA8401-
JA8411

2017-10-04 First Amended Order Setting Civil 
Jury Trial, Pre-Trial Conference, 
and Calendar Call

XX 
JA4928-
JA4931 

2015-10-22 First Amended Verified Complaint
II 

JA263-
JA312

2018-04-24 Gould's Declaration ISO 
Opposition to Motion to Compel

XXVII 
JA6569-
JA6571

2017-10-17 Gould's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX 
JA4975-
JA4977 

2018-06-18 Gould's Joinder to RDI's 
Combined Opposition to Cotter 
Jr.'s Motion to Compel & Motion 
for Relief 

XXXIII 
JA8296-
JA8301 

2017-12-27 Gould's Opposition to Cotter Jr.'s 
Motion for Reconsideration 

XXIV 
JA5982-
JA5986

2018-04-24 Gould's Opposition to Cotter Jr.'s 
Motion to Compel 

XXVII 
JA6562-
JA6568

2016-10-21 Gould's Reply ISO MSJ 
XIX 

JA4610-
JA4635

2017-12-01 Gould's Request For Hearing on  
Previously-Filed MSJ 

XXI 
JA5078-
JA5093 

2017-12-04 Gould's Supplemental Reply ISO 
of MSJ 

XXII 
JA5538-
JA5554

2017-11-28 Individual Defendants' Answer to 
Cotter Jr.'s Second Amended 
Complaint 

XX, XXI 
JA5048-
JA5077 
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2016-03-14 Individual Defendants' Answer to 
Cotter's First Amended Complaint 

II 
JA375-
JA396

2017-10-11 Individual Defendants' Motion for 
Evidentiary Hearing Re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX 
JA4932-
JA4974 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 1) 
Re: Plaintiff's Termination and 
Reinstatement Claims ("Partial 
MSJ No. 1) 

VI, VII, 
VIII, IX 

JA1486-
JA2216 

(FILED 
UNDER 

SEAL 
JA2136A-D) 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 2) 
Re: The Issue of Director 
Independence ("Partial MSJ No. 2") IX, X 

JA2217-
JA2489 

(FILED 
UNDER 

SEAL 
JA2489A-

HH)  

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 3) 
On Plaintiff's Claims Related to the 
Purported Unsolicited Offer 
("Partial MSJ No. 3")

X, XI 
JA2490-
JA2583 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 4) 
On Plaintiff's Claims Related to the 
Executive Committee ("Partial MSJ 
No. 4") 

XI 
JA2584-
JA2689 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 5) 
On Plaintiff's Claims Related to the 
Appointment of Ellen Cotter as 
CEO ("Partial MSJ No. 5")

XI, XII 
JA2690-
JA2860 
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2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 6) 
Re Plaintiff's Claims Re Estate's 
Option Exercise, Appointment of 
Margaret Cotter, Compensation 
Packages of Ellen Cotter and 
Margaret Cotter, and related 
claims Additional Compensation 
to Margaret Cotter and Guy 
Adams ("Partial MSJ No. 6")

XII, XIII, 
XIV 

JA2861-
JA3336 

2015-09-03 Individual Defendants' Motion to 
Dismiss Complaint 

I 
JA149-
JA237

2016-10-26 Individual Defendants' Objections 
to Declaration of Cotter, Jr. 
Submitted in Opposition to Partial 
MSJs  

XIX 
JA4725-
JA4735 

2017-12-26 Individual Defendants' Opposition 
to Cotter Jr.'s Motion For 
Reconsideration 

XXIV 
JA5910-
JA5981 

2018-01-02 Individual Defendants' Opposition 
to Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV 
JA6132-
JA6139 

2016-10-13 Individual Defendants' Opposition 
to Cotter Jr.'s MPSJ

XVI JA3815-
JA3920

2016-10-21 Individual Defendants' Reply ISO 
of Partial MSJ No. 1 

XVIII 
JA4518-
JA4549

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ No. 2

XVIII, 
XIX 

JA4550-
JA4567

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ Nos. 3, 4, 5, and 6 XIX 

JA4678–
JA4724 

2017-12-04 Individual Defendants' Reply ISO 
Renewed Partial MSJ Nos. 1 & 2 

XXII 
JA5510-
JA5537

2017-11-09  Individual Defendants'
Supplement to Partial MSJ Nos. 1, 
2, 3, 5, and 6 

XX 
JA4981-
JA5024 
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2017-12-08 Joint Pre-Trial Memorandum
XXIII 

JA5686-
JA5717

2018-08-24 Memorandum of Costs submitted 
by RDI for itself & the director 
defendants 

XXXIV 
JA8426-
JA8446 

2016-09-23 MIL to Exclude Expert Testimony 
of Steele, Duarte-Silva, Spitz,  
Nagy, & Finnerty 

VI 
JA1401-
JA1485 

2015-08-10 Motion to Dismiss Complaint I JA48-JA104
2018-08-16 Notice of Entry of Findings of Fact 

and Conclusions of Law and 
Judgment 

XXXIV 
JA8412-
JA8425 

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Attorneys' Fees

LIII 
JA13183-
JA13190

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Judgment in Its 
Favor 

LIII 
JA13191-
JA13198 

2018-01-04 Notice of Entry of Order Granting 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV 
JA6182-
JA6188 

2018-11-06 Notice of Entry of Order of Cost 
Judgment 

LIII 
JA13168-
JA13174

2018-12-07 Notice of Entry of Order Re Cotter 
Jr.'s Motion for Reconsideration & 
Amendment of Cost Judgment 
and for Limited Stay 

LIII 
JA13223-
JA13229 

2017-12-29 Notice of Entry of Order Re 
Individual Defendants' Partial 
MSJs, Gould's MSJ, and MIL 

XXV 
JA6081-
JA6091 

2016-12-22 Notice of Entry of Order Re Partial 
MSJ Nos. 1-6 and MIL to Exclude 
Expert Testimony

XX 
JA4921-
JA4927 

2018-09-05 Notice of Entry of SAO Re Process 
for Filing Motion for Attorney's 
Fees 

XXXVI 
JA8907-
JA8914 
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2018-01-04 Order Denying Cotter Jr.'s Motion 
for Reconsideration and Stay

XXV 
JA6189-
JA6191

2018-11-16 Order Denying RDI's Motion for 
Attorneys' Fees

LIII 
JA13175-
JA13178

2018-11-06 Order Denying RDI's Motion for 
Judgment in Its Favor

LIII 
JA13179-
JA13182

2015-10-12 Order Denying RDI's Motion to 
Compel Arbitration

II 
JA257-
JA259

2018-01-04 Order Granting Cotter Jr.'s Motion 
for Rule 54(b) Certification 

XXV 
JA6179-
JA6181

2016-10-03 Order Granting Cotter Jr.'s Motion 
to Compel Production of 
Documents & Communications Re 
the Advice of Counsel Defense

XV 
JA3698-
JA3700 

2018-07-12 Order Granting in Part Cotter Jr.'s 
Motion for Omnibus Relief & 
Motion to Compel

XXXIV 
JA8398-
JA8400 

2018-07-12 Order Granting In Part Cotter Jr.'s 
Motion to Compel (Gould) & 
Motion for Relief

XXXIV 
JA8395-
JA8397 

2018-11-06 Order Granting in Part Motion to 
Retax Costs & Entering Judgment 
for Costs ("Cost Judgment")

LIII 
JA13163-
JA13167 

2018-12-06 Order Re Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Judgment for Costs and for 
Limited Stay  

LIII 
JA13216-
JA13219 

2016-10-03 Order Re Cotter Jr.'s Motion to 
Permit Certain Discovery re 
Recent "Offer" 

XV 
JA3701-
JA3703 

2016-12-21 Order Re Individual Defendants' 
Partial MSJ Nos. 1–6 and MIL to 
Exclude Expert Testimony 

XX 
JA4917-
JA4920 
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2017-12-28 Order Re Individual Defendants' 
Partial MSJs, Gould's MSJ, and 
MILs 

XXV 
JA6065-
JA6071 

2015-10-19 Order Re Motion to Dismiss 
Complaint 

II 
JA260-
JA262

2016-12-20 
 

RDI's Answer to Cotter Jr.'s 
Second Amended Complaint

XX 
JA4891-
JA4916

2016-03-29 RDI's Answer to Cotter, Jr.'s First 
Amended Complaint

II 
JA397-
JA418

2016-03-29 RDI's Answer to T2 Plaintiffs' First 
Amended Complaint

II 
JA419-
JA438

2018-08-24 RDI's Appendix of Exhibits to 
Memorandum of Costs  

XXXIV, 
XXXV, 
XXXVI 

JA8447-
JA8906 

2018-09-14 RDI's Appendix ISO Opposition to 
Motion to Retax ("Appendix") Part 
1 

XXXVII, 
XXXVIII
, XXXIX 

JA9220-
JA9592 

2018-09-14 RDI's Appendix, Part 2 XXXIX, 
XL, XLI 

JA9593-
JA10063

2018-09-14 RDI's Appendix, Part 3 XLI, 
XLII, 
XLIII 

JA10064-
JA10801 

2018-09-14 RDI's Appendix, Part 4 XLIII, 
XLIV 

JA10802-
JA10898

2018-09-14 RDI's Appendix Part 5 XLIV, 
XLV 

JA10899-
JA11270

2018-09-14 RDI's Appendix, Part 6 XLV, 
XLVI 

JA11271-
JA11475

2018-09-14 RDI's Appendix, Part 7 XLVI, 
XLVII, 
XLVIII, 
XLIX, L 

JA11476-
JA12496 

2018-09-14 RDI's Appendix, Part 8
L, LI, LII 

JA12497-
JA12893
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2018-06-18 RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII 
JA7875-
JA7927 

2019-10-21 RDI's Consolidated Reply ISO 
Individual Defendants' Partial MSJ 
Nos. 3, 4, 5 & 6

XIX 
JA4589-
JA4603 

2018-01-03 RDI's Errata to Joinder to 
Individual Defendants' Opposition 
to Motion for Rule 54(b) 
Certification and Stay

XXV 
JA6153-
JA6161 

2016-10-13 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s MPSJ 

XVI 
JA3921-
JA4014 

2018-01-03 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV 
JA6140-
JA6152 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 1 

XV 
JA3707-
JA3717

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 2 

XV 
JA3718-
JA3739

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 3

XV JA3740-
JA3746

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 4

XV JA3747-
JA3799

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 5

XV JA3800-
JA3805

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 6 

XV, XVI JA3806-
JA3814

2017-11-21 RDI's Joinder to Individual 
Defendants' Supplement to Partial 
MSJ Nos. 1, 2, 3, 5 & 6

XX 
JA5025-
JA5027 

2016-10-03 RDI's Joinder to MIL to Exclude 
Expert Testimony

XV 
JA3704-
JA3706
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2017-10-18 RDI's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX 
JA4978-
JA4980 

2018-09-07 RDI's Motion for Attorneys' Fees XXXVI, 
XXXVII 

JA9019-
JA9101

2018-09-12 RDI's Motion for Judgment in Its 
Favor 

XXXVII 
JA9102-
JA9107

2015-08-31 RDI's Motion to Compel 
Arbitration 

I 
JA127-
JA148

2018-01-03 RDI's Motion to Dismiss for 
Failure to Show Demand Futility

XXV 
JA6162-
JA6170

2018-11-30 RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution on OST

LIII 
JA13208-
JA13212 

2018-09-14 RDI's Opposition to Cotter Jr.'s 
Motion to Retax Costs

XXXVII 
JA9111-
JA9219

2018-04-27 RDI's Opposition to Cotter's 
Motion for Omnibus Relief

XXVII 
JA6600-
JA6698

2016-10-21 RDI's Reply ISO Gould's MSJ
XIX 

JA4604-
JA4609

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 1 

XIX 
JA4568-
JA4577

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 2

XIX 
JA4578-
JA4588

2015-08-20 Reading International, Inc. 
("RDI")'s Joinder to Margaret 
Cotter, Ellen Cotter, Douglas 
McEachern, Guy Adams, & 
Edward Kane ("Individual 
Defendants") Motion to Dismiss 
Complaint  

I 
JA105-
JA108 

2015-11-10 Scheduling Order and Order 
Setting Civil Jury Trial, Pre-Trial 
Conference and Calendar Call

II 
JA313-
JA316 
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2018-05-04 Second Amended Order Setting 
Jury Trial, Pre-trial Conference, 
and Calendar Call

XXVII 
JA6724-
JA6726 

2016-06-21 Stipulation and Order to Amend 
Deadlines in Scheduling Order 

II 
JA463-
JA468

2018-09-14 Suggestion of Death of Gould 
Upon the Record 

LII, 
JA12894-
JA12896

2016-02-12 T2 Plaintiffs' First Amended 
Complaint  

II 
JA317-
JA355

2015-08-28 T2 Plaintiffs' Verified Shareholder 
Derivative Complaint 

I 
JA109-
JA126

2015-10-06 Transcript of 9-10-15 Hearing on 
Defendants' Motion to Dismiss & 
Plaintiff Cotter Jr. ("Cotter Jr.")'s 
Motion for Preliminary Injunction

I, II 
JA238-
JA256 

2016-02-23 Transcript of 2-18-16 Hearing on 
Motion to Compel & Motion to 
File Document Under Seal

II 
JA356-
JA374 

2016-06-23 Transcript of 6-21-16 Hearing on 
Defendants' Motion to Compel & 
Motion to Disqualify T2 Plaintiffs

II 
JA469-
JA493 

2016-08-11 Transcript of 8-9-16 Hearing on 
Cotter Jr.'s Motion for Partial 
Summary Judgment, Motion to 
Compel & Motion to Amend

II, III 
JA494-
JA518 

2016-11-01 Transcript of 10-27-16 Hearing on 
Motions 

XIX, XX 
JA4736-
JA4890

2017-11-27 Transcript of 11-20-17 Hearing on 
Motion for Evidentiary Hearing re 
Cotter Jr.'s Adequacy & Motion to 
Seal  

XX 
JA5028-
JA5047 

2017-12-11 Transcript of 12-11-2017 Hearing 
on [Partial] MSJs, MILs, and Pre-
Trial Conference

XXIII 
JA5718-
JA5792 
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2017-12-29 Transcript of 12-28-17 Hearing on 
Motion for Reconsideration and 
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XXV 
JA6107-
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2018-01-05 Transcript of 1-4-18 Hearing on 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV 
JA6245-
JA6263 

2018-01-08 Transcript of Hearing on Demand 
Futility Motion and Motion for 
Judgment  

XXV 
JA6264-
JA6280 

2018-01-10 Transcript of Proceedings of 01-8-
18 Jury Trial–Day 1 

XXV 
JA6281-
JA6294

2018-05-03 Transcript of 4-30-18 Hearing on 
Motions to Compel & Seal

XXVII 
JA6699-
JA6723

2018-05-07 Transcript of 5-2-18 Hearing on 
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XXVII, 
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JA6727-
JA6815

2018-05-24  Transcript of 05-21-18 Hearing on 
Adams and Cotter sisters' Motion 
to Compel 

XXIX 
JA7158-
JA7172 

2018-06-20 Transcript of 06-19-18 Omnibus 
Hearing on discovery motions and 
Ratification MSJ 

XXXIV 
JA8343-
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2018-10-02 Transcript of 10-01-18 Hearing on 
Cotter Jr.'s Motion to Retax Costs

LIII 
JA13126-
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• At a reconvened supposed special meeting of the RDI Board of Directors May 29, 2015, 

EC told the RDI board that she and MC had reached a resolution of their disputes with 

Plaintiff. No vote regarding termination of Plaintiff was then had. 

• Plaintiff, EC and MC thereafter failed to resolve their disputes. 

• EC called another supposed special board meeting for June 12, 2015. At the meeting, three 

of five outside directors, namely, Adams, Kane and McEachern, voted to terminate 

Plaintiff as President and CEO. Storey and Gould voted against termination. 

• Defendant Adams in May and June 2015 (and for some time previously, as well as since 

then) relied on companies controlled by EC and MC for a majority of his recurring income. 

• Defendant Kane had a five-decade, close personal and quasi-familial relationship with 

James J. Cotter, Sr. ("JJC, Sr."); Kane believed he knew what JJC, Sr.'s wishes were 

regarding a fundamental dispute between Plaintiff, on one hand, and EC and MC on the 

other hand, regarding whether MC alone or MC together with Plaintiff was to be trustee(s) 

of a voting trust which would hold approximately seventy percent of the voting stock of 

RDI; Kane's view was that JJC, Sr.'s wishes were that MC alone be the trustee. 

Thus, defendants lacked disinterestedness and independence, either generally or with 

respect to the particular challenged actions (here, the decisions to threaten Plaintiff with 

termination and to terminate him). Plaintiff has rebutted the presumption that the business 

judgment rule applies, and the burden shifts to the individual director defendants to demonstrate 

the entire fairness of both their process and the result (measured objectively) reached. 

Here, defendant Adams lacked independence because he was dependent on EC and MC for 

a majority of his income, including at the time he took the challenged actions. Additionally, he 

lacked disinterestedness with respect to the challenged action(s) because, he and his financial 

benefactors, EC and MC, personally stood to gain while other RDI shareholders would not. 

Defendant Kane generally lacked independence because of (1) his five-decade relationship 

with JJC, Sr.; (2) his view that he knew what Sr.'s wishes were regarding a critical item in dispute 

between Plaintiff and EC and MC, who would be the trustee(s) of the voting trust; (3) his view 

that it was the wishes of JJC, Sr. that MC alone be the trustee of that voting trust; and (4) his 
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insistence that Plaintiff accede the demands of EC and MC or be terminated. Likewise, Kane 

lacked disinterestedness with respect to the subject decisions, including for the same reasons. 

The individual defendants cannot satisfy the entire fairness test with respect to the 

"process" by which they threatened and effected Plaintiff's termination. Nor can they demonstrate 

the objective fairness of threatening him with termination unless he resolved disputes with MC 

and EC on terms satisfactory to the two of them and terminating him when he failed to do so. 

Where, as here, director defendants cannot satisfy their burden of demonstrating the entire 

fairness of the challenged conduct, the challenged conduct may be avoided by the corporation or 

by its shareholders. That is exactly the relief Plaintiff seeks hereby, which RDI and he are entitled 

to receive, namely, an order that declares the decision to terminate Plaintiff as President and CEO 

of RDI as void or voidable and, to the point, of no force or effect. 

II. 	PROCEDURAL HISTORY OF AND THE CLAIMS MADE IN THIS CASE  

Plaintiff's SAC states four claims, for breach of the fiduciary duty of care, breach of the 

fiduciary duty of loyalty, breach of the fiduciary duty of candor and disclosure, and aiding and 

abetting breach of fiduciary duty. 

The SAC alleges a wrongful course of conduct by the director defendants to seize control 

of RDI in order to further their personal financial and other interests, in derogation of their 

fiduciary duties. (SAC, ¶ 1.) The SAC alleges an ongoing course of conduct, including (1) 

threatening Plaintiff with termination if he did not settle trust and estate disputes on terms 

satisfactory to EC and MC and terminating him when he failed to do so (SAC, Tilt 4, 72-94); (2) 

activating and repopulating an executive committee and forcibly "retiring" Tim Storey, to secure 

their control of RDI and eliminate the participation of Plaintiff and Storey as directors (SAC, Tilt 8, 

99,127-134); (3) misusing RDI's corporate machinery, including through Kane and Adams as 

members of the RDI Board of Directors Compensation Committee authorizing the exercise of a 

supposed option to acquire 100,000 shares of RDI Class B voting stock (SAC, In 10, 102-108); (4) 

stacking the RDI Board of Directors with persons whose sole "qualification" to be an RDI director 

was personal friendship with a Cotter family member (SAC, In 11, 121-134); (5) manipulating 

RDI's SEC disclosures and annual shareholders meetings to disguise and effectuate their 
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entrenchment scheme (SAC, In 12, 13, 101-135 and 136); (6) manipulating and aborting a CEO 

search process to ensure that EC was selected (SAC, In 14, 13-147); (7) looting the Company, 

including by employing MC in a highly compensated senior executive position for which she had 

no prior experience or professional qualifications (SAC, In 15, 148-153) and, most recently, by 

rejecting third-parties' Offer to purchase all the outstanding stock of RDI at a price well in excess 

of the price at which it traded in the market, without taking any action to determine what was in 

the best interests of RDI and its shareholders other than EC and MC (SAC, In 16, 154-162). 

Plaintiff's claims all arise from an ongoing course of conduct, aptly described as 

entrenchment, not from a series of unrelated, one-off, coincidental actions as they are framed in 

the Interested Director Defendants' MSJs. 

III. RESPONSE TO FACTUAL ASSERTIONS  

The Director Defendants portray Plaintiff's appointment as CEO as some accident 

occasioned by JJC, Sr.'s death. In reality, JJC, Sr. intended Plaintiff to succeed him. In a memo 

to the compensation committee dated January 16, 2009, JJC, Sr. expressly suggested JJC succeed 

him. (Appendix Ex. [1] (JCOTTER0145336).) 

The Director Defendants devote a section of their brief to discussing an invented argument 

they call "Significant Problems with Plaintiff's Managerial Skills Become Obvious." (Defs.' Mot. 

for Summ. J. No. 1 at p. 5:17.) This theme, and the flimsy evidence taken out of context to 

support it, contradicts what at least some directors actually felt at the time, that is, before they had 

a motive to retroactively color their statements and give testimony that serve their present 

litigation goals. For example, Director Kane proclaimed in a June 8, 2015 email to JJC that "there 

is no one more qualified to be the CEO of this company than you." (Appendix Ex. [2] 

(JCOTTER009286).) A day earlier, Kane said "I want you to be CEO and run the company for 

the next 30 years or more." (Id.) And, these statements came in the midst of the meetings that led 

to Plaintiff's ouster. So, contrary to the spin Defendants give the evidence, no uniform body of 

evidence shows that Plaintiff's managerial style caused concern for the directors. This remains a 

sharply disputed point incapable of resolution through a summary process. 
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Director Defendants mischaracterize Director Storey's feeling regarding Plaintiff's work as 

CEO. They claim "Storey concluded that Plaintiff 'needs to make progress in the business and 

with Ellen and Margaret [Cotter] quickly, or the board will need to look to alternatives to protect 

the interests of the company." (Defs.' Mot. Summ. J. at p. 8:27-9:1.) 

First, this ambiguous statement does not explicitly reflect any desire by Director Storey to 

terminate Plaintiff Director Storey subsequently expressed his approval of Plaintiff's work. 

Specifically, Storey's notes from May 21, 2015, say that "none of the steps [Plaintiff] proposes to 

take or has in fact taken are unusual or untoward." (Appendix Ex. [5] (TS0000061).) Storey then 

added "[o]ther than from Margaret or Ellen, . . . I haven't heard of any material negativity from 

any other executive as to the CEOs requirements." (Id.) Storey recognized the particular 

governance challenges Plaintiff faced in his sisters. (Id.) Despite all this, Storey concluded that 

"progress has been made in a number of respects," and cautioned that "the resolution need not 

necessarily be removal of the CEO . . . it could be the removal of the other executives—or all of 

them." (Id. at -62-63; see also Appendix Ex. [3] (WG Dep. Ex. 61) (discussing progress).) 

Once again, the evidence shows a factual dispute concerning the mindset of RDI directors 

as to Plaintiff's termination. 

The Defendants portray the May 21, 2015 meeting as a natural progression of events—"a 

months-long effort to address and alleviate ongoing conflicts." (Defs' Mot. Summ. J. No. 1 at 6-

8.) In reality, on Tuesday May 19, 2015, EC distributed an agenda for a RDI board of directors 

meeting on Thursday, May 21, 2015. (Appendix Ex. [6] (EC Dep. Ex. 339).) The first agenda 

item was "Status of President and CEO." (Id.) This subject had not been previously addressed at 

an RDI Board of Directors meeting. Indeed, a draft agenda a few days earlier made no mention of 

the subject. (Appendix Ex. [ 7] (EC Dep. Ex. 338.) Storey wrote in a May 20, 2015 email to 

Director Gould that "I am only assuming the matter before us is a resolution to immediately 

remove the CEO—that isn't clear from the agenda, or any direct comment made to me by any 

party." (Appendix Ex. [ 8] (TS0000073).) The Defendants have attempted to obscure the official 

record of the May 21, 2015 board meeting, producing the fictional minutes in redacted form, 

which excise the advice of counsel. (Appendix Ex. [9] (GA000003864).) 
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The evidence does not support Defendants' argument that JJC was fired after a deliberate, 

regular, and lawful process. (See Defs.' Mot. Summ. J. 9:27-10:2.) Rather, Plaintiff was 

threatened with termination if he failed to resolve disputes with his sisters on their terms, and then 

terminated when Kane, Adams, and McEachern voted to terminate him. 

On June 8, 2015, JJC advised EC and MC that he could not accept their lawyers' 

settlement document. MC responded that she "would notify the board that you are unwilling to 

take our offer despite your acceptance to most of it last week." (JJC Dec. at ¶ 18; Appendix Ex. 

[12] (MC Dep. Ex. 327); Appendix Ex. [13] (MC 5/13/16 Dep. Tr. at 368:13-369:22); see also 

Appendix Ex. [13] (MC 5/12/16 Dep. Tr. 271:22-279:7); Appendix Ex. [14] (Dep. Ex. 156);.) 

On June 10, 2015, EC transmitted an email to all RDI board members stating, among other 

things, that "we would like to reconvene the Meeting that was adjourned on Friday, May 29th, at 

approximately 6:15 p.m. (Los Angeles time.)" (JJC Dec. at It 19). 

When the tentative agreement did not come to fruition, Kane resumed his advocacy toward 

Plaintiff, including on June 11, 2015, stating: "I do believe that if you give up what you consider 

`control' for now to work cooperatively with your sisters," Kane admonished, "you will find that 

you will have a lot more commonality than you think." (Appendix Ex. [15] (Kane Dep. Ex. 306 at 

p. EK 00001613).) "Otherwise," Kane threatened, "you will be sorry for the rest of your life, they 

and your mother will be hurt and your children will lose a golden opportunity." (Id.) Tellingly, 

Kane also wrote that JJC, Sr. gave MC the right to vote the B stock to force them to work together, 

and that trying to change that would be a "nonstarter." (Appendix Ex. 15 Kane Dep. Ex. 306).) 

Kane testified repeatedly that Plaintiff's failure to accede to his sisters' settlement demands cost 

him his job. (Appendix Ex. [ 16] (Kane 5/2/16 Dep. Tr.194-195 (testifying that he told JJC to 

"take [the settlement offer]. . . . You're going to get terminated if you don't."). 

On Friday, June 12, 2015, a supposed RDI board of directors special meeting was 

convened. Adams and Kane (and McEachern) voted to terminate JJC (as did MC and EC). Storey 

and Gould voted against terminating JJC as President and CEO. (JJC Dec. at ¶ 20; Appendix Ex. 

[16] (Kane 5/2/16 Dep. Tr. 191:25-192:12, 193:3-194-10); Appendix Ex. [ 4] (Storey 2/12/16 

Dep. Tr. 139:22-140-11); see also Appendix Ex. [17] (TS 8/3/16 Dep. Tr. 75:4-76:16 and 81:22- 
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82:6).) In January 2016, EC was made permanent President and CEO of RDI. (JJC Dec. at ¶ 21). 

Adams, MacEachern, and Kane predetermined their vote before any actual deliberations—

and they did so over the protests of other directors, who felt railroaded into a foregone outcome. 

Prior to May 19, 2015, each of Adams and Kane (and McEachern) communicated to EC and/or 

among themselves their respective agreement to vote as RDI directors to terminate JJC as 

President and CEO of RDI. (Appendix Ex. [30] (EC 6/16/16 Dep. Tr. 175:17-176:8); Appendix 

Ex. [4] (Storey 2/12/16 Dep. Tr. at 96:5-91:4, 98:21-100:8, 100:14-101:11); Appendix Ex. 9 

(Adams 4/28/16 Dep. Tr. at 98:7-17; 98:18-99:22); Appendix Ex. [21] (Adams 4/29/16 Dep. Tr. 

378:15-370:5); see also Appendix Ex. [18] (TS 8/31/16 Dep. Tr. 66:22-67:20) and Appendix Ex. 

[19] (Dep. Ex 131).) During their planning prior to the May 21 meeting, Kane on May 18, 2016 

sent an email to Adams in which Kane agreed to second the motion for JCJ's termination, if 

necessary: 

See if you can get someone else to second the motion [to terminate Plaintiff]. If 
the vote is 5-3 I might want to abstain and make it 4-3 If it's needed I will vote. 
It's personal and goes back 51 years. If no one else will second it I will. 

(Appendix Ex. [28] (Dep. Ex. 81 at GA00005500).) 

Gould and Storey objected that the non-Cotter directors had not employed a proper process 

regarding terminating JJC and requested that the non-Cotter directors meet before the May 21 

meeting. Gould warned they could "face possible claims for breach of fiduciary duty if the Board 

takes action without following a process." (Appendix Ex. [23] (Gould Dep. Ex. 318).) Storey 

used the term "kangaroo court," and noted, "[A]s directors we can't just do what a shareholder [, 

meaning EC and MC,] asks." 2  (Appendix Ex. [24] (Kane Dep. Ex. 116).) Kane responded they 

did not need to meet, stating "the die is cast." (Appendix Ex. [25] (EK Dep. Ex. 117 at 

TS000069).) 

The supposed special board meeting on May 29 commenced, and Adams made a motion to 

terminate Plaintiff as President and CEO. In response, Plaintiff questioned Adams' independence 

and/or disinterestedness. (JJC Dec. at ¶ 15). The meeting eventually was adjourned until 6:00 PM. 

2  Gould and Storey also were of the view that the ombudsman process was to continue into June 2016, at which time 
Storey would report further and the five would determine next steps. (Appendix Ex. [17] (TS 8/3/16 Dep. Tr. 33:12-
36:16 and 37:15-38:20).) 
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Plaintiff was told that he needed to resolve his disputes with his sisters or suffer termination. (Id.) 

Defendants have wrongfully insisted that Plaintiff resign as Company director. For 

example, on June 15, 2016 EC declared that Plaintiff's unlawful termination "obligates you to 

resign immediately from the board of Directors," which requirement, EC argued, was an 

obligation of Plaintiff's employment contract. (Appendix Ex. [26] (Jun 15, 2016 Letter).) RDI's 

SEC Form 8-K dated June 12, 2015 repeated this false claim. (Appendix Ex. [27] (Ellis Dep. Ex. 

347).) Gould, who drafted Plaintiff's employment contract, testified that this was not required: "I 

drafted the contract . . . . And it did say in there he would resign. But what we intended that to 

mean was his position as president." (Appendix Ex. [20] (Gould 6/8/16 Dep. Tr. 244:16-246:6.) 

Gould communicated the wrongfulness of EC's position to the Board, to RDI's in-house attorney, 

and to EC—but EC sent the letter in question and caused the erroneous SEC filing. (Id.) 

IV. ARGUMENT  

A. 	Director Defendants' Fiduciary Duties. 

The power of directors to act on behalf of a corporation is governed by their fiduciary 

relationship to the corporation and to its shareholders. Shoen v. SAC Holding Corp., 137 P.3d 

1171, 1178 (Nev. 2006) (citations omitted). Generally, those duties are described as the duty of 

care and the duty of loyalty. (Id.) The duty of good faith may be viewed as implicit in the duties 

of care and loyalty, or as part of a "triumvirate" of fiduciary duties. See In re BioClinica, Inc. 

Shareholder Litig., No. CV 8272-VCG, 2013 WL 5631233, at *5 (Del. Ch. Oct. 16, 2013); 

Brookstone Partners Acquisition XVI, LLC v. Tanus, No. CIV.A. 7533-VCN, 2012 WL 5868902, 

at *2 (Del. Ch. Nov. 20, 2012). 

1. 	The Duty of Care 

The duty of care typically is described as requiring directors to act on an informed basis. 

Schoen, 137 P.3d at 1178. Whether directors acted on an informed basis "turns on whether the 

directors have informed themselves "prior to making a business decision, of all material 

information reasonably available to them." Smith v. Van Gorkom, 488 A. 2d 858, 872 (Del. 1985) 

(quoting Aronson v. Lewis, 473 A. 2d 805, 812 (Del. 1984). Due care thus is a function of the 

decision-making process, not the decision. See, e.g., Citron v. Fairchild Camera & Instrument 
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Corp., 569 A. 2d 53, 66 (Del. 1989). This necessarily raises "[t]he question [of] whether the 

process employed [in making the challenged decision] was either rational or employed in a good 

faith effort to advance the corporate interests." In re Greater Se. Cmty. Hosp. Corp. I, 353 B.R. 

324, 339 (Bankr D.D.C. 2006). 

2. The Duty of Loyalty 

The director's duty of loyalty requires that directors "maintain, in good faith, the 

corporation's and its shareholders' best interests over anyone else's interests." Schoen, 137 P.3d at 

1178 (citations omitted). The duty of loyalty was described in Guth v. Loft as follows: 

"Corporate officers and directors are not permitted to use their position of 
trust and confidence to further their private interests. While technically not 
trustees, they stand in a fiduciary relation to the corporation and [to] its 
shareholders. A public policy, existing through the years, and derived from 
a profound knowledge of human characteristics and motives, has 
established a rule that demands of a corporate . . . director, peremptorily and 
inexorably, the most scrupulous observance of his duty [of loyalty], not 
only affirmatively to protect the interests of the corporation committed to 
his charge, but also to refrain from doing anything that would work injury 
to the corporation [or its shareholders] . . . The rule that requires an 
undivided and unselfish loyalty to the corporation demands that there shall 
be no conflict between duty and self-interests." 

Guth v. Loft,  5 A.2d 503, 510 (Del. 1939). 

The terms "loyalty" and "good faith," are "words pregnant with obligation" and 

"[d]irectors should not take a seat at the board table prepared to offer only conditional loyalty, 

tolerable good faith, reasonable disinterest or formalistic candor." In re Tyson Foods, Inc., 

Consol. Shareholder Litig., 2007 WL 2351071, at *4 (Del. Ch. Aug. 15, 2007). 

3. The Duty of Disclosure 

"Whenever directors communicate publicly or directly with shareholders about the 

corporation's affairs . . . directors have a fiduciary duty to shareholders to exercise due care, good 

faith and loyalty." Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998). "Shareholders are entitled to 

rely upon the truthfulness of all information disseminated to them by the directors [of the 

corporation]." Id. at 10-11. When directors communicate with stockholders, they must do so with 

"complete candor." In re Tyson Foods, Inc., No. CIV.A. 1106-CC, 2007 WL 2351071, at *3 (Del. 

Ch. Aug. 15, 2007). 
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4. 	Directors' Fiduciary Duties Are Owed to All Shareholders, Not Just the 
Controlling Shareholder(s) 

Directors owe all stockholders, not just the stockholders who appointed them, "an 

uncompromising duty of loyalty." In re Trados Inc. S'Holder Litig., 73 A.3d 17, 36 (Del. Ch. 

2013). Under some circumstances, it is a breach of loyalty for directors not to act to protect the 

minority stockholders from a controlling stockholder. Louisiana Mun. Police Emp. Ret. Sys. v. 

Fertitta, 2009 WL 2263406, at *8 (Del. Ch. July 28, 2009) (finding that the failure to act in the 

face of a controlling stockholder's threat to the corporation and its minority stockholders 

supported a reasonable inference that the board of directors breached its duty of loyalty). 

B. 	The Business Judgment Rule Is a Rebuttable Presumption, Rebutted Here 

The business judgment rule is a rebuttable presumption that "in making a business decision 

the directors of a corporation acted on an informed basis, in good faith, and in the honest belief 

that the action was taken in the best interests of the company." See, e.g., In Re Walt Disney Co. 

Derivative Litig., 906 A.2d 27, 52 (Del. 2006) (quoting Aronson v. Lewis, 473 A.2d 805, 812 (Del. 

1984)). In Nevada, the business judgment rule is codified in NRS § 78.138.3, which provides that 

"[d]irectors and officers, in deciding upon matters of business, are presumed to act in good faith, 

on an informed basis and with a view to the interests of the corporation." 

The business judgment rule typically is articulated as consisting of four elements: (i) a 

business decision, (ii) disinterestedness and independence, (iii) due care, and (iv) good faith. 

Roselink Investors, L.L.C. v. Shenkman, 386 F. Supp. 2d 209, 2016 (S.D.N.Y. 2004) (citations 

omitted). The presumptions of the business judgment rule are rebutted where any of the four 

elements is absent. Id. at 216-17. Here, at least each of the last three elements is absent. 

With respect to disinterestedness and independence, because two (Gould and Storey) of the 

five non-Cotter directors voted against termination, Plaintiff need only show that one of the three 

directors who voted to terminate Plaintiff had an interest in the challenged conduct or lacked 

independence from others (here EC and MC) who had an interest in the challenged conduct. 

There is no dispute that, as to at least any matters of disagreement between EC and MC 

and JJC, MC and EC lack disinterestedness and lack independence. The Interested Director 

Defendants admit that in their summary judgment motions, including as follows: 
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The Individual Defendants, for the purposes of this motion [regarding "director 
independence"], do not contest the independence of Ellen and Margaret Cotter as 
RDI directors with respect to the transactions and, or corporate conduct at issue---
which are addressed in the Individual Defendants' other, contemporaneously-filed 
summary judgment motions. 

("Individual Defendants' Motion for Partial Summary Judgment (No. 2) Re: the Issue of 

Director Independence" at p. 14, fn. 2.) 

1. 	Individual Defendants' Lack of Disinterestedness 

With respect to disinterestedness, because the business judgment rule presumes that 

directors have no conflict of interest, the business judgment rule does not apply where "directors 

have an interest other than as directors of the corporation." Lewis v. S.L. & E., Inc., 629 F.2d 764, 

769 (2d Cir. 1980). This is because "[d]irectorial interest exists whenever divided loyalties are 

present . . ." Rales v. Blasband, 634 A. 2d 927, 933 (Del. 1993) (internal citations and quotations 

omitted). Thus, a director must be disinterested in the challenged conduct in particular and, as a 

general matter, otherwise independent. Beam, 845 A.2d at 1049. 

As the Interested Director Defendants acknowledge, EC and MC lack disinterestedness 

with respect to the challenged actions, starting with the threat to terminate Plaintiff unless he 

resolved the California Trust Action and other matters on terms satisfactory to EC and MC, and 

continuing thereafter with the termination of him on account of his failure to do so. 

The same is true, for largely the same reasons, for defendant Kane, who is called "Uncle 

Ed" by EC and MC and who, by his contemporaneous conduct demonstrated that he acted as 

"Uncle Ed" throughout to effectuate what he thought were JJC, Sr.'s wishes, and not as a 

disinterested RDI director exercising disinterested business judgment. 

Likewise, Adams admittedly picked sides in a family dispute. He also demonstrated his 

lack of disinterestedness by, among other things, vigorously pursuing the EC and MC agenda, 

starting with the termination of Plaintiff, to further his own interest (including to be interim CEO) 

and to protect the interests of EC and MC, on whom he is financially dependent.3  

For such reasons, among others, EC, MC, Kane, and Adams each lack disinterestedness 

3  Plaintiff does not concede that McEachern was disinterested and/or independent. Because Plaintiff can prevail on 
this Motion without showing McEachern to have lacked disinterestedness or independence, he chooses not to address 
McEachern. 

-11- 2010586508 10 

JA4068



O 
O 

co 
0.) 

_C 
ttO 

-2 

0 

m 
cn 
cn 
m L

a
s  

V
e

g
a

s,
  N

V
 8

9
1
6
9
-5

9
9

6
 

with respect to the challenged action of threatening Plaintiff and terminating Plaintiff For that 

reason alone, each is not entitled to the presumptions of the business judgment rule in connection 

with their actions to threaten Plaintiff and to terminate him as President and CEO of RDI. 

2. 	Individual Defendants' Lack of Independence 

Independence, as used in the context of an element of the business judgment rule, requires 

a director to engage in decision-making "based on the corporate merits of the subject before the 

board rather than extraneous considerations or influences." Gilbert v. El Paso, Co., 575 A.2d 

1131, 1147 (Del. 1990); Rales, 634 A.2d at 936. "Directors must not only be independent, [they 

also] must act independently." Telxon Corp. v. Meyerson, 802 A.2d 257, 264 (Del. 2003). 

Assessing directorial independence "focus[es] on impartiality and objectiveness." In Re Oracle 

Corp. Derivative Litig., 824 A.2d 917, 920, 938 (Del. Ch. 2003) (quoting Parfi Holding AB v. 

Mirror Image Internet, Inc., 794 A.2d 1211, 1232 (Del. Ch. 2001), rev'd in part on other grounds, 

817 A.2d 149 (Del. 2002); see Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 362 (Del. 1993) 

("We have generally defined a director as being independent only when the director's decision is 

based entirely on the corporate merits of the transaction and is not influenced by personal or 

extraneous considerations") modified in part on other grounds, 636 A.2d 956 (Del. 1994). 

"Independence is a fact-specific determination made in the context of a particular case. 

The Court must make that determination by answering the inquiries: independent from whom and 

independent for what purpose?" Beam, 845 A.2d at 1049-50. 

Independence is lacking in situations in which a corporate fiduciary derives a 
benefit from the transaction that is not generally shared with the other shareholders. 
In situations in which the benefit is derived by another, the issue is whether the 
[corporate fiduciary]'s decision resulted from that director being controlled by 
another." Orman v. Cullman, 794 A.2d 5, 25 n.50 (Del. Ch. 2002) (explaining the 
distinction between interest and independence). Control may exist where a 
corporate fiduciary has close personal or financial ties to or is beholden to another. 

Id. A close personal friendship in which the director and the person with whom he or she 

has the questioned relationship are "as thick as blood relations" would likely be sufficient 

to demonstrate that a director is not independent. In re MFW S'Holders Litig., 67 A.3d 

496, 509 n.37 (Del. Ch. 2013). 

Similarly, a director who is financially beholden to another person, such as a controlling 
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stockholder, is not independent of that person. In re Emerging Commc'n, Inc. S'Holders Litig., 

2004 WL 1305745, at *33 (Del. Ch. May 3, 2004). The Court of Chancery has found that 

directors who derive a substantial portion of their income from a controlling stockholder are not 

independent of that stockholder. Id. at *34. "In such circumstances, a director cannot be expected 

to exercise his or her independent business judgment without being influenced by the . . . personal 

consequences resulting from the decision." Beam v. Stewart, 845 A.2d 1040, 1049 (Del. 2004) 

(quoting Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993)). 

Here, the conduct of EC, MC, Kane, and Adams to extort Plaintiff into resolving trust and 

estate disputes on terms dictated by EC and MC are squarely and unequivocally efforts to obtain 

personal benefits for EC and MC not shared with other RDI shareholders. Kane's personal 

relationship with JJC, Sr., Kane's view that JJC, Sr. intended MC control the Voting Trust, and 

Kane's actions to make that happen, among other things, demonstrate his lack of independence. 

As shown by his own sworn testimony in his Los Angeles Superior Court divorce proceeding and 

in this case, Adams as a general matter is not independent of EC and MC, because he is financially 

dependent upon income he receives from companies that EC and MC control. For such reasons, 

among others, each of Kane and Adams (and MC and EC) lacked independence and therefore are 

not entitled to the presumptions of the business judgment rule. 

3. 	Individual Defendants' Lack of Good Faith 

The element of good faith requires the director to act with a "loyal state of mind." 

Hampshire Group, Ltd., v. Kuttner, 2010 WL 2739995, at *12 (Del. Ch. July 12, 2010). The 

concept of good faith is particularly relevant in cases in which there is a "controlling shareholder 

with a supine or passive board." In Re Walt Disney Co. Derivative Litig., 907 A.2d 693, 761 

n.487 (Del. Ch. 2005), 	d, 906 A.2d 27 (Del. 2006). In such cases, "[g]ood faith may serve to 

fill [the] gap [between a fiduciary duties of care and loyalty] and insure that the persons entrusted 

by shareholders to govern [the] corporations do so with an honesty of purpose and with an 

understanding of whose interests they are there to protect." Id. 

Here, in threatening plaintiff with termination and terminating him when he failed to 

succumb to the threats, Adams and Kane demonstrated unwavering loyalty—to MC and EC—not 
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to RDI by its other shareholders. Adams and Kane contemporaneously evidenced this, including 

by their own emails to one another and, as to Kane, to Plaintiff (Appendix Ex. [28] (Dep. Ex. 81 

at GA00005500); Appendix Ex. [29] (Adams Dep. Ex. 85 at GA00005544-45; see also Appendix 

Ex. [17] (TS 8/3/16 Dep. Tr. 65:12-66:20).) They diligently pursued and protected the interests of 

EC and MC, not the interests of RDI and its other shareholders. 

4. 	Individual Defendants Failed To Exercise Due Care 

Even had EC, MC, Kane, Adams, and McEachern acted in good faith and in a manner 

that each reasonably could have believed to be in the best interests of RDI in taking the actions 

complained of herein, which was not the case, they failed to engage in a process to decide and act 

on an informed basis in view of the nature and importance of the decisions made. Indeed, the lack 

of process was contemporaneously memorialized by each of directors Storey and Gould. Storey 

referred to a "kangaroo court," and Gould predicted that they all would be sued for breaching 

their fiduciary duties. (Appendix Ex. [23] (Gould Dep. Ex. 318); Appendix Ex. [24] (Kane Dep. 

Ex. 116).) Adams and Kane acknowledged that their conduct entailed picking sides in the family 

dispute to threaten Plaintiff with termination and thereafter to carry out the termination threat after 

Plaintiff declined succumb to the coercion. (Appendix Ex. [ 29] (Adams Dep. Ex. 85 at 

GA00005544-45; see also Appendix Ex. [17] (TS 8/3/16 Dep. Tr. 65:12-66:20).) The result was 

that his termination was a fait accompli determined by EC, MC, Kane, Adams, and McEachern 

prior to the first (May 21, 2015) supposed special RDI Board of Directors meeting at which the 

subject was raised. (Appendix Ex. [24] (Kane Dep. Ex. 116); Appendix Ex. 8 (TS0000073); 

Appendix Ex. [30] (EC 6/16/16 Dep. Tr. 175:17-176:8); Appendix Ex. [4] (Storey 2/12/16 Dep. 

Tr. at 96:5-91:4, 98:21-100:8, 100:14-101:11); Appendix Ex. [31] (Adams 4/28/16 Dep. Tr. at 

98:7-17; 98:18-99:22); Appendix Ex. [21] (Adams 4/29/16 Dep. Tr. 378:15-370:5); see also 

Appendix Ex. [18] (TS 8/31/16 Dep. Tr. 66:22-67:20) and Appendix Ex. [19] (Dep. Ex 131).) 

This conduct and the lack of process alone constitutes a breach of the duty of care. 

C. 	Defendants Must and Cannot Satisfy the Entire Fairness Standard 

"If the shareholder succeeds in rebutting the presumption of the business judgment rule, 

the burden shifts to the defendant directors to prove the 'entire fairness' of the transaction." 
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McMullin v. Brand, 765 A.2d 910, 917 (Del. 2000). Horwitz v. SW. Forest Indus., Inc., 604 

F.Supp. 1130, 1134 (D. Nev. 1985), which defendants cite for the platitude that the business 

judgment rule applies to claims of breach of fiduciary duty against a director, is not to the contrary 

and does not address circumstance of where, as here, the plaintiff has rebutted the presumption of 

the business judgment rule.4  In Shoen v. SAC Holding Corp., 122 Nev. 621, 137 P.3d 1171 

(2006), the Nevada Supreme Court adopted the entire fairness doctrine, citing Oberly v. Kirby, 592 

A.2d 445, 469 (Del. 1991). Id. at 640 n. 61, 137 P.3d at 1185 n. 61 Under that doctrine, when a 

transaction is effected or approved by directors with an interest therein, "[t]he interested directors 

bear the burden of proving the entire fairness of the transaction in all its aspects, including both the 

fairness of the price and the fairness of the directors' dealings." Oberly, 592 A.2d at 469; accord 

Reis v. Hazelett Strip-Casting Corp., 28 A.3d 442, 459 (Del. Ch. 2011) ("Once entire fairness 

applies, the defendants must establish to the court's satisfaction that the transaction was the 

product of both fair dealing and fair price.") (quotation omitted). 

Under the entire fairness test, Idlirector defendants therefore are required to establish to 

the court's satisfaction that the transaction was the product of both fair dealing and fair price." 

Cinerama, Inc. v. Technicolor, 663 A.2d 1156, 1163 (Del. 1995) (quoting Cede & Co. v. 

Technicolor, 634 A.2d 345, 361 (Del. 1993). Thus, a test of entire fairness is a two-part inquiry 

into the fair-dealing, meaning the process leading to the challenged action and, separately, the end 

result. In re Tele-Commc'ns Inc. Shareholders Litig., 2005 Del. Ch. LEXIS 206, at *235, 2005 

WL 3642727, at *9 (Del. Ch. Sept. 29, 2005). 

The Motion makes no mention of this standard. In addition the Motion does not discuss the 

"omnipresent specter" that the Defendants were acting primarily in their own interests or for 

entrenchment purposes. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985); see 

also eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 36 (Del. Ch. 2010). 

4  Citing NRS §§ 78.139 and 78.140, the Interested Director Defendants in a footnote (Motion at 20, fn. 5) posit that 
"an 'entire fairness' review can be triggered only" under the particular circumstances addressed by those two statutory 
provisions. NRS § 78.139 concerns the duties of directors in circumstances where there is a change or potential 
change of control of the corporation and NRS 78.140 is Nevada's version of the standard statutory modification of the 
common law principal that all interested director transactions are void. By their tenns, on their face, those two 
statutory provisions do not speak to circumstances other than those described above. Understandably, no authority is 
cited for the obviously unsupported and erroneous conclusion proffered in that footnote. 
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The entire fairness requirement entails "exacting scrutiny" to determine whether the 

challenged actions were entirely fair. Paramount Commc'ns, Inc. v. QVC Network Inc., 637 A.2d 

34, 42 n.9 (Del. 1994). Under the entire fairness standard, the challenged action itself must be 

objectively fair, independent of the beliefs of the director defendants. Geoff v. II Cindus.Inc., 902 

A.2d 1130, 1145 (Del. Ch. 2006); see also Venhill Ltd. P'ship ex rel. Stallkamp, No. CIV.A. 1866-

VCS, 2008 WL 2270488, at *22 (Del. Ch. June 3, 2008). "The fairness test therefore is "an 

inquiry designed to assess whether a self-dealing transaction should be respected or set aside in 

equity." Venhill, 2008 WL 2270488 at *22.5  

Here, Defendants cannot carry their burden of proving the entire fairness of their actions in 

threatening to terminate and terminating Plaintiff as President and CEO of RDI. They cannot 

carry their burden of demonstrating the entire fairness of the "process" leading to the termination 

threats and the termination. They cannot carry their burden of showing that the threatened 

termination and the termination were objectively fair, independent of the personal beliefs of any or 

all of Kane, Adams, McEachern, EC and MC.6  

First, invocation of Nevada's exculpatory statute, NRS 78.138.7, misapprehends the function of the statute, which is 
to limit monetary liability and recovery, not to serve as a means by which the legal sufficiency of a fiduciary duty 
claim is assessed. Emerald Partners v. Berlin, 787 A.2d 85, 92 (Del. 2001) ("a Section 102(b)(7) provision does not 
operate to defeat the validity of a plaintiff's claim on the merits," but "it can operate to defeat the plaintiff's ability to 
recover monetary damages.") 

Second, even if the exculpatory statute were properly invoked, which it is not, it has no application where, as 
here, duty of loyalty (and disclosure) claims also are made. McMillan v. Intercargo Corp., 768 A.2d 492, 501 n. 41 
(Del. Ch. 2000) (the exculpatory statute does not apply to breaches duty of loyalty because "conduct not in good 
faith, intentional misconduct, and knowing violations of law" are "quintessential examples of disloyal, i.e., faithless, 
conduct"). Here, the complained of or challenged conduct also and obviously entails breaches of the duty of loyalty 
(and disclosure). Orman v. Cullman, 794 A.2d 5, 41 (Del. Ch. 2002) (plaintiff pleaded a breach of the duty of 
loyalty claim where it "pled facts which made it reasonable to question the independence and disinterest of a 
majority of the Board that decided what information to include in the Proxy Statement"); O'Reilly v. Transworld 
Healthcare, Inc., 745 A.2d 902, 914-15, 920, n.34 (Del. Ch. 2014) ("right complaint alleges or pleads facts 
sufficient to support the inference that the disclosure violation was made in bad faith, knowingly or intentionally, the 
alleged violation implicates the duty of loyalty" and is relevant to the availability of the exculpatory provisions of 
section 102(b)(7)): In re Wheelabrator Techs., Inc. Sh. Litig., 1992 Del. Ch. LEXIS at *41 n.18, 1992 WL 212595, 
at *12 n.18 (Del. Ch. Sept. 1, 1992) (§102(b)(7) did not require dismissal where the plaintiffs pleaded that "the 
breach of the duty of disclosure wasn't intentional violation of the duty of loyalty"). 
6  The Interested Director Defendants apparently intend to defend their decision to terminate JJC under NRS 
78.138.2(b) by asserting reliance on counsel. (See Motion at 19:17 ("utilized the services of outside counsel") and 
Motion at p. 20, fn 4) ("the fact that the RDI Board utilized both the Company's outside counsel and its own counsel, 
separately retained, when evaluating Plaintiff's performance and its duties is further evidence of the exercise of 
protected business judgment.") However, the Interested Director Defendants have failed to produce any documents 
concerning advice from counsel and, at their depositions, invariably refused to disclose such information on the 
grounds that it is privileged. As the Court previously ruled (and admonished counsel for the Interested Director 
Defendants), they cannot have it both ways. Plaintiff respectfully submits that the Court cannot consider the claimed 
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First, as to the process, the evidence shows that EC, MC, Kane, Adams, and McEachern 

had communicated and agreed, prior to the May 19, 2015 agenda EC distributed that listed "status 

of President and CEO" as the first item, to vote to terminate Plaintiff as President and CEO of 

RDI. It is undisputed that there had been no prior discussion at RDI board meeting of the possible 

termination of Plaintiff as President and CEO. There also is no dispute that, at the time, both 

Directors Storey and Gould objected to the lack of process. Storey used the term "kangaroo 

court." Gould observed that all of the directors could be sued for breaching their fiduciary duties. 

In short, the "process" leading to the threat to terminate Plaintiff if he did not resolve trust and 

estate disputes with MC and EC and to terminate him all was set in private communications 

among EC, MC, Kane, Adams and McEachern prior to the supposed May 21 board meeting. 

What followed at the two-part supposed May 29, 2015 board meeting was that Plaintiff 

was told that the meeting would be adjourned until 6:00 p.m. that evening and that he had until 

then to resolve the disputes he had with his sisters and that, if he failed to do so, the vote would 

proceed and he would be terminated. No honest or colorable argument can be made that what 

amounted to attempted extortion constitutes a process that meets the entire fairness standard. 

Of course, the termination vote did not occur on May 29, 2015 because a tentative 

resolution had been struck by Plaintiff with his sisters. When that resolution did not come to 

fruition, EC convened another supposed special board meeting on June 12, 2015 and the 

threatened termination vote was held. Kane, Adams and McEachern (and EC and MC) each voted 

to terminate Plaintiff as President and CEO and the "process" concluded. Thus, the "process" 

consisted of secret machinations and agreements, attempted extortion and execution on the 

extortion threat. No conceivable interest of RDI or its shareholders persuasively or honestly can 

be argued in an unavailing effort to prove that the "process" was entirely fair. 

Likewise, the end result, whether the threatened termination of Plaintiff if he did not 

resolve disputes with his sisters on terms satisfactory to the two of them, the termination of him 

after he failed to do so, or both, is not a result the individual defendants can demonstrate was 

objectively fair. There is nothing objectively fair about attempted extortion. Nor is there anything 

reliance on counsel in connection with the Motion or any other Motion brought by the Interested Director Defendants. 

-17- 2010586508 10 

JA4074



O 
O 

'5 

S 
co 
0.) 

CD 
0 

_C 
ttO 

-2 

m 
cn 
cn 
m L

a
s  

V
e

g
a

s,
  N

V
 8

9
1
6
9
-5

9
9

6
 

objectively fair about executing on an extortion threat when it fails to bring about the conduct 

sought. The individual defendants cannot satisfy their burden of showing that the end result, the 

termination of Plaintiff after he failed to resolve disputes with this sisters on terms satisfactory to 

the two of them, was objectively fair. 

D. 	The Interested Director Defendants' Efforts to Avoid Having Their Actions As 
Fiduciaries Evaluated As Such Is Mistaken, and Damning 

The Defendants devote the first two sections of their "ARGUMENT" (Motion at 14:6- 

17:9) to arguments that effectively assert that the actions of the directors of RDI in threatening to 

terminate BC and then terminating him when he did not acquiesce to their threats are actions that 

ought not be analyzed as the actions of directors as fiduciaries. In support, they cite inapposite 

cases concerning, for example, termination of an employee (an operating manager). (See Motion at 

14: 13-14, citing Ingle v. Gilmore Motor Sales, Inc., 73 N.Y.2d 183, 190 (1989) and holding that 

"the law of employment relations" should be the exclusive applicable legal construct where the 

plaintiff also is the terminated person (See Motion at 14:15-18 (citation omitted).) This is a 

different version of the same argument the Court rejected previously in denying the motion by 

RDI to stay this case and compel arbitration. Indeed, the interested director defendants invocation 

of RDI's bylaws—rather than BC's employment agreement (Motion at 15:14-21)—tacitly 

acknowledges that the conduct at issue here is that of defendants as directors, not RDI as the 

employer. In this regard (only), their citation to Klassen v. Allegro Dev. Corp., C.A. Case No. 

8262-VCL, 2013 WL 5967028, at *15 (Del. Ch. Nov.7, 2013) for the proposition that "[o]ften it is 

said that a board's most important task is to hire, monitor, and fire the CEO[,]" unintentionally 

points up what is at issue here, namely, whether the Director defendant breached fiduciary duties 

in threatening to terminate and terminating the CEO of RDI.7  

In short, these arguments are damning because they show that the Interested Director 

Defendants are desperate to avoid analysis of their actionable conduct as fiduciaries. 

E. 	The Interested Director Defendants' "Economic Harm" Argument Is 

' The interested director defendants cite Klassen for the proposition that "Directors need not give a CEO advance 
notice of a plan to remove him at a regular board meeting." (Motion at 21;6.) Here, however, the supposed board 
meeting was a special meeting first convened on May 21, 2016, following a May 19, 2016 E-mail from EC that 
attached an agenda that included a purposefully vague and misleading agenda item entitled" status of president and 
CEO." 
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Erroneous, as a Matter of Law 

The Individual Director Defendants assert that, to avoid summary judgment, Plaintiff must 

produce "cognizable evidence" showing "that the breach [of fiduciary duty] proximately caused 

the damages" claimed incurred by the Company. For that proposition, they cite Brown v. Kinross 

Gold U.S.A., Inc., 531 F. Supp. 2d 1234, 1245 (D. Nev. 2008). (Motion at 14:18-24.) The 

Individual Director Defendants also assert that, to sustain a fiduciary duty claim, there must be 

"cognizable evidence" of "economic harm suffered" by the Company resulting from the alleged 

breaches of fiduciary duty, citing a federal district court case from Colorado and an Arizona state 

court case. (Motion at 22:13-21.) 

The Individual Director Defendants' "economic harm" argument is mistaken as a matter of 

law and is in reality a disguised exercise at question-begging. The Individual Director Defendants 

argue that their complained of conduct is governed by the business judgment rule. However, 

Plaintiff has introduced evidence sufficient to rebut the presumptions of the rule and require the 

Individual Director Defendants to satisfy the entire fairness test, as to which they bear the 

burden. Part of that burden is to show that the challenged result was entirely fair. The Individual 

Director Defendants' "economic harm" argument, therefore, begs the question of what is the 

standard by which the Individual Director Defendants' conduct is to be assessed. 

The Delaware Supreme Court in Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 

1993), modified 636 A.2d 956 (Del. 1994), concluded that a requirement that a plaintiff show 

proof of loss "may" be "good law" in a tort action seeking to recover damages for negligence, but 

that such a requirement does not apply to a breach of fiduciary duty claim where the issue is the 

appropriate standard of review of the director defendants' challenged conduct. Id. at 370. The 

Delaware Supreme Court explained that that is the proper rule of law because "[t]he purpose of a 

trial court's application of an entire fairness standard of review to a challenged business 

transaction is simply to shift to the defendant directors the burden of demonstrating to the court 

the entire fairness of the transaction ." Id. at 369. 

In a subsequent decision in the same case, the court emphasized that "[t]o inject a 

requirement of proof of injury into the [business judgment] rule's formulation for burden shifting 
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purposes is to lose sight of the underlying purpose of the rule." Cinerama, Inc. v. Technicolor, 

Inc., 663 A.2d 1156, 1166 (Del. 1995). Explaining further, the Delaware Supreme Court stated 

that "[t]to require proof of injury as a component of the proof necessary to rebut the business 

judgment presumption would convert the burden shifting process from a threshold determination 

of the appropriate standard of review to a dispositive adjudication on the merits." Id. 

Separately and, contrary to the "economic harm" argument proffered by the Individual 

Director Defendants in most—if not all—of their MSJ' s, the Delaware Supreme Court has made 

clear that the courts may "fashion any form of equitable and monetary relief as may be 

appropriate." Technicolor, 663 A.2d at 1166 (quoting Technicolor, 634 A.2d at 371). 

Here, the Individual Director Defendants' repeated erroneous reliance on an imaginary 

"economic harm" requirement ignores the nature of this action, which is for breach of fiduciary 

duty—an action in equity in which equitable relief may be sought and obtained. 

Here, the prayer for relief in Plaintiff's SAC includes several requests for equitable relief, 

relating both to the termination of Plaintiff and to subsequent actions of the Individual Director 

Defendants to entrench themselves in control of the Company. Such relief may be sought and 

secured by way of a breach of fiduciary duty claim. 

"A general common law presumption is that a director's or officer's conflict of interest 

can result in the voiding of a transaction." Keith Paul Bishop & Jeffrey P. Zucker, Bishop and 

Zucker on Nevada Corporations and Limited Liability Companies, § 8.16, 8-44 (2013). The 

Nevada Supreme Court in Kendall v. Henry Mountain Mines, Inc., stated that directorial conflicts 

are such that the challenged action of the directors "may be avoided by the corporation or its 

stockholders." 78 Nev. 408, 410-11, 374 P.2d 889, 890 (1962) (quoting Marsters v. Umpqua 

Valley Oil, Co., 90 P. 151, 153 (Or. 1907). 

Here, as demonstrated above, the decisions of Kane and Adams to terminate Plaintiff as 

President and CEO of RDI, after he failed to acquiesce to their threats to terminate him if he did 

not resolve trust and estate litigation with EC and MC on terms satisfactory to the two of them, 

was a decision with respect to which each of Kane and Adams lacked both disinterestedness and 

independence, and with respect to which each failed to act independently Instead, each simply 
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picked sides in a family dispute and power struggle as it suited their own quasi-familial, financial 

and/or other personal interests, as well as the personal interests of EC and MC. The decision to 

remove Plaintiff as President and CEO of RDI raises exactly the sort of conflicts and conflicted 

decision-making and consequence that "may be avoided by the corporation or its stockholders." 

That is particularly so given the nature of the decision and the nature of subsequent actions 

taken to the same end. The subsequent actions include the effective dismantling of RDI's Board 

of Directors, including by the creation of the EC Committee populated by EC and MC and the two 

individuals most personally and financially beholden to them, Kane and Adams, and the 

usurpation of the authority of RDI's Board of Directors. That is even more true given the 

misleading public disclosure, both by commission and omission, caused by EC and those other 

defendants who act at her behest and direction. All of these actions constitute ongoing breaches of 

fiduciary duty, and each and all of them were undertaken to usurp management and control of the 

Company, in derogation of the interests of all RDI shareholders other than EC and MC. Those 

type of actions constitute or give rise to irreparable injury. See Vanderminden v. Vanderminden, 

226 A.D.2d 1037, 1041 (1996) (the "alleged harm, an opportunity for defendants to shift the 

balance of power and assume management and control of the company, and may properly be 

viewed as irreparable injury" (citing Matter of Brenner v. Hart Sys., 114 A.D.2d 363, 366, 493 

N.Y.S.2d 881, 884 (1985))). 

Additionally, although not required to do so, given the nature of the claims made and the 

relief sought, plaintiff has produced evidence of damages. For example, Plaintiff has claimed, and 

defendant's own documents duplicative or redundant compensation including, for example, 

monies paid to third-party consultants (e.g., Edifice) and/or monies paid to MC arising from the 

fact that MC has no prior real estate development experience, which requires the third-party 

consultants be paid to do what is part of her jobPlaintiff has claimed and publicly available 

information shows diminution in the price at which RDI stock traded in the days following 

disclosure of the termination of Plaintiff, as well as on the day of and following disclosure of the 

selection of EC as permanent President and CEO. 
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Plaintiff has claimed and evidence shows corporate waste and monetary damages to RDI, 

including from the inflated salary paid to MC and including from what amounted to a gift of 

$200,000 to MC (supposedly for services she had provided over a number of preceding years, for 

which neither her father is the former CEO or the board saw fit to compensate her at the time) and 

a gift of $50,000 Adams (for serving as a director over the course of the preceding year, during 

which there was nothing memorializing his supposed special services as such, much less the 

notion that he should receive special compensation for those services which only were identified 

after the fact). 

F. 	The Interested Director Defendants' Argument that Plaintiff Is an Inadequate 
Derivative Plaintiff Is Mistaken and Has Been Rejected by the Court 
Previously 

The (understandably) next to last arguments made in the Motion attempt to revive the 

subjects of demand futility and adequacy of the derivative plaintiff, which the Interested Director 

Defendants twice argued and lost on motions to dismiss. (Motion at 23:18- and 28:16.) Nothing 

has changed, except that the intervening plaintiffs have given up and gone home, which is of no 

moment. These arguments remain unavailing as a matter of law. Plaintiff respectfully refers the 

Court to his prior briefing of these issues, and incorporates same herein. 

First, in response to the individual defendants' MSJs, Plaintiff has introduced substantial 

evidence of self-dealing entrenchment conduct by the Interested Director Defendants—who still 

comprise a majority of the Board of Directors. For example, the evidence shows that and how EC, 

MC, Kane, and Adams misused their positions as directors to enable EC and MC to exercise an 

option supposedly held by the estate to acquire 100,000 shares of RDI Class B voting stock. The 

evidence also shows that and how EC, MC, Kane, Adams, and McEachern acted to force Storey to 

resign and to replace him and fill a new director slot with unqualified individuals effectively 

selected by and loyal to EC and MC. Of course, this is in addition to evidence regarding 

Plaintiffs' termination, which was merely the beginning of an ongoing course of entrenchment 

motivated conduct. 

Second, the Motion's demand argument is unavailing as a matter of law, for several 

reasons. First, a majority of the current Board of Directors are the same directors with respect to 
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whom the Court previously found demand excused. That the composition of the RDI Board has 

changed therefore is a "red herring." Under both these so-called Aronson and Bales tests, the 

entire board need not suffer from disqualifying interest or lack of independence to excuse demand, 

because where "there is not a majority of independent directors . . . demand would be futile." 

Beam, 845 A.2d at 1046, n. 8; see, e.g., Beneville v. York, 769 A.2d 80,82 (Del. Ch. 2000) 

(demand is excused where the board is evenly divided). Second, demand futility is assessed based 

on "the circumstances at the commencement of a derivative suit." Aronson v. Lewis, 473 A.2d 

805, 810 (Del. 1984). That is because, in assessing whether demand is excused, "[i]t is th[e] board 

[at the time the derivative complaint is filed], and no other, that has the right and responsibility to 

consider a demand by a shareholder to initiate a lawsuit to redress his grievances." In re infoUSA, 

Inc. Shareholders Litig., 953 A.2d at 985-986. The simple reason for this rule of law is that "that 

is the board on which demand would be made." In re VeriSign, Inc. Derivative Litig., 531 F. Supp 

2d. 1173, 1189 (N.D. cal. 2007); see also Kaufman v. Beal, 1983 WL 2029, at *9 (Del. Ch. Feb. 

25, 1983) (stating it "offends notions of fairness to require a plaintiff in a stockholder's derivative 

suit to make a new demand every time the Board of Directors of the corporation has changed").8  

In sum, the renewed demand futility made in the Motion is unavailing. 

The Interested Director Defendants also revive their factually and legally deficient 

arguments that plaintiff is not an adequate derivative representative. (Motion at 23:18- 28:26.) 

The Court previously rejected these arguments based on the same claimed facts (except for the 

intervening plaintiffs dropping out) and same asserted law. 

The interested director defendants once again assert that "economic antagonisms" exist, 

that the remedy sought is personal and that other litigation is pending. The supposed "economic 

8  The two cases cited in the Motion are not to the contrary. Each reflect nothing other than that a poorly pleaded 
complaint will require substantially additional work on the part of the court, including to determine what claims are 
direct and what claims are derivative. Thus, in MCG Capital Corp. v. Maginn, No. CIV.A. 4521-CC, 2010 WL 
1782271 (Del. Ch. May 5, 2010) an unpublished opinion, the court found that the complaint contained both direct and 
derivative claims, that it failed to specify which was which and that the parties disagreed, concluding "that after 
undergoing this exercise I appreciate more fully MacDuft's sentiment: 'confusion now hath made his 
masterpiece!" Id. at *4. Similarly, Khanna v. McMinn, No. CIV.A. 20545-NC, 2006 WL 1388744 (Del. Ch. May 9, 
2006) was an action in which the plaintiffs made claims relating to six separate transactions (other than disclosure 
claims) allegedly resulting from breaches of fiduciary duty. Those six separate transactions did not all arise out of the 
same set of facts and circumstances or even make the same claims against the same directors in each instance. As 
such, the case is readily distinguishable. 
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antagonisms" once again incorrectly assume that Plaintiff is not a significant shareholder and that 

the value of his RDI stock, and the stock held by the trust of which his children are three of five 

beneficiaries, pales in comparison to the value of the compensation to which he would be entitled 

pursuant to his executive employment agreement. There is no dispute the facts are exactly to the 

contrary. That one remedy sought also relates to Plaintiff's position as CEO is a function of the 

fact that the termination of Plaintiff as CEO was the beginning of the ongoing course of 

entrenchment activities that are the subject of this lawsuit. That equitable relief is available 

because of the lack of disinterest and lack of independence on the part of Adams and Kane in 

threatening to terminate Plaintiff and then terminating him does not change the fact that such relief 

is available and here, appropriate. The claim that Plaintiff is using this derivative action to obtain a 

favorable settlement another action is nothing more than interested director defendants imputing to 

Plaintiff exactly the conduct in which they engaged, when they threatened Plaintiff with 

termination if he did not settle trust and estate disputes with EC and MC on in terms satisfactory to 

the two of them. They proffered no evidence the Plaintiff has reciprocated, because there is none. 

Likewise, the Interested Director Defendants simply word processed their factually erroneous 

arguments that Plaintiff invoked the name "Corleone" to refer in this action to defendant Kane 

when, as evidence shows, it was Kane himself who used that name. 

Literally the only portion of this argument that is new, or different, is the claim that 

Plaintiff has no shareholder support. Of course, the Court knows that claim is inaccurate, as 

reflected by the objections to the T2 Plaintiffs' request for court approval of their settlement, filed 

by the largest holders of both RDI class A and class B stock. 

In sum, the revived demand and adequacy of plaintive arguments remain unveiling, as a 

matter of law. 

G. 	The Interested Director Defendants Rely on Inapposite Authority Concerning 
Employment Matters and Cases 

Finally, the Interested Director Defendants assert that "Plaintiff s reinstatement demand is 

unsupportable and untenable." (Motion at 20:27— 30:21.) In support of that conclusion, they cite in 

case after case in which the plaintiff sought relief personally as a terminated employee. This 
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simply is a different version of the Company's unsuccessful motion to compel arbitration which 

explicitly (as compared to here, implicitly) was predicated on the notion that because Plaintiff is a 

former executive, he has no rights as an RDI shareholder. That conclusion is erroneous as a matter 

of law, as the Court previously determined. 

Perhaps recognizing that Plaintiff, the court, or both will recognize their slightly disguised 

arguments as a rehash of what the Company previously argued unsuccessfully, the Interested 

Director Defendants also make a "long period of time" since termination argument and an 

"irreparable animosity between the parties" argument. The first of those arguments ignores the fact 

that, rather than hiring a CEO pursuant to a CEO search process, the defendants instead aborted 

that process and hired one of their own, EC. The second argument assumes, incorrectly, that RDI 

is a private company and that the interests of public shareholders do not matter, both of which are 

erroneous and show the cases cited to be inapposite. 

V. CONCLUSION  

For the forgoing reasons, Plaintiff respectfully submits that Individual Defendants' Motion 

for Summary Judgment (No. 1) should be denied. 

DATED this 13th 	day of October, 2016. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

/s/ 	Mark G. Krum 
Mark G. Krum (Nevada Bar No. 10913) 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5958 

Attorneys for Plaintiff 
James J. Cotter, Jr. 
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I hereby certify that on this 13th 	day of October, 2016, I caused a true and correct copy of 

the foregoing to be electronically served to all parties of record via this Court's electronic filing 

system to all parties listed on the E-Service Master List. 

/s/ Luz Horvath 
An employee of Lewis Roca Rothgerber Christie LLP 
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Plaintiff James J. Cotter, Jr., ("JJC" or "Plaintiff'), by and through his attorney Mark 

G. Krum of Lewis Roca Rothgerber Christie LLP, files this Opposition to INDIVIDUAL 

DEFENDANTS' MOTION FOR PARTIAL SUMMARY JUDGMENT (NO. 2) RE: THE 

ISSUE OF DIRECTOR INDEPENDENCE filed by Reading International, Inc. (the 

"Motion"), as follows. 

I. INTRODUCTION 

This court should deny defendants' Motion for Partial Summary Judgment. Directorial 

independence is not a claim or an element of a claim. It is a factual question raised where, as here, 

directors seek to protect their conduct by invoking the business judgment rule. Thus, 

"[i]ndependence is a fact-specific determination made in the context of a particular case. The 

Court must make that determination by answering the inquiries: independent from whom and 

independent for what purpose?" Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart, 

845 A.2d 1040, 1049-50 (Del. 2004); see also Telxon Corp. v. Meyerson, 802 A.2d 257, 264 (Del. 

2003) ("Directors must not only be independent, [they also] must act independently."). For such 

reasons, MSJ No. 2 seeks relief that cannot be obtained pursuant to Rule 56 and, even if that were 

not the case, raises exactly the type of factual determination that is not properly made on a Rule 56 

motion for summary judgment. 

The actual questions the Court would need to answer are questions not raised in MSJ No. 

2. Those questions concern whether, with respect to challenged actions the individual director 

defendants seek to excuse by invoking the business judgment rule, the director defendants can 

establish that the majority of those making the challenged decisions were independent generally 

and independent specifically with respect to the challenged decisions. These are not questions that 

are properly resolved by way of a Rule 56 motion for summary judgment. 

II. FACTUAL CLARIFICATION  

Kane Maintained a Close Quasi-Familial Relationship with JJC, Sr. for Five Decades 

The Director Defendants claim that the "evidence establishes that any 'deep friendship' 

was between Kane and the deceased James J. Cotter, Sr.—not with his daughters Ellen and 

1 
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Margaret Cotter." (Defs.' MSJ No. 2 at 16:18-19; see also id. at 1:26-28 ("First, 'the deep 

friendship' of which Plaintiff complains with respect to director Kane was actually between Kane 

and the now-deceased James J. Cotter, Sr.—not between Kane and the Cotter sisters.")) This is 

exactly the point Plaintiff makes. 

The evidence shows that (1) Kane generally lacked independence from EC and MC 

because, among other things, of his five-decade long quasi-familial relationship with their father 

and Kane's understanding that their father intended for MC alone, not MC together with Plaintiff, 

to be the trustee of the voting trust (which was a fundamental issue and dispute between plaintiff, 

on one hand, and MC and EC on the other hand) and (2) with respect to decisions to threaten with 

termination and to terminate plaintiff, Kane lacked disinterestedness because, among other things, 

it was his view that the wishes of his five-decade deceased friend, JJC, Sr., were that MC along, 

not MC and Plaintiff together, would be the trustee of the voting trust that controlled RDI, which 

was one of the points on which MC and EC—and Kane—insisted that Plaintiff accept as part of a 

global resolution of disputes between Plaintiff, on one hand, and MC and EC, on the other hand. 

Kane was a close friend of JJC, Sr. for five decades. Kane and JJC Sr. had known each 

other since attending a L.L.M. program at the NYU Law School in 1963 and "became fast friends" 

and had a "very close relationship." (Appendix Ex. [1] (Kane 5/2/16 Dep. 29:8-23, 32:20-25).) 

Kane served as an officer of both Craig Corporation, an entity controlled by JJC, Sr., and as a 

director of RDI a number of different times in the 1980s and 1990s, most recently returning as an 

RDI board member in 2004. (Appendix Ex. [1] (Kane 5/2/16 Dep. Tr. 15-16).) Although they 

had disputes that prompted Kane to resign a number of times, the two were "too good friends to let 

[things] fester too long." (Appendix Ex. [1] (Kane 5/2/16 Dep. Tr. 25:1-2).) 

Kane in deposition repeatedly claimed that "I think I knew better than anybody what [Sr.] 

would have wanted. I've known him for—I knew him for 50 years." (Appendix Ex. [2] (Kane 

5/3/16 Dep. Tr.264:2-4).) Kane has known the Cotter children since their births; he testified that 

they address him as "Uncle Ed." (Appendix Ex. [1] (Kane 5/2/16 Dep. Tr. 37).) This 

exceptionally close and lengthy personal relationship rendered Kane unable to make decisions as 

an independent and disinterested member of RDI' s Board of Directors regarding matters that 
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touched upon disputes between MC and EC, on one hand, and Plaintiff, on the other, hand. 

First, Kane was well aware of the fundamental disputes between MC and EC, on one hand, 

and Plaintiff, on the other, regarding who would be the trustee of the Voting Trust that would 

control apparently seventy percent of RDI's class B voting stock: 

Q.: 	When you refer to "all issues within the family," to what were you 
referring? 

Kane: I can't recall. I see "litigation" there. That was one thing. But I 
can't recall what the other issues were at the time. 

Q.. 	Well, one of the issues was the lack of agreement regarding whether 
Margaret or Jim and Margaret would be the trustees of the voting trust, 
correct? 

Kane: Well, that's litigation in my mind. 

(Appendix Ex. [1] (Kane 5/2/16 Dep. Tr. 128:7-19); see also id. at 210:20 	211:3 (confirming 

that Kane understood that "one of the issues in dispute was who would control the—the trust that 

held class B voting stock"); 211:5-18 (noting Kane's understanding that there were two outcomes: 

(1) either MC would sole trustee of the voting trust under the so-called 2013 Amendment or 

(2) JCJ and MC would be co-trustees of the voting trust under the so-called 2014 Amendment); 

see also Appendix Ex. [2] (Kane 5/3/16 Dep. Tr.276:15-20).) 

Second, Kane has his own opinion about what JJC, Sr. intended in that regard. Kane's 

opinion was that it was JJC, Sr.'s wishes that MC alone be trustee of the voting trust. 

Q: 	Referring you, Mr. Kane, to your testimony about your 
understanding as to why in the 2013 amendment Margaret had been 
designated as trustee of the voting trust, how did you come to have that 
understanding? 

Kane: Mr. Cotter informed me. In one of our conversations he said he was 
making Margaret the trustee of the voting stock. And I asked him why. 
And he told me -- and it's right in my brain, it's imprinted on it -- that "that 
will force them to work together." That's a quote. 

Q: 	What else did you say or what else did he say in that conversation 
about either the trust documentation or [t]he Cotter children working 
together? 

Kane: Excuse me. Repeat that, please. 

Q.: 	What else did he say, if anything, during that conversation about the 
trust documentation? 

Kane: Nothing that I can recall. 
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Q.. 	What else, if anything, did he say during that conversation about 
prompting or forcing the three -- his three Cotter children to work together? 

Kane: He didn't need to say anything. I knew what he was talking about. 

Q.. • What was your understanding at the time? 

Kane: Understanding was that their diverse personalities, and there had 
been some incidents -- I call incidents, nothing specific or difficult -- at 
board meetings that I thought it was a good idea to make Margaret, given 
the background -- I was surprised, but I thought it was a good idea that he 
made Margaret the sole trustee. 

(Appendix Ex. [2] (Kane 5/3/16 Dep. Tr. 257:22-259:6 (emphasis supplied); see also id. at 264:5-

11 ("We would have regular meetings in Laguna just the two of us, talk over strategy, talk over his 

children, talk over all issues. And it was reflected in his comment to me that he was giving 

Margaret the voting power to force them to work together. So, I knew that's what he wanted") 

(emphasis supplied); Appendix Ex. [3] (Kane 6/9/16 Dep. Tr. 602:8-17).) Kane testified further 

at his deposition as follows: 

Q.. 	Were you about to tell me something about whether you thought the 
2014 amendment reflected what you understand to be Jim Cotter, Sr.'s 
wishes? 

Kane: That's what the Court will decide. I don't -- I try to stay out of That. 
I have my own opinion, but I don't have all the facts. 

Q.: 	What's the basis for your opinion? The conversation that you 
described to us already? 
Kane: Yes. 

Q.: 	Anything else? 

Kane: 50 years of friendship. And so I think I knew him in some respects 
better than any member of his family. 

Q.: 	Okay. And your opinion is that based on the facts you have —

Kane: Yes. 

Q.: 	and not considering the facts you acknowledge you do not have —

Kane: I don't know if there are any. 

Q.: 	Right. But based on the facts you have, you think it's the 2013 
amendment that reflects Jim Cotter, Sr.'s wishes? 

Kane: Yes. 

(Appendix Ex. [2] (Kane 5/3/16 Dep. Tr. 277:2-278:4 (objection omitted).) 
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Third, that is exactly what Kane acted to make happen, by sending emails to Plaintiff 

pressuring him to resolve his disputes with his sisters by acceding to their demands. On the 

evening of May 28th Kane wrote Plaintiff stating, "Ellen is going to present you with a global 

plan to end the litigation and move the Company forward. If you agree to it, you, Ellen and 

Margaret will work in a collaborative manner and you will retain your title." (Appendix Ex. [4] 

(Dep. Ex. 118 at EK 00000396 (emphasis supplied).) Kane further warned, "If it is a take-it-or-

leave-it, then I STRONGLY ADVISE YOU TO TAKE IT, even though I have not seen or heard 

the particulars." (Appendix Ex. [4] (Dep. Ex. 118 at EK 00000396).) 

On May 29, 2015, the vote to terminate Plaintiff was not had, because Plaintiff appeared to 

have reached an agreement with MC and EC satisfactory to the two of them. (Appendix Ex. [1] 

(Kane 5/2/16 Dep. Tr. (191:6-24).) 

When that tentative agreement did not come to fruition, Kane resumed his advocacy 

toward Plaintiff, including on June 11, 2015, stating: "I do believe that if you give up what you 

consider 'control' for now to work cooperatively with your sisters," Kane admonished, "you will 

find that you will have a lot more commonality than you think." (Appendix Ex. [ 5] (Kane Dep. 

Ex. 306 at p. EK 00001613).) "Otherwise," Kane threatened, "you will be sorry for the rest of 

your life, they and your mother will be hurt and your children will lose a golden opportunity." 

(Id.) Tellingly, Kane also wrote: 

"[F]or now I think you have to concede that Margaret will vote the B 
stock. As I said, you dad told me that giving Margaret the vote was his 
way of 'forcing' the three of you to work together. Asking to change that 
is a nonstarter." 

(Appendix Ex. [5] (Kane Dep. Ex. 306 (emphasis original)).) 

The termination vote went forward on June 12, 2015. (191:25-192:11). Kane voted to 

terminate Plaintiff: 

Kane: I—I said to him at one point, "Take it. You have nothing to lose. 
You're going to get terminated if you don't. If you can work it out with 
your sisters, it will go on and I will support you. I'll even make a motion to 
see if the company will reimburse the legal fees." I did not want him to go. 
And you, I'm sure, see emails in there to that effect. Even though I voted—
was voting against him, I wanted him to stay as C.E.O. 

* * * 
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1 Q.. 	But that resolution did not come to pass because Jim Cotter, Jr., 
rejected it, correct? 

Kane: He rejected it, yes. 

Q.: 	And he got himself terminated, right? 

Kane: Yes. 

(Appendix Ex. [1] (Kane 5/2/16 Dep. Tr.194-195 (objection omitted).) 

The Director Defendants insist that "there is no evidence that Plaintiff's mother has chosen 

sides in the intra-family dispute, that she has related this choice to Codding, or that Codding 

would consider that view to be any way material to her exercise of her duties as an RDI director." 

(Defs.' MSJ No. 2 at 2:17-19.) In fact, Plaintiffs mother has chosen sides: EC lives with her 

mother. (JJC Dec. at ¶ 24.) Additionally, after the "civil war erupted" between the Cotter 

siblings, Mary Cotter reacted by constantly calling Director Kane for advice on how to react and 

what to do. (Appendix Ex. [6] (JJC 5/16/16 Dep. Tr. 105:15-23).) 

Michael Wrotniak has nothing more to recommend him as an RDI director than his and his 

wife's close, personal relationship with MC, which make them beholden to her. MC has known 

Michael and Patricia Wrotniak since college, and MC describes Patricia Wrotniak as a "close" 

friend whom she sees on a regular basis in social settings. (Appendix Ex. [7] (MC 5/13/16 Dep. 

Tr. 322-323).) Patricia Wrotniak was one of a select few friends to whom MC sent a tribute email 

regarding her father's passing, inviting Patricia Wrotniak to the funeral and celebratory mass. 

(Appendix Ex. [8] (MC00006333).) 

Trisha Wrotniak was MC's roommate in her freshman year of college at Georgetown 

University. (JJC Dec. at ¶ 23.) MC and Trisha Wrotniak have been life-long best friends starting 

with their first year in college together. (JJC Dec. at ¶ 23.) Michael Wrotniak also went to 

Georgetown University where he met his wife Trisha Wrotniak and also developed a very close 

friendship with MC. (JJC Dec. at ¶ 23.) Plaintiff believes that because MC has few friends, her 

relationship with Trisha and Michael Wrotniak is extremely important and close. (JJC Dec. at 

¶ 23.) MC has spent a great deal of time with the Wrotniaks over the years, as they live in 

Bronxville just outside of New York City, close to MC. (JJC Dec. at ¶ 23.) MC became like an 

aunt to the Wrotniaks' children. (JJC Dec. at ¶ 23.) MC and the Cotter children's mother, Mary, 
6 
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know the Wrotniaks very well also, as they have all attended social events in New York, such as 

birthdays and cocktail parties MC has hosted at her apartment in New York City. (JJC Dec. at 

23.) Plaintiff believes MC's oldest child refers to Trisha and Michael Wrotniak as aunt and 

uncle. (JJC Dec. at ¶ 23.) Michael Wrotniak's communication with Plaintiff has been very 

limited and guarded given his knowledge of this lawsuit and his close relationship with MC. (JJC 

Dec. at ¶ 23.) 

The documents also bear out the compromising relationship: before and after JJC, Sr.'s 

passing, MC corresponded extensively with both Michael and Patricia Wrotniak regarding MC 

providing show tickets for the Wrotniaks and the women's respective vacation plans. (Appendix 

Ex. [9-13] (MC00000901, -1201, -3887, -6355, -7906, ).) For example, Michael Wrotniak, whom 

the Director Defendants portray as a distant acquaintance of MC's, began an email to her, "Hi M, I 

hope you had nice Thanksgiving with your kiddies—I am sure this year was more difficult than 

most with the adults—but day by day," after which he asked for two tickets to STOMP. (Id at 

MC00007906.) 

Like Director Wrotniak, Judy Codding owes her role as director exclusively to the fact of 

her friendship with MC. For example, MC used her RDI computer (and assistant) to process 

invoices for Judy Codding's travel. (Appendix Ex. [14] (MC00004424, -4425.) Judy Codding 

also approached MC in an attempt to procure tickets to the musical Hamilton. (Appendix Ex. [15] 

(MC00013935.) EC first met Judy Codding at Mary Cotter's home in a social setting. (Appendix 

Ex. [16] (EC 5/19/16 Dep. Tr. 307:19-308).) 

Judy Codding has a very close personal relationship with Plaintiffs mother, and over the 

more than thirty years she has known Plaintiff's mother, Ms. Codding has become close with EC 

and MC in turn. (JJC Dec. at ¶ 24.) On October 13, 2015, Plaintiff met Ms. Codding, and she 

expressed to Plaintiff that RDI is a family business and that the only people who should manage 

RDI should be one of the Cotters and that Ms. Codding would help make sure of that, whether it 

be Ellen or Plaintiff. (JJC Dec. at ¶ 24.) 

Ms. Codding's reaction to the bid from Paul Heth reflected her unwavering loyalty to EC. 

(JJC Dec. at ¶ 24.) Before the board meeting at which the Board was going to discuss the bid, Ms. 
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Codding asked Plaintiffs views on the bid and indicated that there was no way that the bid should 

even be considered (clearly having spoken to EC about it before the board meeting). (JJC Dec. at 

¶ 24.) 

There is no dispute that EC and MC lack independence, a fact they freely concede: "The 

Individual Defendants, for the purposes of this motion, do not contest the independence of Ellen 

and Margaret Cotter as RDI directors with respect to the transactions and/or corporate conduct at 

issue." (Defs.' MSJ No. 2 at p. 14 n.2.) 

Similarly, the Director Defendants agree with Plaintiff's position regarding Adams: that he 

was financially dependent on MC and EC. "Adams' income from GWA Capital Partners and 

GWA Investments has been inconsistent and limited in recent years, and—outside some recent 

stock or asset sales—his compensation relating to RDI and/or the Cotter family entities has 

represented a noteworthy portion of his annual income." (Defs.' MSJ No. 2 at p. 25:15-17.) 

Defendants do not dispute that at the time he acted to terminate Plaintiff, Adams—by his 

own admission—was financially dependent on the Cotter sisters: he received a majority of his 

income from entities controlled by them. First, Adams was to be paid, was paid, and is paid 

$1,000 per week pursuant to an agreement with through JC Farm Management Co. (Appendix Ex. 

[17] (GA 4/28/16 Tr. 41:16 12:25).) Adams testified that the "person who [initially] made the 

decision that [he] would be paid $52,000 a year" was JJC, Sr., and that the person that makes that 

decision today is "the estate," which he understands and agrees is controlled by MC and EC. 

(Appendix Ex. [17] GA 4/28/16 Tr. (28:12-29:2).) 

Second, Adams helps manage four real estate developments around the country in which 

JJC, Sr. invested, for which Adams received a 5 percent interest in the ventures. (Appendix Ex. 

[17] GA 4/28/16 (41:16 12:25).) Adams already has received about $30,000 from one real estate 

venture, and stands to be paid significant additional compensation, potentially more than 

$100,000, which he will receive from the Estate. (Appendix Ex. [17] (Adams 4/28/16 Dep. Tr. 

52:6-52:3, 54:3-55:4, 56:12-58:10).) It is EC and MC (as executors) who will approve these 

payouts. (Id.) Adams continues to report to the Cotter sisters in these Cotter business roles 

unrelated to RDI. (55:5-21, 56:12-58:10, 161:15-162:12).) 
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To attempt to cover up these facts, Defendants' second summary judgment motion 

overemphasizes the importance of Adams's savings, claiming he "has a net worth of nearly $1 

million," meaning in Defendants' judgment that "focusing on the importance of RDI and/or Cotter 

family entities to Adam's yearly income vastly overstates the materiality of such funds on his 

overall economic picture." (Defs.' MSJ No. 2 at 25:26-28, 26:2.) First, the proffered figure is 

inaccurate. Defendants themselves earlier report that Adams's net worth is "approximately 

$900,000," (id. at 8:28), which lower figure is consistent with Adams's own testimony, (Appendix 

Ex. [17] (Adams 4/28/16 Dep. Tr. 36:18-25). Second, such a statement discounts that Adams, at 

65 years of age, is statistically likely to live at least 20 more years. See, e.g., Social Security 

Administration, Calculators: Life Expectancy, https://ssa.gov/planners/lifeexpectancy.html  (last 

visited Sept. 29, 2016) ("A man reaching age 65 today can expect to live, on average, until age 

84.3."). In connection with his divorce, Adams submitted declarations related to his expenses, and 

they total, conservatively, about $63,222 per year or $5,268.50 per month. (See Appendix Ex. 

[18] (Adams Dep. Ex. 53 at JCOTTER014973).) Were Adams to spend money at even this 

conservative rate, he would not be able to support himself for the remainder of his expected 

lifespan. Furthermore, if Adams wishes to enjoy the standard of living to which he is accustomed 

and to provide for the future, he needs to earn additional money. Therefore, Adams cannot 

maintain a living without the Cotter income he has come to rely upon. His financial dependence 

on the Cotter sisters for his living deprived him of independence generally and it made him 

interested particularly with respect to Plaintiff's termination. 

Similarly, the Director Defendants emphasize that "Adams, as advocated by director 

Gould, later voluntarily resigned as a member of RDI's Compensation Committee on May 14, 

2016." (Defs.' MSJ No. 2 at p. 26 n.7.) If Adams lacked independence for purposes of Cotter 

income, he indisputably lacked independence for purposes of Cotter employment and status, 

whether terminating Plaintiff, making EC CEO, or making MC executive vice president of New 

York real estate development. 

If Adams sincerely believed he had done nothing untoward, he would not have hid his 

dependence on Cotter family businesses on his D&O questionnaire—but he mentioned none of 
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that. (Appendix Ex. [19] (Adams Dep. Ex. 55).) Defendant Gould became aware from Adams's 

deposition testimony that Adams depended upon "the Cotter family" for "a great percentage" of 

his "earnings." (App. Ex. [20] (WG 6/08/16 Dep. Tr. 32:1-5).) Consequently, Mr. Gould 

expressed to EC and to Craig Tompkins that Gould "did not believe [Adams] was independent for 

purposes of serving on the . . . compensation committee." (Id. at 33:14-18; see also id. at 36:2-7.) 

Gould reasoned that "clearly if Mr. Adams's income was substantially derived from Reading and 

the Cotter family, if his whole livelihood depended on them, he could not be independent in 

passing on the compensation of the Cotter family members." (Id. at 33:21-34:7.) Adams later 

resigned from the RDI compensation committee. (Id. at 36:8-10.) Gould agreed that Mr. Adams 

was a "vocal proponent in support of terminating" Plaintiff. (Id. 36:19-22.) 

NASDAQ Independence Issue 

Director Defendants repeatedly claim that Adams is independent under NASDAQ Rule 

5605(a)(2). (See, e.g., Defs.' Mot. Sum. J. No. 2 at 2:23, 7:23, 10:7, 26:9, and 26 n.7.) However, 

a board's determination that a director is independent for the purposes of listing standards does not 

mean that the director is independent as a matter of Delaware law. Teamsters Union 25 Health 

Serv. & Ins. Plan v. Baiera, 199 A.3d 44, 61 (Del. Ch. 2015); Yucaipa Am. Alliance Fund H, L.P. 

v. Riggio, 1 A.3d 310, 315 (Del. Ch. 2010) (declining to find that a director was independent as a 

matter of Delaware law even though he was independent under New York Stock Exchange rules 

because of investments made by a large stockholder of the company into the director's business 

and because of donations the stockholder made to candidates the director suggested in his capacity 

as a political operative). The issue of independence under NASDAQ standards is irrelevant to the 

question of independence under the substantive law that will decide this case. 

III. ARGUMENT  

A. 	Summary Judgment Standard 

Where Plaintiff properly identifies additional facts necessary to oppose the motion and 

seeks additional time to conduct this discovery, summary judgment is improper. Aviation 

Ventures, Inc. v. Joan Morris, Inc., 121 Nev. 113, 117-18, 110 P.3d 59, 62 (2005). Under NRCP 

56(f), the party opposing a motion for summary judgment may request the denial or continuance 
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of a motion for summary judgment to obtain additional affidavits or conduct further discovery. 

Rule 56(f) "requires that the party opposing summary judgment provide an affidavit stating the 

reasons why denial or continuance of the motion for summary judgment is necessary to allow the 

opposing party to obtain further affidavits or discovery." Choy v. Ameristar Casinos, 127 Nev. 265 

P.3d 698, 700 (2011). Where it is "unclear whether genuine issues of material fact exist" a Rule 

56(f) continuance allows for "proper development of the record." Aviation Ventures, 121 Nev. at 

115, 110 P.3d at 60. 

B. 	RDI Improperly Seeks Summary Judgment of Contested Factual Issues  

RDI's motion seeks summary judgment "on the issue of director independence," not on 

any of their claims. See Motion at p. 1 (emphasis added). While NRCP 56 authorizes partial 

summary judgment on a particular claim, or even a dispositive element of that claim, RDI does not 

seek that relief Instead, RDI inappropriately seeks determination of contested factual issues, i.e. 

director independence and interestedness. See Motion at pp. 14-15 (no citation to any claim in the 

Second Amended Complaint, and only addressing issue of director interestedness). 

The Delaware Supreme Court has been clear that director "independence is a fact-specific 

determination made in the context of a particular case." Beam ex rel. Martha Stewart Living 

Omnimedia, Inc. v. Stewart, 845 A.2d 1040, 1049 (Del. 2004); In re Facebook, Inc., IPO Sec. & 

Derivative Litig., 922 F. Supp. 2d 445, 468 (S.D.N.Y. 2013) (same); In re Finisar Corp. 

Derivative Litig., 542 F. Supp. 2d 980, 988 (N.D. Cal. 2008) (same). "Delaware law does not 

contain bright-line tests for determining independence but instead engages in a case-by-case fact 

specific inquiry . . . ." Teamsters Union 25 Health Servs. & Ins. Plan v. Baiera, 119 A.3d 44, 61 

(Del. Ch. 2015). 

Defendants' argument that director independence is a question of law is unavailing. See 

Motion at pp.14-15, citing In re MFW S'holders Litig., 67 A.3d 496, 509 (Del. Ch. 2013), affd sub 

nom., Kahn v. M & F Worldwide, 88 A.2d 635 (Del. 2014).1  It ignores the clear teaching from 

26 

27 

28 

1 See, e.g., SEPTA v. Volgenau, C.A. No. 6354-VCN, 2013 WL 4009193, at *12-21 (Del. Ch. 
Aug. 5, 2013) (same); In re Transkaryotic Therapies, Inc., 954 A.2d 346, 369-70 (Del. Ch. 2008) 
(same); In re Gaylord Container Corp. S'holders Litig., 753 A.2d 462, 465 (Del. Ch. 2000) 
(same). 
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Delaware's highest court, the Delaware Supreme Court, and is contrary to a more recent Court of 

Chancery opinion. Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart, 845 A.2d 

1040, 1049; Teamsters Union 25 Health Servs. & Ins. Plan v. Baiera, 119 A.3d 44, 61. In short, 

director independence is a factual determination which should not be determined on a motion for 

summary judgment. 

Similarly, a director's disinterestedness is a clear-cut question of fact. Gearhart Indus., Inc. 

v. Smith Intl, Inc., 741 F.2d 707, 719 (5th Cir. 1984) ("Whether a director is 'interested' is a 

question of fact.") "Whether a director is 'interested' or 'independent' is generally regarded as a 

question of fact, depending on the circumstances of the case."Drobbin v. Nicolet Instrument 

Corp., 631 F. Supp. 860, 880 (S.D.N.Y. 1986); Patrick v. Allen, 355 F. Supp. 2d 704, 712 

(S.D.N.Y. 2005) (same). 

In short, the Defendant directors' motives and intent that play into whether they were 

interested or independent, as well as their credibility about their reasons for acting as they did, are 

squarely questions of fact. These fact-specific inquiries cannot be resolved by summary judgment. 

C. 	Legal Analysis Applicable Here 

1. 	Director Defendants' Fiduciary Duties. 

The power of directors to act on behalf of a corporation is governed by their fiduciary 

relationship to the corporation and to its shareholders. Shoen v. SAC Holding Corp., 137 P.3d 

1171, 1178 (Nev. 2006) (citations omitted). Generally, those duties are described as the duty of 

care and the duty of loyalty. Id. The duty of good faith may be viewed as implicit in the duties of 

care and loyalty, or as part of a "triumvirate" of fiduciary duties. See In re BioClinica, Inc. 

Shareholder Litig., No. CV 8272-VCG, 2013 WL 5631233, at *5 (Del. Ch. Oct. 16, 2013); 

Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998). 

a. 	The Duty of Care 

The duty of care typically is described as requiring directors to act on an informed basis. 

Schoen, 137 P.3d at 1178. Whether directors acted on an informed basis "turns on whether the 

directors have informed themselves "prior to making a business decision, of all material 

information reasonably available to them." Smith v. Van Gorkom, 488 A. 2d 858, 872 (Del. 1985) 
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(quoting Aronson v. Lewis, 473 A. 2d 805, 812 (Del. 1984). Due care thus is a function of the 

decision-making process, not the decision. See, e.g., Citron v. Fairchild Camera & Instrument 

Corp., 569 A. 2d 53, 66 (Del. 1989). This necessarily raises "[t]he question [of] whether the 

process employed [in making the challenged decision] was either rational or employed in a good 

faith effort to advance the corporate interests." In re Greater Se. Cmty. Hosp. Corp. I, 353 B.R. 

324, 339 (Bankr. D.D.C. 2006). 

b. The Duty Of Loyalty 

The director's duty of loyalty requires that directors "maintain, in good faith, the 

corporation's and its shareholders' best interests over anyone else's interests." Schoen, 137 P.3d at 

1178 (citations omitted). The duty of loyalty was described in the seminal Delaware Supreme 

Court case of Guth v. Loft as follows: 

Corporate officers and directors are not permitted to use their position of 
trust and confidence to further their private interests. While technically not 
trustees, they stand in a fiduciary relation to the corporation and [to] its 
shareholders. A public policy, existing through the years, and derived from 
a profound knowledge of human characteristics and motives, has 
established a rule that demands of a corporate . . . director, peremptorily and 
inexorably, the most scrupulous observance of his duty [of loyalty], not 
only affirmatively to protect the interests of the corporation committed to 
his charge, but also to refrain from doing anything that would work injury 
to the corporation [or its shareholders] . . . The rule that requires an 
undivided and unselfish loyalty to the corporation demands that there shall 
be no conflict between duty and self-interests. 

Guth v. Loft, 5 A.2d 503, 510 (Del. 1939). 

The duty of loyalty is "unremitting." See, e.g., Malone v. Brincat, 722 A.2d 5, 10 (Del. 

1998). The duty of good faith, discussed elsewhere herein, is one element of the duty of loyalty. 

Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006). The terms "loyalty" and "good faith," like the 

terms "independence" and "candor," are "words pregnant with obligation" and "[d]irectors should 

not take a seat at the board table prepared to offer only conditional loyalty, tolerable good faith, 

reasonable disinterest or formalistic candor." In re Tyson Foods, Inc., Consol. Shareholder Litig., 

2007 WL 2351071, at *4 (Del. Ch. Aug. 15, 2007). 

c. The Duty of Good faith 

The element of good faith requires the director to act with a "loyal state of mind." 
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Hampshire Group, Ltd., v. Kuttner, 2010 WL 2739995, at *12 (Del. Ch. July 12, 2010). The 

concept of good faith is particularly relevant in cases in which there is a "controlling shareholder 

with a supine or passive board." In Re Walt Disney Co. Derivative Litig., 907 A.2d 693, 761 

n.487 (Del. Ch. 2005), aff'd, 906 A.2d 27 (Del. 2006). In such cases, "[g]ood faith may serve to 

fill [the] gap [between a fiduciary duties of care and loyalty] and insure that the persons entrusted 

by shareholders to govern [the] corporation do so with an honesty of purpose and with an 

understanding of whose interests they are there to protect." Id. 

d. The Duty of Disclosure 

"Whenever directors communicate publicly or directly with shareholders about the 

corporation's affairs . . . directors have a fiduciary duty to shareholders to exercise due care, good 

faith and loyalty." Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998). "Shareholders are entitled to 

rely upon the truthfulness of all information disseminated to them by the directors [of the 

corporation]." Id. at 10-11. When directors communicate with stockholders, they must do so with 

"complete candor." In Re Tyson Foods, 2007 WL 2351071, at *3. 

e. Directors' Fiduciary Duties Are Owed to All Shareholders, Not 
Just the Controlling Shareholder(s) 

Directors owe all stockholders, not just the stockholders who appointed them, "an 

uncompromising duty of loyalty." In re Trados Inc. S'Holder Litig., 73 A.3d 17, 36 (Del. Ch. 

2013). Under some circumstances, it is a breach of loyalty for directors not to act to protect the 

minority stockholders from a controlling stockholder. Louisiana Mun. Police Emp. Ret. Sys. v. 

Fertitta, 2009 WL 2263406, at *8 (Del. Ch. July 28, 2009) (finding that the failure to act in the 

face of a controlling stockholder's threat to the corporation and its minority stockholders 

supported a reasonable inference that the board of directors breached its duty of loyalty by 

deciding not to cross the controlling stockholder); see also McMullin v. Beran, 765 A.2d 910, 919 

(Del. 2000) (finding that directors are required to make informed, good faith decisions about 

whether to the sale of a corporation to a third party that had been proposed and negotiated by a 

controlling stockholder would maximize the value for minority stockholders). 

2. 	The Business Judgment Rule Is a Rebuttable Presumption, Rebutted 
Here 
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The business judgment rule is a rebuttable presumption that "in making a business decision 

the directors of a corporation acted on an informed basis, in good faith, and in the honest belief 

that the action was taken in the best interests of the company." See, e.g. In Re Walt Disney Co. 

Derivative Litig., 906 A.2d 27, 52 (Del. 2006) (quoting Aronson v. Lewis, 473 A.2d 805, 812 (Del. 

1984).2  In Nevada, the business judgment rule is codified in NRS 78.138.3, which provides that 

"[d]irectors and officers, in deciding upon matters of business, are presumed to act in good faith, 

on an informed basis and with a view to the interests of the corporation." 

The business judgment rule typically is articulated as consisting of four elements, namely, 

(i) a business decision, (ii) disinterestedness and independence, (iii) due care, and (iv) good faith. 

Roselink Investors, L.L.C. v. Shenkman, 386 F. Supp. 2d 209, 2016 (S.D.N.Y. 2004) (internal 

citations omitted). The presumptions of the business judgment rule are rebutted where it is shown 

that any of the four elements above was not present. Id at 216-17. Here, at least each of the last 

three elements is absent. 

As to MC and EC, there is no dispute that, as to at least any and all matters of 

disagreement between them and JJC, including but not limited to ultimate control of RDI by 

controlling the voting trust as trustee(s), immediate control of RDI, whether by removing JJC as 

CEO, constraining his authority as CEO and/or having a newly activated and repopulated 

executive committee, and matters involving the employment status, titles and compensation of 

MC and EC, among other things, MC and EC lack disinterestedness and lack independence. The 

Interested Director Defendants admit that in their summary judgment motions, including as 

follows: 

The Individual Defendants, for the purposes of this motion [regarding "director 
independence"], do not contest the independence of Ellen and Margaret Cotter as 
RDI directors with respect to the transactions and, or corporate conduct at issue---
which are addressed in the Individual Defendants' other, contemporaneously-filed 
summary judgment motions. 

2  Due to the development of Delaware case law with respect to issues of corporate law, Nevada courts find 
Delaware case law persuasive authority. See Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 26, 62 P.3d 720, 
737 (2003) (noting that "the case law . . . [of] Delaware is persuasive authority" when interpreting 
Nevada's corporate law). 
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("Individual Defendants' Motion for Partial Summary Judgment (No. 2) Re: the Issue of 

Director Independence" at p. 14, fn. 2.) 

a. 	Individual Defendants' Lack of Disinterestedness 

With respect to disinterestedness, because the business judgment rule presumes that 

directors have no conflict of interest, the business judgment rule does not apply where "directors 

have an interest other than as directors of the corporation." Lewis v. S.L. & E., Inc., 629 F.2d 764, 

769 (2d Cir. 1980). This is because "[d]irectorial interest exists whenever divided loyalties are 

present." Rales v. Blasband, 634 A. 2d 927, 933 (Del. 1993) (citations and quotations omitted). 

Thus, a director must be disinterested in the challenged conduct in particular and, as a general 

matter, otherwise independent. Beam, 845 A.2d at 1049. 

As the Interested Director Defendants acknowledge, EC and MC lack disinterestedness 

with respect to the challenged actions, starting with the threat to terminate Plaintiff as President 

and CEO of RDI unless he resolved the California Trust Action on terms satisfactory to EC and 

MC, and continuing thereafter with the termination of him on account of his failure to do so. 

The same is true, for largely the same reasons, for defendant Kane, who is called "Uncle 

Ed" by EC and MC and who, by his contemporaneous conduct demonstrated that he acted as 

"Uncle Ed" throughout to effectuate what he thought were JJC, Sr.'s wishes, and not as a 

disinterested RDI director exercising disinterested business judgment. 

Likewise, Adams admittedly picked sides in a family dispute. He also demonstrated his 

lack of disinterestedness by, among other things, vigorously pursuing the EC and MC agenda, 

starting with the termination of Plaintiff as President and CEO, to further his own interest 

(including to be interim CEO) and to protect the interests of EC and MC, on whom he is 

financially dependent.3  

b. 	Individual Defendants' Lack of Independence 

Independence, as used in the context of an element of the business judgment rule, requires 

that a director is able to engage, and in fact engages, in decision-making "based on the corporate 

3 Plaintiff does not concede that McEachern was disinterested and/or independent. Because Plaintiff can 
prevail on this Motion without showing McEachern to have lacked disinterestedness or independence, he 
chooses not to address McEachern. 
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merits of the subject before the board rather than extraneous considerations or influences." 

Gilbert v. El Paso, Co., 575 A.2d 1131, 1147 (Del. 1990); Rales, 634 A.2d at 936. "Directors 

must not only be independent, [they also] must act independently." Telxon Corp. v. Meyerson, 

802 A.2d 257, 264 (Del. 2003). Assessing directorial independence therefore "focus[es] on 

impartiality and objectiveness." In Re Oracle Corp. Derivative Litig., 824 A.2d 917, 920, 938 

(Del. Ch. 2003) (quoting Parfi Holding AB v. Mirror Image Internet, Inc., 794 A.2d 1211, 1232 

(Del. Ch. 2001), rev 'd in part on other grounds, 817 A.2d 149 (Del. 2002), cert. denied, 538 U.S. 

1032 (2003). See, also, Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 362 (Del. 1993) ("We 

have generally defined a director as being independent only when the director's decision is based 

entirely on the corporate merits of the transaction and is not influenced by personal or extraneous 

considerations.") modified in part on other grounds, 636 A.2d 956 (Del. 1994). 

"Independence is a fact-specific determination made in the context of a particular case. 

The Court must make that determination by answering the inquiries: independent from whom and 

independent for what purpose?" Beam, 845 A.2d at 1049-50. 

Independence is lacking in situations in which a corporate fiduciary "derives a benefit from 

the transaction that is not generally shared with the other shareholders. In situations in which the 

benefit is derived by another (e.g., by EC and MC from Plaintiff acceding to their demands to 

resolve trust and estate disputes on terms acceptable to the two of them), the issue is whether the 

[corporate fiduciary]'s decision (e.g., Adams and/or Kane) resulted from that director being 

controlled by another." Orman v. Cullman, 794 A.2d 5, 25 n.50 (Del. Ch. 2002) (explaining the 

distinction between interest and independence). Control may exist where a corporate fiduciary has 

close personal or financial ties to or is beholden to another. (Id.) 

A close personal friendship in which the director and the person with whom he or she has 

the questioned relationship are "as thick as blood relations" would likely be sufficient to 

demonstrate that a director is not independent. In re MFW S'Holders Litig., 67 A.3d 496, 509 

n.37 (Del. Ch. 2013). 

Similarly, a director who is financially beholden to another person, such as a controlling 

stockholder, is not independent of that person. In re Emerging Commc'n, Inc. S'Holders Litig., 
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2004 WL 1305745, at *33 (Del. Ch. May 3, 2004). The Court of Chancery has found that 

directors who derive a substantial portion of their income from a controlling stockholder are not 

independent of that stockholder. Id. at *34. "In such circumstances, a director cannot be expected 

to exercise his or her independent business judgment without being influenced by the . . . personal 

consequences resulting from the decision." Beam v. Stewart, 845 A.2d 1040, 1049 (Del. 2004) 

(quoting Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993)). 

Here, the conduct of EC, MC, Kane and Adams to extort Plaintiff into resolving trust and 

estate disputes on terms dictated by EC and MC are squarely and unequivocally efforts to obtain 

personal benefits for EC and MC not shared with other RDI shareholders. 

Kane's personal relationship with JJC, Sr., Kane's view that JJC, Sr. intended MC control 

the Voting Trust, and Kane's actions to make that happen, among other things, demonstrate his 

lack of independence. 

As shown by his own sworn testimony in his Los Angeles Superior Court divorce 

proceeding and in this case, Adams as a general matter is not independent of EC and MC, because 

he is financially dependent upon income he receives from companies that EC and MC control. 

For such reasons, among others, each of Kane and Adams (and MC and EC) lacked 

independence and therefore are not entitled to the presumptions of the business judgment rule. 

3. 	Defendants Must and Cannot Satisfy the Entire Fairness Standard 

"If the shareholder succeeds in rebutting the presumption of the business judgment rule, 

the burden shifts to the defendant directors to prove the 'entire fairness' of the transaction." 

McMullin v. Brand, 765 A.2d 910, 917 (Del. 2000). "[I]f the presumption is rebutted, the board's 

decision is reviewed through the lens of entire fairness, pursuant to which the directors lose the 

presumption of [the] business judgment [rule]." Solomon v. Armstrong, 747 A.2d 1098, 1112 

(Del.Ch. 1999). Horwitz v. SW. Forest Indus., Inc., 604 F.Supp. 1130, 1134 (D. Nev. 1985), 

which defendants cite for the platitude that the business judgment rule applies to claims of breach 

of fiduciary duty against a director, is not to the contrary and does not address circumstance of 

where, as here, the plaintiff has rebutted the presumptions of the business judgment rule. 

Under the entire fairness test, "[d]irector defendants therefore are required to establish to 
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the court's satisfaction that the transaction was the product of both fair dealing and fair price." 

Cinerama, Inc. v. Technicolor, 663 A.2d 1156, 1163 (Del. 1995) (quoting Cede & Co. v. 

Technicolor, 634 A.2d 345, 361 (Del. 1993). Thus, a test of entire fairness is a two-part inquiry 

into the fair-dealing, meaning the process leading to the challenged action and, separately, the end 

result. In re Tele-Commc'ns Inc. Shareholders Litig., 2005 Del. Ch. LEXIS 206, at *235, 2005 

WL 3642727, at *9 (Del. Ch. Sept. 29, 2005). 

The Motion makes no mention of this standard. In addition the Motion does not discuss the 

"omnipresent specter" that the Defendants were acting primarily in their own interests or for 

entrenchment purposes. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985); see 

also eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 36 (Del. Ch. 2010). 

The entire fairness requirement entails "exacting scrutiny" to determine whether the 

challenged actions were entirely fair. Paramount Commc'ns, Inc. v. QVC Network Inc., 637 A.2d 

34, 42 n.9 (Del. 1994). Under the entire fairness standard, the challenged action itself must be 

objectively fair, independent of the beliefs of the director defendants. Geoff v. II Cindus.Inc., 902 

A.2d 1130, 1145 (Del. Ch. 2006) subsequent proceedings, 2006 (Del. Ch. LEXIS 161, 2000 WL 

2521441 (Del. Ch. Aug. 22, 2006); see also Venhill Ltd. P 'ship v. Hilman, 2008 WL 2270488, at 

*22 (Del. Ch. June 3, 2008). 

"The fairness test therefore is "an inquiry designed to access whether a self-dealing 

transaction should be respected or set aside in equity." Venhill, 2008 WL 2270488 at *22.4  

4 First,invocation of Nevada's exculpatory statute, NRS 78.138.7, misapprehends the function of the 
statute, which is to limit monetary liability and recovery, not to serve as a means by which the legal 
sufficiency of a fiduciary duty claim is assessed. Emerald Partners v. Berlin, 787 A.2d 85, 92 (Del. 2001) 
("a Section 102(b)(7) provision does not operate to defeat the validity of a plaintiff's claim on the merits," 
but "it can operate to defeat the plaintiff's ability to recover monetary damages.") 

Second, even if the exculpatory statute were properly invoked, which it is not, it has no application 
where, as here, duty of loyalty (and disclosure) claims also are made. McMillan v. Intercargo Corp., 768 
A.2d 492, 501 n. 41 (Del. Ch. 2000) (the exculpatory statute does not apply to breaches duty of loyalty 
because "conduct not in good faith, intentional misconduct, and knowing violations of law" are 
"quintessential examples of disloyal, i.e., faithless, conduct"). Here, the complained of or challenged 
conduct also and obviously entails breaches of the duty of loyalty (and disclosure). Orman v. Cullman, 
794 A.2d 5, 41 (Del. Ch. 2002) (plaintiff pleaded a breach of the duty of loyalty claim where it "pled facts 
which made it reasonable to question the independence and disinterest of a majority of the Board that 
decided what information to include in the Proxy Statement"); O'Reilly v. Transworld Healthcare, Inc., 
745 A.2d 902, 914-15, 920, n.34 (Del. Ch. 2014) ("right complaint alleges or pleads facts sufficient to 
support the inference that the disclosure violation was made in bad faith, knowingly or intentionally, the 
alleged violation implicates the duty of loyalty" and is relevant to the availability of the exculpatory 
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Here, Defendants cannot carry their burden of proving the entire fairness of their action. 

IV. CONCLUSION 

In light of the forgoing, plaintiff requests that this court deny the Motion for Partial 

Summary Judgment (No. 2). 

DATED this  13th 	day of October, 2016. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

/s/ 	Mark G. Krum 
Mark G. Krum (Nevada Bar No. 10913) 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5958 

Attorneys for Plaintiff 
James J Cotter, Jr. 

provisions of section 102(b)(7)): In re Wheelabrator Techs., Inc. Sh. Litig., 1992 Del. Ch. LEXIS at *41 
n.18, 1992 WL 212595, at *12 n.18 (Del. Ch. Sept. 1, 1992) (§102(b)(7) did not require dismissal where 
the plaintiffs pleaded that "the breach of the duty of disclosure wasn't intentional violation of the duty of 
loyalty"). 
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CERTIFICATE OF SERVICE  

I hereby certify that on this 13th 	day of October, 2016, I caused a true and correct copy of 

the foregoing to be electronically served to all parties of record via this Court's electronic filing 

system to all parties listed on the E-Service Master List. 

/s/ Luz Horvath 
An employee of Lewis Roca Rothgerber Christie LLP 
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Plaintiff James J. Cotter, Jr., ("JJC" or "Plaintiff'), by and through his attorney Mark G. 

Krum of Lewis Roca Rothgerber Christie LLP, files this Opposition to INDIVIDUAL 

DEFENDANTS' MOTION FOR PARTIAL SUMMARY JUDGMENT (NO. 5) ON 

PLAINTIFF'S CLAIMS RELATED TO THE APPOINTMENT OF ELLEN COTTER AS CEO 

filed by Reading International, Inc. (the "Motion"), as follows. 

MEMORANDUM OF POINTS AND AUTHORITIES  

I. 	INTRODUCTION 

The Interested Director Defendants' motion for summary judgment No. 6 (the "Motion" or 

"MSJ No.6) should be denied, for a number of independent reasons. 

First, the Motion fundamentally misapprehends, or purposefully mischaracterizes, the 

nature of the allegations made in this action, which assert an ongoing course of self-dealing 

undertaken for entrenchment purposes, not a series of unrelated one-off, one time fiduciary 

breaches. That matters, both as a matter of fact, in terms of what evidence is to be considered in 

assessing the claims made, and as a matter of law 

Second, one of the subjects of the Motion, the authorization by RDI directors Adams and 

Kane of the exercise of a supposed option to acquire 100,000 shares of RDI class B voting stock, 

in addition to not properly being assessed outside the context of the entrenchment scheme of 

which it was a part, is a matter as to which defendants have failed to provide discovery the Court 

ordered. For that reason, among others, Rule 56(f) applies and the motion should be denied. 

Third, the Motion is predicated on an incomplete and inaccurate depiction of the actual 

facts. As the evidence cited herein (and in the opposition to Gould's motion) shows, there are at a 

minimum significant disputed material facts. Those factual matters include how it came to pass 

that MS holds a high-paying job for which she is, according to the defendants, unqualified. The 

same is true as to EC. Thus, the issues are not compensation issues; they are issues of fundamental 

breaches of the fiduciary duties of both care and loyalty. 

Fourth, the Motion dutifully omits any discussion of the applicable legal standards given 

the actual facts, which goes to the threshold issue (beyond the Rule 56 summary judgment 

standard) of which party bears what burden. Additionally, where, as here, as here, the director 
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defendants are sued for breaches of the duty of loyalty, as distinct from only for breach of the duty 

of care, the entire legal rubric changes, such that their invocation of Nevada's exculpatory statue 

in unavailing. 

For the foregoing and other reasons set out herein, Plaintiff respectfully submits that MSJ 

No. 6 should be denied. 

II. 	STATEMENT OF FACTS 

A. Procedural History 

On August 30, 2016, the Court granted Plaintiff's motion to compel the production of 

documents and information concerning the advice of counsel on which director defendants Adams 

and Kane testified they relied in making the decision, as two of three members of the RDI board of 

directors compensation committee, to authorize the exercise of these supposed 100,000 share 

option. The court issued its order on October 3, 2016. To date, neither the Company nor any of the 

individual defendants have produced any of these or any other advice of counsel documents on 

which they claim to have relied and on which they predicate certain of their summary judgment 

motion. As to the Court's prior order, the individual defendants have filed a motion to reconsider 

or clarify. 

Plaintiff respectfully incorporates herein the discussion of Rule 56(f) contained in his 

opposition to MSJ No. 3, and respectfully submits that, in order to respond to this Motion, 

Plaintiff is entitled to receive and must receive the discovery the Court ordered previously, 

described above. 

B. Factual Statement 

1. 	The Supposed 100,000 Share Option 

It is undisputed that approximately seventy per cent (70%) of RDI's class B voting stock 

is held in one manner or another by the Trust and or the Estate of James J Cotter, Sr. Not less than 

approximately forty four percent (44%) of the Class B voting stock of RDI is held in the name of 

the James J. Cotter Living Trust, which became irrevocable upon JJC, Sr.'s death on September 

13, 2014 (the "Trust"). (Id.) Who has authority to vote the RDI Class B voting stock held in the 

name of the Trust is a subject of dispute in the California trust and estate litigation between EC 
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and MC, on one hand, and JJC, on the other hand. As the court records reflect, EC and MC are the 

executors of the estate. 

EC and MC, purporting to act as executors of the Estate of JJC, Sr., in April 2015 sought 

to exercise a supposed option to have the Estate acquire 100,000 shares of Class B voting stock. 

Plaintiff contends that they did so because they feared that, without being able to vote the stock 

held in the name of the Trust, they might not have votes sufficient to outvote other RDI class B 

shareholders at the company's annual shareholders meeting. 

On or about September 21, 2015, two of three members of the Compensation 

Committee, Adams and Kane, authorized the request of EC and MC that the Estate be allowed to 

(use liquid Class A stock to) exercise the supposed option to acquire the 100,000 shares using 

shares of RDI Class A stock. Kane and Adams claimed that they decided to allow EC and MC to 

exercise the supposed 100,000 share option based on the advice of counsel, including Craig 

Tompkins The third director who was a member of the Compensation Committee, Timothy 

Storey, was unable to attend the supposed meeting of the Compensation Committee because it was 

called with too little notice. 

2. 	The Looting of RDI 

Following the appointment of EC as President and CEO in January 2016, the individual 

defendants turned their attention to the subjects of employment, titles and compensation. 

On or about March 10, 2016, MC was appointed EVP--RED — NYC on EC's 

recommendation as President and CEO. In that position, MC became the senior executive at RDI 

responsible for the development of its valuable NYC Properties. However, MC has no real estate 

development experience. She is unqualified to hold that senior executive position. As EVP--RED 

— NYC, MC was awarded a compensation package that includes a base salary of $350,000 and a 

short-term incentive target bonus of $105,000 (30% of her base salary), and was granted a long-

term incentive of a stock option for 19,921 shares of Class A common stock and 4,184 restricted 

stock units under the Company's 2010 Stock Incentive Plan. Additionally, the Compensation 

Committee, comprised of Adams, Kane and Codding, and the Audit and Conflicts Committee, 

comprised of Kane, McEachern and Wrotniak, in or about March 2016 each unanimously 
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approved so-called "additional consulting fee compensation" of $200,000 to MC. Each of the 

Individual Director Defendants (with EC and MC abstaining) approved this $200,000 payment to 

MC. 

Also, at the request of EC, the EC Committee requested the Compensation Committee to 

review executive compensation. The result was that EC as President and CEO received a new 

compensation package. If all bonuses available are paid to her, she will be paid over three times 

what Plaintiff was paid as President and CEO. 

Not finished, the Compensation Committee also recommended and the RDI Board of 

Directors (meaning all of the individual director defendants) also approved so-called "additional 

special compensation" of $50,000 to Adams. 

III. ARGUMENT 

A. 	Summary Judgment Standard 

Summary judgment is only appropriate "where 'the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.'" Fergason v. LVMPD, 364 P.3d 592, 595 (2015) (citing NRCP 56(c) (emphasis 

added)). "`[T]he moving party will bear the burden of persuasion, [and] that party must present 

evidence that would entitle it to a judgment as a matter of law in the absence of contrary 

evidence!" Id. (citing Cuzze v. Univ. & Cmty. Colt Sys., 172 P.3d 131, 134 (2007)). 

"tut more simply: 'The burden of proving the nonexistence of a genuine issue of material 

fact is on the moving party." Id. (citing Maine v. Stewart, 857 P.2d 755, 758 (1993)). "When the 

party moving for summary judgment fails to bear his burden of production, 'the opposing party 

has no duty to respond on the merits and summary judgment may not be entered against 

him.'" Id. (citing Maine, 857 P.2d at 759 (reversing summary judgment where burden of 

production never shifted) (citing Clauson v. Lloyd, 103 Nev. 432, 435, 743 P.2d 631, 633 (1987) 

(reversing summary judgment where movant did not meet the test in NRCP 56)); see NRCP 56(e) 

(summary judgment burden shifts to the non-movant only when the motion is "made and 

supported as provided in this rule")). 
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"[I]n deciding whether summary judgment is appropriate, the evidence must be viewed in 

the light most favorable to the party against whom summary judgment is sought." Ferreira v. 

P.C.H. Inc., 774 P.2d 1041, 1042 (1989). 

1. 	"[I]n deciding whether summary judgment is appropriate, the evidence 
must be viewed in the light most favorable to the party against whom 
summary judgment is sought." Ferreira v. P.C.H. Inc., 774 P.2d 1041, 
1042 (1989). The MSJs Mischaracterize the Allegations and Claims 
Made and Ignore Law Regarding Them, to Create "Straw Man" 
Claims Against Which to Move 

No doubt by design, the Interested Director Defendants' motions for summary judgment 

mischaracterize the claims made against them in this case. Contrary to what their motions for 

summary judgment assume, Plaintiff has not made a smorgasbord of unrelated claims. Although 

Plaintiff's initial complaint, filed the day he was terminated, addressed the actions about which he 

had prior knowledge, namely, the actions of the Interested Director Defendants to threaten him 

with termination if he did not resolve trust and estate disputes with EC and MC on terms 

satisfactory to them and, when he failed to do so, execution on that threat, Plaintiff's FAC and 

now pending SAC assert an ongoing course of conduct that amounts to entrenchment. The SAC 

pleads various actions and omissions, including for example aborting the CEO search to make EC 

the new CEO, and giving MC a highly compensated executive position for which she has no 

professional or educational qualifications, one of the matters raised (and mischaracterized) in MSJ 

No. 6.1  

Simply put, in bringing the MSJs they have brought, the Interested Director Defendants 

have assumed out of existence the plain allegations of Plaintiff's SAC and the very nature of their 

1  Also by way of example, the executive committee has been parsed out to be the sole subject of MSJ No. 4, as if it 
were the only complained of conduct in the SAC. In fact, however, it is not simply the activation and repopulation of 
the executive committee as an early and purposeful course of action by the Interested Director Defendants to entrench 
themselves that makes it actionable. It is the fact that 	together with all of the other actions alleged in the SAC 	the 
executive committee was intended to be and was used as a means to entrench the individual director defendants, 
including by eliminating Plaintiff and then director Tim Storey as directors. 

Likewise, the Offer has been parsed out to be the sole subject of MSJ No.3, as if the response of the 
individual director defendants must be assessed solely in view of the record they attempted to create at the single 
board meeting at which they supposedly deliberated about the Offer, and without regard to their historical conduct and 
relationships. (That said, their carefully prepared minutes of that one meeting clearly evidence the wishes of EC and 
MC to retain control of RDI and the fact that the other director defendants acceded to the wishes of MC and EC in 
agreeing to take no action in response to the Offer.) 
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complained of course of conduct. They have done so in an effort to create "straw man" claims to 

challenge by multiple motions for summary judgment. In doing so, the Interested Director 

Defendants ignore well-developed law that the various complained of acts and omissions upon 

which Plaintiff's claims are based must be viewed and assessed collectively, not separately and in 

isolation, as the Interested Director Defendants' multiple MSJs ask the Court to do. See, e.g., In re 

Ebix, Inc. Stockholder Litig., 2016 WL 208402, at *20 (Del. Jan. 15, 2016) (rejecting director 

defendants' contention that bylaw amendments should be viewed individually rather than 

collectively); Carmody v. Toll Brothers., Inc., 723 A.2d 1180, 1189 (Del. Ch. July 24, 1998) 

(finding that particularized allegations that directors acted for entrenchment purposes sufficient to 

excuse demand); Chrysogelos v. London, 1992 WL 58516, at *8 (Del. Ch. Mar. 25, 1992) ("None 

of these circumstances, if considered individually and in isolation from the rest, would be 

sufficient to create a reasonable doubt as to the propriety of the director's motives. However, when 

viewed as a whole, they do create such a reasonable doubt . . ."); California Pub. Employees Ret. 

Sys. v. Coulter, 2002 WL 31888343, at *6 (Del. Ch. Dec. 18, 2002) (concluding that allegations 

that individually would be insufficient to show a lack of disinterestedness or independence were, 

taken together, sufficient to do so). 

B. 	Directors' Fiduciary Duties 

1. 	Director Defendants' Fiduciary Duties 

The power of directors to act on behalf of a corporation is governed by their fiduciary 

relationship to the corporation and to its shareholders. Shoen v. SAC Holding Corp., 137 P.3d 

1171, 1178 (Nev. 2006) (citations omitted). Generally, those duties are described as the duty of 

care and is the duty of loyalty. (Id.) The duty of good faith may be viewed as implicit in the duties 

of care and loyalty, or as part of a "triumvirate" of fiduciary duties. 

a. 	The Duty of Care 

The duty of care typically is described as requiring directors to act on an informed basis. 

Schoen, 137 P.3d at 1178. Whether directors acted on an informed basis "turns on whether the 

directors have informed themselves "prior to making a business decision, of all material 

information reasonably available to them." Smith v. Van Gorkom, 488 A. 2d 858, 872 (Del. 1985) 
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(quoting Aronson v. Lewis, 473 A. 2d 805, 812 (Del. 1984). Due care thus is a function of the 

decision-making process, not the decision. See, e.g., Citron v. Fairchild Camera & Instrument 

Corp., 569 A. 2d 53, 66 (Del. 1989). This necessarily raises "[t]he question [of] whether the 

process employed [in making the challenged decision] was either rational or employed in a good 

faith effort to advance the corporate interests." In re Greater Se. Cmty. Hosp. Corp. I, 353 B.R. 

324, 339 (Bankr D.D.C. 2006). 

b. 	The Duty of Loyalty 

The director's duty of loyalty requires that directors "maintain, in good faith, the 

corporation's and its shareholders' best interests over anyone else's interests." Schoen, 137 P.3d at 

1178 (citations omitted). The duty of loyalty was described in the seminal Delaware Supreme 

Court case of Guth v. Loft as follows: 

"Corporate officers and directors are not permitted to use their 
position of trust and confidence to further their private interests. 
While technically not trustees, they stand in a fiduciary relation to 
the corporation and [to] its shareholders. A public policy, existing 
through the years, and derived from a profound knowledge of 
human characteristics and motives, has established a rule that 
demands of a corporate . . . director, peremptorily and inexorably, 
the most scrupulous observance of his duty [of loyalty], not only 
affirmatively to protect the interests of the corporation committed to 
his charge, but also to refrain from doing anything that would work 
injury to the corporation [or its shareholders] . . . The rule that 
requires an undivided and unselfish loyalty to the corporation 
demands that there shall be no conflict between duty and self-
interests." 

Guth v. Loft,  5 A.2d 503, 510 (Del. 1939). 

The duty of loyalty is "unremitting." See, e.g., Malone v. Brincat, 722 A.2d 5, 10 (Del. 

1998). The duty of good faith, discussed elsewhere herein, is one element of the duty of loyalty. 

Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006). The terms "loyalty" and "good faith," like the 

terms "independence" and "candor," are "words pregnant with obligation" and "[d]irectors should 

not take a seat at the board table prepared to offer only conditional loyalty, tolerable good faith, 

reasonable disinterest or formalistic candor." In re Tyson Foods, Inc., Consol. Shareholder Litig., 

2007 WL 2351071, at *4 (Del. Ch. Aug. 15, 2007). 
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c. The Duty of Good Faith 

The element of good faith requires the director to act with a "loyal state of mind." 

Hampshire Group, Ltd., v. Kuttner, 2010 WL 2739995, at *12 (Del. Ch. July 12, 2010). The 

concept of good faith is particularly relevant in cases in which there is a "controlling shareholder 

with a supine or passive board." In re Walt Disney Co. Derivative Litig., 907 A.2d 693, 761 n.487 

(Del. Ch. 2005), gild,  906 A.2d 27 (Del. 2006). In such cases, "[g]ood faith may serve to fill 

[the] gap [between a fiduciary duties of care and loyalty] and insure that the persons entrusted by 

shareholders to govern [the] corporation do so with an honesty of purpose and with an 

understanding of whose interests they are there to protect." Id. 

d. The Duty of Disclosure 

"Whenever directors communicate publicly or directly with shareholders about the 

corporation's affairs . . . directors have a fiduciary duty to shareholders to exercise due care, good 

faith and loyalty." Malone v. Brincat, 722 A.2d at 10. "Shareholders are entitled to rely upon the 

truthfulness of all information disseminated to them by the directors [of the corporation]." Id. at 

10-11. When directors communicate with stockholders, they must do so with "complete 

candor." In re Tyson Foods, 2007 WL 2351071, at *3. 

e. Directors' Fiduciary Duties Are Owed to All Shareholders, Not 
Just the Controlling Shareholder(s) 

Directors owe all stockholders, not just the stockholders who appointed them, "an 

uncompromising duty of loyalty." In re Trados Inc. S'holder Litig., 73 A.3d 17, 36 (Del. Ch. 

2013). Under some circumstances, it is a breach of loyalty for directors not to act to protect the 

minority stockholders from a controlling stockholder. Louisiana Mun. Police Emp. Ret. Sys. v. 

Fertitta, 2009 WL 2263406, at *8 (Del. Ch. July 28, 2009) (finding that the failure to act in the 

face of a controlling stockholder's threat to the corporation and its minority stockholders 

supported a reasonable inference that the board of directors breached its duty of loyalty by 

deciding not to cross the controlling stockholder); see also McMullin v. Reran, 765 A.2d 910, 919 

(Del. 2000) (finding that directors are required to make informed, good faith decisions about 

whether to the sale of a corporation to a third party that had been proposed and negotiated by a 

controlling stockholder would maximize the value for minority stockholders). 
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2. 	The Business Judgment Rule Is a Rebuttable Presumption, Rebutted 
Here 

The business judgment rule is a rebuttable presumption that "in making a business decision 

the directors of a corporation acted on an informed basis, in good faith, and in the honest belief 

that the action was taken in the best interests of the company." See, e.g., In re Walt Disney Co. 

Derivative Litig., 906 A.2d 27, 52 (Del. 2006) (quoting Aronson v. Lewis, 473 A.2d 805, 812 (Del. 

1984).2  In Nevada, the business judgment rule is codified in NRS 78.138.3, which provides that 

"[d]irectors and officers, in deciding upon matters of business, are presumed to act in good faith, 

on an informed basis and with a view to the interests of the corporation." 

The business judgment rule typically is articulated as consisting of four elements, namely, 

(i) a business decision, (ii) disinterestedness and independence, (iii) due care and (iv) good faith. 

See, e.g., Roselink Investors, L.L.C. v. Shenkman, 386 F. Supp. 2d 209, 2016 (S.D.N.Y. 2004) 

(internal citations omitted). The presumptions of the business judgment rule are rebutted where it 

is shown that any of the four elements above was not present. Id. at 216-17. Here, at least each of 

the last three elements is absent. 

As to MC and EC, there is no dispute that, as to at least any and all matters of 

disagreement between them and JJC, including but not limited to ultimate control of RDI by 

controlling the voting trust as trustee(s), immediate control of RDI, whether by removing JJC as 

CEO, constraining his authority as CEO and/or having a newly activated and repopulated 

executive committee, and matters involving the employment status, titles and compensation of 

MC and EC, among other things, MC and EC lack disinterestedness and lack independence. The 

Interested Director Defendants admit that in their summary judgment motions, including as 

follows: 

The Individual Defendants, for the purposes of this motion 
[regarding "director independence"], do not contest the 
independence of Ellen and Margaret Cotter as RDI directors with 
respect to the transactions and, or corporate conduct at issue---which 
are addressed in the Individual Defendants' other, 
contemporaneously-filed summary judgment motions. 

2  Due to the development of Delaware case law with respect to issues of corporate law, Nevada courts find Delaware 
case law persuasive authority. See Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 26, 62 P.3d 720, 737 (2003) (noting that 
"the case law . . . [of] Delaware is persuasive authority" when interpreting Nevada's corporate law). 
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("Individual Defendants' Motion for Partial Summary Judgment (No. 2) Re: the Issue of Director 

Independence" at p. 14, fn. 2.) 

a. 	Individual Defendants' Lack of Disinterestedness 

With respect to disinterestedness, because the business judgment rule presumes that 

directors have no conflict of interest, the business judgment rule does not apply where "directors 

have an interest other than as directors of the corporation." Lewis v. S.L.&E., Inc., 629 F.2d 764, 

769 (2d Cir. 1980). This is because "[d]irectorial interest exists whenever divided loyalties are 

present . . ." Rales v. Blasband, 634 A. 2d 927, 933 (Del. 1993) (internal citations and quotations 

omitted). Thus, a director must be disinterested in the challenged conduct in particular and, as a 

general matter, otherwise independent. Beam, 845 A.2d at 1049. 

As the Interested Director Defendants acknowledge, EC and MC lack disinterestedness 

with respect to the challenged actions, starting with the threat to terminate Plaintiff as President 

and CEO of RDI unless he resolved the California Trust Action and other matters on terms 

satisfactory to EC and MC, and continuing thereafter, including regarding the termination of him 

on account of his failure to do so, and each of the matters raised in MSJ No. 6, including 

obviously the compensation of EC and MC as RDI executives. 

The same is true, for largely the same reasons, for defendant Kane, who is called "Uncle 

Ed" by EC and MC and who, by his contemporaneous conduct demonstrated that he acted as 

"Uncle Ed" throughout to effectuate what he thought were JJC, Sr.'s wishes, and not as a 

disinterested RDI director exercising disinterested business judgment, including with respect to 

the matters raised in MSJ No. 6. 

Likewise, Adams admittedly picked sides in a family dispute. He also demonstrated his 

lack of disinterestedness by, among other things, vigorously pursuing the EC and MC agenda, 

starting with the termination of Plaintiff as President and CEO and the activation and repopulation 

of the executive committee with him as a member, to further his own interest and to protect the 

interests of EC and MC, on whom he is financially dependent, including with respect to the 

matters raised in MSJ No. 6. 
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b. 	Individual Defendants' Lack of Independence 

Independence, as used in the context of an element of the business judgment rule, requires 

that a director is able to engage, and in fact engages, in decision-making "based on the corporate 

merits of the subject before the board rather than extraneous considerations or influences." 

Gilbert v. El Paso, Co., 575 A.2d 1131, 1147 (Del. 1990); Bales, 634 A.2d at 936. "Directors 

must not only be independent, [they also] must act independently." Telxon Corp. v. Meyerson, 

802 A.2d 257, 264 (Del. 2003). Assessing directorial independence therefore "focus[es] on 

impartiality and objectiveness." In re Oracle Corp. Derivative Litig., 824 A.2d 917, 920, 938 

(Del. Ch. 2003) (quoting Parfi Holding AB v. Mirror Image Internet, Inc., 794 A.2d 1211, 1232 

(Del. Ch. 2001), rev'd in part on other grounds, 817 A.2d 149 (Del. 2002), cert. denied, 538 U.S. 

1032 (2003). See also Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 362 (Del. 1993) ("[w]e 

have generally defined a director as being independent only when the director's decision is based 

entirely on the corporate merits of the transaction and is not influenced by personal or extraneous 

considerations"), modified in part on other grounds, 636 A.2d 956 (Del. 1994). 

"Independence is a fact-specific determination made in the context of a particular case. 

The Court must make that determination by answering the inquiries: independent from whom and 

independent for what purpose?" Beam, 845 A.2d at 1049-50. 

Independence is lacking in situations in which a corporate fiduciary "derives a benefit from 

the transaction that is not generally shared with the other shareholders. In situations in which the 

benefit is derived by another (e.g., by EC and MC from Plaintiff acceding to their demands to 

resolve trust and estate disputes on terms acceptable to the two of them), the issue is whether the 

[corporate fiduciary]'s decision (e.g., Adams and/or Kane) resulted from that director being 

controlled by another." Orman v. Cullman, 794 A.2d 5, 25 n.50 (Del. Ch. 2002) (explaining the 

distinction between interest and independence). Control may exist where a corporate fiduciary has 

close personal or financial ties to or is beholden to another. (Id.) 

A close personal friendship in which the director and the person with whom he or she has 

the questioned relationship are "as thick as blood relations" would likely be sufficient to 

2011093194 12011087084 1 	 11 

JA4130



O 
O 

co 
0.) 

_C 
ttO 

-2 

0 

m 
cn 
cn 
m L

a
s  

V
e

g
a

s,
  N

V
 8

9
1
6
9
-5

9
9

6
 

demonstrate that a director is not independent. In re MFW S'holders Litig., 67 A.3d 496, 509 n.37 

(Del. Ch. 2013). 

Similarly, a director who is financially beholden to another person, such as a controlling 

stockholder, is not independent of that person. In re Emerging Commc'n, Inc. S'holders Litig., 

2004 WL 1305745, at *33 (Del. Ch. May 3, 2004). The Court of Chancery has found that 

directors who derive a substantial portion of their income from a controlling stockholder are not 

independent of that stockholder Id. at *34. 

"In such circumstances, a director cannot be expected to exercise his or her independent 

business judgment without being influenced by the . . . personal consequences resulting from the 

decision." Beam v. Stewart, 845 A.2d 1040, 1049 (Del. 2004) (quoting Rales v. Blasband, 634 

A.2d 927, 936 (Del. 1993)). 

Here, the evidence demonstrates that EC and MC, Kane and Adams each lack 

independence generally and specifically with respect to the matters raised in MSJ No. 6, which 

matters each were of debilitating and conflicting personal interest to each of the four of them, 

because these matters each concerned control of RDI, employment of MC at RDI and payment by 

RDI of monies to ED, MC and Adams. . 

For such reasons, among others, each of Kane and Adams (and MC and EC) lacked 

independence and therefore are not entitled to the presumptions of the business judgment rule. 

c. 	Individual Defendants' Lack of Good Faith 

The element of good faith requires the director to act with a "loyal state of mind." 

Hampshire Group, Ltd., v. Kuttner, 2010 WL 2739995, at *12 (Del. Ch. July 12, 2010). The 

concept of good faith is particularly relevant in cases in which there is a "controlling shareholder 

with a supine or passive board." In re Walt Disney Co. Derivative Litig., 907 A.2d 693, 761 n.487 

(Del. Ch. 2005), gild,  906 A.2d 27 (Del. 2006). In such cases, "[g]ood faith may serve to fill 

[the] gap [between a fiduciary duties of care and loyalty] and insure that the persons entrusted by 

shareholders to govern [the] corporations do so with an honesty of purpose and with an 

understanding of whose interests they are there to protect." Id. 
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Here, agreeing to activate and repopulate the executive committee, sought by EC and MC 

since October 2014 to avoid reporting or answering to anyone or anybody, demonstrated 

unwavering loyalty—to MC and EC—not RDI by its other shareholders, by each of the directors 

(other than Storey and Plaintiff), and previewed what was to come, namely, wholesale abdications 

of duty and rubber-stamping. 

3. 	The Individual Defendants Failed to Exercise Due Care 

Even had the individual defendants acted in good faith and in a manner that each 

reasonably could have believed to be in the best interests of RDI in taking the actions complained 

of herein, which was not the case, they failed to engage in a process to decide and act on an 

informed basis in view of the nature and importance of the decisions made, for the reasons 

described herein Insofar as they seek to invoke "advice of counsel," they do so in violation of the 

Court's August 30, 2016 ruling and October 3, 2016 Order. 

a. 	Defendants Must and Cannot Satisfy the Entire Fairness 
Standard 

"If the shareholder succeeds in rebutting the presumption of the business judgment rule, 

the burden shifts to the defendant directors to prove the 'entire fairness' of the transaction." 

McMullin v. Brand, 765 A.2d 910, 917 (Del. 2000). "[I]f the presumption is rebutted, the board's 

decision is reviewed through the lens of entire fairness, pursuant to which the directors lose the 

presumption of [the] business judgment [rule]." Solomon v. Armstrong, 747 A.2d 1098, 1112 

(Del.Ch. 1999). Horwitz v. SW. Forest Indus., Inc., 604 F. Supp. 1130, 1134 (D. Nev. 1985), 

which defendants cite for the platitude that the business judgment rule applies to claims of breach 

of fiduciary duty against a director, is not to the contrary and does not address circumstance of 

where, as here, the plaintiff has rebutted the presumptions of the business judgment rule. 

Under the entire fairness test, "[d]irector defendants therefore are required to establish to 

the court's satisfaction that the transaction was the product of both fair dealing and fair price." 

Cinerama, Inc. v. Technicolor, 663 A.2d 1156, 1163 (Del. 1995) (quoting Cede & Co. v. 

Technicolor, 634 A.2d 345, 361 (Del. 1993). Thus, a test of entire fairness is a two-part inquiry 

into the fair-dealing, meaning the process leading to the challenged action and, separately, the end 
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result. In re Tele-Commc'ns Inc. Shareholders Litig., 2005 Del. Ch. LEXIS 206, at *235, 2005 

WL 3642727, at *9 (Del. Ch. Sept. 29, 2005). 

The Motion makes no mention of this standard. In addition the Motion does not discuss the 

"omnipresent specter" that the Defendants were acting primarily in their own interests or for 

entrenchment purposes. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985); see 

also eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 36 (Del. Ch. 2010). 

The entire fairness requirement entails "exacting scrutiny" to determine whether the 

challenged actions were entirely fair. Paramount Commc'ns, Inc. v. QVC Network Inc., 637 A.2d 

34, 42 N.9 (Del. 1994), quoted in Krasner v. Moffett, 826 A.2d 277, 285, n.26, 287 n.40 (Del. 

2003). Under the entire fairness standard, the challenged action itself must be objectively fair, 

independent of the beliefs of the director defendants. Geoff v. II Cindus, Inc., 902 A.2d 1130, 

1145 (Del. Ch. 2006) subsequent proceedings, 2006 (Del. Ch. LEXIS 161, 2000 WL 2521441 

(Del. Ch. Aug. 22, 2006); see also Venhill Ltd. P 'ship v. Hilman, 2008 Del. Ch. LEXIS 67, at *67-

68, 2008, WL 2270488, at *22 (Del. Ch. June 3, 2008). 

"The fairness test therefore is "an inquiry designed to access whether a self-dealing 

transaction should be respected or set aside in equity." Venhill, 208 Del. Ch. LEXIS 67 at *66, 

2008 WL 2270488 at *22. Here, Defendants cannot carry their burden of proving the entire 

fairness of their actions, as part of an ongoing course of entrenchment oriented conduct, aborting 

the CEO search they touted to RDI shareholders and the public to select EC for regions that had 

nothing to do with the skills and experience they had previously determined was necessary to even 

be a candidate for RDI's CEO position. 

4. 	N.R.S. 78.138(7) Does Not Preclude Liability in This Case 

The individual director defendants in most if not all of their MSJs cite to NRS 78.138(7) 

and, in particular, to the portion that requires that fiduciary breaches "involve[] intentional 

misconduct, fraud, or a knowing violation of law" and, based on that language, and cases that 

quote that language, conclude that they are "protected" or "immune" from liability. (See e.g., MSJ 

No. 4 at 8:3-8.) In doing so, they invariably provide no substantive discussion of the notion of 

"intentional misconduct." Indeed, they cite only one case, a Federal District Court case from the 
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10th  Circuit, for the proposition that intentional misconduct and a knowing violation of law "both 

require knowledge that the conduct was wrongful." In other words, the complained of conduct 

needs to be something beyond and unintentional breach of the duty of care. 

First, invocation of Nevada's exculpatory statute, NRS 78.138.7, misapprehends the 

function of the statute, which is to limit monetary liability and recovery, not to serve as a means 

by which the legal sufficiency of a fiduciary duty claim is assessed. Emerald Partners v. Berlin, 

787 A.2d 85, 92 (Del. 2001) ("a Section 102(b)(7) provision does not operate to defeat the validity 

of a plaintiff's claim on the merits," but "it can operate to defeat the plaintiff's ability to recover 

monetary damages.") 

Second, even if the exculpatory statute were properly invoked, which it is not, it has no 

application where, as here, duty of loyalty (and disclosure) claims also are made. McMillan v. 

Intercargo Corp., 768 A.2d 492, 501 n. 41 (Del. Ch. 2000) (the exculpatory statute does not apply 

to breaches duty of loyalty because "conduct not in good faith, intentional misconduct, and 

knowing violations of law" are "quintessential examples of disloyal, i.e., faithless, 

conduct"). Here, the complained of or challenged conduct also and obviously entails breaches of 

the duty of loyalty (and disclosure). Orman v. Cullman, 794 A.2d 5, 41 (Del. Ch. 2002) (plaintiff 

pleaded a breach of the duty of loyalty claim where it "pled facts which made it reasonable to 

question the independence and disinterest of a majority of the Board that decided what information 

to include in the Proxy Statement"); O'Reilly v. Transworld Healthcare, Inc., 745 A.2d 902, 914-

15, 920, n.34 (Del. Ch. 2014) ("right complaint alleges or pleads facts sufficient to support the 

inference that the disclosure violation was made in bad faith, knowingly or intentionally, the 

alleged violation implicates the duty of loyalty" and is relevant to the availability of the 

exculpatory provisions of section 102(b)(7)): In re Wheelabrator Techs., Inc. Sh. Litig., 1992 Del. 

Ch. LEXIS at *41 n.18, 1992 WL 212595, at *12 n.18 (Del. Ch. Sept. 1, 1992) (§102(b)(7) did not 

require dismissal where the plaintiffs pleaded that "the breach of the duty of disclosure wasn't 

intentional violation of the duty of loyalty"). 

"Intentional misconduct" is one of three ways in which a fiduciary can fail to act in good 

faith. In re Walt Disney Co. Derivative Litig., 906 A.2d 27, 67 (Del. 2006). The first occurs 
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where the fiduciary intentionally acts with a purpose other than that of advancing the best 

interests of the corporation." Id. The second occurs "where the fiduciary tax with the intent to 

violate applicable positive law." Id. The third occurs "where the fiduciary intentionally fails to act 

in the face of a known duty to act, demonstrating a conscious disregard for his duties." Id. 

Obviously, the first two of the foregoing three ways fiduciaries can fail to act in good faith track 

language of 203 portions of NRS 78.138(7), namely, "intentional misconduct" and "A knowing 

violation of law." 

Here, Plaintiff has proffered substantial evidence of an ongoing course of self-dealing and 

entrenchment undertaken for the purpose of protecting and furthering the personal financial and 

other interests of EC and MC, as well as other individual director defendants, including for 

example maintaining Adams' principal sources of income. These actions on their face and by their 

very nature were and are "intentional[] acts with a purpose other than that of advancing the best 

interests of [RDI]." Do the individual director defendants really expect the Court to decide at 

summary judgment that their actions to threaten Plaintiff with termination if he did not resolve 

trust and estate disputes with EC and MC on terms satisfactory to the two of them were not 

intentional acts with a purpose other than that of advancing the best interests of RDI? Do they 

really expect the Court to determine on summary judgment that the activation and repopulation of 

an executive committee, about which director Storey complained at the time and which he testified 

was intended to and had the effect of limiting his ability to serve as a director of RDI, was not an 

intentional act with a purpose other than advancing the best interests of RDI? Do they really 

expect the Court to determine on summary judgment that, in effectively firing Korn Ferry and in 

completely ignoring the criteria set by the CEO search committee for identifying candidates and 

hiring a new CEO, was not an intentional act with a purpose other than advancing the best 

interests of RDI? Do they really expect the Court to decide on summary judgment that hiring and 

paying MC as if she had decades of experience in real estate development when, in fact, she had 

no prior experience, was not an intentional act with a purpose other than advancing the best 

interests of RDI? 
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The Motion goes to great lengths to depict a benign and ostensibly thorough process 

involving the Compensation Committee, the Audit and Conflicts Committee and the full RDI 

Board of Directors involvement in the decision to hire MC as the senior executive at RDI 

responsible for the development of the Company's valuable New York real estate. 

What is missing from that depiction is any discussion of the lack of disinterestedness and 

lack of independence of the directorial decision-makers. As demonstrated herein and in other 

oppositions, Adams is beholden to EC and to MC, as is Kane, for different reasons. Wrotniak 

would disappoint MC at the risk of angering his wife, and Codding would disappoint MC at the 

risk of angering MC and EC's mother. That Codding and Wrotniak have never served as directors 

of a public company evidences that they are not persons for whom their professional reputations as 

directors even approximate the importance of their personal relationships with MC and EC. 

Codding's comments to plaintiff to the effect that only a Cotter should run RDI evidence this. 

What also is missing is any discussion of their indisputable knowledge that MC had no 

prior real estate development experience and was wholly unqualified for the highly compensated 

position she was given. Simply put, the process of consulting with a compensation consultant was 

a ruse, because the compensation consultant advised with respect to the position, not the person, 

MC. The audit committee members, including King and Adams, indisputably knew this. Indeed, 

there is no evidence proffered to suggest that a single member of the RDI Board of Directors did 

not know that MC was being given a senior executive position, and was being paid as if she were 

a senior executive, for which she had no prior experience that would have enabled her to secure 

that employment, but for the fact that she is believed by the director defendants to be a controlling 

shareholder. 

Similarly, as to the $200,000 paid to MC, the notion that it was paid for past services when 

she was not an employee of the Company is not evidenced by any prior communications, claims 

or documents. Were that actually the rationale, she would have been paid at the time or 

immediately thereafter, not upon becoming an employee. As to the claim that those monies also 

were to compensate her for relinquishing certain debatable rights, there is no evidence that she 

would not have relinquished those rights otherwise. In fact, the evidence, which is undisputed, is 
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that MC since at least the Fall of 2014 sought and angled to become employee of RDI, including 

for the purposes of obtaining health insurance for herself and her two children. There is no 

evidence that, throughout her repeated efforts to become employee, a condition of doing so was 

being compensated for relinquishing any rights. 

As to EC, the situation is substantially the same as it is as to MC. The question is not 

whether someone holding her position should be compensated in the manner she now is 

compensated. The question is whether she should. In view of the fact that she met virtually none 

of the position specification criteria that the CEO search committee determined would be used to 

identify candidates and, ultimately, select the new CEO, the obvious question raised by the 

undisputed facts is why EC was not required by the RDI Board to accept less money as CEO. 

Simply put, neither the use of the compensation consultant nor the illusion of process changes the 

actual facts, which are disputed material facts. 

Finally, as to be $50,000 bonus provided to Adams, for supposed extraordinary efforts in 

doing his job, the Motion mischaracterizes the evidence it proffers. Contrary to what the Motion 

concludes, a bonus of $50,000 paid to a RDI director is one for which there is no clear historical 

precedent. The payment of $75,000 to director Storey for his role as ombudsman is not an 

appropriate point of reference, given that the time and magnitude of his responsibilities and efforts 

exceeded those of Adams by a multiple. Moreover, historical precedent makes clear that 

directorial bonuses given by RDI typically were $10,000. Independent of the foregoing, an 

obvious question is whether Adams was given this bonus due to loyalty to EC and/or MC, because 

he needed the money, or both. Proffering a list of reasons, unsubstantiated by actual evidence to 

support them, is insufficient to explain such an extraordinary bonus, in derogation of historical 

practices. 

Finally, given the lack of disinterestedness and lack of independence on the part of the 

director decision-makers, and given the overall context of ongoing entrenchment and self-

enrichment, as well as Rule 56 standards, each of the matters above our matters as to which there 

are disputed material facts to require denial of the Motion which, for the reasons explained above, 

should be assessed based on the entire fairness standard. 
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5. 	The Interested Director defendants' "Economic Harm" Argument Is 
Erroneous as a Matter of Law 

The Individual Director Defendants assert that, to avoid summary judgment, Plaintiff must 

produce "cognizable evidence" showing "that the breaches [of fiduciary duty] proximately caused 

the damages" claimed incurred by the Company. For that proposition, they cite Brown v. Kinross 

Gold U.S.A., Inc., 531 F. Supp. 2d 1234, 1245 (D. Nev. 2008). The Individual Director 

Defendants also assert that, to sustain a fiduciary duty claim, there must be "cognizable evidence" 

of "economic harm suffered" by the Company resulting from the alleged breaches of fiduciary 

duty, citing a federal district court case from Colorado and an Arizona state court case. (Motion at 

22:13-21.) 

The Individual Director Defendants' "economic harm" argument is mistaken as a matter of 

law and is in reality a disguised exercise at question-begging. The Individual Director Defendants 

argue that their complained of conduct is governed by and should be assessed by the business 

judgment rule. However, Plaintiff has introduced evidence sufficient to rebut the presumptions of 

the business judgment rule and require the Individual Director Defendants to satisfy the entire 

fairness test, as to which they bear the burden. Part of that burden is to show that the challenged 

result was entirely fair. The Individual Director Defendants' "economic harm" argument therefore 

begs the threshold question of what is the standard by which the Individual Director Defendants' 

conduct is to be assessed, which in this case is the entire fairness test, which places the burden on 

them. 

The Delaware Supreme Court in Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 

1993), modified, 636 A.2d 956 (Del. 1994), concluded that a requirement that a plaintiff show 

proof of loss "may" be "good law" in a tort action seeking to recover damages for negligence, but 

that such a requirement does not apply to a breach of fiduciary duty claim where an issue is the 

appropriate standard of review of the director defendants' challenged conduct. (Id. at 370.) The 

Court explained that that is the proper rule of law because "[t]he purpose of a trial court's 

application of an entire fairness standard of review to a challenged business transaction is simply 

to shift to the defendant directors the burden of demonstrating to the court the entire fairness of the 

transaction . . ." (Id. at 369.) 
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In a subsequent decision in the same case, the Delaware Supreme Court emphasized that 

"[t]o inject a requirement of proof of injury into the [business judgment] rule's formulation for 

burden shifting purposes is to lose sight of the underlying purpose of the rule . . ." Cinerama, Inc. 

v. Technicolor, Inc., 663 A.2d 1156, 1166 (Del. 1995). Explaining further, the Court stated that 

"[t]to require proof of injury as a component of the proof necessary to rebut the business judgment 

presumption would convert the burden shifting process from a threshold determination of the 

appropriate standard of review to a dispositive adjudication on the merits." (Id.) See also Carlton 

Invs. v. TLC Beatrice Int'l Holdings, Inc., 1996 Del. Ch. LEXIS 47, at *11, 1996 WL 189435, *4 

(Del. Ch. Apr. 16, 1996) (holding that there is "no obligation to plead or prove injury" as part of a 

breach of fiduciary duty claim and that allegations and evidence "sufficient to strip the board of 

the business judgment presumption" are sufficient). 

Separately, and contrary to the "economic harm" argument proffered by the Individual 

Director Defendants in most if not all of their MSJs, the Court may "fashion any form of equitable 

and monetary relief as may be appropriate" under the circumstances in a breach of fiduciary duty 

care. (Technicolor, 663 A.2d at 1166 (quoting Technicolor, 634 A.2d at 371).) 

Here, the Individual Director Defendants' repeated invocation of an imaginary "economic 

harm" requirement ignores the nature of this action, which is for breach of fiduciary duty, which is 

an action in equity, in which equitable relief may be sought and obtained. 

Here, the prayer for relief in Plaintiff's SAC includes several requests for equitable relief, 

relating both to the termination of Plaintiff and to subsequent actions of the Individual Director 

Defendants to entrench themselves in control of the Company. Such relief may be sought and 

secured by way of a breach of fiduciary duty claim. 

"A general common law presumption is that a director's or officer's conflict of interest can 

result in the voiding of a transaction." Keith Paul Bishop & Jeffrey P. Zucker, Bishop and Zucker 

on Nevada Corporations and Limited Liability Companies, § 8.16, 8-44 (2013), citing, see, e.g., 

William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations, §§ 915.10, 917 

(2010). The Nevada Supreme Court in Kendall v. Henry Mountain Mines, Inc., stated that 

directorial conflicts are such that the challenged action of the directors "may be avoided by the 
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corporation or its stockholders." 78 Nev. 408, 410-11, 374 P.2d 889, 890 (1962) (quoting 

Marsters v. Umpqua Valley Oil, Co., 49 Or. 374, 378, 90 P. 151, 153 (1907). 

Finally, MSJ No. 6 also asserts (at 20-22) that there were no damages from the matters 

which are the subject of MSJ No. 6, including the payment of a senior executive salary to a person 

undisputedly unqualified to hold that position, MC, and the payment of a historically 

unprecedented $50,000 "bonus" to a director, Adams. 

Additionally, although not required to do so, given the nature of the claims made and the 

relief sought, Plaintiff has produced evidence of damages. For example, Plaintiff has claimed, and 

defendant's own documents and testimony have acknowledged, monies paid to third-party 

consultants (e.g., Edifice) and/or monies paid to MC arising from the fact that MC has no prior 

real estate development experience, which requires the third-party consultants be paid to do what 

is part of her job. 

Plaintiff also has claimed and publicly available information shows diminution in the price 

at which RDI stock traded in the days following disclosure of the termination of Plaintiff, as well 

as on the day of and following disclosure of the selection of EC as permanent President and CEO. 

Plaintiff has claimed and evidence shows corporate waste and monetary damages to RDI, 

including from the inflated salary paid to MC and including from what amounted to a gift of 

$200,000 to MC (supposedly for services she had provided over a number of preceding years, for 

which neither her father is the former CEO or the board soffits compensator at the time) and a gift 

of $50,000 Adams (for serving as a director over the course of the preceding year, during which 

there was nothing memorializing his supposed special services as such, much less the notion that 

he should receive special compensation for those services which only were identified after the 

fact). 
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IV. CONCLUSION 

For all of the foregoing reasons, Plaintiff respectfully submits that MSJ No. 5 should be 

denied. 

DATED this 13th day of October, 2016. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

/s/ 	Mark G. Krum 
Mark G. Krum (Nevada Bar No. 10913) 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5958 

Attorneys for Plaintiff James J. Cotter, Jr. 
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CERTIFICATE OF SERVICE  

I hereby certify that on this 13th day of October, 2016, I caused a true and correct copy of 

the foregoing to be electronically served to all parties of record via this Court's electronic filing 

system to all parties listed on the E-Service Master List. 

/s/ 	Annette Jaramillo 
An employee of Lewis Roca Rothgerber Christie LLP 
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