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PAGE FOUR

RESPINATORY SYSTEM:

LIVER AND BILIARY SYSTEM:

Digzemination ia restricted,
Sacondery dizzsemination of this document ix prohibited,

LVRI100
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ENDOCRINE SYSTEM:

Dissemination i rentricted.
Secondary dissamination of this documant is prohibited,

LVRIJ101
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KUSCUTOSKELETAL SYSTEM:

Dizsemnination in reatricted.
Sncondary dissemination of this document is probibited.

LVRI102
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°“{?,‘“°°"'P,m“::;,';:' AUTOPSY REPORT
Las Vegas, NV 881 .
PAGE BEVEN

_ SPECIMENS OBTATINED
TOXICOLOGY: Cavity fluid, liver and brain ars obtained.

TISSUE: Representative sections of all of the major organs are
ratained.

Disxpmination s restricted.
Sscondary dissemination of this documaernt is prohibited.
LVRI103
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e e, Coroner AUTOPSY REPORT
Lﬁ%‘g’:&:ggﬁm Case Number: 12-07509

September 1, 2012

AUTOPSY REPORT
PATHOLOGICAL EXAMINATION ON THE BODY OF
FETUS WHITE,

PBTHOBO@IC’ DIAGNOSES

I, Intrauterine fetal demise - stillborn male fetus,

IX. Acute chorjocamnlionitis and funisitis, per pathology
report/medical records.

IIXI. Moderate decomposition. ‘ .

OPINXON

CAUSE OF DEATH: This 20 - 22 week old male stillborn died of
intrauterine fetal demise due to acute chorioamnionitis and

funigitis.
MANNER OF DEATH: NATURAL. v

COMMENT

Given the body weight and length, the estimated gestation age of
this stillborn male fetus was 20 to 22 weeks.

Review of the medical records indicated that the wmother had
delivered vaginally, at home and "did not know" she was
pregnant. The placenta was examined and found to be immature.
Acute choricamnionitis and funisiltis along with vasculitis were
identified. It appeared that no organism was culcured.

" Diszsomination Is reatricted. '
Sacondary dissemination of this document iy prohibited.

LVRI104
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1704 Pinto Lane AUTOPSY REPORT
u'(%gwggyw Case Numbser: 1207909

Lisa Gavin, MD, MPH

Medical Examiner ' :
Clark County Coroner
Las Vegas, KV v

1a/iph/amu

Disssmination is restricted,
Secondary disgemination of this document is profiibited, LVRI105
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Las (;’d.g).:és N} 2%103 | Case Number: 12-07909

ADDENDUM

Lisa Gavin, MD, MPH
Medical Examinex
Clark County Coroner
Laas Vegas, NV

1G/jph/amu

Dissemination ix restricted.
Secondary dissominstion of thix document ks prohibited. LVRI106
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e oy Sororer AUTOPSY REPORT
Las Vegas, NV 89106
(7:39) 455-3210 Case Number: 12-07909

Septembex 1, 2012 ‘
POSTHMORTEM EXAMINATION ON THE BODY OF
Yestus White

PEDIATRIC POSTMORTEN EXAMINATION

Aun autopsy examination is performed on the body of tentatively
identified ap White, Fetus at the Clark County Coroner's Office,
on the 1" day of September, 2012, commencing at 1045 hours.

The body is identified by a Clark County Coronex/Medical
Examiner “toe tag”, associated with the body which contains the:
Clark County Coxoner Case 12-7909; Name: White, PFetus; Date of
Death: 07/14/2012; Time of Death: 1156 hours; (CCO Investigator:

JDH257.

EXTERNAL EXANINATION (EXCLUDING INJURIES)

The body is received clad in a plaid bonnet.
Personal effects accompanying the body are a plaid blanket and a
plaid crocheted patch.

Bvidence of postmortem change includes a  brown-yellow

d_i;caloq;at;;on of the body with drying of the skin. g

Dissemination is restricted.
Secondery dixsemination of this document és prohibied, LVRI107
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1704 Pinto Lane AUTOPSY REPORT
Las Vaguss, NV 89106 .
(‘ng) 458.3210 Case Number: 12-07909
PAGE TWO

The body 18 cold (refrigerated). Rigor wortis Iis receded.
Livor moxtis is not appreciated due to decomposition.

Identifying marks or scars:
No ldentifying marks or scars are readily apparent.

Medical intervention:

Disseminution is reetricted,

Secondary dizsemination of this document is prohibited,
LVRI108
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s Pl o AUTOPSY REPORT
Las Vegas, NV 89108

(702) 455-3210 Case Number: 12-07909
PAGE THREB

EVID: OF IMJURY
No injuries are identified on external and internal examination.

INTERNAL EXANYIMATION (EXCLUDING INJURIES)

BODY CAVITIES:

READ (CENTRAL MERVOUS BYBTEM) 1

Diszsamination s restricted,
Socondary digssmination of this tocunrent is protiibited,

LVRJ109

130



AUTOPSY REPORT

Clark County Coroner
u:m Pm;v um“
Vegas, NV 891
{702) 4558-3210 Case Number: 12-0750%9
PAGE FOUR

CARDIOVASBCULAR BYSTEM:

RESPIRATORY SYSTEM:

LIVER AND BILTARY OYOTEM:

Disswmninution Ia restricted.

Secondary dixsemination of this document Is prohiblted. LVRILLG
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1704 Pinto Lane AUTOPSY REPORT
U!J:%':s-s"gzﬁ?“ Case Number: 1207909
PAGE PIVE

ALINENTARY TRACT:

RETICULOENDOTHELIAL SYSTEM:

Disssmination ls

restrictod.
Secondsry dissominstion of this documant is prohiblted,

LVRI111
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NUSCULOSEELETAL SYSTEM;

MICROSCOPYC EXAMINATION

RADIOGRAPHS

SPECINENE ORTAINED

TOXICOIOGY: Liver and brain tissue are obtained.

TIBGUE: Representative sections of all of the Mjor organs are
retained. '

Dizsemination fs restricted,

Suecondury dissemination of this document is prohibited.
LVRI112 i
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c!ng&o&?‘zct::mr AUTOPSY REPORT
u’%ﬁ‘:&"},ﬁm Case Numbar: 12-08371

September 14, 2012
AUTOPSY REPORT

PATHOLOGICAL EXAMINATION ON THE BODY OF
BABY BOY WICKARD
PATHOLOGIC DIAGNOBES

Le Prematuxity.
M. Byes partially fuszed.
B. Testes undascendead.
C. Immature lung tissue, per histology.
D. Immature drain tissue, pex histology.
II. Premature rupture of membranes, per medical records.
IYI. Placenta with acute 4inflammation on fetal surfsce (early
choricamnionitis) and acute inflammatior of umbilical coxd

{funieitis). o .

v.
VvI.

OPXINION

CAUSE OF DEATH: This 22-week-old male inféanc, Baby Boy Wickard,
died of prematurity due to premature rupture of membranes due to
chorioamnionitis and funisitis.

MANNER OF DEATH: NATURAL.

Olzsemination s restrictod.
Secondery dissemineiion of this document ls prohibited,

LVRJ113
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i A g AUTOPSY REPORT
Las Vegas, NV 88106 i
(702“) 458.3210 Case Number: 12-08371

OPIRION

cﬁorio;mnionicia g&&'}m‘;i&ﬁ 'comoni yhéause pmindtuiﬁ rupi:uxe
of membranes and often correspondingly premature bhirch.
Conseguently, the presence of intrauterink infection iupersedes

the ence of methamphetamine.

a GA >, MD, MPH
Medical Examinex
Clark County Coroner
Las Vegas, NV

G/c)s/any

Dissemination Is rastricted,

Swcondary dissemination of.this document is iited.
pron LVRJ114
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O Pt T AUTOPSY REPORT
L“(;'nz) 455";:2?0108 Case Numbsr: 12-08371

September 14, 2012
POSTHORTEM EXAMIMATION GM THE BODY OF
Baby Boy Wickard
PEDIATRIC POSTHORTEM EXANINATION

An autopsy examination im performed on tha body of Wickard, Baby
Boy at the Clark County Coroner’s Office, on the 14th day of
September, 2012, commencing at 1130 hours.

The body is .received within a sealed body bag (seal #048509),
which is cpened on 08-14-12 at 0718 hours by B.K. #298. The body
is identified by a Clark County Coroner/Medical Examiner “toe
tag” that is associated wit the body, which contains the seal
#048509 and the Clark County Cotoner Case 12-8371; Nama: Baby
Boy Wickard; Date of Death: 09/13/12; Time of Death: 1624 hours;
ccch Investigator: K.M. #268.

EXTERNAL EXAMINATION (EXCLUDING INJURIES)

The body is received unclad.

There are no accompanying personal effects,
The body is cool. There is no evidence of postmortem .change,

attention from a mortician, or organ procurement. Rigor mortis
is receded. The body is slightly macerated and pink in color.

Dispsmination is'reatrivted.
Sucondiry dissemination of this document Is prohibited, LVRILI5 .
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4704 Pinto Lane
m(';':m:ﬁm Case Number: 1208371
PAGE THO

IDENTIFYING MARKS/SCARS:

Ro identifying marks or scars are ‘readily apparent.

Dissemination [s rstricted,
Secondary dinssmination of this dacumaent ix prohibited. LVRILL6
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°"{';£°§i?,‘& ?:w“ AUTOPSY REPORT
Las‘;lgzg’a:s.sl\fa\!z%i“ Cass Number: 12-08371
PAGE THREE

EVIDENCE OF MEDICAL INTERVENTION:

EVIDENCE OF INJURY:
No injuries are identified on external and internal examination.

INTERNAL EXAMINATION (EXCLUDING INJURIES)

BODY CAVITIES:

HEAD (CENTRAL NERVOUS SYSTEN):

, Dinswniinetion is restricied.
Swmﬁqmmm&nolmb&mmmnpmhm LVRI117
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Clark County Coroner ,
u&“ Plnt;v Lane AUTOPSY REPORT
sgas, NV 89108
(702) 455-3210 Case Number: 12-08371

-PAGE FOUR

NECK AND PHARYHX:

CARDIOVASCULAR SYSTEM:

RESPIRATORY SYSTEM:

Dixsemination Is restricted,
Secondary diszemination of this documeni Is prohibited. LVRI118
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LIVER AND BILIARY BYSTEM:

GENITOURINARY TRACT:

Diszemination Is rostricted,
Secondsyy dissemination of this document s prohiibited, LVRI119 ‘
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Clark County Coroner AUTOPSY RgpoR"f

1704 Pinto.Lane
m(;.’:ég)':s's Ngg::"“ Case Numbar: 12-08371
PAGE SIX

RETICULOENDOTHELIAL SYSTEM:

NUSCULOSKELETAY: SYSTEM:

v_.‘ &

Received in a separate contaiuez- is a 259 gram placant;a with
at:t:ached umbui.cu cord. MEA e

Dissemination is resiricted.
Sscondary disgemination of this document iz prohiblted. LVRI120
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Clark County Coroner
1704 Pinto Lane

PAGE SEVEN

MICROSCOPIC EXAMIMATION

Lunge (#6) s
Hoart ‘#3) : .
Conduction m“m

Pan #
can (#s; s

'mm (#5) .
achea (#9):

Brain?‘(#:a.) .
Placenta (i#4) :

Flacenta - materns) surface W7):

'.km
dissemination of ihis docuamant s prohibited.

LVRJ121
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AUTOPSY REPORT
Cane Number: 12-08371

Clark County Coronar
1704 Pinto Lane
Las Vegas, NV 89106
{702).455-3210

PAGE EIGHT

Placen;a - fet:q.l surface gﬂa) 3

MICROBIOLOGY

i
BPECIMENE OBTAINED

TOXICOLOGY: Chest blood/heart. blocd and liver tissue are
obtained.
TOXICOLOGY  RESULTS:
usbum Rapreéant:m;i.ire sections of all of the major organs are
retained.
METABOLXC SCREEN:

{

Dissemination In restricted.
ofthla o LVRIJ122
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Electronically Filed
8/17/2017 8:45 AM
Steven D. Grierson

MEMO
MARGARET A MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC
701 East Bridger Ave., Suite 520
Las Vegas, Nevada 89101
Telephone: (702) 728-5300; Fax: (702) 425-8220
Email: maggie@nvlitigation.com
Counsel for Petitioner
DISTRICT COURT

CLARK COUNTY NEVADA
LAS VEGAS REVIEW-JOURNAL, Case No: A-17-758501-W

Petitioner, Dept. No.: XXIV
V8.

MEMORANDUM IN SUPPORT OF
CLARK COUNTY OFFICE OF THE APPLICATION PURSUANT TO

CORONER/MEDICAL EXAMINER, NEV. REV. STAT. § 239.001/
PETITION FOR WRIT OF

Respondent. MANDAMUS/ APPLICATION FOR
DECLARATORY AND
INJUNCTIVE RELIEF

COMES NOW Petitioner’ the Las Vegas Review-Journal (the “Review-Journal”),
by and through its undersigned counsel, and hereby submits this Memorandum in support
of its Public Records Act Application/Petition. This Memorandum is based upon the points
iigs on file with this Court.

and authorities below, any attached exhibits, and the plea

Respectfully submitted this 16" day of Augdst, 2017.

By

Marghret A. McLetchie, Nevada Bar No. 10931
Alina M. Shell, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

Counsel for Petitioner

Case Number: A-17-758501-W

CLERK OF THE CO '
%E ‘6‘ g'lll‘ll ;

144



L
I
)
oo
(R}
e
@)
=

g &
el
MY S
iz
i

g
<Eid
f

g
§
:

[y

oo N Oy A B W N

10

S o B Lt B (O S o o o N o T T
WQO\M&MNWO\OWQO\MAW

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION
The Nevada Public Records Act (“NPRA™), Nev. Rev. Stat. § 239.001 et seq., is

intended to “foster democratic principles by providing members of the public with access to
inspect and copy public books and records[.]” The Clark County Office of the
Coroner/Medical Examiner (the “Coroner’s Office”) has violated the NPRA by refusing to
disclose what it concedes are public records without meeting its burden of demonstrating that
that the withheld records should not be produced. The Coroner’s Office has also violated the
NPRA by overly redacting the public records it is willing to produce, and by demanding that
the Review-Journal pay the Coroner’s Office simply to review documents that might be
responsive to the Review-Journal’s public records request.

In order to fulfill the NPRA’s important purpose of “foster{ing] democratic
principles by providing member of the public with access to inspect and copy” public
records', the Review-Journal requests that this Court handle this matter on an expedited basis
as required by the NPRA? and grant the following relief:

» Injunctive relief ordering the Coroner’s Office to immediately make available
complete copies of all requested records without charging fees other than permissible
fees should the Review-Journal request copies;

» Declaratory relief;

¢ Reasonable attorney’s fees and costs as required by Nev. Rev. Stat. § 239.011(2); and

¢ Any other relief this Court deems appropriate.

II.  FACTS AND PROCEDURAL HISTORY

A, The Review-Journal’s Request
As detailed in the Petition submitted to this Court on July 17, 2017, on April 13,

2017, the Review-Journal sent the Coroner’s Office a request pursuant to the NPRA (the

I Nev. Rev. Stat. § 239.001(1).

2 Nev. Rev. Stat. § 239.011(2)
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“Request”). (See Petition Exhibit (“Exh.”) 1 at LVRJ006.)* The Request sought all autopsy
reports of autopsies conducted of anyone under the age of 18 conducted from 2012 through

the date of the Request (the “Requested Records™). (Id.)

B. The Coroner’s Office’s Response and Demand for Payment to Conduct
Privilege Review

The Coroner’s Office responded to the Request on April 13, 2017 by providing a
spreadsheet with some information. (/d. at LVRJ009-14.) However, citing no statutory or
legal authority, the Coroner’s Office refused to provide “autopsy reports, notes, or other
documents.” (Id. at LVRJ004.) That same day, the Review-Journal followed up on the
Request by emailing the Clark County District Attorney’s Office, and asked the Office to
provide legal support for the refusal to provide records. (Exh. 2 at LVRJ005.) The Coroner’s
Office (via the District Attorney’s Office) responded on April 14, 2017. (Exh. 3 at LVRJ018-
24.) Although the Coroner’s Office conceded the autopsy reports are public records, it
nevertheless contended the reports were not open to public inspection. (Id. at LVRIO1 8.) The
sole basis for this assertion was a non-binding 1982 Nevada Attorney General Opinion
which, relying on the 1962 version of the NPRA, “opined that the autopsy report is a public
record but not open to public inspection.” (Jd.)

On May 23, 2017, counsel for the Review-Journal wrote to the Coroner’s Office to
address concerns with the Coroner’s Office’s refusal to provide access to any of the requested
juvenile autopsy reports. (Exh. 4 to Petition at LVRJ025-28.) The Coroner’s Office
responded to that letter on May 26, 2017, and agreed to consider providing redacted versions
of juvenile autopsies if the Review-Journal provided a specific list of cases it wished to
review. (Exh. 5 at LVRJ029-71.) The Coroner’s Office also asserted for the first time that
the records may be protected by Nev. Rev. Stat. § 432B.407, a statute which provides that
information acquired by child death review teams are confidential. (Jd. at LVRJ031-33); see
also Nev. Rev. Stat. § 432B.407(6).

117

3 These exhibits are on file with the Petition.
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Via email on May 26, 2017, the Review-Journal provided the Coroner’s Office a

[

list of specific cases it wanted autopsy reports for. (Exh. 6 at LVRI073.) On May 31, 2017,
the Coroner’s Office responded that each record the Review-Journal requested had to be
“reviewed individually by experienced personnel,” and that any record “subject to privilege
will not be disclosed.” (Jd. at LVRJ072.) The Coroner’s Office further asserted that it would
“take time” to redact any records that were “not subject to privilege,” but did not cite any
specific privilege. (Jd.) The Coroner’s Office also did not provide the Review-Journal with

any estimate of when it would have the requested records ready, saying only that it would

OO0 3N L B W N

“take time” to review the records and would update the Review-Journal “as to the timeframe
10 | [and charges.” (/d.) In that same correspondence, the Coroner’s Office asked the Review-
11| {Journal to specify which records it wanted to receive first. (Jd) The Review-Journal

12 | |subsequently provided a list of cases on June 12, 2017. (Exh. 7 at LVRJ076.)

P g 13 Nearly a month later, on July 9, 2017, the Review-Journal emailed the Coroner’s
g%g ég 14 | |Office to determine when it would receive the autopsy reports it had requested. (Exh. 8 at
H %gggg 15 | |LVRJ083.) The Coroner’s Office responded that it was “commencing the redaction process”
E & 3 g g 16 | |for some of the Requested Records, but indicated it would not produce any records pertaining
BB 17 | lto any case that was subsequently handled by a child death review team. (/d at LVRJ080

= 18 | |(citing Nev. Rev. Stat. § 432B.407).)
19 On July 11, 2017, the Coroner’s Office provided the Review-Journal sample
20 | redacted autopsy reports for other juvenile death cases. (Exh. 9 at LVRJ095-122.) Without
21 | citing any specific bases for the heavy redactions in the sample records, the Coroner’s Office
22 | lexplained it had redacted “information that is medical, relates to the status of the decedent’s
23 | |health . . . could be marked by stigmata or considered an invasion of privacy by the family.”

24 | |(Jd. at LVRJO088.)

25 In that same correspondence, the Coroner’s Office demanded payment for further
26 | |lwork in redacting the Requested Records. (Jd at LVRJ087.) Specifically, the Coroner’s
27 | |Office stated it would not produce the Requested Records unless the Review-Journal agreed
28 | {to pay $45.00 per hour for an aﬂorﬂey and the Director of the Coroner’s Office to redact the
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records the Office was willing to produce. (Jd. at LVRJ087; see also LVRJ088 (“We will not
move forward with the redactions until I hear from you about the fees.”).)
C. The Review-Journal Files Suit.

On July 17, 2017, the Review-Journal filed a Petition for Writ of Mandamus with

this Court pursuant to Nev. Rev. Stat. § 239.011.
IIl. ARGUMENT

Pursuant to the NPRA, all governmental records are presumed to be public unless
explicitly deemed confidential by law. Nev. Rev. Stat. § 239.010. To overcome that
presumption, a governmental entity seeking to withhold public records “has the burden of]
proving by a preponderance of the evidence that the public book or record, or a part thereof,
is confidential.” Nev. Rev. Stat. § 239.0113(2). The NPRA further mandates, if a
governmental entity does intend to withhold records on the basis of confidentiality, it must,
within five business days, provide written notice of that fact and “[a] citation to the specific
statute or other legal authority that makes the public book or record, or a part thereof,
confidential.” Nev. Rev. Stat. § 239.0107(1)(d)(1) and (2). In this case, the Coroner’s Office
has not met its burden of proving that the withheld records are confidential. Moreover, the
Coroner’s Office did not provide timely notice of the legal bases for it assertion that the
Requested Records are confidential. Thus, it has waived its right to assert that privilege
attaches to any of the withheld records. In addition, the Coroner’s Office has improperly
demanded an illegal fee to conduct a privilege review.

A. The Coroner’s Office Has Waived Its Ability to Assert Any Privilege
By Failing to Provide the Review-Journal Timely Written Notice of

Specific Statutory or Legal Authority that Makes the Requested
Records Confidential.

As a preliminary matter, the Review-Journal asserts that by failing to assert any

claim of confidentiality within five days as required by Nev. Rev. Stat. § 239.0107(1)(d), the
Coroner’s Office has waived its right to assert that privilege attaches to any of the requested
documents based on a statute or other legal authority.

/11
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The NPRA provides that a governmental entity must provide timely and specific
notice if it is denying a request because the entity determines the documents sought are
confidential. It dictates that the state entity must provide a meaningful response within five
(5) days of a request.* If a governmental entity refuses to provide part or all of a request on
the grounds that it is confidential, the NPRA states that, within five (5) business days of|

receiving a request, the governmental entity must:

... provide to the person, in writing: (1) Notice of that fact; and (2) A
citation to the specific statute or other legal authority that makes the public
book or record, or a part thereof, confidential.

Nev. Rev. Stat. § 239.0107(1)(d).

As discussed above, the Review-Journal submitted its records request to the
Coroner’s Office on April 13, 2017. That same day, without citation to any authority, the
Coroner’s Office informed the Review-Journal it would not produce autopsy reports, notes,
or other documents. (Exh. 1 to Petition at LVRJ004.) On April 14, 2017, citing only a 1982
Nevada Attorney General Opinion (which does not have the force of law) ®, the Coroner’s
Office asserted that the requested autopsy records were in fact public records, “but not open
to any member of the public for inspection, copying, and dissemination.” (/d. at LVRJ003.)
In fact, the Coroner’s Office did not cite any specific statute or other legal authority for
withholding the autopsy reports until May 26, 2017—forty-three days after the Review-
Journal made its request. Thus, the Coroner’s Office has waived its right to rely on legal
authority it failed to timely assert in its Response to the Records Request.

The Review-Journal’s assertion that the failure to timely provide a statutory or legal
basis for withholding documents effectively waives the ability to assert any privilege
justifying withholding public records is supported by an order entered by another court in
this district in Las Vegas Review-Journal v. Clark County School District, Dist. Ct. Case No.

4 See Nev. Rev. Stat. § 239.0107(1)(@)-(d).

3 See Univ. & Cmty. Coll. Sys. of Nevada v. DR Partners, 117 Nev. 195, 203, 18 P.3d 1042,
1048 (2001) (“Opinions of the Attorney General are not binding legal authority . . .”)
(citations omitted).
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A-17-750151-W. (Exh. [2/22/17 Order in Child case]; Declaration of Margaret A.
McLetchie (“McLetchie Decl.”), 4§ 4.) While the district court’s order in that matter is not
binding precedent?, it is instructive.

In that case, a reporter for the Review-Journal sent a public records request to the
Clark County School District (“CCSD”) requesting certain documents pertaining to CCSD
Trustee Kevin Child. (Exh. 1, p. 2, § 1.) CCSD failed to timely respond to the request, and
failed to assert any claims of confidentiality within the period mandated by Nev. Rev. Stat.
§ 239.0107(d). (Id. at | 4; see also id. at p. 6, §29.) In granting the Review-Journal’s petition
for a writ of mandamus, the district court cited this failure to timely assert any claim of)
confidentiality as a factor in its determination that CCSD had failed to meet its burden of
demonstrating thev existence of any privilege that justified withholding the requested records.
(Id. atp.6,929.)

Even if the Coroner’s Office has not waived its ability to assert privileges, neither
of the two bases it has cited are insufficient to justify withholding or redacting any of the

documents the Review-Journal has requested.

B. The Coroner’s Office Has Failed to Demonstrate By a Preponderance
of the Evidence That the Requested Records Are Confidential.

1. The NPRA Starts from the Presumption that Public Records Must Be
Open; The Coroner’s Office Bears a Heavy Burden in Overcoming that
Presumption.

The NPRA sets forth that public records are to be made available to the public for
inspection or copying. Nev. Rev. Stat. § 239.010(1); Reno Newspapers, 266 P.3d at 628. The
purpose of the NPRA is to “foster democratic principles by providing members of the public
with access to inspect and copy public books and records to the extent permitted by law[.]”
Nev. Rev. Stat. § 239.001(1). To that end, the NPRA must be construed liberally; government

records are presumed public records subject to the act, and any limitation on the public’s

8 Oliver v. Bank of Am., 128 Nev. 923, 381 P.3d 647 (2012) (“[O]ther district court orders
do not constitute mandatory precedent and are not binding in subsequent cases unless issue
or claim preclusion applies . . . .”) (citing Camreta v. Greene, 563 U.S. 692, 709 n. 7 (2011)).
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access to public records must be construed narrowly. Nev. Rev. Stat. 239.001(2) and
239.001(3).

As the Nevada Supreme Court has explained, “the provisions of the NPRA place
an unmistakable emphasis on disclosure.” Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873,
882, 266 P.3d 623, 629 (2011) (emphasis added). Pursuant to Nev. Rev. Stat. § 239.001(2)-
(3), the provision of the NPRA “must be construed liberally” to ensure the presumption of
openness and explicitly declares that any restriction on disclosure “must be construed
narrowly.” Nev. Rev. Stat. § 239.001(2)-(3).

As noted above, the NPRA provides that a governmental entity must provide a
meaningful response to a request for public records within five (5) days of a request.” If a
governmental entity refuses to provide part or all of a request on the grounds that it is
confidential, the NPRA states that, within five (5) business days of receiving a fequest, the
governmental entity must provide written notice of that fact and a citation to the specific
statute or other legal authority that makes the public book or record, or a part thereof,
confidential. Nev. Rev. Stat. § 239.0107(1)(d).

If a statute explicitly makes a record confidential or privileged, the public entity need
not produce it. Id. A governmental entity seeking to withhold or redact records on some other
basis, however, has a heavy burden: it must prove by a preponderance of evidence that the
records are confidential or privileged and that the interest in nondisclosure outweighs the
strong presumption in favor of public access. See, e.g., Gibbons, 127 Nev. at 880, 266 P.3d
at 628. |

In the Gibbons case, the Supreme Court analyzed the NPRA, surveyed its prior
cases, and set forth the applicable steps and burdens a withholding entity must satisfy to

withhold records:
First, we begin with the presumption that all government-generated records
are open to disclosure. [] The state entity therefore bears the burden of
overcoming this presumption by proving, by a preponderance of the
evidence, that the requested records are confidential. [] Next, in the absence

7 See Nev. Rev. Stat. § 239.0107(1)(a)-(d).
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of a statutory provision that explicitly declares a record to be confidential,
any limitations on disclosure must be based upon a broad balancing of the
interests involved, [], and the state entity bears the burden to prove that its
interest in nondisclosure clearly outweighs the public's interest in access. []

Gibbons, 127 Nev. at 880, 266 P.3d at 628 (citations omitted)®. Thus, as noted above, in
addition to first establishing by a preponderance of the evidence that the records are
confidential, the Coroner’s Office also bears the burden in this case of establishing that the
interest in withholding documents outweighs the interest in disclosure pursuant to the
balancing test first articulated in Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d
144 (1990);° see also DR Partners v. Bd. of Cty. Comm'rs of Clark Cty., 116 Nev. 616, 621,
6 P.3d 465, 468 (2000) (“Unless a statute provides an absolute privilege against disclosure,
the burden of establishing the application of a privilege based upon confidentiality can only
be satisfied pursuant to a balancing of interests.”)'?,

And, in applying the Donrey balancing test, the burden remains squarely on the

governmental entity:

In balancing the interests . . . , the scales must reflect the fundamental right
of a citizen to have access to the public records as contrasted with the
incidental right of the agency to be free from unreasonable interference . . .
The citizen’s predominant interest may be expressed in terms of the burden
of proof which is applicable in this class of cases; the burden is cast upon
the agency to explain why the records should not be furnished.

Id. (quoting from MacEwan v. Holm, 226 Or. 27, 46, 359 P.2d 413, 422 (1961)!! and citing
Bradshaw, 106 Nev. at 635-36, 798 P.2d at 147-48). Moreover, at every step of this analysis,

privileges and limitations on disclosure must be construed narrowly. DR Partners, 116 Nev.

8 In Gibbons, the Supreme Court ordered disclosure of email log from Governor Jim Gibbons
to specific individuals. 127 Nev. at 884, 266 P.3d at 630 (2011).

9 Ordering disclosure of records pertaining to a criminal investigation of dismissal of charges
against a suspect. 106 Nev. 636, 798 P.2d 148 (1990).

19 Ordering disclosure of records documenting the use of county provided cell phones. 116
Nev. at 628-629, 6 P.3d at 473 (2000).

! Oregon Supreme Court ordering production of records regarding nuclear radiation sources.
226 Or. at 49, 359 P.2d at 423 (1961).
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at 621, 6 P.3d at 468 (“It is well settled that privileges, whether creatures of statute or the
common law, should be interpreted and applied narrowly™); see also Nev. Rev. Stat. §
239.001(3) (requiring that any limitation on the public’s access to public records “must be
construed narrowly”). Further, if a public record contains confidential or privileged
information only in part, in response to a request for access to the record, a governmental
entity shall redact the confidential information and produce the record in redacted form. Nev.

Rev. Stat. § 239.010(3).
2. Autopsy Reports are Public Records

Although the Nevada Supreme Court has not addressed this precise issue, other
courts have held that antopsy reports are public records. For example, in Bozeman v. Mack,
744 So.2d 34, 37(La. App. 1 Cir. 1998), the Louisiana Court of Appeals held that under the
Louisiana Public Records Act, “an autopsy report is a public record when it is prepared by a
coroner in his public capacity as coroner.” See also Everett v. S. Transplant Serv., Inc., 709
So.2d 764, 97-2992 (La. 2/20/98) (Supreme Court reinstated the trial court’s finding that a
coroner’s records were public records); Swickard v. Wayne Cty. Med. Exam’r, 438 Mich.
536, 545, 475 N.W.2d 304, 308 (1991) (Autopsy report and toxicology test results prepared
by the county medical examiner’s office were prepared “in the performance of an official
function” and were “public records” for purpose of Freedom of Information Act);
Schoeneweis v. Hamner, 223 Ariz. 169, 174, 221 P.3d 48, 53 (Ct. App. 2009) (holding that
an autopsy report is a public record and not statutorily privileged under Arizona’s public
records law).

Likewise, in State ex rel. Findlay Publishing Co. v. Schroeder, 76 Ohio. St. 3d 580,
583, 669 N.E.2d 835, 839 (1996), the Ohio Supreme Court has held that a county coroner’s
records in which the cause of death was suicide were “unquestionably public records” under
Ohio’s public records laws. The Colorado Supreme Court has also held that autopsy reports
are public records, and may only be withheld from public inspection by application for a
court order permitting refusal of disclosure on the ground of “substantial injury to the public

interest.” Denver Pub. Co. v. Dreyfus, 184 Colo. 288, 295, 520 P.2d 104, 108 (1974) (en

10
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banc); accord Freedom Newspapers, Inc. v. Bowerman, 739 P.2d 881, 883 (Colo. App.
1987); see also Hearst Television, Inc, v. Norris, 617 Pa, 602, 619, 54 A.3d 23, 33-34 (2012)
(holding that manner of death records prepared by county coroner was not exempt from
disclosure under Pennsylvania’s Right to Know Law); Home News Pub. Co. v. State, Dep’t
of Health, 239 N.J. Super. 172, 178-79, 570 A.2d 1267, 1271 (App. Div. 1990) (holding that
death certificates are public records under New Jersey’s right to know law);
Journal/Sentinel, Inc. v. Aagerup, 145 Wis. 2d 818, 429 N.W.2d 772 (Ct. App. 1988)
(autopsy reports are public records subject to public inspection unless they are implicated in
a “criminal detection effort”.)

Moreover, several states have specifically designated autopsy reports as public
records, and have placed few restrictions on public access. See Ala. Code § 36-18-2
(designating autopsy repotrts as public records “open to public inspections at all reasonable
times™); La. Rev. Stat. Ann. § 13:5713(K)(1) (providing that a coroner’s autopsy report must
be made available for public inspection and copying); N.C. Gen. Stat. Ann. § 132-1.8
(designating the text of official autopsy reports as public records); Ohio Rev. Code § 313.10
(providing that coroner’s reports are public records, and providing specific mechanism for
journalists to view preliminary autopsy reports, investigative notes and findings, suicide
notes, or photographs of the decedent upon written request); Tenn. Code. Ann. § 38-7-110
(designating reports of the county medical examiners, toxicological reports and autopsy
reports as public records); Tex. Code Crim. Pro. Ann. § 49.25(11)(a) (medical examiner

records may not be withheld from public disclosure).

3. The 1982 Attorney General Opinion Does Not Satisfy the Coroner’s
Office Burden of Demonstrating the Requested Records Are
Confidential.

As discussed above, the NPRA requires a governmental entity to provide written
notice within five business days of the “specific statute or other legal authority” that it
believes makes a public record confidential. Nev. Rev. Stat. § 239.0101(1)(d)(1) & (2). The
Coroner’s Office, however, failed to provide a “specific statute or other legal authority.”

Instead, it only cited a nonbinding 1982 Nevada Attorney General Opinion regarding autopsy

11
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records which was informed by the 1965 version of the NPRA. This is not a “statute or legal
authority” as required by Nev. Rev. Stat. § 239.0107(1)(d), because Attorney General
Opinions are not binding legal authority. Even if the 1982 Attorney General Opinion did
carry any precedential value, the Opinion is largely irrelevant because it was premised on an
older, far less robust incarnation of the NPRA.

First, as the Nevada Supreme Court has repeatedly held, Attorney General are not
binding legal authority. See Univ. & Cmiy. Coll. Sys. of Nevada v. DR Partners, 117 Nev.
195, 203, 18 P.3d 1042, 1048 (2001) (citing Goldman v. Bryan, 106 Nev. 30, 42, 787 P.2d
372,380 (1990)); accord Red! v. Secretary of State, 120 Nev. 75, 80, 85 P.3d 797, 800 (2004).
Thus, the 1982 Opinion is not “legal authority,” and cannot be used as a basis for withholding
the requested records. ‘

Second, the Opinion cited by the Coroner’s Office is based on the Attorney
General’s interpretation of the 1965 version of the NPRA. That version of the Act lacked the
robust protections for the right of access to public records that underpin the current version
of the NPRA. Notably, the version of the NPRA the Attorney General relied on in issuing
the 1982 opinion did not include Nev. Rev. Stat. § 239.0107, a provision of the NPRA first
adopted in 2007 which delineates the process for requesting public records and the burden a
governmental entity must satisfy in withholding such records. The Nevada Supreme Court
has previously rejected arguments that any opinion provided by the Attorney General
interpreting a prior version of a statute carries any persuasive weight when interpreting
current Nevada statutes. See, e.g., Redl, 120 Nev. at 80-81(rejecting appellant’s argument
that a 1951 Attorney General Opinion was precedent the Court should consider in
interpreting a current provision of the Nevada Revised Statutes); see also Goldman, 106 Nev.
at 41-42, 787 P.2d at 380 (finding that a 1981 Opinion “can hardly provide support for
appellant’s interpretation of [a provision of the Nevada Revised Statutes], which had not
even been enacted at the time the opinion was issued”).

/11
/11
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4. Nev. Rev, Stat. § 432B.407 Does Not Render the Coroner’s Office’s
Autopsy Reports Confidential.

The only other “authority” cited by the Coroner’s Office as the basis for
withholding the requested documents is Nev. Rev. Stat. § 432B.407, a statute which pertains
to information acquired by child death review teams. Pursuant to Nev. Rev. Stat. § 432B.403,
the State can organize child death review teams to review the records of selected cases of|
children under the age of 18 to assess and analyze the deaths, make recommendations for
changes to law and policy, support the safety of children, and a prevent future deaths. Under
Nev. Rev. Stat. 432B.407(1), a child death review team may access, inter alia, “any autopsy
and coroner’s investigative records” relating to the death of a child. Nev. Rev. Stat. §
432B.407(1)(b). Section 432B.407(6) in turn provides that “information acquired by, and the
records of, a multidisciplinary team to review the death of a child are confidential, must not
be disclosed, and are not subject to subpoena, discovery or introduction into evidence in any
civil or criminal proceeding.”

The Coroner’s Office appears to be asserting that because it at some point
forwarded certain records to a child death review team, those records are now and forever
confidential. However, nothing in the language of the in the language of § 432B.407(6),
however indicates that autopsy reports are rendered permanently confidential for all purposes
simply because they were transmitted to a child death review team.

Although the Nevada Supreme Court has not addressed the effect of this provision
of § 432B.407, this Court’s analysis of this statute should be guided by case law regarding
whether the attorney-client privilege applies to documents that were routed through an
attorney. As the United States Court of Appeals for the Eighth Circuit has explained, “{i]f an
unprivileged document exists before there exists an attorney-client relationship the mere
delivery of the document to an attorney does not create a privilege.” Bouschor v. United
States, 316 F.2d 451, 457 (8th Cir. 1963) (quoting 8 Wigmore, Evidence, § 2292
(McNaughton Rev. 1961)); see also SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D.
467, 478 (E.D. Pa. 2005) (“[Alttorney-client “privilege does not shield documents merely

13
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because they were transferred to or routed through an attorney”) (quotation omitted).

Here, the records the Review-Journal has requested from the Coroner’s Office are
documents which are created and maintained in the normal course of the Office’s business.
The fact that the Coroner’s Office transmitted those records at some point after their creation
to a child death review team does not render those documents confidential. Rather, the plain
language of the statute indicates that the only information which is confidential is information
currently in the possession of a child death review team, Thus, the Coroner’s Office cannot
rely on this statute to withhold public records.

C. The Coroner’s Office’s Attempt the Charge the Review-Journal for a
Privilege Review of the Requested Documents Violates the NPRA.

In its July 11 email to the Review-Journal, the Coroner’s Office demanded the
Review-Journal pay $45.00 per hour for an attorney and the Director of the Coroner’s Office
to redact the records the Office was willing to produce, and estimated the review and
redaction would take the two Coroner’s Office employees 10-12 hours to complete. (Exh. 9
at LVRJ087; LVRI088.) In support of this demand for fees, the Coroner’s Office indicated
that conducting a privilege review required the “extraordinary use of personnel” under Nev.
Rev. Stat. § 239.055. (Jd. at LVRJ087.) However, charging a requestor fees to conduct a
privilege review of public records is contrary both the letter and spirit of the NPRA.

The legislative intent underpinning the NPRA is to foster democratic principles by
ensuring easy and expeditious access to public records. Nev. Rev. Stat. § 239.001(1) (“The
purpose of this chapter is to foster democratic principles by providing members of the public
with access to inspect and copy public books and records to the extent permitted by law™);
see also Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 878, 266 P.3d 623, 626 (2011)
(holding that “the provisions of the NPRA are designed to promote government transparency
and accountability”). To facilitate that important goal, the NPRA contains provisions that
contemplate swift and inexpensive access to public records.

Specifically, nothing in the NPRA allows for fees to be charged for a governmental
entity’s privilege review. The only fees permitted are set forth in Nev. Rev. Stat. § 239.052

14
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and Nev. Rev. Stat. § 239.055(1). Nev. Rev. Stat. § 239.052(1) provides that “a governmental
entity may charge a fee for providing a copy of a public record.” Nev. Rev. Stat. § 239.055(1),
the provision the Coroner’s Office is relying on for its demand for fees, allows for fees for
“extraordinary use.” It provides that “... if a request for a copy of a public record would
require a governmental entity to make extraordinary use of its personnel or technological
resources, the governmental entity may, in addition to any other fee authorized pursuant to
this chapter, charge a fee not to exceed 50 cents per page for such extraordinary use....”
(Emphasis added.)

Interpreting Nev. Rev. Stat. § 239.055 to limit public access by requiring requesters
to pay public entities to charge for undertaking a review for responsive documents and
confidentiality would be inconsistent with the plain terms of the statute and with the mandate
to interpret the NPRA broadly. Further, allowing a public entity to charge a requester for
legal fees associated with reviewing for confidentiality is impermissible because “[t}he
public official or agency bears the burden of establishing the existence of privilege based
upon confidentiality.” DR Partners v. Bd. of Cty. Comm’rs of Clark Cty., 116 Nev. 616, 621,
6 P.3d 465, 468 (2000). Even if the Coroner’s Office could, as it has asserted, charge for its
privilege review as “extraordinary use,” such fees would be capped at 50 cents a page. Nev.
Rev. Stat. § 239.055(1).

The Coroner’s Office is demanding payment not for providing copies, but simply
for having its attorneys determine whether documents should be redacted and/or withheld.
Not only is this interpretation belied by the plain terms of the NPRA 2, requiring a requester
to pay a public entity’s atforneys to withhold documents would be an absurd result. See S.
Nevada Homebuilders Ass’n v. Clark Cty., 121 Nev. 446, 449, 117 P.3d 171, 173 (2005)
(noting that courts must “interpret provisions within a common statutory scheme

harmoniously with one another in accordance with the general purpose of those statutes and

12 See Sandifer v. U.S. Steel Corp., 134 S. Ct. 870, 876 (2014) (“It is a fundamental canon of
statufory construction” that, “unless otherwise defined, words will be interpreted as taking
their ordinary, contemporary, common meaning.”) (quotation omitted).
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to avoid unreasonable or absurd results, thereby giving effect to the Legislature's intent”)
(quotation omitted); see also Cal. Commercial Enters. v. Amedeo Vegas I, Inc., 119 Nev,
143, 145, 67 P.3d 328, 330 (2003) (“When a statute is not ambiguous, this court has
consistently held that we are not empowered to construe the statute beyond its plain meaning,

uniess the law as stated would yield an absurd result.”

D. An Order Entered by the District Court in Gray v. Clark County)|
School District, et al.,, Dist. Ct. Case No. A543861 Supports the Review-
Journal’s Interpretation of the NPRA’s Limitations on Fees a
Governmental Entity May Charge a Requester.

The issues presented in this case regarding a governmental entity’s inability to
charge fees for a privilege review was previously decided by another court in this district. In
Gray v. Clark County School District, et al., Dist. Ct. Case No. A543861, the court granted
petitioner Karen Gray relief pursuant to Nev. Rev. Stat. § 239.011 after the Clark County
School District (“CCSD”) refused to produce certain public records—including school
district trustees’ emails—unless Ms. Gray paid the CCSD approximately $4,280.00 so the
School District could retrieve and review the emails. (See Exh. 2 at p. 4, § 5; see also

McLetchie Decl., § 5.)

Of relevance here, the court rejected CCSD’s assertions that a requestor should bear

the costs of a governmental entity’s privilege review:

Given the balance between the citizen’s fundamental and predominant
interest to have public records access, and the governmental entity’s interest
to be free from unreasonable interference, it is evidence that CCSD must be
the party to first explain what records, if any, are confidential or privileged,
and then why they should not be furnished. To wit, it is not [Ms. Gray’s]
burden to bear the expense to determine what public records she seeks may
be confidential. Once she makes a request for public records, it is the
governmental entity’s burden to produce the record or explain why it is not
furnished. In short, if CCSD believes certain e-mails generated by its school
trustees contain confidential information, it is the one who should bear the
expense of review and redaction, if any, as well as provide [Ms. Gray] an
explanation as to why the public record will not be produced.

(Id. at p. 19, § 16.) This approach of course makes sense: because the NPRA mandates

disclosure of public records and places the onus on governmental entities to demonstrate that
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public records should be kept confidential, logic dictates that the governmental entity should
bear the cost of the review it must conduct to reach that conclusion.

Just as CCSD did in the Gray case, the Coroner’s Office is attempting to pass on
its burden of determining which public records are confidential to the Review-Journal. As
the court explained in Gray, this is contrary to the intent and plain language of the NPRA
given that the NPRA and its interpreting case law mandates that it is the governmental
entity— and nof the requestor—who bears the burden of demonstrating of establishing the
existence of privilege based on confidentiality. See, e.g., DR Partners v. Bd. of Cty. Comm'rs
of Clark Cty., 116 Nev. 616, 621, 6 P.3d 465, 468 (2000).

IV. CONCLUSION

For all the reasons set forth above, the Review-Journal respectfully requests that
this Court grants the relief requested in the Petition:

1. That the court handle this matter on an expedited basis as mandated
by Nev. Rev. Stat. § 239.011;

2. Injunctive relief ordering the Coroner’s Office to immediately

|make available complete copies of all records requested without charging fees, other than

permissible fees should the Review-Journal request copies;
3. Declaratory relief;
4. Reasonable costs and attorney’s fees; and

5.

Meérgaret A. McLetchie, Nevada Bar No. 10931
Alina M. Shell, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Telephone: (702) 728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Administrative Order 14-2 and N.E.F.C.R, 9, I hereby cértify that on
this 16" day of August, 2017, I did cause a true copy of the foregoing MEMORANDUM IN
SUPPORT OF APPLICATION PURSUANT TO NEV. REV. STAT. § 239.001/ PETITION
FOR WRIT OF MANDAMUS/APPLICATION FOR DECLARATORY AND
INJUNCTIVE RELIEF in Las Vegas Review-Journal v. Clark County Office of the
Coroner/Medical Examiner, Clark County District Court Case No. A-17-758501-W, to be
served electronically using the Odyssey File & Serve electronic filing service system, to all
parties with an email address on record.

Pursuant to NRCP 5(b)(2)(B) I hereby further certify that on the 16™ day of August,
2017, I mailed a true and correct copy of the foregoing MEMORANDUM IN SUPPORT OF
APPLICATION PURSUANT TO NEV. REV. STAT. § 239.001/ PETITION FOR WRIT
OF MANDAMUS/APPLICATION FOR DECLARATORY AND INJUNCTIVE RELIEF
by depositing the same in the United States mail, first-class postage pre-paid, to the

following:

Mary-Anne Miller and Laura Rehfeldt

Clark County District Attorney’s Office

500 S. Grand Central Pkwy., Ste. 5075

Las Vegas, NV 89106

Counsel for Respondent, Clark County Office of the Coroner/Medical Examiner

LS

An Employee of MCLETCHIE SHELL LLC
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Electronically Filed
8/17/2017 8:45 AM
Steven D. Grierson

DECL

MARGARET A. MCLETCHIE, Nevada Bar No., 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS REVIEW-JOURNAL, Case No.: A-17-758501-W

Petitioner, Dept. No.: XXIV
Vs,
ATTORNEY MARGARET A.
MCLETCHIE'S DECLARATION
CLARK COUNTY OFFICE OF THE IN SUPPORT OF MEMORANDUM
CORONER/MEDICAL EXAMINER, IN SUPPORT OF APPLICATION
PURSUANT TO NEV. REV. STAT.
Respondent. §239.001/ PETITION FOR WRIT
OF MANDAMUS/ APPLICATION
FOR DECLARATORY AND
INJUNCTIVE RELIEF

MARGARET A. MCLETCHIE, attorney for Petitioner Las Vegas Review-Journal,
hereby declares that the following is true and correct: ,

1. I'have personal knowledge of the facts set forth herein, except where stated upon
information and belief, and where so stated, I believe them to be true.

2. Tam over the age of eighteen years and am mentally competent.

3. Iam making this Declaration in support of Memorandum in Support of Application
Pursuant to Nev. Rev. Stat. § 239.001/ Petition for Writ of Mandamus/ Application for
Declaratory and Injunctive Relief, and to authenticate the documents attached as Exhibits to
the Memorandum in Support of Application Pursuant to Nev. Rev. Stat. § 239.001/ Petition
for Writ of Mandamus/ Application for Declaratory and Injunctive Relief.

4. Exhibit 1 is a true and correct copy of the February 22, 2017 Order in Las Vegas
Review-Journal v. Clark County School District, (Eighth Judicial District Court Case No. A-

Case Number: A-17-758501-W

CLERE OF THE COEE g
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17-7501551-W).
5. Exhibit 2 is a true and correct copy of the January 7, 2009 Order in Karen Gray v.
Clark County School District, et al. (Eighth Judicial District Court Case No. A543861).

6. Ideclare under penalty of perjury that the foregoing is trug.and correct.

Executedon:  August 16,2017

MM. MCLETCHIE
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Electronically Filed
02/22/2017 03:18:18 PM

ORDR i b 2
MARGARET A. MCLETCHIE, Nevada Bar No. 10931

ALINA M. SHELL, Nevada Bar No. 11711 CLERKCOFTHE COURT
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner

o

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

W s W B W N

LAS VEGAS REVIEW-JOURNAL, Case No.: A-17-750151-W

—
<

Petitioner, ; Dept. No.: XVI

vs.

ORDER _GRANTING WRIT OF

oy
(¥3 ]

CLARK COUNTY SCHOOL DISTRICT, MANDATE

e
L% T Y

Respondent.

{
ATTORNEYS AT LAW
LAS VEGAS, NV 89101
(02)728-5300 (7} H(F02)425-8226 (F}
WWW.NVLITIGATIONOOM.

701 EAST BRIDGER AVE., SUITE 520
ey
o

The Las Vegas Review-Journal’s Petition for Writ of Mandamus having come on

o
~3

for hearing on February 14, 2017, the Honorable Timothy C. Williams presiding, Petitioner
LAS VEGAS REVIEW-JOURNAL (“Review-Journal”) appearing by and through its
attorneys, MARGARET A. MCLETCHIE and ALINA M. SHELL, and Respondent CLARK
COUNTY SCHOOL DISTRICT (“District Aftorney™), appearing by and through his
attorneys, CARLOS M. MCDADE and ADAM HONEY, and the Court having read and
considered all of the papers and pleadings on file and being fully advised, and good cause

appearing therefor, the Court hereby grants the Petition and makes the following findings of

\/
RN
R8I BB & =

fact and conclusions of law:
111
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I.
PROCEDURAL HISTORY AND FINDINGS OF FACT
1. On December 5, 2016, Review-Joumal reporter Amelia Pak-Harvey (the

“Reporter”) sent CCSD a request on behalf of the Review-Journal and pursuant to the
Nevada Public Records Act, Nev. Rev. Stat. § 239.001 ef seq. (the “NPRA™), The request
sought certain documents pertaining to CCSD Trustee Kevin Child (the “Request”). The
Request asked CCSD to produce:
e All incident reports filed by CCSD staff, CCSD police or any other
CCSD officials that involve grief counselors and Trustee Kevin Child;
¢ All emails from CCSD staff, CCSD police or CCSD officials regarding
school visits conducted by Kevin Child; and
e All emails and correspondence relating to the guidelines issued to
CCSD staff on December 5, 2016 regarding Trustee Kevin Child’s
visits to schools and interaction with staff,

2. On behalf of CCSD’s Office of Community and Government Relations,
Cynthia Smith-Johnson confirmed receipt on December 9, 2016.

3. The Reporter supplemented the Request on December 9, 2016
(“Supplemental Request”). The Supplemental Request asked CCSD to produce “any written
complaints the Clark County School District has received regarding Trustee Kevin Child.”

4, After CCSD failed to provide documents or assert any claim of
confidentiality pursuant to Nev. Rev. Stat. § 239.0107, the Review-Journal initiated this
action on January 26, 2017, requesting expedited consideration pursuant to Nev. Rev. Stat.
§239.011.

5. CCSD subsequently produced thirty six (36) pages of documents but
asserted that there were twenty-three (23) additional pages that required redactions (the
“Redacted Records™). After informal efforts to set a briefing schedule and/or obtain copies
the Redacted Records sought failed, the Review-Journal submitted an ex parte motion for

order shortening time and requesting an expedited hearing on February 8, 2017,
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6. On February 8, 2017, this Court ordered that CCSD either fully produce
all requested records (in unredacted form) by 12 p.m. on Friday, February 14, 2017 or that
the matter would proceed to hearing.

7. On February 8, 2017, CCSD provided the Redacted Records, as well as an
unredacted corresponding set of records, to the Court. It did not provide a copy of the
Redacted Records to the Review-Journal.

8. Then, later on February 8, 2017, in response to the February 8, 2017 Order,
CCSD provided a copy of the Redacted Records to the Review-Journal.

9. On February 10, 2017, CCSD provided the Redacted Records with fewer
redactions to Court and the Review-Journal.

10.  On February 13, 2017, CCSD provided a further version of the Redacted
Records to the Court and the Review-Journal, along with a log listing the following legal
bases for the redactions: Nev. Rev. Stat § 386.230 and CCSD Regulations 1212 and 4110.

11.  On February 13, 2017, CCSD also provided ten (10) additional pages not
previously identified (the “Additional Redacted Records”). CCSD also provided a new log
(“Revised Log”) including the Additional Redacted Records and additionally asserting the
following bases for the redactions:

a) “safety and well-being of employees (fear of retaliation)
and inherent chilling effect if names of individual employees are
released;” and
b) “inherent chilling effect if names of . . . general public are
released.”
Finally, CCSD provided an unredacted version of the Additional Redacted Records to
Court.

12, Nev. Rev. Stat § 239.010 “ does not explicitly provide that the records are
confidential, and provides that, unless expressly provided for in the NPRA or other listed
statutes, Nev. Rev. Stat § 239.010, or “unless otherwise declared by law to be confidential,”
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all public books and public records of a governmental entity must be open
at all times during office hours to inspection by any person, and may be
fully copied or an abstract or memorandum may be prepared from those
public books and public records. Any such copies, abstracts or memoranda
may be used to supply the general public with copies, abstracts or
memoranda of the records or may be used in any other way to the advantage
of the governmental entity or of the general public. This section does not
supersede or in any manner affect the federal laws governing copyrights or
enlarge, diminish or affect in any other manner the rights of a person in any
written book or record which is copyrighted pursuant to federal law.

13, Nev. Rev. Stat § 386.230 (“General powers; exceptions™) provides:

Each board of trustees is heréby given such reasonable and necessary

powers, not conflicting with the Constitution and the laws of the State of

Nevada, as may be requisite to attain the ends for which the public schools,

excluding charter schools and university schools for profoundly gifted

pupils, are established and to promote the welfare of school children,
including the establishment and operation of schools and classes deemed
necessary and desirable.

14. CCSD Regulation 1212 (“CONFIDENTIAL INFORMATION: ALL
EMPLOYEES”) provides that “Confidential information concerning all personnel will bg
safeguarded.

15. CCSD  Regulation 4110  pertains to  “EMPLOYMENT
DISCRIMINATION, HARASSMENT, AND SEXUAL HARASSMENT: ALL
EMPLOYEES.”

16.  The Redacted Records and Additional Records consist of various records
regarding Trustee Child.

17.  On February 14, 2017, the Court heard oral arguments on the Review-
Journal’s Petition for Writ of Mandamus.

18.  The Court has also performed an in-camera review of the Redacted
Records, the Additional Redacted Records, and the unredacted version of both sets of

records.
/117
111
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1.
ORDER
19.  The purpose of the NPRA is to “foster democratic principles by providing
members of the public with access to inspect and copy public books and records to the extent
permitted by law[.]” Nev. Rev. Stat. § 239.001(1). To that end, the NPRA must be construed
liberally, and any limitation on the public’s access to public records must be construed
narrowly. Nev. Rev. Stat. § 239.001(2) and § 239.001(3).

20, Unless explicitly confidential, public récords are to be made available to the
public for inspection or copying. NRS 239.010(1); Newspapers, Inc. v. Gibbons, 127 Nev.
Adv. Rep. 79, 12 266 P.3d 623, 628 (2011). If a statute explicitly makes a record confidential
or privileged, the public entity need not produce it. /d,

21 If a public record contains confidential or privileged information only in
part, in response to a request for access to the record, a governmental entity shall redact the
confidential information and produce the record in redacted form. Nev. Rev. Stat. § NRS
239.010(3).

22. A petition for Writ of Mandamus is the appropriate vehicle by which to
pursue production under the NPRA, where a governmental entity has refused it. Reno
Newspapers, Inc. v. Gibbons, 127 Nev. 873, 884, n.4, 266 P.3d 623, 630, n.4 (2011); citing
DR Partners v. Board of County Comm 'rs, 116 Nev. 616, 620, 6 P.3d 465, 468, citing NRS
34.160.

23, A governmental entity seeking to withhold or redact records must prove by
a preponderance of evidence that the records are confidential or privileged. Gibbons, 127
Nev. at 880, 266 P.3d at 628 (citations omitted).

24. “[IIn the absence of a statutory provision that explicitly declares a record
to be confidential, any limitations on disclosure must be based upon a broad balancing of the

interests involved, . . . and the state entity bears the burden to prove that its interest in

169



L1y
"
-
powers
L1
nd

M

W0 N e B W N e

ek b e s
BN s

WWW.RVLITIGATION.COM
L
S th

LAS VEGAS, NV 8510}
{702)728-530 (T) / T02M425-8220(F)
[\ ™o o] [xe] oo ]
®» 3 & » 3 8 I RBBE =3

nondisclosure clearly outweighs the public’s interest in access” Id. (citing DR Partners, 116
Nev. at 622, 6 P.3d at 468).

25. A governmental entity cannot meet its “... burden by voicing non-
particularized hypothetical concems{.}” DR Pariners v. Board of County Comm'rs, 116 Nev.
616, 628, 6 P.3d 465, 472-73 (2000).

26. In Reno Newspapers, Inc. v. Gibbons, the Nevada Supreme Court held that
a Vaughn index is not required when the party that requested the documents has enough
information to fully argue for the inclusion of documents. 127 Nev. 873, 881-82 (Nev. 2011).
The Nevada Supreme Court has also held that if a party has enough facts to present “a full
legal argument,” a Vaughn index is not needed. /d. at 882. However, the Nevada Supreme
Court held that a party requesting documents under NPRA is entitled to a log, unless the state
entity demonstrates that the requesting party has enough facts to argue the claims of]
confidentiality, Jd. at 883. A log provided by a governmental entity should contain a general
factual description of each record and a specific explanation for nondisclosure. Jd. In a
footnote, the Nevada Supreme Court notes that a log should provide as much detail as
possible, without compromising the alleged secrecy of the documents. Id, at n. 3. Finally,
attaching a string cite to a boilerplate denial is not sufficient under the NPRA. Id. at 885.

27. The Review-Journal does not contest redacting the names of direct victims
of sexual harassment or alleged sexual harassment, or the name of students and staff persons
that are not administrators being redacted.

28. With regard to CCSD’s other proposed redactions, which include the names
of schools, teachers, administrators, and program administrators, the Court finds that CCSD
failed to meet its burden in demonstrating the existence of an applicable privilege.

29. First, CCSD failed to agsert any claim of confidentiality within five (5) days

as required by Nev. Rev. Stat. § 239.0107(d).
30. Second, the Revised Log does not sufficiently articulate that the information
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redacted by CCSD is protected by confidentiality. CCSD Regulation 1212 pertains to
personnel records, and the parties agree that the records produced are not personnel records.
CCSD Regulation 4110 pertains to protections from sexual harassment. To the extent that it
is applicable, the parties have agreed that the names of victims of sexual harassment, or
alleged sexual harassment, shall be redacted. This also addresses any chilling effect that may
occur. Nev, Rev. Stat. § 239.010 and § 386.230 do not provide that the records are
confidential.

31. Third, even if CCSD did assert an applicable privilege by a preponderance
of the evidence, it failed to articulate the application to each piece of information it sought
to redact. Gibbons, 127 Nev. at 883, 266 P.3d at 629.

32. Thus, CCSD failed to prove by a preponderance of evidence that the records
are confidential or privileged. Gibbons, 127 Nev. at 880, 266 P.3d at 628.

33. Fourth, even if it met its burden of establishing the existence of an
applicable privilege, CCSD has failed to establish that the interests in secrecy outweigh the
interests in disclosure. See, e.g., Gibbons, 127 Nev. at Adv. Rep. at 881, 66 P.3d at 628.
(citing DR Pariners, 116 Nev. at 622, 6 P.3d at 468). “[I]n the absence of a statutory
provision that explicitly declares a record to be confidential, any limitations on disclosure
must be based upon 2 broad balancing of the interests involved, . . . and the state entity bears
the burden to prove that its interest in nondisclosure clearly outweighs the public’s interest
in access”

34. Accordingly, both because CCSD did not timely assert any claim of
confidentiality and because it still has not met its burden in redacting public records, the
Court orders CCSD to provide the Review-Journal with new versions of the Redacted
Records and Additional Redacted Records, with only the following redactions: tlre names of|

direct victims of sexual harassment or alleged sexual harassment, students, and support

staff.
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35.

36.

CCSD may not make any other redactions, and must unredact the names

of schools, all administrative-level employees, including but not limited to deans, principals,

assistant principals, program coordinators), and teachers.

CCSD must comply with this Order within two (2) days.

IT IS SO ORDERED this 22 "an of February, 2017.

QI (D ——

HONORABI r]Ei‘f_’(.TlI)(}E TIMOTHY C. WILLIAMS

&

Respectfully submitted,

‘Margaret A. McLetchie, Nevada State Bar No. 10931
Alina M. Shell, Nevada State Bar No. 11711
MCLETCHIE SHELL, LLC.

701 E. Bridger Avenue, Suite 520

Las Vegas, NV 89101

Counsel for Petitioner, Las Vegas Review-Journal
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DISTRICT COURT .

CLARK COUNTY, NEVADA

KAREN GRAY,
Plaintiff,
Vs,

CLARK COUNTY SCHOOL .
DISTRICT; CLARK COUNTY
SCHOOL DISTRICT BOARD OF
SCHOOL TRUSTEES, CAROLYN
EDWARDS, LARRY MASON,
SHIRLEY BARBER, TERRI
JANISON, MARY BETH SCOW,
RUTH JOHNSON, SHEILA
MOQULTON, in their official
capacities as Trustees,

Defendants,

Case No. A5438
Dept. No. XX1I

ORDER

FILED
Jw 7 6ot 408

CLERK OF Tt COURT

These matters, concerning Defendants’ Motion for Summary Judgment

filed August 15, 2008, and Plaintiff KAREN GRAY'S Counter-Motion for

Summary Judgment filed September 9, 2008, both came on for hearing on the 14

day of October 2008 at the hour of 8:30 a.m. before Department XXII of the

Eighth Judicial District Court, in and for Clark County, Nevada, with JUDGE

SUSAN H. JOHNSON presiding; Plaintiff KAREN GRAY, appeared by and

through LEE ROWLAND, ESQ. and ALLEN LICHTENSTEIN, ESQ. of ACLU

OF NEVADA,; and Defendants CLARK COUNTY SCHOOQL DISTRICT and

CLARK COUNTY SCHOOL BOARD OF TRUSTEES, appeared by and through
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their General Counsel, CW HOFFMAN, ESQ. This Court, having reviewed the

papers and pleadings on file, heard oral arguments of the parties, 1aken this matter
under advisement, r;aakes the following Findings of Fact and Conelusions of Law:
FINDINGS OF FACT
1.© OnJune 28, 2007, Plainff KAREN GRAY filed her Complaint
and Request for Mandatory Expedited Hearing Pursuant to NRS 239.011, seeking
declarato}y, injunctive and monetary relief. By virtue of her Complaint, Plaintiff
requested access to:

a. Any records of telephone calls of any publicly provided or
funded cellu!gr phones in the possession of Defendant CLARK COUNTY
SCHOOL DISTRICT BOARD OF SCHOOL TRUSTEES (identified as
“CCSD TRUSTB}:ES,” herein) from November 2005 to November 2006;
nd . .

b. All electronic mails (referred to as “e~mails,” herein) that
were originated, received or distributed thmuéh Ir;terAct' or other CCSD
or Board of Trustee‘s e-mail systems, which are public records, from
‘November 2005 to Novémber 2006.2
2. Plaintiff GRAY requested access to cellular telephene records and

e-mails on matters of public concern for purposes of administrative or policy

discussions, and to use such information to propose possible laws or regulations

N o W
@ 2 &

SUSAN H. JOHNSON
DISTRICT JIDGE

LASVEGASINV 85155

'According to PlaintifPs Complain, p. 5, “InterAct” is CCSD'S e-mail system used
district-wide and by the individual Board of Trustees’ members, CCSD employees and trustees’
public e-mail addresses are all linked through InterAct.

According to proof presented by CCSD (Exhibit C), MS. GRAY requested CCSD
TRUSTEES’ travel and mileage expenses on November 6, 2006 in addition to cell phone records
and e-mails, and such documentation encompassing 93 copies was provided to her on November
17, 2006.
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2 before the 2007 Nevada Legislature.® Apparently, Plaintiff has concerns as there
3 have been repeated references to e-mails and telephone calls by CCSD
4 TRUSTEES during discussions and votes regarding pblicies at the school board
2 meetings.
" 3. There.is no dispute the oniy member of the CCSD TRUSTEES
8 who uses a publicly~br6vided celivlar telephone is LARRY MASON. There also
9 I is no dispute CCSD TRUSTEE RUTH JOHNSON, who uses her own private
10 cellular telephone, received and api)arently still receives a $50.00 monthly stipend
1n from the school district to support the use of her personal telephone useé for
12 work-related calls. The CCSD did not create, receive, or keep records relating to
:i MS. JOHNSON'S personal cellular telephone use, including those that may relate
15 to her work-related calls. The other CCSD TRUSTEES received no
16 reimbursement or stipend from CCSD for any work-related calls that may ha;/e ‘
17 transpired on their private or personal cellular {elephones; taking the matter a step
18 further, CCSD did not receive and thus, does not keep any records relating to calls
191l 1nade by o to the other CCSD TRUSTEES.
2 4, On November 17, 2006, CCSD responded to MS, GRAY"S
i: November 6, 2006 request to inspect CCSD TRUSTEES' cellular telephone
23 records, noting (1) only one trustee, LARRY MASON, used a CCSD-provided
24 telephone, but no invoices or billings relating to MR, MASON’S public cellular
25
26
27
28 At the October 14, 2008 hearing, the pax;ies discussed the possible use of such
SUSAR H. JOHNEON information in proposing legislation at the 2009 Legislamrg.
DISTRICY RGE
A 3
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telephone use had then yet been received,’ and (2) only one trustee, RUTH
JOHNSON, received a $50.00 per month.

8. On November 17, 2006, CCSD also responded to MS. GRAY’S
requests to inspect CCSD TRUSTEES’ e-mails. As such e-mails may include
public, private and/o; privileged infomxat.ion, CCSD informed MS. GRAY it
would take time and effort to inspect, separate and/or redact the public and non-
public e-mails and information. For a one-year period, CCSD estimated the cost
of retrieval and review to be $4,28(~).00.s For a 90-day period, the cost would be
$1,448.00.° It is CCSD’S position such inspection, separation and/or redaction of
documentslinformati.on would require it to extend extraordinary use of its
personnel or technological resources, whereby it may charge a fee for such
extraordinary use. MS. GRAY argues the proposed estimated cost is “exorbitant”
and “unduly expensive” for someone who merely desires to inspect the publi;:

record.”

23R YRR

SUSAN N JOHNEOM
DISTRICT JUOGE

DEPARTMENT TWENTY TWO
LASVEGAS NV BSS

4At the time of MS. GRAY’S November 6, 2006 records request, MR. MASON'S
cellular had recently been issued to him, and thus, no invoice had been received by CCSD at that
time. See Exhibit Affidavit of CINDY KROHN, attached as D to CCSD’S Motion for Summary
Judgment filed August 15, 2008. 1t is this Court’s understanding that, since the invoices have
been received concerning MR. MASON'S cellular telephone use, such records have been afforded
MS. GRAY for her inspection.

*The $4,280 total cost is calculated as 30 howrs of technology department staff at $60.00
per hour, plus 62 hours of Board office staff review of all e-mails for confidential material at
$38.00 per hour. In addition to the over $4,000 in estimaled costs, CCSD proposed in its
November 17, 2006 letter to MS. GRAY (Exhibit C to CCSD’S Motion for Summary Judgment
filed August 15, 2008) there would be a charge of 10 cents per copy over 100 pages requested. As
MS., GRAY desires to inspect the records, and not receive copies of them, the proposed photocopy
charge is not at issue in this case.

5The $1,448 total cost is calculated as 14 hours of technology department siaff at $60.00
per hour, plus 16 hours of Board office staff review of all e-mails for confidential material at
$38.00 per hour,

See MS. GRAY'S Oppasition, pp. 2-3.
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6. Thereafler, at the April 12, 2007 CCSD TRUSTEES’ Meeting,®
MS. GRAY requested all policies, procedures and protocol regarding the
repository and retrieval of CCSD TRUSTEES” electronic public records.
According to MS. GRAY’S Complaint, p. 8, CCSD provided her a brief
response,’ but accorded no answers for rétention or management policies of
electronic records. MS. GRAY raised the issue of the Board’s “non-response”
and “non-receipt” of the requested cellular telephone records and e-mails at
subsequent CCSD TRUSTEES® M.eetings held May 7 and 31, 2007.

7. MS. GRAY claims she has been irreparably harmed by -
Defendants’ non~cor.npliance with NRS 239.010 as she was unable to use these
public records to support her legislative proposals submitted to the 2007 Nevada
Legislature (which is noW out of session). She claims she has aright to and a
continuing need for such records given her position as a community activist '
concerned with the accountability of the school district and CCSD TRUSTEES.
She also intends to re-introduce her failed bill proposal to the 2009 Nevada
Legislature to be bolstered ‘by records she now seeks to access.

8. MS. GRAY has asserted three causes of gction against Defendants

for violations of NRS 239.010 by not making publicly-funded cellular telephone

L - I - B ]
qasma.a

N
-

i
i

DEPARTMENT TWENTY TWO
TASVEGAS NV 80155

*While there may have been some confusion, it appears there was some discussion, but
no consensus, regarding whether MS, GRAY should obtain the information without tendering the
estimated cost of over $4,000 for the “extraordinary” effort. NRS 239.052(2) provides “[a}
goveramental entity may waive all or a portion of a charge or fee for a copy of a public record if
the governmental entity: (a) Adopts a written policy to waive all or 2 gortion of a charge or fee for
a copy of a public record; and (b) Posts, in & conspicuous place at each office in which the
governmental entity provides copies of public records, a legible sign or notice that states the terms
of the policy.” MS. GRAY also requested the policies in writing on April 12, 2008, See Exhibit
H to CCSD'S Motion for Summary Judgment filed August 15, 2008.

®Presumably, that “brief response™ was by CINDY KROHN, Executive Assistant to the
CCSD TRUSTEES dated April 26, 2007. A copy of this letter is attached as Exhibit H and as pant
of Exhibit D to CCSD'S Motion for Summary Judgment filed August 15, 2008.
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SUSAN K. JOUNSON
DISTRICT JUOGE

ODEPARIMENT TWENTY TWO
ASVEGASNY S5

records, public e-mails, and official CCSD policies on Public Records available
for access by the public.
CONCLUSIONS OF LAW
Standard of Review

1. Sumn;ary judgment is app;opriate and “shall be rendered
forthwith” when the pleadings and other evidence on file demonstrate no
“genuine issue as (o any material fact [remains] and that the moving party is
entitled to a judgment as a maiter o'f law." See NRCP 55(c); Wood v. Safeway,
Inc., 121 Nev. 724, 729, 121 P.3d 1026 (2005). The substantive law controls
which factual dis;mt'es are material and will preclude summary judgment; other
factual disputes are irrelevant. /d,, 121 Nev. at 731. A factual dispute is genuine
when the evidence is such. that a rational trier of fact could return a verdict for the
non-moving party. /d, 121 Nev. at 731.

2 While the pleadings and other proof must be construed in a light
most favorable to the non-moving party, that party bears the burden “to do more
than simply show that there is some metaphysical doubt” as to the operative facts

in arder to avoid summary judgment bent entered in the moving party’s favor.

Matsushita Electric Industrial Co. v. Zenith Radio, 475 U.S. 574, 586 (1986),

. cited by Wood, 121 Nev. at 732. The non-moving party “must, by affidavit or

otherwise, set forth specific facts demonstrating the existence of a genuine issue
for trial or have summary judgment entered against him.” Bulbman Inc. v.

Nevada Bell, 108 Nev. 105, 110, 825 P.2d 588, 591 (1992), cited by Wood, 121

Nev. at 732. The non-moving party **is not entitled to build a case on the
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gossamer threads of whimsy, speculation, and conjecture.’” Bulbman, 108 Nev.
at 110, 825 P.2d 591, guoting Collins v. Union Fed. Savings & Loan, 99 Nev.
284, 302, 662 P.2d 610, 621 (1983).

3. The purpose of NRS Chapter 239 is “1o foster democratic
principles by providi}lg members of the public with access to inspect and copy
public books and records to the extent permitted by law.” See NRS 239.001(1).
The provisions of NRS Chapter 239 must be construed liberally to carry out its
important purpose. See NRS 239.601(2). As NRS Chapter 239 must be
interpreted liberally, “[alny exemption, exception or balancing of interests which
limits or restricts access to public books and records by members of the public
must be construed narrowly. ” NRS 239.001(3)(emphasis added)."

4, NRS 239.010(1) provides:

Except us otherwise provided in subsection 3, all public books

and public records of a governmental entity, the contents of which are rot

otherwise declared by law to be confidential, must be open at all times
during office hours to inspection by any person, and may be fully copied
or an abstract or memorandum may be prepared from those public books
and public records. Any such copies, abstracts or memoranda may be
used to supply the general public with copies, abstracts or memoranda of
the records or may be used in any other way to the advantage of the
governmental entity or of the general public. This section does not

supersede or in any manner affect the federal laws goveming copyrights or
enlarge, diminish or affect in any other manner the rights of a person in

BN N

SUBAN M, JOUNGON
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Y plso see 116 Nev. 616, 621, 6 P.3d

Q&ﬁmm,_am_gtgmmxsmmnmsﬁ.
465, 468 (2000), ciring Ashokan v. State, Department of Insurance, 109 Nev. 662, 668, 856 p.2d
244, 247 (1993)| citing Linited States v. Nixon, 418 U.S. 683, 710, 94 S.Ct. 3090, 41 L.Ed.2d 1039
{1974)] (“The public official or agency bears the burden of establishing the existence of privilege
based upon confidentiality. It is well settled that privilcges, whether creatures of statute or the
common law should be interpreted and applied narrowly.™).

"Section 239.010(3) provides: “A governmental entity that has legal custody or control
of a public book or record shail not deny a request made pursuant to subsection | to mspect or
capy a public book or record on the basis that the requested public book or record contains
information that is confidential if the govemmental entity can redact, delete, conceal or scparate
the confidential information from the information included in the public book or record that is not
otherwise confidential.”
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any written book or record which is copyrighted pursuant to federal law.

(emphasis added)

5. A “public record” is defined in Nevada Administrative Code
(NAC) 239.091 as “a record of a local governmental entity that is created,
received or kept in the performance of a duty and paid for with public money.”
(emphasis added) There is no dispute that CCSD, or a school district, is
encompassed within the definition of a “local governmental entity,” and is subject
to the requirement§ set forth in NRS Chapter 239 and NAC Chapter 239. See
NRS 23%.121(3).

6. While a “public record” generally must be open to inspection at all
times by the general public, there is an exception for records that are considered
“confidential.” See NRS 239.010(1). Such exceptions include, but are not limited

to:

1. Student educational records, Aas set forth by NRS 392.029,
Title 20 U.8.C. §1232(g) (Family Educational Rights and Privacy Act) and 34
C.F.R. Part 99; ‘ '

b. Employment records, as indicated in NRS 386.365 and
Clark County School District Regulation 1212;

€. Person’s identifying information contained within the
public record, as noted in NRS 239.0105;

d. Attorney-client privileged communications, indicated in

NRS 49.095;'
e Psychologist and patient communications, NRS 49.207;

SUSAN N, JOHNSON
DISTRICT RIOGE

TWENTY TWO
LASVEGASRY 83155

g0 NRS 49.115 for exceptions.
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f. Doctor and patient communications, NRS 49.215;

g Marriage ard family therapist and client communications,

NRS 49.246;

h. Social worker and client communications, NRS 49.252;
i Victim’s advocate c;md victim communications, NRS
49.2546;
§o . Counselor and pupil communications, NRS 49.290;
k. Teacher and pupil communications, NRS 49.291; and
L Confidential information communicared 1o public'oﬂicer
when public interests would suffer by disclosure, set forth in NRS 49.285.
Unless a statute provides an absolute privilege against disclosure, the
burden of establishing the application of a privilege based upon confidentiality
can be satisfied only pursuant to a balancing of interests. “In balancing the
interests..., the scales must reflect the fundamental right of a citizen to have
access to the public records as contrasted with the incidental right of the agency to
be free from unreasonable interference.... The citizen’s predominant interest may
be expressed in terms of the burden of proof which is applicable in this class of
cases; the burden is cast upon the agency to explain why the records should not be
furnished,” DR Partners, 116 Nev, at 621, quoting MacEwan v, Holm, 226 Ore.
27,359 P.2d 413, 421-22 (Ore. 1961); also sec Donrey of Nevada v. Bradshaw,
106 Nev. 630, 635-636, 798 P.2d 144, 147-148 (1990).
7. While public records, not considered “confidential,” smust be open

and available to MS. GRAY and the community in general, NRS 239.052

182



N2 R 3 N B W N

e~ v i by
QG\U!AO)N:Q

provides the governmental entity may charge a reasonable fee for providing a
copy.”? Further, there may be additional fees for transcription services or for
information from a geographic information system. Sée NRS 239.053 and
239.054. Perhaps more pertinent here, NRS 239.055 provides there may be an
additional fee when éxlmordinary use aj: petsonnel or techunological resources is
required by the governmental entity."

8. The term “extraordinary use of personnel or technological
resources” is not defined in NRS (fhapler 239 (or within NRS 239.055
specifically). From a historical perspective, NRS 239.055 was enacted in 1997
through the passage 9&’ Assembly Bill (AB) 214, See Assembly Bill 214 of the
1997 Legislative Session. AB 214°s history sheds light on the Legislature’s
purpose in using this term.. At that time, Dale Erquiaga, Deputy Secretary of
State, described an example of an “extraordinary use of a governmental entit;r’s

technological resources:

N N W [ 4 .
S IR VVEVENBESE
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PNRS 239.052(1) provides “[e]xcept as otherwise provided in this subscction, a
governmental entity may charge’a fee for providing a copy of a public record. Such a fec must not
exceed the actual cost to the governmental entity to provide the copy of the public record unless a
specific statute or regulation sets a fee that the governmental entity must charge for the copy. A
governmental entity shall not charge a fee for providing a copy of a public record if a specific
statute or regulation requires the governmental entity to provide the copy without charge.”

“NRS 239.055 provides: .

1. Except as otherwise provided in NRS 239,054 regarding information
provided from a geographic information system, if a request for a copy of a public record
would require a governmental entity to make extraordinary use of its personnel or
technological resources, the governmental entity may, in addition to any other fee
authorized pursuant to this chapter, charge a fee for such extraordinary use. Upon
receiving such a request, the governmental entity shall inform the requester of the amount
of the fee before preparing the requested information. The fee charged by the
governmental entity must be reasonable and must be based on the cost that the
governmental entity actually incurs for the exwaordinary usc of its personnel or
technological resources. The governmental entity shall not charge such a fec if the
governmental entity is not required to make extraordinary use of its personnel or
technological resources to fulfill additional requests for the same information.

2. As used in this section, “toechnological resources” means any
information, information system or information service acquired, developed, operated,
maintained or otherwise used by a governmental entity.

10
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As an example, Mr. Erquiaga said if a person came into the Secretary of

State’s office and wanted a list of all corporations which had been filed

pursuant to Nevada Revised Statutes (NRS), Chapter 82, a program would

have to be written to pull the information out of the database—which was
extraordinary use of that office's technology.
See Hearing on AB 214 Before the Assembly Commitiee on Government Affairs,
1997 Legislative Session 7 (March 20, 1997). To wit, the state’s legislative
record supports the conclusion the term “extraordinary use,” as it relates to
~ technological resources, would include the necessity. of having to write a
computer program for purposes of information retrieval.

Some guidance as to the intended scope of the term “extraordinary use” as
it relates to an agency’s personnel is found in an exchange between State Senator
William Raggio and Kent Lauer, Bxecutive Director, Nevada Press Association:

Senator Raggio asked how Mr. Lauer would reply to Mr. Glover’s concern

regarding low costs of public records opening a door for nuisance

behavior and tying up government. Noting although one could stop
productivity of an office, the senator maintained, he did not agree with

creating a disincentive to provide public information. Mr. Lauer replied a

provision in the bill would provide for this situation. He recognized

language stipulates requests requiring “extraordinary use of personnel”
would provide the right to charge fees to cover “extraordinary use of
personnel.”
See Hearing on AB 214 Before the Senate Committee on Government Affairs,
1997 Legislative Session 14 (May 28, 1997). Given the aforementioned
statements and concermns, it appears the authority granted a governmental entity to
recover actual costs for the “extraordinary use” of personnel in retrieving and
copying public records, at least in part, may have been intended to make the entity

whole in responding to nuisance inquiries or any inquiry that encompasses an

unusual amount of staff time.

il
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Public Access to CCSD TRUSTEES’ Cellular Telephone Records

9. Notably, the parties’ focus has been upon those cellular telephone

records generated by CCSD TRUSTEES RUTH JOHNSON and LARRY
MASON. MS. JOHNSON accepted a monthly stipend of $50.00 for use of her
private cellular telepﬁone in making/accepting work-related calls. MR. MASON
used and still utilizes a cellular telephone supplied him by the CCSD. There is no
evidence the other CCSD TRUSTEES, namely CAROLYN EDWARDS,
SHIRLEY BARBER, TERRI JANiSON, MARY BETH SCOW, and SHEILA
MOULTON, accepted or currently accepts any public funding to reimbx;rse them
for any work—related‘ calls conducted on their private cellular telephones. As the
telephone records of all CCSD TRUSTEES, except MS. JOHNSON and MR.
MASON, are not, in any \;vay, “created, received or kept in the performance of a
duty gnd paid fer with public money,” such records do not fall within the
definition of “public record,”" and thus, are not subject to the requirements of
NRS 239.010. In short, this Court concludes neither MS. GRAY nor any
member of the public is entitled to private cellular telephone records of CCSD
TRUSTEES CAROLYN EDWARDS, SHIRLEY BARBER, TERRI JANISON,
MARY BETH SCOW, and SHEILA MOULTON."'® Summary judgment,
therefore, should be granted in favor of the CCSD Defendants, pursuant to NRCP

56, with respect to the right of these Defendants not to disclese their private

N N
00 -3 &
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158e NAC 239.091,

"1t should be noted here that, on February 8, 1996, Congress passed the
Telccommunications Act of 1996, which further protected the privacy of customer information
while using their telephones, Also see Fred H. Cate, Privacy and Telecommunications, 33 Wake
Forest L.Rev. 1, 40 (1998). More recently, on January 12, 2007, President George W. Bush
signed into law “The Telephone Records and Privacy Protection Act of 2006,” which established
criminal penalties for the unauthorized disclosure of telephone records.

12
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cellular telephone records. Such is true even though these CCSD TRUSTEES
may have made work-related calls on their private cellular telephones.

10. It is undisputed thai, sometime during the period, November 2005
and November 2006, LARRY MASON was issued and utilized a publicly-
provided and funded cellular telephonef’- As this telephone was publicly-
provided and funded, the records, generated as a result of MR, MASON’S use,
likewise, are “created, received or kept in the performance of a duty and paid for
with public money.”® To wit, MR. MASON’S cellular telephone records are
considered “public” within the definition set forth in NAC 239.091, and. therefore,
they are accessible 19 MS. GRAY and the public in general, absent them falling
within the exception of being confidential, private or non-public. Again, as noted
above, the CCSD Defendants would have the burden of explaining why the
records could not be furnished.

Here, it is this Court’s understanding that, at the time MS. GRAY made
her initial request (early November 2006), MR. MASON’S cellular telephone had
“recently” been issucd, whereby records/billings had not yet been received by the
school district from the telephone company and thus, lhgy were not then available.

This situation was not a matter of CCSD refusing MS. GRAY access to MR.

Mo N N W
W XA M

SUSAN H. JONNSON
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TWENTY TWO
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Yas noted above and shown in Affidavit of CINDY KROHN, attached as Exhibit D to
CCSD'S Motion for Summary Judgment filed August 15, 2008, MR. MASON was “recently”
issued a CCSD cellular telephone at the time she responded to MS. GRAY on November 17,
2006. )

1ENAC 239.091. ,

¥See DR Pariners v, Bosrd of County Commissioners, 116 Nev, 616; also see City of
Elkhart v. Apenda: Open Government, Inc,, 683 N.E.2d 622 (Ind.Ct.App. 1997); PG Publishing
Company v. County of Washington, 63§ A.2d 422 (Pa.Commwealth 1994); Dortch v. Atlanta
Journal and Atlanta Constitution, 261 Ga.350, 465 S.E.2d 43 (1991 )cellular bills of
govemmental officials using publicly funded phones were not exempted from Georgia’s Open
Records Act, Ga. Code Annot, §50-18-70, ef seq.);

13
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MASON’S cellular telephone records. CCSD cannot accord MS. GRAY
information/documents it did not then possess or have access. Shortly after
November 2006, MR, MASON’S cellular records were received by CCSD, and
then provided to MS. GRAY at no cost. As MS. GRAY has been provided access
to MR. MASON'S céllular telephone rec;)rds as she requested, such matter is now
moot.?

11, With respect to records relating to CCSD TRUSTEE JOHNSON'S
telephone use, MS. GRAY providéd this Court no case law or other authority
supporting the proposition a public official’s personal cellular use automatically
became a matter of gublic record, open to review and scrutiny by the community,
when the bureaucrat is partially reimbursed by a governmental entity. This
Court’s research likewise produced no such case law, statute or other authority.

To fall within the definition of “public record,” as set forth in NAC '
239.091, the Code requires the particular documentation be created, received or
&ept in the performance of the official’s duty gnd it be paid for with public
money. Although MS. JOHNSON was reimbursed $50.00 monthly for use of her

personal telephone for work-related calls, the school district did not create,

NOW N N N
“‘\la\m&g
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¥Normally, a controversy must be live through all stages of the procecding. See

University and Community College System of Nevada, et al. v. Nevadans for Sound Government,
120 Nev. 712, 720, 100 P.3d 179, 186 (2004), citing Arizo r Official lish v. Arizona
520 U.S. 43, 67, 117 8.C1. 1055, 137 L.Ed.2d 170 (1997). “The duty of every judicial tribunal is
to decide actual controversies by a judgment which can be carried into effect, and not to give
opinions upon moot queslions or abstract prepositions, or to declare principles of law which
cannaot affect the matter in issue before it. /d, clting NCAA v. University of Nevada, 97 Nev, 56,
57,624 P.2d 10 (1981). However, when a matter becomes moot because of a subsequent event,
the Court may determine the matter is capable of repetition, yet evading review, University and

ommunity College Syster 120 Nev, at 720, citing Traffic Control Services v. Uinited
Rentals, 120 Nev. 168, 171-172, 87 P.3d 1054, 1057 (2004). There was nothing suggested by
MS. GRAY or the CCSD Defendants that access to MR, MASON'S public celtular telephone
records would be impeded in the future, or that this particular controversy would be repeated,

14
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receive or keep records of her use.®  As CCSD did not create, receive or keep the
records, this Court concludes MS, JOHNSON’S personal cellular telephone
records do not come within “public record” definition, and therefore, do not fall
within the purview of open review and scrutiny by MS. GRAY or the public in
general. Summary judgmem, therefore,-should be granted in favor of the CCSD
Defendants, pursuant to NRCP 56, with respect to CCSD having no obligation to
accord MS. GRAY or the public access to MS. JOHNSON'S private cellular
records, inasmuch as it did not create, receive or keep them,

Public Access to CCSD Policies/Procedures

Re: Holding/Managing Electronic Files

12.  On April 12, 2007, MS. GRAY requested, in writing, from CCSD
the following policies, procedures or protocol:
a. Establishing repository for holding and managing

electronic files;

b, Ensuring that metadata information contained within the e-
mail transmission is included in the public records (i.e. headers, forward headers
and transmission data);

¢ That address the ability to efficiently locate specific files

when necessary; and
d. That ensure public records remain fully accessible
throughout the entire records retention period.

See Exhibit H to CCSD’S Motion for Summary Judgment.

SUBAN K, JOHNEON
DISTRICY JUDGE

et

LASVEGASNV 80155

3 As CCSD did not create, recelve or keep such records, it had nothing to produce to MS,
GRAY or the community with respect 1o information/documentation relating to MS, JOHNSON'S
personal ‘ccHular telephone use.

15
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13.  The evidence adduced from the parties’ papers and at the hearing

indicates CCSD provided MS. GRAY its policies, procedures or protocol

~ establishing repository for holding and managing electronic files via a copy of the

District Regulation §§3620 {(Retention of Records) and 3621 (Records Retention
Schedule) on April 25, 20072 In mspon;e to the second request identified af:ove,
CCSD, by CINDY KROHN'S April 26, 2007 letter, informed MS. GRAY that
each message or e-mail transmission on the InterAct or CCSD computer system
contains the header information (sc:nder, date, time and recipient) as part of the
message; présumably, such e-mails remain archived on the computer sy.stem as
long as the computer’s hardware and software exists.”? With respect to MS.
GRAY'’S third reqﬁest, CCSD, again via MS. KROHN’S April 26, 2007 letter,
indicated specific e—mails'or files could be located by the “Find” feature on the
InterAct system. “The *Find® feature on InterAct permits the user to search the
messages by the sender, }ecipien!, date attachment name, or text contained the
body of the message.” MS. GRAY’S fourth request identified above was
answered by CCSD:

The ability to locate and/or retrieve any specific record or file depends on

several factors that include, but are not limited to, the age and design of

the system, the amount of information on which to base the search, and the

date of the data.

Public Access to CCSD TRUSTEES? Electronic Mails

14.  CCSD concedes communications or e-mails gencrated by CCSD

TRUSTEES, utilizing InterAct or other school district computer or e-mail system,

N
2 3

SUSAN K. JOHNSON
DISTRICT RIDGE

DEPARTMENT YWENTY YWO,
LASVEGAS NV 89155

Z5uch documentation encompassed 20 pages.
BExhibit 1 of CCSD'S Motion for Summary Judgment did not indicate how long

electronic mail is kept or maintained.

16
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fall within the definition of “public record,” and thus, absent issues of
confidentiality or privilege, such documentation/information is open 1o review by
the public. However, CCSD proposes e-mails generated by the trustees
containing confidential or privileged information fall within the exception to open
disclosure 1o the pubiic. Further, from a t'echnological resource perspective, it
claims it would take some extraordinary effort to (1) retrieve e-mails sent or
received by CCSD TRUSTEES during the requested one-year period (November
2005 to November 2006), separate .them from e-mails generated by or to the other
thousands of CCSD employees, (2) review the retrieved e-mails to ensure they do
not contain confidential, privileged or other non-public information, and (3)
redact any confidential or privileged information that may be found within the
trustces’ e-mails. According to CCSD, such e-mail retrieval/separation, review
and possible redaction would consume “extraordinary use of personnel and '
technological resources,” whereby it seeks 1o be reimbursed for such expenses. It
anticipates the cost of the extraordinary use of school district resources to be over
$4,000 for retrieval, review and possible redaction of e-mails generated over the
requested one-year period.2*

15, With respect to retrieval/separation of the CCSD TRUSTEES' e-
mails from those generated by other CCSD personnel, CCSD has admitted
specific e-mails or files can be located by the “Find” feature on the InterAct
system. The *Find’ feature on InterAct permits the user tosearch the messages by

the sender, recipient, date attachment name, or text contained the body of the

[ d
4
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OIBTRICY JUDGE
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Mgee Affidavits of CINDY KROHN and DAN WRAY, attached as Exhibits D and F,
respectively, to CCSD’S Motion for Summary Judgment filed August 15, 2008.
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message. Further, such e-mails remain archived on the school district’s computer
system as long as the computer’s hardware and software exists.”® Inasmuch as the
e-mails of each school board trustee can be located b); a simple search utiiizing
the “Find™ feature, it is difficult to perceive why extraordinary use of personal or
technological resoun;es is required, or that the cost is $1,800.00 (30 hours @
$60.00 per hour for a technology department staff member) to retrieve/separate
such records over a one-year period would be incurred. If anything, taking the
CCSD’S position in its papers as tr'ue, the actual retrieval/separation of all e-mails
generated by seven (7) school board trustees should expend little of the
technology staff’s tix'nc in making a few computer key strokes. With that said,
the Court is not making a ﬁpding that extraordinary use of personal or

technological resources would not be required as CCSD claims. This Court will

" hold an evidentiary hearing prior to the upcoming 2009 Nevada Legislative

session to allow CCSD to present further testimony and an explanation from its
technology department staff as to why at least 30 hours to retrieve e-mails
generated over a one-year éeriod needs 1o be expended. See infra.

16.  With respect to CCSD'S review for and ?ossible redaction of
confidential information, this Court first notes the Nevada Legislature’s intent in
1997, when NRS Chapter 239 was enacted, was to ensure openness of its records,
and not create disincentives by the governmental entity to provide public

information.”® While NRS 239.055 was enacted to reimburse the local

NN
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Bgee Affidavits of CINDY KROHN and DAN WRAY, attached as Exhibits D and F,

respectively, 1o CCSD'S Motion for Summary Judgment filed August 15, 2008.
Bgee Hearing on AB 214 Before the Senate Committee on Goverament Affairs, 1997

Legislative Session 14 (May 28, 1997).
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2 governmental entity where public record requests require extraordinary use of
3 lh personal or technological resources for retrieval, there is nothing contained within
4 thal statute to suggest a citizen, such as MS. GRAY, shoulg! bear the costs of the
: entity’s review for and redaction of what it may claim to be confidential or
" privileged material, ‘Given the balance b;etween the citizen’s fundamental and
8 predominant interest to have public records access, and the governmental entity’s
9 interest to be free from unreasonable interference, it is evident CCSD must be the
10 party to first explain what records, if any, are confidential or privileged, and then
u why they should not be furnished. To wit, it is not MS. GRAY'S burde;l to bear
12 the expense to determine what public records she seeks may be confidential.
:i Once she makes.a request for public records, it is the governmental entity’s
15 burden to produce the recc;rd or explain why it is not furnished. In short, if CCSD
16" believes certain e-mails generated by its school trustees contain confidential
17 information, it is the one who should bear the expense of review and redaction, if
18 any, as well as provide MS. GRAY an explanation as to why the public record
19 will not be produced. Plaintiff KAREN GRAY'S Counter-Motion for Summary
20 Judgmen, therefore, is granted with respect to CCSD’S request for anticipated
;: Il costs of “extraordinary use of personnel and technology resources” to review the
23 e—mail§ for and redaction of confidential information.
24 Accordingly,
25 IT IS HEREBY ORDERED, ADJUDGED AND-DECREED
26 Defendants’ Motion for Summary Judgment filed August 15, 2008 is granted in
27 part, and denied in part, as set forth more fully above and below;
28
oo
LAGVEGASHY 3008, 19
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
Plaintiff's Counter-Motion for Summary Judgment filed September 9, 2008 is
granted in part, and denied in part, as set forth more fully above and below;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
lflaimiff KAREN GRAY s entitled to puﬁ!iciy provided or funded cellular
telephone records generated by CCSD TRUSTEE LARRY MASON'S use from
the time he was provided the cellular telephone, and records were created,
reccived or kept by Defendant CCSb. Apain, it is this Court’s understanding MS.
GRAY was afforded such documentation, whereby such issue of pfoduclion now
is moot;

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED that
Plaintiff KAREN GRAY is not entitled to any records generated by CCSD RUTH
JOFINSON’S use of her private or personal cellular telephone as they were
created, received or kept by Defendant CCSD. As noted above, the definition of
“public record” requires that it be created, received or kept and paid for by the
governmental entity;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
Plaintiff KAREN GRAY is not entitled to any records generated by the other
CCSD SCHOOL TRUSTEES® use of their private or personal cellular telephones
as the); were not created, received or kept, or paid for by Defendant CCSD. Such

records do not fall within the definition of “public record;™

20
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that, as
Defendant CCSD provided Plaintiff KAREN GRAY the following
information/documentation:

1. Establishing repository for holaing and managing electronic files;

b. Ensurfng that metadata inf;mnalion contained within the e-mail
transmission is included in the public records (i.e. headers, forward headers and
transmission data);

A That address the ability to efficiently locate specific files when
necessary; and '

d. That ensure public records remain fully accessible throughout the
entire records re(en;ion periad,
the production is no longer at issue, and the question now is moot;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
Plaintiff KAREN GRAY should not be charged an additional fee for
“extraordinary use of personal or technological resources” where Defendant
CCSD finds it necessary to review and possibly redact public records sought for

confidential information;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this
Court shall 1ake additional evidence and testimony from Defendants regarding the

nccessity of expending of extraordinary use of personal or technological resources
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SUSAN H. JOHNGON
DISTRICT JOGE

DEPARTMENT TWENTYTWG
LASVEGASHY 8188

10 retrieve/separate the euméils generated by CCSD TRUSTEES during the period

soughi, as well as the extent of the cost thereof, on Friday, January 23, 2009, at

9:00 a.m.

DATED this 6™ day of January 2009.

[ hereby certify that on the date filed, I either placed within the attorney’s
folder with the Court Clerk’s Office, or mailed a true and correct copy of the
foregoing ORDER 16 the following counsel of record, and that first-class postage

was fully prepaid thereon: -

LEE ROWLAND, ESQ., STAFF ATTORNEY
ACLU OF NEVADA

732 South Sixth Street, Suite 200A

Las Vegas, Nevada 89101

ALLEN LICHTENSTEIN, ESQ., GENERAL COQUNSEL
ACLU OF NEVADA

3315 Russell Road, Suite 222

Las Vegas, Nevada 89120

C.W. HOFFMAN, JR., ESQ., GENERAL COUNSEL
CLARK COUNTY SCHOOL DISTRICT

5100 West Sahara Avenue

L.as Vegas, Nevada 89146

Counk

Laura Banks, Judicial Executive Assistant
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8/30/2017 3:27 PM
Steven D. Grierson

RSPN CLERK OF THE COURT,
STEVEN B. WOLFSON %‘(&‘PA ,ﬂw....»
District Attorney g ”

CIVIL DIVISION

State Bar No. 001565 ;

By: LAURA C. REHFELDT

Deputy District Attorney

State Bar No. 005101

500 South Grand Central Pkwy.

Las Vegas, Nevada 89155-2215

(702) 455-4761

Fax (702) 382-5178

E-Mail: Laura. Rehfeldti@ClarkCountyDA. com
Attorneys for Defendant

Clark County Coroner Medical Examiner

DISTRICT COURT
; CLARK COUNTY,NEVADA

LAS VEGAS REVIEW JOURNAL, )
)

Petitioner, ) Case No: A-17-758501-W

) Dept. No: XXV

Vs, )
)
CLARK COUNTY OFFICE OF THE )
CORONER/MEDICAL EXAMINER, %
Respondent. )

RESPONSE TO PETITION AND MEMORANDUM SUPPORTING WRIT FOR
MANDAMUS FOR ACCESS TO AUTOPSY REPORTS OF JUVENILE DEATHS

COMES NOW Defendant CLARK COUNTY OFFICE OF THE CORONER/MEDICAL
EXAMINER, by its attorney STEVEN B. WOLFSON, District Attorney, through Laura C. Rehfeldt,
Deputy District Attorney, and hereby files its Response to Petition and Memorandum Supporting Writ
for Mandamus for Access to Autopsy Reports of Juvenile Deaths. This response is based upon the
pleadings and papers on file in the above-entitled action, the attached memorandum of points and
authorities, and oral argument of counsel at the time of hearing.

DATED this 29" day of August, 2017.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

District Attorney
State Bar No. 005101
Las Vegas, Nevada 89155-2215
- Atterney for Defendant
Clark County Coroner Médical Examiner
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I INTRODUCTION

A, Duties and Purpose of the Clark County Coroner Medical Examiner (NRS
Chapter 259 and Clark County Code Chapter 2.12)

The purpose of the Coroner is to investigate deaths within Clark County that are violent,
suspicious, unexpected or unnatural in order to identify and report on the cause and manner of death.
This may include those reported as unattended by a physician, suicide, poisoning or overdose,
occasioned by criminal means, resulting or related to an accident. Clark County Code (“CCC”) §
2.12.060; Declaration of John Fudenberg, attached as Exhibit A.

When the Coroner is notified of a death. a Coroner investigator responds to the scene and
conducts a medicolegal investigation, Information is gathered from the scene and persons, such as

witnesses, law enforcement officers and family members, the decedent is identified, the next of kin

is notified, and property found on or about the decedent is secured. The investigation often entails

obtaining medical records or health information of the decedent. Most often the body is transported
to the Coroner’s Office for a physical examination known as an autopsy, which is conducted by a
Medical Examiner who is a forensic pathologist. CCC §§ 2.12.060, 2.12.280. Exhibit A, ¥ 2(b).

In conducting the autopsy, the Medical Examiners perform an external and internal exam of
the body of the decedent. They review investigative findings, medical records, health history prior
to commencing the exam. The organs are examined, and histology samples along with blood is
submitted to a laboratory for analysis. It is the responsibility of the medical examiner to determine
the cause and manner of death. CCC §§ 2.12.040, 2.12.060; Exhibit A, 4 2(c).

‘The manner of death is the method by which someone died. The five manners of deatl are
homicide, suicide, natural, accident and undetermined. The cause of death is the circumstance that
triggers a death such as a gunshot wound, heart attack, or drug overdose. The Medical Examiner
documents findings, including the cause and manner of death in an autopsy report (“Autopsy ’
Report™). CCC §§ 2.12.060, 2.12.040, 2.12.250; Exhibit A, § 2(d).

After completion of the autopsy, the body is released to a mortuary and the person with
rights to the body takes over the handling of the body. CCC §§ 2.12.270, 2.12.280; Nev. Rev. Stat.
(“NRS™) § 451.024. The death of the decedent, including the cause and manner are documented in a
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death certificate which is generated and maintained by the Department of Vital Statistics. CCC §
2.12.250, 9§ 2(e).

B. Content of Autopsy Reports

As stated, Autopsy Reports consist of the findings reéulting from the autopsy, including
those related to the cause and manner of de%:th of the decedent. Additionally, the name, age, sex and
date of death are identified. Exhibit A, g 3(a).

The external examination is described in the Autopsy Report, and includes an analysis as to
the medical/health status or condition of the exterior parts of the body. These findings could range
from observations about the genitalia to recent medical treatment to a hidden tattoo. Exhibit A, §
3(b).

The findings related to the internal examination are also included in the Autopsy Report.
This may include radiographic findings, detailed descriptions of medical evaluations as to the
condition of organs and functions which may include the neck (i.e. thyroid. ericoid. prevertebral
tissue and muscles); cardiovascular system (i.e. aorta, coronary arteries, heart); réspiratory system
(i.e. treachea, major bronchi, pulmonary vessels, lungs); hepatobiliary system (i.e. liver);
hemolymphatic system (i.e. spleen); gastrointestinal system (i.e. esophagus, stomach, appendix,
intestines); genitourinary system (i.e. renal and genetalia); endocrine system (i.e. thyroid and adrenal
glands); central nervous system (i.e. brain). Exhibit A, § 3(c).

The fluids, tissue and organ samples retained and submitted for testing are included in the
Autopsy Report along with the types of tests ordered. The test results and any microscopic
examinations are also included. Exhibit A, 4 3(d).

References to specific medical records, specific medical or health information and personal
characteristics about the decedent may also be included in the Autopsy Report. This could include
sexual orientation of the decedent, and types of disease such as venereal, HIV, liver, cancer, mental
illness, or drug or aleohol addiction or overdoses. This information may not be publicly known, or
desired by the dec;edent or its family to be public, and its dissemination may result in unwanted
social stigmas or embarrassment to a family. Exhibit A, 9 3(e).

/ / /
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C. Coroner Policy with Respect to the Release of Autopsy Reports

The Coroner’s policy with respect to the release of Autopsy Reports is to release them, upon
request, to the legal next of kin, an administrator or executor of an éstate, law enforcement officers
in performing their official duties, and pursuant to a subpoena.

The Coroner’s policy not to release the Autopsy Reports to the general public is based on the
legal analysis in 1982 Nev. Op. Atty. Gen. No. 12 (hereinafter “AGO 82-12”). This opinion
concludes that the Autopsy Report is a public record but not for public dissemination based on
public policy and law treating the subject matter in an Autopsy Report confidential. However, the
Coroner does make public information related to the fulfillment of its statutory duties, such as the
identification of a decedent, location and date of death, cause and manner of death, which is
consistent with AGO 82-12. Exhibit A, § 4.

II.  STATEMENT OF FACTS RELATING TO RJ’S REQUEST FOR AUTOPSY
REPORTS OF JUVENILE DECEDENTS

On April 13, 2017, Arthur Kane and Brian Joseph, Investigative Reporters for the Las Vegas
Review-Journal (“RJ"), emailed a public records request to the Coroner for:
...all autopsy reports. notes and other documentation of all autopsies
performed by the Clark County Coroner’s office from Jan. 1 2012 to
present on anyone who was younger than the age of 18 when he or she
died. LVRJ' 006
On the same day, Nicole Charlton, Administrative Secretary, of the Coroner, responded by stating
that there were hundreds of these cases and asked if they wanted all manners of death (suicide,
homicide, accidents, efc.) or just certain types. The RJ was informed that the Coronercould not
provide Autopsy Reports, notes or other documents, but ¢ould provide a spreadsheet of data
consisting of the Coroner case number, name of decedent, date of death, gender, age, race, location
of death, and cause and manner of death.. LVRJ 004-005; Exhibit A, 6. >
Mr. Kane verified the desire for spreadsheets in addition to the Autopsy Reports and asked

for confirmation as to whether the cases went to full autopsy. LVRJ 004. Ms. Charlton explained

"RI's Appendix of Exhibits in Support of Petition for Writ of Mandamus:

¥ A few months earlier the RJ had asked for a listing of all homiides dating back to 2006. The Caroner provided a
spreadsheet of public information, pursuait to CCC § 2.12.060, consisting of name. Coroner ease number, date of death,
4ge, gender, race, cause and manner of death going back to January 2012. Exhibit A, 6.
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that autopsies are not conducted on all decedents involved in the Coroner’s Office, and that she
could not separate cases that were not autopsied from ones that were. She also provided an

explanation as to why the Coroner does not release Autopsy Reports.

Autopsy reports are public records but not open to any member of the
public for inspection, copying, and dissemination. The reasoning is
that the reports contain medical information and confidential
information about the deceased’s body. There may be a situation
when a particular report would be available for a particular party who
has sufficient interest to justify access. AGO 82-12 (6-15-82). This
decision may preclude the dissemination of an autopsy report to
members of the decedent’s immediate family without following the
correct procedures of law, i.e., a court order. In that situation, it may
be appropriate to require the decedent’s family to sign a release form
in exchange for the autopsy report. LVRJ 002-003 (emphasis added).

Mr. Kane was emailed detailed spreadsheets listing all Clark County juvenile deaths dating back to
January 2012 that involved the Coroner. . (Spreadsheets appear to be marked as LVRJ 009-014;
034-046).
Later that day, April 13, 2017, Mr. Kane emailed the Civil Division, District Attorney’s

(“D.A.") Office stating:

I requested all autopsies for any deaths between 2012 and present of

people younger than 18 years old from the Clark County Coroner's

office this morning. The response is below. I do not see any legal

citation to deny these records, the Coroner admits they're public just

not available and they cite a privacy right which does not exist for

deceased people.

Can you consult with them and let them know these are public

documents that they are required to produce. Conversely, if you

believe they are not, please ¢ite a statute that exempts them from

release. LVRJ 015
The D.A.’s Office responded to Mr. Kane on April 14, 2017, stating that the basis for nondisclosure
of the Autopsy Reports is the legal analysis in AGO 82-12 as previously expressed by the Coroner.

Specifically, the D.A.’s Office stated:

As I believe you are aware, the Nevada Attorney General, in Opinion
No. 82-12, has opined that the autopsy report is a public record but not
open to public inspection. The opinion setting forth the legal analysis
of the attorney general is attached.

It is the practice of the Clark County Coroner to release the autopsy
reports to the next of kin, if desired. It is my belief that the Nevada
Supreme Court would agree with the practice of the Coroner.

Page 5 of 29

200



WO <1 Oy th s W B e

; - 3] (%] [ o [ [y ot — - ot . — [y

Notably, there is legislation pending, ABS7, which, if enacted, will
specifically state to whom the Coroner may provide a report (parents,
guardians, adult children or custodians of a decedent). The analysis
behind this bill is also compatible with the current practice. LVRJ 01§
(emphasis added).

On Sunday, May 7, 2017, Coroner John Fudenberg met in pérson with Mr. Joseph and Mr.
Kane at the Coroner’s Office. Mr. Fudenberg explained the office policy on the release of Autopsy
Reports to them. He tried to determine the information they wanted and to understand their request.
Mr. Joseph emailed Mr. Fudenberg after that meeting. Based on that email it became apparent that
Mr. Joseph was interested in deaths of children who were involved in the Clark County Department
of Child and Family Services (“DFS™) as he was trying to match up DFS cases with Coroner cases.
See Exhibit A, § 7, Attachment 1.

After the meeting and email from Mr, Joseph, Mr. Fudenberg compiled a second spreadsheet
consisting of the same data as the spreadsheet sent on April 13, 2017, but listed only the cases on
which autopsies were conducted. Exhibit A; LVRJI 033, 047-071. This was sent to the RJ Reporters
on May 9, 2017.% Exhibit A, § 7.

The RJ did not contact the Coroner again about May 23, 2017, when counsel for the RI,
Maggie McLetchie, wrote to the Coroner and the D.A.’s Office. In that letter it is alleged that the
Coroner failed to establish the existence of a privilege protecting the documents, or that.any interest
in nondisclosure outweighed the public interest to access. LVRI025-028. Additionally, the purpose
of the RJ became obvious as it was revealed that it was investigating the handling of child deaths,
“which of course implicates important child welfare and public policy interests.” LVRJ027; Exhibit
A N8

The D.A.’s Office responded to Ms. McLetchie on May 26. 2017 setting forth the Corener’s
legal position with respect to the release of the Autopsy Reports. This letter essentially repeated the
analysis of the policy and law stated within AGO 82-12. Additionally, due to the specific expressed
intetest in DFS cases, the response cited to the statutory privilege, NRS 432B.407, with respect to

the Autopsy Reports accessed by the Child Death Review (*CDR™) team, of which the Coroner is a

* The previous spreadsheet provided to the reporters intluded all deaths of children that were addressed by the Coroner,
whether autopsied ot not.
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representative, The D.A.’s Office, on behalf of the Coroner, offered to consider redacting Autopsy
Reports, pursuant to NRS 239.010(3), provided the RJ identified particular cases. LVRJ 031-033.
Later in the day on May 26, 2017, Mr. Kane requested redacted Autopsy Reports of approximately
126 specific deaths. LVRIJ 073; See Exhibit A, 19. OnMay 31, 2017, the D.A.’s Office responded:

We are in receipt of your records request. Due to the magnitude of
the request and the review involved. we will be unable to have the
records available by the end of the fifth business day. Each record
has to be reviewed individually by experienced personnel, and, of
course, those subject to Drxvxlege will not be

disclosed. Additionally. it will take time to redact content of the
records that are not subject to privilege. Because of the detail
involved in this request, we are unable to determine at this time
when they will be ready. As we progress, we will have a better
idea of the timeframe. We will keep you updated as to the
timeframe and the charges. LVRJ 072 (emphasis added).

On June 12, 2017, as suggested, Mr. Kane provided a list of prioritized cases. LVRI075~
076. At this time the Coroner was ascertaining which Autopsy Reports involved cases not reviewed
by the CDR team and therefore could be disclosed in redacted form. Exhibit A, 44 10-11. On July
7,2017, Mr. Kane inquired as to an update on the redacted records. LVRI083. On July 9, 2017 Mr.

Kane was informed of the progress:

We have researched the cases going back 0 January 1 2012 and
h ild de

and subject to gmvﬂege under NRS 432B.407. The cases listed

below are not child death review committee cases. We are
commencing the redaction process with respect to these cases: |
will check with the Coroner tomorrow with respect to a time
frame, but I would think the redaction process and delivery to you
could occur within the next 30 days. Again, I will verify
tomorrow. LVRJ080-082 (emphasis added).

All of the cases involving the Coroner listed on the RJ’s May 26, 2017 and June 12,2017
lists had been reviewed by the CDR and were therefore privileged. Additionally; researching back
to January 2012, per the RI's overall request, it was determined that all but 49 deaths were reviewed
by the CDR. Exhibit A, 4 10-11.

The D.A."s Office followed up with Mr. Kane on July 11, 2017 informing him that it was

expected to take 30 days to redact the Autopsy Reports invelving deaths that were not reviewed by

the CDR. Mr. Kane was also advised as to the significant work and time involved in compiling
Page 7 of 29
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spreadsheets, setting redaction parameters, and testing the redaction. Mr. Kane was provided with
three samples of redacted Autopsy Reports so that the RJ could review them and determine if it
wanted the Coroner to proceed with redaction of the remaining reports that were not privileged.
While the Coroner did not intend to seek costs for this preliminary work, it would charge the RJ for
the use of extraordinary personal in redacting remaining reports in cases not reviewed by the CDR.
This was due to the time, level of detail and necessity for experienced personnel, It was determined
that it would take 10-12 hours to redact the remaining reports and cost $45.00 per hour for
extraordinary use of personnel. The RJ was advised of this cost and asked for a commitment before
it proceeded allocating further time and resources to this task. LVRJ 087-088; Exhibit A, 19 10-14.
With respect to the three sample redacted Autopsy Reports, the RJ was advised as to the
basis for the redactions as follows:
Attached please find samples of redacted autopsy reports. The
language that is redacted consists of information that is medical,
relates to the status of the decedent’s health (or the mother of a baby),
could be marked with stigmata or considered an invasion of privacy by
the family. With respect to the autopsy reports of children decedents,
most of the redacted information is related to medical or health
related. Statements of diagnosis or opinion that are medical or health
related that go to the cause of death are not redacted. Note that there is
not much more information in the redacted documents than in the
spreadsheets the Coroner’s Office provided you. LVRJ 087-088.
The RJ subsequently filed its Petition for Mandamus alleging that the Autopsy Reports are
not privileged or confidential, and the Coroner violated NRS 239.0107.
III. LEGAL ARGUMENT
A, Nevada Public Records Law
Books and records kept by government entities are public “unless otherwise declared by law
to be confidential.” NRS § 239.010(1). If a record contains confidential information, it should be
redacted, but only “if the governmental entity can redact, delete, conceal or separate the confidential
information from the information included in the public book or record that is not otherwise
confidential.” NRS §239.010(3).
If any material is deemed confidential, the District Attorney must explain why. NRS 239.0107

provides, in pertinent part, that the public official must respond to the public records request within

five days, and if a document is claimed to be privileged or confidential, the request must say so with
Page 8 0f 29
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*[a] citation to the specific statute or other legal authority that makes the public book or record. or a
part thereof, confidential.”
Beyond statutory privileges, Nevada law recognizes common law privileges. The seminal

Nevada Supreme Court decision interpreting the Nevada Public Records Act is Donrey of Nev.. Inc.

v. Bradshaw, 106 Nev, 630, 798 P.2d 144 (1990). In that ease, Donrey and Reno Newspapers
petitioned for writ of mandamus pursuant to NRS 239.010, seeking disclosure by the Reno Police
Department of a report prepared following investigation into the circumstances surrounding
dismissal of charges against Joe Conforte for contributing to the delinquency of a minor. The
Supreme Court concluded that the report was not expressly made confidential by statute, and turned
to a balancing of interests test to consider the question of whether there was a common law
limitation on disclosure of the records sought. Id. at 635, 147 (citing Carlson v; Pima County, 141
Ariz. 487, 490, 687 P.2d 1242, 1245 (1984)). The court weighed the privacy and law enforcement
policy justifications of nondisclosure against what it characterized as the general policy in favor of
open government. The Bradshaw decision, by implication, recognized that any limitation on the
general disclosure requirements of NRS 239.010, must be based upon balancing or “weighing” of
the interests of non-disclosure against the general policy in favor of open government. See DR

Partners v. Bd. of Cnty Comm’rs, 116 Nev. 616, 621, 6 P.3d 465, 468 (2000).

The Nevada Supreme Court has clearly stated that the purpose of NPRA is to ensure
accountability of the government to the public by facilitating public access to “vital information” about
governmental activities. Id. The Court has also ruled therein that if a public agency declines to produce
records or information, it is the public official or agency that bears the burden of establishing the
existence of privilege based upon confidentiality. Id.;see also NRS § 239.0113. Where no statute provides
an absolute privilege against disclosure, the establishment of a privilege based upon confidentiality must
be satisfied pursuant to a balancing of interests test, described by the Court as follows:

In balancing the interests . . ., the scales must reflect the fundamental right
of a citizen to have access to the public records as contrasted with the
incidental right of the agency to be free from unreasonable interference. .
.. The citizen’s predominant interest may be expressed in terms of the

burden of proof which is applicable in this class of cases; the burden is
cast upon the agency to explain why the records should not be furnished.
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DR Partners, 116 Nev. at 621, 6 P.3d at 468 (citing MacEwan v. Holm, 226 Or. 27, 46, 359 P.2d 413,
422 (1961); and referencing Bradshaw, 106 Nev, at 635-36, 798 P.2d at 147-48).
More recently, in Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 880, 266 P.3d 623, 628

(2011), the Nevada Supreme Court walked through its historical analysis of the balancing of interests
test. The Court noted that the analysis begins with the presumption that all government-generated

records are open to disclosure, see Reno Newspapers v. Haley, 234 P.3d 922, 924 (Nev. 2010), and DR

Partners, 116 Nev. at 621, 6 P.3d at 468, and noted that the State may overcome this presumption by
proving, by a preponderance of the evidence, that the requested records are confidential. NRS § 239.0113;
DR Partners, 116 Nev. at 621, 6 P.3d at 468. Next, absent a statutory provision that explicitly declares a
record to be confidential, limitations on disclosure must be based upon a broad balancing of the interests
involved. DR Partners, 116 Nev. at 622, 6 P.3d at 468; Bradshaw, 106 Nev. at 635, 798 P.2d at 147.
Although the state entity bears the burden to prove that its interest in nondisclosure clearly outweighs the
public’s interest in access, that burden will clearly be met in the right circumstance. In sum, under Nevada
law, the duty to disclose is not unlimited. Pub. Emps.’ Ret. Sys. v. Reno Newspapers, Inc., 313 P.3d
221, 225 (Nev. 2013) (¢iting Gibbons).

As set forth in this brief, the Coroner will establish by a preponderance of the evidence that
Autopsy Reports presented and accessed by the CDR team are confidential pursuant to NRS 432B.407,
and therefore, barred from public disclosure. Additionally, the Coroner will establish that applying
the balance of the interests shows that the privacy interests in all Autopsy Reports clearly outweigh
public access, and on those grounds are barred from public disclosure.

B. Statutory Privilege: NRS 432B.407

The RJ is requesting Autopsy Records fronil a County department, the Clark County Coroner,
which are presented and aceessed by the CDR team, of which the Coroner is a representative. NRS
432B.407 explicitly states that information acquired by the CDR team is confidential and privileged.
Therefore, based on NRS 432B.407, the Coroner must invoke the privilege and deny disclosure of
Autopsy Reports involved in cases reviewed by the CDR.

NRS 432B.405 provides for a multidisciplinary team to review the death of a child and
assess and analyze the circumstances surrounding the death. NRS 432B,406 provides for the
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composition of CDR teams and lists the representatives of such a team, which includes a
representative from the Coroner’s Office. Additionally, the members of the team include other
County representatives from the D.A.’s Office, the Department of Family Services, the Department
of Juvenile Justice Services, and University Medical Center. The purpose of this team is to make
recommendations for improving laws, policy and practice, supporting the safety of children and
preventing future deaths of children. NRS § 432B.403.

The Coroner has an integral role on the CDR team. Medical Examiner Dr. Alane Olson is .
the Coroner representative, and the meetings are held at the Coroner’s Office, Dr. Olson has
previously chaired the team, and actively participates and represents the Coroner’s Office. Dr.
Olson attends the meeting with the Coroner documents, including the Autopsy Report, and makes a
presentation as to the Coroner’s involvement and investigation in a child death. Dr, Olson explains
and presents the Coroner’s findings, and interprets the Autopsy Report as it relates to each case
reviewed by the Child Death Review committee. Exhibit A, §9.

NRS 432B.407(1) states that the documents that the CDR team has access to includes
autopsy reports relating to death, as well as and medical or mental health records. NRS 432B.407(2)
states that each organization represented on the CDR shall share with the team information in'its
possession concerning the child that is the subject of the review, any siblings of the child, any person
responsible for the welfare of the child and other pertinent information. NRS$-432B.407(6) strictly
prohibits the disclosure of information acquired by and records of the child death review committee,
which would include information acquired from Autopsy Reports. NRS 432B.407 states:

Except as otherwise provided in this section, information acquired by,
and the records of, a multidisciplinary team to review the death of'a
child are confidential, must not be disclosed and are not subject to
subpoena, discovery or introduction into eévidence in any civil or
criminal proceeding.

NRS 432B.407 is related to the federal Child Abuse and Prevention Treatment Act of 1996
(CAPTA) disclosure requirements. CAPTA requires states to preserve the confidentiality of records

in order to protect the rights of the child and of the child’s parents or guardians. CAPTA enumerates
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limited exceptions to this confidentiality requirement, of which the media is not included.* 42
U.8.C. § 5106a(a)(2)(A) and (b)(2)(B)(viii, ix, x). NRS Chapter 432B, is consistent with CAPTA.
In fact, failure to comply with the confidentiality requirements could impact the County’s federal
grant eligibility requirements. 42 U.S.C. § 5106a(b); NRS § 432B.290(1).

In an email from the RJ to the Coroner dated May 8, 2017, and in correspondence from the
RI's attorney dated May 23, 2017, it become apparent that the RJ was interested in Autopsy Repotts
pertaining to juvenile deaths relating to DFS cases. Information relating to children is one of the
most, if not the most protected in terms of confidentiality under the NPRA.® Because the RJ
expressed this interest in Autopsy Reports connected to children in the DFS system, it became
necessary for the Coroner to apply the privilege under NRS 432B.407,

All of the Autopsy Reports that the RJ specifically requested on May 26, 2017 and June 12,
2017 that involved deaths reviewed by the CDR. With respect to the child deaths going back to
January 2012, the vast majority were cases reviewed by the CDR. When the RJ expressed specific
interest in confidential DFS matters, the Coroner, as a representative on the CDR team, invoked the
CDR privilege and would not consider redaction. The RJ cannot use the Coroner to obtain Autopsy
Reports consisting of confidential information accessible and acquired by the CDR team.
Otherwise, the statutory protections provided to shield information concerning children from public
dissemination would be completely undermined by their back door approach. Further, the Coroner
cannot risk violating the non-disclosure requirements of CAPTA and NRS 4328.407 nof just in
terms of protecting privacy interests of children, their families, persons who report abuse, etc., but in
terms of jeopardizing federal grant eligibility requirements under CAPTA.

Thus, based on privilege astébiished in NRS 432B.407. the confidentiality required in

CAPTA and the Coronet’s involvement on the CDR team. it has been demonstrated by a

8pecifically CAPTA allows disclosure toindividuals who are the subject of the report, governmentsl agencies, child
abuse panels, child fatality review panels, a grand jury or a court, and other éntities or individuals authorized by state law
to receive such information. See 42 U.8.C. § 5106a(a)(2)(A) and (b)(2)B)(viii; ix, x)
¥NRS Chapter 4328, titled “Protection of Children”, strictly protects'the privacy interests in siich information and
specifically provides what type of informiation and to whom it can be disseminated. Seg NRS-§§ 432B.290(2) (Hmiting
disclosure of DFS récords to specified individuals, including parents or legal guardian of the child, law enforcement and
the CDR, butnot the media); 432B,175 (specifying certain data that can be made available (6 the public refating to a
child that is the subject of reported abuse or neglect and suffers.a fatality); 432B.280 (criminal liability for release
confidential DFS information); 432B.290(2) (limiting disclosure of information to specified individuals).
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preponderance of the evidence that Autopsy Reports involved in cases reviewed by the CDR are
confidential.

C. The Privacy Interest in Autopsy Reports Clearly Qutweighs Public Access

In the event this Court finds that the privilege pursuant to NRS 432B.407 was not established
by a preponderance of the evidence with respect to Autopsy Reports in cases reviewed by the CDR,
then the balancing of the interests will clearly show that those Autopsy Reports are confidential,
Likewise, with respect to ALL of the Autopsy Reports requested by the RJ, the balancing of the
interests demonstrates that these reports are not for public disclosure. The privacy interests in the
Autopsy Reports, as demonstrated by law and policy relating to children (as established above),
medical and health information, information that may be socially stigmatic, as well as a statutory
amendment stating specific private individuals who may receive Coroner reports, clearly outweigh
public interest. '

1. Protecting Medical and Health Information from Public Access is
Consistent with Public Policy set forth in HIPAA and State Law

As discussed, the vast majority of the information contained in an Autopsy Report consists of
medical and health information. Confidentiality, protection and limited disclosure of medical and
health information is addressed in the federal Health Insurance Portability and Accountability Act of
1996 (HIPAA). With respect to health information of decedents, HIPAA generally prohibits health
care providers and ether covered entitiﬁ:s from disclosing a decedent’s protected health information
to anyone other than the decedent’s personal representative. 45 C.F.R. § 164.502(f)-(g). Further,
HIPAA requires that covered entities protect this information for 50 years.® 1d.

There are certain exceptions to HIPAA, and one of them allows for disclosure to a coroner,
for purposes of exercising its duties, including identifying a decedent and determining the cause and
manner of death. 45 C.F.R. § 164.512(g). While the Coroner is not a covered entity under HIPAA
ora provider of health care, the fact that federal law stringently protects such information in the
health care context, and the fact that such information is contained in Autopsy Reports. demonstrates

privacy interests in health information contained in Autopsy Reports. Since an Autopsy Report

5 This is ¢ontrary to the RJ's position that deceased persons do not have a privacy right. RJ 015,
Page 13 of 29
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contains the same type of information HIPAA protects in the health care context, the only
responsible position that the Coroner can take is to limit further exploitation of that information by
allowing limited access to only the next of kin, law enforcement and by subpoena. This is consistent
with HIPAA requiring health information of a decedent be disclosed only to a personal
representative and protecting it for 50 years. With the privacy interests that federal law attaches to
health information, even of those who have passed, it is only prudent to apply the same privacy
interests fo the same information contained in Autopsy Reports when dealing with public
dissemination of Autopsy Reports.
As discussed in AGO 82-12, state law‘also protects medical and health information. NRS

49.225 provides that communications between a patient and a physician are privileged. NRS
Chapter 629 restricts inspection of health care records to certain circumstances. See AGO 82-12, p.
3 (opining that in Nevada there is strong public policy that the secrets of a person's body are very
private and confidential and any intrusion in the interest of public health or adjudication is narrowly
circumscribed). As set forth below, other jurisdictions have extended this protection to Autopsy
Reports. Additionally, this position has been outright adopted in other jurisdictions. Globe
Newspaper Co. v, Chief Medical Exam’r, 404 Mass. 132, 135, 533 N.E.2d 1356, 1358 (1989)
addressed the public policy favoring confidentiality as to medical data about a person’s body. Like
the legal analysis in AG 82-12, thai case emphasized that the policy is evident in the confidentiality
of hospital records, records pertaining to venereal disease, records concerning Reyes Syndrome and
reports of infectious disease. Ultimately, the case held that Autopsy Reports contain medical
information, are diagnostic in nature and contain intimate details about a person’s body and medical
information and are exempt from disclosure. The Supreme Court of South Carolina also holds that
Autopsy Reports are incorporated into the meaning of a medical record. Perry v, Bullock, 409 S.C.
137, 142, 761 8.B.2d 251, 253 (2014). In Perry, the court stated:

[T]he medical information gained from the autopsy and indicated in

the report is not confined to how the decedent died. Instead, an

autopsy, which is performed by a medical doctor, is a thorough and

invasive inquiry into the body of the decedent which reveals extensive

medical information, such as the presence of any diseases or

medications and any evidence of treatments received, regardless of
whether that information pertained to the cause of death.

Page 14 of 29
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Likewise, the Nevada Attorney General also opined:

While cognizant that public inspection is the rule and secrecy the
exception, we can ascertain no public interest in disclosure
sufficient to outweigh the public policy of confidentiality of
personal medical information. The fact that a person dies in an
accident, is drowned, or meets his death in any of a number of
ways which may require an autopsy is no justification for enabling
public knowledge of that which was closely guarded throughout |
his lifetime.

AGO 82-12,p. 3.

While it is not necessary to change the meaning of “health records™” in Nevada to include
Autopsy Reports, it is clear that the protection of such information pursuant to policy and law
logically apples to Autopsy Reports. Since the vast majority of subject matter in an Autopsy Report
consists of medical and health information, and HIPAA and Nevada law limit dissemination of such
information, it is logical to limit the release to the next of kin, consistent with HIPAA’s release to an
executor of an estate. Autopsy Reports contain the sensitive medical and personal information that
the law protects in other contexts and, therefore, in the context of Autopsy Reports it only makes
sense that the privacy interests also outweigh public dissemination.

2. Other Nevada Laws Protect Privacy Interests in Subject Matter
Contained in an Autopsy Report

Other Nevada statutes demonstrate the public policy behind confidentiality of the type of
subject matter in an Autopsy Report.

As discussed in detail previously, with respect to juveniles, the law closely guards the release
of information relating to children. See NRS Chapter 432B, particularly § 432B.407(6), supra. The
public policy of closely guarding information relating to children is also evident in the laws
protecting juvenile justice records. See NRS §§ 62H.020 (limitation on the publication of name or

race of child and nature of charges); 62H.025 (confidentiality and limited release of juvenile justice

THealth care récords™ means any reporis, notes, orders, photographs, X-rays or other recorded data orinformation.
whether maintainied in written, électronic orother form which is received or produced by aprovider of health care, or
any person employed by a provider of health care, and contains information relating to the medical history, examination,
diagnosis or freatment of the patient. NRS 629.021.
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information); 62H.100-170 (procedure for sealing criminal records of a child); 62H.210-220
(juvenile justice information collected by DFS has restricted public access).

The law protects other subject matter that may be included in Autopsy Reports. One
example is the release of data contained in vital statistics. NRS 440,170 restricts disclosure of data
contained in vital statistics except as authorized by statute or the State Board of Health. In other
words, the public does not have the right of access to this information. As discussed in AGO 82-12,
details about vital statistics is consistent with information in Autopsy Reports,

Another area of protection is with respect to death certificates. The public’s access to death
certificates is limifed under certain circumstances. NRS 440.650(2) restricts the issuance of'a
certified copy of a record of death by State Registrar unless the applicant has a direct and tangible
interest in the manner recorded. Additionally, NAC 440.021(1)(b) states that the State Registrar
may allow examination of a certificate if it is determined not to contain confidential information, or
the disclosure would not constitute an unwarranted invasion of privacy which would result in
irreparable harm to the person named on the certificate or members of the immediate family. See
AGO 82-12, p. 3. Logically, if access to a death certificate is not open to the public, neither should
an Autopsy Report,

Certain information that may be socially stigmatic should also not be available for public
access. Disclosure of data in vital s‘iatistics indicating that a birth occurred out of wedlock is
prohibited except by court order. See NRS § 440.170(2). Information relating to communicable
disease is confidential medical information which must not be disclosed except under very limited
circumstances. NRS § 441A.220; AGO 82-12, p. 3. Likewise, the case of Haley, 234 P.2d at 927,
recognized “that an individual’s privacy is also an important interest, especially because private and
personal information may be recorded in government files.” Thus the policy imbedded in statutes,
restricting public access to information relating to children, and other subject matter that could be
contained in all Autopsy Reports such as pre-existing illness, sexual or other communicable
diseases, terminal illness, drug or alcohol addition, medical information or other details is consistent

with the Coroner’s policy and AGO 82-12 that Autopsy Reports are not for public dissemination.

Page 16 of 29

211



CoR . - U . O N 7" I o™

27
28

Autopsy Reports contain very private, personal and sensitive information, that decedent’s, when
they were alive, or their grieving families, may not want publicly exploited.

3. ABS57 Demonstrates Legislative Intent to Protect the Privacy Interests in
Autopsy Reports

ABS57 was introduced and enrolled by the 2017 Nevada Legislature, A.B, 57, 79" Sess.

(Nev. 2017), attached hereto as Exhibit B. It became effective on July 1, 2017 and did two things.
First, it made provisions relating to notification of a death consistent with NRS 451.024, which
provides a hierarchy as to who has the right to the body after death. as well as listing certain other
persons who may be notified to include parents. adult children. guardian or custodian. Second. it
also provided that this very group of persons may be provided a copy of the report of the coroner
regardless of whether they had the right to the body under NRS 451.024. Id. It is this second
change that is relevant to this case for it is further evidence that Autopsy Reports are confidential but
may be released to specific persons consisting of the person with the right to the body, parents, adult
children, guardians and custodians,

ABS57 was discussed at the Meeting of the Assembly Committee on Government Affairs on
February 16, 2017. Coroner John Fudenberg was present as were representatives of other public
entities, private citizens, and the Nevada Press Association. The RJ was not present and the Nevada
Press Association did not present testimony or documentation.®

The language in AB 57 that references the release of a report to the parents, adult children,
guardians or custodians, whether or not they have the right to the body under NRS 451.024 is based
on the principle that the reports of coroners in Nevada are not for public acéess. and as a matter of
practice are generally released only to next of kin. Note that Washoe and Elko Counties have the

same policy as the Clark county Coroner.® In other words, the practice of the Coroner with respect

¥ Revised provisions relating to coroners: Hearing on A.B. 57 Before the Assenib. Comm. On GOv't Affairs, 2017 Leg,,
79" Sess. 12 (Nev., Mar. 8, 2017) (statement of John Fudenberg, Coroner, Office of the Coroner/Medical Examiner,
Clark County,
*The Coroner’s policy of limiting the disclosure of Autopsy Reports fo next of kin is consistent: with other counties in
the State of Nevada. Se¢ Washoe County Code 35.160(4) for the purpose of demonstrating that the Washoe County
Coroner has adopted the samé practice as the Coroner, and www . washoecounty.us./coroner/fag/autopsy._report.plip.
For Efke County see  www.elkosheriff.com/coroner html (reports generated by the Elke County Coroner's Office are
not subject to public view. These reports are available to the legal next of kin but only at the conclysion of the
investigation (including district attorney”s.review) and upon written reguest, and appropriate fees being forwarded. The
reports do not included protected health information and reports or documents obtained from other agencies.)
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to the limited release of Autopsy Reports to next of kin was implied, accepted and incorporated into
AB 57. AB 57 then expanded this practice to include a specific enumerated group of individuals.

Exhibit A, 49 15-17. This is discussed at a legislative hearing.

We have been working on this bill for well over a year. [ want to thank
Rose Floyd. She is in Las Vegas today. She will be testifying in
support. Rose tragically lost three family members in 2015, As a result
of old statutes, she had problems with being notified and potentially
receiving copies of the Office of the Coroner/Medical Examiner reports
at the time because she was not considered legal next of kin. Her
daughter’s next of kin was her husband, who was the suspect in the
murder. This bill will take care of that issue. Additionally, it will
ensure that coroners statewide will be allowed to release reports to
someone who is not necessarily the legal next of kin when the legal
next of kin is a suspect in the death, Needless to say, this is a no-
brainer. The nonlegal next of kin under these circumstances should be
entitled to reports of their family members, (emphasis added)'”

& & &

Under the circumstances, if the legal next of kin is the suspect, then the
nonlegal next of kin ~ the parents in this scenario — would be entitled to
the report. A real-life example, Rose Floyd’s daughter and two other
family members were murdered by her daughter’s husband. By law,
the daughter’s husband was the legal next of kin, so Rose was not
notified right away. This will minimize that from happening in the
future.

Rose would not have been entitled to receive coroner’s reports because
she was not the legal next of kin. Ido not want to speak for the other
16 counties in the state, but in Clark County under these circumstances,
we would release the reports to her although it is not clearly outlined in
statute. In section 3, subsection 2, the bill allows us to legally release
the reports to her as the nonlegal next of kin when the legal next of kin
is a suspect in a murder."!

ABS57 was not expanded to allow release to just anyboedy (unless pursuant to NRS 451.024);
not the press-and not the general public. This is consistent with well-settled application of statutory

interpretation in Nevada. When the legislature specifically includes or enumerates particular things,

it must be interpreted to mean that all other things were intended to be excluded. Ramsey v. City of

0 Revised provisions relating to coroners: Hearing on A.B. 57 Before the Assemb, Comm. On GOv't Affairs, 2017
Leg., 79™ Sess. 4 (Nev., Mar, 8, 2017) (statemerit of John Fudenberg, Coroner, Office of the Coroner/Medical Examiner,
Clark County. _
" Revised provisions relating to coroners: Hearing on A.B. 57 Before the Assemb, Comm. On GOv't Affairs, 2017
Leg., 79" Sess. 5 (Nev., Mar. 8, 2017} (statement of John Pudenberg, Coroner, Office of the Coroner/Medical Examiner,
Clark County.
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N. Las Vegas, 392 P.3d 614, 619 (Nev. 2017) (the maxim expressio unius est exclusio alterius the
expression of one thing is the exclusion of another, long adhered fo in this state, instructs that the
failure to acknowledge or include one thing demonstrates the intent to exclude, or allow no other);

Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.3d 237, 246 (1967) (the principle has been repeatedly

confirmed in Nevada): Silvers v. Sony Pictures Entm’t, Inc., 402 F.3d 881, 885 (9th Cir. 2005)

(under traditional principles of statutory interpretation, the doctrine creates the presumption that
when a statute designates certain persons, things, or manners of operation, all omissions should be
understoad as exclusions, citation omitted).

The Nevada Legislature could have stated that Autopsy Reports were open to the public and
not confidential, but it did not do that. Instead, AB57 furthered the policy of coroners in Nevada by
accepting the limited release of the reports to the immediate next of kin and then providing that
certain other persons associated with the decedent may also receive a report. The reason for
specifying other persons related to the decedent was so that, in the event the direct next of kin under
NRS 451.024 was responsible for the death of a loved one. other next of kin would be able to be
notified and obtain an Autopsy Report. By enumerating such a small number of individuals entitled
to notification and a report, AB57 recognizes and respects the privacy interests in information
pertaining to a decedent and its family.

Thus, AB 57, now statutory law, is consistent with the Coroner’s release of Autopsy Reports
and clearly demonstrates that these reports are not for public disclosure. AB 57 all but explicitly
states that Autopsy Reports are not for public disclosure, and further demonstrates that the privacy
interests in the Autopsy Report by limiting dissemination to a specific persons associated with the
decedent.

4, Other Jurisdictions Respect Privacy Interest in Autopsy Reporis

As the RJ points out, some states treat Autopsy Reports as public record available for public
access. However, many jurisdictions respect the privacy interests and classify them as confidential
but subject to release to certain specified individuals, such as the next of kin, which does not include

the media or the general public. In the case of Reid v. Pierce County. 136 Wash, 2d 195, 198. 961

P.2d 333, 335 (1998), relatives of deceased persons sued a county for common law invasion of
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privacy with respect to allegations of appropriation and display of photographs of deceased relatives.
In that case the court discussed the privacy interest in autopsy records and held that: “...the
immediate relatives of a decedent have a protectable privacy interest in the autopsy records.of the
decedent. That protectable privacy interest is grounded in maintaining the dignity of the deceased.”

Id. at 212, 342; see also Galvin v. Freedom of Info. Com., 201 Conn. 448, 461,518 A.2d 64, 71

(1986) (autopsy reports are not accessible to the general public as information in autopsy reports
could cause embarrassment or unwanted attention to the family of the deceased); Larry S. Baker,

P.C. v. City of Westland, 627 N.W.2d 27, 15 (Mich.App. 2001)'? (notions of privacy in state law

applied to deceased individuals and their families and outweighed public interest in accidents and
injuries information).

Statutes in other jurisdictions also exempt Autopsy Report from public disclosure except to
certain specified persons such as next of kin. See lowa Code § 22.7(41) (Iowa) (expressly exempts
autopsy reports from disclosure except to the decedent’s immediate next of kin); Mass. Ann. Laws
ch. 38, § 2 (Massachusetts) (the chief medical examiner is required to promulgate rules for the
disclosure of autopsy repotts, which are deemed not to be public records, to those who are legally
entitled to receive them); N.H. Rev. Stat. Ann. § 611-B:21,IIT (New Hampshire) (autopsy reports are
confidential, but available to the next of kin, law enforcement, decedent’s physician and
organizations for education or research): N.D. Cent. Code § 23-01-05.5 (North Dakota) (autopsy
reports are confidential but may be disclosed to certain specified persons such as next of kin); Okla.
Stat. tit. 63, § 949(D) (Oklahoma) (reports of medical examiner may be furnished to next of kin or
others having need upon written statement); Or. Rev. Stat. Ann. § 146.035(5)(a) (Oregon) (autopsy
reports are generally exempt from public disclosure except next of kin or person liable for the death
may examine copies of the autopsy report); Utah Code Ann. § 26-4-17(3) (Utah) (despite being
confidential medical examiner shall deliver copies of reports to next of kin or decedent’s physicians
upon request); Wash. Rev. Code Ann. § 68.50.105 (Washington) (autopsy reports are confidential,
but available to certain specified persons such as family members, decedent’s physicians or law

enforcement).

2 Distinguishing Swickard v, Wavne Medical Examiner, 475 N.W.2d 304 (1991}, cited by the RJ.
Page 20 of 29
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Consistent with Nevada legislative intent, these out of state statutes further demonstrate that
the privacy interests clearly outweigh public access. Further, they validate and reinforce the legal
analysis in AGO 82-12, and the policy of the Coroner, with respect to the release of Autopsy
Reports. |

D. The Coroner’s Compliance with NRS 239.0107 is Not Deficient

1. AGOQ 82-12 constitutes legal authority for nondisclosure of
Autopsy Repoits.

NRS 239.0107(1)(d) states that if the governmental entity must deny a request for a record
on grounds of confidentiality, it must state in writing notice of that fact and a citation to a specific
statute or legal authority that makes the record confidential.

The RJ claims that AGO 82-12 is not a legal authority justifying nondisclosure of the Autopsy
Reports, is not binding authority and is outdated. To suggest the AGO 82-12 is not legal authority is
incorrect. When one actually reads AGO 82-12, it becomes obvious that it contains thorough legal
analysis with respect to the issue of public disclosure of Autopsy Reports. The basis for the
conclusion of the opinion is Nevada statutory law and laws of other jurisdictions adopting policy
protectioﬁs applicable to the type of subject matter contained within the Autopsy Reports. AGO 82-
12,p. 3.

Importantly, AGO 82-12 also opinions what information should be public:

The official register, labeled ‘Coroner Register,” sets forth the
fulfillment of the coroner’s statutory duties including identification
of the dead person, inventory of any personal property of the
deceased, disposal of the remains, notification of the next of kin
and the date and cause of death.... Thus, the apparent intent is to
have a register, open to public inspection, and a file containing
detailed medical information maintained away from the public eye.

AGO 82-12, p. 2-3. The Coroner’s preparation and release of the spreadsheets on April 13, 2017
and May 9, 2017 are consistent with this analysis. The legal analysis in the AGO is the best logical
way to address Autopsy Reports in the context of NPRA.

Specifically, AGO 82-12 analyzes whether an Autopsy Report is a public record and

| concludes in the affirmative. The analysis then goes into detail as to whether it is subject to public

inspection. The opinion also analyzes NRS 239.010, which states that unless otherwise determined
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confidential by law a record is open to public inspection. The opinion acknowledged that the
Autopsy Reports have not been declared to be confidential. AGO 82-12, p. 2. However, it cited to
laws of other states where public policy constituted grounds for denial of public inspection. The
opinion then analyzes Nevada statutes that as a matter of public policy make certain medical/health
related matters confidential or of limited disclosure (reporting of venereal disease. doctor-patient
privilege, health care records and medical history, as discussed previously herein), Since
medical/health matters are included in Autopsy Reports, the opinion concluded that public policy
constituted grounds for denial of public inspection. AGO 82-12, p. 3.
AGO 82-12 foreshadowed future rulings of the Nevada Supreme Court when it applied the
balancing test and concluded that the privacy interests would outweigh the public’s right to access.
Specifically, the opinion states:
While cognizant that public inspection is the rule and secrecy the
exception, we can ascertain no public interest in disclosure sufficient
to outweigh the public policy of confidentiality of personal medical
information. The fact that a person dies in an aceident, is no
justification for enabling public knowledge of that which was closely
guarded throughout his lifetime.

AGO 82-12p. 3.

While the RJ cites to law stating an Attorney General Opinion is not binding on the court,
such opinions provide legal interpretations on important areas of law, such as public record and open
meeting law, and are of assistance to state and local agencies. In fact, in the case of Donrey v.
Bradshaw, 106 Nev. at 636, 798 P.2d at 148, the Nevada Supreme Court gave credence to an Attorney

General Opinion when it recognized public policy considerations in 83 Op. Att'y Gen. 3 (1983)

relating to the disclosure of a police report.

With respect to the allegation that the AGO is outdated, that argurnent is also incorrect,
While NPRA has becoime more comprehensive and consistent with the policy of open and
transparent government, laws and policy pertaining to the subject matter and information contained
in an Autopsy Report, particularly as they related to health information and review of juvenile

deaths, have become more strict, detailed and comprehensive in terms of confidentiality. Thisis -
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evident with HIPAA and CAPTA, both of which became federal law in 1996, 14 years after the
AGQO, and NRS 432B.407 was not enacted until 2003,

This issue is riot the first time the RJ has made a records request for Autopsy Reports. In
fact, the RJ has made such requests many times and many times the Coroner has cited to the legal
analysis in AGO 82-12 as the legal basis for nondisclosure. Exhibit A, 1§ 5-6. Even if it were
determined that citing AGO 82-12 is not a legal basis for nondisclosure, the RJ has become familiar
with the issue over the years and it has sufficient information to present its full legal argument, as it

has done so in its opening brief. See Reno Newspapers. 127 Nev. at 881, 266 P.3d at 629 (when

addressing documents withheld it stated that Vaughn index not required when requesting party has
sufficient information to present a full legal argument).

Likewise, if it were determined that citing AGO 82-12 in response to the April 13, 2017
request did not constitute legal authority for nondisclosure, such a defect was surely cured on May
26, 2017 when the D.A.’s Office responded to the formal request dated May 23, 2017 by the RJ’s
attorney.'® In its response on May 26, 2017, the D.A.’s Office practically mirrored the legal analysis
in AGO 82-12 with similar arguments that statutory provisions demonstrate that public policy
supports the limited disclosure of medical information, which is contained in Autopsy Reports.

2. The RJ asserts that the Coroner did not cite to NRS 432B.407(6) in a
timely fashion.

RJ complains that the Coroner did not cite to NRS 432B.407 timely, when it first responded
to the request on April 13, 2017. However, it was not apparent that the RJ was trying to use the
Coroner to obtain confidential information acquired by the CDR team until the May 8, 2017 email
from Mr. Joseph to Mr. Fudenberg and the May 23, 2017 correspondence from the RI’s attorney.
Exhibit A, § 7; LVRJ 027. Onee the “red flag” was raised it became apparent it was imperative that
the Coroner assert the privilege, as it did in its response dated May 26, 2017 (LVRJ 032 - NRS
432B.407 privilege applies to Coroner participation on CDR team), and thereafter on May 31, 2017

3 After being denied the Autopsy Reports, being provided AGO 8212, two sets of spreadsheets, a meeting with Coroner
Fudenberg, the RJ, on May 23, 2017, essentially renewed its request via correspondence by ils attorney.

Page 23 of 29

218




O e N O L B W N e

[ R S T e et e T e T T S e

(LVRIJ 072 - reports subject to the privilege would not be redacted) and on July 9, 2017 (LVRJ 080-
082 — non CDR cases are not subject to privilege).

After the RJ asked for redacted Autopsy Reports on May 26, 2017, and due to the RI's
attempt to use the Coroner as a way to obtain privileged information relating to children, the
Coroner had to determine what juvenile death cases were not reviewed by the CDR. This took
several weeks since the request on April 13, 2017 entailed cases going back to January 2012, of
which there are hundreds. It was detérmined that all of the cases listed in the RJ’s emails on May
31, 2017 and June 13-2017 that involved the Coroner were reviewed by the CDR. With respect to
the RJ’s original request of reports going back to January 2012, the vast majority of the cases were
reviewed by CDR. Those that did not go to the CDR were provided to the RJ on July 9, 2017 when
the information was available. LVRJ 080-082. Exhibit A, 9 10.

When the Coroner became aware of the RI”s motivation to use the Coroner as a means to get
around CDR protections, the Coroner had no choice but to invoke the CDR privilege to guard
against the release of confidential information about children. Further, by not invoking the privilege
it places at risk the County’s eligibility for federal funding.

3. Redacted Sample Autopsy Reports Provided to the RJ

The RJ complains that the Coroner did not provide sufficient legal basis for the redaction of

language in the sample Autopsy Reports provided. That is simply not true. First, the three samples
provided on July 11, 2017 were provided only as a courtesy for the RJ to determine whether it
wanted the Coroner to proceed redacting the reports that did not go to CDR. Second, a detailed legal
basis for the redaction was provided that made it crystal clear that the medical information was what
was redacted from the sample redacted reports. LVRJ 087-088. Third, through communications
between the Coroner and the RJ over the last few months, and over the years, the RJ has been
informed as to the Coroner’s policy which protects medical and health information contained in
these Autopsy Reports, which is largely the legal analysis on which AGO 82-12 sets forth its basis
against disclosure. Exhibit A, 19 5-6.

As stated, this is not the first time the RJ has dealt with this issue. Mr. Fudenberg has been
the assistant coroner and the Coroner for the past 14 years and over the years received dozens of
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requests for Autopsy Reports from the media, including the RJ. The Coroner’s policy with respect
to the release of the reports and the reasoning in AG §2-12 has been provided and explained to
reporters, including those from the RJ many times. '* Exhibit A. §94-5. AGO 82-12 has been
provided many times. The RJ has sufficient information and more than enough familiarity with

NPRA to make a legal argument. This consistent with the ruling in Gibbons, which dealt with the

non-disclosure of a record, not a redacted record:
While requester may generally be entitled to a log, it would be
unnecessary when “the requesting party has sufficient information to
meaningfully contest the claim of confidentiality without a log™, “...
It is sufficient to simply explain that in most cases, in order to preserve
a fair adversarial environment, this log should contain, at a minimum,
a general factual description of each record withheld and a specific
explanation for nondisclosure.”
Id. at 883, 629. The email dated July 11, 2017 to the RJ clearly states what the subject matter is
that was redacted and why. LVRJ 087-088.

The RJ also complains that the redacted reports were overly redacted.'S However, redaction
was consistent with Nevada Supreme Court cases. AGO 82-12 and public policy limiting publicity
of health information. NRS 239.010(3) provides that the governmental entity shall not deny a
request for a record that contains confidential information if the entity can redact, delete, conceal or
separate the confidential information from the non-confidential information.

While the Coroner “can™ redact the Autopsy Reports on child deaths that were not reviewed by
the CDR, the redacted material will largely consist of medical and health information which is the
basis for the non-disclosure to begin with, Additionally, the information in the redacted reports will
consist of the public information on the spreadsheets already provided to the Coroner.

4. The RI’s Waiver Argument Fails
As a result of the Coroner’s alleged defective notice under NRS 239.0107, as claimed by the

RJ which the Coroner has established as unfounded, as set forth above, the RJ says that the Coroner

“The RJ's knowledge of this issue is demonstrated by the fact that the request it made for the homicides garlier this year
was limited to.the public data included in the spreadsheets,
¥ 1f simply the name of the decedent was deleted from the report and the fealth information remained, the private health
information on the report could be linked 1o the name of the decedent based on data availabie to the public, which
violates-publie policy.
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has waived its ability to assert a privilege or position of nondisclosure. There is not a provision in
NPRA for a waiver, except in NRS 239.052 where it states the public entity may waive a fee.

The RI references an Eighth Judicial District Court Order from one of its own cases!® in
suppott of this argument. However, reference to that case, even for instructive purposes, is flawed
as in that case more than 45 days passed after the request was made and the public entity essentially
failed to respond at all until a lawsuit was filed. Decl. of Margaret A. McLetchie, Ex. 1, p.2. 991, 3,
4, 5. Ifthat is the case, then that fact alone is so distinguishable from the present ease it is hardly
worth mentioning. In the present case the Coroner and the D.A."s Office responded timely, and, in
some cases immediately, after receiving emails relating to requests from the RJ.'7 Further, the RJ
wants us to believe that the Court in Case No. A-17-750151-W determined the records should be
disclosed solely on the school district’s failure to respond as required by NRS 239.0107, and due to
notice deficiencies the school district waived its right to assert a privilege. Importantly, the failure to
timely assert a claim of confidentiality was not in itself sufficient to be the basis of the Court Oyder.
The Order does not even mention a waiver and addresses substantive reasons for disclosure. Decl.
of Margaret A, McLetchie, Ex, 1, p.5, 19 32 (CCSD failed to prove by a preponderance of evidence
that the records were confidential), 33 (CCSD filed to establish privacy interests outweigh interest in
disclosure).

Even if it were assumed that the Coroner’s notice was technically not compliant with NRS
239.0107, to suggest that alone is the basis for disclosure is inaccurate and would be unfair to
families of decedents, undermine confidentiality limitations relating to information about children,
confrary to public policy with respect to protecting medical and health, and place the County’s
eligibility for federal grants under CAPTA at risk.

/ / /
/ / /

16 { as Vegas Review-Journal v, Clark County School District, Dist. Ct. Case No. A-17-750151-W,

17 Ser LYRJ 002-003 (Coroner cited to AGO 82-12 and provided initial spreadsheets within hours of April 13, 2017
request); RJ 018 (D.A, Office responded to RJ the following day); Exhibit A, 7 (Coroner Fudenberg met personally
with RJ reporters oft a Sunday); LYRY 031:033 (D.A. Office responded three days after renewed request in May 23,
2017 correspondence from RJ attorney); LVRI 072 (D.A. Office responded to May 26, 2017 request for rédacted
records 3 business days later); LVRI 080-082 (D.A. Office responded to RI™s request for update two days later).
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E. Public Record Fees

The RJ asserts that NRS 239.055, which provides for an additional fee when extraordinary
use of personnel or resources is required, limits costs associated with extraordinary use of personinel
up to 50 cents per page. While it does not make sense that actual costs for extraordinary use of
personnel can’t exceed 50 cents per age, it appears that this interpretation is reasonable with the
plain language of the statute, which was amended to include the 50 cent limitation in 2013,

The RJ also asserts that the Coroner is trying to charge for the cost of determining whether or
not to redaet information based on grounds of conﬁdentiality. This is not true. The Coroner has
determined, based on AGO 82-12, public policy, and Nevada law, what material should be redacted.
It already knows. Thus, the RI’s reliance on another Order in one of its cases in Eighth Judicial
District Court Case No. A543861'" is inapplicable in this context. It is the exercise of studying the
document and identifying the information itself in the document and redacting it that constitutes
extraordinary use of personnel.

NRS 239.052 allows the governmental entity to charge a fee for copying public records.
NRS 239.055 allows an additional fee to be charged when “extraordinary use of personnel ... is
required by the public entity.” The term “extraordinary use of personnel” is not discussed by statute,
but as a guideline AGO 2002-32 opines that that expending staff time of more than thirty minutes
may constitute extraordinary use. As discussed, review of individual Autopsy Reports for redaction
of health information requires expertise and knowledge of the subject matter, public policy and the
law. Tt is not suitable for inexperienced employees or those not involved in the gutopsy
investigation, or familiar with the autopsy reports and what they contain. and public policy. It has
been determined that by using the appropriately qualified personnel. 4-5 reports could be redacted in
one hour and it would take about 8-10 hours to redact reports on czises not reviewed by the CDR,
thus constituting extraordinary use of personnel. Exhibit A, ] 10-12.

The RJ request potentially requires the Coroner to review and redact numerous Autopsy
Reports. Thus, 50 cents per page for extraordinary use of personnel is certainly reasonable based on

actual costs incurred. Further, if done in accordance with law and policy, redaction of an Autopsy

# Gray v. Clark County School District, et. al., Dist. Ct. Case No. AS43861.
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Report will not contain much information, if any, in addition to that provided on the spreadsheets,
for which the Coroner is waiving NRS 239.052 fees.

The actual costs for the Coroner’s Office is $1.00 per page. Each Autopsy Report is
approximately 10 pages long. Therefore, if the RJ’s interpretation of NRS 239.055 is true, the actual
cost, pursuant to NRS 239.052 is $1per page and .030 per page for production of the redacted
Autopsy Reports for extraordinary use of personnel, rather than the $45.00 hourly rate. Again, the
Coroner waives the fees associated with the spreadsheets and redacted reports that have already been
provided. Exhibit A, § 13-14.

F. Attorneys’ Fees are Not Warranted

Pursuant to NRS 239.012, the Coroner cannot be liable for fees, no matter the Court’s decision
on the RI’s Petition. That statute provides:

Immunity for good faith disclosure or refusal to disclose information.
A public officer or employee who acts in good faith in disclosing or
refusing to disclose information and the employer of the public officer
or employee are immune from liability for damages, either to the
requester or to the person whom the information concerns.

NRS § 239.012.

The Coroner has-acted in good faith with respect to the RJ’s request for Autopsy Reports of
juvenile deaths going back to January 2012. The Coroner has responded timely, maintained open
and professional communication, provided spreadsheets consisting of public data relating to these
deaths, and provided continuous discussion regarding the legal basis for non-disclosure. One
especial point of contention of the RJ is the Coroner’s reliance on AGO 82-12. However this is

addressed in Cannon v. Taylor, 88 Nev. 89, 92, 493 P.2d 1313, 1314 (1972) (where government

officials are entitled to rely on opinions of the Attorney General, and do so in good faith, they are
not responsible for damages if the opinion is mistaken).'?

Therefore, the Coroner is immune from liability for damages. even if that damage is in the
form of attorney’s fees and costs for which there is no specific statutory entitlement. Accordingly, the

LVRIs claim for attorney’s fees and costs must be denied.

¥ The Nevada Revised Statutes, classified, arranged, revised, indexed and published by the Legislative Counsel Bureau,
include Attorney General Opinions s lst of legal references to a statute. This is particularly true with NRS 239,010,
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IV. CONLUSION

Based on the foregoing, the Coroner respectfully requests that this Court deny the RI’s
Petition for Writ of Mandamus on the following grounds:

1. The Coroner has established by a preponderance of the evidence that the Autopsy Reports
involving cases reviewed by the CDR are privileged pursuant to NRS 432B.407; and

2. That with respect to all Autopsy Reports, the application of the balance of interest test
demonstrates that the privacy interests in Autopsy Reports clearly outweighs the public interest.

DATED this 29" day of August, 2017.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

stmct Attomey
State Bar No. 005101
500 South Grand Central Pkwy. 5% Flr.
Las Vegas, Nevada 89155-2215
Attorney for Defendant
Clark County Coroner Medical Examiner

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Office of the Clark County District Attorney
and that on this 30" day of August, 2017, I served a true and correct copy of the foregoing
RESPONSE TO PETITION AND MEMORANDUM SUPPORTING WRIT FOR
MANDAMUS FOR ACCESS TO AUTOPSY REPORTS OF JUVENILE DEATHS (United
States District Court Pacer System or the Eighth Judicial District Wiznet), by e-mailing the same to
the following recipients. Service of the foregoing document by e-mail is in place of service via the
United States Postal Service.

Margaret A. McLetchie, Esq,
Alina M. Shell, Esq.

McLetchie Shell LLC
701 East Bridger Avenue #520

Las Vegas, NV 89101
Q.\ WOl \AQQ,Q..

A{torney Jor Petmoner
wliti .
An Employee of the Clark County District Attorney’s
Office ~ Civil Divigion
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DECLARATION OF JOHN FUDENBERG
John Fudenberg makes the following declaration:

That 1 am the Clark County Coroner / Medical Examiner (“Coroner”) in Clark County,

Nevada and have been 0 since 2015. From 2003 to 2015 I was the; Assistant Coroner in Clark
County.,
2.

That the general duties and purpose of the Coroner are summarized as follows:

a To investigate deaths within Clark County that are violent, suspicious, unexpected or
not natural for the purpose of identifying and reporting on the cause and manner of death.
More specifically, these deaths include those reported to be unattended by a physician,
suicide, poisoning or overdose, occasioned by criminal means, resulting or related to an
accident. The duties of the Coroner are codified in NRS Chapter 259 and Clark County
Code Chapter 2.12.

b. When a death has been reported to the Coroner, in most cases a Coroner investigator
responds to the scene and conducts a medicolegal investigation. The investigator gathers
information from the scene and persons, such as witnesses, law enforcement officers and
family members, identifies the decedent, notifies the next of kin, and secures property found
on or about the decedent. The investigation often entails obtaining medical records or health
information of the decedent. In most cases the body is transported to the Coroner’s Office
and the investigator presents its investigative information to the Coroner medical examiner
assigned to the case.

¢, The medical examiners are forensic pathologists who conduct examinations of the
body of a decedent. The medical examiner’s review includes investigative findings, medical
records, and health history prior to commencing the exam. Most often an autopsy is
conducted. An autopsy involves a complete physical examination, internally and externally,
on the decedent. The exam consists of examining organs, taking histolngy and blood
samples, and reviewing lab results of said samples. Based on the investigative findings and -
autopsy, it is the responsibility of the medical examiner to determine the cause and manner of
death,

d. The manner of death is the method by which someone died. The five manners of
death are homicide, suicide, natural, accident and undetermined. The cause of death
constitutes the ¢ircumstance that mggers a death suich as a gunshot wound, heart attack, or
drug overdose. The medical examiner documents its findings, including the cause and
manner of death in an autopsy report (*Autopsy Report”),

e. After the autopsy is complete, the body of a decedent is released to a mortuary and
the person ‘with rights to the body takes over the handling of the body. The death of the
decedent, including the cause and manner are documented in a death certificate which are
generated and maintained by the Department of Vital Statistics.

That-Autopsy Reports geperally include the following information:
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a. The findings resulting from the autopsy, including those related to the findings as to
the cause and manner of death of the decedent. Along with the cause and matmer of death,
the name, age, sex, race, gender and date of death are identified.

b. A description of the external examination is described in the Autopsy Report, which
includes an analysis as to the medical/health status or condition of the exterior of different
parts of the body. These findings could range from observations about the genitalia to recent
medieal treatment to a hidden tattoo.

c. Findings related to the internal examination are also included in the report. This
includes radiographic findings as well as detailed descriptions and medical evaluations of the
condition of the internal exam which may include the neck (i.e. thyroid, cricoid, prevertebral
tissue and muscles); cardiovascular system {i.e. aorta, coronary arteries, heart); respiratory
system (i.e. treachea, major bronchi, pulmonary vessels, lungs); hepatobiliary system (i.c.
liver); hemolymphatic system (i.e. spleen); gastrointestinal system (i.e. esophagus, stomach,
appendix, intestines); genitourinary system (i.e. renal and genetalia); endocrine system (i.e.
thyroid and adrenal glands); central nervous system (i.e. brain).

d. The fluids, tissue and organ samples retained and submitted for testing are also
included in the report along with the types of tests ordered. The test results and any
microscopic examinations are also be included.

e. Descriptions of individual injuries, references to specific medical records, specific
medical or health information and personal characteristics about the decedent is also included
in the Autopsy Report. This could include the sexual orientation of the decedent, pre-
existing conditions and other types of disease such as hepatitis, venereal, HIV, liver, cancer,
mental illness, or drug or alcohol addiction, or overdoses. This information may not be
publicly known, or desired by the decedent or its family to be public, and its dissemination
may result in unwanted social stigmas.

4. The Coroner’s policy with respect to the release of Autopsy Repor’r; is to release them, upon
request, to the legal next of kin, an;@administrator or executor of an estate, law enforcement officers
in performing their official duties, and pursuant to a subpoena. The Coroner’s policy not to release
the Autopsy Reports to the general public, and to limit the release to private individuals (except
pursuant to a subpoena) is based on the reasons set forth in Attorney General Opinion, 82-12 (“AGO
82-127), This AG Opinion, opines that the Autopsy Report is a public record but is not for public
dissemination. This opinion is based on public policy and laws protecting the release of certain
information relating to a person’s body, mostly medical and health information. It also opines that
material, such as identification of decedent, date of death, cause and manner of death, relating to the

fulfillment of the Coroner’s duties is open to the public.
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5. That [ am familiar with the records request that Lag Vegas Revicw»ioumal, “RIM
investigative reporters made to the Coroner’s Office, on or about April 13, 2017, with respect to all
Auntopsy Reports pertaining to deaths of children going back to January 2012, which involves
hundreds of reports. The position the Coroner took with respect to this particular request is
consistent with its policy that Autopsy Reports are not released to the public. In fact, over the years,
RIJ reporters have made dozens of requests for Autopsy Reports and the Coroner’s Office has
consistently taken the same position based on the legal analysis in the AG 82-12, which has been
explained and provided to the RJ many times.

6. [ am also familiar with the communications relating to the RI’s request, and on April 13,

2017, the Coroner’s Office provided a spreadsheet listing the names of all child deaths (plus date of

death, cause and manner of death, gender, race, location of death and age), whether autopsied or not,

that involved the Coroner’s Office from January 2012 to the present.! Release of this information is
consistent with the analysis in AGO 82-12,

7. On Sunday, May 7, 2017, I met in person with RJ investigative reporters Brian Joseph and
Art Kane at the Coroner’s Office. As I discussed their request with them, I tried to understand and
determine what they wanted. As I have with other RJ investigators, [ explained to them the policy
and practice of the Coroner’s Office with respect to the release of the Autopsy Reports. Mr, Joseph
emailed me on May 8, 2017, and in that email said he was trying to match up deaths of children
involved with the Clark County Degar&nem of Child and Family Services with Coroner cases. On
May 9, 2017, I emailed him a spreadsheet consisting of the cases involving children on which the
Coroner performed autopsies. It was my belief that the information I provided on May 9, 2017
would be satisfactory to the investigative reporters. Attached to this Declaration as Attachment [ are
the emails dated May 8-9, 2017 between me and Mt Joseph.

8. Iam familiar with correspondence from Maggie McLetchie, dated May 23, 2017, and Clark
County District Attorney Civil Division Attorney Laura Rehfeldt dated May 26,2017. In the
Cournity’s correspondence dated May 26, 2017, it was stated that the County would consider the

On December 21, 2016, Tnvestigative Reporter Art Kane requested for the same data in the same format for all
homicides going back to Jenuary 1, 2006. The Coroner provided these spreadsheets with same data back to January
2012,
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redaction of Autopsy Reports, if desired by the RJ. Subsequent to that correspondence, on the same
day, the RJ asked for redacted Autopsy Reports and specified approximately126 particular cases.

9. Pursuant to state law, the Coroner is.a representative of the Child Death Review team. The
Coroner has an integral role on the CDR team. Medical Examiner Dr. Alane Olson is the Coroner
representative, and the meetings are held at the Coroner’s Office. Dr. Olson has previously chaired
the team, and actively participates énd represents the Coroner’s Office. Dr. Olson attends the
meeting with the Coroner documents, including the Autopsy Report, and makes a presentation as to
the Coroner’s involvement and investigation in a child death. Dr. Olson explains and presents the
Coroner’s findings, and interprets the Autopsy Report as it relates to each case reviewed by the
Child Death Review committee. Pursuant to state law regarding confidentiality of information
accessed and acquired by that committee, the Coroner’s role on that committee, and the RJ’s
expressed interest in the Department of Family Services cases, it was determined that the Autopsy
Reports of child deaths reviewed by that committee would not be released, even in redacted form, to
the RJ.

10.  After review of approximately126 specific cases listed on Mr. Kane’s email dated May 26,
2017, it was determined that all of those cases involving the Coroner were reviewed by the Child
Death Review team. Iam also familiar with the “priority list” that Mr, Kane submitted in an email
on June 12, 2017 to Laura Rehfeldt. All of the cases on that list that involved the Coroner were also
reviewed by the Child Death Review team. Additionally the Coroner’s Office researched all the
child deaths reviewed by the team going back to January 2012 (consistent with the RJ’s initial
request on April 13, 2017), and it was determined that all but 49 of those cases were reviewed by
the Child Death Review committee. Those 49 cases are listed in an email dated July 11, 2017 from
Laura Rehfeldt to Art Kane. It took several weeks to ascertain thé death cases that were reviewed by
the Child Death Review team.

11.  With respect to the 49 cases not reviewed by the Child Death Review team, and in effort to
provide the RJ with the reports, we took considerable time in contemplating the process of the
redaction of information and decided that, at minimum, the language consisting of medical and
health information should be redacted. The information that was determined would not be redacted

Page 4 of 6

229




O 90 ~N N W A W N e

2Ny R REVNREBERBBE &S0 a6 0 2 5

for the most part comprises that listed on the spreadsheets provided to the RJ onr April 13, 2017 and
May 9, 2017, and facts that, in my judgment, could not be considered private by a family of a
decedent, and not considered private by AG 8212,

12.  The redaction process is tedious and requires employees of appropriate experience, who have
knowledge of the subject matter, and pay attention to detail, It requires more than simple clerical
work as it requires thought and analysis. I participated in the preparation and thought process of the
sample redacted Autopsy Reports provided to RJ investigative réporters. The purpose of providing
the samples was so that the RJ could review the redacted work and determine if they wanted the
remaining Autopsy Reports redacted, that are part of the 49 not reviewed by the Child Death Review
team.

13.  With respect to responding to public records requests that merely require providing copies of
records, the Coroner charges $1.00 per page per copy and $15.00 per compact disk under NRS
239.052.

14,  While I and Laura Rehfeldt intended to perform the mdaétinn of the Autopsy Reports
requested by the RJ that did not go through the Child Death Review team, it was determined that the
County would charge the RJ the hourly rate of $45.00 for extraordinary use of personnel pursuant to
NRS 239.055. $45.00 per hour is commensurable to-the pay rate of a mid-level employee of the
Coroner, such as an investigator. Each Autopsy Report is approximately ten pages, and, based on
the sample redacted reports, it is esﬁmated 4-5 Autopsy Reports could be redacted an hour, Thus, it
would take about 8-10 hours to redact the remaining 49 Autopsy Repotts in cases that were not
reviewed by the Child Death Review team. It was determined not to seek fees for the copies of the
spreadsheets, sample redactions and preliminary work.

15, During the 2015 and 2017 Nevada Legislature Sessions, I served as a lobbyist for Clark
County. [ represented the County’é position with respect to legislation impacting the County and of
interest to the County. I am very familiar with ABS57 which was introduced in the 2017 Session and,
after amendments, became effecﬁvé; on July 1, 2017. AB57 made changes to NRS Chapter 259 that
require a coroner to notify the next of kin with the right to the body of the decedent under NRS
451.024 in that it provided that a caroner may also notify certain other next of kin consisting of
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parents, guardians, adult children or custodians as defined in NRS 432B.060. Additionally, that bill
provided that a copy of the coroner’s report may be released to certain individuals (parents, adult
children, guardian or custodian as defined in NRS 432B.060) regardless of whether they have the
right to the body under NRS 451.024.

116, . Itis my understanding that the policy of the Coroner with respect to limiting dissemination

of Autopsy Repotts to the next of km is consistent with that of other coroners in Nevada. See
Washoe County Code 35.160(4). In fact, this policy and practice was the premise under which AB
57 was adopted.
17. The County supported ABS7 and I testified on its behalf. At no time was there any
discussion or contemplation that the legislation intended for Autopsy Reports to be publicly
released, such as to the RJ.

I declare under penalty of perjury that the foregoing is true and correct. (NRS 53.045)

EXECUTED on this 3 day of August, 2017.

%/ﬂw

Johfi Fudenberg

Page G ol 6

231




ATTACHMENT 1

232



From: John Fudenberg

Sent: Tuesday, May 09, 2017 4:17 PM
To: 'Brian Joseph'

Subject: RE: Following up

Brian,

Please see the requested report.

John Fudenberg, D-ABMDI, Coroner
Clark County Office of the Coroner/Medical Examiner
1704 Pinto Lane
Las Vegas, NV 89106
702-455-3210
fud@ClarkCountyNV.qov
.ClarkCountyNV.qov

Accredited by:
% ‘2‘53@ @wi S
N, "2 &
Ry
(N
LETNrAS

From: Brian Joseph [mailto:bjoseph@reviewjournal.com]
Sent: Monday, May 08, 2017 10:37 AM

To: John Fudenberg

Subject: Following up

Hi, Mr. Fudenberg. Brian Joseph here with the Review-Journal newspaper. You met with Art Kane

and I yesterday morning at your office. It was great speaking with you; you were very helpful.

I'm just following up on some of the outstanding matters we discussed yesterday. You had said you

would send us the report of deceased children under the age of 18 who had been autopsied from
2012 to present. Please send it to me at bjoseph@reviewijournal.com

Second, we had told you about 11 cases we were aware of in which DCFS had produced a child
death disclosure but we could not match them up to the list of deceased children your office had

provided, The attached Zip file, Reviews_but_no_death_records.zip, contains the 11 disclosures we

were unable to match up with your records. You had said you'd be interested in reconciling those

records for us,

Third, we also told you about two child deaths recorded on the LVMPD's homicide log that we were

also unable to match up with your list of deceased children. Both of those names ¢an be found in
2016HomicideLog_final. The two names that we were unable to match were Jasmine Sherfield

233



(page 5) and Henry Martinez (page 4).

Incidentally, we have been able to link up Jasmine Sherfield's information to one of the 11
disclosures mentioned above (2016-10-18_ID-1407241_30-Day.pdf, contained in the Zip-file)

Really appreciate your help. Thank you so much.
Sincerely,

Brian Joseph

Staff reporter, Review-Journal
Office: 702-387-5208

Cell: 916-233-9681

E-mail: bjoseph@reviewjournal.com
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Assembly Bill No. 57-Committee
on Government Affairs

AN ACT relating to coroners; requiring coronérs fo make a
reasonable effort to notify the next of kin who is authorized
to order the burial or cremation of a decedent of the
decedent’s death; authorizing a coroner to notify certain other
persons of the death of the decedent; authorizing a coroner to
provide a coraner’s report to such persons; and providing
other matters properly relating thereto.

Legislative Counsel’s Digest:

Existing law requires a coroner to notify the next of kin of a decedent of the
decedent’s death. (NRS 259.045) Existing law also establishes the order of priority
of persons authorized to order the burial or cremation of the human remains of a
deceased person. (NRS 451.024) Section 3 of this bill requires a coroner to make u
teasonable effort to notify the next of kin who is authorized to order the burial or
cremmation of the human remains-of a decedent of the death of the decedent, Section
3 also authorizes & coroner to notify the parents, guardians, adult children or
custodians of the decedent of the decedent’s death and provide a copy of the report
of the coroner to the Farent,s, guardians, adult children or custodians, ag applicable.
Sections 1 and 2 of this bill make conforming changes. This bill is known as
“Veronica’s Law” affer Veronica Caldwell,

EXPLANATION - Matter in bofdad ltakies is new; matter betwoon brackets fomitted wmesiol} is riateris) to b omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 244,163 is hereby amended to read as follows:

244.163 1. The boards of county commissioners in their
respective counties may create by ordinance the office of the county
coroner, prescribe the qualifications and duties of the county
coroner and make appointments to the office.

2. Any coroner so appointed is governed by the ordinances
pertaining to such office which may be enacted by the board of
county commissioners, and the provisions of NRS 259025 ,
259,045 and 259.150 t0.259.180, inclusive.

3. The boards of county commissioners shall require that the
county coronet muke a reasonable effort to notify a decedent’s next
of kin who is authorized to order the burial or eremation of the
human remains of the decedent pursuant to NRS 451.024 of the
Jact of the decedent’s death without unreasonable delay.

4. For any offense relating to the violation or willful disregard
of such duties or trusts of office as may be specified by the

' 79th Session (2017)
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respective boards of county commissioners, all coroners holding
office by appointment pursuant to this section are subject to such
fines and criminal penalties, including misdemeanor penaities and
removal from office by indictment, accusation or otherwise, as the
ordinance prescribes. This subsection applies to all deputies, agents,
employees and other persons employed by or exercising the powers
and functions of the coroner.

Sec. 2. NRS 259.010 is hereby amended to read as follows:

259010 1. Every county in this State constitutes a coroner’s
district, except a county where a coroner is appointed pursuant to
the provisions of NRS 244,163, ,

2. The provisions of this chapter, except NRS 259.025 ,
259.045 and 259.150 to 259.180, inclusive, do not apply to any
county where a coroner is appointed pursuant to the provisions of
NRS 244.163.

Sec. 3. NRS 259.045 is hereby amended to read as follows:

259045 1. The coroner shall make a reasonuable effort to
notify a decedent’s next of kin who is authorized te order the burial
or cremation of the humar remains of the decedent pursuant to
NRS 451.024 of the fact of the decedent’s death without
unreasonable delay.

2. The coroner may notify the parents, guardians, adult
children or custodians of a decedent of the fuct of the decedent’s
death and provide a copy of the report of the coroner to the
parents, guardians, adulf children or custodians regurdless of
whether they are the next of kin authorized to order the burial or
cremation of the human remains of the decedent pursuant to
NRS 451.024.

3. As used in this section, “custodian” has the meaning
ascribed to it in NRS 432B.060. ;

Sec. 4. This act becomes effective on July 1, 2017.

2 |
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4 Attorney Costs and Expenses Vol. 2,
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Fees and Costs (filed 01/04/18)

Vol. 3,
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Exhibits to Reply to Respondent’s Opposition to Motion
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Exhibit Document Description

6 Legislative History of 1993 Assembly Bill 365
with Additional Selected Exhibits

Vol. 3,
Bates Nos. 608-674

7 March 26, 2015 Public Records Presentation

Vol. 4,
Bates Nos. 675717

8 March 20, 2017 Public Records Request Letter to
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Vol. 5,
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Response
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Vol. 5,
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(filed 01/12/18)

Vol. 5,
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MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300
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Counsel for Petitioner

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS REVIEW-JOURNAL, Case No.: A-17-758501-W

Petitioner, Dept. No.; Department 24

Vs,
PUBLIC RECORDS ACT

APPLICATION PURSUANT TO
CLARK COUNTY OFFICE OF THE NRS § 239.001/ PETITION FOR
CORONER/MEDICAL EXAMINER, WRIT OF MANDAMUS

Respondent. EXPEDITED MATTER PURSUANT

TONEV. REV. STAT. § 239.011

COMES NOW Petitioner the Las Vegas Review-Journal (the “Review-Journal”),
by and through its undersigned counsel, and hereby brings this Petition for Writ of
Mandamus for declaratory and injunctive relief and seeking an order requiring the Clark
Couhty Office of the Coroner/Medical Examiner (the “Coroner’s Office”) to provide
Petitioner access to public records. Petitioner also requests an award for all fees and costs
associated with its efforts to obtain withheld and/or improperly redacted public records as
provided for by Nev. Rev. Stat. § 239.011(2). Further, the Review-Journal respectfully asks
that this matter be expedited pursuant to Nev. Rev. Stat. § 239.011(2).

117
111
111
111
111

Case Number: A-17-758501-W

CLERK OF THE CO
PET W EE“‘W

001




=
X
QO
[
(R]
-
O
=

g
%
:
:

&
:’2
i
g
<§§
E

§
:
§
:
g

[y

O 3 N B W N

10

NN NN NN
®» I 8 L RURNBREBEES s 2o E D

Petitioner hereby alleges as follows:
NATURE OF ACTION

1. Petitioner brings this application for relief pursuant to Nev. Rev.

Stat. § 239.011. See also Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 884, 266 P.3d
623, 630, n.4 (2011).

2. The Review Journal’s application to this court is the proper means
to secure the Coroner’s Office’s compliance with the Nevada Public Records Act. Reno
Newspapers, Inc. v. Gibbons, 127 Nev. 873, 884, 266 P.3d 623, 630 n.4 (2011); see also DR
Partners v. Bd. Of Cty. Comm’rs of Clark Cty., 116 Nev. 616, 621, 6 P.3d 465, 468 (2000)
(citing Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990)) (a writ of
mandamus is the appropriate procedural remedy to compel compliance with the NPRA).

3. Petitioner is entitled to an expedited hearing on this matter pursuant
to Nev. Rev. Stat. § 239.011, which mandates that “the court shall give this matter priority
over other civil matters to which priority is not given by other statutes.”

PARTIES

4. Petitioner, the Review-Journal, a daily newspaper, is the largest
newspaper in Nevada. It is based at 1111 W. Bonanza Road, Las Vegas, Nevada 89125.

5. Respondent is a public agency in the County of Clark, Nevada. The
Coroner’s Office is subject to the Nevada State Public Records Act pursuant to Nev. Rev.
Stat. § 239.005(5)(b).

JURISDICTION AND VENUE

6. This Court has jurisdiction to issue writs of mandamus. Nev.
Const., Art. 6, § 6; Nev. Rev. Stat. § 34.160.

‘ 7. This Court has jurisdiction pursuant to Nev. Rev. Stat. § 239.011,
as the court of Clark County where all relevant public records sought are held.

8. Venue is proper in the Eighth Judicial District Court of Nevada
pursuant to Nev. Rev. Stat, § 239.011. All parties and all relevant actions to this matter were

and are in Clark County, Nevada.
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STANDING

9. Petitioner has standing to pursue this expedited action pursuant to
Nev. Rev. Stat. § 239.010 because public recofds it has requested from Coroner’s Office
have been unjustifiably withheld and the Coroner’s Office is improperly attempting to
charge fees for the collection and review of potentially responsive documents, which is not
permitted by law.,

FACTS

10.  On April 13, 2017, the Las Vegas Review-Journal sent the
Coroner’s Office a request pursuant to the Nevada Public Records Act, Nev. Rev. Stat. §
239.001 ef seq. (the “NPRA”) (the “Request”). (Exh 1, LVRJ006.)

11.  The Request sought all autopsy reports of autopsies conducted of
anyone under the age of 18 conducted from 2012 through the date of the Request (the
“Requested Records”). (Id.)

12.  The Coroner’s Office responded on April 13, 2017. It provided a
spreadsheet with some information (Exh. 1, LVRJ009-14), but refused to provide “autopsy
reports, notes or other documents.” (/d. at LVRJ004.) The Coroner’s Office did not cite any
authority for its refusal to provide these records.

13, The Review-Journal followed up by emailing the Clark County
District Attorney’s Office on April 13, 2017, requesting legal support for the refusal to
provide records. (Exh. 2, LVRJ015-16.)

14. The Coroner’s Office (via the District Attorney’s Office)
responded on April 14, 2017. (Exh. 3; LVRJ0018-24.) The Coroner’s office conceded that
autopsy reports are public records, but contended that they are not open to public inspection.
(/d..at LVRI018.)

15.  Inits April 14, 2017 response, the Coroner’s Office did not contend
that Nev. Rev. Stat. § 432B.407, a statute that only pertains to child death review teams,

served as a basis for non-disclosure. Instead, the Coroner’s Office only relied on an Attorney
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General Opinion (AGO No. 82-12), AB 57 (then-pending legislation). (/d. at LVRJ018-19,
LVRI021-24.)

16.  The Coroner’s Office did not assert any other basis for withholding
records (such as Nev. Rev. Stat. § 432B.407) within five (5) business days.

17. On May 23, 2017, the Review-Journal (via counsel) wrote to the
Coroner’s Office to address concerns with the Coroner’s Office’s refusal to provide access
to any of the requested juvenile autopsy reports. (Exh. 4; LVRJ025-28.)

18.  On May 26, 2017, the Coroner’s Office (via the District Attorney)
responded to the May 23, 2017 letter, and agreed to consider providing redacted versions of
autopsies of juveniles if the Review-Journal provided a specific list of cases it wished to
review. (Exh. 5; LVRJ029-71.)

19.  In its May 26, 2017 response, the Coroner’s Office, for the first
time, also asserted that the records may be protected by Nev. Rev. Stat. § 432B.407 and, for
the first time, detailed that privacy interests outweighed public disclosure. (Id., at LVRI031-
33.)

20.  The Review-Journal provided the Coroner’s Office with a list of
specific cases it wanted reports for via email on May 26, 2017. (Exh. 6, LVRI073.)

21.  The Coroner’s Office responded to the May 26, 2017 email on May
31,2017. (/d., at LVRI072.)

22.  On May 31, 2017, the Coroner’s Office stated that responsive
records were “subject to privilege and will not be disclosed” and that it would also redact
other records. However, it did not assert any specific privilege. (Id.)

23. The Coroner’s Office also asked the Review-Journal to specify the
records it wanted to receive first, which the Review-Journal did on June 12, 2017. (Exh. 7;
LVRIJ075-79.)

24, On July 9, 2017, in a response to a further email from the Review-

Journal inquiring on the status of the records, the Coroner’s Office indicated it would not
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1 | iproduce any records that pertained to any case that was subsequently handled by a child
2 | |death review team pursuant to Nev. Rev. Stat. § 432B.403, et. seg. (Exh. 8; LVRJ080)
3 25.  On July 11, 2017, the Coroner’s Office provided sample files of
4| {redacted autopsy reports for other autopsies of juveniles (cases that were not handled by a
5 | |child death review team). (Exh. 9; LVRJ095-122.) The samples files were heavily redacted,
6 | |but the Coroner’s Office did not specify the bases for redactions.
7 26. On July 11,2017, the Coroner’s Office also demanded payment for
8 | |further work in redacting files for production (i.e., keeping information from the Review~
9| {Journal), and refused to produce records without payment. (Id at LVRJ087-88.)
10 [ | Specifically, the Coroner’s Office indicated it would take two persons 10-12 hours to redact
11 | the records it was willing to produce, and that the Review-Journal would have to pay $45.00
12 | |an hour for the two reviewers, one of which would be an attorney. (/d. at LVRJ087.)
g € 13 27.  The Review-Journal is willing to inspect the records in person.
L] E%‘ g g § 14 28. The Coroner’s Office’s practice of charging impermissible fees
g ég%ég 15 | |deters NPRA requests from Review-Journal reporters.
g2z
= E 5 3 % 16 LEGAL AUTHORITY
E”) RE 7 Legal Framework
= 18 29. The NPRA reflects that records of governmental entities belong to
19 | [the public in Nevada. Nev. Rev. Stat. § 239.010(1) mandates that, unless a record is
20 | Jconfidential, “all public books and public records of a governmental entity must be open at
21 | jall times during office hours to inspection by any person, and may be fully copied...” The
22 | INPRA reflects specific legislative findings and declarations that “[its] purpose is to foster
23 | [democratic principles by providing members of the public with access to inspect and copy
24 | |public books and records to the extent permitted by law” and that it provisions “must be
25 | |construed liberally to carry out this important purpose.” Nev. Rev. Stat. § 239.010(1) and
26 | {(2).
27 30. Here, the Coroner’s Office has conceded that the requested records
28 | |are public records, and it has not met its burden of establishing that, nonetheless, the records
S
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it is withholding should not be produced. Moreover, regarding the records it is willing to
produce, the Coroner’s Office is not entitled to redact the records in the manner it has
proposed. Further, the Coroner’s Office cannot demand that the Review-Journal pay the
Coroner’s Office to review and redact records for production.
Failure to Timely Assert Claims of Confidentiality

31.  The NPRA provides that a governmental entity must provide timely
and specific notice if it is denying a request because the entity determines the documents
sought are confidential. Nev. Rev. Stat. § 239.0107(1)(d) states that, within five (5) business

days of receiving a request,

[i]f the governmental entity must deny the person’s request because the
public book or record, or a part thereof, is confidential, provide to the
person, in writing: (1) Notice of that fact; and (2) A citation to the specific
statute or other legal authority that makes the public book or record, or a
part thereof, confidential.

32.  Accordingly, the Coroner’s Office cannot rely on legal authority it
failed to timely assert in response to the Request.
The Records Sought Are Subject to Disclosure

33.  Even if it had timely asserted claims of confidentiality, he
Coronet’s Office did not, and cannot, establish its heavy burden in withholding records.

34.  Inaccordance with the presumption of openness and “emphasis on
disclosure,” both the NPRA and the Nevada Supreme Court place a high burden on a
governmental entity to justify disclosure. First, the law requires that, if a governmental
entity seeks to withhold or redact a public record in its control it must prove by a
preponderance of the evidence that the record or portion thereof that it seeks to redact is
confidential. See Nev. Rev. Stat. § 239.0113; see also Reno Newspapers, Inc. v. Gibbons,
127 Nev. 873, 882, 266 P.3d 623, 629 (2011); accord Nevada Policy Research Inst., Inc. v.
Clark Cty. Sch. Dist., No. 64040, 2015 WL 3489473, at *2 (D. Nev. May 29, 2015). It is of
note that, as a general matter, “[i]t is well settled that privileges, whether creatures of statute

or the common law, should be interpreted and applied narrowly.” DR Partners v. Bd. of Cty.
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Comm'’rs of Clark Cty., 116 Nev. 616, 621, 6 P.3d 465, 468 (2000) (citing 4shokan v. State,
Dept. of Ins., 109 Nev. 662, 668, 856 P.2d 244, 247 (1993)). This is especially so in the
public records context: as noted above, any restriction on disclosure “must be construed
narrowly.” Nev. Rev. Stat. § 239.001(2)-(3).

35. Second, in addition to first establishing the existence of the
privilege it asserts and applying it narrowly, unless the privilege is absolute, the
governmental entity bears the burden of establishing that the interest in withholding
documents outweighs the interest in disclosure pursuant to the balancing test first articulated
in Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990). See DR Partners v.
Bd. of Cty. Comm'rs of Clark Cty., 116 Nev. 616, 621, 6 P.3d 465, 468 (2000) (“Unless a
statute provides an absolute privilege against disclosure, the burden of establishing the
application of a privilege based upon confidentiality can only be satisfied pursuant to a
balancing of interests.”); see also Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 879,
266 P.3d 623, 627 (2011) (*...when the requested record is not explicitly made confidential
by a statute, the balancing test set forth in Bradshaw must be employed” and “any limitation
on the general disclosure requirements of Nev. Rev. Stat. § 239.010 must be based upon a
balancing or ‘weighing’ of the interests of non-disclosure against the general policy in favor
of open government”).

36.  Further, in applying the Donrey balancing test, the burden remains

squarely on the agency:

In balancing the interests . . . , the scales must reflect the fundamental right
of a citizen to have access to the public records as contrasted with the
incidental right of the agency to be free from unreasonable interference . . .
. The citizen’s predominant interest may be expressed in terms of the burden
of proof which is applicable in this class of cases; the burden is cast upon
the agency to explain why the records should not be furnished.

Id. (quoting from MacEwan v. Holm, 226 Or. 27, 359 P.2d 413, 421-22 (1961) and citing
Bradshaw, 106 Nev. at 635-36, 798 P.2d at 147-48).
/1
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37.  Here, the Coroner’s Office has not met its burden, and the public
interest in disclosure outweighs any interest in secrecy. Specifically, the Review-Journal is
investigating how child deaths are handled, which implicates important child welfare and
public policy interests. |

38.  AGO No. 82-12, the 1982 Nevada Attorney General Opinion does
not justify non-disclosure. An Attorney General Opinion does not have the force of law. In
addition, the 1982 Opinion was based on the Attorney General’s interpretation of the 1965
version of Nev. Rev. Stat. § 239.010, which lacked the robust protections for the right of
access to public records that underpin the current version of the NPRA. Notably, the version
of the NPRA the Attorney General relied on in issuing the 1982 opinion did not include
Nev. Rev. Stat. § 239.0107, a provision of the NPRA first adopted in 2007 which delineates
the process for requesting public records and the burden a governmental entity must satisfy
in withholding such records. Further, the 1982 Opinion did not consider the public interest
in disclosure of autopsy reports.

39.  Nev. Rev. Stat. § 432B.407 applies only to the child death review
teams and does not apply to the Coroner’s Office. A document does not become forever
confidential for all purposes simply because it was transmitted to a child death review team.

40. Aécordingly, the reports that were transmitted to the child death
review team should be produced and all the requested reports should be produced without
redactions.

The Fees the Coroner’s Office Is Demanding Are Improper

41.  The NPRA does not allow for fees to be charged for a governmental
entity’s privilege review, or for redacting material the governmental entity contends is
privileged or otherwise protected from disclosure.

42.  The only fees permitted are set forth in Nev. Rev. Stat. § 239.052
and Nev. Rev. Stat. § 239.055(1). ‘

43.  Nev. Rev. Stat. § 239.052(1) provides that “a governmental entity

may charge a fee for providing a copy of a public record.” (Emphasis added.)
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44.  Nev. Rev. Stat. § 239.055(1), the provision the Coroner’s Office is
relying on for its demand for fees, also allows for fees for “extraordinary use” in connection
with providing copies. It provides that “... if a request for a copy of a public record would
require a governmental entity to make extraordinary use of its personnel or technological
resources, the governmental entity may, in addition to any other fee authorized pursuant to
this chapter, charge a fee not to exceed 50 cents per page for such extraordinary use....”

45.  Interpreting Nev. Rev. Stat. § 239.055 to limit public access by
requiring requesters to pay public entities for undertaking a review for responsive
documents and confidentiality would be inconsistent with the plain terms of the statute and
with the mandate to interpret the NPRA broadly.

46.  Further, allowing a public entity to charge a requester for legal fees
associated with reviewing for confidentiality is impermissible because “[t}he public official
or agency bears the burden of establishing the existence of privilege based upon
confidentiality.” DR Partners v. Bd. of Cty. Comm’rs of Clark Cty., 116 Nev. 616, 621, 6
P.3d 465, 468 (2000).

47.  Evenif Respondent could, as it has asserted, charge for its privilege
review as “extraordinary use,” such fees would be capped at 50 cents per page. Nev. Rev.
Stat. § 239.055(1).

48.  The fee the Coroner’s Office is demanding the Review-Journal pay

conflicts with the NPRA’s provision that a governmental entity may only “charge a fee not

.Jto exceed 50 cents per page” for “extraordinary use of its personnel or technological
per p p g

resources.” Nev. Rev. Stat. § 239.055(1).
CLAIM FOR RELIEF
49.  Petitioner re-alleges and incorporates by reference each and every

allegation contained in Paragraphs 1-48 with the same force and effect as if fully set forth

herein.

50.  The Review-Journal should be provided with the records it has

requested pursuant to the NPRA.
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51.  The records sought are subject to disclosure, and Respondent has
not met its burden of establishing otherwise,

5. A writ of mandamus is necessary to cémpel Respondent’s
compliance with the NPRA.

53.  The NPRA does not permit the fees the Coroner’s Office is
demanding.

54.  The NPRA permits governmental entities to charge a fee of up to
50 cents per page for “extraordinary use” of personnel or technology to produce copies of
records responsive to a public records request. Nev. Rev. Stat. § 239.055(1). The Coroner’s
Office’s Public Records Policy, however, requires requesters to pay a fee of up to $83.15
per hour just to find responsive records and review them for privilege.

55.  The Coroner’s Office either does not understand its obligations to
comply with the law or it is intentionally disregarding the plain terms of the NPRA to
discourage reporters from accessing public records.

56.  The Coroner’s Office is legally obligated to undertake a search and
review of responsive records free of charge when it receives an NPRA request. It also has
the burden of establishing confidentiality, and is required to provide specific notice of any
confidentiality claims within five days. Yet it has demanded payment for staff time —and
attorney time. The Coroner’s Office is also conditioning its compliance with NPRA on
payment.

57.  The Coroner’s Office is demanding payment not for providing
copies, but simply for locating documents responsive to a request—and then for having its
director and attorney determine whether documents should be withheld. Not only is this
interpretation belied by the plain terms of the NPRA,' requiring a requester to pay a public

entity’s attorneys to withhold documents would be an absurd result. See S. Nevada

! See Sandifer v. U.S. Steel Corp., 134 S. Ct. 870, 876 (2014) (“It is a fundamental canon of|
statutory construction™ that, “unless otherwise defined, words will be interpreted as taking
their ordinary, contemporary, common meaning.”) (quotation omitted).
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1 | |Homebuilders Ass’nv. Clark Cty., 121 Nev. 446, 449, 117 P.3d 171, 173 (2005) (noting that
2 | |courts must “interpret provisions within a common statutory scheme harmoniously with one
3 | |another in accordance with the general purpose of those statutes and to avoid unreasonable
4 | Jor absurd results, thereby giving effect to the Legislature's intent”) (quotation omitted); see
5 | lalso Cal. Commercial Enters. v. Amedeo Vegas I, Inc., 119 Nev. 143, 145, 67 P.3d 328, 330
6 | {(2003) (“When a statute is not ambiguous, this court has consistently held that we are not
7 | jempowered to construe the statute beyond its plain meaning, unless the law as stated would
8 | lyield an absurd result.”)
9 WHEREFORE, the Petitioner prays for the following relief:
10 1. That the court handle this matter on an expedited basis as mandated
11| |by Nev. Rev, Stat. § 239.011;
12 2. Injunctive relief ordering the Coroner’s Office to immediately
¢ & 13| |make available complete copies of all records requested without charging fees, other than
@ 8§
Ll ;E g §§ 14 | |permissible fees should the Review-Journal request copies;
& -3 E
T K %é“ 15 3. Declaratory relief;
OH § g :
E <5 Eg g 16 4, Reasonable costs and attorney’s fees; and
6 FE 17 5. Any further relief the Court deems appropriate.
= 18
19 DATED this the 17% day of July, 2017.
20
’1 Respectfully submitted
22
23
” MargafetA. McLetchie, Nevada Bar No. 10931
Alina M. Shell, Nevada Bar No. 11711
25 MCLETCHIE SHELL LLC
701 East Bridger Ave., Suite 520
26 Las Vegas, Nevada 89101
27 (702) 728-5300
maggie@nvlitigation.com
28 Counsel for Petitioner
11
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Electronically Filed
7117i2017 4:48 PM
Steven D. Grierson

CLERK OF THE COUQE,

1] [EXHS
MARGARET A. MCLETCHIE, Nevada Bar No. 10931
2| JALINA M. SHELL, Nevada Bar No. 11711
3 | IMCLETCHIE SHELL LLC
701 East Bridger Avenue, Suite. 520
4| [Las Vegas, NV 89101
Telephone: (702)-728-5300
5 | |Email: maggie@nvlitigation.com
6 | | Counsel for Petitioner
7 EIGHTH JUDICIAL DISTRICT COURT
" CLARK COUNTY, NEVADA
9 | |[LAS VEGAS REVIEW-JOURNAL, Case No.: A-17-758501-W
10 Petitioner, Dept, No.: ~ Department 24
s
APPENDIX OF EXHIBITS IN
12 SUPPORT OF PUBLIC RECORDS
CLARK COUNTY OFFICE OF THE ACT APPLICATION PURSUANT TO
s ¢ 13||CORONER/MEDICAL EXAMINER, NRS § 239.001/ PETITION FOR
Edi gy WRIT OF MANDAMUS
L -é %’ 2 é z Respondent.
e
= B
—! . é 17 1 Emails Between Las Vegas Review-Journal and 04/13/17 | LVRIOO01-
O Clark County Coroner’s Office Regarding Nevada LVRIO14
= 18 Public Records Act Request
2 Las Vegas Review-Journal’s Email to Clark County | 04/13/17 | LVRJO15-
19 District Attorney’s Office LVRIO17
20 3 District Attorney’s Response Email 04/14/17 | LVRIO18-
LVRJ024
211114 Las Vegas Review-Journal’s Letter to Clark 05/23/17 | LVRJ025-
2 Coroner’s and District Attorney’s Offices LVRIJ028
5 District Attorney’s Response Letter 05/26/17 | LVRI029-
23 LVRJ071
6 Coroner’s Office’s Email 05/31/17 | LVRJ072-
24 LVRJO74
25 7 Las Vegas Review-Journal’s Email 06/12/17 | LVRIO75-
LVRJ079
261118 Emails Between Las Vegas Review-Journal and 07/09/17 | LVRJ080-
7 District Attorney’s Office LVRJI086
9 Coroner’s Office’s Email With Sample Redacted 07/11/17 | LVRI087-
28 Files LVRJ122

Case Number; A-17-758501-W
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EXHIBIT 1



From: Nicole Charlton <Nicole. Charlton@clarkcountyny.gov>

Date: Thu, Apr 13, 2017 at 3:23 PM
Subject: RE: OPEN RECORDS REQUEST
To: Arthur Kane <akanc@ireviewioumal.cony>

Here you are.

Please advise if there is anything further we can assist you with.

LVRJ00]
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Nicole Charlton

Administrative Secretary

Clark County Office of the Coroner/Medical Examiner
1704 Pinto Lane

Las Vegas, NV 89106

Nicole . Charlton@clarkcountvnyv.gov

Offtce: (702) 455-3210
Desk: (702) 455-1937

Fax: (702) 387-0002

Accredited by:

From: Arthur Kane [mailto:akane@reviewiournal.com]
Sent: Thursday, April 13, 2017 3:14 PM

To: Nicole Chariton

Subject: Re: OPEN RECORDS REQUEST

yes, please provide me all the deaths under 18 that occurred in Clark County vear by year since 2012.

Thanks,

art

On Thu, Apr 13, 2017 at 3:11 PM, Nicole Charlton <Nicole. Charlton@clarkcountvav.gov> wrote:

Mr. Kane,

LVRJ002
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We do not autopsy all decedents who come to our office and unfortunately | am unable to list out which cases were
autopsied compared to those that were not. We have 5 types of death {Homicide, Suicide, Accident, Natural, &
Undetermined).

What | can give you is ALL deaths under the age of 18, that occurred within our jurisdiction. That definitely does not
include ALL deaths that occurred in Clark County.

Autopsy reports are public records but not open to any member of the public for inspection, copying, and
dissemination. The reasoning is that the reports contain medical information and confidential information about the
deceased’s body. There may be a situation when a particular report would be available for a particular party who has
sufficient interest to justify access. AGO 82-12 {6-15-82). This decision may preclude the dissemination of an autopsy
report to members of the decedent’s immediate family without following the correct procedures of law, Le., a court
order. Inthat situation, it may be appropriate to requxre the decedent’s family to sign a retease form in exchange for the

autopsy report.

Nicole Charlton

Administrative Secretary

Clark County Office of the Coroner/Medical Examiner
1704 Pinto Lane

Las Vegas, NV 89106

Nicole. Charlton@clarkcountynv.goy

Office: (702) 455-3210
Desk: (702) 455-1937

Fax: {702) 287-0092

Accredited by:
Rt

.?‘f é; A
t«wj
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From: Arthur Kane [mailto:akane@reviewiournal.com]
Sent: Thursday, April 13, 2017 1:26 PM

To: Nicole Charlton

Subject: Re: OPEN RECORDS REQUEST

Looking at that spreadsheet I do want those in addition to autopsies going back to 2012. Please let me know the
difference from the all deaths (other than of course it has people older than 18) that you sent me previous, Are
the sheets you sent me previously ones that went to a full autopsy? And these are all deaths?

I do still want the autopsies too so'please site whatever law prevents their release.

Thanks

art

harhtond@clarkcountvav. gov> wrote;

On Thu, Apr 13, 2017 at 12:31 PM, Nicole Charlton <Nicgle.Cl

We are not‘able to provide autopsy reports, notes or other documents, but { can supply you with a spreadsheet of alf
releaseable information. {such as the attached).

Will this suffice?

Nicole Charlton

Administrative Secretary

Clark County Office of the Coroner/Medical Examiner
1704 Pinto Lane

Las Vegas, NV 89106

Nicole Charlton@clarkcountvnv.gov

LVRI004
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Office: (702) 455-3210
Desk: (702) 455-1987

Fax: (702) 387-0002

Accredited by:

From: Arthur Kane [mailto:akane@reviewiournal.com]
Sent: Thursday, April 13, 2017 12:28 PM

To: Nicole Charlton

Subject: Re: OPEN RECORDS REQUEST

yes, i'm looking for all of the records. Thanks

On Thu, Apr 13,2017 at 12:25 PM, Nicole Charlton <Nicole.Charlton@clarkcountyny.sov> wrote:

Mr. Kane,

There are hundreds and hundreds of manners of death for those decedents under the age of 18. Piease confirm if you
are looking for ALL manners, or just certain types (Suicide, Homicide, Accidents, etc),

Nicole Charlton

Administrative Secretary

Clark County Office of the Coroner/Medical Examiner
1704 Pinto Lane .

Las Vegas, NV 89106

LVRJO003
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Nicole.Charlton@clarkcountyny.gov
Office: (702) 455:3210
Desk: (7a2) 4351937

Fax: (702) 387-0092

Accredited by:

From: Arthur Kane [mailto:akane@reviewiournal.com]

Sent: Thursday, April 13, 2017 11:43 AM

To: Nicole Charlton
Cc: Brian Joseph
Subject: OPEN RECORDS REQUEST

This is a request under state open records laws.

I am seeking all autopsy reports, notes and other documentation of all autopsies performed by the Clark County
Coroner's office from Jan. 1, 2012 to present on anyone who was younger than the age of {8 when he or she

died.

As you know, state law requires a response within five business days. Please call or email if you have a question

or there will be a cost for the documents.

If you are no the custodian of the records, please forward this request to the proper person and notify me of that.
Also, if you believe any part of this request is not subject to state open records laws, please provide the NRS

that may exempt it.

THanks,

LVRI006
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Thanks,

Arthur Kane & Brian Joseph

Investigative Reporters
Las Vegas Review-Journal
702-383-0286

@arthurmkane

Thanks,

Arthur Kane

[nvestigative Reporter

Las Vegas Review-Journal
702-383-0286

@arthurmkane

Thanks,

LVRI007
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Arthur Kane
Investigative Reporter
Las Vegas Review-Journal

@arthurmkane

Thanks,

Arthur Kane
Investigative Reporter
Las Vegas Review-Journal

702-383-0286

{arthurmkane

Thanks,

Arthur Kane

Investigative Reporter

Las Vegas Review-Journal
702-383-0286
@arthurmkane
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EXHIBIT 2



From: Arthur Kane <akane@@reviewiournal con>
Date: Thu, Apr 13, 2017 at 4:39 PM
Subject: OPEN RECORDS REQUEST WITH THE CORONER'S OFFICE

To: mary-anne. miller@clarkcountyda.com

Ms Miller:

I requested all autopsics for any deaths betrween 2012 and present of people younger than 18 years old from the Clark County Coroner's ~

office this moming. The response is befow. 1 do not see any legal citation to deny these records, the Coroner admits they're public just not
available and they cite a privacy right which does not exist for deceased people.

1
LVRIOI5
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Can you consult with them and let then know these are public documents that they are required to prodduce. Conversely. if you believe they
are nof, please cite a statute that exempts them from release.

Thanks,

art

Thanks,
Arthur Kane

lnvestigative Reporter
Las Vegas Review-Journal

@acthurmkane

Mr. Kane,

We do not autopsy all decedents who come to our office and unfortunately | am unable to list out which cases were
autopsied compared to those that were not. We have 5 types of death {Homicide, Suicide, Accident, Natural, &
Undatermined).

What | can give you is ALL deaths under the age of 18, that occurred within our jurisdiction. That definitely does
not include ALL deaths that occurred in Clark County.

Autopsy reports are public records but not open to any member of the public for inspection, copying, and
dissemination. The reasoning is that the reports contain medical information and confidential information about the
deceased’s body. There may be a situation when a particular report would be available for a particular party who has
sufficient interest to justify access. AGQ 82-12 {6-15-82}. This decision may preclude the dissemination of an autopsy
report to members of the decedent’s immediate family without following the correct procedures of law, i.2., a court
order. In that situation, it may be appropriate to require the decedent’s family to sign a release form in exchange for the

autopsy report.

Nicole Charlton

Administrative Secretary
Clark County Office of the Coroner/Medical Examiner

1704 Pinto Lane
LVRIOI6
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Las Vegas, NV 89106

Nicole, Charlton@darkeountynv.goy

Office: (7Q2)455-3210

Desk: (702) 455-1937

Fax: {702) 387-0002
Thanks,
Arthur Kane

Investigative Reporter

Las Vegas Review-Journal
702-383-0286
@arthurmkane

LVRIJO17
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EXHIBIT 3



From: Laura Rehfeldt <Laura.Rehfeldt@clarkcountyda.com>

Date: Fri, Apr 14, 2017 at 1.48 PM
Subject: Coroner Autopsy Reports
To: "skanc@reviewjournal.com" <akancfbreviewioumal.com™>

Pear Mr. Kane,

fam responding to the email that you sent to Mary-Anne Miller yesterday evening
relating to your request for all autopsy reports of deaths of juveniles for the past 5
years.

As I believe you are aware, the Nevada Attorney General, in Opinion No. 82-12, has
opined that the autopsy report is a public record but not open to public
inspection. The opinion setting forth the legal analysis of the attorney general is
attached.

It is the practice of the Clark County Coroner to release the autopsy reports to the
next of kin, if desired. It is my belief that the Nevada Supreme Court would agree

with the practice of the Coroner.
i
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Notably, there is legislation pending, AB57, which, if enacted, will specifically state
to whom the Coroner may provide a report {parents, guardians, adult children or
custodians of a decedent}. The analysis behind this bill is also compatible with the
current practice,

Earlier this year you requested death data consisting of names, dates of death, ages,
locations of death, times of death and causes of death on all homicides since january
1, 2006. This information is open to the public, and the Coroner provided you
spreadsheets containing that information going back to 2012, Itis my
understanding that yesterday the Coroner sent you the same data organized in the
same fashion only pertaining to juvenile deaths in the past 5 years, Hopefully this
will satisfy your inquiry.

Laura C. Rehfeldt

Deputy District Attorney | Senior Attorney
Laura.Rehfeldi@clarkcountyda.com

Clark County District Attorney | Civil Division

500 5. Grand Central Parkway, Las Vegas, NV 89106

T: 702:455:4761 | F: 702:382-5178

CONFIDENTIALITY NOTICE: This electronic message is intended to be viewed only by the individual or entity to
whom it is addressed. It may contain information that is protected by the attorney client privilege, confidential, and
exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this communication is
strictly prohibited without our prior permission. If the reader of this message is not the intended recipient, or the
employee oy agent responsible for delivering the message to the intended recipient, or if you have received this
communication in ervoy, please notify me immediately by return e-mail and delete the original message and any
copies of it frem vour computer. Thank you.
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034



Thanks,

Arthur Kane

Investigative Reporter

Las Vegas Review-Journal
702-383-0286
@arthurmkane
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Westlaw.

1982 Nev. Op. Atty. Gen. 47 Page 1
1882 Mev. Op. Atty. Gen. 47, 1882 MNev. Op. Atty. Gen. No. 12, 1982 WL 181273
{(Nev.A.G.)

(Cite as: 1982 WL 181273 (Nev.A.G.))

Cffice of the Attorney General
State of Nevada

*1 Opinion No. 82-12
June 15, 1982

Autopsy Reports; Public Records--Strong public policy of confidentiality of
medical information requires that autopsy reports not be available for public
inspection.

Mr. Bill Curran

Clark County Counsel

Office of the District Attorney
Clark County Courthouse

Las Vegas, Nevada 89101

Dear Mr. Curran:

QUESTION

You have requested an opinion from this office as to whether an autopsy protocol
is a public record which must be made available upon demand to any member of the

public.
BACKGROUND

The office of the County Coroner is governed by Clark County Code Chapter 2.12
gnacted pursuant to the authority of NRE 244.183. Under that code the County
Coroner has a duty to detsrmine the cause of death of ’any person reported to him
as having been killed by violence, having suddenly died under such circuwmstances as
to afford reasonable grounds to suspect or infer that death has been caused or
ogcasioned by the act of ancother by criminal means, having died under circumstances
affording reasonable grounds to suspect that the death has been occasioned by
upnatural, unlawful, or suspicious means, or having committed sulcide.' Among the
deaths which must be investigated are accidental deaths, unattended deaths, deaths
due to drowning, and deaths when the decedent had not been attended by a physician
in the ten days before death {(Clark County Code 2.12.060). If necessary to
determine the cause of death an autopsy, including analysis of organs and tissues,
may be undertaken. {Clark County Code 2.12.240}.

An autopsy protocol consists of detailed findings of the pathologist in the
course of the autopsy and containsg detailed descriptions of the individual injuries
found upon and within the body of the deaceased, including any evidence of
preexisting disease, and reports of all laboratory or technical tests performed.
Thus, the autopsy protocol, sometimes referred to as the autopsy report, contains
much information which is irrelevant to the final official determination of the
cause of death which is entered into the 'Coroner's Register' and listed on the
death certificate issued.

ANALYSIS

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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1982 Nev. Op. Atty. Gen. 47 P Z
1

1982 Nev. Op. Atty. Gen. 47, 1982 Nev. Op. Atty. Gen. No. 12, 1982 WL 181
{(Nev.A.G.}
{Cite as: 1982 WL 181273 (Nev.A.G.})

age
273

The statute governing public access to public records is 2.010 which
provides that:

1. &ll public books and public records of state, county, city, district,
governmental subdivision and quasi-municipal corporation officers and offices of
this state {and all departments thereof), the contents of which are not otherwise
declared by law to be confidential, shall be open at all times during office hours
Lo inspection by any person, and the same may be fully copied or an abstract or
memorandum prepared therefrom, and any copies, abstracts or memoranda taken
therefrom may be utilized to supply the general public with copies, abstracts or
memoranda of the records or in any other way in which the same may be used to the
advantage of the owner thereof or of the general public.

*2 2. Any officer having the custody of any of the public books and public
records described in subsection 1 who refuses any person the right to inspect such
books and records as provided in subsection 1 is guilty of a misdemeanor.

The first question which must be addressed is whether an autopsy protoccl is a
'public record' for the purposes of this statute. 'Public record' has not been
defined in Nevada by statute or by case law. Extensive research has uncovered but
one decision by a sister state upon this precise guestion of public inspection of
an autopsy report, but that case involved interpretation of a statute entirely
dlfrerent than NRS 239,510 Denver Publishing Co. v, Drevfus, 184 Colo, 28§,
104 419743, Other cases were concerned with criminal or civil discovery or
autopsy reports, all of which were govekned by a specific statute or ordinance
{People v. Preston, 13 Misd S ( 9i; Whitfield v, O”avn,
447 {Tex, Abp. L¢

2158 N.Y.

under public reaozds hearsay cxceprlon {
356 (189441 Feopls v, @dﬁu&)z, 38

A
\
i

118721
£, Long.

gf ngtcn, MEss,, 214 Miss

It is therefore necessary to examine the common law (MRS 1.030]. The generally

accepted common law definition of a 'public record' is a record which is required
to be kept pursuant to some law or is necessary to be kept in the dlschargo of a

Cauf £ éﬁv' )
16 HL.J. 213, 386 ALZd ste Roard of 449 Ohin
St.2d #43%, 361 MN.E,Z2d (18 By Lnls definition an aunopsy prorocol is a
puklic record as the rlndlng of an autopsy are required by regulation to be
reduced to writing and filed (Clark County Code 2.12.240 and 2.12.250}.

The inquiry doss not end with this determination, however, as the public's right
of inspection is pot without gualification. First, if a public record is declared

R

016G,

confidential by law access may be properly denied to the public. MRS ¥
Autopsy protocols have not been expressly declared confidential by law but
confidentiality of the protocol, or detailed findings of the autopsy, does appear
to be implicitly, if not explicitly, reguired by the county code. The corcner is
directed to file the findings of the autopsy in 'his records of the death of the
deceased person' (Clark County Code 2.12.140) which file also includes witness'
testimony, inquest information and cother investigative reports. This material is
used, among other things, to determine the cause of death. The official register,
labeled 'Coroner Register,' sets forth the fulfillment cof the coroner's statutory

© 2006 Thomson/®est. No Claim to Orig. U.S. Govt. Works.
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(Cite as: 1982 WL 181273 (Nev.A.G.))

duties including identification of the dead person, inventory of any personal
property of the deceased, disposal of the remains, notification of the next of kin
and the date and cause of death. (Clark County Code 2.12.050). Thus, the apparent
intent is to have a register, open to public inspection, and a file containing
detailed medical information maintained away from the public esye.

*3 The coroners of the Counties of Clark, Douglas and Washoe, all governed by
subgtantially similar ordinances, have consistently held that the medical
information in their files, including autopsy reports, to be of a confidential
nature with restricted release. The construction of an ordinance by cfficials
entrusted with its administration, while not controlling, is entitled to great
weight., Board of School Trusvees v. Bray, 60 Mew, 345, 357, 109 p,2d4 274 (319415,

Second, the right of public inspechtion of public records is not absoluts., Othey
states with public record statutes similar to Nevada's havé concluded that, in
addition to any express statutory exemption, public pollcy may canst;tute a ground

for denlal of public ?n%pegtxbn. Horthside Realty Assogiates v, Commuaniity
RBolatcions Compission, 241 §.8.2d 19781 State ex rel, Newsome
Alarid, 90 HN.M. 780, 588 P.2d 12 Papadopoylous

Ve

igher Education, 4%4 P 74 264,
S
>
2

(Cre. 192611 State v. Dwen, 2 ?L L2c 478, 474 {18661, modified on
denial of rehearing, 29 W d 87 {1966y, Cf. City of St

Matrhnews v, Volce of 3St. Mattheaws, Inc., 519 S ®W.2d 811, 815 (Ky.hpp. 198743
(expansion of common lau rightj. The statutes are so clesely analogous and the
holdings so unanimous that this office considers them controlling. Mclaugh]
L.V.H. A, 68 MNev, B4, 227 £.2d4 Z06 11451%, FPurthermore, it is a recognized
principle in this state that a strong public policy may require relief in the
absence of, or contrary to, an express statute. County of Clazk v, Christensen

A
E]

816, 618, 472 P 24 365 (L9703 Mendive v, Wistrict Cpurt, 70 Nev., 51, 253
1853y
{ V.

There is in this state a strong public policy that the secrets of a perscon's body
are & very private and confidential matter upon which any intrusion in the interest
of public health or adjudication is ﬁarrowly circumscribed., Cf. NRS 441.110,
441.210 (reporting of venereal disease); MRS 49.245 (court-ordered examination
partially privileged); NRS 49.235 (doctor-patient testimonial privilege)., Of
particular interest are N 821 and £2%.061 which restrict the inspection of
health care records containing 'information relating to the medical history
examination, diagnosis or treatment' to the patient or his authorized
representative and NRS 440 0 which restricts the release of a death certificate
to a person who has a direct and tangible interest therein. While cognizant that
public inspection is the rule and secrecy the exception, we can ascertain no public
interest in disclosure sufficient to outweilgh the public policy of confidentiality
of personal medical information. The fact that a person dies in an accident, is
drownad, or meets his death in any of a number of ways which may reguire an autopsy
is no justification for enabling public knowledge of that which was closely guarded
throughout his lifetime.

*4 There may, of course, be a situation when a particular report weuld be
available for a particular party whoe has sufficient interest to justify that
access. This access 1s, as always, available through the cerrect procedures of
law. This opinion addresses solely the question of the inspection, copying and
possible dissemination of an autopsy report by any member of the public.

CONCLUSION

© 2006 Thomson/West. No Claim to Orig. U.5. Govt, Works.
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An autopsy protocol is a public record, but is not open Lo public inspection upon
demand, because disclosure weuld be contrary te a strong public policy; the Coroner
Register is open to public inspection. Furthermore, maintaining the
confidentiality of the medical information contained in the protocol accords with
the intent of the governing ordinances and the administrative interpretation
thereof.

Sincerely,

Richard H. Bryan
Attorney General

By: lLinda H. BRailey

Deputy Attorney General

1982 Nev. Op. Atty. Gen. 47, 1982 Mev. Op. Atty. Gen. No. 12, 1982 WL 181273
(Nev.A.G.)

END OF DOCUMENT

@ 200€& Thomson/West. No Claim to Orig. U.S. Govt. Works.
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MCLETCHIE|SHELL

ATTORNEYS AT LAV

SENT VIA U.S. MAIL & EMAIL
May 23, 2017

John Fudenberg, D-ABMDI

Clark County Coroner

Clark County Office of the Coroner/Medical Examiner
1704 Pinto Lane

Las Vegas, Nevada 89106

Email: ncoleman@clarkcountynv.gov

Mary-Anne Miller

Clark County District Attorney’s Office, Civil Division
500 8. Grand Central Parkway

Las Vegas, Nevada 89106

Email: inary-anne.miller@clarkcountyda.com

Re: Public Records Act Request — Immediate Attention

Dear Mr. Fudenberg and Ms. Miller:

I am writing on behalf of the Las Vegas Review-Journal (the “Review-} ") to address
concerns regarding a recent request pursuant to Nevada’s Public Records Act (NPRA) request
seeking reports and other public records related to child fatalities in Clark Cqunty, While the
Review-Journal appreciates the prompt response to the NPRA. request, for the ns set forth
below, the Review-Journal is respectfully asking that the Clark County Coronerls Office provide
the withheld records without delay.

e Request

Review-Journal reporter Arthur Kane sent the Clark County Coroner’s Office ah NPRA request
on April 13, 2017 requesting all autopsies, notes, and other records between Jam 1,2012 and
the present pertaining to individuals who died when they were younger than 18 ykars of age.

Refusal to Provide Documents

On April 13,2017, Nicole Charlton, an administrative secretary with the Clark County Coroner’s
Office replied by email and declined to provide the requested records. Ms. Charlton stated that

Autopsy reports are public records but are not open to any member of the public
for inspection, copying, and dissemination, The reasoning is that the reporfs contain
medical information and confidential information about the deceased’s body. There
may be a situation where a particular report would be publicly available for 2
particular party who has sufficient interest to justify access. AGO-82-12 (6-15-82).

701 E. Bridger Ave., Suite 520, Las Vegas NV 89101 P:702.728.5300 F:702.425.8220 www.nH§dfioR.com
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This decision may preclude the dissemination of an autopsy report to members of
the decedent’s immediate family without following the correct procedures of law,
i.e., a court order. In that situation, it may be appropriate to require the decedent’s
family to sign a release form in exchange for the autopsy report.

This response does not establish the heavy burden the Clark County Coroner’s Office has under
the NPRA to keep public records secret, and must provide all documents responsive to Mr. Kane’s
April 13 request without delay.

We must start with the premise that all governmental records are presumed to be public records,
and a governmental entity who withholds documents bears a high burden to justify that decision.
Pursuant to NRS 239.001(2)-(3), the provisions of the NPRA “must be construed liberally” to
ensure the presumption of openness, and explicitly declares that any restriction on disclosure “must
be construed narrowly.” NRS 239.001(2)~(3). Subject to limited exceptions, “all public books and
public records of a governmental entity [...] may be fully copied(.]” NRS 239.010. Unless declared
to be confidential by another statute, under NRS 239.010, all documents and records generated by
government entities are public records, and as such are to be made available for inspection and
copying to whoever seeks access. As the Nevada Supreme Court noted in Reno Newspapers, Inc.
v. Gibbons, 27 Nev. 873, 879, 882, 266 P.3d 623, 629 (2011), “the provisions of the NPRA place
an unmistakable emphasis on disclosure.”

In accordance with the presumption of openness and “emphasis on disclosure,” both the NPRA
and the Supreme Court place a high burden on a governmental entity to justify disclosure. First,
the law requires that, if a governmental entity seeks to withhold or redact a public record in its
control it must prove, by a preponderance of evidence that the record or portion thereof that it
seeks to redact is confidential. See NRS 239.0113; see also Reno Newspapers, Inc. v. Gibbons,
127 Nev. 873, 882, 266 P.3d 623, 629 (2011); accord Nevada Policy Research Inst., Inc. v. Clark
Cty. Sch. Dist., No. 64040, 2015 WL 3489473, at *2 (D. Nev. May 29, 2015). It is of note that, as
a general matter, “[ijt is well settled that privileges, whether creatures of statute or the common
law, should be interpreted and applied narrowly.” DR Partners v. Bd. of Cty. Comm'rs of Clark
Ciy., 116 Nev. 616, 621, 6 P.3d 465, 468 (2000) (citing Ashokan v. State, Dept, of Ins., 109 Nev.
662, 668, 856 P.2d 244, 247 (1993)). This is especially so in the public records context; as noted
above, any restriction on disclosure “must be construed narrowly.” NRS 239.001(2)-(3).

Second, in addition to first establishing the existence of the privilege it asserts and applying it
narrowly, unless the privilege is absolute, the governmental entity bears the burden of establishing
that the interest in withholding documents outweighs the interest in disclosure pursuant to the
balancing test first articulated in Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d 144
(1590). See DR Pariners v. Bd. of Cty. Comm'rs of Clark Cty., 116 Nev. 616, 621, 6 P.3d 465, 468
(2000) (“Unless a statute provides an absolute privilege against disclosure, the burden of
establishing the application of a privilege based upon confidentiality can only be satisfied pursuant
to a balancing of interests.”) (considering and rejecting, infer alia, an assertion that documents at
issue were subject to the predecisional process privilege); see also Reno Newspapers, Inc. v.
Gibbons, 127 Nev. 873, 879, 266 P.3d 623, 627 (2011) (*...when the requested record is not
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explicitly made confidential by a statute, the balancing test set forth in Bradshaw must be
employed” and “any limitation on the general disclosure requirements of NRS 239.010 must be
based upon 2 balancing or *weighing’ of the interests of non-disclosure against the general policy

in favor of open government™).
Further, in applying the Donrey balancing test, the burden remains squarely on the agency:

In balancing the interests . . . , the scales must reflect the fundamental right of a
citizen to have access to the public records as contrasted with the incidental right
of the agency to be free from unreasonable interference . . . . The'citizen’s
predominant interest may be expressed in terms of the burden of proof which is
applicable in this class of cases; the burden is cast upon the agency to explain why
the recoids should not be furnished.

Id. (quoting from MacEwan v. Holm, 226 Or. 27, 359 P.2d 413, 421-22 (1961) and citing
Bradshaw 106 Nev at 635-36 798 P.2d at I47-~48) Here, the pubhc mm in_disclosure
shs an - th Ji egtiga ild deaths are

Although the Nevada Supreme Court has not addressed this precise issue, other courts have held
that autopsy reports are public records. For example, in Bozeman v. Mack, 744 80.2d 34, 37(La.
App. 1 Cir. 1998), the Louisiana Court of Appeals held that under the Louisiana Public Records
Act, “an autopsy report is a public record when it is prepared by a coroner in his public capacity
as coroner.” See also Everett v. S. Transplant Serv., Inc., 97-2992 (La. 2/20/98), 709 So.2d 764,
(Supreme Court reinstated the trial court’s finding that a coroner’s records were' public records);
Swickard v. Wayne Cty. Med. Exam’r, 438 Mich. 536, 545, 475 N.W.2d 304, 308 (1991) (Autopsy
report and toxicology test results prepared by the county medical examiner’s office were prepared
“in the performance of an official function” and were “public records” for purpose of Freedom of
Information Act); Schoeneweis v. Hamner, 223 Ariz. 169, 174, 221 P.3d 48, 53:(Ct. App. 2009)
(holding that an autopsy report is a public record and not statutorily privileged under Arizona’s
public records law).

Likewise, in State ex rel. Findlay Publishing Co. v. Schroeder, 76 Ohio. St. 3d 580, 583, 669
N.E.2d 835, 839 (1996), the Ohio Supreme Court has held that a county coroner’s records in which
the cause of death was suicide were “unquestionably public records” under Ohio’s public records
laws. The Colorado Supreme Court has also held that autopsy reports are public records, and may
only be withheld from public inspection by application for a court order permiitting refusal of
disclosure on the ground of “substantial injury to the public interest.” Denver Pub. Co. v. Dreyfus,
184 Colo. 288, 295, 520 P.2d 104, 108 (1974) (en banc);, accord Freedom Newspapers, Inc. v.
Bowerman, 739 P.2d 881, 883 (Colo. App. 1987),

Moreover, several states have specifically designated autopsy reports as public records, and have
placed limited restrictions on public access. See Ala, Code § 36-18-2 (designating autopsy reports
as public records “open to public inspections at all reasonable times”); La. Rev. Stat. Ann. §
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13:5713(K)(1) (providing that a coroner’s autopsy report must be made available for public
inspection and copying); N.C. Gen. Stat. Ann. § 132-1.8 (designating the text of official autopsy
reports as public records); Ohio Rev. Code § 313.10 (providing that coroner’s reports are public
records, and providing specific mechanism for journalists to view preliminary autopsy reports,
investigative notes and findings, suicide notes, or photographs of the decedent upon written
request); Tenn. Code. Ann. § 38-7-110 (designating reports of the county medical examiners,
toxicological reports and autopsy reports as public records).

Ms. Charlton’s only authority for withholding the requested records is a 1982 Nevada Attorney
General Opinion which was informed by the 1965 version of the NPRA. First, and quite obviously,
an Attorney General Opinion does not have the force of law. Thus, the Coroner’s office cannot
rely on this opinion as authority for withholding the requested records.

Second, the opinion was based on the Attorney General’s interpretation of the 1965 version of
Nev. Rev. Stat. § 239.010, and lacked the robust protections for the right of access to public records
that underpin the current version of the NPRA. Notably, the version of the NPRA the Attorney
General relied on in issuing the 1982 opinion did not include Nev. Rev. Stat. § 239.0107, a
provision of the NPRA first adopted in 2007 which delineates the process for requesting public
records and the burden a governmental entity must satisfy in withbolding such records.

Third and finally, the 1982 Opinion did not consider the public interest in disclosure of autopsy
reporis. As discussed above, the public interest in disclosure is great.

The Clark County Coroner’s Office has failed to establish the existence of a privilege that protects
the withheld documents responsive to Mr. Kane’s April 13 request, or that apy interest in

olding them outweighs the interes sclosure. P uce the documents witho

et A. McLetchie
cc: file; Nicole.Charlton@clarkcountynv.gov; and Laura Rehfeldt@clarkcountyda.com
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pharan@nvlitigation.com

From: maggie

Sent: Friday, May 26, 2017 11:41 AM

To: Laura Rehfeldt; pharan@nvlitigation.com

Ce: Nicole.Charlton@dlarkcountynv.gov; Mary-Anne Miller; John Fudenberg; Arthur Kane;
Karisa King

Subject: RE: Response to Mcletchie Coroner PRA request

Thank you, Laura. Art Kane will be following up directly to request specific records in redacted format. Please feel free to
communicate with him and other reporters / editors from the LVRJ directly.

ATTORMEYS AT LAW

763 East Bridgar Ave., Suite 520

IMPORTANT NOTICE: Privileged and/or confidential information, including attorney-cliant communication and/or attorney work product may be
contained in this message. This message is intended only for the individual or individuals to whom it is directed. ¥ you are not an intended recipient
of this message (or responsible for delivery of this message to such person), any dissemination, distribution or copying of this communication is
strictly prohibited and may be a crime. No confidentiality or privilege is waived or lost by any misdirection of this message. If you received this
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of it and notify the sender by return e-

mail.

From: Laura Rehfeldt [mailto:Laura.Rehfeldt@clarkcountyda.com]

Sent: Friday, May 26, 2017 10:36 AM

To: pharan@nvlitigation.com; maggie <maggie@nvlitigation.com>

Cc: Nicole.Chariton@clarkcountynv.gov; Mary-Anne Miller <Mary-Anne.Miller@clarkcountyda.com>; John Fudenberg

<FUD@ClarkCountyNV.gov>
Subject: Response to MclLetchie Coroner PRA request

Good Morning,

Please see the attached correspondence to Ms. McLetchie. A copy will also be sent by U.S.
Mail. Additionally, I will send the attachments to the correspondence in separate emails in
a more legible format.

Thank you,

Laura C, Rehfeldt
Deputy District Attorney | Senior Attorney

Clark County District Attorney | Civil Division
500 S. Grand Central Parkway, Las Vegas, NV 89106
T: 702-455-4761 | F: 702-382-5178

LVRI029
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CONFIDENTIALITY NOTICE: This electronic message is intended to be viewed only by the individual or entity to
whom it is addressed. It may contain information that is protected by the attorney client privilege, confidential, and
exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this communication is
strictly prohibited without our prior permission. If the reader of this message is not the intended recipient, or the
employee or agent responsible for delivering the message to the intended recipient, or if you have received this
communication in error, please notify me immediately by return e-mail and delete the original message and any
copies of it from your computer. Thank you.

from: pharan@nvlitigation.com {maijlto:pharan@nylitigation.com]

Sent: Tuesday, May 23, 2017 4:44 PM

To: neoleman@clarkcountyny.gov; Mary-Anne Miller <Mary-Anne Milter@clarkcountyda.com>
Cc: maggie <maggie@nvlitigation.com>; Nicole.Charlton@clarkcountynv.gov; Laura Rehfeldt
<Laura. Rehfeldi@clarkcountyda.com»

Subject: Public Records Act Request —~ immediate Attention

Good afternoon.
1 am writing on behalf of Ms. McLetchie. Attached please find her correspondence dated today. A copy has also been

sent by mail. Should there be questions or concerns, please contact the office at (702) 728-5300.

Thank you,
Pharan Burchfield
Paralegal

ATTORNEYS AT LAW

201 East fridyer Ave., Suite 320

Las Vegas, NV 89101
{7021738-5300{TY /{7021 25- 8220/ (F)

LT e Cem

IVIPORTANT NOTICE: Privileged and/or confidential information, including attorney-client communication and/or attorney work product may be
contained in this message. This message is intended only for the individual or individuals to whom it is directed. If you are not an intended recipient
of this message {or responsible for delivery of this message to such person), any dissemination, distribution or copying of this communication is
strictly prohibited and may be a crime. No confidentiality or privilege is waived or lost by any misdirection of this message. if you received this
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of it and notify the sender by return o~

mail.
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CLARK COUNTY -
OFFICE OF THE DISTRICT ATTORNEY
Cwvil Division

STEVEN B. WOLFSON
District Astomey

500 5. Grand Central Pkwy, Suite 5075 o Las Vegas, NV 89155 o 702-455-4761 ¢ Fax: 702-382-5178 » TDD: 702-385-7486

MARY-ANNE MILLER CHRISTOPHER LALLI ROBERT DASKAS JEFFREY WITTHUN
County Counsel Assistant District Attorney Assistant District Attorney Director

May 26, 2017
VIA EMAIL AND U.S. MAIL

Margaret A. McLetchie
McLetchie Shell

Attorneys at Law

701 E. Bridger Ave., Suite 520
Las Vegas, NV 89101

Re:  Public Records Request — autopsy reports on child deaths
Dear Ms, McLetchie:

I am responding to your letter dated May 23, 2017 addressed to Clark County Coroner
John Fudenberg and County Counsel Mary-Anne Miller requesting autopsy reports, notes and
other documentation of autopsies for child deaths performed by the Clark County Coroner since
January 1, 2012, as per a request dated April 13, 2017 by Las Vegas Review Investigative
Reporter Arthur Kane.

Please understand that the County takes its obligations under the NPRA seriously. Its
position with respect to autopsy records is no different. One issue with these autopsy records,
and related autopsy documentation, as you pointed out, is that the Nevada Supreme Court has not
addressed whether or not they are public records, purely confidential, or a combination of public
and confidential. Another issue, which is recognized in Attorney General Opinion No. §2-12, is
that policy articulated through related subject matter in the NRS indicates that the type of
information contained in these records is of confidential nature or warrants restricted release due
to privacy issues. For example, as pointed out in the AGO, NRS Chapter 440 restricts the
disclosure of data contained in vital statistics except as authorized by that chapter or the State
Board of Health. See NRS 440.170. More specifically, NRS 440.650(2) states that the State
Registrar shall not issue a certified copy of a record of death unless it is satisfied that the
applicant has a direct and tangible interest in the manner recorded. Moreover, NAC
440.021(1)(b) states that the State Registrar may allow examination of a certificate if it is
determined not to contain confidential information, or the disclosure would not constitute an
unwarranted invasion of privacy which would result in irreparable harm to the person named on
the certificate or members of the immediate family.

Also referenced in the AGO, is the confidentiality relating to communicable disease,
which could be recorded in an autopsy report and autopsy related documentation. See NRS

441A.220. And, while the Coroner is not a covered entity under the Health Insurance Portability
and Accountability Act of 1996, the policies relating to confidentiality of medical information

LVRI031
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Margaret A. McLetchie
May 25, 2017
Page 2 of 3

must be considered when addressing the dissernination of autopsy reports and related
documentation, which contain detailed medical information.

Another area of related subject matter is the child death review team, of which the
Coroner is a representative, established by the legislature in 2003. NRS Chapter 432B provides
for this multidisciplinary team and discusses in detail the confidentiality and privilege relating to
records reviewed by this team. NRS 432B.407(1) and (6) state that the child death review team
is entitled to access to autopsy reports, among other records, and information acquired by and the
records of this team are confidential, must not be disclosed, are not subject to subpoena,
discovery or introduction into evidence in any civil or criminal proceeding. Additionally,
432B.407(5) does not allow for the identification of any person that is the subject of the data
collected by the team. Also compelling is NRS 432B.4095 which sets forth a civil penalty for
disclosure of confidential information. While this privilege applies to the Coroner’s participation
on this team, the confidential treatment of the reports necessitates caution with respect to the
release of autopsy reports and related documentation under the NPRA.

Most recently, the legislature passed ABS7 which addresses the Coroner’s obligations
with respect fo notifying the next of kin in accordance with NRS 451.024. That bill states that
the Coroner may provide a copy of the report to the parents, guardians, adult children or
custodians of 2 decedent, whether or not they have the right to the body under NRS 451.024.
That bill has been signed by the Governor, goes inio effect on July 1, 2017, and further
recognizes privacy interests in information pertaining to a decedent and its family by specifically
authorizing the release of autopsy reports to relatives of the decedent.

Thus, it is reasonable to assume that a court would find that the privacy interests in
restricted release of these reports to the family of a decedent outweigh public disclosure. In fact,
this approach is consistent with legislatures of other states that have exempt autopsy reports from
public disclosure exeept when requested by law enforcement or the next of kin. See Mass. Ann.
Laws ch. 38, § 2 (Massachusetts) (the chief medical examiner is required to promulgate rules for
the disclosure of autopsy reports, which are deemed not to be public records, to those who are
legally entitled to receive them such as next of kin); RSA 611-B:21,III (New Hampshire)
(autopsy reports are confidential, but available to the next of kin, law enforcement, decedent’s
physician and organizations for education or research); N.D. Cent. Code § 23-01-05.5 (North
Dakota) (autopsy reports are confidential but may be disclosed to certain specified persons such
as next of kin); 63 O.8. § 949(D) (Oklahoma) (reports of medical examiner may be furnished to
next of kin or others having need upon written statement); ORS § 146.035(5)(a) (Oregon)
(autopsy reports are generally exempt from public disclosure except next of kin or person liable
for the death may examine copies of the autopsy report); Utah Code Ann. § 26-4-17(3) (despite
being confidential medical examiner shall deliver copies of reports to next of kin or decedent’s
physicians upon request); and Wash. Rev. Code Ann. § 68.50.105 (Washington) (autopsy reports
are confidential, but available to certain specified persons such as family members, decedent’s
physicians or law enforcement).

You did not mention in your letter that the day after Mr. Kane made his request (on April
13, 2017) to the Coroner’s Office for the autopsy reports, the Coroner’s Office (on April 14,
2017) provided Mr. Kane death data on child deaths that is public record. This information is in
spreadsheet format and consists of the Coroner case number, name of decedent, age of decedent,
gender and race of decedent, date of death, location of death, manner of death and cause of
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Margaret A. McLetchie
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death. (See Attachment A). These spreadsheets list the deaths of children reported to the
Coroner’s Office back to 2012. There is not an autopsy report for each one of these deaths.
Additionally, Coroner John Fudenberg met in person with Mr. Kane on this issue on Sunday,
May 7, 2017, and on May 9, 2017, Mr. Fudenberg provided a list of child deaths where an
autopsy report was generated. This compilation goes back to 2011. (See Attachment B).

While reviewing the attached documentation, you might consider contacting the family of
a decedent and obtain a release for the autopsy report. Further, if you identify a particular case,
we may be able to consider redacting identifying information from an autopsy report. If you
decide to pursue one of these alternatives, please let me know.

Sincerely,

STEVEN B. WOLFSON
DISTRICT ATTORNEY

Deputy District Attorney
Laura.Rehfeldt@ClarkCountyDA.com

LR:pv

cc via email:
Mary-Anne Miller, County Counsel
John Fudenberg, Clark County Coroner
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Examal Exam 150

CLARK COUNTY CORONER / MEDICAL EXAMINER

Under 18 Exams

Dates of death from Jan 1, 2011 to May §, 2017

May 5 27
el

Total 830
Case : ‘DecedeniNome | Decedent | Biam | Cayse of Death o Mapnerof
- Mumber PoAge ¢ Type i Desth
11-00078  Sreven James 0 Autopsy  Sieep Apnes due to By ity {33 week g ion} Natural
Nagazyna
11-00080 Shedy Perez 14 fxterral  Hanging Suicide
Exam
11-00118 Nicholas Basso 15 Autopsy Gmwmvotmueac Suicide
11-00583  Adrisna Sweeney r Autopsy  Biunt Force Head and Chest Trauma Homicde
11-00640  Kendell Kingman 15 i Undetermined
11-00692 Josizh Laguna ¢ lity of the Great Vessels (Vascular Ring Abnormality) Naturet ]
11-00707  Knyght Spencer 1 } ) Undetermined
1:-01}69 Connes LeRloy Weir © . of the Med: ‘ Naturat
11-01245  Afina Gardner 1 d Bilateral Cerebral Subarachnold Hemorrhages Undatermined
11-01566  Mikic Alan Celis 15 Suicide
1101620  Aneldy Gonzainz. [ Autopsy  Positional asphyxia Accident
Gorci
11-01735  Tylashs Coeonan t futopyy  Hypoic Brain Injury due to Cardiorespuattry Arrest due o Acute G At 10 Acute | Natorat
Encophatitis
1302082 Ouyis Pioferate 4 Autopsy  Gunshot Wound of the Head Homuae
13-02329 JaNasia Moore 0 Autopsy  Asghyxla in Begding due 1o Beg sharing Agcdent
11-02412  Dongvan Antonio 18 Autopsy  Homoperdonaum dul 0 Hopatic ( aceration due to Blunt Chest ang Abdorming! Trauma Accident
S
1102483 Messish Brass ¢ Autopsy  Undetermined due to Be sharing Undetermingd
11-02595  Naah Berhe 1 fasopsy  Undetetrnined Undetesmined
1102695 James Sirat 8 External  Asphynda due to Hanging Suickie
Exam
11-02853 Moises RuizJames 3 Autopsy Comp!?catnfxsol Anoxic Encephalopathy due to Remote Near-Drowning Incident Accident
1202973  Omar Nimencx 18 External  Atlanto-ocdipital fracture-disiocation Accident
Exam
11-02974 Rocio Celaya 15 Extermnal  Motor Vehicte Collision Accident
Exam
11-03044  Comwefius Shanti 18 Autopsy  Gunshot Woung of the Chest Homicide
Young
12-03E19  Erick SAveyra 2 Autopsy Drowmng i Accident
11-03211  Alexis Diaz 18 Bxtemal  Multiple Injuries due to Motor vebice accidens Accident
Bam
103238 Bty Boy'lundy O Atopsy lnawcrine Fel Demise Natura
1103269 Kymanni Aedus ] Autopsy  Hydk and Eevtond Aecident
MoCray
1503325  Robert Raiph 0 Autonsy  Abruption of Placonts due to nal p i Accident
Rexnen, I
11-03351  Asturo Rubio Roa 1 Autopsy  Drovming Accidont
1103363 Tara Rotbing 17 Extemal  Gunshot woond of head Suicide
Exarn
11-03595  Heath Watton 17 Autopsy  Gurwshot wounds of the chest and back Homicide
1303626 Mamuel Philip Rios t4 Agtopsy  Gunshot Woeng of Left Chest Homicde
1103732 Brogks Hurst ¥4 Autopsy  Marphing [ntoxicatan Acestent
11-03775  (hrestopher Saeny 17 Exrema:  Gunshot wound of the roadt Sucsde
Exam
1103926 Zayon Arndrews 1] AuopsY L3t |, i 30 P Naturg
By 5, 2017 10124 401 51 PM
THIS 15 CONFIDENTIAL INFORMATION [T S NOT 10 8E OUPLICATED OR RELEASED TO ANOTHER PERSON OR AGENGY
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CLARK COUNTY CORONER / MEDICAL EXAMINER

Under 18 Exams

Dates of death from Jan 1, 2011 to May 5, 2017

Nymbey

1303959

11-04062
11-04113

1104167
11-09209
1104248

1104337

11-04365
1304382

104812

1108417
1104440
11-04449
1104531
11-04534
1104724

1104727
11-04728

13-04784
11-05047

11-05332
1105333

1105564

1305738
1105839
11-05947
11-0602%

11-06108
D-06120

11-06121

11-06220
110659
11-06611
1106926

1107027
11-G7083

May 5 2017

Decedent Name

LaNiyah Pape
Drew Digiovanst

Nickolas David
McCautie
Neatey Taval
Adrian Garcia
Mason Matthew
Piper

Christopher isaac
Colbert

Nicote Millor
Jonathon Michaet
Ramos

Randfi Lenneft
Morrow

Steve Medrano
Levt Centore
Jayien Orey
Nathan tong
Alex Pauly

Christopher
Mortgomsy

Jatvon, {5iah Beyan
Jayden Elijah 8ryan
Ashiey Gaddis
Alexandra Grace
Colin

Alfonse Gonzalez

Krigtin Woodworth

Marie Sragusa
David Donato
Githert R, Gonzales
Joei Benavides

Letravion U Adams
Benjamin Akita
Yatsu

Brayden Grusmon-
Buckmaster
Armani Mota
Trevion Atexandor

Andrew Hemandez
Jutian Covarrublas

Vvictoria Zamora
Dyon Jahnson

i

May 5, 2017
26t

Death

Underermaned
Suicide

Undetermined

Aecidont
Homicide
Undetermined

.

Naturat
Agcident

Horaicde

Accident
Horvicide

Accident
Undeterminad

Accident

Buale
Sl

Agcigent
Haoicide

Suitice
Accident
Homic
Sukeide

Natyrat

Homicde
Naturat
Homigide
Accident
Homickle

Accident

Oocedent | Bxam | Cause of Death
o Age o Type |
TR N S
. Autopsy  Undetermined
18 Exrgnal - Shotgun Wound of Head
Exam
0 Autapsy  Undetermined due 1o Prone Sieceging Pasition on Soft Bogding
0 Rutopsy  Asphiyxia due ta Suffocation
Autopsy  Blunt Head Trauma due 1 Assauit
Autapsy  Undetermined
18 Autapsy  Multipte Gunshot Wounds
12 Autopsy  Sepsis due 1o Staphylococcus aurevs
5 Autopsy  Chiorodift thane {Freon 22)
16 Autopsy  Gunshot Wound of the Face and Neck
i Autopsy  Drowning
L Autopsy  Post-Traumatic Encephalopathy (Per Neuropathology Consult) due ta Remoto, Biunk Force Trauma of Head
O Autopsy Severe Traumatic Broin Injury due to Bunt Force Trauma of Hesd
O Autpsy Asphyda due to Ovetlay
18 Autopsy . Mlxed Drug Intoxication
§ Autopsy - Undetermined
g mw Extrauterine Asphyda due to Maternal Blunt Force Trauma due to Motor Vehicie Callision
0 & phyxia due to Biunt Foroe Trauma due to Motor Venicke Colifsion
Exam
17 Autdpsy  Acube Gxycodone and MDMA Toxithy
i7 Extornat  Hanging
Exam’
i8 Autopsy  Dilatext Cardiomy due o 1 intexication
2 Autopsy  Acute Peritonitis due to Duodenal Transsection due 10 Siunt Force Injury of Abdomen dug to Atute Mid
Traumatic Brain Injury due (o Biunt Force inpury of Hoad
14 External  Hanging
Exam
8 Autopsy  Drowning
17 Autopsy MMVWWWWMWWWManW
17 Autogsy &mmwmommrm.mwme
18 Extemal  Asphyxia due to Hanging
am“ o
7 Autopsy  diopathic Selzure Disorder
53 gnemal Traumatic brain infury due to Blunt foroe motor vohicle versus pedestrian rauma due o Pulmonary contusions  Accident
xR
H Autopsy  Non-Accdents! Head Traums
o Autopsy  Congenita! Cardiopuimonary Defects
16 Auopsy ncised Wound of LeR Chest/Abdomen -~
0 fuutopsy - Sulfoeation due to Posiional 2sphyxia wih overying bedding
18 Autopsy  Gunshot Wound of the Chest
) Autopsy Positonal Asphyxia due to Being Found Pronc in Adust Besding
i Auropsy &mmadnmaduemﬁxiﬂmm

224
TS 5 QONFIDENTIAL INFORMATION 1Y 58 NOT 10 BE DUPLICATID OR RELEASED TO ANQTHER PERSON OR AGENCY
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CLARK COUNTY CORONER / MEDICAL EXAMINER

Under 18 Exams

Dates of death from Jan 1, 2011 to May 5, 2017

May & 207
AV 24

17170
11-07347

11-07506
1107547

11-07734
11-07751
1107951

1167370
i1-08119
11-081%
11-08172
11-08376

11-08391

11-08402
11-08411
1108465

1108471

11-08592
11-08853

11-09074

11-09202
13-00247

11-09372
11-09367
11-09418
11-09478

11-09463
1109477
11-09697
1109932

£1-10028
11-10277
11-10547

14~10811
1110952
1111348

May 5. 2097

Zacharish Arevalo

Buffy Lynette
Mintuen

Jax Savelio
Denica Denisse
Zaragoza

Alyssa Otremba
Andrew Pierce, Jr.
Adryan Mendora

Ewien Crur-Oiaz
Crwistian Lee Novak
Martin Jefferson, i
Matayah Tayior

Rhovin Rusty
Morales Almonte

Roben ugene
Martin IV

Kevin Hudgens
Arory Seifu
Kyl Thomas High

JJ?YMP.WW,
Seheynity Yayior
Jonathan Ryan
VanSyckie

Cart Mecom, Jr.
Jerick A, Goering
Anelia Paige
Docker

Cory Anderson
Qavon L. Hart
Brady Caipa
{ucas Ruiz-Broacs

Faith Monet Love

Jade Iwalani
Carrvon

Ezekicl Gorson-
Green

Jaxues Deshawn
Glass, U

Ssbrina Saldivar
David Aguitar
Francisco Flores

Kameron Asgari
Maring Momcheva
Jamos Watking

0. Autopsy

16 Autopsy
9 Autopsy
i4 External
Exam
13 Autopsy
5 Autopsy
o Autopsy
H] Autopsy
i Autopsy
37 Autopsy
3 Autopsy
14 Autopsy
3 Autopsy
16 Autopsy
0 Autopsy
18 Externat
Exam
3 Extemat
Exam
] Autopsy
15
14 ! External
Examn
17 Autopsy
[ Extemal
Exam
17 Autopsy
0 Autopsy
17 Autopsy
i5 Extemal
Exam
12 External
Exam
] Actopsy
a Autopsy
L} ~ Autopsy
3 Autopsy
Autopsy
17 Externai
Exam
10 Autopsy
13 Autopsy
A Autopsy

~Shotgun - Wound- of Head; Contact Range

Sudden Infant Death Syndrome
Momhme Intoxication

Asphyda In Bedding
Gunshot Wound of the Head

Matipie Stab Wounds
Acute Asthma Exacerbation

Pulmonary Vasculdr Congestion and Ecema due to Viral Bronchopnaumonitis due to Prone on Soft Bedding, Co:
Sieeping, Clinicat History of Apnea of Prematurity

Drowning

Agute morphine intoxication

Gunshat Wound of the Neck

Blunt Head Trauma du to Compression by Heavy Table
Gunshot Wound of Head

Gunshot wound of the chest

Gunshot Wound of the Head, Contact Range
Blunt Rorce Injuries
Gunshot Wound of the Head

Gunshot Wound of the Head

Virat Bronchopneumonitis due to Co-Sieeping

Cervical Fracture-Dislocation due to Go-Cart Accident

Drowmg )
Multiple Infuries due to Mator Vehiie Striking Pedestrian

Cardiac Arrhythmia due to Physica! Exertion {runring)

Drowning due to Caretaker Neglect

Mochanical Asphyxia and X Asphyxis due 1o Acute Ethandl Imtoxication
Blunt Head Traurma due to Pedestrian in Cotision wah Moter Yehutie

KMulple Blunt Foree Mator Vehicle versus Pedesteiat Trayms

Undetermined

Muiitpie Congenitat Anomatics due to Abruptio P &, Matornal Mathampt ine and Use
Positional Asphyxia due to Overlay

Stab Wounds of the Chest
menm
Multiple Blunt Force Sicycie Trauma

Gunshot Wound of the Head
Gunshot wound of the head
Acute Morphine, Hydrocodene, and Dextromethorphan Toxicity due t Sickde Ced Disease

3ol24
TS 15 CONFIDENTIAL INFORMATION IT 1S NOT YO 88 DUPLICATED OR RELEASED TG ANOTHER PERSON OR AGENCY

Naturat
Accident

Accident
Suicide

Homicide
Noturat
Accident

Accident
Accident
Homicide

Suicide
Honticide

Sulcide
Homigige
Suitide

Suktide

Acrident

Naturat
Homicide
Arcdent
Ancident
Acctprd
Undetermined
Accident
Accident

Homicide
Accident
Actident
Seicide
Sukide
Accident

48181 P
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CLARK COUNTY CORONER / MEDICAL EXAMINER

Under 18 Exams

1111248
11-11348

1200018

12-00020
12-0012%
12-00423
12-00446
12-00881

12-00692
12-00753

12-00823

12400835
12:00886
12-01035

12-01138
12-01291
12-01381

12-01437
1201447
1201515
12:01563

12-01550
12-0161%
12-01631

1201897

12-02040
12-02048

1202133

1292400
12-02497

12-02571

12-0261¢

12-02807
12402848
1202959

12-02862

May 5 2017

Sierra May Tate
Armjellica Adams
Isaiab Jordan
Emmanuet Mercado
Rayrnond Esquivel
Alvaro Dalesus-

Rahrico Hatcher
Kailb Troutman
Frank Wiest

Ortando Andre
Horis, Jr.

Krysal Macias
Baby Girt Godfrey
Jose Conde-

Rayea Dawn
Liam Jones-Sailor
Desiree CF

"Baby Git™

Kyla Frank

Kioni Bacon
Kayiee Rense Darks
Steven Ronald
Boyd-Cumanng
Zaryan Jones
Christopher Kaspay
Btiana Heath

Damajj Mathan
Lynn Johason

oy 5. 2017
dof 24
Dates of death from Jan 1, 2011 to May 5, 2017
> T Couse i pesty R . Maner ot
Age | Type [ Death
8 Autopsy Gunshot wourds of the head and chest ;iom.csde
8 Exernal  Hanging Suicide
Exam o
17 External  Multiple blunt force motor vahicls trauma Actident
Exam
18 Autopsy - Acute Heroin and Cocaine Taxichy Aceident
6 Autossy Undetermined Undetormined
0 Ay Undeemined Undetermined
17 Aategey  Gunstor Wound o the et Horiide
2 Autopsy L ge and Vasoudir Maiformation due to Ot 10 Distal Trisomy Syndrome Natural
15 Autopsy Hypoxic-Ischemic Encephalopathy due to Neae Drowning Aecident
0 Autopsy  Suffocation due to Co-Sleeping and Overlying Bedding Accident
37 Autopsy  Restrictive Lung Disease due to Severe Scotioss, Tharatolumbar Spine due to Remote Gunshot Wound of Neck  Homicide
& Autopsy  Bronchopneumonia due to Ciinicat Histoey of Down Syndrome Natora!
8 Autopsy  Asphyxia due to Occlusion of the Mouth by a Plastic Bag Accdent
i8 External  Blunt Force Trauma of Chest due to Motar Vehic: Cotlision with Bioygtist Accident
Exam
12 Autopsy dug to Ruptured due 1 Awte Appendicitis due 1o Medical Neglect Homicide
4 Autopsy  Suffocation {Positional Asphyxia} Accident
16 Externat  Hanging Suicide
Exam
[} Autopsy  Sudden Infant Death Syngrome Natural
8 Avtopsy  Blunt Head Trauma duc to Motor Vehide Striking Pedestrian Accident
18 Autopsy  Close-range Gunshot Wound of the Head/ftace Homicide
2 Autopsy  Undetermined Undetermined
] Autopsy  Asphyxia Accident
o Autopsy  Preserm Labor due to Actte Chor s due to Maten Use Accidont
17 External  Blunt Head Trauma duc to Motor Vehide versus Pedestrian Collision Actident
Exam
] Autopsy  Abusive Head Trauma Homicide
o opsy  Respiratory Syrcytial Virus (RSV) Infection due to Poskional Asphya Accident
17 Extornal  Blont force infury of hoead and paivis due to Jumg from moving bus Suitide
Exam
g Aumpsy  Prematurity due 0 Placental Absuption due to h Accident
8 Autopsy  Stab wounds of the neck and chest Homicide
g Autopsy s dua to Peri i L ia with Cerebrat Atresia due to Extrame Promatueity and Natural
Hepatic Clrrhosis
1 Extermat  Multiple blunt force trauma due to Bus coliison with pedestrian chid Accident
Exam
18 Autopsy  Cardiomy y {Rot O se Specified) due to Opiate Intoxcation Accidany
g Autopsy  Hypoxic i hatopathy due to Cardiac Amest of Undetermined Etiology Undetermined
4 Autopsy  Diabetic Hyporglycomie Ketoacidoss due to Acute Type I Diabetes Meifitus due to Agonal Bacteremia Natural
8 Autopsy  Trachaobronchitis ang Mild Interstital fneumonia with Alvesiar Edema dua to Influonza (H3 Subtype) Vieat Naturat
Infection due to L inophilic Cotitis
12 Autepsy  Sarcoidosl, Lung andg Liver dus to Aspy versus Agonat Aspirazion, Gastric Content Natural
4of 24 4:01:51 PN
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CLARK COUNTY CORONER ! MEDICAL EXAMINER
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May 5 2007
Saf2s

1202865
1203079
1203136

. 12-03258

12-03356
12-03458

12-03543
12-03606

12-03680
12-03936
12-03%71

12-04307
12:04442
12-0%485

12-04533
12-04543
12-04613
12-04656
1204778
12-08795

12-04824
12-00917
12-04930
12-05013

12-05016
12-05349
12-05359
1205367

12-05561
12-05562
12-05563
12-05564

12-05703 .

12-05806

May &, A7

Domarkus Alsenat
Albarto Paredes

Mythrio! de
Gatadriet Retz
Juor Lamont
Marris

Spencer Melvin
Beau Braiden Green

Karln Mantinez
Michae! Charies
Westphal
Stephanie
Rodriguez
Brandon Derals

Jererniah Eskew-
Shahan

Kadence Magdaleno
Cesar Aguilar

1saac Sam Potu
Sheslyn Martiner-
Alvaver

Bryan Navarro
Lynxdsoy Paige Le
Blane

Valxyrie Pondergast
Tumdand

Sreana Lynn
Carasik-MeGee

tur Estrada
Marroquin

Cores Ui Shanpless
Tristan Prime

Chad Lee Moutray
Evan Alexander

Fetus Saigado
Jacob D. Burr
Danted Rogabaugh
Y'Nyah Sarai Patwon

Skylar Lafis
David Gousithardou
Aryara tafia

Jacob Carter

Payton Witiam
James Kbngenberg

Benjamin Misch

17

10
18

16

L— - - - | <«

Eoudi — T - I -

[~ B SO Y

Accident
Exteraal iyt Head Trauma due to Motor Vehizle Actident Accident
Exam
Externdt  Eunt force injury of atxduman Accident
Exam
Autopsy  Unaptermined Undetermined
Autapsy  Hypartrephic Cardiounyopathy dup 10 Atute and Clwonic Bromehitis Naturat
Extemal  Blunt Force Injuriss Actident
Exam
Rutopsy  Muitipie Blunt Force Tnjuries due to Assauit Homicide
Exterrial  Sunshot Woung of the Head Sulcide
Exam
Externat  Blunt Head Trauma duc to Motor Vehicle Accident Accident
Bxam
Autopsy i i dueto ¥ Rupture of M due to Mater p
due w© Hacema% Abwwtiow%cenm Previa _
Autopsy Blunt Force injuries of Hoad and Nock due to Cm!neAm Accident
Astopsy  Undetermined Undetormined
Aum'momccq‘s}‘musmduemmel, hocytic L Status Post O y and Natura!
External  Muttiple Blunt Force Motor Vehicle Trauma Accident
Exam
Autopsy  Usowning Accident
External  Multiple Injurles dlue t Motor Vehicke Striking Padestrian Accident
Exam
Autopsy  Suffocation due to Prone Sleeping on Soft Bedding Accident
Autopsy  Positional Suffocation Actident
Autopsy  Gunshot Wounds of the Head Homicide
Autopsy  invautering Demise due 1 Maternal Methamphotaming Use Accident
Autopsy  Abruptin Placentae due 10 Acute Maternal Methamphetaming Toxiciy Accident
Autopsy  Anoxic y dee 1o O ing due to Aspiration P i3 duk 10 Drowning Aczident
Autapsy  Intrautering Fetal Asphyxiation {16-18 weeks) due o Undetomined Eboiogy Undetermingd
Autopsy  Asphyxia (Smothering) due to Bedding Over Face due to Acute ine Exposure, Recent Methadone  Accid
Witk Wam. y with £ Dislay
Autopsy  Extreme Ptqqamﬁw due ?taogntal Abruption due to Materna Methamphelaming Use Actident
Autopsy  Asphyxia (Smomeﬁng) due to Human Influenza B Virus Detected, Fosterior Nasephanmx Accident
Autopsy Undecevm!ned _ Undetermined
Autopsy  Asphy due %o Ui g mnwrmmmvmm«uwmtmﬁaxmmwmm Acdident
o Cutis Gyrata Smdrame, and Staphylococcus Epidermidis Infection o
Autopsy  Inh , Products of Comb duemu\meﬁre Undetermined
Autopsy  Inhalation Pmduasoﬂ‘ b 6uemwwseﬁre Undetermined
Autopsy  Trihal Productsofl" DSt duetououseﬂ:e Undetermined
Autopsy  Drovining Accident
Autepsy  Asphyxia due to Occlusion of Alrway by Bedding Accident
Autopsy  Drowning due to Ethand! Intoxication Accident
Se2d 201 6 P1
THIS IS CONFIDENTIAL INFORMATION 1T 1S NOT 70 SE QUPLICATED OR RELEASED T0) AROTHER PERSON (R AGENGY
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Positional Asphyxia due to Focal Cerebellar Neurona! Heterotopi Gut o In Utero Methamphetamine Exposure

069



CLARK COUNTY CORONER 7 MEDICAL EXAMINER
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" Dates of death from Jan 1, 2011 to May S, 2017

ey
1206174
1206270
1206364

12-065%0
12-06519

12-06541
12-06587

12-06670
1206711

12-06620
13-06868
12-06890

12-06958
1207069

12-07159
12-07489
12-0753%

R2A7677

1207708
12-07814

12-07909
1207984
12-08198
1208249
12-08329
12:08371
12-08590

12-08832
12.08838

12-09068

12-09400
1209572
1209617

tay 5, 2017

Krystal Esparza
Albert Wong
fAngel Gabrict
Herrandaz
Athena Angetie
Siobyl-Harris

Ava Morroke Perez

Erick 2. Saravis
Hernandez

Joseph Davig
Flansgan
Zathary Fox

Abraham Edwards
Donnie Lee
Johnson

Adrian Leonard
Likana Michelin
Margaretis

Michae) Madds
Cobanruvia

Sesgio Sauna
Baby Boy
Fenstarmaker

Armando Galaviz
Vighson Litticton
Angel Matthew
Roma

Daniel Harvison
Toansond
WWiliam Mootz
James tathan
Adicing-Albrigitt
Fetus wWhite
Rafaet Rodrigues
Scartett Christensen
Mason Stravse
Kellin Soto Cerros
Beby Boy Wickard
David Michae!
Hampton Hollway
Baby Girt Villalovos
Mirion Kentreft
Jatkson

Tyler Nathan
Burhans
Baty Girt Burke

Baby Boy Swanson
Mariet Mahuizt

e

3

i

External

Muitiple Blunt Force Injuries due to Motor Vehicle Rollaver

May 5, 2017
fof24

Exam
Autopsy Cardiopummry Arrest due to Pulmonary Nmma due o Agute 30d Chmrm Etfects of Dipphragmatic Hernla  Natural
) dua to Rotavirus Infection
Autopsy  Drowning Accident
Autopsy  Drowning Accident
Autopsy  Suffocation due to Bed Sharing and Co-Glcoping Accident
é;«ema! Multiple blunt force molor vehicle trauma Accigent
am
Externat  Gunshot wound of head Suicide
Exam
External  Maligle Glunt foree moter vehicle waama Accident
Examn
Autopsy  Undorermined Undgrenined
Autopsy  Suffocation due to Saft Bedding andd Impasred Motor Ny Deveiop dua 1o Smith-Magenis Syndrome Acodent
mwmwmomwmnﬁamdﬁmatrﬂsmdwmﬂma
Autopsy  Intrauterine Demise due to Acute Matemal Drug {Onlutes, ) de to Folate Actident
Deficiency dueto Minimal Prenatat Care
Autopsy  Undetermined Undatermined
Autopsy  Undetermined Ungetermined
Autopsy cmwmomnm o Homicide
Autopsy mmhebem!se sdﬁ:omweduemmwwhaummmbmdmmmaemmm Accident
Intoxication due ta Chronic Matema! Heroin Abuse
Autapsy  Acute Ethanot Toxicity due to Suff due to P phy Accident
Autopsy wmnwmws&wmmmmmm Accident
Autopsy I cC phy due to Placental Ab dueto i Use Accigent
Extenat  Ciosed head injury due to Motercyde roll-over Actident
Exam
Autopty  Drowning due to Blunt force injury of head Accdent
Autopsy  Placental Abruption due to ph Accident
Autapsy Intravterine Fetal Demise due to Acute Chorioamnionits and Funisiis HNawrsl
Autopsy  Methadone Intoxication Accidont
Autopsy  Anoxic B due to D ing Accident
Autopsy i Py itis due to Viral P itis { Ak } Natural
Autopsy  Suffocation due to Prone Sieaping on Soft Bedding due to Bed Sharing and Co-Siecping Accident
Auvwpsy € ity due b0 F Ruptwe of gt 1o O anat Funisits Natutai
Autopsy  Undetermined Unidetermined
Autopsy  Intrautering Fetal Demise due to Chorisamionitis snd Funisits Naturat
Autopsy  Carbon Monoxide Intoxication due to Smoke Inhatation due 1o House Fre Accident
Autopsy Ambe Oxycodone and Methadone Toxicity Accident
Autopsy  Intrautesine Fm‘ Demse Naturst
Autopsy mvaum ﬁ:tal Demm Naturat
External Mxmwe Biunt Form Motor Vehide Tramxa Accident
Exam
(357 £DUSTPN
THIS 1S CONFIDENTIAL INFORMATION IY 5 NOT T0 8E DUPLICATED OR RELEASED TO ANDTHER PERSON OR AGENCY
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CLARK COUNTY CORONER / MEDICAL EXAMINER

Under 18 Exams vy 6,27

Totee

Dates of death from Jan 1, 2011 to May 5, 2017

Accident

Autopsy  Qstecgenesis Imperfects Type 11 due to C ital Ab f x Plamal“-m

Matermal Methamphetaming Use
12-G9820  Damari Simims 3 Exemal Hyporc brain infury due to Cardiopuimonary arrest due (0 Status astharaticus Natural
1]
12-09899 Sabtina Cagavan 9 Autopsy  Mechanical Asphyxia Accigent
12-099§2 Baby Girl Nunicy 0 Amw mmrﬂymmmaoema! andmmmw Math v and Cocaine e Accigent
12:09963 Erica Rodriguez 17 Autopsy  Undetermined Causes due to ine Pre y, Antithrombin 111 Defiiency Undetermined
Reynaids .
1209995 Alexander Renteris @ Autopsy  Seizure Dzsovder due to Fever (103.8) due o Prematurity Naturat
12-10027 Q\evenne Hughes 16 Autopsy  Muitipic Dag (Amphet upropion, and iree) toxicati Suicide
12-10133  Seth Kaimana P) 12 External  Asphyxia due o Hanging Suicide
Gonsaives Exam )
12110202 Isabee Vorreit 0 Autopsy  Intrar-Uterine Demise, Black American Female Fetus (EGoios . Natural
$2-10400 James Hughes. i Autopsy  Congenital Hm Defect due to Complications of Pramatunity Natura
12:10867 Ethan Cline 16 Autopsy  Multiple Drug (Heroin and Alprazelam) Intoxication Aocident
1210968 Wyatt Jefforson [} Autopsy  Hypoxic enc y due 1o Posi Sphyxi ’ Acchient
Hamilton
12-10470  Ryleigh Barbour 0 Autopsy  Prematurity Natwral
12:10592  Leanardo Loper o Autopsy  Pasitional Asphyxia Actident
12-10635  Darius Dauan 18 Extermal  Contact perforating gqunshiot wound of head Suicide
Winbush Exam
1210792  Eric Lamont ] Autapsy  Chonoamsuonitis and Funisitis Naturas
Patravw-Bosiey
12-10829  Asher Young 1 Autopsy  Acute Y ia due to Adenavi i Natwra
12-10925 iod«id: Amington 7 Autopsy  Blunt Head Traums due to Assault Hormicide
12-10952 mlamie 2 Autopsy  Asphyxiation due to Choking due ta Foreign Body (Plastic Toy) Lodoad in Laryngant Slrway Accidest
12-11081 Destiny Maric Bada 3 Autopsy  Virat rayo;amm Natural
12-11172  Eddie Ruiz 16 m&l Muitiple blunt foroe motor vehicle trauma Accident
121195 benSeddo B Awapsy Sronchopneumonia and Sucptocorsl Septceia . ot
12-11501  Savannah Gibls 13 Autopsy  Left tension due to Distods of indwelfing webe, and aspiration of blood, right  Naturat
fung due to Upper ¥ ge from y wbe due to hypoxic event with
subsequent corebral palsy
12-11538 Joshua T, 17 Autapsy  Hypoxic-! B phalopathy due to Cardiopul y Arres, due 1o Acze Morphing Toxdty Acddent
12-10765  Jade Morsis 10 Autopsy  Muitigle steh and incised wounds Homicide
1211918 Levi Thomas 3 futopsy  Ligature Hanging Accident
13-00013  Vanesa Lara it Autopsy Cardiac T ad duetot i due 10 Aortic Laceration due to Blunt Chest Trauma Acckient
13-00018 Baby Boy Neathory O Autopsy Ammm@emmwawmmm i3t Mothamph ine Ingoxk Actident
13-00051  Jesse Hi 18 gxxgemat Muitiple Injuries due to Moor Vehide Striling Pedestrian Accident
{11
13-00139  Kyiie McGahen 1 Autopsy  Compression Asphyxia due to Wedging Ascident
1300143  Estevan Ramirez 16 Autopsy  Crushing Torso Injuries due tw Crane Accident Accident
13-00387 Haji Mohamud 18 Autopsy  Gunshot Waund of the Head Homitide
1300464 Emily Kay 3 Autapsy  Muitipie Injuries du Yo Molor Vehicle Accidons Accident
13-00506 TYeistan Verne Ables 17 gxtemai Blunt force injuries of hoad and twrsa due X Fostional asphyxia Accidont
xant
13-00519  Suflivan Bradley 9 Autopsy hyxia due to Neck Comprassion by Elastic Band Accdeny
Mainor
1300708 Justin Espino ] Autopsy {Stap aureus) P is due 0 Infectious {Infiuenza A} Proumonitis Naturat
tay 5. 2017 7ol 26 ) ) PR T
THIS 1S CONFIDENTIAL INFORMATION 1Y 18 NOT TO BE OUPLICATED DR RELEASED 0 ANOTHER PLRSON OR AGENCY
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CLARK COUNTY CORONER / MEDICAL EXAMINER

Under 18 Exams

Dates of death from Jan 1, 2011 to May 5, 2017

Case

Number

13-00719

13-00948

13-01003
13-01083

1301425

13-01465
1301518
1301827
13-01668
1301733

13-01773
13-02041
13-02045

13-02052

1302151
1300172
13021723
13-Q2470

13-0256%
13-02665
13027232
1303143

1303179
13-03181
13-0327%
13-03307
13-03333%
1303378
13-03444
1303618

13-03706
1303889
13-038%0
13-0398%
13-0%43

Haay §, 2017

Ducedan: Name

Maximitian Michag!
Wiskers
Alishis Grate Ford

Bailcigh Patiock

Littiana Maric
Garnica

Frarxisco Matwet
Moina-Padiva
David Leu

Jayls McCaitum
$hara Jimenez
Riley N. Matrix

Miracle Moya
Shelley

“Tyler Gardnor
Austin Robinson
Matthew Dovid
Hose

Juse Gaed Solis-
Soo
Kaleb Osbshr
Michact Eromocado

Jetf Enamorado
Rabext Lee Brown

London Mitche
Janya Chinn
Alexis Monasterio
Gabriel Reanger
Scotr-Martinez
Angela Sandova!
Lorero Eugene
Nabors, Jr.
Alexis Gomer
Bautista

Censere Cenyab

Tanner Mckay
Salishury
Orlarwdo Candy

wichard 3, Cromweit
Hope Stream Serra
Cory Yoon Serra
Crystal Nguyen
Ty'ieea Jones

| Dapedeit | Bxam |

i Age . Type
; Cews) :
5 Autopsy
] Autapsy
[ Autopsy
4 Aitopsy
15 Autopsy
10 Autopsy
§ Avtopsy
0 Autopsy
0 Autopsy
L] Auvtopsy
0 Autopsy
8 Autopsy
16 Autopsy
9 Autapsy
¢ Autopsy
o Autopsy
o Auttopsy
15 Exernal
Exanmt
0 Autopsy
2 Autopsy
17 Autopsy
] Autopsy
13 External
Exanm
2 Autopsy
17 External
Exam
8 External
Exam
Q Autoﬁsy
0 Autopsy
] Autopsy
18 Externat
Exam
8 Autonsy
n Autopsy
2 Autopsy
14 Autopsy
0 Autopsy

" Cause of Dosth

Gunshot Wound of the Hoad

Sutfocation due to Unsafe Seeping Pasiion and Amanmuemant due 1o Fotarged Hear: {Per Uinicat Recosd, Eatly

Acute Bronchopneumonia
Cargiac Tamponade due to Right Atria Perforation by {ntravenous Catheter

g Bronch with Empy due 1o Cloft Lip, i ion, Midiine ¥

Stmcmrc ‘duc to Cerctal £dema, Congenital Malformation, Srain

Hexm«hagm Shock dug tg Splenectamy dut to Persistent Thrombocytopenia due to P Pm'B-Ceie Aaute

Status Post Chemotherapy) With # yiop
Rma! fallure
Hypoxic-sct Enceph hy due to Hanging
Influenza B Pneumonia
Intrauterine Fetal Demisa due to Acute Chorl itis due to o Cevvical Os

Asphyxia due to Head Dystotia during Breech Presentation Vaginal Defivery of Twin Prognancy
Unbalanced Atrioventricular Septal Defect

Positional/Mechanical Asphyxia
Contact penetrating gunshot wourkt of head
, Fibei icgrditis due to Organizing ia due to Cinical History: Crohn's Discase,
{Colonic) Hi ge, Chronic & Therapy

Transverse Myelis {Per Neurology Corsultorion)

Posﬂonas Asphyxfa )

Acste Methamphetaming lnm:acatim
Acute Mathamphetamine Intoxication
Mufiple blunt foree motor vehicle rauma

Sudden Infant Death Syndrome ($108)

ton-Accidental Head Trauma due to Biunt Forae inury of Tarse
Muitple Blunt Force Motor Vedugle Trauma

Anoxit Drain injury due (0 choking o 1oy

Muitipie biunt force motor vehicle rauma
Asphyxia in Bedding
Blunt force craniacarvical and chest rauma due to Pedestrian versus mator vehicle collision

Blunt for